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CONTRACT FOR SUPPORTIVE HOUSING

30578

THIS CONTRACT FOR SUPPORTIVE HOUSING (this “Contract”) is made

and entered into, in duplicate, as of January 2, 2008 for reference purposes only,
pursuant to a minute order adopted by the City Council of the City of Long Beach at its
meeting on December 18, 2007, by and between PATH VENTURES, a nonprofit
California corporation, with offices located at 2346 Cotner Avenue, Los Angeles,
California 90064 ("Organization"), and the CITY OF LONG BEACH, a municipal
corporation (the "City").
WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") for a program called "Continuum of Care
Homeless Assistance" which deals with the needs of the homeless; and
WHEREAS, Organization provides transitional housing, permanent
housing, human or social services to low-income and homeless residents; and
WHEREAS, as part of the 2002 Supportive Housing Grant Agreement
("Grant Agreement") the City is required to enter into subcontracts with organizations that
provide housing and supportive services to the homeless and the City has selected
Organization as a sub-recipient of grant funds; and
WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;
NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:
Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully
with the Grant Agreement.
Section 2.

A. Organization shall provide supportive services in conjunction
1
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with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Standard Annual Program Report (“APR") Goals”,
Attachment "B" entitled "Budget", Attachment “D” entitled “Co;npliance with
Federal Regulations", Attachment “E” entitled “Office of Management and Budget
(“OMB”) Circular A-110”, Attachment “F” entitled OMB Circular A-122", Attachment
“G” entitled “OMB Circular A-133", Attachment “H” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996”
Agreement, Attachment "I" entitled "Certification of Debarment", and Attachment
“J" entitled “Certification of Lobbying”, all of which are attached hereto and
incorporated by this reference, and the HUD Supportive Housing Program (“SHP”)
Desk Guide and the City of Long Beach Grants Monitoring Guidelines, both of
which have been separately provided to Organization and are incorporated by this
reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
the SHP Desk Guide, HUD Continuum of Care SuperNOFA (Notice of Funding
Availability), OMB Circulars, Code of Federal Regulations, United States Codes,
City of Long Beach Grants Monitoring Guidelines, this Contract, the Grant
Agreement, the Request for Proposal (“RFP”) and Organization’s proposal in
response to the RFP. In addition to and without in any way limiting the foregoing,
Organization shall comply with all laws and regulations set forth in 24 CFR Part
583.

Section 3. The term of this Contract shall commence at midnight
on January 2, 2008, and, unless sooner terminated as provided herein, shall
terminate at 11:59 p.m. on April 30, 2009.

Section 4.
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A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Ninety-Four Thousand One Hundred Three Dollars
($94,103.00) over the term of this Contract. Upon execution of this Contract, the
City shall disburse funds payable hereunder in due course of payments following
receipt from Organization of billing statements in a form approved by the City
showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organization the amounts specified in
Attachment "B" for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment "B"
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching funds
to each invoice. Failure to submit an invoice and its accompanying documentation
within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice

(a) received by it thirty (30) days after Organization provided the services relating
3
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to that invoice; (b) including inallocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for budget changes or
modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar quarter Organization shall, no later than fifteen
(15) days after the end of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required matching funds
in the invoices submitted during the previous quarter.

G. The City closes its fiscal year during the months of August
and September; Organization acknowledges and agrees that the City’s payment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract (and the
first Operational Year shall begin on the date of the first invoice from
Organization), Organization shall submit to the City a final invoice and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice or certified APR within thirty (30) days of the end of
the Operational Year.

l. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City

will not be obligated to pay Organization for costs incurred unless HUD releases
4
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funds to the City. For this reason, failure of Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City or HUD reveals that Organization has not used these grant funds for
the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

5
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grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall participate in the City's Homeless
Management Information System (HMIS) and obtain funding to ensure
participation. Organization shall ensure implementation, operation and
maintenance necessary for participation throughout the term of this Contract.
Further, Organization shall enter data into the HMIS system on a regular basis (at
least weekly) and in a timely manner.

D. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization's auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

6
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orientation, AIDS, HIV Status, condition, age, disability or handicap. Organization
shall take affirmative action to assure that applicants are employed or served, and
that employees and applicants are treated during employment or services without
regard to these categories. Such action shall include but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide and Organization and
Organization's employees are hot entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of

7
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Organization and Organization's employees. Organization shall not delegate its
duties or assign its rights under this Contract, or any interest in it or any portion of it,
without the prior written consent of the City. Any attempted assignment or delegation
shall be void, and any assignee or delegate shall acquire no right or interest by
reason of the attempted assignment or delegation.

Section 9. Organization shall indemnify and hold harmless the
City, its Boards, Commissions, and their officials, employees and agents (collectively
in this Section “City”) against any and all liability, claims, demands, damage, causes
of action, proceedings, penalties, loss, costs, and expenses (including attorney’s fees,
court costs, and expert and witness fees) (collectively “Claims” or individually “Claim”)
arising, directly or indirectly, out of any negligent act or omission of Organization, its
officers, employees, agents, subcontractors or anyone under Organization's control
(collectively “Indemnitor”), breach of this Contract by Organization, misrepresentation
or willful misconduct by Indemnitor, and Claims by any employee of Indemnitor
relating in any way to workers’ compensation. Independent of the duty to indemnify
and as a free-standing duty on the part of Organization, Organization shall defend the
City and shall continue such defense until the Claim is resolved, whether by
settlement, judgment or otherwise. Organization shall notify the City of any Claim
within ten (10) days. Likewise, the City shall notify Organization of any Claim, shali
tender the defense of the Claim to Organization, and shall assist Organization, as
may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives,
8
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employees, volunteers or subcontractors.

ARB:bg A08-00273

(1) Commercial general liability insurance (equivalent in
scope to 1ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, empioyees and agents
shall be named as additional insureds by endorsement (on the City’s
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in
scope to I1ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or

representatives of Organization who sign as the maker of checks or drafts
9
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or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage
for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City's Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City’s Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’s Department of Health and
Human Services, who will forward it to the City's Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City’s Risk Manager or his/her designee.
10
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D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for or provide supportive
services to homeless individuals for not less than ten (10) years nor more than

twenty (20) years according to a written determination delivered to Organization by

11
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the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 583.305.

B. Organization certifies that the building for which the grant
funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Planning and Building Department has completed an environmental review under
24 CFR Part 58, and Organization shall not commence such services until the City
informs Organization of the completion and conditions of said environmental
review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 583, Organization

shall not:

(1)  Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage

in the following conduct:
(a) discriminate against any employee or applicant

for employment on the basis of religion;

ARB:bg A08-00273
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(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

(c)  provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of

services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organization shall provide homeless individuals and/or

families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental heaith
treatment, counseling, supervision and other services essential for
achieving independent living; and

(2)  Other Federal, State, and local private assistance

available for such individuals, including mainstream resources.

H. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.

I Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “I”.

J. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment "J".

13
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Section 12. Organization certifies that it has established a Drug-
Free Awareness Program in compliance with Government Code Section 8355, that it
has given a copy of said Program to each employee who performs services
hereunder, that compliance with the Program is a condition of employment, and that it
has published a statement notifying employees that unlawful manufacture,
distribution, dispensation, possession or use of a controlled substance is prohibited
and action will be taken for violation.

Section 13. The City shall facilitate the submission of all reports
required by HUD based on information submitted by Organization to the City. The
City shall act as the primary contact for Organization to HUD for services provided
under this Contract. The City shall facilitate directly to HUD the submission of any
information related to all financial and programmatic matters in this Contract, including
but not limited to reimbursements of grant funds, requests for changes to
Organization’s budget, requests for changes to Organization’s application for grant
funds and requests for changes to Organization’s Technical Submission.

Section 14. All notices given under this Contract shall be in writing
and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815
Attn: Manager, Bureau of Human and Social Services, and to Organization at the
address first stated above. Notice shall be deemed given on the date personal
delivery is made or the date shown on the return receipt, whichever is earlier. Notice
of change of address shall be given in the same manner as stated for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager
or his/her designee in connection with this Contract shall be final.

Section 16. Organization shall have the right to terminate this
Contract at any time for any reason by giving thirty (30) days prior notice of

termination to the City, and the City shall have the right to terminate all or any part of
14
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this Contract at any time for any reason or no reason by giving five (5) days prior
notice to Organization. If either party terminates this Contract, all funds held by
Organization under this Contract which have not been spent on the date of
termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments
hereto, constitutes the entire understanding of the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

Section 18. This Contract shall not be amended, nor any provision
or breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 19. The acceptance of any service or payment of any
money by the City shall not operate as a waiver of any provision of this Contract, or of
any right to damages or indemnity stated herein. The waiver of any breach of this
Contract shall not constitute a waiver of any other or subsequent breach of this
Contract.

Section 20. This Contract shall be governed by and construed
pursuant to the laws of the State of California, without regard to conflicts of law
principles.

Section 21. In the event of any conflict or ambiguity between this

Contract and one or more attachments, the provisions of this Contract shall govern.
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OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Fioor

Long Beach, CA 90802-4664

-—

O W 0O N OO O N

IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

Hob /

%a?Z(/

, 2008

, 2008

, 2008

PATH VENTURES, a non-profit California
corporatlon

R it 7
P A LS ﬂz:z:f(
Type o) CPrlqt NaR/

i Titl
BY‘LL‘;M;MM‘

Eileen Dardiih

Type or Print Name

Secrelary
Title /

“Organization”

CITY OF LONG BEACH, a municipal
corporation

A ISTANT
By tr)
City Manager
EXECUTED PURSUANT
“City” TO SECTION 301 OF

/(}x;nx ‘ﬁI-’rY CHARTER.
This Contract is approved as to form on 1:(’ ( ‘ , 2008.

ARB:bg A08-00273

L:\Apps\CtyLaw32\WPDocs\D017\P007100118342.D0C

ROBERT E. SHANNON, City Attorney

By

() “Deputy
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STANDARDIZED APR GOALS FOR LONG BEACH CoC
Transitional Housing (TH) Projects

Residential Stability:

70% of participants who complete the program will be placed permanent housing upon
exit from the program.

Increased Skills or Income:

45% of combined total eligible participants will obtain increased income from
mainstream health and human services programs (government benefits such as Medicare,
Medicaid, County Mental Health Services, Veterans benefits, GR, SSI, SSDI, TANF,
Food Stamps, etc.) and/or of employable participants will obtain and maintain
employment or be enrolled in vocational training in preparation for securing employment
upon exit from the program.

Greater Self-Determination:

70 % of participants will achieve at least one of the goals stated in their case plan upon
exit from the program.

70 % of participants will establish increased social support through community resources
to achieve greater independence upon exit from the Transitional Housing project.
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Pl. 583

submitted in response to the most re-
cently published notice of fund avail-
abjlity and select applications for fund-
ing with the deobligated funds. Such
sejections would be made in accordance
with the selection process described in
§582.220 of this' part. Any selections
made using deobligated funds will be
subject to applicable appropriation act
requirements governing the use of
deobligated funding authority.

(Approved by the Office of Management and
Budgét under contro) number 2506~0118)

PART 583——SUPPORTNE.‘HOUSING
PROGRAM

Subpart A—General

Sec.
583.) Purpose and scope.
583.5 Definlitions.

Subpart B—Assisionce Provided

583.100 Types and uses of assistance.

583.105 Grants far acguisition and rehabili-
tation.

583:110 Grants for new constructmn.

583.115 Grants for leasing,

583.120 Grants for supportive service costs.

583.125 Grants for operating costs.

583.130 Commitment ol grant amounts for

leasing, supportive services, and oper-
ating costs.

583.135 Administrative costs.

583.140 Technical assistance.

583.145 Matching requirements.

583150 Limitations on use of assistance.

583.155 Consplidated plan.

Subpar C—Applicotion and Grant Award
Process

083.200 Application and grént award.
583.230 Environmental review.
583.235 Renewal grants.

Subpart D——Program Requirtements

583.300 General operatmn

583.305 Term of commitment; repclymem of
grants; prevention of undue benefits ’

582.310 Displacernent. relacation, and.acqui-
sition

583.315 Restdent rent

563.320  Site conitral.
583.325 Nondiscrimination and equal oppor-

turty requirements.
581,330 Applicability of other Federal re-

quirements.

Subparnt E—Adrministraiion

583.400  Grant agreement.

24 CFR Ch. V (4-)-05 Edition)

583.405, Program changes.
683.410 _ Obligation and deobligation of lunds.
AUTHORITY: 42 U.S.C. 113849 and 3535(d).

SOURCE: 58 FR 13871, Mar. 15, 1993, unless

otherwise noted.
Subparl A—Generdl|

§583.1 Purpose and scope,

(a) General. The Supportive Housing
Program is authorized by titie. IV of
the Stewart B. McKinney Homeless As-
sistance Act (the McKinney Act) (42
U.S.C. 11381-11389). The Suppartive
Housing program is designed to pro-
mote the development of suppartive
housing and ‘supportive services, in-
cluding innevative approaches to assist
homeless persons in the transition
from homelessness, and to promote the
provision of supportive housing to
homeless persons to enable them to
live as independently as-possible.

{b) Components. Funds under this part
may be used for:

(1) Transitional housing to facilitate:
the movement of homeless individuals
and families to permanent housing;

(2) Permanent housing that provides
long-term housing for homeless persons

-with disabilities;

(3) Housing that is, or is part of, a
particularly innovative project for, or
alternative methods of, meeting the
immediate and long-term needs of
homeless persons; or

(4) Supportive services for homeless
persons not provided in con_]unctlon

with supportive housing.
{58 FR 13871, Mar. 15, 1983, as smended at 0I
FR 51175, Sept. 30, 1996) .
§583.5 Definitions.

As used in this part:

Applicant is defined in section 422(1)
of the McKinney Act (42 US5.C.
11382(1)). For purposes of this defini-

tion, pgovernmental entities' include

those that have general governmental

powers (such as a city or county), as
well as those that have limited or spe-
cial powers {such as public housing
agencies).

Consolidaied plan means the plan that
a jurisdiction prepares and submits to
HUD in accordance with 24 CFR part
91.
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Darte of initlal occupancy means the
date that the supportive housing is ini-
tially occupied by a8 homeless person
for whom HUD provides assistance
under ths part. If the assistance is for
an existing homeless facility, the date
of Infual occupancy is “the date that
services arce first provided to the resi-
dents of supportive housing with fund-
ing under this part.

Dare of inltial service provision means
the date that supportive services are
initially provided with funds under this
part to tomeless persans who do not
reside in supportive housing. This defi-
nition applies only to projects funded
under this part that do not provide sup-
portive housing.

Disability is défined in section 422{2)
of the McKinmey Act (42 U.S.C.
11382(2)).

Homeless person means an individual
or family that is described in section
103 of the McKinney Act (42 U.S.C.
11302).

Metropolitan city is defined in section
102{a)(4) of the Housing and Commu-
nity Development Act of 1874 (42 U.S.C.
5302 {a)(1)). In general, metropolitan cit-
jes are those cities that are eligible for
an entitlement grant under 24 CFR
part 570, subpart D.

New construction means the bujlding
of a structure where none existed or an
addition to an existing structure that
increases the floor area by more than
100 percent. -

Operating costs is defined in section
422(5) of the McKinney Act ({2 US.C
11382(5)).

_Outpatient health services is defined in
section 422(6) of the McKinney Act (42
U.S.C. 11382(8)). :

Permanent housing for homeless persons
with disabilities is defined in section
424(c) of the McKinney Act (42 U.5.C.
11384(c)).

Private nonprofit organization is de-
fined in section 422(7) {A), (B), and (D)
of the McKinney Act {42 U.S.C. 11382(7)
(A), (B}, and (D)). The organization
must also have a functioning account-
ing system that is operated in accorg-
ance with generally accepted account-
ing principles, or designate an entity
that will maintain a functioning ac-
counting system for the organization
in accordance with generally accepted
accounting principles.

§583.100

Profect is defined in sections 422(8)
and 424(d) of the McKinney Act (42
U.S.C. 11382(8), 11384(d)). :

Recipient is defined in section 422(3) of
the McKinney Act {42 U.S.C. 11382(9)).

Rehabtlitation means the improve-
ment or repair of an existing structure
or an addition to an existing structure
that does not increase the floor area by
more than 100 percent. Rehabllitation
does not include minor or reutine re-
pairs.

State is defined in section 422(11) of
the McKinney Act (42 U.S.C. 11382(11)).

Supportive housing is defined in sec-
tion 424(a) of the McKinney Act (42
U.S.C. 11384(a))

Supportive services is defined in sec-
tion 425 of the McKinney Act (42 U.S.C.
11385). :

Transitional housing is defined in sec-
tion 424(b) of the McKimmey Act (42
U.5.C. 11384(b)). See also §583.300(j).

Tribe is defined in section 102 of the
Housing and Community Development
Act of 1974 (42 U.5.C. 5302},

Urban county is defined in section
102(a)(6) of the Housing and Commu-
nity Development Act of 1974 (42 U.5.C.
5302(a)(6)). In general, urban counties
are those counties that are eligible for
an entitlement grant under 24 CFR
part 570, subpart D.

[61 FR 51175, Sept. 30, 1996)
Subpart B—Assistance Provided

§583.100 Types and uses of assistance.

(a) Grant assistance. Assistance in the
farm of grants is available for acquisi-
tion of structures, rehabilitation of
structures, acquisition and rehabilita-
tion of structures, new construction,
leasing, operating costs for supportive
housing, and-supportive services, as de-
scribed in §§583.105 through 582.125. Ap-
plicants may apply for more than one
type of assistance. .

(b) Uses of grant assistance. Grant as-
sistance may be used to:

(1) Establish new supportive housing
facilities or new facilities to provide
supportive services;

(2) Expand existing facilities in order
to increase the number of homeless
persons served;

(3) Bring existing facilities up tou a
Jeve] that meets State and local gov-
ernment health and safety standards;
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§583.105

(4) Frovide additiona) supportive
services Jor -residents .of .supportive
housing or fer homeless persons not re-
siding in supportive housing;

(5) Purchase HUD-owned single fam-
ily properties currently leased by the
applicant faor use as a homeless facility
under 24 CFR part 291 and-

(6) Continue funding supportive hous-
ing where the recipient has received
funding under this part for leasing,
supportive services, or aperating costs.

(c) Structures used for multiple pur-
poses. Structures used to provide sup-
portive housing or supportive services
may also be used for other purpaoses,
except that assistance under this part
will be available only in proportion to
the use of the structure for supportive

housing or supportive services.
(d) Technical assistance. HUD may

offer technical assistance, as described
in §583.140.

{58 FR 13871, Mar. 15, 1993, as amended at 59
‘FR 36891, July 19, 1994] -

§583.105 Grants -for acguisition and
rehabilitation.
{a) Use. HUD wil] grant funds to re-
cipients to:

(1) Pay a portion of the cost of the
acguisition of real property seiected by
the recipients for use in the provision
of supportive housing or supportive
services, including the repayment of
any outstanding debt on a loan made
to purchase property that has not been
used previously as supportive housing
or for supportive services; -

{(Z) Pay a portion of the cost of reha-
bilitation of structures, including cast-
effective energy measures, selected by
the recipients to provide supportive
housing or supportive services; or

(3) Pay a portion of the cost of acqui-
sition and rehabilitation of structures,
as described in paragraphs (a}(1) and (2)
of this section.

(b) Amount. The maximum grant
available for acquisition, rehabilita-
tion, or acquisition and rehabilitation
is the lower of:

(1) $200,000; or

(2) The total cost of the acquisition,
rehabilitation, or acquisition and reha-
hilitation minus the applicant's corn-
tribution toward the cost.

(¢} Increased amousts. In areas deter-
mined by HUD to have high acquisition

24 CFR Ch. V (4-1-05 Edilion)

and rehabilitation costs,

5400,000, may be available.

§588.110 Grants for new constructior.

{a) Use. HUD will grant funds to re-
cipients to pay a-portion of the cost of
new construction, including cost-effec-
tive energy measures and the cast of
land associated with that construction,
for use in the provision of -supportive
housing. If the grant funds are used for
new construction, the applicant must
demonstrate that the costs associated
with new -construction are substan-
tially less than the casts associated
with rehabilitation or that there is a
lack of available appropriate units that
could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs associated
with rehabilitation or.new construc-
tion may include the cost of real prop-
erty acquisition.

(b) Amount. The maximum grant
available for new construction is the

lower of:
(1) $400,000; or
(2) The total cost of the new can-

struction, including the cost of land as-
sociated with that construction, minus
the applicant’s contribution toward the

cost of same. °

§583.115 Grants for leasing.

{(a) General. HUD will provide grants
to pay (as described in §583.130 of this
part) for the actual costs of leasing a
structure or structures, or portions
thereof, used to provide supportive
housing or supportive services for up to
five years.

(b)(1) Leasing structures. Where grants
are used to pay rent for all or part of
structures, the rent paid must be rea-
sonable in relation to rents being
charged in the area for comparable
space. 1n addition, the rent paid may
not  exceed rents currently being
charged by the same owner for com-
parable space. :

(2} Leasing individual units. -Where
grants are used to pay rent for indi-
vidual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,
type, gquality, amenities, facilities, and
management services. In addition, the

grants of
more than $200,000, but not more than

[T
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rents may not exceed rents currently
being charpged by the same owner for
caomparable unassisted units, and the
nortion af rents paid with grant funds
may not exceed HUD-determined fair
markel rents. Recipients may use
grant funds In an amount up to one
month's rent to pay the non-recipient
landlord for any damages to leased
units by homeless participants.

{58 FR (387(,-Mar. 15, 1993, as amended at 59
FR 36891, July 19, 1944]

§583.120 Grants for supportive gerv-
ices costs.

{a) General. HUD will provide grants
to pay (as described in §583.130 of this
part) for the actual costs of supportive
services for homeless persons for up to
five years. All or part of the supportive
services may be provided directly by
the recipient or by arrangement with
public or private service providers.

(b} Supportive services costs. Costs as-
sociated with providing supportive
services include salaries paid to pro-
viders of supportive services and any
other costs directly associated with
providing such services. For a transi-
tional housing project, supportive serv-
ices costs also include the costs of serv-
ices provided to former residents of
transitional housing to assist their ad-
justment to independent living. Such
services may be provided for up to six
months after they leave the transi-
tional housing facility.

[5¢ FR 13871, Mar. 15, 1993, as amended at 59
FR 35891, July 19, 1994} :

§583.125 Grants for operating costs.

(a) General. HUD will provide grants
to pay a portion (as described in
§583.130) .of the actual operating costs
of supportive housing for up to five
years, :

{b) Operating costs. Operating costs
are those associated with the day-to-
day operation of the supportive thous-
ing. They also include the actual ex-
penses that a recipient incurs for con-
ducting on-going assessments of the
supportive services needed by residents
and the availability of such services;
relgeation assistance under §583.310, in-
cluding payments and services; and in-
surance. )

§583.140

(c) Recipient match regquirement for op-
erating costs. Assistance for operating

. costs will be available for up to 75 per- _

cent of the total cost in each year of
the grant term. The recipient must pay
the percentage af the.actual operating
costs not funded by HUD. At the end of
each operating year, the recipient must
demonstrate that it has met its match
requirement of the costs for that year.
[58 FR 13871, Mar. 15 1893, as amended at 6]
FR 51175, Sept 30, 1996: & FR 10823, May 12,
2000)

§583.130 Coramitment of grant

amounts Tfor leasing, supportive
services, and operating costs.

Upan execution of a grant agreement

" covering assistance for leasing, sup-

portive services, or aperating costs,
HUD will obligate amounts for a period
not to exceed five operating years. The
total amount obligated will be equal to
an amount necessary for the specified
years of operation, less the recipient's
share of operating costs.

(Approved by the Office of Management and
Budget under OME contrel number 2506-0112)

{59 FR 36891, July 19, 1994]

§583.135 Administrative costs.

(a) General Up to five percent of any
grant awarded under this part may be
used for the purpose of paying costs of
administering the assistance.

(b) Administrative costs. Administra-
tive costs include the costs associated
with accounting for the use of grant
funds, preparing reports for submission
to HUD, obtaining prograrmn audits,
similar costs related to administering
the grant after the award, and staff sal-
aries associated with these administra-
tive costs. They do not include the
costs of carrying out eligible activities
under §§583.105 through 583.125.

{58 FR 3871, Mar 15, 1993, as amended at 61
FR 51175, Sept. 0. 1996]

§583.140 Technical assistance.

(a) General. HUD may set aside funds
annually to provide technical assist-
ance, either directly by HUD staff or
indirectly through third-party pro-
viders, for any supportive housing
project. This rechnical assistance is for

251 R
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§583.145

the purpose of promoting the develop-
ment of -supportive housing and sup-
portive services as parl of a continuum
ol care approach, including innovative
approaches to .assist homeless persons
in the transition from homelessness,
and promoting the provision of sup-
portive housing to homeless persons to
enable them to live as independently as
possible. )

(b) Uses of technical assistance.  HUD
may use these funds to provide tech-
nical assistance to prospective appli-
cants, applicants, recipients, or other
providers of supportive housing or serv-
ices for homeless persons, for sup-
portive housing projects. The assist-
ance may include, but is not limited to,
written information such as papers,
monaographs, manuals, guides, and bro-
chures; person-to-person exchanges;
and training and related costs.

(c) Selection of providers. From time
to time, as HUD determines the need,
HUD may advertise and competitively
select providers to deliver technical as-
sistance. HUD may enter into con-
tracts, pgrants, or cooperative agree-
ments, when necessary, to implement
the technical assistance.

{58 FR 36852, July 18, 1894]

§583.145 Matching requirements.
{a) General. The recipient
match the funds provided by HUD for
grants for acguisition, rebabilitation,
and new construction with an equal

amount of funds from other sources.

(b) Cash rescurces. The matching
funds must be cash resources provided
to the project by one or more of the
following: the recipient, the Federal
government, State and local govern-
ments, and private resgurces.

{c) Maintenance of effort.

Tust

State or

jocal government funds used in the

matching contribution are subject 1o
the maintenance of effort requirements

described at §583.150(a).

§583.150 Limitations op use of ussisl-
ance,

(a) Maintenance of efforl. No assist-
ance provided under this part (or any
State or Jocal government ‘funds used
to supplement this assistance) may be
used to replace State or local funds
previous)y used, or designated for use,
to assist homeless persons.

2

5

grams or services.

24 CFR Ch. V (4~1-05 Edition)

(b) Falth-based activities. (1} Organiza-
tions that are religious or faith-based
are eligible, on the same basis as any
other organization, Lo participate in
the Supportive Housing Program. Nei-
ther the Federal government nor a
State or local government receiving
funds under Supportive Housing pro-
grams shall discriminate against an or-
ganization on the basis of the organiza-
tion's religious character or affiliation.

(2} Organizations that are directly
funded under the Supportive Housing
Program may not engage in inherently
religious activities, such as worship,
religious instruction, or proselytiza-
tion as part of the programs ar services
funded under this part. If an organiza-
tion conducts such activities, the ac-
tivities .must be offered separately, in
time or location, from the programs or
services funded under this part, and
participation must be voluntary for the
beneficiaries of the HUD-funded pro-

(3) A religious organization that par-
ticipates in the Supportive Housing
Program will retain its independence
from Federal, State, and local govern-
ments, and may continue to carry out
its mission, including the definition,

practice, and expression of its religious

beliefs, provided that it does not use di-
rect Supportive Housing Program
funds to support any inherently reli-
gious activities, such as worship, reli-
gious instruction, or proselytization.
Among other things, faith-based orga-
nizations may use space in their facili-
ties to provide Suppartive Housing
Program-funded services, without re-
moving religious art, icons, scriptures,
or other religious symbols. In addition,
a Supportive Housing Program-funded
relipious organization retains jts au-
thority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and in-
clude religious references in its organi-
zation's mission statements and other
governing documents. ]

(4} An organization that participates
in the Supportive Housing Frogram
shall not, i» providing program assist-
ance, discriminate against a program
beneficiary or prospective  program
peneficiary on the basis of religion or
religious beliel.

2
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(i) Program funds may not be used
for the acquisition, construction, or re-
habilitation of stfuctures to the extent
that those structures are used far in-
herently religious activities. Program
funds may be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that
those structures are used for con-
ducting eligible activities under this
part. Where a structure is used for both
eligible and inherently religious activi-
ties, program funds may nat exceed the
cost of those portions of the acquisi-
tion, construction, or rehabilitation
that are attributable to eligible activi-
ties in accordance with the cost ac-
counting requirements applicable to
Supportive Housing Program funds in
this part. Sanctuaries, chapels, or
ather rooms that a Supportive Hausing
Program-funded religious congregation
uses as its principal place of warship,
however, are ineligible for Supportive
Housing  Program-funded  improve-
ments. Disposition of real property
after the term of the grant, or any
change in use of the property during
the term of the grant, is subject to gov-
ernment-wide regulations governing
real property disposition (see 24 CFR
parts 84 and 85). )

{6) If a State or local government vol-
untarily contributes its own funds to
supplement federally funded activities,
the State or local government has the
option to segregate the Federal funds
or commingle them. However, if the
funds are commingled, this section ap-
plies to al} of the commingled funds.

(¢} Participart control of site. Where an
applicant does not propase to have.con-
troj of a site or sites but rather pro-
poses to assist 2 homeless family or in-
dividual in obtaining a lease, which
may include assistance with rent pay-
ments and Tecejving supportive serv-
ices, after which time the family or in-
dividual remains in the same housing
without further assistance under this
part, that applicant may not reguest
assistance for acquisition, rehabilita-
tion, or new construction.

{58 FR 13871, Mar. 14, 1993, as amended at 58
FR 36692, Jufy 19, i993, 6§ FR 56407, Sept. 30,

2003}

§583.155

§588.155 Consolidated plan.

(a) Applicants that are States or units

of general local government. The appli-
cant must have z HUD-approved com-
plete ar abbreviated consolidated plan,
in accordance with 24 CFR part 91, and
must submit a certification that the
application Ffor funding is consistent
with the HUD-approved consolidated
plan. Funded applicants must certify in
a grant agreement that they are fol-
lowing the HUD-approved consolidated
plan.
(b) Applicants that are not States or
units of general local government. The
applicant must submit a certification
by the jurisdiction in which the pro-
posed project will be located that the
applicant's application for funding is
consistent with the jurisdiction's HUD-
approved consolidated plan. The cer-
tification must be made by the unit of
general local government or the State,
in accordance with the consistency cer-
tification provisions of the consoli-
dated plan regulations, 24 CFR part 91,
subpart F. :

{(c}) Indian tribes and the Insular Areas
of Guam, the LS. Virgin Isiands, Amer-
jcar Samoa, and the Northern Mariana
Islands. These entities are not required
to have a consolidated pian or to make
consolidated plan certifications. An ap-
plication by an Indian tribe or other
applicant for a project that will be lo-
cated on a reservation of an Indian
tribe will not require a certification by
the tribe or the State. However, where
an Indian tribe is the applicant for a
project that will not be located on a
reservation, the requirement for a cer-

tification under paragraph (b) of this.

section will apply.

(d) Timing of consolidated plan certifi-
calion submissions. Unless otherwise set
forth in the NOFA, the required certifi-
cation that the application for funding
is consistent with the HUD-approved
consolidated plan must be submitted
by the funding application submission
deadline announced in the NOF A

{60 ¥R 16380, Mar. 30, 1995]
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Subpart C—Application and Grant
Award Process

§583.200 Application and grani award.

When funds are made available (or
assistance, HUD will publish.a notice
of funding availability (NOFA) in the
FEDERAL RECISTER, in accordance with
the requirements of 24 CFR part 4. HUD

- will review and screen applications in
accordance with the regquirements in
section 426 of the McKinney Act (42
U.S.C. 11386) and the guidelines, rating
criteria, and procedures published in
the NOFA.

[61 FR 51176, Sept. 30, 1396]

§583.230 Environmental review.

{a) Activities under this part are sub-
Ject to HUD environmental regulations
in part 58 of this title, except that HUD.
will perform an environmental review
in accordance with part 50 of this title

prior to its approval of any candi-
tionally selected applications for Fis-
cal Year 2000 and prior years that were
received directly from private non-
profit entities and governmental enti-
ties with special or limited purpose
powers. For activities under a grant
that generally would be subject to re-
view under part 58, HUD may make a
finding in accordance with §58.11(d) and
may itsell perform the environmental
review under the provisions of part 50
of this title if the recipient objects in
writing to the responsible entity’s per-
forming the review under part 58. Irre-
spective of whether the responsible en-
tity in accord with part 58 (or BUD in
accord with part 50) performs the envi-
ronmental review, the recipient shall
supply all available, relevant informa-
tion necessary for the responsible enti-
1y (or HUD, if applicable) to perform
for each property any environmental
review required by this part. The re-
cipient also shal) carry out mitigating
measures required by the responsible
entity (or HUD, if applicable).or select
alternate eligible property. HUD may
eliminate from consideration any ap-
plication that would require an Envi-
ronmental Impact Statement (E15).

{b) The recipient, its project partners
and their contraclors may not acquire,
rehabilitate, convert, lease, repair, dis-
pose of, demolish or construct property
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for a project under this part, or com-
mit or expend HUD or local funds for
such eligible activities under this part,
until the responsible-entity (as defined
in §58.2 of this title) has completed the
environmental review procedures re-
quired by part 58 and the environ-.
mental certification and RROF have
been -approved or HUD has performed
an environmental review under part 50
and the recipient has received HUD ap-
proval of the property. HUD will not
release grant funds if the recipient or
any other party commits grant funds
(i.e., incurs any costs ot expenditures
to be paid or reimbursed with such
funds) before the recipient submits and
HUD approves its RROF (where such

submission is required).
168 FR 56131, Sept. 28, 2003)

$583.235 Renewal grants.

(a) Geperal. Grants made under this

part, and grants made under subtitles
C and D (the Supportive Housing Dem-
onstration and SAFAH, respectively) of
the Stewart B. McKinney Homeless As-
sistance Act as in effect before October
28, 1992, may be renewed on a non-
campetitive basis to continue ongoing
leasing, operations, and supportive
services for additional years beyond
the initial funding period. To be con-
sidered for renewal funding for leasing,
pperating costs, or supportive services,
recipients must submit a request for
such funding in the form specified by
HUD, must meet the reguirements of
this part, and must submit requests
within the time period established by
HUD.
(b} Assistance available. The first re-
newa) will be for a period of time not
1o exceed the difference between the
end of the initial funding period and
ten years from the date of initial occu-
pancy or the date of initial service pro-
vision, as applicable. Any subsequent
renewa) wil) be for @ period of time not
to exceed five years. Assistance during
each year of the renewal period, sub-
ject to mainteénance of effort require-
ments under §583.150(a) may be for:

(1) Up to 50 percent of the actual op-
erating and leasing costs ip the final
year of the initial funding period;

{(2) Up to the amount of HUD assist-
ance for supportive services in the final
year of the initial funding periaod; and
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(3) An allowance for cost increases.

(c) HUD review. (1) HUD will review .

the request for renewal and will evalu-
ate the recipient's performance in pre-
vious years against the plans and goals
established in the initial application
for assistance, as amended. HUD will
approve the request for renewal unless
the recipient proposes to serve a popu-
lation that is not homeless, or the re-
cipient has not shown adequate
progress as evidenced by an unaccept-
ably slow expenditure of funds, or the
recipient has been unsuccessful in as-
sisting participants in achieving and
maintaining independent living. In de-
termining the recipient’s success in as-
sisting participants to achieve and
maintain independent living, consider-
ation will be given to the level and
type of prablems of participants. For
recipients with a poor record of suc-
cess, HUD will also consider the recipi-
ent's willingness to accept technical
assistance and to make changes sug-
gested by technical assistance pro-
viders. Other factars which will affect
HUD's decision to approve a renewal
request include the following: a con-
tinuing history of inadequate financial
management accounting practices, in-
dications of mismanagement on the
part of the recipient, a drastic reduc-
tion in the population served by the re-
cipient, program changes made by the
recipient without prior HUD approval,
and loss of project site.

(2) HUD reserves the right to reject a
request from any.organization with an
outstanding obligation to HUD that is
in arrears or for which a payment
schedule has not been agreed to, or
whose response to an audit finding is
overdue or unsatisfactory.

(3) HUD will notify the recipient in
writing that the request has béen ap-
proved or disapproved.

(Approved by the Office of Management and
Budget under control number 2506~0112)

Subpart D—Program Requirements

$585.300 Genera) operation.

(a) State and Jocal requirements. Each
recipient of assistance under this part
must provide housing or services that
are in compliapce with all applicable
State and Joca)] housing codes, licens-
ing requirements, and any other re-

§583.300

guirements in the jurisdiction in which
the project is located regarding the
condition of the structure and the op-
eration.of the housing or services.

(b) Habitability standards. Except for
such variations as are proposed by the
recipient and approved by HUD, sup-
portive housing must meet the fol-
jowing requirements:

(1) Structure and materials. The struc-
tures must be structurally sound so as
nat to pose any threat to the health
and safety of the occupants and so as
to protect the residents from the ele-
ments.

(2} Access. The housing must be acces-
sible and capable of being utilized
without unauthorized use of other pri-
vate properties. Structures must pro-
vide alternate means of egress in case
of fire. :

(3) Space and security. Each resident
must be afforded adequate space and
security for themselves and their be-
longings. Each resident must be pro-
vided an acceptable place to sleep.

(4) Inferior air guality. Every room or
space tnust be provided with natural or
mechanical ventilation. Structures
must be free of pollutants in the air at
levels that threaten the health of resi.
dents.

(5) Warer supply. The water supply
must be free from contamination.

(6) Sanitary facilitles. Residents must
have access to sufficient sanitary fa-

cilities that are in proper operating

candition, may he used in privacy, and
are adequate for personal cleanliness
and the disposal of human waste.

(7) Thermal environment. The housing
must have adequate heating and/or
cooling facilities in proper operating
condition.

(8) [lllumination and electricity. The
housing must have adequate natural or
artificial illumination to permit nor-
mal indoor activities and to support
the health and safety of residents. Suf-
ficient electrical sources must be pro-
vided to permit use of essential elec-
trical appliances while assuring safety

. from fire.

(9) Food preparation and refluse dis-

" posal. All food preparation areas must

contain suitable space and equipment
to store, prepare, and serve food in a
sanitary manner..

A

o g e



§563.300

(10) Sanitary condittion. The housing
and any-equipment must be maintained
in sanitary condition.

(11) Fire safety. (i) Each unit must in-
clude at least one battery-operated or
hard-wired smoke detector, in proper
working condition, on each occupied
level of the unit. Smoke detectors
must be located, to the extent prac-
ticable, in a hallway adjacent to a bed-
room. If the unit is occupied by hear-
ing-impaired persons, smoke detectors
must have an alarm systemn designed
for hearing-impaired persens in -each
bedroom occupied by a hearing-im-
paired person.

(ii) The public areas of all housing
must be equipped with a sufficient
number, but not less than one for each
area, of battery-operated or hard-wired
smaoke detectors. Public areas include,
but are not limited to, laundry rooms,
community rooms, day care centers,
hallways, stairwells, and other com-
mon areas.

{c) Meals. Each recipient of assist-
ance under this part who provides sup-
portive housing for homeless persons

‘with disabilities must provide meals or
meal preparation facilities for resi-
dents.

(d) OGngoing assessment of supportive
services. Each recipient of assistance
.under this part must conduct an ongo-
ing assessment of the supportive serv-
ices required by the residents of the
project and the availability of such
services, and make adjustments as ap-

propriate. :

(e) Residential supervision. Each re-
cipient of assistance under this part
must provide residential supervision as
necessary to [acilitate the adequate
provision of supportive services to the
residents of the housing throughout
the terrn of the commitment o operate
supportive housing. Residential super-
vision may include the employment of
a full- or part-time residential super-
visor with sufflicient knowledge to pro-
vide or to supervise the pravision of
supportive services to the residents.

(I} Participation of*homeless persons. (1)
Each recipient must provide for the
participation of homeless persons as re-
quired in section 426(g) of the McKin-
ney Act (42 U.S.C. 11386{g)). This re-
quirement is wajved il an applicant is
unable to rneet it and presents a plan

2
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for HUD approval to otherwise consult
with homeless or formerly homeless
considering and making

in
decisions. See also

persons
and

policies
§583.330(e).
(2) Each recipient of assistance under

this part must, to the maximum extent
practicable, involve homeless individ-
uals and families, through employ-
ment, volunteer services, or otherwise,
in constructing, rehabilitating, main-
taining, and operating the project and

.in providing supportive services.for the

project. :
(g) Records and reports. Each recipient

of assistance under this part must keep
any records and make any reports (in-
cluding those pertaining to race, eth--
nicity, gender, and disability status
data) that - HUD may require within the
timeframe required.

(h) Confidentiality. Each recipient
that provides family violence preven-
tion or treatment services must de-
velop and implement procedures to en-
sure: :

(1) The confidentiality-of records per-
taining te any individual services; and

(2) That the address or location of
any project assisted will not be made
public, except with written authoriza-
tion of the person or persons respon-
sible for the operation of the project.

(i) Termination oI housing assistance.
The recipient may terminate assist-
ance to a participant who violates pro-
gramn requirements. Recipients should
terminate assistance only in the most
severe cases. Recipients rmay resume
assistance to a participant whose as-
sistance was previously terminated. In
terminating assistance to a partici-
pant, the recipient must provide a for-
mal process that recognizes the rights
of -individuals receiving assistance to
due process of law. This process, at a
minimum, must consist of:

(1) Written notice to the participant
containing a clear statement of the
reasans for termination;

(2) A review of the decision, in which
the participant is given the oppor-
tunity Lo present written or oral objec-
tions before a persan other than the’
person (or a subordinate of that persor)
who made or approved the termination
decision; and '

(3) Prompt written notice of the final
decision Lo the participant.

§
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(1) Limnation of stay In transitional
housing. A homeless individual or fam-
ily may remain in transitional housing
for a period longer than 24 months. if
permanent housing for the individual
or family has not been located or if the
individual aor family requires addi-
tional time to prepare for independent
living. However, HUD may discantinue
assistance for a transitional housing
project if more than half of the home-
less indlviduals or families remain in
that project longer than 24 months.

(ik) Outpatient health services. Out-
patient health services provided by the
recipient must be approved as appro-
priate by HUD and the Department of
Health and Human Services (HHS).
Upon receipt of an application that
proposes the provision of ocutpatient
health services, HUD will consult with
HHS with respect to the appropriate-
ness of the proposed services.

(1) Annual assurances. Recipients who
receive assistance only for leasing, op-
erating costs or supportive services
costs must provide an annual assur-
ance for each year such assistance is
received that the project will be oper-
ated for the purpose specified in the ap-
plication.

{Approved by the Office of Management and
Budget under control number 2506-0112)

[58 F'R 13871, Mar 15 1883, as amended at 58
FR 36892, July 1%, 1994; 6] FR 51176, Sept. 30,
1996}

§583.305 Term of commitment; repay-
ment of grants; prevention of undue
benefits. :

(a) Term of commirment and conversion.
Recipients must agree to operate the
housing or provide supportive services
in accordance with this part and with
sections 423 (b)(1) and (b)(3) of the
McKinney Act (42 U.S.C. 11383(b)(1},
11383(b) (3)).

(b} Kepaymen! of grant and prevention
of undue benefits. In accordance with
section 423(c) of the McKinney Act (42
U.5.C. 11383(c)), HUD will reguire re-
cipients to repay the grant unless HUD
hes . authorized conversion of the
project under section 423(b)(3) of the
McKinney Act {42 U.S5.C. 11383{b){3)).

161 FR 51176, Sept. 30, 1996
2
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§583.310 Dispiacement, relocation, and
acquisition,

(a) Minimizing displacement.  Con-
sistent with the other goals and objec-
tives of this part, recipients must as-
sure that they have taken all reason-
able steps to mumimize the displace-
ment of persons (lamilies, individuals,
businesses, nonproﬁt organizations,
and farms) as a result ol supportive
housing assisted under this part.

(b} Kejocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be
provided relocation assistance at the
ievels described in, and in accordance
with, the requirements of the Uniform
Relocation Assistance and Real Prop-
erty Acguisition Policies Act of 1870
(URA) (42 U.S.C. 4601-4655) and imple-
menting regulations at 49 CFR part 24.

(c) Keal property acguisition reguire-
ments. The acquisition of real property
for suppartive housing is subject to the
URA and the requirements described in
49 CFR part 24, subpart B.

(d) Responsibility of recipient (1) The
recipient must certify (i.e., provide as-
surance of compliance) that it wil}
comply with the URA, the regulations
at 49 CFR part 24, and the requirements
of this section. and must ensure such
compliance notwithstanding any third
party’'s contractual obligation tec the
recipient to comply with these provi-
sions.

{2) The cost of required relocation as-
sistance is an eligible project cost in
the same manner and to the same ex-
tent as other praoject costs. Such costs
also may be paid for with local public
funds or funds available from other
sources.

(3) The recipient must maintain
records in sufficient detail to dem-
onstrate compliance with provisions of
this section.

(e} Appeals. A person who disagrees
with the recipient’s determination con-
cerning whether the person qualifies as
a "displaced person,” or the amount of
relocation assistance for which the per.
son is eligible, may file & written ap-
peal of that determination with the re-
cipient. A low-income person who is
dissatisfied with the recipient’s deter-
mination on his or her appeal may sub-
mit 2 written request for review of that
determination to the HUD field office.

e M AKE
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(f) Definition of displaced person. (1}
For purpeses of this section, the term
“‘displaced person’” means a person
(family, individual, business, nonprofil
organization, or farm) that moves from
real property, or moves personal prop-
erty from real property permanently as
a direct result of acquisition, rehabili-
tation, or demolition for supportive
housing projects assisted under this
part. The term “displaced person'' in-
cludes, but may not be limited to:

(i) A person that moves permanently
from the real property after the prop-
erty owner (or person in control of the
site) issues a vacate notice, or refuses
to renew an expiring lease in order to
evade the responsibility to provide re-
location assistance, if the move occurs
on or after the date the recipient sub-
rnits to HUD the application or appli-
cation amendment designating the
project site.

(ii) -Any person, including z person
who moves before the date described in
paragraph (f)(1)(i) of this section, if the
recipient or HUD determines that the
displacement resulted directly from ac-
quisition, rehabilitation, or demalition
for the assisted project.

(iii) A tenant-occupant of a dwelling
unit who moves permanently from the
building/complex on or after the date of
the “initiation of negotiations” (see
paragrapb (g} of this section} if the
move -occurs before the tenant has been
provided written notice offering him or
her the opportunity to lease and oc-
cupy & suitable, decent, safe and sani-
tary dwelling in the same building/
complex, under reasonable terms and
conditions, upon completion of the
project. Such reasonable terms and
conditions must include a monthly
rent and estimated average monthly
utility costs that do not exceed the
greater of:

(A) The tenant's monthly rent before
the initiation of negotiations and esti-
mated average utility costs, or

(B) 3 percent of gross household in-
come. If the initial rent is at or near
the maximum, there must be a reason-
able -basis for concluding at the time
the project is initiated that future rent
increases will be modest.

(iv) A tenant of a dwelling who is re-
quired to relocate temporarily, but

24 CFR Ch. V (4-1-05 Edition)

does not return to the building/com-
plex, if either:

(A) A tenanl is not offered payment
for all reasonable out-of-pocket ex-
penses incurred in connection with the
temporary relocation, or

(B) Other conditions of the tem-
porary relocation are not reasonable.

{v) A tenant of a dwelling-who moves
from the building/complex perma-
nently after he or she has been re-
quired to move to another unit in the
same building/complex, if either:

(A) The tenant is not offered reim-
bursement for all reasonable out-of-
pocket expenses incurred in connection

with the move; ar .
(B) Other conditions of the move are

. not reasonable.

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, a per-
son does not qualify as a "displaced

person” (and is not eligible for reloca--

tion assistance under the URA or this
section), if:

(i) The person has been evicted for se-
rious or repeated violation of the terms
and conditions of the lease or occu-
pancy agreement, violation of applica-

ble Federal, State, or local or tribal -

law, 'or other good cause, and HUD de-
termines that the eviction was not un-
dertaken for the purpose of evading the
obligation to provide relocation assist-
ance; ; :
(i) The person moved into the prop-
erty after the submission of the appli-
cation and, before signing.a lease and
commencing occupancy, was provided
written notice of the project, its pos-
sible impact on the person (e.g., the
person rnay be displaced., temporarily
relocated, or suffer a rent increase) and
the fact that the person would not
qualify as a ''displaced person’ (or fer
any assistance provided under this sec-
tion), if the project is approved,

(i1} The person is ineligible under 49
CFR 24.2(g)(2); or

(iv) BUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project. )

(3) The recipient may request, at any
time, HUD's determination of whether
a displacement is or would be covered
under this section.

(g} Definition of inftiation of negotia-
tions. For purposes of determining the
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formula for computing the replacement
housing assistance to be provided to a
residential tenant displaced as a direct
result of privately undertaken rehabili-
tation. demolition, or acqguisition of
the real property, the term "initiation
of negotiations' means the execution
of the agreement between the recipient
and HUD.

{(h) Definttion of praject. Far purposes
of this section, the term ‘'project”
means an undertaking paid for in
whole or in part with assistance under
this part Two .or mare activities that
are integrally related, each essential to
the others, are considered a single
project, whether or not all component
activities receive assistance under this
part. .

{58 FR 13871, Mar. 15, 1993, as.amended at §3
FR 36892, July 19, 1994)

§583.315 Resident rent.

(a} Calculation of resident rent. Each
resident of supportive housing may be
required tp pay as rent an amount de-
termined by the recipient which may
nat exceed the highest of:

(1} 30 percent of the family's monthly
adjusted income (adjustment factars
include the number of people in the
farnily, age of family rnermnbers, medical
expenses and child care expenses). The
calculation of the family’s monthly ad-
justed income must include the ex-
pense deductians provided in 24 CFR
5.611(a), and far persans with disabil-
ities, the calculation of the family's
monthiy adjusted income also must in-
clude the disallowance of earned in-
come as provided in 24 CFR 5.617, if ap-
plicable;

(2) 10 percent of the family’'s monthly

- gross income; or

(3) If the family is receiving pay-
ments for welfare assistance from a
public agency and a part of the pay-
ments, adjusted in accordance with the
family's actual housing costs, is spe-
cifically designated by the agency to
meet the family's housing costs, the

portion of the payment that is des-

ignated for housing costs.
(b) Use of rent. Resident rent may be
used in the operation of the project or
may be reserved, in whole or in part, to
assist residents of transitional housing

in moving to permanent housing.

2
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(c) Fees. In addition to resident rent,
recipients may charge residents rea-
sonable fees for services not paid with
grant funds.

{58 FR 13871, Mar. 15, 1493, as amended at 58
FR 36892, July 19, 1994, 66 FR 6225, Jan. 19,
2001]

$583.320 Site control.

(a) Site conitral. {1) Where grant funds

will be used for acquisition, rehabilita-
tion, or new construction to pravide
supportive housing or supportive serv-
ices, or where grant funds will be used
for operating costs of suppartive hous-
ing, or where grant funds will be used
to provide supportive services except
where an applicant will provide serv-
ices at sites not operated by the appli-
cant, an applicant must demonstrate
site control before HUD will execute a
grant agreement (e.g., through a deed,
lease, executed contract of sale). If
such site control is not demonstrated
within one year after initial notifica-
tion of the award of assistance under
this part. the grant will be deobligated
as provided in paragraph (c) of this sec-
tion.
(2) Where grant funds will be used to
iease all or part of a structure to pro-
vide supportive housing ar supportive
services, or where grant funds will be
used to lease individual housing units
for homeless persons who will eventu-
ally control the units, site control need
not be demonstrated.

(b} Site change. (1) A recipient may
obtain ownership or control of a suit-
able site different from the one speci-
fied in its application. Retention of an
assistance award is subject to the new
site’s meeting all requirements under
this part for suitable sites.

(2) If the acquisitian, rehabilitation,
acquisition -and rehabilitation, or new
construction costs for the substitute
site are greater than the amount of the
grant awarded for the site specified in
the application, the recipient must pro-
vide for all additional costs. If the re-
cipient is unable to demonstrate to
HUD that it is able to provide far the
difference in  costs, HUD  may
decobligate the award of assistance.

(c) Failure to obtain site control within
one year. HUD will recapture or
deobligate any award for assistance
under this part if the recipient is.not in

9




§583.325

control of a suitable site before the ex-
piration of one year after initial notifi-
cation of an award.

$583.325 Nondiscrimination and equal
opportunity requirements.

(a) General.Notwithstanding the per-
mnissibility of proposals that serve des-
ignated populations of disabled home-
less persons, recipients serving a des-
ignated population of disabled home-
less persons are required, within the
designated population, to comply with
these requirements for nondiscrimina-
tion an the basis of race, color, reli-
gion, sex, national origin, age, familial
status, and disability.

(b) Nondiscrimination and equal oppor-
tunity requirements. The nondiscrimina-
tion and equal opportunity - reguire-
ments set forth at part 5 of this title
apply to this program. The Indian Civil
Rights Act {25 U.S.C. 13D] et seg.) ap-
plies to tribes when they exercise their
powers of self-government, and to In-
dian housing authorities (IHAs) when
established by the exercise of such
powers. When an IHA is established
under State law, the applicability of
the Indian Civil Rights Act will be de-
termined on a -case-by-case basis.
Praojects subject to the Indian Civil
Rights Act must be developed and oper-
ated in compliance with its provisions
and all implementing HUD require-
ments, instead of title VI and the Fair
Housing Act and their implementing
regulations.

(c) Procedures. (1) If the procedures
that the recipient intends to use to
make known the availability of the
supportive housing are unlikely to
reach persons of any particular race,
color, religion, sex, age, national ori-
gin, familial status, or handicap who
may qualify for admission to the hous-
ing, the recipient must establish addi-
tional procedures that will ensure that
such persons can obtain information
concerning availability of the housing.

(2) The recipient must adopt proce-
dures to malee available information
on the existence and Jocations of facili-
ties and services that are accessible to
persons-with a handicap and maintain
evidence of implementation ol the pro-
cedures.

(d) Accessibility requiremerits. The re-
" cipient must comply with the new con-

24 CFR Ch. V (4-1-D5 Edition)

struction accessibility requirements of
the Fair Housing Act and section 50¢ of
the Rehabilitation Act of 1873, and the
reasonable accommodation and reha-
bilitation accessibility requirements of
section 504 as follows: _

(I) All new construction must meet
the accessibility requirements of 24
CFR 8.22 and, as applicable, 24 CFR
100.205. .

"(2) Projects in which costs of reha-
bilitation are 75 percent or more of the
replacement cost of the building must
meet the requirements of 24
8.23(a). Other rehabilitation must meet
the requirements of 24 CFR 8.23(b).

{56 FR 13871, Mar. 15, 1993, as amended at 59
FR 33894, June 30, 1894; 6] FR 5210, Feb. s,
1896: 61.FR 51176, Sept. 30, 1996)

§583.330 Applicability of other Federal
requirements. .

In addition to the reguirements set

forth in 24 CFR part 5, use of assistance

provided under-this part must comply

with the following Federal require-

ments:

(a) Fiood insurance. (1) The Flood Dis-
aster Protection Act of 1973 (42 U.S.C.
4001-4128) prohibits the approval of ap-
plications for assistance for acquisition
or canstruction (including rehabilita-
tion) for supportive housing located in
an area identified by the Federal Emer-
gency Management Agency (FEMA) as
having special flood hazards, unless:

(i) The community in which the area
is situated is participating in the Na-
tional Flood Insurance Program (see 44
CFR parts 59 through 79), or less than
a year has passed since FEMA notifica-
tion regarding such hazards; and

(i) Flood insurance is obtained as a

condition of approval of the applica-
tion.
(2) Applicants with supportive hous-
ing located in an area identified by
FEMA as having special flood hazards
and receiving assistance {or acquisition
ar construction (including rehabilita-
tion) are responsible for assuring that
flood insurance under the National
Flood Insurance Program js obtained
and maintained.

(b} The Coastal Barrier Resources
Act of 1982116 U.5.C. 3501 et seqg.) may
apply to proposals under this part, de-
pending on the assistance requested.
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(c] Applicabtitcy aof OME Circulars. The
policies, guidelines, and requirements
of OMB Circular No. A-87 (Cost Prin-
ciples Applicable to Grants, Contracts
and Other Agreements with State and
l.ocal Governments) and 24 CFR part 85
apply to the award, acceptance, and
use ol assistance under the program by
governmental) entities, and OMB Cir-
cular Nos. A-110 {Grants and Coopera-
tive Agreements with Institutions of
Higher Education, Hospitals, and Other
Nonprofit Organizations) and A-122
(Cost Principles Applicable to Grants,
Contracts and Other Agreements with
Nanprofit Institutions) apply to the ac-
ceptance and use of assistance by pri-
vate nonprofit organizations, except
where inconsistent with the pravisions
of the McKinney Act, other Federal
statutes, or this part. (Copies of OMB
Circulars may be obtained from E.G.FP.
Publications, room 2200, New Executive
Office Building, Washington, DC 20503,
relephone (202) 385-7332. (This is not a
toll-free number.) There is a limit of
two free copies.

(d)y Lead-based paint. The lLead-Based
Paint Poisoning Prevention Act (42
U.S C 482)-4846), the Residentia) Lead-
Based Paint Hazard Reduction Act of
1892 (42 U.5.C. 4B5)-4858), and imple-
menting regulations at part 35, sub-
parts A, B, J, K, and R of this title
apply to activities under this program.

(e) Conlflicts of interest. (1} In addition
to the conflict of interest requirements
in 24 CFR part 85, no person who is an
employee, agent, consultant, officer, or
sjected or appointed official of the re-
cipient and who exercises or has exer-
cised any functions or responsibilities
with respect to assisted activities, or
who is .in a position te participate in a
decisionmaking process or gain inside
information with regard to such activi-
ties, may obtain a personal or financial
interest or benefit from the activity, or
have an interest in any contract, sub-
contract, or agreement with respect
thereto, or the proceeds thereunder, ei-
ther for himself or herself or for those
with whom he aor she has family or
business ties, during his or her tenure
or for ope year thereafter. Participa-
tion by homeless individuals who also
are participants under the program in
policy or  decisionmaking  under

§583.330

§583.300(0) does not constitute o con-
flict of interest. '

(2) Upon the written request of the
recipient, HUD may grant an exception
to the provisians of paragraph {e}(1) af
this section on a case-by-case basis
when it dectermines that the exception
will serve to further the purpuses af
the program and the effective and effi-
cient administration of the recipient’s
project. An exception may be consid-
ered only after the recipient has pro-
vided the following:

(iy For States and other govern-
mental entities, a disclosure of the na-
ture of the conflict, accompanied by an
assurance that there has been public
disclosure of the conflict and a descrip-

tion of how the public disclosure was

made; and

_{(ii} For all recipients, an opinion of
the recipient’s attarney that the inter-
est for which the exception is sought
would not violate State or local law.

(3) In determining whether to grant a
requested exception after the recipient
has satisfactorily met the requirement
of paragraph (e}({2) of this section, HUD
will consider the cumulative effect of
the following factors, where applicable:

(i) Whetbher the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the
project which would otherwise not be
available:

(ii} Whether the person affected is a
member of a group or class of eligible
persons and the exception will permit
such person to receive generally the
same interests or benefits as are being
made available or provided to the
group or class;

(i1i} Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking
process with respect to the specific as-
sisted activity in question;

(iv) Whether the interest or benefit
was present before the affected person
was in a position as described in para-
graph (e)(1}) of this section;

(v) Whether undue hardship will re.
sult either to the recipient or the per-
son affected when weighed against the
public interest served by avoiding the
prohibited conflict; and

(vi) Any other relevant consider-

ations.
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$583.40D

(f) Audit. The linancial management
systems used by recipients under this
program must provide for audits in ac-
cordance with 2{ CFR part 44 or part 45,
as applicable. HUD may perform or re-
-quire additional audits as it finds nec-
essary or appropriate.

(g) Davis-Bacon Act. The provisions
of the Davis-Bacon Act do not apply to
this program.

{58 FR 13871, Mar. 15, 1993, as amended at 6l
FR §211, Feb. §, 199; 64 FR 5022, Sept. 15,
1983]

Subpart E—Administration

§583.400 Grant agreement.

{a) General. The duty to provide sup-
portive housing or supportive services
in accordance with the requirements af
this part will be incorporated in a
grant agreement executed by HUD and
the recipient.

(b) Enforcement. HUD will enforce the
obligations in the grant agreement
through such action as may be appro-
priate, including repayment of funds
that have already been disbursed to the

recipient.

§583.406 Program changes.

(a) HUD approval. (1) A recipient may
nat make any significant changes to an
approved program without prior HUD
approval. Significant changes include,
but are not limited to, a change in ths
recipient, a8 change in the project site,
additions or deletions in the types of
activities listed in §583.100 of this part
approved for the program or a shift of
more than 10 percent of funds from one
approved type of activity to another,
and a change iy the category of partici-
pants to be served. Depending on the
nature of the change, HUD may require
a new certification of consistency with
the consolidated plan (see §583.155).

(2) Approval for changes is contin-
gent upon the application ranking re-
maining high enough after the ap-
proved change Lo have been competi-
tively selected for funding in the year
the application was selected.

(b} Documentation of other changes.
Any changes to an approved prograin
that do not require prior HUD approval

24 CFR Ch. V (4-1-05 Edition)

must be fully documented in the recipi-
ent's records.

{58 R 1387}, Mar. 15, 1993, as amended. at 61
FR 51176, Sept. 30, 1996]

§5B83.416 Obligation and deobligation
of funds.
. {a) Obligation of funds. When HUD and
the applicant execute a grant agree-
ment, funds are obligated to cover the
amount of the approved assistance
under subpart B of this part. The re-
cipient will be expected to carry out
the supportive housing or supportive
services activities as proposed in the
application.

(b) Increases. After the initial obliga-
tion of funds, HUD will nat make revi-
sions to increase the amount obligated.

(c) Deobligation. (1) HUD may
deobligate all or parts of grants for ac-
quisition, rehabilitation, acquisition
and rehabilitation, or new construc-
tion:

(i) If the actual total cost of acquisi-~
tion, rehabilitation, acquisition and re-
habilitation, or new construction is
less than the total cost anticipated in

the application; or
(ii) If proposed activities for which .

funding was approved are not begun

within three months or residents do
not begin to occupy the facility within
nine months after grant execution.

(2) HUD may deobligate the amounts

for annual leasing costs, operating
costs or supportive services in any
_year: .
(i) If the actual leasing costs, oper-
ating costs or supportive services for
that year are less than the total cost
anticipated in the application; or

(ii) If the proposed supportive hous-
ing operations are not begun ‘within
three manths after the units are avail-
able for occupancy.

(3) The grant agreement may Set
forth in detail other circumstances
under which funds may be deobligated,
and other sanctions may be imposed.

(4} HUD may:

(i} Readvertise the availability of
funds that have been deobligated under
this section in a notice of fund avail-
ability under §583.200, or

{ii) Award deobligated [unds 1o appli-
cations previpusly submitted in re-
sponse 10 the most recently published
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notice of fund availability, and in ac-
cordance with subpart C of this part

PART 585—YOUTHBUILD PROGRAM

Subport A—Generdl

Authority.

Program purpose.
Program compunents.
Definttions.

Subpart B [Reserved]
Subpatt C—Youthbulld Planning Grants

585.201
585.207
S5R5.203
585.204
085,205

Subpart D—~Youthbuiid tmplementation
Grants

Purpose.

Award limits.

Grant term.

Locational considerations.
Eltglhie activities.

585,301

585.302

585.303

585.304

585.305

5B5.306

585.307
standards.

585.308 Relocation assistance and real prop-
erty acquisition.

385.308 Project-related restrictians applica-
ble to Youthbuild residential rental
housing.

585.010 Project-related restrictions applica-
ble to Youthbuild transitional housing
for the homeless.

585.311 Project-related restrictions applica-
hle to Youthbulld horneawnership hous-
tng.

585.312 Wages, labor standards,
discrimination.

585.313 Labor standards.

Purpose.

Award lirnits.

Grant term.

L.ocational cansiderations.
Eligible activities.
Designatian of costs.

Environmental procedures and

and non-

Subpar! E—Administration:

Recordkeeping by recipients.
Grant agreerment.

Reporting requirements.

Program changes.

Obligation and deobligation of funds.
Faith-based activities.

585.401
585.402
5B5.403
585.404
585405
5B85.406

Subport ~—Applicability of Other Federa!
Requirements

585.501 Application of OMB Circulars.
585.502 Certffications.

585.503 Confllct of interest.

585.50¢ Use of debarred, suspended, or ineli-

gible contracrors.
AurHoriTy 42 U.S.C. 3535(d) and 8011,

§585.5

SOURCE. G0 FR 4737, Feb 21, 1495, unless

otherwise noted.

Subpart A—General

§585.1 Authority.

(a) General The Youthbuild program
is authorized under subtitle D of title
IV of the National Affordable Housing
Act (42 U.S.C. 8011), as added by section
164 of the Housing and Community De-
velopment Act of 1952 (Pub. L. 102-550).

(b) Authorfry restriction. No provision
of the Youthbuild program may be con-
strued to authorize any agency, officer,
or employee of the United States to ex-
ercise any direction, supervision, or
contral over the curriculum, program
af instruction, adrninistration, or per-
sonnel of any educational institution,
school, or school system, or over the
selection of library resources, text-
books, or other printed or published in-
structional materials used by any edu-
cational institution or school system
participating in a Youthbuild program.

§585.2 Program purpose.

The purposes of the Youthbuild pro-
gram are set out in section 451 of the
National Affordable Housing Act (42
U.5.C. 12899) ("NAHA").

[6) FR 52187, Oct. 4, 1996]

§585.3 Program components.

A Youthbuild implementation pro-
gram uses comprehensive and multi-
disciplinary approaches designed to
prepare young adults who have dropped
out of high schoo! for educational and
ermployment opportunities by employ-
ing them as construction trainees on
work sites for housing designated for
homeless persons and low- and wvery
low-incomme families. A Youthbuild
‘planning grant is designed to give re-
cipients sufficient time and financial
resources to develop a comprehensive
Youthbuild program that can be effec-
tively implemented. Youthbuild pro-
grams must contain the three compo-
nents described in paragraphs (a), (b)
and (d) of this section. Other activities
described in paragraph (c] of this sec-
tion are optional:

{a) Educational services, including:

(1} Services and activities designed to
meet the basic educational needs of
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CIRCULAR NG. A-122
Revised May 10, 2004

TO THE HEADS OF EXBECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Cost Principles for Non-Profit Organizations

This Circular establishes principles for determining costs of

1. Purpose.
It does

grants, contracts and other agreements with non-profit organizations.
not apply to colleges and universities which are covered by Office of Management

and Budget (OMB) Circular A-21, "Cost Principles for Educational Institutions";
State, local, and federally-recognized Indian tribal governments which are
covered by OMB Circular A-87, "Cost Principles for State, Local, and Indian
Tribal Governments"; or hospitals. The principles are designed to provide that
the Federal Government bear its fair share of costs except where restricted or
prohibited by law. The principles do not attempt to prescribe the extent of
cost sharing or matching on grants, contracts, or other agreements. However,
such cost sharing or matching shall not be accomplished through arbitrary
limitations on individual cost elements by Federal agencies. Provision for
profit or other increment above cost is outside the scope of this Circular.

2.. Supersession. This Circular supersedes cost principles issued by individual

agencies for non-profit organizations.

3. Applicability.

a. These principles shall be used by all Federal agencies in determining
the costs of work performed by non-profit organizations under grants,
cooperative agreements, cost reimbursement contracts, and other contracts in
which costs are used in pricing, administration, or settlement. 211 of these
instruments are hereafter referred to as awards. The principles do not apply to
awards under which an organization is not required to account te the Federal
Government for actual costs incurred.

b. All cost reimbursement subawards (subgrants, subcontracts, etc.) are

subiject to those Federal cost principles applicable to the particular
Thus, if a subaward is to a non-profit organization,

.organization concerned.
if a subaward is to a commercial organization, the

this Circular shall apply;
cost principles applicable to commercial concerns shall apply; 1f a subaward is

to a college or university, Circular A-21 shall apply: if a subaward is to a
State, local, or federally-recognized Indian tribal government, Circular A-87

shall apply.




q . NDefinitions.

a. Non-profit organization means any corporation, irust, association,

cooperative, or other organlzation which:

asqucational, service,

5
tific,
est;

(1y is operated primarily for scientif
charitable, or similar purposes in the public inter

(27 i3 not organized primarily for profit; and

) L &

(3} uses its net proceeds to maintain, improve, and/or expand its
operations. For this purpose, the term “non-profit organization” excludes (i}
colleges and universities; (ii) hospitals; (1ii) State, local, and federally-
recognized Indian tribal governments; and (iv) those
non-profit organizations which are excluded from coverage of this Circular in

accordance with paragraph 5.

b. Prior approval means securing the awarding agency's permission in
advance to incur cost for those items that are designated as requiring prior
approval by the Circular. Generally this permission will be in writing. Where
an item of cost requiring prior approval is specified in the budget of an award,
approval of the budget constitutes approval of that cost.

5. Exclusion of some non-profit organizations. Some non-profit organizations,

because of their size and nature of operations, can be considered to be similar
to commercial concerns for purpose of applicability of cost principles. Such
non~profit organizations shall operate under Federal cost principles applicable
to commercial concerns. A listing of these organizations is contained in
Attachment C. Other organizations may be added from time to time.

6. Responsibilities. Agencies responsible for administering programs that
involve awards to non-profit organizations shall implement the provisions of
this Circular. Upon reguest, implementing instruction shall be furnished to
OMB. Agencies shall designate a liaison official to serve as the agency
representative on matters relating to the implementation of this Circular. The
name and title of such representative shall be furnished to OMB within 30 days

cof the date of this Circular.

7. Attachments. The principles and related policy guides are set forth in the
following Attachments:

Attachment A ~ General Principles
Attachment B ~ Selected Items of Cost
Attachment C - Non-Profit Organizations Not Subject To This Circular

8. Reguests for exceptions. OMB may grant exceptions to the requirements of
this Circular when permissible under existing law. However, in the interest of
achieving maximum uniformity, exceptions will be permitted only in highly

unusual circumstances.

9. Effective Date. The provisions of this Circular are effective immediately.
Implementation shall be phased in by incorporating the provisions into new
awards made after the start of the organization's next fiscal year. For

the new principles may be applied 1f an organization and the

existing awards,
or a delay in

cognizant Federal agency agree. Earlier implementation,




implementation of individual provisions, is also permitted by mutual agreement

between an organization and the cognizant Federal agency.

Further information concerning this Circular may be obtained by

10. Inguiries.
OMB, Washington, DC

contacting the Office of Federal Financial Management,
20503, telephone (202) 395-3903.

Attachments

[—




ATTACHMENT A
Circular No. A-1iZ2

GENERAL PRINCIPLES

Tamle of Contents

A Basic Considerations

1. Composition of total costs

2. Factors affecting allowability of costs
3 Reasonable costs

q . Allocable costs

5. Appiicable credits
6. Advance understandings
7. Conditional exemptions

B. Direct Costs

C. Indirect Costs

N. Allocation of Indirect Costs and Determination of Indirect Ccst Rates
1. General

2. Simplirfied allocation method

2. Multiple allocaticn base method
4. Direct allocation method

5. Special indirect cost rates
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Negotiation ond Approval of Indirect Cost
Definitione

Negotiation and approval of rates

Rates

A GE

RN § o |




ATTACHMENT A
Circular No. A-127

GENERAL PRINCIPLES
A Basic Considerations

1. Composition of total costs. The total cost of an award is the sum of
the allowabie direct and allocaple indirect costs less any applicable credits.

2. Factors affecting allowabilaty of costs. To be allowable under an
award, costs must meet the following general criteria:

a. Be reasonable for the performance of the award anc be allocaple
thereto under these principles.

b. Conform te any limitations or exclusions set forth in these
principles or in the award as to types or amount of cost items.

c. Be consistent with policies and procedures that apply uniformly
to hoth federally~financed and olher activities of the organization.

d. Be accorded consistent treatment.

2. Be determined in accordance with generally accepted accounting

principles (GAAP)

f. Not be included as a cost or used to meet cost sharing or

matching requirements of any other federally-financed program in either the
current or a prior period.

g. Be adeqguately documented.

3. Reasonable costs. & cost is reasonable 1f, in it
1t does not exceed that which would be incurred by a pruden
circumstances prevailing at the time the decision was made
The gquestion of the reasonableness of specific cests must be
particular care in connection with organizations or separate divisions tnereof
which receive the preponderance of their support from awards made by Federal
agencies. In determining the reasonableness of a given cost, consideration
shall be given to:

s nature or amount,
t person under the
to incur the costs.
scrutinized with

a. Whether the cost is of a type generally recognized as ordinary
and necessary for the operation of the organization or the performance of the

award.




Ib.  The restraints or reguirements imposed by such factors as
generally accepted sound business practices, arms length bargaining, Federal and
State laws and regulations, and terms and conditions ol the award.

Whether the individuals concerned acted with prudence 1in the
considering their responsibilities to the organization, its
the public at large, and the Federal

C .
circumstances,
menbers, employees, and clients,
Government .

d. Significant deviations from the established practices of the

organization which may unjustifiably increase the award costs.

4. Allocabkle costs.

B cost is allocable to a particular cost objective, such as a
grant, contract, project, service, or other activity, in accordance with the
relative benefits received. A cost is allocable to a Federal award if it is
treated consistently with other costs incurred for the same purpose in like

da.

circumstances and if it:

(1) Is incurred specifically for the award.

(2} Benefits both the award and other work and can be
distributed in reasonable proportion to the benefits received, or

(3) Is necessary to the overall operation of the organization,
although a direct relationship to any particular cost objective cannot be shown.

b. Any cost allocable to a particular award or other cost objective

under these principles may not be shifted to other Federal awards to overcome

funding deficiencies, or to avoid restrictions imposed by law or by the terms of

the award.

5. Applicable credits.

a. The term applicable credits refers to those receipts, or

reduction of expenditures which operate to offset or reduce expense items that
are allocable to awards as direct or indirect costs. Typical examples of such
transactions are: purchase discounts, rebates or allowances, recoveries or
indemnities on losses, insurance refunds, and adjustments of overpayments or

" To the extent that such credits accruing or received by the
they shall be credited to the Federal

as appropriate.

erronecus charges.
organization relate to allowable cost,
Governmment either as a cost reduction or cash refund,

b. In some instances, the amounts received from the Federal
Government to finance organizational activities or service operations should be
treated as applicable credits. Specifically, the concept of netting such credit
expenditures should be applied by the organization inp
or amounts to be charged to Federal awards for services
facilities or other resources used in providing such
in whole or in part, by Federal funds.

items against related
determining the rates

rendered whenever the
services have beepn financed directly,

c. TFor rules covering program income (i.e., gross income earned

from federally-supported activities) see Sec. .24 of Office of Management and
Budget (OMB) Circular A-110, "Uniform Administrative Requirements for Grants and

Agreements with Institutions of Higher Education, Hcespitals, and Other Non-

Profit Organizations."




€. Advance understandings. Under any given award, the reasonableness ana
allocability of certain items of costs may be difficult to devermine. This .s
particularly true in connection with organizations that recelve a preponderance
of their support from Federal agencies. 1In order to avoid sunsequent
disallowance or dispute based on unreasonableness or nonallocability,
offen desirable to seek a written agreement with the cognizan:t or awarding
agency 1n advance of =zhe incurrence of special or unusual costs. The absence of
an advance agreement on any element of cost will not, in itself, affect the

reasonableness or allocability of that element.

1t 1S

7. Conditional exemptions.

4. OMB authorizes conditional exemption from OME administrative
requirements and cost principles circulars for certain Federal programs with
statutorily-authorized consolidated planning and consolidated administrative
funding, that are identified by a Federal agency and approved by the head of
the Executive department or establishment. A Federal agency shall consult with
OMB during its consideration of whether to grant such an exemption.

b. To promote efficiency in State and local program administration,
when Federal nopn-entitlement programs with common purposes have specific
statutorily-authorized consolidated planning and consolidated administrative
funding and where most of the State agency's resources come from non-Federal
sources, [ederal agencies may exempt these covered State-administered, non-
entitlement grant programs from certain OMB grants management reguirements,
exemptions would be from all but the allocability of costs provisions of OMB
Circulars A-87 (Attachment A&, subsection C.3), "Cost Principles for State,
Local, and Indian Tribal Governments,” A-21 (Section C, subpart 4), "Cost
Principles for Educational Institutions,” and A~122 (Attachment A, subsection
A.4), "Cost Principles for Non-Profit Organizations," and from all of the
administrative reguirements provisions of OMB Circular 2-110, "Uniform
Administrative Requirements for Grants and Agreements with Institutions of
Higher Education, Hospitals, and Other Non~Profit Organizations," and the
agencies' grants management common rule.

The

¢c. When a Federal agency provides this flexibility, as a
prerequisite to a State's exercising this option, a State must adopt its own
written fiscal and administrative requirements for expending and accounting for
all funds, which are consistent with the provisions of OMB Circular A-87, and
extend such policies to all subrecipients. These fiscal and administrative
reguirenments must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions,
costs are reasonable and necessary for operating these programs, and funds are
not be used for general expenses required to carry out other responsibilities of

a State or 1its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identified specifically with a
particular final cost objective, i.e., a particular award, project, service, or
other direct activity of an organization. However, a cost may not be assigned
to an award as a direct cost if any other cost incurred for the same purpose,
like circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned directly thereto. Costs identified specifically with other final cost
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objectives of the organization are direct costs of those cost objectives and are
not tc be assagned to other awards directly or indirectly.

2. Any direct cost of a minor amount may be treated as an indirect cost
for reasons of practicality where the accounting treatment for such cost 1is

consistently applied to all fYinal cost objectives.

3. The cost of certain activities are not allowable as charges to Federel
awards (see, for example, fundraising costs in paragraph 17 of Attachment E;.
However, even though these costs are unallowable for purposes of computing
charges to Federal awards, they nonetheless must be treated as direct costs for
purposes of determining indirect cost rates and be allocated their share of the

organization's indirect costs if they represent activities which (1) include the
salaries of personnel, (2) occupy space, and (3) benefit from the organization's

indirect costs.

4. The costs of activities performed primarily as a service to members,

clients, or the general public when csignificant and necessary to the
organization's mission must be treated as direct costs whether or not allowable
and be allocated an equitable share of indirect costs. Some examples of these
types of activities include:

a. Maintenance of membership rolls, subscriptions, publications,

and related functions.

b. Providing services and information to members, legislative or

administrative bodies, or the public.

c. Promotion, lobbying, and other forms of public relations.

d. Meetings and conferences except those held to conduct the
general administration of the organization.

e. Maintenance, protection, and investment of special funds not

used in operation of the organization.

Administration of group benefits on behalf of members or

f.
annulty or retirement plans,

clients, including life and hospital insurance,
financial aid, etc.

C. Indirect Costs

1. 1Indirect costs are those that have been incurred for common or joint
objectives and cannot be readily identified with a particular final cost
objective. Direct cost of minor amounts may be treated as indirect costs under
the conditions described in subparagraph B.2. After direct costs have been
determined and assigned directly to awards or other work as appropriate,
indirect costs are those remaining to be allocated to benefiting cost
objectives. A cost mey not be allocated to an award as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been

assigned to an award as a direct cost.
Because of the diverse characteristics and accounting practices of

it is not possible to specify the types of cost which
However, typical examples

Z.
non-profit organizations,
may be classified as indirect cost in all situations.
of indirect cost for many non-profit organizations may include depreciation or

e




use allowances on buildings and eguipment, the costs of operating and
maintaining facilities, and general administration and general expenses, such as
the salaries and expenses of executive oificers, prrsonnel administration, and

agccounting.

shall be classified within two broad categories:
is defined as depreciation and
interest on debt

3. indirect costs
acilities" and "Admin:stration." “"Facilities"
egquipment and capital improvement,
associated with certain buildings, equipment and czpital Improvements, and
operations and maintenance expenses. "Administration" is defined as general
administration and general expenses such as the director's office, accounting,
personnel, library expenses and all other types of expenditures not listed
specifically under one of the subcategories of "Facilities™ (including cross
allocations from other pools, where applicable). D5ee indirect cost rate
reporting requirements in subparagraphs D.2.e and D.3.q.

e
v

use allowances on buildings,

D. Allocation of Indirect Costs and Determination of Indirect Cost Rates

1. General.

a. Where a non-profit organization has only one major function, or

where all jts mejor functions benefit from its indirect costs to approximately
the same degree, the allocation of indirect costs and the computation of an
indirect cost rate may be accomplished through simplified allocation procedures,

as described in subparagraph 2.

b. Where an organization has several major functions which benefit
from its indirect costs in varying degrees, allocation of indirect costs may
reguire the accumulation of such costs into separate cost groupings which then
are allocated individually to benefiting functions by means of a base which best
measures the relative degree of benefit. The indirect costs allocated to each
function are then distributed to individual awards and other activities included
+n that function by means of an indirect cost rate(s).

¢. The determination of what constitutes an organization's major
functions will depend on its purpose in being; the types of services it renders
to the public, its clients, and its members; and the amount of effort it devotes
To such activities as fundraising, public information and membership activities.

d. Specific methods for allocating indirect costs and computing
indirect cost rates along with the conditions under which each method should be

used are described in subparagraphs 2 through 5.

e. The base period for the allocation of indirect costs is the
period in which such costs are incurred and accumulated for allocation to work
The base period normally should coincide with the

performed in that period.
in any event, shall be so selected as to avoid

organization's fiscal year but,
ineguities in the allocation of the costs.

2. Simplified allocation method.

a. Where an organization's major functions benefit from its
indirect costs to approximately the same degree, the allocation of indirect
costs may be accomplished by (i) separating the organization's total costs for
the base period as either direct or indirect, and (ii) dividing the total
allowable indirect costs (net of applicable credits) by an equitable

10
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distribution base. The result of this process is an indirect cost rate which 1is

used to distribute indirec! costs to andividual awards. The rate should be

expressed as the percentags which the total amount of zllowable indirect costs
This method should also be used where an

& number of individual

awards to an

bears to the base selected.
organization has only one major function encompassing
projects or activities, anc may be used where the level of Federal

organization 1is relatively small.

Both the direct costs and the indirect costs shall exclude

b.
However, unallowable costs which

capital expenditures and unallowable costs.
represent activities must be included in the direct costs under the conditions
described in subparagraph B.3.

c. The distribution base may be total direct costs (excluding
capital expenditures and other distorting items, such as major subcontracts or
subgrants), direct salaries and wages, or other base which results in an
eguitable distribution. The distribution base shall generally exclude
participant support costs as defined in paragraph 32 of Attachment B.

d. Except where a special rate(s) is reguired in accordance with
subparagraph 5, the indirect cost rate developed under the above principles is
applicable to all awards at the organization. If & special rate(s) is required,

appropriate modifications shall be made in order to develop the special rate(s)

e. For an organization that receives more than $10 million in

Federal funding of direct costs in a fiscal year, a breakout of the indirect
Facilities and Administration as

cost component into two broad categories,
The rate in each case shall be stated

defined in subparagraph C.3, is required.
as the percentage which the amount of the particular indirect cost category

{(i.e., Facilities or administration) is of the distribution base identified with

that category.
3. Multiple allocation base method

Where an organization's indirect costs benefit its
indirect costs shall be accumulated into
Each grouping shall

a. General.
major functions in varying degrees,
Separate cost groupings, as described in subparagraph b.

then be allocated individually to benefitting functions by means of a base which
best measures the relativé benefits. The default allocation bases by cost pool

are described in subparagraph c.

b. Identification of indirect costs. Cost groupings shall be
established so as to permit the allocation of each grouping on the basis of
benefits provided to the major functions. Each grouping shall constitute a pool
of expenses that are of like character in terms of functions they benefit and in
terms of the allocation base which best measures the relative benefits provided

The groupings are classified within the two broad categories:

to each function.
The

"FPacilities” and "Administration,™ as described in subparagraph C.3.
indirect cost pools are defined as follows:

The expenses under this

{1) Depreciation and use allowances.
capital

heading are the portion of the costs of the organization's buildings,
and eguipment which are computed in

improvements to land and buildings,
("Depreciation and use

accordance with paragraph 11 of Attachment B
allowances") .




(2 Interest. 1Interest on debt associated with certfain

puildings, equipment and capital improvements are computed 1n accordance with

paragraph 23 of Attachment B ("Interest").

{3) Operation and maintenance expenses. The expenses under
this heading are those that have been incurred for the administration,
operation, maintenance, preservation, and protection of the organization's
physical plant. They include expenses normally incurred for such items as:
janitorial and utility services, repairs and ordinary or normal alterations of
buildings, furniture and equipment; care of grounds; maintenance and operation
of buildings and other plant facilities: security; earthquake and disaster
preparedness; environmental safety; hazardous waste dispesal; property,
liability and other insurance relating to property; space and capital leasing;
facility planning and management; and, central receiving. The operation and
maintenance expenses category shall also include its allocable share of fringe
beneflt costs, depreciation and use allowances, and interest costs. .

{4) General administration and general expenses. The expenses
under this heading are those that have been incurred for the overall general
executlive and administrative offices of the organization and other expenses of a
general nature which do not relate solely to any major function of the
organization. This category shall also include its allocable share of fringe
benefit costs, operation and maintenance expense, depreciation and use
allowances, and interest costs. Examples of this category include central
offices, such as the director's office, the office of finance, business
services, budget and planning, personnel, safety and risk management, general
counsel, management information systems, and library costs.

In developing this cost pool, special care should be exercised to ensure that
costs incurred for the same purpose in like circumstances are treated
consistently as either direct or indirect costs. For example, salaries of

technical staff, project supplies, project publication, telephone toll charges,
and specialized services costs shall be treated as

computer costs, travel costs,
The salaries and

direct costs wherever identifiable to & particular program.
wages of administrative and pooled clerical staff should normally be treated as
indirect costs. Direct charging of these costs may be appropriate where a major
project or activity explicitly requires and budgets for administrative or
clerical services and other individuals involved can be identified with the
program or activity. Items such as office supplies, postage, local telephone
costs, periodicals and memberships should normally be treated as indirect costs.

¢. BAllocation bases. BActual conditions shall be taken into account
in selecting the base to be used in allocating the expenses in each grouping to

henefitting functions. The essential consideration in selecting a method or a

base is that it is the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; a traceable cause and effect
relationship; or logic and reason, where neither the cause nor the effect of the
relationship is determinable. When an allocation can be made by assignment of a
cost grouping directly to the function benefited, the allocation shall be made
in that manner. When the expenses in a cost groupilng are more general in nature,
the allocation shall be made through the use of a selected base which produces
results that are eguitable to both the Federal Government and the organization.
The distribution shall be made in accordance with the bases described herein
unless it can be demonstrated that the use of a different base would result in a
more eguitable allocaticn of the costs, or that a more readily available base
would not increase the costs charged to sponsored awards. The results of

@
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speciral cost studies (such as an engineering utility studyl shall! not be used to
determine and allocate the indirect costs to .sponsored awards

{1) Depreciation and use allowances. Depreciation and use
- allowances expenses shall be allocated in the following manner:

Depreciation or use allowances on buiidings used

{a)
and on capital 1mprovements and

exclusively in the conduct of a single function,
equipment used in such buildings, shall be assigned tc that function.

(b) Depreciation or use allowances on buildings used for

more than one function, and on capital improvements and equipment used in such
buildings, shall be allocated to the individual functions performed in each
building on the basis of usable square feet of space, excluding common areas,

such as hallways, stairwells, and restrooms.

{c) Depreciation or use allowances on buildings, capital
improvements and eguipment related space (e.g., individual rocms, and
laboratories) used jointly by more than one function (as determined by the users
of the space) shall be treated as follows. The cost of each jointly used unit
of space shall be allocated to the benefitting functions on the basis of:

(i) the emplovees and other users on a full-time

equivalent (FTE) basis or salaries and wages of those individual functions
benefitting from the use of that space; or

(ii) organization-wide employee FTEs or salaries
and wages applicable to the benefitting functions of the organization.
{d) Depreciation or use allowances on certain capital

such as paved parking areas, fences, sidewalks, and the

improvements to land,
shall be zallocated to user

like, not included in the cost of buildings,
categories on a FTE basis and distributed to major functions in proportion to

the salaries and wages of all employees applicable to the functions.

Interest costs shall be allocated in the same

(2} Interest.
equipment and

manner as the depreciation or use allowances on the buildings,
capital equipments to which the interest relates.

(3) Operation and maintenance expenses. Operation and

maintenance expenses shall be allocated in the same manner as the depreciation

and use allowances.

(4) General administration and general expenses. General

administration and general expenses shall be allocated to bhenefitting functions
based on modified total direct costs (MTDC), as described in subparagxaph D.3.f.
The expenses included in this category could be grouped first according to major
functions of the organization to which they render services or provide benefits.
The aggregate expenses of each group shall then be allocated to benefitting

functions based on MTDC.

d. Order of distribution.

(1) Indirect cost categories consisting of depreciation and
and general administration

use allowances, interest, operation and maintenance,

13




and general expenses shall (e allocated 1n that order to the remaining 1ndirect
cost categories as well as to the major functlons of the organization. Other
cost categories could be al.ocated in the order determined to be most
appropriate by the organiza:ion. When cross allocation of costs is made as
provided in subparagraph (27, this order of allocation does not apply.

an indirect cost category will be considered

(2) Normally,
shall not

closed once it has been allucated to other cost objectives, and costs
be subsequently allocated to it. However, a cross allocation of costs between
two Or more indirect costs categories could be used if such allocation will

result in a more eguitable allocation of costs. If a cross allocation is used,
an appropriate modification to the composition of the indirect cost categories

1s reguired,

e. Application of indirect cost rate or rates. Except where a
special indirect cost rate(s) i1s required in accordance with subparagraph D.5,
the separate groupings of indirect costs allocated to each major function shall
be aggregated and treated as a common pool for that function. The costs in the
common pool shall then be distributed to individual awards included 1in that
function by use of a single indirect cost rate.

f. Distribution basis. Indirect costs shall be distributed to
applicable sponsored awards and other benefitting activities within each major
function on the basis of MTDC. MTDC consists of all salaries and wages, fringe
bhenefits, materials and supplies, services, travel, and subgrants and
subcontracts up to the first $25,000 of each subgrant or subcontract (regardless
of the period covered by the subgrant or subcontract). Equipment, capital
expenditures, charges for patient care, rental costs and the portion in excess
of 525,000 shall be excluded from MTDC. Participant support costs shall
generally be excluded from MTDC. Other items may only be excluded when the
Federal cost cognizant agency determines that an exclusion is necessary to avoid
a serious inequity in the distribution of indirect costs.

Individual Rate Components. An indirect cost rate shall be

g.
The rate in each

determined for each separate indirect cost pool developed.
case shall be stated as the percentage which the amount of the particular
indirect cost pool is of the distribution base identified with that pool. Each
indirect cost rate negotiation or determination agreement shall include
development of the rate for each indirect cost pool as well as the cverall
indirect cost rate. The indirect cost pools shall be claessified within two
broad categories: "Facilities™ and "Administration," as described in

subparagraph C.3.
4. Direct allocation method.

Some non-profit organizations treat all costs as direct costs
except general administration and general expenses. These organizations
generally separate their costs into three basic categories: {i) General
administration and general expenses, (ii) fundraising, and (1ii) other direct
functions {(including projects performed under Federal awards). Joint costs,
such as depreciation, rental costs, operation and maintenance of facilities,
telephone expenses, and the i1ike are prorated individually as direct costs to
cach category and to each award or other activity using a base most appropriate
to the particular cost being prorated.

a.

b. This method is acceptable, provided each joint cost is prorated
using a base which accurately measures the benefits provided to each award or
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other activity. The bases must be established in accordance with reasonalble
criverie, and be supported by current data. This method is compatible with the
Standards of Accounting and Financial Reporting for Voluntary Health and Welfare
Organizations ic<sued jointly by the National Health Council, Inc., the National

ssembly of Voluntary Health and Social Welfare Organizations, and the United
Way of America.
c. Under this method, indirect costs consist exclusively ol general

administration and general expenses. In all other respects, the organization's
indirect cost rates shall be computed in the same manner as that described in

subparagraph 2.

5. Special indirect cost rates. In some instances, a single indirect
cost rate for all activities of an organization or for each major function of
the organization may not be appropriate, since it would not take into account
those different factors which may substantially affect the indirect costs
applicable to a particular segment of work. For this purpose, a particular
segment of work may be that performed under a single award or it may consist of

work under a group of awards performed in a common environment. These factors
may include the physical location of the work, the level of administrative
support required, the nature of the facilities or other resources employed,
scientific disciplines or technical skills involved, the organizational

arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears to generate a significantly

the

different level of indirect costs, provisions should be made for a separate

The separate indirect cost pool

indirect cost pool applicable to such work.
and the

should be developed during the course of the regular allocation process,
separate indirect cost rate resulting therefrom should be used, provided it is
determined that (i) the rate differs significantly from that which would have

been obtained under subparagraphs 2, 3, and 4, and (ii) the volume of work to
which the rate would apply is material.

E. Negotiation and Approval of Indirect Cost Rates

1. Definitions. 25 used in this section, the following terms have the

meanings set
forth below:

a. Cognizant agency means the Federal agency responsible for
negotiating and approving indirect cost rates for a non-profit organization on

behalf of all Federal agencies.

b. Predetermined rate means an indirect cost rate, applicakle to a
The

specified current or future period, usually the organization's fiscal year.
rate is based on an estimate of the costs to be incurred during the period. A

predetermined rate is not subject to adjustment.

Fixed rate means an indirect cost rate which has the same

as a predetermined rate, except that the difference between the
and the actual costs of the period covered by the rate 1is

as an adjustment to the rate computation of a subsequent period.

c.
characteristics
estimated costs
carried forward

Final rate means an indirect cost rate applicable to a specified
A final rate is

d.
past period which is based on the actual costs of the period.

not subject to adjustment.




rate means a temporary indirect cost
rate applicable to a specified period which 1s used for furding, interim
reimbursement, and reporting indirect casts on awards pend:ng the establishment

of a final rate for the period.

o Provisional rate or billing

f. Indirect cost proposal means the documentation prepared by an
tts claim for the reimbursement of indirect costs.

[

organizaltion Lo supnstantiate
This proposal prov:.des the bas:is for the review and negotiation leading to the

establishment of an organization's indirect cost rate.

g. Cost objective means a function, organizatiocnal subdivision,
contract, grant, or other work unit for which cost date are desired and for
which provision is made to accumulate and measure the cost of processes
projects, jobs and capitalized projects.

2. Negotiation and approval of rates.

a. Unless different arrangements are agreed to by the agencies
concerned, the Federal agency with the largest dollar value of awards with an
organization will be designated as the cognizant agency for the negotiation and
approval of the indirect cost rates and, where necessary, other rates such as
fringe benefit and computer charge-out rates. Once an agency 1is assigned
cognizance for a particular non-profit organization, the assignment will not be
changed unless there is a major long-term shift in the dollar volume of the
Federal awards to the organization. All concerned Federal agencies shall be
glven the opportunity to participate in the negotiation process but, after a
rate has been agreed upon, it will be accepted by all Federal agencies. When a
Federal agency has reason to believe that special operating factors affecting

its awards necessitate special indirect cost rates in accordance with

subparagraph D.5, it will, prior to the time the rates are negotiated, notify

the cognizant agency.

b. A non-profit organization which has not previously established
an indirect cost rate with a Federal agency shall submit its initial indirect
cost proposal immediately after the organization is advised that an award will
be made and, in no event, later than three months after the effective date of

the award.

c. Organizations that have previously established indirect cost
rates must submit a new indirect cost proposal to the cognizant agency within
s3ix months after the close of each fiscal year.

d. A predetermined rate may be negotiated for use on awards where
there is reasonable assurance, based on past experience and reliable projection
of the organization's costs, that the rate is not likely to exceed a rate based

on the organization's actual costs.

¢. FPixed rates may be negotiated where predetermined rates are not

considered appropriate. A fixed rate, however, shall not be negotiated if (1)

all or a substantial portion of the organization's awards are expected to expire

pefore the carry-~forward adjustment can be made; ({(il) the mix of Federal and

non-Federal work at the organization is too erratic to permit an equitable
carry-forward adjustment; or (iii) the organization's operations fluctuate

significantly from year to year.

e neither

f. Provisional and final rates shall be negotiated wher
predetermined nor fixed rates are appropriate.
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agreemant between the cognizant agency and the non-prolit
cognizant agency shall distribote

The results of each negotiation shall bLe formalized in & written
organization. The
to all concerned

q.

copies of 'the agreement

Federai agencies.

between the
be resclved

agencies 1in

h. If & dispute arises in a negotiation ol an indirect cost rate
cognizant agency and the non-profit organization, the dispute shall
in accordance with the appeals procedures of the cognizant agency.

i, 7o the extent that problems are encountered among the Federal
connection with the negotiation and approval process, OMB will lend

assistance as required to resolve such problems in & timely manner.
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18

i
1
N @



[SalE SR
= O

[@al
[N

Training costs
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ATTACHMENT B
Cirrcular No. A-122

SELECTED (TEMS OF COST

Paragraphs 1 through 53 provide pr.nciples to be applied in esstablishing tne
allowahility of certain ltems of cost.
treated as direct or indirect. Failure tc mention a particular item of cost
not intended to imply that it is unallowable; rather, determination as to
allowability in each case should be based on the treatment or principles

provided for similar or related items of cost.

.
These principles apply whether a cost 13

18

1. Adverticing and public relations costs.

The term advertlising cosSts means the costs of adveriising media and
2dvertising media include magazines,
exhibits, electronic or computer

a.
corollary adninistrative costs.
newspapers, radio and television, direct mail,
transmittals, and the like.

a
Se

. The term public relations includes community relations and means tho
activities dedicated to maintaining the image of the non-profit organization or
maintaining or promoting understanding and favorable relations with the
communlty or public at large or any segment of the publ:ic.

c. The only allowable advertising costs are those vhich are sclely for:

{1) The recruitment of personnel required ifor the performance by the

non-profit organization of obligations arising under a Federal award (See also
Attachment B, paragraph 41, Recruiting ccsts, and paragraph 42, Relocation
costs};

a

{2) The procurement of goods and services ifor the performance of

Federal award;

(2} The dispcsal of scrap or surpifus materials scguired in trie
performance of a Federal award except when non-profit orjanizations are
reimbursed for disposal costs at a predetermined amount; or

(4} Other specific purposes necessary to meet the redquirements of

the Federal award.
ci. The only allowable public relations costs are:
(1) Costs specifically required by the Federal award;

(2} Costs of communicating with the public and press pertaining to
from performance of Fede

1

specific activities or accomplishments which result
awards [these costs are considered necessary as part of the outreach effort

the Federal award); or

(3) Costs of conducting general liaison with news meclia and
government public relations officers, to the extent that such activities are
limited to communication and liaison necessary keep the public informed on
matters of public concern, such as notices of Federal contract/grant awards,

financial matters, etc.




e. Costs identified 1In subparagraphs ¢ and d if incurred for more than
one Federal award or for both sponsored work and cther work of the non-profit
are allowable to the extent that the principles in Bttachment A,

arganization,
(“Indirect Costs”) are observed.

paragraphs B, (“Direct Costg”) and C.

. Unallowable advertising and public relations costs include the
fellowing:

(1} All advertising and public relations costs other than as
specified in subparagraphs ¢, d, and e;

{2) Costs of meetings, conventions, convocations, or other events

related to other activities of the non-profit organization, including:
(a) Costs of displays, demonstrations, and exhibits;

(b} Costs of meeting rooms, hospitality suites, and other

special facilities used in conjunction with shows and other special events; and

{c) Salaries and wages of employees engaged in setting up and
displaying exhibits, making demonstrations, and providing briefings;
(3) Costs of promotional items and memorabilia, including models,
gifts, and souvenirs;
{4) Costs of advertising and public relations designed solely to

promote the non-~profit organization.

2. Advisory Councils

Costs incurred by advisory councils or committees are allowable as a direct cost
where authorized by the Federal awarding agency or as an indirect cost where
allocable to Federal awards.

3. Alcoholic beverages. Costs of alcoholic beverages are unallowable.

4. Audit costs and related services

a The costs of audits required by , and performed in accordance with, the

Single Budit Act, as implemented by Circular 2-133, "pudits of States, Local
Governments, and Non-Profit Organizations” are allowable.
7505 (b) and section 230 (“Audit Costs”) of Circular A-133.

Also see 31 USC

b. Other audit costs are allowable if included in an indirect cost rate

proposal, or if specifically approved by the awarding agency as a direct cost to

an award,
agreed-upon procedures engagements to monitor subrecipients who
section 200(d) are allowable, subject to the

{b)(2).

c. The cost of
are erxempted from A-133 under

conditions listed in A-133, section 230




Bad dehts. Bad debts, including loszezs {whether actuai or est _mated)

5. est
claims, relatad coliection costs

arising from uncollectable accounts and other
and reiated legal costs, are unallowable.

6. Bonding costs.

a. Bonding costs arise when the Federal Government requires assurance
against financial loss to :tself or others by reason of the act or default of
the non-profit organization. They arise also in instances where tne non-profit
organlzation requires similar assurance. Included are such bonds as bid,
performance, payment, advance payment, infringement, and fidelity bonds.

b. Costs of bonding required pursuant to the terms of the award are

allowable.

c. Costs of bonding required by the non-profit organization in the
general conduct of its operations are allowable to the extent that such bonding
15 in accordance with sound business practice and the rates and premiums are

reasonable under the clircumstances.

Costs incurred for telephone services, local and long

7. Communication costs.
postage, messenger, electronic or computer

distance telephone calls, telegrams,
transmittal services and the like are allowable.

8. Compensation for personal services,

a. Definition. Compensation for persconal services includes all
compensation paid currently or accrued by the organization for services of
employees rendered during the period of the award (except as otherwise provided
1n subparagraph h). It includes, but is not limited to, salaries, wages,
director’'s and executive committee member's fees, incentive awards, fringe
pension plan costs, allowances for off-site pay, incentive pay,

penefits,
and cost of living differentials.

location allowances, hardship pay,

b. Allowability. Except as otherwise specifically provided in this

paragraph, the costs of such compensation are allowable to the extent that:

e

(1) Total compensation to individual employees 1is reasonaple for th
services rendered and conforms to the established policy of the organization
consistently applied to both Federal and non-¥Federal activities; and

{2) Charges to awards whether treated as direct or indirect costs
are determined and supported as required in this paragraph.

c. Reasonableness.

{1} When the organization is predominantly engaged in activities
other than those sponsored by the Federal Government, compensation for employees
on federally-sponsored work will be considered reasonable to the axtent that

is consistent with that paid for similar work in the organization's othex

it

activities.

{2) When the organization 1is predominantly engaged 1in federally-
sponsored activities and in cases where the kind of employees required for the
Federal activities are not found in the organization's other activities,
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compensation for employees on federelly-sponsored work will be considered
reasonable to the extent that it is comparable to that paid for similar work in
the labor markets in which the organizat:on competes for the kind of employees
involved.

d. Special considerations in determining allowability. Certain
conditions require special consideration and possible limitations in determining
costs under Federal awards where amounts or types of compensation appear
unreasonable. Among such conditions are the following:

(1) Compensation to members of non-profit organizations, trustees,

directors, associates, officers, or the immediate families thereof.
Determination should be made that such compensation is reasonable for the actual
personal services rendered rather than a distribution of earnings in excess of

costs.

(2) Any change in an organization's compensation policy resulting in
a2 substantial increase in the organization's level of compensation, particularly
when it was concurrent with an increase in the ratio of Federal awards to other
activities of the organization or any change in the treatment of allowability of

specific types of compensation due to changes in Federal policy.

e. Unallowable costs. Costs which are unallowable under other paragraphs
of this Attachment shall not be allowable under this paragraph solely on the
basis that they constitute personal compensation.

f. Overtime, extra-pay shift, and multi-shift premiums. Premiums for
overtime, extra-pay shifts, and multi-shift work are allowable only with the

prior approval of the awarding agency except:

(1) When necessary to cope with emergencies, such as those resulting
from accidents, natural disasters, breakdowns of equipment, or occasional
operational bottlenecks of a sporadic nature.

{2) When employees are performing indirect functions, such as
administration, maintenance, or accounting.

(3) In the performance of tests, laboratory procedures, or other
similar operations which are continuous in nature and cannot reasonably be

interrupted or otherwise completed.

(4) When lower overall cost to the Federal Government will result.

g. Fringe benefits.

{1) Fringe benefits in the form of regular compensation paid to
employees during periods of authorized absences from the job, such as vacation
leave, siclk leave, military leave, and the like, are allowable, provided such
cocsts are absorbed by all orgamization activities in proportion to the relative

amount of time or effort actually devoted to each.

(2) Fringe benefits in the form of employer contributions or
expenses for sociel security, employee insurance, workmen's compensation
insurance, pension plan costs {see subparagraph h), and the like, are allowable,
provided such benefits are granted in

Such benefits whether
particular awards and other

accordance with estahlished written
treated as indirect costs or as
activities in

organization policies.
direct costs, shall be distributed to
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the individuals ox
s

a manner consisrtent with the pattern of benefits accruing to
nle t uch awards and

group ¢f employe2es whose salaries and wages are chargean
Other activities.

e}

Provisions for a reserve under & self-insurance program

(3) (a)
' compensation are allowable to the

for unemployment compensation or workers
extent that the provisions represent regasonable estima~2s of the liabilities for

such compensation, and the types of coverage, extent ol coverage, and rates and
premiums would have been allowable had insurance been purchased to cover the
risks. However, provisions for self-insured liabilities which do not become
payable for more than one year after the provision is made shall not exceed the

present value of the liability.

(b) Where an organization follows a consistent policy of
expensing actual payments to, or on behalf of, employees or former employees for
unemployment compensation or workers' compensation, such payments are allowable
in the year of payment with the prior approval of the awarding agency, provided
they are allocated to all activities of the organization.

(4} Costs of insurance on the lives of trustees, officers, or other

employees holding positions of similar responsibility are allowable only to the
extent that the insurance represents additional compensation. The costs of such
insurance when the organization is named as beneficilary are unallowable.

h. Organization-furnished automobiles. That portion of the cost of
organization-~furnished automobiles that relates to personal use by employees
{including transportation to and from work) is unallowable as fringe benefit or
indirect costs regardless of whether the cost is reporied as taxable income to
the emplovees. These costs are allowable as direct costs to sponsored award
when necessary for the performance of the sponsored award and approved by

awarding agencies.

1. Pension plan costs.

(1) Costs of the organization's pension plan which are incurred in
accordance with the established policies of the organi:zation are allowable,

provided:

{a) Such policies meet the test of reasonableness;
{b) The methods of cost allocation are not discriminatory;

(c) The cost assigned to each fiscal year is determined in
accordance with generally accepted accounting principles (GAAP), as prescribed
in Accounting Principles Beoard Opinion No. B8 issued by the American Institute of
Certified Public Accountants: and

(d) The costs assigned to a given fiscal year are funded for
all plan participants within six months after the end of that year. However,
increases to normal and past service pension costs caused by a delay in funding
the actuarial liability beyond 30 days after each quarter of the year to which
such costs are assignable are unallowable.

(2) Pension plan termination insurance premiums pald pursuant to the
Employee Retirement Income Security Act (ERISA) of 1874 (Pub. L. 93-406) are
allowable. Late payment charges on such premiums are unallowable.
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(3) Excise taxes on accumulated funding deficiencies and ather
penalties inposed under ERISE are unallowable.

7. Incentive compensation. Incentive compensation to employees based on
cost reduction, or efficient performance, suggestion awards, safety awards,
etc., are allowable to the extent that the overall compensation is determined Ut
be reasonable and such costs are paid or accrued pursuant to an agreement
entered into in gqood faith between the organization and the employees before the
services were rendered, or pursuant to an established plan followed by the
organization so consistently as to imply, in effect, an agreement to make such

payment .

k. Severance pay.
{1) Severance pay,
a payment in addition to regular salaries and wages,

d
whose employment is being terminated. Costs of severance pay are allowable only

to the extent that in each case, it is reguired by
{a) law,
(b} employer-—-employee agreement,
(c) established policy that constitutes,
agreement on the organization's part, or
{d) circumstances of the particular employment.

also commonly referred to as dismissal wages, 1is
by organizations to workers

in effect, an implied

(2) Costs of severance payments are divided into two categories as

follows:
{a) Actual normal turnover severance payments shall be

allocated to all activities; or, where the organization provides for a reserve
for normal severances, such method will be acceptable if the charge to current
operations is reasonable in light of payments actually made for normal
severances over a representative past period, and if amounts charged are
allocated to all activities of the organization.

{b) Abnormal or mass severance pay 1s of such a conjectural
nature that measurement of costs by means of an accrual will not achieve equity
to both parties. Thus, accruals for this purpose are not allowable. However, the
Federal Government recognizes its obligation to participate, to the extent of
its fair share, in any specific payment. Thus, allowability will be considered
on a case-by-case basis in the event or occurrence.

(c) Costs incurred in certain severance pay packages (commonly
known as "a golden parachute" payment) which are in an amount in excess of the
normal severance pay paid by the organization to an employee upon termination of

employment and are paid to the employee contingent upon a change 1n management
the organization's assets are unallowable.

control over, or ownership of,

{(d} Severance payments to foreign nationals employed by the
organization outside the United States, to the extent that the amount exceeds
the customary or prevailing practices for the organization in the United States
are unallowable, unless they are necessary for the performance of Federal
programs and approved by awarding agencies.

(e} Severance payments to foreign nationals employed by the
the United States due to the termination of the foreign
of the closing of, or curtailment of activities by, the
unless they are necessary for

organization outside
national as a result
organization in that country, are unallowable,
performance of Federal programs and approved by awarding agencies.

the




Trarning costs. See paragraph 49.
m. Support of salaries and wages.

(1) Charges to awards for salariss and wages, whether treated as
will be based on documented payrolls approved by

dire - costs or indirect costs,
distribution of salaries and

a re vonsible official(s) of the organization. The
wage.. to awards must be supported by personnel activity reports,  as prescribed

in sibparagraph (2), except when a substitute System has been approved in
writ.ng by the cognizant agency. (See subparagraph E.2 of Attachment A.)

{2) Reports reflecting the distribution of activity of each employee
must be maintained for all staff members {(professionals and nonprofessionals)
whose compensation is charged, in whole or in part, directly to awards. 1In
addition, in order to support the allocation of indirect costs, such reports
must also be maintained for other employees whose work involves two or more
functions or activities if a distribution of their compensation between such
functions or activities is needed in the determination of the organization's
indizect cost rate(s} (e.g., an employee engaged part-time in indirect cost
activities and part-time in a direct function). Reports maintained by non-
profit organizations to satisfy these requirements must meet the following

standards:

The reports must reflect an after-the-fact determination

{a)
(L.e., estimates

of the actual activity of each employee. Budget estimates
determined before the services are performed; do not qualify as support for

charges to awards.

(b) Each report must account for the total activity for which
employees are compensated and which is required in fulfillment of their
obligations to the crganization.

{c} The reports must be signed by the individual employee, or
by a responsible supervisory official having first hand knowledge of the
activities performed by the employee, that the distribution of activity
represents a reasonable estimate of the actual work performed by the emplovee
during the periods covered by the reports.

(d) The reports must be prepared at least monthly and must

coincide with one or more pay periods.

(3) Charges for the salaries and wages of nonprofessional employess,
in addition to the supporting documentation described in subparagraphs (1) and
(2), must also be supported by records indicating the total number of hours
worked each day maintained in conformance with Department of Labor regulations
implementing the Fair Labor Standards Act (FLSA) (29 CFR Part 516). For this

purpose, the term "nonprofessional employee" shall have the same meaning as

"nonexempt employee," under FLSA.

{(4) Salaries and wages of employees used 1n meeting cost sharing or
matching requirements on awards must be supported in the same manner as salaries
and wages claimed for reimbursement from awarding agencies.

9. Contingency provisions. Contributions to a contingency reserve or any
zimilar provision made for events the occurrence of which cannot be foretold
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with certainty as to time, intensity, or with an assurance of their happening,
zre unallowable.

{see Attachment B,

The term “contingency reserve” excludes self-insurance reserves
and reserves

(3) and 22.&{2) (d)); pension funds (see paragraph £.1i}:

paragraphs 8.g.
{or normal severance pay (see paragraph 8.k )

i0. Defense and prosecution of criminal and civil proceedings, claims, appeals
and patent infringement.

a. Definitions.

(1) Conviction, as used herein, means a judgment or a conviction of
a criminal offense by any court of competent jurisdiction, whether entered upon
as a verdict or a plea, including a conviction due to a plea of nolc contendere.

(2) Costs include, but are not limited to, administrative and
whether performed by in-house or

consultants, or
officers

clerical expenses; the cost of legal services,
private counsel; and the costs of the services of accountants,
others retained by the organization to assist it; costs of employees,

and trustees, and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding that bears a direct

relationship to the proceedings.

(3) Fraud, as used herein, means (i) acts of fraud corruption or

attempts to defraud the Federal Government or to corrupt its agents, (ii) acts
that constitute a cause for debarment or suspension (as specified in agency
regulations), and (iii) acts which violate the False Claims Act, 31 U.S.C.,
sections 3729-3731, or the Anti-Kickback Act, 41 U.S.C., sections 51 and 54.

(4) Pénalty does not include restitution, reimbursement, or
compensatory damages.

(5) Proceeding includes an investigation.

b. (1) Except as otherwise described herein, costs incurred in

connection with any criminal, civil or administrative proceeding (including
filing of a false certification) commenced by the Federal. Government, or &
State, local or foreign government, are not allowable if the proceeding: (1)
" relates to a violation of, or failure to comply with, a Federal, State, local or

foreign statute or regulation by the orgamization {including its agents and
(2) results in any of the following dispositions:

<

employees), and

(a) In a criminal proceeding, a conviction.

In a civil or administrative proceeding invoiving an

(b)
a determination of organizational

allegation of fraud or similar misconduct,
liability.

{c) In the cease of any civil or administrative proceeding, the
imposition of a monetary penalty.

Federal official to

(d) A final decision by an appropriate
or to terminate

debar or suspend the organization, to rescind or void an award,

N H"t;wnﬂ
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an award for default by reason ol a violatior or fallure to comply with a law or

regulation.

(e} A disposit:on by consent or compromise, if the action
could have resulted in any of the dispositions described in (aj, ip), (c) or

(d) .

{2} If more than one proceeding involves the same alleged
misconduct, the costs of all sucl. proceedings shall be unallowable if any one of
them results in one of the dispositions shown in subparagraph b. (1).

c. 1{ a proceeding referred to in subparagraph b is commenced by the
Federal Government and is resolved by consent or compromise pursuant to an
agreement entered into by the organization and the Federal Government, then the
costs incurred by the organization in connection with such proceedings that are
otherwise not allowable under subparagraph b may be allowed to the extent
specifically provided in such agreement.

d. If a proceeding referred to in subparagraph b 1s commenced by & 3tate,
local or foreign government, the authorized Federal official may allow the costs
incurred by the organization for such proceedings, if such authorized official
determines that the costs were incurred as a result of (1} a specific term or
condition of a federally-sponsored award, or (2) specific written direction of
an authorized official of the sponsoring agency.

e, Costs incurred in connsction with proceedings described in
subparagraph b, but which are not made unallowable by that subparagraph, may bhe
allowed by the Federal Government, but only to the extent that:

(1) The costs are reasonable in relation to the activities required
to deal with the proceeding and the underlying cause of action;

[2) Payment cf the costs incurred, as allowable and allocable costs,
15 not prohibited by any other provision(sg) of the sponsored award;

{3) The costs are not otherwise recovered from the Federal
Government or a third party, either directly as a result of the proceesding or

Cctherwise; and,

{4) The percentage of costs allowed does not exceed the percentage
an authorized Federal official to be appropriate, considering the
the litigation, generally accepted principles governing the award
of legal fees in civil actions involving the United States as a party, and such
other factors as may be appropriate. Such percentage shall not exceed 80
percent. However, 1f an agreement reached under subparagraph ¢ has explicitly
considered this 80 percent limitation and permitted a higher percentage, then
the full amount of costs resulting from that agreement shall be allowable.

determined by
complexity of

f. Costs incurred by the crganization in connection with the defense of

suits brought by its employees or ex-employees under section 2 of the Major
Fraud Act of 1988 (Pub. L. 100-700), including the cost of all relief necessary
to make such employee whole, where the organization was found liable or settlied,

are unallowable.

g. Costs of legal, accounting, and consultant services, and related

cests, incurred in connection with defense against Federal Government claims or
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appeals, antitrust suits, or the prosecution «f claims or appeals against the
Federa!l Government, are unallowable.
and related

are

h. Costs ef legal, accounting, and consueltant services,

costs, incurred in connection with patent infringement litigation,
unallowable unless otherwise provided for in the sponsored awards.
Costs which may be unallowable under this paragraph, including
directly associated costs, shall be segregated and accounted for by the
organization separately. During the pendency of any proceeding covered by
subparagraphs b and f, the Federal Government shall generally withhold payment
of such costs. However, if .in the best interests of the Federal Government, the
Federal Government may provide for conditional payment upon provision of
adeguate security, or other adequate assurance, and agreements by the
organization to repay all unallowable costs, plus interest, if the costs are

subsequently determined to be unallowable.

a.

11. Depreciation and use allowances.

a. Compensation for the use of buildings, other capital improvements, and

equipment on hand may be made through use allowance or depreciation. However,
except as provided in Attachment B, paragraph f, a combination of the two

methods may not be used in connection with a single class of fixed assets
office equipment, computer equipment, etc.).

(e.qg.,

buildings,

b. The computation of use allowances or depreciation shall be based on the
acquisition cost of the assets involved. The acgquisition cost of an asset
donated to the non-profit organization by a third party shall be its fair market

value at the time of the donation.

c. The computation of use allowances or depreciation will exclude:

(1} The cost of land:

{2) Any portion of the cost of buildings and eguipment borne by or
donated by the Federal Government irrespective of where title was originally
vested or where it presently resides; and

(3) Any portion of the cost of buildings and equipment contributed
by or for the non-profit organization in satisfaction of a statutory matching

reguirement.

d. Where depreciation method is followed, the period of useful service
{(useful life) established in each case for usable capital assets must take into
consideration such factors as type of construction, nature of the equipment
used, technological developments in the particular program area, and the renewal
and replacement policies followed for the individual items or classes of assets

invelved. The method of depreciation used to assign the cost of an asset (or

group of assets) to accounting periods shall reflect the pattern of consumption

of the asset during its useful life.
In the absence of clear evidence indicating that the expected consumption of the

asset will be significantly greater or lesser in the early portions of its
useful life than ip the later portions, the straight-line method shall be

presumed to be the appropriate method.
Depreciation methods once used shall not be changedAunless approved in advance
by the cognizant Federal agency. When the depreciation method is introduced for

i
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application to assets previously supject to a use allowance, the combination of
use allowances and deprecliation applicable to such assets must not exceed the

total acqguisition cost of the assets.

¢. When the depreciation method is used for buildings, a building's shell
may be segregated from each building component (e.g., plumbing system, heating,
and air conditioning system, etc.) and each item depreciated over its estimated
vseful life; or the entire building (i.e., the shell and 2ll components) may be
treated as a single asset and depreciated over a single useful life.

f. When the depreciation method is used for 'a particular class of assets,
no depreciation may be allowed on any such assets that, under subparagraph d,
would be viewed as fully depreciated. However, a reasonable use allowance may
be negotiated for such assets if warranted after taking into consideration the
amount of depreciation previously charged to the Federal Government, the
estimated useful life remaining at time of negotiation, the effect of any
increased maintenance charges or decreased efficiency due to age, and any other
factors pertinent to the utilization of the asset for the purpose contemplated.

g. Where the use allowance method is followed, the use allowance for
buildings and improvement (including land improvements, such as paved parking
areas, fences, and sidewalks) will be computed at an annual rate not exceeding

two percent of acquisition cost.

The use allowance for equipment will be computed at an annual rate not exceeding
six and two-thirds percent of acquisition cost. When the use allowance method is

used for buildings, the entire building must be treated as a single asset; the
building's components (e.g., plumbing system, heating and air conditioning,
etc.) cannot be segregated from the building's shell. R

The two percent limitation, however, need not be applied to equipment which is
1t and

merely attached or fastened to the building but not permanently fixed to it

which 1s used as furnishings or decorations or for specialized purposes (e.qg.,
dentist chairs and dental treatment units, counters, laboratory benches bolted
to the floor, dishwashers, modular furniture, carpeting, etc.). Such equipment

will be considered as not being permanently fixed to the building if it can be
removed without the need for costly or extensive alterations or repairs to the
building or the eguipment. Equipment that meets these criteria will be subject
to the 6 2/3 percent equipment use allowance limitation.

h. Charges for use allowances or depreciation must be supported by
adequate property records and physical inventories must be taken at least once
every two years (a statistical sampling basis is acceptable) to ensure that
assets exist and are usable and needed. When the depreciation method is
followed, adequate depreciation records indicating the amount of depreciation

taken each period must also be maintained.

12. Donations and contributions.

a. Contributions or donations rendered. Contributions or donations,
including cash, property, and services, made by the organization, regardless of
the recipient, are unallowable.

b. Donated services received:
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{1) Donated or volunteer services may be furnished to an
organization by professional and tecnnical personnel, consultants,
skilled and unskilled labor. The value oI these services is not reimbursable
either as’'a direct or indirect cost. However, the value of donated services may
be used to meet cost sharing or matching reguirements in accordance with the

and otheyr

Common Rule.,

(2)The value of donated services utilized in the performance of &
direct cost activity shall, when material in amount, be considered in the
determination of the non~profit organization's indirect costs or rate(s) and,
accordingly, shall be allocated & proportionate share of applicable indirect
costs when the following exist:

{a] The aggregate value of the services 1is material:

{b}) The services are supported by a significant amount of the

indirect costs incurred by the non-profit organization; and

(c) The direct cost activity is not pursued primarily for the

benefit of the Federal Government.

(3) In those instances where there is no basis for determining the

fair market value of the services rendered, the recipient and the cognizant

agency shall negotiate an appropriate allocation of indirect cost to the

services.

{(4) Where donated services directly benefit a project supported by
an award, the indirect costs allocated to the services will be considered as a .
part of the total costs of the project. Such indirect costs may be reimbursed
under the award or used to meet cost sharing or matching requirements.

(5) The value of the donated services may be used to meet cost
sharing or matching requirements under conditions described in Sec. .23 of
Circular A-~110. Where donated services are treated as indirect costs, indirect
cost rates will separate the value of the donations so that reimbursement will

not be made.

c. Donated goods or space.

(1} Donated goods; i.e.,‘expendable personal property/supplies, and
donated use of space may be furnished to a non-profit organization. The value of
the goods and space is not reimbursable either as a direct or indirect cost.

(2) The value of the donations may be used to meet cost sharing or

matching share requirements under the conditions described in Circular A-110.
indirect cost rates will separate

Where donations are treated as indirect costs,
will not be made.

the value of the donations so that reimbursement

13. Employee morazle, health, and welfare costs.
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formation public~tions, health or first-ajd
ational activities, employee counseling
incurred in accordance with the non-profit

a. The costs of employee
clinics and/or infirmaries, rec
services, and any other expenses
organizat.on's established practice or custom for the improvement of working

conditions, employer-employee relstions, employee morale, and employee

performance are allowable.

n
e

1
1
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b. Such costs will be equitably apportioned to all activities of the non-
profit organization. Income generated from any of these activities will be
credited to the cost thereof unless such income has been irrevocably set over to
employee welfare organizations.

14. Entertvainment costs. Costs of entertainment. including amusement,
diversion, and social activities and any costs directly assocrated with such
costs {(such as tickets to shows or sports events, meals, lodging, rentals,
CLransportation, and gratuities) are unallowable.

15. Eguipment and other capital expenditures.

a. For purposes of this subparagraph, the following definitions apply:

(1) "Capital Expenditures” means expenditures for the acquisition
cost of capital assets {equipment, buildings, land), or expenditures to make
improvements to capital assets that materially increase their value or useful
life. Acquisition cost means the cost of the asset including the cost to put it
in place. Acquisition cost for eguipment, for example, means the net invoice
price of the eguipment, including the cost of any modifications, attachments,
accessories, or auxiliary apparatus necessary to make it usable for the purpose
for which it is acquired. Ancillary charges, such as taxes, duty, protective 1in
transit insurance, freight, and installation may be included in, or excluded
from the acguisition cost in accordance with the non-profit organization's

regular accounting practices.

(2} "Bquipment" means an article of nonexpendable, tangible persocnal

property having a useful life of more than cne year and an acguisition cost
which eguals or exceeds the lesser of the capitalization level established by
the non-profit organization for financial statement purposes, or $5000.

(3) "Special purpose equipment” means equipment which is used only
or other technical activities. Examples of

for research, medical, scientific,
x-ray machines, surgical

speclal purpose eguipment include microscopes,
instruments, and spectrometers.

(4) "General purpose eguipment” means equipment, which is not
limited to research, medical, scientific or other technical activities. Examplies
include office equipment and furnishings, modular offices, telephone networks,
information technology eguipment and systems, air conditioning egquipment,
reproduction and printing equipment, and motor vehicles.

b. The following rules of allowability shall apply to eguipment and other

capital expenditures:
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eguipment, buildings,

(1) Capital expenditure: for general purpose
advance by

and land are unallowable as direct charges, except where approved in
the awarding agency.

{2) Capital expenditures for special purpose equipment are allowable
as direct costs, provided that items with 2 unit cost of $5000 or more nave the

prior approval of the awarding agency.

{3) Capital expenditures for improvements to land, buildings, or
eguipment which materially increase their value or useful life are unallowable
as a direct cost except with the prior approval of the awarding agency.

(4) When approved as a direct charge pursuant to paragraph 15.b. (1),

(2), and (3) above, capital expenditures will be charged in the period in which
the expenditure is incurred, or as otherwise determined appropriate by and

negotiated with the awarding agency.

(5) Equipment and other capital expenditures are unallowable as
indirect costs. However, see Attachment E, paragraph 11., Depreciation and use
for rules on the allowability of use allowances or depreciation on
capital improvements, and eguipment. Also, see Attachment B,

Rental costs of buildings and eguipment, for rules on the
and eguipment.

allowance,
buildings,

paragraph 43.,
allowability of rental costs for land, buildings,

{6) The unamortized portion of any equipment written off as a result
of a change in capitalization levels may be recovered by continuing to claim the
otherwise allowable use allowances or depreciation on the equipment, or by
amortizing the amount to be written off over a period of years negotiated with

the cognizant agency.

16. Fines and penalties. Costs of fines and penalties resulting from
violations of, or failure of the organization to comply with Federal,
local laws and requlations are unallowable except when incurred as a result of
compliance with specific provisions of an award or instructions in writing from

the awarding agency.

State, and

17. Pund raising and investment management costs.

a. Costs of organized fund raising, including financial campaigns,

endowment drives, solicitation of gifts and bequests, and similar expenses
incurred solely to raise capital or obtain contributions are unallowable.

b. Costs of investment counsel and staff and similar expenses incurred

solely to enhance income from investments are unallowable.

c. Fund raising and investment activities shall be allocated an
appropriate share of indirect costs under the conditions described in
subparagraph B.3 of Attachment A.

18. Gains and losses on depreciable assets.

& {1) Gains and losses on sale, retirement, or other disposition of

a .

depreciable property shall be included in the year in which they occur

as

credits or charges to cost grouping(s) in which the depreciation applicable to

&S]
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such property was included. The amount of the gairn or loss to pe included as a
Credit or charge to the appropriate cost grouping{s) shall be the difference
between the amount realized on the properfty and the undepreciated basis of the

[roperty.

(2) Gains and Josses on the di of depreciable property
stial!l not be recognized as & separate credit or charge under the following

CoOndLtlons:

{a) The gain or loss is processed through & depreciation
account and is reflected in the depreciation allowable under paragraph 11.

(b) The property 1is given in exchange as part of the purchase
price of a similar item and the gain or loss is taken into account in
determining the depreciation cost basis of the new item.

(c) A loss results from the failure to maintain permissible
insurance, except as otherwise provided in Attachment B, paragraph 22.

(d) Compensation for the use of the property was provided
through use allowances in lieu of depreciation in accordance with paragraph 9.

(e} Gains and losses arising from mass or extraordinary sales,
retirements, or other dispositions shall be considered on a case-by-case basis.

b. Gains or losses of any nature arising from the sale or exchange of
property other than the property covered in subparagraph a shall be excluded in
computing award costs.

1%. Goods or services for personal use. Costs of goods or services for
personal use of the organization's employees are unallowable regardless of
whether the cost 1s reported as taxable income to the employees.

20. Housing and personal living expenses.
a. Costs of housing (e.g., depreciation, maintenance, wtilities,
furnishings, rent, etc.), housing allowances and personal living expenses for/of

the organization's officers are unallowable as fringe benefit or indirect costs
regardless of whether the cost is reported as taxable income to :the employees.
These costs are allowable as direct costs to sponsored award when necessary for
the performance of the sponscored award and approved by awarding agencies.

b. The term "officers" includes current and past officers and employees.

21. Idle facilities and idle capacity.

a. As used in this section the following terms have the meanings set forth
below:

(1) "Facilities™ means land and buildings or any portion thereof,
eguipment individually or collectively, or any other tangible capital asset,
wherever located, and whether owned or leased by the non-profit organization.

i gt e e o
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{2) "Idle facilities" means completely unused facilities that are
te the non-profit organization's current needs.

o

encess

{3} "Idle capacity" means the unused capacity of partially used
facilities. 1t 1s the difference between: (a) that which a facility could
achieve under 100 percent operating time on a one-shift basis less operating
interruptions resulting from time lost for repairs, setups, unsatisfactory
materials, and other normal delays; and (b) the extent to which the facility was
actually used to meet demands during the accounting period. A multi-shift basis

should be used if it can be shown that this amount of usage would normally be

expected for the type of facility involved.

(4) "Cost of idle facilities or idle capacity' means costs such as
maintenance, repair, housing, rent, and other related costs, e.g., insurance,
interest, property taxes and depreciation or use allowances.

b. The costs of idle facilities are unallowable except to the extent that:

(1) They are necessary to meet fluctuations in workload; or
(2) Although not necessary to meet fluctuations in workload, they

were necessary when acguired and are now idle because of changes in program

efforts to achieve more economical operations, reorganization,

or other causes which could not have been reasonably foreseen.
costs of idle facilities are

requirements,

termination,
Under the exception stated in this subparagraph,
allowable for a reasonable period of time, ordinarily not to exceed one year,

depending on the initiative taken to use, lease, or dispose of such facilities.

c. The costs of idle capacity are normal costs of doing business and are a
factor .in the normal fluctuations of usage or indirect cost rates from period to
period. Such costs are allowable, provided that the capacity is reasonably
anticipated to be necessary or was originally reasonable and is not subject to
reduction or elimination by use on other Federal awards, subletting, renting, or
sale, 1n accordance with sound business, economic, or security practices.
Widespread idle capacity throughout an entire facility or among a group of
assets having substantially the same function may be considered idle facilities.

22. Insurance and indemnification.

a. Insurance includes insurance which the organization is reguired to
carry, or which is approved, under the terms of the award and any other
insurance which the organization maintains in connection with the general
conduct of its operations. This paragraph does not apply to insurance which
represents fringe benefits for employees (see subparagraphs 8.g and 6.1(2)).

(1) Costs of insurance required or approved, and maintained,

pursuant to the award are allowable.

(2} Costs of other insurance meintained by the organization in
connection with the general conduct of its operations are allowable subject to

the fellowing limitations:

shall be in accordance with

(a) Types and éxtent of coverage
shall be reasonable under the

d

sound business practice and the rates and premiums

circumstances.




(b) Costs aliowed © business lnterruption Oor other similar
T L\(

or s
insurance shall be limited to exclude coverage of management fees.
{c) Costs of insurance or of any provisions for a reser
property are allowable onl
such loss or damage.

ve
covering the risk of loss or damage to Federal y to
the extent that the organization is liable for

(d) Provisions for a reserve under a self-insurance program
are allowable to the extent that types of coverage, extent of coverage, rates,
and premiums would have been allowed had insurance been purchased to cover the
risks. However, provision for known or reasonably estimated self-insured
liabilities, which do not become payable for more than one year after the

provision is made, shall not exceed the present value of the liability.

{e) Costs of insurance on the lives of trustees, officers, or

other employees holding positions of similar responsibilities are allowable only
to the extent that the insurance represents additional compensation (see
subparagraph 8.g{4}). The cost of such insurance when the organization 1s

identified as. the beneficiary is unallowable.

Costs of 1nsurance with

(f) Insurance against defects.
5 materlidls

respect to any costs incurred to correct defects in the organization'
or workmanship are unallowable.

(g) Medical liability (malpractice) insurance. Medical
lrability insurance is an allowable cost of Federal research programs only to
the extent that the Federal research programs involve human subjects or training
of participants in research technigques. Medical liability insurance costs shall
be treated as a direct cost and shall be assigned to individual projects based
on the manner in which the insurer allocates the risk to the population covered

by the insurance.

(3) Bctual losses which could have been covered by permissible
insurance (through the purchase of insurance or a self-insurance program) are
unallowable unless expressly provided for in the award, except:

(a) Costs incurred bhecause of losses not covered under nominal
deductible insurance coverage provided in keeping with sound business practice

are allowablie.

(b) Minor losses not covered by insurance, such as spoilage,
preakage, and disappearance of supplies, which occur in the ordinary course of
operations, are allowable.

b. Indemnification includes securing the organization against liabilities
to third persons and any other loss or damage, not compensated by insurance or
otherwise. The Federal Government is obligated to indemnify the organization
only to the extent expressly provided in the award.

22. Interest.

a. Costs incurred for interest on borrowed capital, temporary use of
or the use of the nen-profit organization’s own funds, however

endowment funds,
However, interest on debt incurred after

represented, are unallowable.
September 29, 1995 to acquire or replace capital assets (including

[9%]
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and capital assets acquired through

land,
1995 and used i1n support of

rencvations, alterations, eqguipment,
capital leases}), acquired after September
provided that:

29,
Federal awards is allowable,

(1) For facilities acquisitions {excluding renovations and
alterations) costing over £10 million where the Federal Government's
reimpursement is expected to equal or exceed 40 percent of an asset's cost,
non-profit organization prepares, prior to the acquisition or replacement of the
capital asset(s), a justification that demonstrates the need for the facility in
the conduct of federally-sponsored activities. Upon request, the needs
justification must be provided to the Federal agency with cost cognizance
authority as a prerequisite to the continued allowability of interest on debt
and depreciation related to the facility. The needs justification for the
a facility should include, at a minimum, the following:

the

acgulsition of
{a) A statement of purpose and justification for facility
acqguisition or replacement

(b) A statement as to why current facilities are not adeguate

(c) A statement of planned future use of the facility

{d) 2 description of the financing agreement to be arranged

for the facility
{e) A summary of the building contract with estimated cost

information and statement of source and use of funds

(f) B schedule of planned occupancy dates

{2) For facilities costing over 5500,000, the non-profit
organization prepares, prior to the acquisition or replacement of the facility,
a lease/purchase analysis in accordance with the provisions of Sec. .30
.37 of Circular B-110, which shows that a financed purchase or capital

a

through
lease is less costly to the organization than other leasing alternatives, on

net present value basis. Discount rates used should be equal to the non-profit
organization's anticipated interest rates and should be no higher than the fair
market rate available to the non-profit organization from an unrelated ("arm's
length") third-party. The lease/purchase analysis shall include a comparison of
the net present value of the projected total cost comparisons of both
alternatives over the period the asset is expected to be used by the non-profit
organization. The cost comparisons associated with purchasing the facility shall
include the estimated purchase price, anticipated operating and maintenance
costs (including property taxes, if applicable} not included ip the debt
financing, less any estimated asset salvage value at the end of the period
defined above. The cost comparison for a capital lease shall include the
estimated total lease payments, any estimated pargain purchase option, operating
and maintenance costs, and taxes not included in the capital leasing
arrangement, less any estimated credits due under the lease at the end of
period defined above. Projected operating lease costs shall be based on the
anticipated cost of leasing comparaple facilities at fair market rates under
rental agreements that would be renewed or reestablished over the period defined
and any expected maintenance costs and allowable property taxes to be

the

above,
borne by the non-profit organization directly or as part of the lease

arrangement.

NG
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(3} The actual interest cost claimed is predicated upon interest
that are no hicher than the falr market rate availabie to the non-prcfit

rates
srganization from an unrelated {“"arm's length”) third party.

including interest income, on bond or loan

(4) Investment earnings,
cosLs, are used to

al, pending payment of the construction or acquisition

principal
offset allowable Lnterest cost. Arbitrage earnings reportakbls to the Internal
Revenue Service are not required to be offset against allowahle interest costs.

(5) Reimbursements are limited to the least cost.y alternative based
on the total cost analysis required under subparagraph (b). For example, if an
operating lease is determined to be less costly than purchasing through debt
financing, then reimbursement is limited to the amount determined if leasing had
been used. In all cases where a lease/purchase analysis is performed, Federal

reimpbursement shall be based upon the least expensive alternstive.

{(6) Non-profit organizations are also subject to the following
conditions:

incurred to finance or refinance assets

(a; Interest on debt
1995, is not allowable.

acquired before or reacquired after September 29,

(b} Interest attributable to fully depreciated assets 1is
unal lowable.

(c}] For debt arrangements over $1 million, unless the non-

profit organization makes an initial equity contribution to the asset purchase
of 25 percent or more, non-profit organizations shall reduce claims for interest
expense by an amount equal to imputed interest earnings on excess cash flow,
which is to be calculated as follows. Annually, non-profit organizations shalil
prepare a cumulative (from the inception of the project) report of monthly cash
flows that includes inflows and outflows, regardless of the funding source.
Inflows consist of depreciation expense, amortization of capitalized
construction interest, and annual interest expense. For cash flow calculations,
the annual inflow figures shall be divided by the number of months in the year
(usually 12} that the building is in service for monthly amounts. Outflows
consist of initial equity contributions, debt principal payments (less the pro
rata share attributable to the unallowable costs of land) and interest payments.
Where cumulative inflows exceed cumulative outflows, interest shall be
calculated on the excess inflows for that period and be treated as a reduction
to allowable interest expense. The rate of interest to be used to compute
earnings on excess cash flows shall be the three month Treasury Bill closing

rate as of the last business day of that month.

(d) Substantial relocation of federally-sponsored activities
from a facility financed by indebtedness, the cost of which was funded in whole
or part through Federal reimbursements, to another facility prior to the
e¥piration of a period of 20 years requires notice to the Federal cognizant
agency. The extent of the relocation, the amount of the Federal participation in
the financing, and the depreciation and interest charged to date may require
negotiation and/or downward adjustments of replacement space charged tc Federal

programs in the future.

The allowable costs to acguire facilities and equipment

(e)
are limited to a fair market value available to the non-profit organization from
an unrelated ("arm's length") third party.
. S
' c .
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b. For non-profit organizations subject to "full coverage"' under the Cost
Accounting Standards (CAS) as deiined at 48 CFR 9803.201, the interest
allowability provisions of subparagraph & do not apply. 1lnstead, these
organizations' sponsored agreements are subject to CAS 414 (48 CFR 9903 .414),
cost of money as an element of the cost of facilities capital, and CAS 417 (48
CFR 9903.417), cost of money as an element of the cost of capital! assets under

construction.

c. The following definitions are to be used for purposes of this

paragraph:
means assets held by the non-profit

1995 that have again come to be held by
It does not include

(1) Re-acquired assets

organization prior to September 29,
the organization, whether through repurchase or refinancing.

assets acgquired to replace older assets.

(2) Initial equity contribution means the amount or value of
contributions made by non-profit organizations for the acquisition of ‘the asset

or prior to occupancy of facilities.

(3) Asset costs means the capitalizable costs of an asset, including

construction costs, acquisition costs, and other such costs capitalized in

accordance with GAAP.

Costs incurred in maintaining satisfactory

24, Labor relations costs.
including costs of labor

relations between the organization and its employess,
management committees, employee publications, and other related activities are

allowable.

25, Lobbying.

a. Notwithstanding other provisions of this Circular, costs assocliated

with the following activities are unallowable:

(1) Attempts to influence the outcomes of any Federal, State, or

local election, referendum, initiative, or similar procedure, through in kind or

cash contributions, endorsements, publicity, or similar activity;

or paying the

(2) Establishing, administering, contributing to,
or other

expenses of a political party, campaign, political action committee,
organization established' for the purpose of influencing the outcomes of

elections;

(3) Any attempt to influence: (1) The introduction of Federal or

o
State legislation; or (ii} the enactment or modification of any pending Federzl
or State legislation through communicetion with any member or employee of the

Congress or State legislature {including efforts tc influence State or local

officials to engage in similar lobbying activity), or with any Government
official or employee in connection with a decision to sign or veto enrolled

legislation;

(4) Rny attempt to influence: (i) The introduction of Federal or
the enactment or modification of any pending Federa

State legislation; or (ii)
distributing or using publicaty or

or State legislation by preparing,




propaganda, or by urging members of the general public or any scgment thereof to
contribute to or participate in any mass demonstration, march, rally,
lobbying campaign or letter wiiting or telephone campaign; or

o
fundraising drive,

(5) Legislative liaison activities, .ncluding attendance at
legislat:ve sessions or committee hearings, gathering information regarding
legislation, and analyzing the effect of legislatvion, when such activities are
carried on 1n suvpport of or in knowing preparation for an eifort to engage in
unallowable lobbying.

b. The following activities are excepted from the coverage of
subparagraph a:

{1) Providing a technical and factuai presentation of information on
a topic directly related to the performance of a grant, contract or other
agreement through hearing testimony, statements or letters to the Congress or a
State legislature, or subdivision, member, or cognizant staff member thereof, in
response to a documented request (including a Congressional Record notice
reguesting testimony or statements for the record at a regularly scheduled
hearing) made by the recipient member, legislative body or subdivision, or a
cognizant staff member thereof; provided such information is readily obtainable
and can be readily put in deliverable form; and Turther provided that costs
under this section for travel, lodging or meals are unallowable unless incurred
to offer testimony at a reqularly scheduled Congressional hearing pursuant to a
written reguest for such presentation made by the Chairman or Ranking Minority
Member of the Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unallowable by subparagraph a(3) to influence
State legislation in order to directly reduce the cost, or to avoid material
impairment of the organization's authority to perform the grant, contract, or
other agreement.

(3) RAny activity specifically authorized by statute to be undertaken

with funds from the grant, contract, or other agreement.

c. {1) When an organization seeks reimbursement for indirect cests,
total lobbying costs shall be separately identified in the indirect cost rate
proposal, and thereafter treated as other unallowable activity costs in
accordance with the procedures of subparagraph B.3 of Attachment A.

—~

{2) Organizations shall submit, as part of the annual indirect cost

rate proposal, a certification that the reguirements and standards of this

paragraph have been complied with.

(3) Organizations shall maintain adequate records to demonstrate
that the determination of costs as being allowable or unallowable pursuant to
paragraph 25 complies with the requirements of this Circular.

(4) Time logs, calendars, or similar records shall not be required
to be created for purposes of complying with this paragraph during any
particular calendar month when: (1) the employee engages in lobbying (as defined
in subparagraphs (aj and (b)) 25 percent or less of the emplaoyee's compensated
hours of employment during that calendar month, and (2) within the preceding
five-year period, the organization has not materially misstated allowable or
unallowable costs of any nature, including legislative lobbying costs. When
conditions (1) and (2) are met, organizations are not required to establish
records to support the allowabliliy c¢f claimed costs in addition to records
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Also, when conditions (1) and (2) are met, the

already required or maintained.
or similar records will not serve as a bas:is

absence of time logs, calendars,
for disallowing costs by contesting estimates of lobbying time spent Dby
employees during & calendar month.

{5) mgencies shall establish procedures for resciving in advance, 1in
consultation with OMB, any significant gquestions or disagreements concerning the
interpretation or application of paragraph 25. Any such advance resolution shall
be binding in any subsequent settlements, audits or investigations with respect
to that grant or contract for purposes of interpretation of this Circular;
provided, however, that this shall not be construed to prevent a contractor or

grantee from contesting the lawfulness of such & determination.

d. Executive lobbying costs. Costs incurred in attempting to
employee or officer of

improperly influence either directly or indirectly, an
the Executive Branch of the Federal Government to give consideration or to act
regarding a sponsored agreement er a regulatory matter are unallowable. Improper
influence means any influence that induces or tends to induce & Federal employee
or officer to give consideration or to act regarding a federally-sponsored
agreement or regulatory matter on any basis other than the merits of the matter.

26. Losses on other sponsored agreements or contracts. Any excess oOf costs
over income on any award 1is unallowable as a cost of any other award. This
includes, but is not limited to, the organization's contributed portion by
‘reason of cost sharing agreements or any under-recoveries through negotiation of

-lump sums for, or ceilings on, indirect costs.

27. Maintenance and repair costs. Costs incurred for necessary maintenance,
repair, or upkeep of buildings and equipment {including Federal property unless
otherwise provided for) which neither add to the permanent value of the property
nor appreciably prolong its intended life, but keep it in an efficient operating
condition, are allowable. Costs incurred for improvements which add to the
permanent value of the buildings and eguipment or appreciably prolong their
intended life shall be treated as capital ezpenditures (see paragraph 15).

2B. Materials and supplies costs.

a. Costs incurred for materials, supplies, and fabricated parts necessary

to carry out a Federal award are allowable.

. Purchased materials and supplies shall be charged at their actual
prices, net of applicable credits. Withdrawals from general stores or
stockrooms should be charged at their actual net cost under any recognized
method of pricing inventory withdrawals, consistently applied. Incoming
transportation charges are a proper part of materials and supplies costs.

Cc. Only materials and supplies actually used for the performance of &

Federal award may be charged as direct costs.

d. Where federally-donated or furnished materials are used in performing

the Federal award, such materials will be used without charge.
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28, Meetings and conferences. Costs «f meetings and conferences, the primary
« -
L2} L

purpose of which 1s the dissemination ¢f technical information, are allowable.
This includes costs of meals, transportation, rental of facilities, speakers'
to such meetings or conferences. But see

fees, and other ltems 1ncidental

Attachment i, paragraphs 14, Fntertainment costs, anc 33., Participant support
costs.

30. Memberships, subscriptions, and professional activity costs.

4. Costs of the non-profit organization’s membership in busliness,

technical, and professional organizations are allowable.

b. Costs of the non-profit organization’s subscriptions to business,

S

proressional, and technical periodicals are allowable.

1)

¢. Cousts of membership ir any civic or community organization are
llowable with prior approval by Federal cognizant agency.

d. Costs of membership in any country club or social or dining club or

organization are unallowable.

31. Organization costs. Expenditures, such as incorporation fees, bhrokers
fees, fees to promoters, organizers or management consultants, attorneys,
accountants, or investment counselors, whether or not employees of the
organization, in connection with establishment or reorganization of an
organization, are unallowable except with prior approval of the awarding agency.

32. Page charges in prefessional journals. Page charges for professional

journal publications are allowable as & necessary part of research costs, where:

a. The research papers report work supported by the Federal Government;

and

b. The charges are levied impartially on all research papers published by
the journal, whether or not by federally-sponsored authors.

Participant support costs are direct costs for
items such as stipends or subsistence allowances, travel allowances, and
registration fees paid to or on behalf of participants or trainees {(but not

in connection with meetings, conferences, sympoesia, or training
These costs are allowable with the prior approval of the awarding

33. Participant support costs.

employees)
projects.
agency.

34. Patent costs.

a. The following costs relating to patent and copyright matters are
allowable: (i) cost of preparing disclosures, reports, and other documents
reguired by the Federal award and of searching the art to the extent necessary
to make such disclosures; (ii} cost of preparing documents and any other patent
costs in connection with the filing and prosecution of a United States patent
application where title or royalty-free license is required by the Federal
to be conveyed to the Federal Government; and (iii) general

services relating to patent and copyright matters, such as advice on
clauses, and employee agreements (bhut

Government

counseling
patent and copyright laws, regulations,

@ -
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see paragraphs 37., Professional services costs, and 44., Royalties and other
costs for use of patents and copyrights).

b. The following costs related to patent and copyright matter are
unallowable:

(1) Cost of preparing disclosures, repcrts, and other documents and
of searching the art to the extent necessary to make disclosures not reguired by

the award
' {2) Costs in connection with filing and prosecuting any foreign
patent application, or any United States patent application, where the Federal

award does not reguire conveying title or a royalty-free license to the Federal
Government (but see paragraph 45., Royalties and other costs for use of patents

and copyrights) .

35. Plant and homeland security costs. Necessary and reasonable expenses
incurred for routine and homeland security to protect facilities, personnel, and
wages

work products are allowable. Such costs include, but are not limited to,

and uniforms of personnel engaged in security activities; equipment; barriers;
Capital expenditures for

contractual security services; consultants; etc.
homeland and plant security purposes are subject to paragraph 15., Equipment and

other capital expenditures, of this Circular.

36. Pre-agreement costs. Pre-award costs are those Incurred prior to the

effective date of the award directly pursuant to the negotiation and in
anticipation of the award where such costs are necessary to comply with the
proposed delivery schedule or period of performance. Such costs are allowable .
only to the extent that they would have been allowable if incurred after the
date of the award and only with the written approval of the awarding agency.

37. Professional services costs.

a. Costs of professional and consultant services rendered by persons who

are merbers of a particular profession or possess a special skill, and who are
not officers or employees of the non-profit organization, are allowable, subject
to subparagraphs b and ¢ when reasonable in relation to the services rendered
and when not contingent upon recovery of the costs from the Federal Government.

In addition, legal and related services are limited under Attachment BE,

paragraph 10.

b. In determining the allowability of costs in a particular case, no

single factor or any special combination of factors is necessarily
determinative. However, the following factors are relevant:

- (1) The nature and scope of the service rendered in relation to the
service reguired.
(2) The necessity of contracting for the service, considering the

non~profit organization's capability in the particular area.

(3} The past pattern of such costs, particularly in the years prior

to I'ederal awards.
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4) The Impact ¢f Federal awards on tne non-profit organ'zation's

:
4
rusiness {(L.=2., what new proplems have arisen).

(5) Whetner the proportion of Federal work to the non-profit
orgonszation's total buziness is such as to influence the non-profit

organization 1n favor of incurring the cost, particularly where the services
Lo wWork

rendered are not of & continuing nature and have little relationship ¢
under Federal grants and contracts.

(6! Whether the service can be performed more economical.y by direct

employment rather than contracting,

(7) The qualifications of the individual or concern rendering the
service and the customary fees charged, especially on non-Federal awards.
the contractual agreement for the service (e.qg.,

(8) Adequacy of
estimate of time reguired, rate of compensation, and

description of the service,
termination provisions).

¢c. In addition to the factors in subparagraph b, retainer fees to be

allowable must be supported by evidence of bona fide services available or

rendered

38. Publication and printing costs.

a. Publication cests include the costs of printing (including the
processes of composition, plate-making, press work, binding, and the end
products produced by such processes), distribution, promotion, mailing, and
general handling. Publication costs also include page charges in professional

publications.

b. 1If these costs are not identifiable with a particular cost cbjective,
they should be allocated as indirect costs to all benefiting activities of the

non-profit organization.

c. Page charges for professional journal publications are allowable as a

(O

necessary part of research costs where:

{1) The research papers report work supported by the Faderal
Government: and
(2} The charges are levied impartially on all research papers
published by the journal, whether or no%t by federally-sponsored authors.

Costs incurred for ordinary oOr normal

39. Rearrangement and alteration costs.
Special arrangement

rearrangement and alteration of facilities are allowable.
and alteration costs incurred specifically for the project are allowable with

the prior approval of the awarding agency.

40. Reconversion costs. Costs incurred in the restoration or rehabilitation of

the non-profit organization's facilities to approximately the same condition
exlsting immediately prior to commencement of Federal awards, less costs related

to normal wear and tsar, are allowable.
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! Recruiting costs.

a. Subject to subparagraphs b, ¢, and d, and provided that the size of
the staff recruited and maintained is in keeping with workload reguirements,
costes of "help wanted" advertising, operating costs of an employment office
necessary to secure and maintein an adequate staff, costs of operating an
aptitude and educational testing program, travel costs of employees while
engaged in recruiting personnel, travel costs of applicants for interviews for
prospective employment, and relocation costs incurred incident to recruitment of
new employees, are allowable to the extent that such costs are incurred pursuant
to a well-managed recruitment program. Where the organization uses employment
agencies, costs that are not in excess of standard commercial rates for such
services are allowable.

b. In publications, costs of help wanted advertising that includes color,
includes advertising material for other than recruitment purposes, or is

excessive in size (taking into consideration recruitment purposes foxr which
intended and normal organizational practices in this respect), are unallowable.

c. Costs of help wanted advertising, special emoluments, fringe benefits,
and salary allowances incurred to attract professional perscnnel from other
organizations that do not meet the test of reasonableness or do not conform with
the established practices of the organization, are unallowable.

d. Where relocation costs incurred incident to recruitment of a new

employee have been allowed either as an allocable direct or indirect cost,

the newly hired employee resigns for reasons within his control within twelve
the organization will be reguired to refund or credit

and

months after being hired,
such relocation costs to the Federal Government.

42. Relocation costs.

2. Relocation costs are costs incident to the permanent change of duty
assignment (for an indefinite period or for a stated period of not less than 12

months) of an existing employee or upon recruitment of a new employee.
subject te the limitation described in

Relocation costs are allowable,
subparagraphs b, ¢, and d, provided that:
(1) The move is for the benefit of the employer.
{2) Reimbursement to the employee 1s in accordance with an
established written policy consistently followed by the employer.
(3} The reimbursement does not exceed the employee's actual (or
reasonably estimated) expenses.

b. Allowable relocation costs for current employees are limited to the

following:

(1) The costs of transportation of the employee, members of his

immediate family and his household, and personal effects to the new location.

r_~mn“if_n,ﬂ,“
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such ez advance trips by

{2} The costs of finding a new pome, o
and Temporary lodging during the

employees and spouses to locate living guarrers

Lransition period, up to maximum perlod of 30 davs, includlng advance Lrip time.
(3) Closing costs, such as brokeracge, legal, and appraisal fees,
incadent to the disposition of the employee’'s former home. These costs, togethe:
those cescribed in (4), are limited to & percent of the sales price of the
employee’s former home.
4) The continuing costs of ownership of the vacant former home
! such as

(
after the settlement or lease date of the employee's new permanent home,
maintenance of buildings and grounds (exclusive of fixing up expenses)
utilities, taxes, and property insurance.

(3} Other necessary and reasonable expenses normally incident to
relocation, such as the costs of canceling an unexpired lease, disconnecting and
reinstalling household appliances, and purchasing insurance against loss of or
damages to personal property. The cost of canceling an unexpired lease 1is

limited to three times the monthly rental.

~

Bllowable relocation costs for new employees are limited to those
described in (1) and (2) of subparagraph b. When relocation costs incurred
incident to the recruitment of new employees have been allowed either as a
direct or indirect cost and the employee resigns for reasons within his control
within 12 months after hire, the organization shall refund or credit the Federal
Government for jts share of the cost. However, the costs of travel to an
overseas locatlion shall be considered travel costs in accordance with paragraph
50 and not relocation costs for the purpose of this paragraph if dependents are
not permitted at the location for any reason and the costs do not include costs

of transporting household goods.

d. The following costs related to relocation are unallowable:

Fees and other costs assoclated with acgulring a new home.

(2} A loss on the sale of a former home.

(3} Continuing mortgage principal and interest payments on a home
being sold.

Income tares pald by an employee related to reimbursed

relocation <o

43. Rental costs of buildings and eqguipment.

to the limitations described in subparagraphs b. through d. of
3, rental costs zare allowable tc the extent that the rates are
reasonable in light of such factors as: rental costs of comparable property, if
any; market conditions in the area: alternatives available; and, the type, life
expectancy, condition, and value of the propercty leased. Rental arrangements
should be reviewed periocdically to determine 1f circumstances have changed and
other options are available.

a. Subject
this paragraph 4

b. Rental costs under "“sale and lease back” arrangements are allowable
cnly up to the amount that would be a2llowed had the non-profit organization
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continued to own the property. This amount would include expenses such as
depreciation or use allowance, maintenance, taxes, and insurance.
¢. Rental costs under "less-than-arms-length" leases are allowable only up
of this paragraph 43.) that would

1o the amount (as explained in subparagraph b.
pe allowed had title to the property vested in the non-profit organization. For
this purpese, & less than-arms-length leese is one under which one party to the
lease agreement is able to contrel or substantiaily influence the actions of the
but are not limited to those between (i) divisions

of a non-profit organization; (ii) non-profit organizations under common control
through common officers, directors, or members; and (iii) a non-profit
organization and & director, trustee, officer, or key employee of the non-profit
organization or his immediate family, either directly or through corporations,

trusts, or similar arrangements in which they hold a controlling interest. For

a separate corporation for the

other. Such leases include,

example, a non-profit organization may establish
sole purpose of owning property and leasing it back to the non-profit

organization.

d. Rental costs under leases which are reguired to be treated as capital

leases under GAAP are allowable only up to the amount {as explained in )
subparagraph b) that would be allowed had the non-proiit organization purchased

the property on the date the lease agreement was executed. The provisions of
shall

Financial Accounting Standards Board Statement 13, Accounting for Leases,
be used to determine whether a lease is a capital lease. Interest costs related

to capital leases are allowable to the extent they meet the criteria in
subparagraph 232. Unallowable costs include amounts paid for profit, management

fees, and tarxes that would not have been incurred had the non-profit
organization purchased the facility.

44. Royalties and other costs for use of patents and copyrights.

a. Royalties on a patent or copyright or amortization of the cost of
acguiring by purchase a copyright, patent, or rights thereto, necessary for the
proper performance of the award are allowable unless:

(1) The Federal Government has a license or the right to free use of

the patent or copyright.
{Z) The patent or copyright has been adjudicated to be invalid, or
has been administratively determined to be invalid.

(3) The patent or copyright is considered to be unenforceable.

{4} The patent or copyright is expired.

b. Special care should be exercised in determining reasonableness where
the royalties may have arrived at as a result of less-than-arm's-length
bargaining, e.g.:

(1) Royalties paid to persons, including corporations, affiliated
with the non-profit organization.
{2) Royalties paid to unaffiliated parties, including corporations,

under an agreement entered ipto in contemplation that a Federal award would be

made .
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(3) Royalties paid under «: agreement entered i1nto after an award 1is

made to a non-profit organization.

c. In any case involving a patenrnt or copyright formerly owned by the non-
the amount of rovalty allowed should not exceed the cost

profit organization,
retained title

which would have been allowed had the non-profit organization
thereto.

45. Selling and marketing. Costs of selling and marketing any products or
services of the non-profit organization are unallowable {unless allowed under
Attachment B, paragraph 1. as allowable public relations cost. However, these
costs are allowable as direct costs, with prior approval by awarding agencies,
when they are necessary for the performance of Federal programs.

46. Specialized service facilities.

&. The costs of services provided by highly complex or specialized
facilities operated by the non-profit organization, such as computers, wind
tunnels, and reactors are allowable, provided the charges for the services meet
the conditions of either 46 b. or c. and, in addition, take into account any
items of income cor Federal financing that qualify as applicable credits under

Attachment A, subparagraph A.5. of this Circular.

b. The costs of such services, when material, must be charged directly to

applicable awards based on actual usage of the services on the basis of a
schedule of rates or established methodology that (i) does not discriminate
against federally~-supported activities of the non-profit organization, including
usage by the non-profit organization for internal purposes, and (ii) is designed
to recover only the aggregate costs of the services. The costs of each service
shall consist normally of both its direct costs and its allocable share of all
indirect costs. Rates shall be adjustsd at least biennially, and shall take
into consideration over/under applied costs of the previous pericd(s).

¢. Where the costs incurred for a service are not material, they may be

gllocated as indirect costs.

d. inder some extraordinary circumstances, where it is in the best
the Federal Government and the institution to establish alternative

interest of
h arrangements may be worked out with the cognizant

costing arrangemernts, suc
Federal agency.

£7. Tapxes.

In general, tarxes which the organization 1is required to pay and which

a.
to local

are paid or accrued in accordance with GAAP, and payments made
governments 1in lieu of taxes which are commensurate with the local government
services received are allowable, except for (i) taxes from which exemptions are
available to the organization directly or which are available to the
organization based on an exemption afforded the Federal Government and in the
latter case when the awarding agency makes available the necessary exemption
certificates, (ii) special assessments on land which represent capital
improvements, and (iii) Federal income taxes.

b. Any refund of taxes, and any payment to the organization of interest
thereon, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, as appropriate, to the Federal Government.
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4. Termination costs applicable to sponsored agreements. v
Termination of awards generally gives rise to the incurrence of cests, or the
need for special treatment of costs, which would not have arisen had the Federal
award not been terminated. Cost principles coverlng these items are set forth
below. They are to be used in conjunction with the other provisions of this

Circular in termination situations.

a. The cost of items reasonably usable on thé non-profit organization's
other work shall not be allowable unless the non-profit organization submits
evidence that it would not retain such items at cost without sustaining a loss.
In deciding whether such items are reasonably usable on other work of the nop-
profit organization, the awarding agency should consider the non-profit
organization's plans and orders for current and scheduled activity.

Contemporaneous purchases of common items by the non-profit organization shall
be regarded as evidence that such items are reasonably usable on the non-profit
organization's other work. Any acceptance of common items as allocable to the
terminated portion of the Federal award shall be limited to the extent that the
of such items on hand, in transit, and on order are in excess of the

guantities
quantitative requirements of other work.

reasonable
b. If in a particular case, despite all reasonable efforts by the non-

profit organization, certain costs cannot be discontinued immediately after the

effective date of termination, such costs are generally allowable within the

limitations set forth in this Circular, except that any such costs continuing
after termination due to the negligent or willful failure of the non-profit

organization to discontinue such costs shall be unallowable.

c. Loss of useful value of special tooling, machinery, and is generally
allowable if:

{1) Such special tooling, special machinery, or equipment is not
reasonably capable of use in the other work of the non-profit organization,

(2) The interest of the Federal Government is protected by transfer
of title or by other means deemed appropriate by the awarding adgency, and

{3) The loss of useful value for any one terminated Federal award is

limited to that portion of the acquisition cost which bears the same ratioc to
the total acquisition cost as the terminated portion of the Federal award bears
to the entire terminated Federal award and other Federal awards for which the

special tooling, special machinery, or equipment was acquired.

d. Rental costs under unexpired leases are generally allowable where
clearly shown to have been reasonably necessary for the performance of the
terminated Federal award less the residual value of such leases, if:

{1) the amount of such rental claimed does not exceed the reasonable
use value of the property leased for the period of the Federal award and such
further period as may be reasonable, and

(2) the non-profit organization makes all reasonable efforts to

terminate, assign, settle, or otherwise reduce the cost of such lease. There
also may be included the cost of alterations of such leased property, provided
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such aiveratiorns were necessary for the performence of the Federal award, and of
reasonahle yestouration requared by the provisions of the leoase.

expenses including the following are generally & .lowable:

(1} Accounting, legal, clerical, and =similar costs reascnably

{a) The preparation and presentation to
settlement claims and supporting data with respect to the
the Federal award, unless the termination is for default {sze
Circular A-110); and

he awarding agency of
erminated portion of
Subpart .61 of

+
.
.
[

(b} The termination and settlement of subawards.

2 transportation, protection,

and disposition of property provided by the Federal Government or acquired or
produced for the Federal award, except when grantees or contractors are
reimbursed for disposals at a predetermined amount in accordance with Subparts

__-32 through .37 of Circular 2-110.

(2} Reasonable costs for the storage,

{3} Indirect costs related to salaries and wages incurred as
settlement expenses in subparagraphs (1) and (2). Normally, such indirect costs
shall be limited to fringe benefits, occupancy cost, and immediate supervision.

including the allocable portion of claims

f. Clalims under sub awards,
and to other work of the non-profit

which are common to the Federal award,
organization are generally allowable.

An appropriate share of the non-profit organization's indirect expense may be
allocated to the amount of settlements with subcontractors and/or subgrantees,
provided that the amount allocated 1s otherwise consistent with the basic
guidelines contained in Attachment A. The indirect expense sc allocated shall
exclude the same and similar costs claimed directly or indirectly as settlement

expenses.
4%. Training costs.
a. Costs of preparation and maintenance of a program of instruction
including but not limited to on-the-job, classroom, and apprenticeshilp training,
designed to increase the vocational effectiveness of employees, including

textbooks, salaries or wages of trainees (excluding overtime

training materials, tex
compensation which might arise therefrom), and (i) salaries of the director of

training and staff when the training program is conducted by the organization:

or (11) tuition and fees when the training is in an institution not operated by

the organization, are allowable.

b. Costs of part-time education, at an undergraduate or post-graduate

college level, including that provided at the organization's own facilities, are
allowable only when the course or degree pursued is relative to the field in
to work, and are

which the employese is now working or may reasonably be expected

limited to:

(1) Training materials.

{2) Textbooks.

1
N Hh fo
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{3) Fees charges by ‘the educational institution.

in lieu of

(4) Tuition charged by the educational institution or,
tuition, instructors' sazlaries and th: related share of indirect costs of the
that the sum thereof is not in excess of

educational 1institution 1o the extent
the tuition which would have been paid to the participating educational

inscitution.
(5) Salaries and related costs of instructors who are employees of

the organization.

(6) Straight-time compensation of each employee for time spent
attending classes during working hours not in excess of 156 hours per year and
only to the extent that circumstances do not permit the operation of classes or
attendance at classes after regular working hours; otherwise, such compensation

is unallowable.
fees, training materials, and textbooks (but not

subsistence, salary, or any other emoluments) in connection with full-time
education, including that provided at the organization's own facilities, at a
post-graduate (but not undergraduate) .college level, are allowable only when tnhe
course or degree pursued is related to the field in which the employee is now
working or may reasonably be expected to work, and only where the costs receive
the prior approval of the awarding agency. Such costs are limited to the costs
attributable to a total period not to exceed one schocl year for each employee

In unusual cases the period may be extended.

c. Costs of tuition,

S0 trained.

d. Costs of attendance of up to 16 weeks per employee per year at
specialized programs specifically designed to enhance the effectiveness of
executives or managers or to prepare employees for such positions are allowable
Such costs include enrollment fees, training materials, textbooks and related
charges, employees' salaries, subsistence, and travel. Costs allowable under
this paragraph do not include those for courses that are part of a degree-

oriented curriculum, which are allowable only to the extent set forth in

subperagraphs b and c.

e. Maintenance expense, and normal depreciation or fair rental, on

facilities owned or leased by the organization for training purposes are
allowable to the extent set forth in paragraphs 11, 27, and 50.
to educational or training institutions,

t Contributions or donations
or other properties, and scholarships-or

including the donation of facilities
fellowships, are unallowable.

g. Training and education costs in excess of those otherwise allowable

under subparagraphs b and ¢ may be allowed with prior approval of the awarding
agency. To be considered for approval, the organization must demonstrate that
such costs are consistently incurred pursuant to an established training and
education program, and that the course or degree pursued 1is relative to the

field in which the employee is now working or may reasonably be expected to

work,

express,

0. Transportation costs. Transportation costs include freight,
in process, or

and postage charges relating either to goods purchased,

8]

cartage,
delivered. These costs are allowable. When such costs can readily be identified
with the items involved, they may be directly charged as transportation costs or
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fiwere identification with
reation costs may be
ne organization follows a

added to the coest of such items (sae paragraph 8.
the materials raceived cannot readily be made, ¢
charged to the uippropriate indirect cost accounts i
consistent, equitable procedure in this respect.

0 =

1. Travel costs.

a. General. Travel costs are the expenses for transportation, lodging,
and related items incurred by employees wiG are in travel status <
costs may be charged on

E

subsistence,
official business of the non-profit organization. Suct
an actual cost basis, on a per diem or mileage basis in lieu of actual costs
incurred, or on a combination of the two, provided the method used is applied to
an entire trip and not to selected days of the trip, and results in charges
consistent with those normally allowed in like circumstances in the non-profit

organization’s non-federally-sponsored activities.

b. Lodging and subsistence. Costs incurred by employees and officers for
travel, including costs of lodging, other subsistence, and incidental expenses,
shall be considered reasonable and allowable only to the extent such costs do
not exceed charges normally allowed by the non-profit organization in its
regular operations as the result of the non-profit organization’s written travel
In the absence of an acceptable, written non-profit organization pelicy
regarding travel costs, the rates and amounts established under subchapter I of
Chapter 57, Title 5, United States Code (“Travel and Subsistence Expenses;
Mileage Allowances”), or by the Administrator of General Services, or by the
(or his or her designee) pursuant to any provisions of such subchapter
{48 CFR 31.205-46(a)).

policy.

President
shall apply to travel under Federal awards

¢. Commercial air travel.

{1) Rirfare costs in excess of the customary standard commercial
(coach or equivalent), Federal Government contract airfare (where
or the lowest commercial discount airfare are
uriallowable except when such accommodations would: (a) require circuitous
routing; (b) require travel during unreasonable hours; (c) excessively proleng
travel; (d) result in additional costs that would offset the transportation
savings; or {e) offer accommodations not reasonably adequate for the traveler’s
medical needs. The non-profit organization must justify and document these

conditions on a case-by-case basis in order for the use of first-class airfare

to be allowable in such cases.

airfare
authorized and available),

(2) Unless a pattern of avoidance 1s detected, the Federal
Government will generally not question a non-profit organization's
determinations that customary standard airfare or other discount airfare is
unavailable for specific trips if the non-profit organization can demonstrate
either of the following: (a) that such airfare was not available in the
specifiic case; or (b) that 1t is the non-profit organization’s overall practice

to make routine use of such airfare.

d. Air travel by other than commercial carrier. Costs of travel by non-

profit organization-owned, -leased, or -chartered aircraft include the cost of

lease, charter, operation
depreciation, insurance, and other related costs.
that exceeds the cost of allowable commercial ailr travel,

subparagraph] c¢., is unallowable.

(including personnel costs), malntenance,
The portion of such costs
as provided for in
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charges for foreiagn travel costs are allowabie

e. Voreign travel. lirect
only when the travel has received prior approval of the awarding agency Lach
separate foreign trip must receive such approval. For purposes of this
the

provision, “foreign travel’ includes any travel outside Canada, Mexico,
United States, and any United States territories and possessions. Howevex, the

term “foreign travel” for & non-profit organization locarted in & foreign country
means travel outside that country.

Travel and subsistence costs of trustees (or directors) are

52. Trustees.
allowable. The costs are subject to restrictions regarding lodging, subsistence
and air travel costs provided in paragraph 51.
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ATTACHMENT C
Circular No. p-122

NG -PROTIT ORGANIZATIONS NOT SUBJECT TO TH™S CIRCULAR

J

Advance Tezhnoliogy Instinute (ATI), Charjeston, South Carolina

Sy

Aarospace (orporation, Bl Segundo, Californlsa
Amecircan Institutes of Research (AIR), Washington D.C.
Arqgonne National Laboratory, Chicage, Illinols

Atomic Casualty Commission, Washington, D.7T.

Bartelle Memorial Inststute, Headguartered in Columbus, Ohio

Brookhaven National Laboratory, Upton, New York
ssachusetis

Charles Stark Draper Laboratory, Incorpcrated, Campridge, Mass

TNA Corporation (CNAC), Alexandria, Virginia
Environmental Jnstitute of Michigan, Ann Arbor, Michigan

~

chnology/Georgia Tech Applied Rescarch Corporaticn/

Georgla Instlitute of Te
Institute, Atlanta, Georgia

Georgia Tech Research
Hanford Environmental Hezlth Foundation, Richland, Washington
ITT Research Institute, Chicago, Tillinols

Tnotitute of Gas Technology, Chicaege, Illinois

Instrtute for Defense Bnalysis, Rlexandria, Virginia

LMI, McLean, Virginid

Mitre Corpcration, Bedford, Massschusetts

Mitretek Systems, Inc., Falls Church, Virginia

reen Bank, West Virginia

[

Naticnal Radiological 2stronomy Observatory,
Nationeal Renewaple Energy Laborstory, Golasn, Tolorado

Gak Ridge Associated Universities, CUak Ridge, Tennessze
Rand Corporation, Santa Monica, Celifornia

Fesearch Triangle Institute, Ressarcn Triangle Pard, Norih Carolina

Riverside Reszarch Institute, New York, New York

South Carclina Research Buthority (SCRA), Tharleston, South Tarolina




Southern Research Institute, Blrmingham, tlabama

Southwest Research Institute, San Antonic, Texas

SRT International, Menlo lari, California

Syracuse Rescarch Corporation,
Incorporated

Universities Research Association,

brgonne, Illinois
Urban Institute, Washington D.C.

Non-profit insurance companies,

Syracuse, New Yor

i

(National Acceler

ation Laby},

Other non-profit organizations as negotiated with awarding agencies
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Circular No. A-133
Revised to show changes published in the Federal Register June 27, 2003
audits of States, Local Governments, and Non-Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT : Audite of Srates, Local Governments, and Non-Profit Organi.ations

1. burpose: This Circular is issued pursuant to the Single Audit Act of
1984, P.L. 96-502, and the Single Audit Act Amendments of 1996, P.L. 104-156.
It sets forth standards for obtaining consistency and uniformity among fFederal

agencies for the audit of States, local governments, and non-profit

organizations expending Federal awards.

Circular 2-1232 is issued under the authority of sections
United States Code, and Executive

2. Authority.
503, 1111, and 7501 et seqg. of title 31,

Orders 8248 and 11541.

3. Rescission and Supersession. This Circular rescinds Circular A-128,
"audits of State and Local Governments," issued April 12, 1985, and supersedes
the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1996. For effective dates,

see paragraph 10.

the standards set forth in this

4. Policy. Except as provided herein,
If any statute

Circular shall be applied by all Federal agencies.
specifically prescribes policies or specific requirements that differ from the

standards provided herein, the provisions of the subsequent statute shall
govern.

Federal agencies shall apply the provisions of the sections of this
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entity (a

recipient or another subrecipient).

This Circular does not apply to non-U.S. based entities expending
Federal awards received either directly as a recipient or indirectly &s a

subrecipient.
5 "Definitions. The definitions of key terms used in this Circular are

contained in § .105 in the Attachment to this Circular.

6. Reguired Action. The specific requirements and responsibilities of
Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular. Federal agencies

making awards to non-Federal entitiee, either directly or indirectly, shall
adopt the language in the Circular ip codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget (OMB).

OMB will review PFederal agency regulations and
and will provide interpretations of policy
effective and efficient

7. OMB_Respons:pilities.
implementation of this Circular,
requirements and assistance to ensure uniform,

implementation.
8 Information Contact. Further information concerning Circular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, Office
Office of Management and Budget, Washington,

F:
! o 3 BE

of Federal Financial Management,
DC 20503, telephone [202) 395-3993.



9. Feview Date. This Circular will have a policy review three years from
the date of issuance.
of the Attachment

ective Dates. The standards set forth in § .400
shall be effective

10. pff
5 Circular, which apply directly to Federal agencies,
1

te thi
July 1 996, and shall apply to audits of fiscal years beginning after June
30, 1996, except as otherwise specified in § L400 (a) .

in this Circular chat Federal agencies shall
shall be adopted by Federal agencies in codified
after publication of this final revision

The standards set for:ch
apply vo non-Federal entities
regulations not later than 60 days
in the Federal Register, sc that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that §__ .305(b) of the
Attachment applies to audits of fiscal yesars beginning after June 30, 1998.
The requirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-132 remain in effect for audits of fiscal years

heginning on or before June 30, 1996.
The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early

implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T. Smythe
Acting Director

ctachment

~
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PART -~AUDITS OF STATES, LOCRL GOVERNMENTS, AND

ORGAN1ZATIONS

Subpart s--General

Sec

__.1oo Purpose.
___.108 Definitions .

Subpart B--audits

__.200 Audit requirements.
_.205 Basis for determining Federal awards expended.
_.210 Subrecipient and vendor determinations.
__.215 Relation to other audit requirements.
_.220 Freguency of audits.
. .225 Sanctions.
_.230 Audit costs.
_.235 Program-specific audits.
Subpart C--Auditees
300 Auditee responsibilities.
__.305 Auditor selection.
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__.315 Audit findings follow-up.

.320 Report submission.

Subpart D--Federal Agencies and Pass-Through Entities
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Subpart E--Auditors

__.500 Scope of audit.

__.505 Audit reporting.
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.530 Criteria for a low-risk auditee.

Appendix A to Part __ - Data Collection Form (Form SF-SAC).
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- Circular A-133 Compliance Supplement.
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Subpart A--General
§ . 100 Purpose.

ets forth standards for obtaining consistency and uniformicy

This part s
for cne aud:t of non-Federal entities expending Fedeval

among Federxal agencies
awards .

§ . 105 Definitions.

Auditee means any non-Federa. entity that expends Federal awards which

must be audlted under this part.

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which mests the general
standards specified in generally accepted government auditing standards
(GAGAS) . The term auditor does notr include internal auditors of non-profit

organizations.

Audit finding means deficiencies which the auditor is required by
§ .510(a) to report in the schedule of findings and gquestioned costs.

CFDA number means the number assigned to o Federal program in the
Catalog of Federal Domest.ic¢ Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that
share common compliance reqguirements. The types of clusters of programs are
research and development (R&D), student financial aid (SFA), and other
clusters. “Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
and §__ .400(d) (2}, respectively. A cluster of programs

with §_  .400(d) (1)

shall be considered as one program for determining major programs, as
described in § .520, and, with the exception of R&D as described in
§  .200{c), whether a program-specific audit may be elscted.

Cognizant adgency for audit means the Federal agency designated to carry
out the responsibilities described in § .400(a) .

Compliance supplement refers to the Circular A-133 Compliance

Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from

the Government Printing Office, Superintendent of Documents, Washington, DC
20402-9325.

Corrective action means action taken by the auditee that:

(1) Corrects identified deficiencies;

{2) Produces recommended improvements; or

(3) Demonstrates that audit findings are either invalid or do mnot

warrant auditee action.
Federal agency has the same meaning as the term agency in Section 551(1)
of title 5, United Statas Code.

financial assistance and Federal cost-
from
It does

Federal award means Federal
reimbursement contracts that non-Federal entities receive directly
Federal awarding agencies or indirectly from pass-through entities.




include procurement contracts, under grants ©r contracts, used to buy
any audits of such vendors shall be covered

Concracts to operate Federal
(GOCO0e) are excluded from the

not
goods or services from vendors.
by tne Lerme and conditions of the contract.
Government owned, contracLor operated facilities
requirements of this part.

Fecgeral awarding agency means the Federal agency that provides an award
directly to the recipient.

Federal financial assistance means acssistance thabt non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus property), cooperative agreemenls, interest
subsidies, insurance, food commedities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to individuals as descriped in §_ .205(h) and §__ .205 (i)

Federal program means:

All Federal awards to a non-Federal entity assigned a single

(1)
number in the CFDA.
211 Federal awards from the same

(2) When no CFDA number is assigned,
agency made for the same purpose should be combined and considered one
program.

(3) Notwithstanding paragraphs (1) and (2) of this definition, a

cluster of programs. The types of clusters of programs are:

(i} Research and development (R&D);

(1ii) Student financial azid (SFA); and
(1ii) "Other clusters," as described in the definition of cluster

of programs in this section.

GAGAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits.

Generallv accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of

Certified Public Accountants (ARICPL).

Indiap tribe means any Indian tribe, band, nation, or other organized
group or community, including any Alaskan Native village or regional or
village corporation {as defined in, or established under, the Zlaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians

because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
the following categories:

achievement of objectives in

(1) Effectiveness and efficiency of operations;

Reliability of financial reporting; and

(3) Compliance with epplicable laws and regulations.
Internal control pertaining to the compliance reguirements for Federal
(Internal contrcl over Federal programs) means a process--effected by

programs



an entity's management and other personnel--designed to provide reasonable
assurance regarding the achievement of the following objectives ‘or Federal
programs :
(L) Transactionz are properly recorded and accounted for (Lo:
(1) Permit the preparation of reliable financial statéements and
Federal reports;
(11) Maintain accountability over assets; and

(i11) Demonstrate compliance with laws, regulations, and oLher

compliance requirements;
(2) Transactions are executed in compliance with:

(i) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

(i1} Any other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other assets are sairequarded against loss

o)

from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee received or administered by
a non-Federal entity.

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, lozal
public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local government.

Major program means a Federal program determined by the auditor to be a
major program in accordance with § .520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§ .215(c) .

Manadgement decision means the evaluation by the Faderal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a written decision as to what corrective action is nescessarv.

Non-Federal entity means a State, local government, or non-profit

organization.

Non-profit organization means:

(1) any corporation, trust, assoclation, cooperative, or other
organization that: '
(1) Iz operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;
(i1} Is not organized primarily for profit; and
{iii)} Uses its net proceesds to malntain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.

N
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OME means the Executive Office of the President, Office of Management

and Budget.
means the Federal awarding agency that
a recipient nat agsiqned

Oversgight agencv for audit
d
the Federal

provides the predominant amount of direct funding to
2 cognizant agency for audit. When there is no direct funding,
agency with the predominant indirect funding shall assume the oversight

The duties of the aversight agency for audit are described

responsibilicies.

in §__ .400(b) .
Effective July 28, 2003, the following is added to this definition:
B Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment.®

Pass-through entity means a non-Federal entity that provides a Federal
subrecipient to carry out & Federal program. :

award to &

Program-specific audit means an audit of one Federal program as provided

for in § .200(c) and 8§ .235.

Questioned cost means a cost that is guestioned by the auditor because

of an audit finding:

(1) Wnhich resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;

{2} Where the costs, at the time of the audit, are not supported by
adeguate documentation; or

{3} Where the costs incurred appear unreasonable and do not reflect
the actions a prudent person would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards

received directly from & Federal awarding agency to carry out a Federal

program.

Research and development {(R&D) means all research activities, both basic

and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other

research and development activities and where such activities are not included
Development is the systematic use of knowledge

in the instruction function.
and understanding gained from research directed toward the production of

useful materials, devices, systems, or methods, including design and

development of prototypes and processes.
Single sudit means an audit which includes both the entity's financial

statements and the Federal awards as described in & .500.

the District of Columbila,

State means any State of the United States,
American Samoa, the

the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the

7 "
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Pacific Isleds, any ilnstrumentallty thereoi, any mu.t:~Siate, regional, or
interstate e :tity which hag governmental functions, and any Indian tribe as
defined in tols section.

Studen. Financiel Ald (SFA} includes those programs of general student
asslstance, such as those authorized by Title IV of the Higher Education Act

(20 U.5.C. 1070 et _seg.) which 1s admlnlstered by the

of 1965, as amended, .C.
vided by other Federal

U.3. Departm=nt of Education, and similar programs pro

agencies. It does not include programs which provide felliowships or similar
Federal awards to students on a competitive basis, or for specified studies or
research.

zpends Federal awards
but does
A

Subrec.pient means a non-Federal entity that
receijved from a pass-through entity to carry out a Federal program,
not include an individual that is a beneficiary of such a program.
subrecipient may also be a recipient of other Federal awards directly from a

Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor 15 provided in § .210.

Tynes of compliance requirements refers to the types of compliance
reguirements listed in the compliance supplement. IExamples 1nclude:
activities a:lowed or unallowead; allowable costs/cost principles; cash
management; =ligibility, matching, level of effort, eamarking; and,

reporting.

Vendor means a dealer, distributor, merchant, or other seller providang
goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in §_  .210.

Subpart B--Audits
& .200 Audit requirements.

{a) Audit reguared. Non-Federal entities that expend $300,000
(5500,000 for fiscal vears ending after December 3i, 2003) or more in a year
irn Federal awards shall have a single or program-specific audit conducted for
trnat year in accordance with the provisions of this part. Guidance on

determining Federal awards expended is provided in § .205.

(b} Single audit. Non-Federal entities that expend $300,000 ¢
for fiscal years ending after December 31, 2003) or more in a year Ln
awards shall have a single audit conducted in accordance with § .50
when they elect to have a program-specific audit conducted in accorda

paragraph (c} of this section.

(c) Program-specific audit election. When an auditee e
awards under only one Federal program (excluding Ré&D) and the F
program's laws, regulations, or grant agreements do not reguire a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § .235. A& program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through ent:ity, and that Federal agency, or pass—through entity in
the case of a subrecipient, approves 1ipn advance a program-specific audit.

xpends Federal

(a) Exemption when Federal awards expended are less than 530Q,000
L8500,000 for fiscel vears endipg after December 31, 2003). Non-Federal

L s




255 than 300,000 (500,000 Ifor riscal vears 2nding
Federal awards are exempl fron Federel

entities that expend
.215(a), bul records

1
afier becember 31, 2ol

) & vyear in
audit reguirements for ¢
e

except as noted in §

hat year,
must be available for review or audit by appropriate ofiicials of the Federal
agency, pass-tnrough entity, and General Accounting Office (GAO).
(RERDTY

(e) Federally Funded Research and Develapment Centers
Management of an auditee that owns or operates a FFRDC may eglect to Lreat
s

FFEDC ac @ separate entity for purposes of this part.

the

§ .205 Basis for determining Federal awards expended.

(&) Determining Federal awards expended. The determination of when an
award is expended should be based on when the activity related to the award
Generally, the activity pertains to events that require the non-
regulations, and the provisions of
expenditure/expense transactions
cooperative agreements,

ocecurs.
Federal entity to comply with laws,
contracts or grant agreements, such as:
associated with grants, cost-reimbursement contracts,
and direct appropriations; the disbursement of funds passed through

subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property.; the receipt c¢f surplus property; the
receipt or use of program income; the distribution cr consumption oI rood
commodities; the disbursement of amounts entitling the non-Federal entity to

an interest subsidy: and, the period when insurance is in force.

+

Since the Federal Government is

(b) Loan_and loan guarantees (loans).
at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs (c) and (d) of this section:
(1) Value of new loans made or received during the fiscal year;
plus

(2) Bezlance of loans from previous years for which the Federal.

Government imposes continuing compliance reguirements; plus
(3) Any interest subsidy, cash, or administrative cost allowance
received.

Loan and loan guarantees (loans) at institutions of higher

) (c)
education. When loans are made to students of an institution of higher
education but the institution does not make the loans, then only the value of

loans made during the year shall be considered Federal awards expended in that

year. The balance of loans for previous years is mnot included as Federal
awards expended because the lender accounts for the prior balances.

(loans). Loans, the proceeds of
are not conglidered Federal
and the provisions

(d) Prior loan and locan guarantees
which were received and expended in prior-years,
awards expended under this part when the laws, regulations,
of contracts or grant agreements pertaining to such lcans impose no continuing

compliance reguirements other than to repay the loans.

(e) Endownent funds. The cumulative balance of Federal awards for
endowment funds which are federally restricted are considered avards expended
in gach year ip which the funds are =till restricted.

not considered a
rent recelved as part

F
A 33

Free rent received by itself is
free

Free rent.
However,

ward expended under Lthis part.

f
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f an award Lo carry out a Federal program shall he ndluded in determining
5
5

Tmderal awards expended and subject to audit under tnes part.
iq) Valuing non-cash assistance. ederal non-tash assistance, such as
‘ree rent, food stamps, food commodities, donated property, or donated surplus
¢
L

operty, shall be valued at falr market value at the time of recelpt or the

essessed value provided by the Federal adgency.

thy Medicare. Medicar
patient care services to Medica
Federal awards expended under t

e payments to a non-Federal entaity for providing
re eligible individuals are not considered
his part.

(L) Medicaid. Medicaid payments to a subreciplent for providing
patient care services to Medicaid eligible individuals are not congidere=d
Federal awards expended under this part unless a State requires the funds
be treated as Federal awards expended because reimbursement .s on a cost-
reimbursement basis.

to

(7) Certain loans provided by the National] Credit Union
Administration. For purposes of this part, loans made from the National
Credit- Union Share Insurance Fund and the Central Liguidity Facllity that are
funded by contributions from insured instifutions are not considered Federal

awards expended.

§ . 210 Subrecipient and vendor determinations.
(a) General. An auditee may be a recipient, a subrecipient, and a
vendor. Federal awards expended as a recipient or a subrecipient would be

subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal avwards. The guidance :in

paragraphs (b} and {(a) of this section should be considered in determining

whether payments constitute a Federal award or a payment for goods and
services.

(b) Federal award. Characteristics indicative of a Federal award
received py a subrecipient are when the organization:

(1) Determines who 1s eligible to receive what Federal financial
a35istcance;

{2} Has its performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making;

(4) Ras responsibility for adherence tc¢ applicable Federal

program compliance requirements; and

(5) Uses the Federal funds to carry out & program of the
organization as compared to providing goods or services for a program of the
pass-through entity.

{c) Payment for goods and services. Characteristics indicative of a
a vendor are when the organization:

payment for goods and services received by

(1) Provides the goods and services within normal business

operations;



il goods or services to many different

(2) Frovides similar
purchasers,
(3) Operates in a competitive environment
(4) Provides goods or services that are ancilliary to the
operation of the Federal program; and
(5) Is not subject to compliance requirements of the Federal
program.
(d) Use of judgment in maling determination. There may be unusual
In making the

circumstances or exceptions to the listed characteristics.
determination of whether a subrecipient or vendor relationship exists,
substance of the relationship is more important than the form of the

agreement. It is not expected that all of the characteristics will be present

and judgment should be used in determining whether an entity is a Subrecipient

the

or vendor.
Since this part does not apply to for-
responsible for establishing
by for-profit subrecipients.

(e) For-profit subrecipient.
profit subrecipients, the pass-through entity is
reguirements, as necessary, to ensure compliance
The contract with the for-profit subrecipient should describe applicable
the for-profit subrecipient's compliance
ensure compliance for Federal awards made to for-
monitoring during the

compliance reqguirements and
responsibility. Methods to
profit subreciplents may include pre-award audits,
contract, and post-award audits.

(£) Compliance responsibility for venders. In most cases, the
auditee's compliance responsibility for vendors is only to ensure that the
and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Programn
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
re structured such that the vendor is responsible for program compliance or™”
the vendor's records must be reviewed to determine program compliance. ZAlso,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
and the provisions of contracts or grant agreements.

procurement, receipt,

with laws, regulations,

§ .21s5 Kelation to other audit requirements.

(a) Audit under this part in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit reguired
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agenciecs from carrying out
additionel audits. Any additionel audits shall be planned and performed in
such & way as to build upon work performed by other auditors.

to pay_for additional audits. A Federal agency
shall, consistent with other
full cost of such

(h) Federal avency
that conducts or contracts for additional audits
applicable laws and regulations, arrange for funding the

additional audits.

[
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] Reguest for a progiam to be aud.ted ac & glor Drograu. A “Vederal
,

(<)
4gENCyY May request an auditee o have a particular Federal program aud. ted ag

a major program on lieu of the Federal agency conducting OF arranging o or
adaitional audits.  To xllow for planning, such guests should be made av
1 year to be aundited. The

3

teast 180 gays priovr to the end of the fiscal
auditees, after consuliation wizh its auditor, should promptly responc T Such

2,
request by informing the [Fede:
sudited as a major program using the risk-based audit approach describ=d in

§ .520 and, if not, the estimated incremental cost. The Federal agercy
shall then promptly confirm to the auditee whether 1t wants the progran
audited as a major program. If tne program is to be audited as a major
program pased upon this Federal agency regquest, and the Federal agency agras=s
to pay the full incremental costs, then the auditee shaell have the program
audited as a major program. A pass-through entity may use the provisions of

this paragraph for a subrecipient.

s1 agency whether the program would otherwise be

§ .220 Fragquency of audits.

Except for the provisions for biennial audits provided in paragraphs (a)
F P :

and (b) of this section, audits required by this parc shall be performed
years within the bliennial

annually. Any biennial audit snall cover both
period.

(a) A State or local government that 1s required by constitution or
statute, 1n effect on January 1, 1987, to undergo its audits less frequently
than annually, 1s permitted to undergo its audits pursuant to this parc
biennially. This reguirement must still be in effect for the biennial period

under audit.

(b)) Any non-profit organization that had biennial audits for ell
biennial periods ending between July 1, 1992, and January 1, 1993, is
permitted to undergo its audits pursuant to this part biennially.

IS 225 Sanctions.

No audit costs may be charged to Federal awards when audits reguired by
this part have not been made or have been made but not Ln accordance with this

In cases of continued inability or unwillingness to have an audit

part.
federal agencies and pass-through

conducted in accordance with this part,
entities shall take appropriate action using sanctions such as:

Withholding a percentage of Federal awards until the avdit 1is

tal
completed satisfactorily:

(b) Withholding or diszllowing overhead coOsts;

(c) Suspending Federal awards until the audit is conducted: or

(d) Terminating the Federal award.

S .230 Audit costs.
(a) Lllowable costs. Unless prohibited by law, the cost of auvdits
allowable charges to

made in accordance with the provisions of this part are
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

c
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entity shall not charge the

(1) Unallowable costs. B non-Federal
fol.owing to a Federel award:
(1) The cosi of any audit under the Single Audit Act Amendments
accoragance with thisg pert.

of @Y (21 U.5.C. 7501 et seqg.) not conducted in

(2) The cost of auditing & non-Federal entity which nas Federal
awa:ds expended of less than S300, 000 ($500.000 for fiscel years ending afier
December 31, 2003) per year and 1s thereby exempted under §  .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §  .400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPR’s generelly accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-
through entity and address only one or more of the following types of
compliance reguirements: activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;

and, reporting.

& .235 Program-specific audits.
(a) Program-specific audit cguide available. In many cases, a program-
ic audit guide will be available to provide specific guidance to the
compliance reguirements, suggesteds

The auditor should

specif
auditor with respect to internal control,
audit procedures, and audit reporting requirements.
contact the Office of Inspector General of the Federal agency to determine
whether such & guide is available. When & current program-speciiic audit
guide 1s aveilable, the auditor shall follow GAGAS and the guide when

performing a program—-specific audit.

(b) Program-specific audit guide not available. {1} When a program-

specific audit guide is not available, the auditee and auditor shall have
basically the same responsibilities for the Federal program as they would have

for an audit of a major program in a single

audit.

the financial statement (s) for the

(2) The auditee shall prepare
a schedule of expenditures of

Federal program that includes, at a minimum,
Federal awards for the program and notes that describe the significant

accounting policies used in preparing the schedule, & summary schedule of
prior audit findings consistent with the requirements of § .315(b), and a
corrective action plan consistent with the requirements of § .315 (o) .

(3) The auditor shall:
(1) Perform an audit of the financial statement (s) for the
Federal program in accordance with GAGAS;

a

(i1} Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
reguirements of §  .500(c) for a major program;

{11i1) Perform procedures to determine whether the auditee
and the provisions of contracts or grant
effect on the Federal program
for a major program; and

hee complied with laws, regulations,
agreemnents thst could have a direct and material

consistent with the requirements of § .500 {d)

’_)
L
W

F:
23



(.v) follow up on prior eudit findings, perform procedures
5

Lo assess the reasorableness of the summary schedul2 of prier audit find.ngs
nrapared by the auditee, and report, as

the summary schedule of prior audit

a curreni vyear audlt finding, when the
I.ndings matersally
riance with tne

aud) tor concludes tha
nisvepresents the status of any prior audit finding in acco

regulrements of § 500 (e) .

2 auditor's report{s) may be in the form of 2ither

{4 The
Tombined or separate reports and may be crganized differently from the manner
nresented Lln this section. The auditor's report{s;) shall state that the audit
. conducted 1n accordance with this part and include the following:

(1) An opinion (or disclaimer of opinion; as to whether
the financlial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies;

A report on internal control reiated to the Federal

(21)
program, which shall describe the scope of testing of internal control and the

results of the tests;

fivi) A report on compliance which includes an opirnion (or
disclaimer of opinion} as to whether the auditee complied with laws,
and the provisions of contracts or grant agreements which could

regulations,
the Federal program; and

have a direct and material effect on

{iv) A schedule of findings and gquestioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with § _ .505(d) (1) and findings
and qguestioned costs consistent with the requirements of §  .505(d) (3).

(c) Report submission for program-specific audits.
The audit shall be completed and the reporting required by paragraph

(1)

() (2) or (c¢)(3) of this section submitted within the eirlier of 30 days after
raeceipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that preovided the funding or a different period is specified in a8 program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit snall be completed and the reguired reporting shall be

submitted within the earlier of 30 days after receipt of the auditor’s

or 13 months after the end ¢f the audit period, unless a diffe

report(sy,
Unless restricte

period is specified in a program-specific audit guide.)
law or regulation, the auditee shall make report copies available for pub

inspection.

LR O S

1

(2) When a program-specific audit guide is available, the

auditee shall submit to the Federal clearinghouse designated by OMB the data
collection Iorm prepared in accordance with § .320(b), as applicable to =
and the reporting required by the program-specific

program-specific audit,
Also, the auditee shall

audit guide to be retained as an archival copy.

submit to the Federal awarding agency or pass-through entity the reporting
requirad by the program-specific audit guide.

When a program-specific audit guide is not available, the
for a program-specific audit shall consist of the financisl

e Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2) of
this section, and the auditor's report({s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with

(3)
reporting package
statement (s} of th

o
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& .320(b), as applicaple to & program-specific audit, and one copy of this
reporting package shall be submetled to the Federal clearinghouse decignated
by OMB Lo be retained as an archival copy. Also, when the schedule of
findings and guestioned costs disclosed audit findings or the summary schedule
of pricr audit findings reported the status of any audit findings, the auditee
shall supmit one copy of the repoerving package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of & subrecipient. Instead of submitting .the reporting pacliage to
the pass-through entity, when & subrecipient is pot required to submit &
reporting package to the pass-through entity, the subreciplent snall provide
written notification to the pass-through entity, consistent with the
requirements of §__ .320(e)(2). E subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification

requirement.

(d) Other sections of this part mav applv. Program-specific audits
are subject to § _ .100 through §___.215{b), $  .220 through §  .230,
§___.300 through §__ .305, §  .315, §  .320(f) through § __ .320(3), §___.400
through § .405, § .510‘*hrouqh 8§ .515, and other referenced provisions
of this pEEE unless~zgntrary to the EEgvisions of this section, a program-

specific audit guide, or program laws and regulations.

Subpart C-~Auditees
§ .300 Auditee responsibilities.

The auditee shall:

(&) Identify, in its accounts, all Federal awards received and
Federal

expended and the Federal programs under which they were received.
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(b) Maintain internal control over Federal programs that provides
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.
{c) Comply with laws, regulations, and the provisions of contracts or

o

grant agreements related to each of its Federal programs.

(d) Prepare appropriate financial statements, including the schedule

of expenditures of Federal awards in accordance with § .310.

Ensure that the audits required by this part are properly
When extensions to the report supbmission

are granted by the cognizant or coversight

(e)
performed and submitted when due.

due date required by § .320(a}
agency for audit, promptly notify the Federal clearinghouse designated by OMB

and each pass-through entity providing Federal awards of the extension.

(f) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings ancd a corrective
action plan in accordance with § .315(b) and § .315(c), respectively.

§ .305 Auditor selection.

=
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£
foilow ne procurement standards prescrined by :ne Grant:
the "A-3102 Common Rule") published March 11,

e Auditor procurement. Ini procuring

rvizes, audltees shell
Ls Management Commen

FPaute (herelnafter referred to as

F98Y and amended hpril 19, 199% [insert appropr.ate CFR citation], Circular
£-110, "Uniform Administrative Reguirements for Grants and Agreements with
Inatitutions of Higher Education, Hospitals and Other Non-Profit

Organizations,” or the FAR (48 CFR part 42), as applicable (OMB Circulars are
avaiiab!e from the Office of Administration, Purlications OZfice, room 2200,
New Executive Office Building, Washington, DC 2i(503). Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's business enterprises, :1n procuring audit services as
stated in the A-102 Common Rule, OMB Circular &-110, or the FAR (48 CFR part
42), as applicable. 1In reguesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered In evaluating each proposal for audi:t services include the
respornsiveness to the request for proposal, relevant experience, availability
of staff with professional gqualifications and techpical abilities, the results
of external guality control reviews, and price.

(b) Restriction on auditor preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit reguired by this part when the
costs recovered by the auditee during the prior year exceeded $i

indirect

million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subseqguent years in
which the resulting indirect cost agreement or cost allocation plan is used to

recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after

June 30, 1998.

(c} Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they comply fully with the
requirements of this part.

§ .310 Financial statements.

(a} Financial statements. The audites shall prepare financial
statements that reflect its financial position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal y=zar that is chosen to meet the regquirements of this part.
organization-wide financial statements may also include departments,

However,
agencies, and other organizational units that have separate audits in
accordance with § .500(a) and prepare separate financial statements.

(b} Schedule of expenditures of Federal awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not reguired, the
auditee may choose to provide information reguested by Federal awarding

agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount .of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

For

(1} List individual Federal programs by Federal agency.
Federal programs included in a cluster of programe, list individual Federal
programs within a cluster of programs. For R&D, total FPederal awards expendsad
shall be shown either by individual award or by Fsderal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
-
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(2) For Federal awards received as a subrecipiont, the name of
-chrovugh entriy and identiiying number assigned by the pass-through

the pass
shall be 1ncluded.

encity

(2) 'rovide total Federal awards expended for cach individual
Frederal program and tne CFDA number oy other identifying numbe=y when the CFDA
information is not available.
(4) Include notes that describe the significant accounting
policies used in preparing the schedule.

(s To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each

Federal program.
(€) Include, in either the schedule or a note to the schedule,

the value of the Federal awards expended in the form of non-cash assistance,
and loans or loan

the amount of insurance in effect during the year,
guarantees outstanding at year end. While not required, it is preferable to

present this information in the schedule.

§ . 315 Audit findings follow-up.

The auditee 1s responsible for follow-up and corrective
Bs part of this responeibility, the auditee
The auditee shall
The

(a) General .
action on all audit findings.
shall prepare a summary schedule of prior audit findings.
also prepare a corrective action plan for current year audit findings. ‘
summary schedule of prior audit findings and the corrective action plan shall
include the reéference numbers the auditor assigns to audit findings under
§  .510(c). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding

initially occurred.

(b) Summary schedule of prior audit fipdings. The summary schedule of
prior audit findings shall report the status of a2ll audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance

with paragraph (b) (4)

of this section.

(1) When audit findings were fully corrected, the summary

schedule nesd only list the audit findings and state that corrective action

was taken.
(2 When audit findings were not corrected or were only

partially corrected, the summary schedule shall describe the planned

corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation.

(4) When the auditee believes the audit findings are no longerx
shall be

valid or do not warrant further action, the reasons for this position
described in the summary schedule. A valid reason for consideving an audit
finding as not warranting further action is that all of the following have

occurred:

(i} Two years have passed since the audit report in which

R R



Lhe finding occurred was submitted tc the Federal clearinghouse,
(ii) The Federal agency or pass-through entity is not
currenty following up with the auditeze on the audit finding; and

(iii) A management decision was not issued.

(¢! Corrective action plan. At the completion of the audit, the
audites shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide the name(s) of the contact person(s) responsible for corrective
action, the corrective action planned. and the anticipated completion date.
If the auditee does not agree with the audit findings or believes corrective
then the corrective action plan shall include an

action is not reguired,
explanation and specific reasons.

§ .320 Report submission.

The audit shall be completed and the data collection
(b) of this section and reporting package
described in paragraph (¢) of this section shall be submitted within the
earlier of 30 days after receipt of the auditor’s report({s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit. (However, for Ziscal
years beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor's report{s}, or 13 months
after the end of the audit period.) Unless restricted by law or regulation,
the auditee shall make copies available for public inspeaction.

(a) General .
form described in paragraph

(b) Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. B2 senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elements:
(1) The type of report the auditor issued on the financial statements of
the auditee (i.e., ungqualified opinion, gualified opinion, adverse
opinion, or disclaimer of opinion).

(1) Where applicable, a statement that reportable conditions in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were materizl weaknesses.

2 statement as to whether the audit disclosed any noncompliance which

(111)
is material to the financial statements of the auditee.

{1v) Where applicable, a statement that reportable conditions in internsl
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

{(v) The type of report the auditor issued on compliance for major
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programs {i.e., ungualified opinion, gualified opinion, adverse

opinion, or disclaimer of opiniorn).

s list of the Federal awarding agencies which will receive a copy of
the reporting package pursuant to § .320(d) (2) of OMB Circular

A-133.

A yes or no statement as to whether the auditee gualified as a low-

(vaii)
.530 of OME Circular A-13Z.

risk auditee under 8§
(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in § .520(b) of OMB Circular A-133.
The Catalogq of Federal Domestic Assistance (CFDA) number for each

Federal program, as applicable.

(ix)

The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule

of expenditures of Federal awards.

(x)

The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program.

(>xii) For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any questioned costs:

Activities allowed or unallowed.

(n) -
(B) Allowable costs/cost principles.

cy - Cash managemernt.

{D) Davis-Bacon Act.

(E) Eligibility.

(F) Egquipment and real property management.
(G) Matching, level of effort, earmarking.
(H) Period of availability of Federal funds.
{I) Procurement and suspension and debarment.
(J) Program income.

(K} Real property acquisition and relocation assistance.
{L) Reporting.

(M) Subrecipient monitoring.

(N) Special tests and provisions.

Auditee Name, Employer Identification Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date.

Auditor Address,

(xii1)

Name and Title of Contact Person,

{xiv) Auditor Name,
and Date.

2uditor Telephone Number, Signature,

(v) Whether the auditee has either a cognizant or oversight agency for

audit.

(>rvi) The name of the cognizant or oversight agency for audit determined in
accordance with §  .400(a) and §  .400(b), respectively.
Using the information included in the reporting package

of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (c) of this section, and that the content of

(2}
described in paragraph (c)
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form is limited to the date elements prescribed by OME.

Lie
o) Reporting package. The reporting package shall include the:
(1) Financial statements and schedule of expendiftures of
Federal awards discussed in §  .210(a) and §___ .310(b), respectively;
(2) Summary schedule of prior audit findings discussed in
5  .315(by;
(2} Auditor's report (s} discussed in §__ .505; and
(4) Corrective action plan discussed in §_ .315(c).
(a) Submission to clearinghouse. All auditees shall submit to the

Federal clearinghouse degignated by OMB the data collection form described in
paragraph (b) of this section and one copy of the reporting package described

in paragraph (c¢)} of this section for:

(1) The Federal clearinghouse to retain as an archival copy;
and

(2) Each Federal awarding agency when the schedule of findings
and questioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federal
awards that the Federal awarding agency provided directly.

(e} Additional submigsion by subrecipients. (1) In addition to the
requiremencs discussed in paragraph (d) of this section, auditees that are
alsoc subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (c) of this section for sach pass-
through entity when the schedule of findings and guestioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

(2) Instead of submitting the reporting package to a pass-
through encity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
{including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and guestioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
A subrecipient may submit a copy of the reporting package described

provided.
of this section to a pass-through entity to comply with this

in paragraph (o)
notification requirement.

(f) equests for report copies. In response to reguests by a Federal
agency or pags-through entiry, auditees shall submit the appropriate copies of

the reporting package described in paragraph (c) of this section and, if
requested, a copy of any management lstters issued by the auditor.

{g) Report retention regquirements. Auditees shall keep one copy of

the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (c¢) of this sesction on
file for three years from the date of submission to the Federal clearinghouse




Pass-through entities ghell keep subrecipients’

degignated by OME.
three vears from date of recelpt.

supmissions on file for
The Federal clearinghouss
packages received in

§ .235{c) (3) to

() Clearinghouse responcibilities.
designated by OME shall distribute the reporting
accordance wich paragraph (d) (2) of this section and §_
applicable Federal awarding agencies, maintain & data base of completed
audits, provide appropriate information Lo Federal agencies, and follow up
with known auditees which have not submitted the required data collection

torms and reporting packages.

(1) Clearinghouse address. The address of the Federal clearinghouse
currently designated by OMB is Federal audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132.

{3} Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OME. With OMB approval, the Federal clearinghouse may pilot test methods of

electronic submissions.

Subpart D--Federal Ahgencies and Pass-Through Entities
§ .400 - Responsibilities. .

Cognizant agency for audit responsibilities. Recipients expending

($50 million for fiscal years ending after December 31,
The

(a)

more than $25 million
2003) a year in Federal awards shall have a cognizant agency for audit.

designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless

a
OMB makes a specific cognizant agency for audit assignment.

Following 1s effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
fiscal years ending in 1995, 2000, 2005, and every fifth year

audit cognizance for periods ending in 1997 through

the recipient's
(However,

thereafter. For example,
2000 will be determined based on Federal awards expended in 1985.

for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning

after June 30, 2000.)

Following 1s effective for fiscal yvears ending after December 31, 2003
The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004. (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000} .
Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the ¢ld and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant
agency for audit shall:
(1) Frovide technical audit advice and liaison to auditees and
auditors.

Consider auditee reguests for extensions to the report
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32 The cogn:cant agency Lor audlc

submission due date required by § .3201(a)
may grant extens)ons [or good cause.

(3 Obtain or conduct guality control reviews of selected
made by non-Federal auditors, and prowvide the results, when

appropriate, Lo other interested organizations.

(4) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
as required by GAGAS

auditee or its auditor of irregularities or illegal acts,
or laws and regqulations.

(%) Advise the auditor and, where approrriate, the auditee of
any deficienciss found in the audits when the deficiencies reguire corrective
When advised of deficiencies, the auditee shall work

action by the auditor.
is not

with the auditor to take corrective action. If corrective action
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadequacies or
repetitive gubstandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary
acitiorn.

(&) Coordinate, to the extent practical, audits or reviews

made by or for Federal agencies that are in addition to the audits made
pursuant to thig part, so that the additional audits or reviews build upon

audites performed in accordance with this partc.

(7 Coordinate a management decision for audit findings that
affect the Federal programs of more than one agency.

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9) For biennial audits permitted under § .220, consider
auditee reguests to gualify as a low-risk auditee under § .530(a) .

{(b) Oversight agency for audit responsibilities. An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requested.

(2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit.

(c) Federal awarding agency regponsibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1} . Identify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal

award.

(2) Advise reciplents of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements.

(2} Ensure that audits are completed and reporis are received
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in a timely manner and in accordance with the reguirements of this part.

(4) Provide technical advice and counsel to auditees and
auditore as reguested.

(5) Issue & management decigsion on audit findings within six
months after receipt of the audit report and ensure that the recipient Lakes
appropriate and timely corrective action.

(6) Assign & person responsible for providing annual updates
of the compliance supplement to OMB.

{d) Pass-through entityv responsibilities. A pass-through entity shall

perform the following for the Federal awards it makes:

Identify Federal awards made by informing each
award.name and number, award year, if
When some of this information

(1)
subrecipient of CFDA title and number,
the award is R&D, and name of Federal agency.
is not available, the pass-through entity shall provide the best information

available to describe the Federal award.

(2) Advigse subrecipients of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements:
as well as any supplemental reguirements imposed by the pass-through entity.

{3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with

laws, regulations, and the provisions of contracts or grant agreements and

that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit reguirements of this part

for that fiscal year.
(5) Issue a management decision on audit findings within six

months after receipt of the subrecipient’'s audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as

necessary for the pass-through entity to comply with this part.

§ .405 Management decision.

{a) General. The management decision shall clearly state whether or
not the audit finding is sustained, the reasons for the decision, and the
erxpected auditee action to repay disallowed costs, make financial adjustments,

a

If the auditee has not completed corrective action,

or take other action.
Prior to issuing. the management

timetable for follow-up should be given.
decision, the Federal agency or pass-through entity may reguest
additional information or documentation from the auditee, including a reguest
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.

(b) Federal agency. As provided in § .400(a) (7), the cognizant
agency for audit shall be responsible for coordinating a management decision

for audit findings that affect the programs of more than one Federal agency.

2]
(i
ol
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As orovided in § .400 (c) (51, & Federval awarling agency ls responsible {or
LSenlng a management decision for findings nat relate to Federal awards it
malies to reciplents. Alternate arrangements may be made on a case-by-case
bar. s by agreement among the Federal agencinss concerned.
(c) Pass-through entity. As providad in § .400{(d) {5), the pass-
for

through enticy shall be responsible for mak:ing the management decision
auc:t findings that relate to Federal awards it makes to subrecipients.

(d) Time requirements. The entity responsible for making the
management declsion shall do so within six months of receipt of the audit
report.  Corrective action should be initiated within six months after receipt
of zhe audit report and proceed as rapidly as possible.

(e) Reference numbers. Management decislons shall include the
refzrence numbers the auditor assigned to each audit finding in accordance
with § L5100 ()

Subpart E--Auditors

5 .500 Scope of audit.
(a) General. The audit shall be conducted in accordance with GAGAS .

The audit shall cover the entire operations of the auditee; or, at the option
of <he auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each sucn department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall

be for the same fiscal year.

The auditor shall determine whether the

N (b) Financial statements.
tinancial statements of the auditee are presented fairly in all material
The

respects in conformity with generally accepted accounting principles.
auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the

auditee's financial statements taken as & whole.

<
it

(c) Internal contreol. (1) In addicion to the reguirements of GAGA
the auditor shall perform procedurss to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low
assessed level of control risk for major programs.

(2) Excapt as provided in paragraph (c) (3) of this section,

the auditor shall:

(1) Plan the testing of internal control over wmajor
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

(11i) Perform testing of internal control as planned in
paragraph {c})(2) (i) of this section.

{3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
(e) (2) of this section are not reguired for those compliance

paragraph

reguirements. However, the auditor shall report a reportable condition
(including whether any such condition is a material weakness) in accordance
with § .510, assess the related control risk at the maximum, and consider

whether additional compliance tests are reguired because of ineffective

24



internal contral.

{d) Compliance. (1} In addition to the requiremente ol GAGAS, the
auditor shall derermine whether the auditee has complied with laws,
requlations, and the provisions of contracts or grant agreements rthat may have
s direct and material effect on each ol its major programs.

(2, The principal compliance reguiremenis applicable to most
Federal programs and the compliance requirements of the largest Federal

programs are included in the compliance supplement.

For the compliance reguirements relatecd to Federal
an audit of these compliance

Where there have been

(3)
programs contained in the compliance supplement,
reguirements will meet the requirements of this part.
changes toc the compliance reguirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
reguirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the compliance supplement as

guidance for identifying the types of compliance requirements to test, and
determine the reguirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations

referred to in such contracts and grant agreements.

(4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance.

(e) Budit follow-up. 'The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§  .315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current year.

.320(b) (3), the auditor

(£) Date Collection Form. As required in §
shall complete and sign specified sections of the data collection form.

§ .505 Audit reporting.

The auditor's report(s) may be in the form of either combined or
separate reports and mey be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (or disclaimer of copinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion {or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is

presented fairly in all material respects in relation to the financial
statements taken as a whole.

A report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal! control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph

(b}

(d) of this section.

(c) 2 report on compliance with laws, regulations, and the provisions
noncompliance with which could have a

of contracts or grant agreements,




s-atements. This report shall also include

material elfect on the financie.

an opinion (or disclaimer of op.nion) as to whether the auditee complied witn

laws, regulations, and the prov slons of contracts or grant agreements whicn
ffect on each major program, and, wher=

could have s direct and materiaz. ef
applicable, refer to the separa-e schedule of findings and guestioned costis

described in paragraph (d) of tnis section.
(d) A schedule of findings and questioned costs wnich shall include
the following three components:

(1) A summary of the auditor's results which shall include:
(1) The type of report the auditor issued on the
financial statements of the auditee (i.e., ungualiiied opinion, gualified
npinton, adverse opinion, or disclaimer of opinion);

(ii) Where applicable, a statement that reportable
conditions :n internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
noncompliance which 1s material to the financial statements of the auditee;

(iv) Where applicable, a statement that reportable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
(i.e., unqualified opinion, qualified opinion, adverse

N SN

for major programs
opinion, or disclaimer of opinion);

A statement as to whether the audit disclosed any

{(vi)
audit findings which the auditor is regquired to report under § .510(a) ;
(vii)} An identification of major programs;
(viii)The dollar threshold used to distinguish between
Type A and Type B programs, as described in § .520(b); and
(1x) A statement as to whether the auditee gualified as
a low-rigk auditcee under § .530.
(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.
(3) Findings and guestioned costs for Federal awards which
ehall include audit findings as defined in § -510(a) .
(i) Audit findings {2.g., internal control findings,

compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(ii) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d)(2) and (d) (3)
of this section, respectively, should be resported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the schedule.

§ .510 Audit findings. s:
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(a) audit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and guestioned coOSts:

Reportable conditions in internal control over major

of whether a deficiency in internal
reportable condition for the purpose of reporting an audit
finding i¢ in relation to a type of compliance requirement for a major program
or an audit objective identified in ULhe compliance supplement. The auditor
shall identify reportable conditione which are individually or cumulatively

material weaknesses.

(1)
programs. The auditor's determination

control is a

(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation tc a type of compliance

requirement for a major program or an audit objective identified in the
compliance supplement.
{3} Known guestioned costs which are greater than $10,000 for
a type of compliance reguirement for a major program. Known questioned costs
In evaluating the effect of

are those specifically identified by the auditor.
guestioned costs on the opinion on compliance, the auditor considers the best

estimate of total costs guestioned (likely guestioned costs), not Jjust the
questioned costs specifically identified (known guestioned costs) The
auditor shall also report known questioned costs when likely guestioned costs
are greater than $10,000 for a type of compliance reguirement for a major
program. In reporting guestioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conseguences of

the questioned costs.

{4) Known questioned costs which are greater than $10,000 for
a Federal program which is not aundited as a major program. Except for audit
follow-up, the auditor is not reguired under this part to perform audit

procedures for such a Federal program; therefore, the auditor will normally
not find guestioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of guestioned costs for.a

Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

The circumstances concerning why the auditor's report on

(5}
unless

compliance for major programs is other than an ungualified opinion,
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards.

(6) Known fraud affecting a Federal award, unless such fraud

is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

reguirements of GAGAS.
(7) Instances where the results of audit follow-up procedures

disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .215(b) materially misrepresents the status of

any prior audit finding.
(b) Audit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities tc arrive
at a management decision.

The following specific information shall be

2
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included, as applicable, in aud.: findings:

(1) Federal program and specific Federal award identification
nciuding the CFDA title and number, Federal award number and year, name 27
Federal agency, and name of the applicable pass-through entity. When
information, such as the CFDA title and number or Federal award number, 13 not
avalilable, the auditor shall provide the best information available to
describe the Federal award.

(2) The criteria or specific requirement upon which the audit
Finding 1s pased, including statutory, regulatory, or other citation.

(3} The condition found, including facts that support the
deficaency identified in the audit finding.

(4) Identification of guestioned costs and how they were
computed.

(9) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem. Where
appropriate, instances identified shall be related to the universe and the

number of cases examined and be gquantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to

facilitate prompt and proper corrective action.

(1) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.
(8) Views of responsible officials of the auditee when there

Ls disagreement with the audit findings, to the extent practical.

(c) Reference numbers. Each audit finding in the schedule of findings

and guestioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§ .515 Audit working papers.

(a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the date of issuance of
the auditor’s report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Pederal awarding agency, pass-through enticy, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

repores.

(b) Access to working papers. Audit working papers shall be made

available upon reguest to the cognizant or oversight agency for audit or its
a Federal agency providing direct or indirect funding, or GAO at the
to resolve audit

designee,
completion of the audit, as part of a guality review,
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as 1is reascnable and necessary
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Major program determination.
use a risk-based approach to de:ermine

Thie risk-based approach ghall

(a) General. The auditor shall
oversight by

which Federal programs are major programs.
include consideration of: Current and prior audit experience,
Federal agencies and pass-through entities, and the inherent risk of the

Fedaral program. The process in paragraphs (b} through (i) of this secrion

snhall he followed.
{b) Step 1. (1) The auditor shall idencify the larger Federal
Type A programs are defined’

programs, which shall be labeled Type B programs.
as Federal programs with Federal awards expended during che audit period

exceeding the larger of:

(i) 5300, 000 or three percent
awards expended in the case of an auditee for which total Federal awards
expended egual or exceed $300,000 but are less than or egual to $100 million.

(.003) of

(.03) of total Federal

(i1) $3 million or three-tenths of one percent
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $£100 million but are less than or egual to $10

billion.
(iii} $30 million or 15 hundredths of one percent {.0015)
of total Federal awards expended in the case of an auditee for which total

Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1}
of this section shall be labeled Type B programs.
(2) The inclusion of large loan and loan guarantees (loans)
When

should not result in the exclusion of other programs as Type A programs.
a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under §  .220, the
determination of Type 2 and Type B programs shall be based upon the Federal

awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
For a Type 2 program to be considered low-risk, it shall have been

low-risk.
audited as a major program in at least one of the two most recent audit

periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had neo audit findings
under § _ .510(a). However, the auditor may use judgment and consider that
audit findings from guestioned costs under §  .510(a)(3) and §_  .510(a) (4),
fraud under § .510{a) (6}, and audit follow-up for the summary schedule of
prior audit findings under §  .510(a) (7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §5__ .525(c),
§  .525{d) (1), §_  .525(d)(2), and §  .525(d) (3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-risk.
{2} Notwithstanding paragraph (c) (1) of this section, OMB may
approve a Federal awarding agency's reguest that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
large Type A program to be audited as major each year at particular

for a
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.S.C. 2515). The Federal agency shall

1f knoown, the asuditor at least 180 davs prior to the

notify the recipient and,
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end of the flscal year Lo be audited of OMB's approval.

(d» Step 3. (1) The auditor shall ident:fy Type B programs which are
high-risk using professional judgment and the criteria in §__ .525. Howsver,
should the auditor select Option 2 under Step 4 (paragraph (e) (2) (i) (B) of
this secrion), the auditor is not reguired to identify more high-risk Type
programs than the number of low-risk Type A programs. Except for known
reportable conditions in internal control or compliance problems as discussed

E

tn § .525(b) (1), § .525 (b} (2), and § .525(c) (1), a single criteria in
§_ -525 would seldom cause a Type B program to be considered high-risk
(2) The auditor is not expected to perform risk assessments on
relatively small Federal programs. Therefore, the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of:
(1) $100,000 or three-tenths of one percent {(.003) of

total Federal awards expended when the auditee has less than or equal to 5100
million in total Federal awards expended.

(11) $300,000 or three-hundredths of one percent (.0002)
of total rederal awards expended when the auditee has more than $100 miliion
1n total Federal awards expended.

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs:
(1) All Type A programs, except the auditor may exclude any
Type 2 programs identified as low-risk under Step 2 (paragraph (c) (1) of this

section) .

(2) (1) High-risk Type B programs as identified under
either of the following two options:

() Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 {paragraph (d} of this section),
except this paragraph (e) (2) (i) (a) doess not require the auditor to audit more
high~-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B) Option 2. One high-risk Type B program for
cach Type A program identified as low-risk under Step 2.

(i1) When identifying which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragraph (e} (2) (i) (&) or (B),
the auditor 1is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of
time.

(3) Such additional programs as may be necesssary to comply
with the percentage of coverage rule discussed in paragraph (f) of this
section. This paragraph (e) (3) may reguire the auditor to audit more programs

as major than the number of Type 2 programs.

() Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in § _ .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

The auditor shall document in the working

(g} Documentation of risgk.
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papers the risk analvsis process used in determining major programs.

(1) Auditor's judgment . When the major program determinalion was
performed and documented in accordance with this part, the auditor’'s judgment
in applying the risl-based approach to determine major programs shall be
Challenges by Federzl agencies and pass-through entities

presumed correct .

shall only be for cl=arly improper use of the guidance in th:s part. However,
Federal agencies and pass-through entities may .provide auditors guldance about
the risk of a particular Federal program and the auditor shall conesider this
guidance in determining major programs in audite not yet completed.

(1) Deviation from use of risk criteria. For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (f) of this section. Under this option, the auditor would not be

required to perform the procedures discussed in paragraphs (c¢), (d), and (e)

of this section.
' {1) A first-year audit is the first year the entity is audited
under this part or the first year of a change of auditors.

To ensure that a freguent change of auditors would not

(2)
this election for first-year

preclude audit of high-risk Type B programs,
audits may not be used by an auditee more than once in every three years.

§ .525 Criteria for Federal program risk.

{a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and

consider criteria, such as described in paragraphs (b), (¢), and (d) of this
Also, as part of the risk

section, to identify risk in Federal programs.
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

(1) Weaknesses in internal-

(b) Current and prior audit experience.
Consideration

control over Federal programs would indicate higher risk.
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.

(1) A Federal program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a& single operating unit (e.g., one college campus) or pervasive throughout
the entity.

. (11} When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk. .

(iii) The extent to which computer processing 1s used
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may also indicate risk.

to

(2) Prior audit findinges would indicate higher risk,
particularly when the situations identified in the audit findings could have a
Federal program or have not been corrected.

significant impact on a
Federal programs not recently audited as msjor programs

(2)
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may be of higher risk than Federal programs recently auwdited a3 major nsrograms

without audit findings.

(c) Oversight exercised by Fedzral agencies and pass-through entities .
{1, Oversight exercised by Federal agencies or pass-through entities could
indicate risk. For example, recent monitoring or other reviews performed by
an oversight entity which disclosed nc significant problems would indicate
lower risk. However, monitoring which disclosed significant problems would
indicate higher risk.

the concurrence of OMB, may

(2) Federal. agencies, with
OMB plans to provide this

identify Federal programs which are higher risk.
rdentification in the compliance supplement.

(d) Inherent risk of the Federal program. (1) The nature of a
Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programg primarily involving staff payroll zosts may
have a high-risk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested requlations. Also, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may increase

risk.

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Federal awards
expended.

§ .530 Criteria for a low-risk auditee.

An auditee which meets all of the following conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
Coverage in accordance with §_ .520:

(a) Single audits were performed on an annual basis i1p accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not gualify as a low-risk auditee, unless agreed to in advance by the
cogn:izant or oversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified. Howsver, the
cognizant or oversight agency for audit may judge that an opinion
guelification doesg not affect the management of Federal awards and provide a
waiver.

which were

(¢} There were no deficiencies in internal control
However,

identified as material weaknesses under the requirements of GAGAS.
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not aftfect the management of Federal awards and provide

a2 waiver.
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(d) None of the Faderal programs had audit findings from any of the
follovwing in cither of the preceding two ysars {or, in the case of Liennial
audits, precedinoe two audrt periods) in which they were ciassiiied ac Type &
programs :

(1) Internal control deficiencieg which were identafied as

material weaknesses;

(z) Noncompl iance with the provisions of laws, regulations,

contracte, or grant agreemsnts which have a material effect on the Type A

program; or
(2) Known or likely guestioned costs that exceed five percent

of the total Federal awards expended for a Type A program during the year.

(Form SF-SAC)

Appendix A Lo Part _ Data Collection Form
[insert SF-SAC after finalized]

Appendix B to Part _ - Circular A£-133 Compliance Supplement
Note: Provisional OMBE Circular 4-133 Compliance Supplement is available
from the Office of Administration, Publications Ofiice, room 2200, New
Executive Office Building, Washington, DC 20503.
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Health Information In Compliance With The Health Insurance Portabiiity
And Accountability Act Of 1996 (HIPAA)
BUSINESS ASSOCIATE AGREEMENT
THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and entered as of
, 20__ by and between , 8
[corporation, partnership, dba], whose business address is

(hereinafter

referred to as “Business Associate”), and the CITY OF LONG BEACH, a municipal corporation
(hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provndes a multitude of health care and

related services; and
WHEREAS, in the course of providing health care and related services the City obtains

protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides particular services

to the City; and
WHEREAS, the City wishes to disclose some information to Bus.iness Associate, some of

which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and provide for the
security of protected health information in compliance with the Health Insurance Portability and
Accountability Act of 1996 ("HIPAA”) and regulations promulgated thereunder by the U.S. Department
of Health and Human Services and other applicable laws, including, but not limited to Title 45, Section

164.504(e) of the Code of Federal Regulations.
NOW,

THEREFORE, in consideration of the mutual terms covenants, and conditions in this
Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement shall have the same
meaning as those terms in the Privacy Rule codified in Title 45, Sections 160-164 of the Code

of Federal Regulations.
2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or disclose protected

health information other than as permitied or required by the Agreement or as
required by law.

b. Safeguards. Business Associate agrees o use appropriate safeguards to
prevent use or disclosure of the protected health information.
C. Mitigation. Business Associate agrees to mitigate, to the extent practucable any

harmful effect that is known to Business Associate of a use or disclosure of
protected health information by Business Associate in violation of the
requirements of this Agreement. '
Reporting of disclosures. Business Associate agrees to report to Covered Entity
any use or disclosure of the protected health information not provided for by this
Agreement of which it becomes aware.

e. Business Associate’'s Agents. Business Associate agrees to ensure that any
agent, including a subcontractor, to whom it provides protected health
‘information received from, or created or received by Business Associate on
behalf of Covered Entity agrees to the same restrictions and conditions that apply
through this Agreement to Business Associate with respect to such information.

. Availability of information to City. Business Associate agrees to provide prompt
access to protected health information in a designated record set to Covered
Entity or, as directed by Covered Entity, to an individual upon Covered Entity’s

request in order to meet the requirements under 45 CFR §.164.524.
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Amendment of Protected Health Information. Business Associate agrees to
promptly make any amendment(s) to protected health information in a
designated record set that the Covered Entity directs or agrees to pursuant to 45
CFR § 164.526 at the request of Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal practices, books,
and records, including policies and procedures and protected health information,
relating to the use and disclosure of protected health information received from,
or created or received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and Human Services
for purposes of the Secretary determining the Business Associate’'s compliance
with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document such
disclosures of protected health information and information related to such
disclosures as would be required for the City to respond to a request by an
individual for an accounting of disclosures of protected health information in
accordance with 45 CFR § 164.528.

Availability of Information to Covered Entity. Business Associate agrees to
promptly provide to Covered Entity or an individual information collected in
accordance with Section 2(i) of this Agreement, to permit Covered Entity to
respond to a request by an individual for an accounting of disclosures of
protected health information in accordance with 45 CFR § 164.528.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may use or disclose
protected health information to perform functions, activities, or services for, or on behalf of,
Covered Entity as specified in this Agreement, provided that such use or disclosure would not
violate the Privacy Rule if done by Covered Entity or the minimum necessary policies and
procedures of the Covered Entity. The specific use and disclosure provisions are as follows:

a.

d.

Except as otherwise limited in this Agreement, Business Associate may use
protected health information for the proper management and administration of
the Business Associate.

Except as otherwise limited in this Agreement, Business Associate may disclose
protected health information for the proper management and administration of
the Business Associate, provided that disclosures are required by law, or
Business Associate obtains reasonable assurances from the person to whom the
information is disclosed that it will remain confidential and used or further
disclosed only as required by law or for the purpose for which it was disclosed to
the person, and the person notifies the business associate of any instances of
which it is aware in which the confidentiality of the information has been
breached.

Except as otherwise limited in this Agreement, Business Associate may use
protected health information fo provide data aggregation services to covered
entity as permitted by 42 CFR § 164.504(e)(2)i}B).

Business Associate may use protected health information to report violations of
law to appropriate federal and state authorities, consistent with § 164.502(j)(1).

4. OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered Entity shall
notify Business Associate of any limitation(s) in its notice of privacy practices of
covered entity in accordance with 45 CFR § 164.520, to the extent that such
limitation may affect Business Associate’s use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity shall notify
Business Associate of any changes in, or revocation of, _‘p_e_Lmi_S..sigm by individual
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5.

to use or disclose protected health information, to the extent that such changes
may affect Business Associate’'s use or disclosure of protected heaith
information.
Notification of Restrictions. Covered Entity shall notify Business Associate of any
restriction to the use or disclosure of protected health information that Covered
Entity has agreed to in accordance with 45 CFR § 164.522, to the extent that
such restriction may effect Business Associate’s use or disclosure of protected
heaith information.
PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall not request
Business Associate to use or disclose protected health information in any manner that
would not be permissible under the Privacy Ruie if done by Covered Entity, except that
this restriction is not intended and shall not be construed to limit Business Associate’s
capacity to use or disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation services to
Covered Entity as provided for and expressly permitted under Section 3 (a), (b), and (c)

of this Agreement.

TERM AND TERMINATION. . , o
Term. The term of this Agreement shall be effective upon execution, and shall

terminate when all of the protected health information provided by Covered Entity
to Business Associate, or created or received by Business Associate on behalf of
Covered Entity, is destroyed or returned to Covered Entity, or, if it is infeasible to
return or destroy protected health information, protections are extended to such
information, in accordance with the termination provisions in this Section.
Termination for Cause. Upon Covered Entity’s knowledge of a material breach
by Business Associate, Covered Entity shall either:

Provide an opportunity for Business Associate to cure the breach or end the
violation and terminate this Agreement if Business Associate does not cure the
breach or end the violation within the time specified by Covered Entity;
Immediately terminate this Agreement if Business Associate has breached a
material term of this Agreement and cure is not possible; or

If neither termination nor cure are feasible, Covered Entity shall- report the
violation to the Secretary.

Effect of Termination.
Except as provided in paragraph (2) of this Section, upon termination of this Agreement

for any reason, Business Associate shall return or destroy all protected health
information received from Covered Entity, or created or received by Business Associate
on behalf of Covered Entity. This provision shall apply to protected health information
that is in the possession of subcontractors or agents of Business Associate. Business
Associate shall retain no copies of the protected health information.

. In the event that Business Associate determines that returning or destroying the

protected health information is infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or destruction infeasible and shall
extend the protections of this Agreement to such protected health information and limit
further uses and disclosures of such protected health information to those purposes that
make the return or destruction infeasible, for so long as Business Associate maintains
such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees, or agents
assisting Business Associate in the performance of its obligations under this Agreement
with the Covered Entity, available to Covered Entity, at no cost to Covered Entity to
testify as witnesses or otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, ofﬁcers,é;'or emplo;yees based on a




10.

11.

12.

13.

14.

claimed violation of HIPAA, the HIPAA Regulations or other laws relating to security or
privacy, except where Business Associate or its subcontractors, employees or agents
are named as an adverse party.
MISCELLANEQUS

References. A reference in this Agreement to a section in the Privacy Rule means

the section as in effect or as amended.

Amendment. The parties agree to take such action as is necessary to amend this

Agreement from time to time as is necessary for covered entity to comply with the

requirements of the Privacy Rule and the Health Insurance Portability and

Accountability Act of 1996. Amendments must be in writing and signed by the

parties to the Agreement.

Survival. The respective rights and obligations of Business Associate under Section

6(c) of this Agreement shall survive the termination of this Agreement.

Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered

Entity to comply with the Privacy Ruie.
LAW. This Agreement shall be governed by and construed pursuant to federal law and
the laws of the State of California (except those provisions of Caiifornia law pertaining to
conflicts of laws). Business Associate shall comply with all laws, ordinances, rules and
regulations of all federal, state and local governmental autherities.
ENTIRE AGREEMENT. This Agreement, inciuding Exhibits, constitutes the entire
understanding between the parties and supersedes all other agreements, oral or
written, with respect to the subject matter herein.
INDEMNITY. Business Associate shall protect, defend, indemnify and hold City, its
officials, employees, and agents (collectively in this Section referred to as "City")
harmless from and against any and all claims, demands, causes of action, losses,
damages, and liabilities, whether or not reduced to judgment, which may be asserted
against City arising from or attributable to or caused directly or indirectly by Business
Associate, Business Associate's employees, or agents in the performance of the duties
under this Agreement or any alleged negligent or intentional act, omission or
misrepresentation by Business Associate, Business Associate's employees or agents,
which act, omission or misrepresentation is connected in any way with performance of
the duties under this Agreement. [f it is necessary for purposes of resisting, adjusting,
compromising, settling, or defending any claim, demand, cause of action, loss, damage,
or liability, or of enfarcing this provision, for City to incur or fo pay any expense or cost,
including attorney's fees or court costs, Business Associate agrees to and shall
reimburse City within a reasonable fime. Business Associate shall give City notice of
any claim, demand, cause of action, loss, damage or liability within ten (10) calendar
days.
AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, such ambiguity
shall be resolved in favor of a meaning that complies and is consistent with HIPAA,
HIPAA Regulations and California law.
COSTS. If there is any legal proceeding between the parties to enforce or interpret this
Agreement or to protect or establish any rights or remedies hereunder, the prevailing
party shall be entitled to its costs and expenses, including reasonable attorneys' fees
and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall be in writing
and personally delivered or deposited in the U.S. Postal Service, first class, postage
prepaid, addressed to Business Associate at the address first stated herein, and to the
City at 333 West Ocean Boulevard, Long Beach, California 90802 Attention: Director,
Health Department. Notice of change of address shall be given in the same manner as
stated herein for other notices. Notice shall be deemed given on the date deposited in
the mail or on the date personal delivery is made, vyhichever.ﬁrst OCCUIS. e




15.

16.

17.

18.

WAIVER. The acceptance of any services or the payment of any money by City shall
not operate as a waiver of any provision of this Agreement, or of any right to damages
or indemnity stated in this Agreement. The waiver of any breach of this Agreement

shall not constitute a waiver of any other or subsequent breach of this Agreement. :
CONTINUATION. Termination or expiration of this Agreement shall not affect rights or
liabilities of the parties which accrued pursuant to Sections 7,12 and 14 prior to
termination or expiration of this Agreement, and shall not extinguish any warranties

hereunder.
ADVERTISING. Business Associate shall not use the name of City, its officials or

employees in any advertising or solicitation for business, nor as a reference, without the

prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties to benefit

themselves only and is not in any way intended or designed to or entered for the
purpose of creating any benefit or right for any person or entity of any kind that is not a

party to this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be duly executed with all
of the formalities required by law as of the date first stated herein. L

(Namﬁsf pﬁs%@mate),

(corpoVatlon parthership, individuaf)

iﬁ_—&L: 200% By
(person legally allowed to bind organization)
Title:

SZ*b[.ZO% By g!akW‘)ﬂyﬂM
(person legally allowed to bind organization)

Title:_ Secvetary
CITY OF LOQJG BEACH, a/municipal corporation
ASSISTANT _  MOEEGUTED PURSUAN-

Vard
F2d 26 20¢ By
City Ma er or designee T0 SECTION 3¢! up

"City" XHE CITY CHAKTER.

The fore%oing Agrggnent is hereby approved as to form this ﬂ\iay of

, 20

ROBERT E. SHANNON,
City rney ig
By

Deputy [/ Y
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CERTIFICATION REGARDING DEBARMENT

By signing and submitling this document, the recipient of federal assistance funds is providing the

certification as sel oul below:

1.

N

b
8

The certification in this clause is a malerial representalion of fact upon which reliance was
placed when this transaction was entered inlo. If it is later determined that the recipient of
federal assislance funds knowingly rendered an erroneous cerlification, in addition 1o
other remedies available to the Federal Government, the departmen{ or agency with
which this iransaciion originaled may pursue available remedies, including suspension

and/or debarmenl.

The recipient of Federal assistance funds shall provide immediate written notice to the
person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has

become erroneous by reason of changed circumstance.

The terms "covered transaction”, "debarred,” “suspended,” "ineligible,” "lower tier covered
transaclion,” "participant,” "person,” "primary covered transaction,” "principal,” “proposal,”
and “voluntarily excluded,” as used in this clause, have the meanings set out in the

Definitions and Coverage sections of rules implementing Executive Order 12549.

The recipient of Federal assistance funds agrees by submitting this document that it shall
not knowingly enter into any lower tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from participation in this covered
transaction, unless authorized by the departmental or agency with which this transaction

originated.

The recipient of Federal assistance funds further agrees by submitting this document that
it will include the dlause titled "Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion - Lower Tier Covered Transactions,” withoul modification, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a lower
lier covered transaction that it is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous.
A participant may decide the method and frequency by which it determines the eligibility of
ls principals. Each participanl may, bul is nof required to, check the list of parties

excluded from procurement or non-procurement programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
syslem of records in order lo render in good faith the cerlification required by this clause.
The knowledge and information of a parlicipant is not required to exceed thal which is
normally possessed by a prudent person in the ordinary course of business dealings.

Excepl for transaclions authorized under Paragraph 4 of these insiruclions, if 2 paricipant
in a covered transaclion knowingly enlers inlo a lower lier covered transaction with a
person who is suspended, debarred, ineligible, or voluntary excluded from participation in
this transaction, in addition 1o other remedies available {o the Federal Government, the

deparimenl or agency with which the fransaction originaled may purse available

remedies, including suspension and/or debarment.

PAn e




Tne reguiations implementing Executive Order 12548, Debarment and Suspension. 24 CFR Part
‘ g

L4 Section 24 510, Participants’ Responsibifities require this certification

i The recipient of Federal assistance funds certifies that neither it nor its principals
are presently debarred, suspended, proposed for debarment, declared ineligible,
or voluntarily excluded from participation in ths transaction by any Federal

department or agency.

2 Where the recipient of Federal assistance funds is unable to certify fo any of the
statements In this certification, such participants shall attach an explanation to this

document.

Contract Agency .

Agreament Number

Name andsTitle of Authorized Representative:

(I TIF g P7-of
Signatire iy 1};(‘// QW{] Date ﬁ/l/cﬁ <
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CERTIFICATION REGARDING LOBBYING

as defined in the Los Angeles Counly Code Chapter 2160

Conlraclor{s) and lobbyist firm(s),
(ordinance 93-0031), relained by the Contractor, shall fully comply with the requirements as set forth in

said County Code. The Coniraclor must also cemfy in writing that it 1s familiar with the Los Angeles
County Code Chapter 2.160 and thal all persons acling on behalf of the Contractor will comply with the

County Code.
Failure on lhe part of the Contraclor and/or Lobbyisl to fully comply with the County's Lobbyist
requiremen! shall constilule a maierial breach of the conlract upon which the City of Long Beach may
immediately terminaie this contract and the Contractor shall be hable for civil action.

es Appropriations Act,

The Contractor is prohibited by the Department of Inlerior and Related Agenci
known as the Byrd Amendments, and the Housing and Urban Development Cod.e of Federal

Regulations 24 parl 87, from using federally appropriated funds for the purpose of influencing or
attempting lo influence an officer or employee of any agency, a Member of Congress, an office or
employee of Congress, or any employee of a Member of Congress in connection with the awarding of
any Federal contract, the making of any Federal grant, loan or cooperalive agreement, and any
extension, continuation, renewal, amendment or modification of said documents

The Contractor must cerify in writing that they are familiar with the Federal Lobbyist Requirements
and that all persons andlor subcontractors acting on behalf of the Contractor will comply with the

Lobbyist Requirements.
Failure on the part of the Contractor or persons/subconfractors acting on behalf of the Contractor to
fully comply with Federal Lobbyist Requirements shall be subject to civil penalties. The undersignad

certifies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned
to any person for influencing-or attempting to influence an officer or employee of an agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal contract, the making of any Federal
grant, loan or cooperative agreement, and any extension, continuation, renewal, amendment or
modification of said documents.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempling to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
conneclion with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall
complete and submit Standard Form -LLL "Disclosure Form to Report Lobbying" in accordance

with its inslructions.

The undersigned shall require that the language of this certification be included in the award
5 s under-

documents for all sub-awards al all fiers (including subcontracts, sub-grants, and contract
grants, loans, and cooperative agreements) and thal all sub-recipients shall certify and disclose

accordingly.

This cerification is a malerial representation of fact upon which reliance was placed when this
fransaclion was made or enlered into. Submission of this cerlificalion is a prerequisiie for making
or enfering inlo this transaction imposed by Seclion 1352 Title 31, U.S. Code. Any person who
fails to file the required ceriification shall be subject 1o a civil penally of nol less than $10,000 and

not more than $100,000 for each such failure,

Coniraci Agency:

greement Number:

ame and Tilie ¢l Authorized Represertalive:

Jnaluie

(Le )y
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