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EMERGENCY SHELTER CONTRACT

31391

THIS EMERGENCY SHELTER CONTRACT (this “Contract”) is made and

entered, in duplicate, as of September 23, 2009 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 22, 2009, by and between CENTRO C.H.A. INC. a nonprofit California
corporation (“Organization”), with offices located at 727 Pine Avenue, Long Beach,
California 90813, and the CITY OF LONG BEACH, a municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“HUD”) for a program to provide human and social
services to homeless residents of the City; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide emergency housing
and supportive services to homeless residents of the City and the City has selected
Organization as a sub-recipient of grant funds; and .

WHEREAS, Organization provides human and social services to homeless
residents of the City; and

WHEREAS, City wishes to support these services by providing Emergency
Shelter Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides grant funding within a maximum amount and
program accountability by the City; and

WHEREAS, Organization agrees to perform these services and provide to
the City the information and supporting documentation required in this Contract;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows: TN
Section 1. The above recitals are true and correct and are incorporated

in the Contract.
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Section 2.

A Organization shall provide emergency shelter in conjunction
with supportive services to homeless residents of the City based on Intake and
Assessment, in accordance with Attachment “A” entitled “Statement of Work”,
Attachment “B” entitled “Budget’, Attachment “C” entitled “Compliance with
Federal Regulations”, Attachment “D” entitled “Office of Management Budget
(‘OMB") Circular A-110", Attachment “E” entited “OMB Circular A-122"
Attachment “F” entitled “OMB Circular A-133", Attachment “G” entitled “Health
Information in Compliance with the Health Insurance Portability and Accountability
Act of 1996 Business Associate Agreement”, Attachment “H” entitled “Certification

Regarding Debarment”, Attachment “I” entitled “Certification Regarding Lobbying”,
Attachment “J” entitled “Emergency Shelter Grant Program Purpose and
Definitions”, all of which are attached hereto and incorporated by reference, and
the Emergency Shelter Grant Program Desk Guide and the City of Long Beach
Grants Monitoring Guidelines, both of which have been separately provided to
Organization and are incorporated by this reference.

B. Organization shall adhere to all policies, procedures, rules
and regulations established by HUD and sources including but not limited to the
Emergency Shelter Grant Program Desk Guide, OMB Circulars, Code of Federal
Regulations (“CFR”), United States Codes, City of Long Beach Grants Monitoring
Guidelines, this Contract, the City’s contract with HUD for the funds dispersed
under this Contract, the Request for Proposal (“RFP”), Organization's proposal in
response to the RFP, and all Information Bulletins issued by the City's Department
of Health and Human Services, Homeless Services Division. In addition to and
without in any way limiting the foregoing, Organization shall comply with all laws

and regulations set forth in 24 CFR Part 576.

Section 3. The terms of this Contract shall commence at midnight on

October 1, 2009, and, unless sooner terminated as provided herein, shall terminate at

2
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August 31, 2011.
Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind and/or cash
match at a dollar for dollar rate of funds received from the City under this Contract.
Further, Organization shall maintain cash reserves equivalent to three (3) months
of funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Twenty Nine Thousand Seven Hundred Forty-Five
Dollars ($29,745.00) over the term of this Contract. Upon execution of this
Contract, the City shall disburse the funds payable hereunder in due course of
payments following receipt from Organization of billing statements in a form
approved by the City showing expenditures and costs identified in Attachment “B”".

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may with the prior written approval of the Director of the
City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment in expenditures shall not cause the
amount of the total budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and the amount of required matching
funds to each invoice. Invoices shall also show units of service and costs
identified in Attachment “B”. Failure to submit an invoice and its accompanying

documentation within the 15-day period may result in late payment or no payment
3
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from the City. Submission of incorrect invoices with ineligible/inallocable expenses
or inadequate documentation shall result in a Disallowed Cost Report. The
Disallowed Cost Report was created to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and similar reasons. In
the event that an item is disallowed in the invoice, Organization will be permitted to
resubmit the disallowed costs along with adequate source documentation, other
eligible expenses, and the like in the next invoice. The City reserves the right to
refuse payment of an invoice (a) received by it thirty (30) days after Organization
provided the services relating to that invoice; (b) including inallocable or ineligible
expenses; or (c) for the unauthorized expense of funds requiring written approval
for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work and Capers
Demographics certified by one of Organization's officers or by its Executive
Director. The City reserves the right to refuse payment of any outstanding invoice
if Organization fails to submit a final invoice or final reports within fifteen (15) days
of the end of the Operational Year.

G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within fifteen (15) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City

4
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will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and final reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach or noncompliance by the City.

l. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.
5
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Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’'s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. Organization shall participate in the City's Homeless
Management Information System (HMIS) and obtain funding to ensure
participation. Organization shall ensure implementation, operation and
maintenance necessary for participation throughout the term of this Contract.
Further, Organization shall enter data into the HMIS system on a regular basis (at
least weekly) and in a timely manner.

D. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not
6
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discriminate against any employee or applicant for employment because of race,
religion, national origin, color, age, sex, sexual orientation, gender identity, AIDS,
AIDS related condition, age, disability or handicap. Organization shall take
affirmative action to assure that applicants are employed or served, and that
employees and applicants are treated during employment or services without
regard to these categories. Such action shall include but not be limited to the
following: employment, upgrading, demotion or transfer, recruitment or
recruitment advertising; lay-off or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization’s behalf;, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to, any of the usual and customary
7
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rights, benefits or privileges of City employees.

Section8. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior
written consent of City. Any attempted assignment or delegation shall be void, and any
assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney's fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for

injuries to persons or damage to property that may arise from or in connection with

8
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the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

1. Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commissions, and their officials, employees and
agents shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions, and their officials, employees and agents.

2. Workers' Compensation insurance as required by the
California Labor Code.

3. Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

4. Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

5. Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

6. Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to

safeguard the proper handling of funds by employees, agents or
9
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representatives of Organization who sign as the maker of checks or drafts

or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City's Risk
Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City’s Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’'s Department of Health and Human Services, who will forward it to the
City's Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors which Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in

writing by the City’s Risk Manager or his/her designee.
10
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D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of the insurance
required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or designee all books, records and other information
relating to the insurance coverage required herein, during normal business hours.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’'s Risk Manager or
his/her designee may require that Organization, Organization's contractors and
subcontractors change the amount, scope or types of coverages required herein ff,
in his or her sole opinion, the amount, scope, or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for homeless individuals for not

less than three (3) years or, if the grant funds will be used for major renovation or
11
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conversion of the building, for not less than ten (10) years, according to a written
determination delivered to Organization by the City, and such determination shall
state when the applicable period of time shall commence and terminate.

B. Organization certifies that the building for which the grant
funds will be used for essential services, maintenance, operations and/or
homeless prevention services shall be maintained as a shelter or provider of
programs for homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Planning and Building Department has completed an environmental review under
24 CFR Part 58, and Organization shall not commence such services until the City
informs Organization of the completion and conditions of said environmental
review.

E. Organization shall provide reports as required by the City and
HUD.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
emergency shelters pursuant to the Emergency Shelter Grant Program, and
except as described in Section 11.G. below, Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

2. In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
12
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for employment on the basis of religion;

(b) discriminate against any person seeking
emergency shelter and related services on the basis of religion or
limit such services or give preference to persons on the basis of
religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3. The portion of the facility used as an emergency shelter
assisted in whole or in part under this Contract or in which services are
provided that are assisted under this Contract shall contain no sectarian
religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Emergency Shelter
Grant Program. However, an organization that participates in a HUD funded
program shall comply with the following provisions if it is deemed to be a religious
or faith-based organization.

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

2. A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may

continue to carry out its mission, including the definition, practice, and

13

LT:bg A09-03185
L:\Apps\CtylL aw32\WP Docs\D00S\P010100182326.D0C




OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O ©O© 0 ~N O O b~ W N -

N N N N N N NN MDD o2 0\ a4 a4 a2 a A aa o
0o ~N O O A W N 22O © O N O O Db WwN A

LT:bg AD9-03185

expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

3. A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

4, HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or

any change in use of the property during the term of the grant, is subject to
14
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government-wide regulations governing real property dispositions.
H. Organization shall provide homeless individuals with
assistance in obtaining:

1. Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and

2. Other Federal, State and local private assistance
available for such individuals, including mainstream resources.

l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by HUD.

J. Organization shall execute a Certification Regarding
Debarment in the form shown in Attachment “H".

K. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “I”.

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.

The City shall facilitate directly to HUD the submission of any information related to all

15
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financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organizations’ application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Manager, Homeless Services Officer, and to Organization at the address first stated
herein. Notice shall be deemed given on the date personal delivery is made or the date
shown on the return receipt, whichever is earlier. Notice of change of address shall be
given in the same manner as stated herein for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not
16
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constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

CENTRO C.H.A. INC., a nonprofit
California corporation

et/ 7, 2000 B

Pregident
ctica (it s
Type of Print Name

, 2009 By

Secretary

Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal
corporation

L g M,/ Assistant City Manager
[' , 2009 By _

O City Mapgger
“City”

TO SECTION 301 OF
THE CITY CHARTER.

This Contract is approved as to form on / r"/ 22 , 2009.

ROBERT E. SHANNON, City At?zfney

By

~/ Deputy

17
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City of Long Beach
Emergency Shelter Grant (ESG) Program 2008-2011
Scope of Work

AGENCY NAME: Centro CHA Inc. CONTRACT NUMBER: PENDING

Program Objective: Homeless Prevention actions will focus on those low-income households at imminent risk of losing housing to assure the best distribution to, and equal
access by, persons at risk of homelessness. Individuals or families who needs emergency assistance to avold homelessness must be abie to obtain this assistance without

cultural, or language barriers

1. Al least 26% (52/200) of participants will receive an assessment via the self-
sufficiency calculator to best identify needs to maintain and sustain housing.

2. At least 25% (13/52) of participants will receive rental and for utility assistance.
13

3, Al least 58% {30/52) of participants will develop a client-driven service plan thru
1:1 case-management to ensure sustainability and access fo community
resources or an-site programs as needed. (i.e. employment services, job
training, education assistance, financial stability, benefits, legal services, child 30
care, and transporiation)

Total Unduplicated Clients Served: 52

BB 0011 SOW {CanirpiCHA] FIHAL vis
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Attachment "B”




CITY OF LONG BEACH
EMERGENCY SHELTER GRANT PROGRAM 2009-2011 (ESGF)
PROGRAM BUDGET FOR Centro CHA Inc. CONTRACT #
PROJECT ADDRESS: 727 Pine Avenue, Long Beach, CA 90813

ESSENTIAL
SERVICES

PREVENTION
SERVICES

BUDGET ITEM ALLOCATION OPERATIONS

{STAFF)

OPERATIONAL BUDGETED SERVICE ACTIVITIES
COSTS (ESGP anly)

ESSENTIAL SERVICES

Provide case management services to individuals
and families in English or Spanish who are
homeless or at-risk of being homeless; meet with
the impacted individual or family to assess needs,

1. Case Manager - 0.50 FTE 18,245 18,245 develop and implement a comprehensive recovery
plan, assist in the identification and dissemination of
resources such as rental assistance or utility
assistance, and assist in removing barriers to self-
sufficiency, documenting all activities involved in this
process and maintaining a case files.

TOTAL ESSENTIAL SERVICES 18,245 18,245

Total Essential Services for Reimbursements

PREVENTION SERVICES

Funds for individual or families to assist with Rental |

1. Rental / Utility Assistance 11,500 11,500 Utilities Assistance

TOTAL PREVENTION SERVICES 11,500 Total Prevention Services for Reimbursement

TOTAL CLB CONTRACT 28,745 18,245 11,500

|Essential Services and Prevention Services
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" T§574.655 Wage rates.

§574.640

Ii of this part apply to activities under
tals program.
[6¢ FIU 50228, Sept. 15. 1899]

§574.640 Flood insurance proiection.

No property to be assisted under this
part may be located in an area that has
heen identified by the Federal Emer-
vency Management Agency (FEMA) as
having special {lcod hazards, unless:

(a)1) The conumunity in which the
area is situated is participating in the
National Flood Insurance Program and
the regulations thersunder (44 CrR
paris 59 through 79); or

{21 Less than a yvear has passed since
FEMA notification regarding such haaz-
arads: and

{h The grantee will ensure that flood
insurance on the structure is obtained
in compliance with section 102ta) of the
Flood Disaster Protection Act of 1973
(42 U.B.C. 4001 et seq.).

§574.645 Coastal barriers.

In accordance with the Coastal Bar-
rier Resources Act. 16 T.3.C. 3501, no fi-
nancial assistance under this part may
be made available within the Coastal
Barrier Resources System.

§574.650 Audit.

The financial management system
used by a State or unit of general local
government that is a grantee muast pro-
vide for audits in accordance with 24
CFR part 4d. A nonprofit crganizaticen
that is a grantee or a project sponsor is
subject to the audit requirements set
forth in 24 CFR part 45.

The provisicns of the Davis-Bacon
Act (40 U.S.C. 27T6a-276a-5) do not apply
to this program. except where funds re-
ceived under this part are combined
with funds from other Federal pro-
erams that are subject to the Act.

{a% FR 17201, Apr. 11. 1994]

24 CFR Ch. V {4-1-09 Edition)

PART 576—EMERGENCY SHELTER
GRANTS PROGRAM: STEWART B.
McKINNEY HOMELESS  ASSIST-
ANCE ACT

Subpart A—Genetal

Sec.

576.1 Avplicability and purpose.
576.3 Definitions.

576.5 Allocation of grant amounts.

Subpart B—FEligible Activities

376,21 Eligible activities,
576.23 Taith-based activities.
576.20 Who may carry out eliginle activities.

Subpart C—Award and Use of Grant
Amounts

576.31 Application requirements.
576.33 TReview and approval of applications.
576.35 Dweadlines for using grant amounts.

Subpart D—Redilocaiions

576.41 Reallocation: lack of approved con-
solidated plan—formula cities and coun-
ties.

576.43 Reallocation of grant amounts: lack
of approved consolidated plan—States,
territories, and Indian tribes.

576.45 Realiocation of grant amounts,
turned of unused AmMOoUNLs.

TE-

Subpart E—Program Requirements

576.51 Matching funds.

576.53 Use as an emergency shelter.

576.55 Building standards.

576.56 Homeless assistance and participa-
tion,

576.57 Other Federal requirements.

576.59 Relocation and acquisition.

Subpart F—Grant Administrafion

§76.61 Responsibility for grant administra-
tic—
876.63 Method of payment,
576.65 Recocrdkeeping.
576.67 Sanctions.

AUTHORITY; 42 U.S8.C. 3535() and 11376

SOURCE: 54 FR 48789 Nov. 7, 1989, unlesg
otherwise noted.

Subpart A—Generd|

§576.1 Applicability and purpose.

This part implements the Emergency
Shelter Grants program contained in
suhtitle B of title 1V of the Stewart B.

cKinney Homeless Assistance Act (42

216
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Ofe. of Assl. Secy., Comm. Planning, Deveiop., HUD §576.3

U.5.C. 11871-11378). The program au-
thorizes the Secrefary to make grants
to States. units of general local gov-
ernment, territories. and Indian tribes
(and to private nonprofit organizations
providing assistance to homeless indi-
viduals in the case of grants made with
reallocated amounts) for the rehalbili-
tation or counversion of buildings for
use as emergency shelter for the home-
less. for the payment of certain oper-
ating expenses and essential services in
connection with emergency shelters for
the homeless. and for homeless preven-
tion activities. The program is de-
signed to ke the first step in a con-
tinuum of assistance to enable home-
less individuals and families to move
toward independent living as well as to
prevent hoinelessness.

[61 FR 51548, Oct. 2. 1956]

$576.3 Definitions.

The terms Graniee and HUD are de-
fined in 24 CFR part 5.

Administrative costs means as the
term is defined in §583.135(b} of this
part, except that the exclusion reiates
to the costs of carrying out eligible ac-
tivities under §576.21a ).

Consolidated plan means the plan pre-
pared in accordance with part 81 of this
title. An approved consolidated plan
means a consolidated plan that has
bheen approved hy HUD in accordance
with part 91 of this title.

Conpersion means a change in the use
of a building to an emergency shelter
for the homeless under this part, where
the cost of conversion and any rehabili-
tation costs exceed 7b percent of the
value of the building after conversion.

Emergency shelter means any facilivy.

(6) Assistance in obtalxing other Fed-
eral, BState, and local asgistance includ-
ing mental health henefits; employ-
ment counseling: medical assistance;
Veteran's benefits; and income support
assistance such as Supplemental Secu-
rity Income benefits, Aid to Families
with Dependent Children, General As-
sistance, and Food Stamps;

(7) Other =ervices such as child care.
transportation, job placement and job
training: and

(8) Staff salaries necessary to provide
the ahove services.

Formula city or county means a metro-
politan city or urban county that is el-
igible to receive an allocation of grant
amounts under §578.5.

Homeless means ag the term is defined
in 42 17.8.C. 11302

Homeless prevention means activities
or programs designed to prevent the in-
cidence of homelessness, including (but
not limited to):

(1) Short-term subsidies to defray
rent and utility arrearages for families
that have received eviction or utility
termination notices;

{2) Security deposits or first month's
rent to permit a homeless family to
move into 158 own apartment;

{3y Mediation programs for landlord-
tenant disputes,;

(43 Legal services programs for the
representation of indigent tenants in
eviction proceedings;

(3) Payments to prevent foreclosure
on a home; and

(6) Other innovative programs and
activities designed to prevent the inci-
dence of homelessness.

Indian tribe means as the term is de-
fined in 42 U.S.C. b302(a).

Mujor rehabilitation meang rehabilita-

the primary.purpose of which is to pro-
vide temporary or transitional shelter
for the homeless in general or for spe-
cific populations of the homeless,

Essentia!  services includes services
concerned with emplovment, health,
drug abuse, and education and may in-
clude (but are not limited to)

(1} Assistance in cbtalning perma-
nent housing.

(2) Medical and psychological coun-
geling and supervision.

(3) Employment counseling.

(4) Nutritional counseling.

(5) Buhstance abuse treatment and
counseling.

tion that invelves costs in excess of Th
percent of the value of the building be-
fore rehabilitation.

Metropolitun city means a city that
was classified as a mefreopolitan city
under 42 . .8.C. 5302{a) for the fiscal
vealr immediately preceding the fiscal
year for which emergency shelter grant
amounts are made available,

Nonprofit recipient means any private
nonprofit organization providing as-
sistance to the homeless, to which a
State or unit of general local govern-
ment distributes emergency shelter
grant amounts.

217
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available

§5746.5

Obliguted means that the grantee or
State recipient. as appropriate, has
placed orders. awarded contracts. re-
ceived services. or entered similar
transactions that require pavment
from the grant amount. Grant amounts
that a unit of general local government
or State awards toe a private nonprofit
crganization by a written agreemsnt or
letter of award reguiring payment from
the grant amount are obligated.

Private nenprofit orgunization means
as the term is defined in 42 T.5.C. 11371,

Itehabilitation means the labor. mate-
rials. tools. and other costs of improv-
ing huildings. other than miner or rou-
tine repairs, The term includes where
the use of a building is changed to an
emergency shelter and the cost of this
change and any rehabilitation costs
does not exceed 74 percent of the value
of the building bhefore the change in
use.

Renovation means rehabilitation that
invelves costs of 75 percent or less of
the value of the building before reha-
bhilitation.

Responsibie enfify means as the term
is defined in §36.2 of this title. as ap-
plied though §38.1(hi3 of this title and
§576.57(e).

State means each of the several
States and the Commonwealth of Puer-
to Rico.

Territory means each of the following:
the Virgin Islands, Guam. American
Samoa. the Northern Mariana Islands.
Palau (Trust Territory of the Pacific).
and any other territory or posgession
of the United States.

State reciplent means any unit of gen-
eral local government or nonprofit or-
ganization to which a State makes

24 CFR Ch. V {4-1-09 Edition)
otherwise reasonably established by
the grantee or the State recipient.

[54 FR 46799, Wov. 7, 1888, as amended a1t b6
FR 56126, Oct. 31, 1981: 60 FR 1818, Jan. 5. 1085:
61 PR 5210, Feb. 9. 1896: 61 FR 51548. Oct. 2.
196861

§576.5 Allocation of grant amounts.

(a) Territories, HUD will set aside for
allocation to the territories an amount
equal to (.2 percent of the total
amount of each appropriation under
this part in any fiscal vear. HUD will
allocate this set-aside amount to each
territery based upon its proportionate
share of the total population of all ter-
ritories.

(b) Siutes, metropelitan cities, urban
counties, and Indign fribes. HUD will al-
locate the amounts that remain after
the set-aside to territories under para-
graph (a) of this section. to States.
metropolitan cities, urban counties,
and Indian tribes. as provided in 42
U.8.C. 11373. HUD will subseguently
distribute the amount set aside for In-
dian tribes under this paragraplh as
provided in §576.31.

(cy Notification of allocation amount.
HUD will notify in writing each State.
metropolitan city, urban county. and
territory that is eligible to receive an
allocation under this section of the
amount of its allocation.

[B1 FRE 01349, Gcu. 2, 1986)

Subpart B—Eligible Activities

§576.21 Eligible activities.

(a) Eligible activities. Bmergency shel-
ter grant amounts may be used for one
or more of the following activities re-
lating to emergency shelter fer the

emmergency  sheiter—grant
amounts.

(il of genevel local gevernment means
any city, county. town, township. par-
ish, village. or other general purpose
political subdivision of a State.

Urban county means a county that
was classified as an urban county
wnder 42 U.8.C. 5802(a) for the fiscal
yvear immediately preceding the fiscal
vear for which emergency shelter grant
amounts are made available,

Value of the building means the mone-
tary value assigned to a building by an
independent real estate appraiser, or as

]

P

homeless?

(1) Renovation. major rehabilitation.
or conversion of huildings for use as
emergency shelters for the homeless:

(2) Provision of essential services to
the homeless, subject to the limita-
tions in paragraph (b) of this section;

(3) Payment for shelter maintenance.
gperation, rent, repairs, security. fuel.
equipment, insurance. utilities. food.
and furnishings. Not more than 10 per-
cent of the grant amount may be used
for costs of staff;

(4y Developing and implementing
homeless prevention activities. subject

18
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Ofc. of Asst, Secy., Comm. Planhing, Develop., HUD

to  the limitations in 42 U.S.C.
11374ta)i4r and paragraph (¢) of this sec-
tion. Grant funds may be used under
this paragraph to asgist families that
lhave received eviction notices or no-
tices of termination of utility services
only if the conditions stated in 42
U.8.C. 11374(a)4) are met; and

(5) Administrative costs. in accord-
ance with 42 U.8.C. 11378,

(by Limitations on provision of essential
services. (1) Grant amounts provided by
HUD to units of general local govern-
ment., territories, or Indian tribes, and
grant amounts provided by a State to
State recipients. may be used to pro-
vide an essential service under para-
graph {a)2) of this section cnly if the
service is a new gervice, or is a quan-
tifiable increase in the level of a serv-
ice above that which the unit of gen-
eral local government {(or, in the case
of a nonprofit organization, the unit of
general local government in which the
propesed activities are te be located),
territory. or Indian tribe. ag applicable,
provided with local funds during the 12
calendar months immediately before
the grantee or 3tate regipient received
initial grant amounts,

(2) Limits on the use of assistance for
essential services established in 42
U.5.C. 11374(ax2) are applicable even
when the unit of local government, ter-
ritery, or Indian tribe provides some or
211 of its grant funds to & nonprofit re-
cipient. This limitation may be waived
in accordance with 42 U1.5.C. 11374.

(¢y Limitation on homeless prevention
gctivities, Limits on the use of assist-
ance for homeless prevention activities
established in 42 U.8.C. 11374a)4) are
applicable even when the unit of local

provides some or all of its grant funds
to & nenprofit recipient.

[61 PR 51549, Oct. 2. 1896]

§576.23 Faijth-based activities.

(a) Organizations that are religious
or faith-based are ¢ligible. on the same
basis as any other organization, to par-
ticipate in the BEmergency Shelter
Grants program. Neither the Federal
governnmient nor a State or local gov-
ernment receiving funds under Hmer-
gency Shelter Grants programs shall
discriminate against an organization

govenmett—herttory—or-Indian tribe -

§576.23

on the basis of the organization’'s reli-
gions character or affiliation.

(b Orpanizations that are directly
funded under the Emergency Shelter
Grants program may not engage in in-
herently religious activities, such as
waorship, religious instroction. or pros-
elvtization as part of the programs or
services funded under this part. If an
organization conducts such activities.
the activities must be offered sepa-
rately, in time or location. {rom the
programs or services funded under this
part, and participation must be vol-
untary for the beneficiaries of the
HUD-funded programs or services.

(c} A relizious organizaticn that par-
ticipates in the Emergency =Shelter
Grants program will retain its inde-
pendence from Federal, State, and
local governments, and may continue
to carry out its mission, including the
definition, practice, ancd expression of
its religious beliefs. provided that it
does not use direct Emergency Shelter
Grants funds to support any inherently
religions activities, such as worshin,
religious instruction. or proselytiza-
tion, Among other things. faith-based
organizations may use space in their
facilities to provide Emergency Shelter
Grants-funded services, without remaov-
ing religious art, icons, scriptures. or
other religious symbols, In addition, an
Emergency Shelter Grants-funded reli-
gious organization retains its author-
ity over 1ts internal governance, and it
may retain religious terms in its orga-
nization's name, select its board mem-
bers on a religious basis. and include
religious references in its organiza-
tion’s mission statements and other
governing documents.

(d} An organization that participates

in the Emergency Shelter Grants pro-
gram shall not, in providing program
assistance, discriminate against a pro-
gram heneficiary or prospective pro-
aoram beneficiary on the basis of reli-
gion or religious bhelief

(e) Emergency shelter grants may
not he used for the rehabilitation of
structures to the extent that those
structures are used for inherently reli-
gious activities, Emergency shelter
grants may be used for the rehabilita-
tion of structures only to the extent
that those structures are used for con-
ducting eligible activities under this

219

ATTACHMENT ..C ..
PAGE . . oF ..\ pAGES




§576.25

part. Where o structure is used for both
eligible and inherently religious activi-
ties. emergency shelter srants may not
exceed the cost of those pertions ¢f the
rehabilitation that are attributable to
eligible activities in accordance with
the cost accounting reguirements ap-
plicable to emergency shelter grants in
this part. Sanctuaries. chapels. or
other rocoms that an Emergency Shel-
ter CGrants-funded religious congrega-
tion uses ag itg principal place of wor-
ship, however. are ineligible for Emer-
gency Shelter Grants-Tunded improve-
ments. Disposition of real property
atter the terim of the grant, or any
change in use of the property during
the term of the grant. 1s subject to gov-
ernment-wide regulations goverhing
real property disposition (see 24 CFR
parts 84 and 85).

if) If a State or local government vol-
untarily contributes its own funds to
supblement federally funded activities.
the State or local government has the
option to segregate the Federal funds
or commingle them. However, if the
funds are commingled. this section ap-
ples to all of the commingled funds.

[66 FR. 26406, Sept, 30. 2003]

§576.25 Who may carry out eligible ac-
tivities.

(a) Generally. As provided in 42 U.S.C.
11373 eligible activities may be carried
out by all State recipients and grant-
ees, axcepht States.

(h) States. All of a State’s formula al-
location. except for administrative
costs, must be made available to the
{ollowing entities:

— . _{1) Units of general local government

in the State. which may include for-
mula cities and counties even if such
cities and counties receive grant
amounts directly from HUD; or

2y Private nonprofit organizations.
in accordance with 42 U.3.C. 11373tc).

() Nonprofit vecipienis. Units of gen-
eral iocal government, territories. and
Indian trikes may distribute all or part
of their grant amounts to nonprofit re-
cipients to be used for emergency shel-
ter grant activities.

(61 FR 51549, 51530, Got. 2. 1996)

24 CFR Ch. V {(4-1-09 Edition)

Subpart C—Award and Use of
Grant Amounts

SOURCE: 51 FR 46794, Nov. 7. 1489, uniess
otherwise noted. Redesignated at 61 TR 51350,
Oot. 2. 1996.

§576.31 Application requirements.

(a) Indian tribes. After funds are set
aside for allocation to Indian tribes
under §576.5. HUD will publish & Notice
of Funding Availability (NOFA) in the
FEDERAL REGISTER. The NOFA will
specify the reguirements and proce-
dures applicable to the allocation and
competitive awarding of these set-aside
funds to eligible lndian tribe appli-
cants.

thy States. territories, and formula cities
and counties. 'To recelve emergency
shelter grant ameounts, a State. terri-
tory, or formula ¢ity or county must:

(1) Submit documentation required
under this part. part 5 of this title. or
any other applicable provisions of Fed-
eral law: and

(2) Spbmit and obtain HUD approval
of a consolidated plan that includes ac-
tivities to be funded under this part.
This consoiidated plan serves as the ju-
risdiction's application for funding
under this part.

[61 TR 51550, Det, 2, 1996]

£576.33 Review and approval of appli-
cations.

(a)y Conditional grant. HUD may make
a conditional grant restricting the ob-
ligation and use of emergency shelter
grant amounts. Conditional grants
may be made where there is substan-

z g there—tas—bheeny—or--- -~

there will be, a failure to meet the re-
quirements of this part. In such a case.
the reason for the conditional grant.
the action necessary to remove the
condition, and the deadline for taking
those actions will be specified. Failure
te satisfy the condition may result in
imposition of a sancticn under §576.69,
or in any other action authorized under
applicable Federal law.

(b) Granid agreement. The grant will be
made by means of a grant agreement
executed by HUD and the erantee. HUD
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Ofc. of Asst. Secy., Comm. Planning, Develop., HUD §576.41%

will not dighurse funds before the grant
agresment is fully executed.

(84 PR 46798, Nov. 7, 1889, as amendaed at 60
FR 1518, Jan. 5. 1995, Redezignated and
amended at §1 ¥R 51530, Qct. 2, 1996)

§576.36 Deadlines for wusing grant
amounts,

(ax1) States. Each State must make
available to its State recipients all
emergency shelter grant amounts that
it was allecated under §576.5 within 65
days of the date of the grant award by
HUD. Funds set aside by a State for
homeless prevention activities under
§576.21¢a)(4) must be made available to
State recipients within 180 days of the
erant award by HUD.

(2) State recipients—(1) Obligation of
grant funds. Each State recipient must
have ite grant amounts oblizated (as
that term is defined at §576.3) within
180 days of the date on which the State
made the grant amounts available to
the State recipient. In the ec¢ase of
grants for homeless preventicon activi-
ties under §576.21(a)(4). State recipients
are required to obligate grant amounts
within 30 days of the date on which the
State made the grant amounts avail-
wbie to the State recipient.

(ii) Eapenditure of grant funds. Bach
State recipient must spend all of its
grant amounts within 24 months of the
date on which the State made the
grant amounts available to the State
recipient. In the case of grants for
lhomeless prevention activities, Btate
recipients must spend such sums with-
in 180 days of the date on which the
State made the grant amounts avail-
able to the recipient.

(hy Formula cities and counties, feryi-
tories and Indian tribes—FErpenditure of

does not oblizate and spend within the
time periode specified in paragraph
(a)2) of this section. The State, at its
option, must make these amounts and
other amounts returned to the State
texcept  amounts referred to  in
§576.22(b)6) available as soon as prac-
ticable to other units of general local
government for use within the time pe-
riod specified in paragraph (a)2) of this
section or to HUD for reallocation
under §576.45,

{54 TR 46799. Nov. 7, 1989. Redesignated and
amended at 61 FR 51550, Gcot. 2, 1996]

Subpart D—Reallocations

SOURCE: b4 FR 46799, Nov. 7, 1089, unless
otherwise noted. Redesignated at 61 FR 51550,
Coet. 2, 1996,

§576.41 Reallocation; lack of approved
consolidated plan—formula cities
and counties.

(a) Applicability. This section applies
where a formula city or county fails to
submit or obtain HUD approval of 1ts
consolidated plan within 80 days of the
date upon which amounts under this
part first become available for alloca-
tion in any fiscal year,

(k) Grantee. HUD will make available
to the Statie in which the city or coun-
ty is located the amounts that a city
cor county referred to in paragraph (a)
of this section would have received.

(c) Notification of availability. The re-
sponsihle HUD field office will prompt-
1y notify the State of the availability
of any realiocation amounts under this
section.

(d) Eligibility for realloccfion amounts.
In order 0o receive reallocation
amounts under this section, the State

grant funds. Bach formula city or coun-
ty. territory. and Indian tribe must
spend all of the grant amounts it was
allocated or awarded under §376.5 or
576.31 within 24 months of the date of
the grant award by HUD.

(o) Failure to mect deadlines. {1y Any
emergency shelter grant amounts that
are not made awvailable or obligated
within the applicable time periods
specified in paragraph (a)1) or (b of
this section will be reallocated under
§576,435.

(2} The BState musl recapture any
grant amounts that a State recipient

2

o4

must:

(1) Execute a grant agreement with
HUD {for the fiscal year for which the
amounts to be reallocated were ini-
tially made available.

(2) If necessary, submit an amend-
ment to its application for that fiscal
vear for the reallocation anmounts it
wishes to receive, The amendment
must e submitted to the responsible
HUD field office neo later than 30 days
after notification is given to the State
under paragraph (c) of this section.

(e) Amendment review and approval. (1)
Section 076.33 governs the review and

21
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approval of application amendments
mnder this section. HUD will endeaver
to make grant awards within 30 days of
the application amendment deadline,
or as soon thereafter as practicable,

(2) Program activities represented by
proposed amendments are subject to
environmental review under §576.57 in
the same manner as original proposals.

(0 Deadlines for using realiocated grant
amounts, Section 576.353 governs the use
of amounts reallocated under this sec-
ticn.

(g} Amounts that cunnof be reallocated.
Any grant amoeunts that cannot be re-
allocated to a State under this section
will be reallocated as provided by
§576.43. Amounts that are reallocated
under this section., but that are re-
turned or unused. will be reallocated
under §576.45.

[34 FR 46799. INov. 7. 1989, as amended at 36
FR 56126. Oct. 31. 1961: 60 FR 1818, Jan. 5. 1895,
Redesicnated and amended at 61 FR 51331
Oct. 2, 1896]

§576.43 Reallocation of grant amounts;
lack of approved consolidated
plan—States, territories, and Indian
tribes.

a1y Applicability, This section anpplics
when:

(1) A State, territory. or Indian tribe
fails to obtain approval of its consoll-
dated plan within 90 days of the date
upon which amounts under this part
first hecome available for allocation in
any fiscal year; or

(23 Grant amounts cannot be realio-
cated to a State under §3576.41.

fl Grantees. {1) HUD will reallocate
the amounts that a State or Indian
tribe referred tc in paragraph ra)l) of
this section would have received:

24 CFR Ch. V {4-1-09 Edition)

direct notification or FEDERAL REG-
ISTER notice that will set forth the
terms and condition: under which
amounts under this secticn are to he
reallocated and grant awards made. In
the case of reallocations to Territories.
the responsible HUD field office will
promptly notify eachh Territory of any
reallocation amounts under this sec-
tion, and indicate the terms and condi-
tions under which reallocation
amounts are to he made available and
grant awards made.

() Eligibility for realiocation wmnounts.
In order to receive reallocation
amounts under thiz section, the for-
mula city or county. State, territory,
or Indian tribe must:

(1) Submit an amendment, in accord-
ance with 24 CFR part 91, to its con-
solidated plan for that program veal to
cover activities for the reallocation
amount it wishes to receive: and

(2y Execute a grant agreement with
HUD for the fiscal vear for which the
amounts to he reallocated were ini-
tially made available.

(e) Review and approval. (1, Section
576.53, and such additional require-
ments as HUD may specify in the noti-
fication under paragraph () of this sec-
tion. govern the review and approval of
application amendments under this
section. AUD will rank the amend-
mente and make grant awards under
this section on the hasiz of the fol-
lowing factors:

(iy The nature and extent of the
unmet homeless need within the juris-
dicticn in which the grant amounts
will he used:

(ii; The extent to which the proposed
activities address this need; and

(iiiy The ability of the grantee to

iy In accordance with 42 U.5.C.
11373¢A¥3); and

{ii) If grant amounts remain, then to
territories that demonstrate extracr-
dinary need or large numbers of home-
less individuals.

() HUD will make available the
amounts that a territory under para-
graph (a)l) of this section would have
received to other territories that demn-
onstrate extraordinary need or large
numbers of horneless individuals.

(e) Notification of funding availability.
HUD will make reallocations to States
and Indian tribes under this section by

Catry out Uthe proposed activities
promptly.

(2) HUD will endeavor to make grant
awards within 30 days of the applica-
tion amendment deadline, or as soocn
thereafter ag practicable.

(fy Grant amounts. HUD may make a
grant award for less than the amount
applied for or for fewer than all of the
activities identified in the application
amendment.

gy Deadlines jor wsing reallocuted
amouwints, Section 576.35 governs the use
of amounts realiocated under this sec-
tion.
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(h Amounis net reallocated. Any grant
amounts that are net reallocated under
this section. or that are reallocated.
but are unused. will be reallccated
under §576.45(d;. Any amocunts that are
reallocated. but are refurned. will be
reallocated under §576.45(¢).

[34 TR 46799. Nov. 7. 1989, as amended at b6
FR 56129, Oct. 31, 1991: 60 PR 1518, Jan. 4. 1995,
Redesisnated and amended at 61 FRE 51551,
Oct. 2. 1884]

§576.45 Reallocation of grant amounts;
returned or unused amounts.

(a) Generel, From time to time. HUD
will reallocate emergency shelter grant
amounts that are returned or unused.
as those terms are defined in paragraph
(f} of this section, HUD will make re-
allocations nuder this section by direct
notification or FEDERAL REGISTER No-
tice that will set forth the terms and
conditions under which the grant
ammounts are to bhe reallocated and
crant awards are to he made.

() FEMA boards. HUD may use State
and local boards established under the
Fmergency Feood and Shelter Program
administered by the Federal Emer-
gency Manhagement Agency. as a re-
source to identify petential applicants
for reallocated grant amounts.

fe) Reallocotion—yeturned grant
amounts—il) States and formula cities
and counties. HUD will endeavor to re-
allocate returned emergency shelter
crant amounts that were initially gllo-
cated under §576.5 to a State or a for-
mula city or county, for use within the
same jurisdiction. Reallocation of
these grant amounts is subject to the
following requirements:

(i} Returned grant amounts that were
allocated to a State will be made avail-

(C)y If grant amounts remain, to units
of general local government in the
State: and

(D) If grant amounts remain. to other
States.

(2) Indien tribes. Returned grant
amounts that were allocated to an In-
dian tribe will be made avallable to
other Indian tribes.

(3) Territories. Returned orant
ameunts that were allocated to a terri-
tory will be made awvailable, first, to
other territories and, if grant amounts
remain, then to States,

(4) Further reallocation: States. formuic
cities and counties, tervitorvies, und Indian
tribes. HUD will reallocate under para-
graph (e) of this section any grant
amounts that remain after applying
the preceding provisions of paragraph
(¢) of this section or that are returned
to HUD after reallocation under those
Provisions.

(5) The responsible HUD fieid office
will announce the availability of re-
turned grant amounts. The announce-
ment will establish deadlines for sub-
mitting applications, and will set out
other terms and conditions relating to
grant awards, consistent with this
part. The announcement will specify
the application documents to he sab-
mitted.

(6) The responsible HUD fieid office
may estabilish meaximum grant
amounts, considering the orant
amounts available. and will rank the
applications using the criteria in para-
graph (e) of this section.

(7) HUD may make a grant award for
less than the amount applied for or for
fewer than all of the activities identi-
fied in the application, rased on com-
peting demands for grant amounts and

able (A) first. to units of zeneral local
government within the State and (B} if
grant amounts remain, then to other
States.

(iiy Returned grant amounts that
were allocated to a formula city or
county will be made available:

(A) First, for use in the city or coun-
ty, to units of general local govern-
ment that are anthorized under appli-
cable law Lo carry out activities serv-
ing the homeless in the jurisdiction:

(B If granl amounts remain, then to
the Btate in which the city or county
is located;

the extent to which thé Trespective Ac-
tivities address the needs of the home-
less.

(8) HUD will endeavor to make grant
awards within 30 days of fhe applica-
tion deadline or as soon thereafter as
practicable,

(9) Grants awarded under this section
are subject to environmenial review
under §576.57.

(d} Reallocation—unused grant
amounts. Unused grant amounts will be
added to the appropriation for the fis-
cal year immediately following the fis-
cal year in which the amounts hecome
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available to HUD for reallocation. and
will Le allocated in accordance with
the provisions of §576.5 of this part.

ter Selection criteric. HUD will award
grants under paragraph (¢} of this sec-
tion based cn censideration of the fol-
lowing criveria:

(1) The nature and extent of the
unmet homelese need within the juris-
diction in which the grant amounts
will be used:

(2) The extent Lo which the proposed
activities address this need: and

(3) The ability of the grantee to carry
out the proposed activities promptly.

(f)  Definitions—returned  or  unused
grant amowits, (1) For purposes of this
section. emergency shelter grant
amounts are considersad —returned”
when they bscome available for re-
allocation because a jurisdiction does
not sexecute a grant agreement with
HULD for them.

(2y For purposes of this section. emer-
gency shelter grant amounts are con-
sidered cunused” (i.e., Federal
deobiigationi

(i+ When thex become avallable for
reallocation by HUD after a grantee
has executed a grant agreement with
HUD for those amounts: or

(iiy The amountes remain after re-
allocavion under §576.42 or paragraph
(c) of this section.

(54 FR 46799, Nov. 7. 1989, as amended at 57
TR 54407, Nov. 19 19920 60 FR 1918, Jan. &
1995, Redesignated and amended at 61 FR
51001, Oct, 2. 189G]

Subpart E—Program Reguirements

SOURCE: 54 FR 46799, Nov. 7. 1989, unless
otnerwise noted. Redesignated at 61 FR 515350,
Oct. 2. 1986,

24 CFR Ch. V (4-1-09 Edifion}

(2y The first $100.000 of any assistance
provided to a recipient that is a State
is not required to be matched, but the
benefit of the unmatched amount must
be shared as provided in 42 U.5.C.
11275(c1 4y, Matching funds must be pro-
vided after the date of the grant award
to the grantee. Funds used to mateh a
previous ESG grant may not be used to
match 2 subsequent grant award under
this part. A grantee may conmiply with
this reguirement by providing the
matching funds itsell. or through
matching funds or voluntary efiorts
provided by any State recipient or non-
profit recipient (as appropriate).

t3) It is the responsibility of the
grantee to ensure that any funds used
as matching funds are eligible under
the laws governing the funds to be used
as matching funds for a grant awarded
under this program.

by Calculating the matching amount.
In calculating the amount of matching
funds, in accordance with 42 U.B.C.
11375(a)¢(3). the time contributved by vol-
unteers shall be determined at the rate
of 35 per hour. For purposes of this
paragraph, the grantse will determine
the value of any donated material or
puilding. or of any lease. using ¢ meth-
od reasonably calculated to esiablish a
fair market value.

{61 'R 51552. Oct. 2. 1996, as amended at 13 TR
75325, Dec. 11, 2008)

§576.55 Use as an emergency shelter.

ta)l) Restrictions and definition. Pe-
ricd of use restrictions applicable to
assistance provided under this pari are
ooverned by 42 T.8.C. 11375(a). Use of
grant amounts for developing and im-
plementing homeless prevention activi-
tieg does not trigger period of use re-

§576.51 Matching funds.

(ay General. (1) Bach grantee. other
than a territory. must match the fund-
ing pyrovided hy HUD under thie part as
set forth in 42 U.5.C. 11375, This statute
provides that a grantes may use funds
from any source. including any other
federal source (hut excluding the spe-
cific statutory subtitle from which
ESG funds are provided;, as well as
State. local., and private sources. pro-
vided that funds from the other source
are not statuterily vprohibited 1o he
used as a matceh.

o
P

0
i

quirements.

(2) For purposes of the reguirements
under this section. the term same gen-
eral pepulation means either the same
tvpes of homeless persons originally
served with ESG assistance (i.e.. bat-
tered spouses, runaway children. fami-
lies, or mentally ill individualsi or
persons in the same geographic area.

(h) Caleuwlating the upplicable period.
The 3- and 10-wvear periods applicable
under paragraph (a) of this section
hegin {0 run:

(1) In the case of a building that was
not operated as an emergency ghelter

1
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Ofc. of Asst. Secy., Comm. Planning, Develop., HUD §576.67

for the homeless before receipt of grant
amounts under this part. on the date of
initial occupancy as an emergency
shelter for the homeless.

(21 In the case of a bhuilding that was
operated as an emergency shelter be-
fore receipt of grant amounts under
this part. on the date that grant
amaunts are first obligated for the
shelter.

{54 FIT 46799, Nov. 7. 1989, Redeslgnated and
amended at 61 FIt 51552, Ocet. 2. 1086}

§576.55 Building standards.

{a) Any building for which emergency
shelter grant amounts are used for con-
version, major rehabilitation. rehabili-
tation, or renovation must meet local
government safety and sanitation
standards.

tb) For projects of 15 or more units,
when rehabilitation costs are:

(1) 75 percent or more of the replace-
ment cost of the building, that project
must meat the reguirements of §8.23(a)
of this title: or

{2) Less than 75 percent of the re-
placement cost of the building. that
project must meet the requirements of
§8.23(h of this title.

{61 I'EL 51552, Oct. 2, 1996]

§576.56 Homeless assistance and par-
ticipation.

(a) Assistance. (1) Crantees and recipi-
ents must assure that homeless indi-
viduals and families are given assist-
ance in obtaining:

(i) Appropriate supportive services,
including permanent housing. medical
health treatment, mental health treat-
ment, counseling, supervision, and
other services essential for achieving

(h1 Purticipation. {1) Bach unit of local
government, Indian tribe, and non-
profit recipient that receives funds
under this part must provide for the
participaticn of homeless individuals
on its policymaking entity in accord-
ance with 42 U,8.C. 11375b(d).

{2y Bach State., territory., Indian
tribe. unit of local government, and
nonprofit recipient that receives funds
under this part must involve homeless
individuals and families in providing
work or services pertaining to facili-
ties or activities assisted under this
part, in accordance with 42 U.S.C.
11375(c)H(7).

[61 P& 5lod2. Oct. 2, 1996]

§576.57 Other Federal requirements.

in addition te the Federal require-
ments set forth in 24 CFR part 5. use of
emergency shelter grant amounts must
comply with the Tfollowing regnire-
ments:

(a) Nondiscrimingtion and egual oppotT-
tunity. The nondiscrimination and
equal opportunity requirements at 24
CFE part 5 are modified as follows:

(1) Rehubilitation Act reguirements.
HUD's reculations at 24 CFR part 8 im-
plement section 504 of the Rehabilita-
tion Act of 1973 (28 11,8.C. 794). For pur-
poses of the emergency shelter grants
program, the term “‘dwelling units” in
24 CFR part 8 shall include sleeping ac-
commodations.

{2y Use of emergency shelter grant
amounts must alse comply with the re-
guirement that the grantee or the
State recipient make known that use
of the facilities and services is avail-

independent living,; and

(iiy Other Federal, State, local, and
private assistance available for such
individuals.

(2) Requirements to ensure confiden-
tiality of records pertaining to the pro-
vision of family viclence prevention or
treatment services with assistance
under this part are set forth in 42
TU.8.C. 11375(cHb).

(3) CGrantees and recipients may, in
accordance with 42 U.S.C. 11375(e). ter-
minate assistance provided under this
part te an individua! or family who
violates program requirements.

o]
W

abte—to—all—on—anendiseriminatory
basiz. If the procedures that the grant-
ee or recipient intends to use to make
lnown the availability of the facilities
and services are unlikely to reach per-
sons of any particular race, color, reli-
gion, sex. age. national origin. familial
status. or disability whe may qualify
for such facilities and services, the
grantae or racipient must establish ad-
ditional procedures that will ensure
that such persons are made aware of
the facilities and services. Grantees
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and recipients must alsg adopt proce-
dures whiclh will make available Lo in-
terested persons information  con-
cerning the location of services and fa-
cilities that are accessible to persons
with disahilities.

(b Applicability of OMDE Circulurs.?
The policies., guidelines, and reguire-
ments of 24 CFR part 85 (codified pur-
suant to OMB Circular No. A-102) and
OME Circular No. A-87. as they relave
to the acceptance and use of emergency
shelter grant amounts by Btates and
units of general local government. and
Nog, A-110 and A-122 a= they relate to
the acceptance and use of emergency
shelter grant amounts by private non-
profit organizations.

(¢) The Lead-Based Paint Poisoning
Prevention Act (42 U.3.C. 4821-4846).
the Residential Lead-Based Paint Haz-
ard Reduction Act of 1982 (42 U.S.C.
4851-4856), and implementing regula-
tions at part 30, subparts A, B, J, K.
and R of this title apply to activities
under this program.

(dy Conflicts of nterest. In addition to
the conflict of interest requirements in
OMDE Circulars 4-102 and A-110. no per-
80N—

11y Who is an employee. agent. con-
sultant. officer. or elected or appoinved
official of the grantee, State recipient.
or nonprofit recipient (or of any des-
ignated public agency) that receives
emergency shelter grant amounts and

(iiy Whe exercises or has exercised
any functiong or responsibilities with
respect to assisted activities. or

(2} Who ig in a position to participate
in a decisionmalking process or gain in-
side informaticn with regard to such
activities, may obtain a personal or fi-
nancial interest or benefit from the ac-
tivity, or have an interest in any con-

24 CFR Ch. V (4~1-09 Edition)

ter Environmental revicuw vesponsitoil-
iies—(1) Generally. Responsiile entities
must assess the environmental effects
of eaclh application under part 58 of
this title. An applicant must include in
its application an assurance that the
applicant will assume all the environ-
mental review responsibiiity  that
world ntherwise be performed by HUD
as the responsible Federal official
under the National Environmental Pol-
icy Act of 1989 (NEPA) and related au-
thorities listed in part 58 of this fitle
The grant award is subject to comple-
tion of the environmental responsibil-
ities set out in part 58 of this title
within a reasonable time period after
notification of the award. This provi-
sion does not preclude the applicant
from enclosing its envirenmental cer-
tification and Request for Release of
Funds with its application.

(2 Awardes to Stafes. In the case of
emergency shelter grants to States
that are distributed to:

(i3 Units of general local govermment,
the unit of general logal government
ghail be the responsible entity, and the
State will assume HUDYs functions
with regard to the release of junds: or

iy NWonprofit  organizations. the
State shall be the responsible entity,
and HUD will perform {unctions re-
garding release of funds under part 58
of this titie.

(3) Release of funds. HUD will not re-
lease funds for an eligible activity if
the grantee, recipient., or any other
party comimits emergency shelter
grant funds before the grantee submits.
and HUD approves, any required Re-
guest for Release of Funds.

(I Audit. The financial management
systems used by a State. formula city

tract. subeoniract, or agresment with
respect thereto, or the proceeds there-
under, either for him or herself or for
those with whom he or she has family
or business ties, during his or her ten-
ure, or for one yvear thereafter. HUD
may grani an exception to this exclu-
sion as provided in §570.611 (d} and (e)
of this chapter.

1OME Circulars referenced in this section
are available at the Entitlement Cities Divi-
sion. Room 7282, Department of Housing and
Trban Development, 451 Seventh Street.
SW., Waghington., DE 20410,

2

Or COWMLy T movermmentat—entity—or—amr
Indian tribe that is a grantee under
this program must provide for audits in
accordance with part 44 of this title. A
private nonprofit organization is sub-
ject to the audit requirements of OMB
Circular A-133. as set Iorth in part 45 of
this title. (OMB Circulars are available
from the Executive Office of the Presi-
dent, Publication Service. 720 17th
Street, NW., Suite G-2200, Washington.
DC 20503, Telephone. 202-395-7332.)

() Auddit, The financial management
system used by a State or unit of gen-
eral local government that iz a grantee

6
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or State recipient must provide for au-
dits in accordance with 24 CFR part 44.
A private nonprefit organization is
subject to the audii reguirements of
OME Circular A-133. as set forth in 24
CI'R part 45.

(h) Lobbying and disclosure require-
ments. The disclosure requirements and
prohibitions of 42 T.8.C. 3337a and 3545
and 31 U.8.C. 1352 (the Byrd Amend-
ment), and the implementing regula-
tions at parts 4 and 87 of this title.

(i3 Davis-Bacon Act. The provisions of
the Davis-Bacon Act (40 U.S.0. Zi6a-
276a—5) do not apply to this program.

(i) Intergovernmental review. The re-
quirements of Executive Order 12372
and the regulations issued under the
order at 24 CFER part 52, to the extent
provided by FEDERiL REGISTER notice
in accordance with 24 CFR. 52.3.

(54 FR 46798, Nov. 7. 1988. as amended at &7
FR 35236, July 27. 1882: 61 FR 5210, Feb. 3.
1088, Redesionated and amentsd at §1 FR
31552, Oct. 2, 1996: 64 FR 50226, Sept. 15 1998]

$576.59 Relocation and acguisition.

(a) Minimizing displacement. Con-
sistent with the other goals and ohjec-
tives of this part. grantees and recipi-
ents must assure that they have taken
all reasonable steps to minimize the
displacement of persouns (families, indi-
viduals, businesses. nonprofit organiza-
tions, and farms) as a result of a
project assisted under this part.

(Y Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f)(1) of this section) must be
provided relocation assistance at the
levels described in, and in accordance
with, 49 CFR part 24, which contains
the government-wide regulations im-
plementing the Uniform Relocation As-

§576.59

publie funds. fundg providged in accord-
ance with this part. or funds available
from other sources.

(e) Appeuls. A person who disagrees
with the grantee’s or recipient’s deter-
mination concerning a payvment or
other assistance required by this sec-
tion may file a written appeal of that
determination with the grantee or re-
cipient. The appeal procedures te he
followed are described in 48 CFR 24.10.

(fy Definition—t1) Displaced person. (1)
The term “displaced perscn’ means a
person (family. individual. business.
nonprofit organization, or farm) that
moves from real property. or moves
personal property from real property,
permanently and involuntarily, as a di-
rect result of acguisition, rehabilita-
tion. or demeclition for a project as-
sisted under this part, Permanent. in-
voluntary moves for an assisted project
include:

(A) A permanent move from the real
property (building or complex) fol-
lowing notice by the grantee. recipient
or vproperty owner to Mmove perma-
nently from the property. if the move
occurs on or after the date that the
grantee or recipient submits to HUD an
application for assistance that is later
approved and funded:

(B} A permanent move from the real
property that oceurs before the submis-
sion of the application to HUD. if the
grantee. recipient or HUD determines
that the displacement resulted directly
from acquisition, rehabhilitation. orv
demolition for the project. or

(C'} A permanent move from the real
property by a tenant-occupant of a
dwelling unit that occurs after the exe-
cution of the agrsement between the
recipient and HUD if:

Sistance and Real Property Loquisiiion

Policies Act of 1970 (URA) (42 U.8.C.
4601-4855).

(¢) Real property ccguisition requirve-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements described in 48 CFR
part 24, subpart B.

(d) Responsibility of grantees and re-
cipients. Bach grantee and recipient
must assure that it will comply with
the URA. the regulations at 49 CFR
part 24, and the reguirements of this
section. The cost of assistance required
by this section may he paid from local

(/) The (efTAt fag not been provided
a reasonable opportunity to lease and
ocoupy a suitable. decent, safe and sal-
itary dwelling in the same building/
complex following the completicn of
the project at a rent, including esti-
mated average utility costs, that does
not exceed the greater of the tenant's
rent and estimated average utility
coste before the initiation of negotia-
tions, or 30 percent of gross household
income; or

(2) The tenant has Dbeen reguired tc
relocate temporarily but the tenant is
not offered payment for all reasonable
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out-of-pocket expenses incurred in coll-
nection with the temporary relocation
or other conditions of the temporary
relocation are not reasonable. and the
tenant does not return to the building’
complex: or

(3 The tenant is reguired to move 1o
another unit in the same building/comm-
plex butl iz not offered reimbursement
for all reasonable out-of-pocket ex-
penses incurred in connection with the
move.

(ii) A pevson does not qualify as a
~displaced person’ if

(A) The person has been evicted for
cause based upon a serious or repeated
violation of material terms of the lease
or occupancy agreement and HUD de-
termines that the eviction was not un-
dertalken for the purpose of evading the
ohligation to provide relocation assist-
ance:

(B} The person moved into the prop-
ertv after the submission of the appli-
cation and, before comimencing occu-
panecy. received written notice of the
expected displacement:

() The person is ineligible under 48
CFR 24.2(g (2 or

(D) HUD determines that the person
was not displaced ag a direct result of
acquisition. rehabilitation, or demoli-
ticn for the project.

riii) The grantee or recipient may. at
any time. request a HUD determina-
tion of whether a displacement is or
would be covered under this section.

() Initiation of negotiations. For
purposes of determining the type of re-
placement housing payment to be made
to a residential tenant displaced as a
direct result of privately undertaken
rehabilitation, demolition. or acquisi-
tion_of the real property. the term

24 CFR Ch. V (4-1-0% Edition)
§576.61 Responsibility for grant ad-
ministration.

Grantees are responsible for ensuring
that emersency shelter grant amounts
are administered in accordance with
the requirements of this part and other
applicable laws. The State. territory.
Indian tribe. or unit of local govern-
ment is responsible for ensuring that
{ts recipienis carry out the recipients’
emercency shelver grant programs in
compliance with all applicable reguire-
ments in the case of:

tay A State making grant anounis
available to State reciplents: or

(hy A territery. Indian tribe. or unit
of general local government distrib-
ating grani amounts to nonprofit re-
cipients.

(54 TR 46799. Nov. 7. 1889, Redesignated and
amended at 61 FR 51553, Oct. 2, 1908]

§$576.63 Method of payment.

Paviments are made to a grantee
upan its reguest after the grant agree-
ment has been fully executed, and may
include a working capital advance ior
30 days cash needs or an advance of
$5.000. wiichever 15 greater. Thereafier.
the grantee will he relmbursed for the
amount of its actual cash disburse-
ments. If & grantee requests a working
capital advance, it must base the re-
quest on a realistic. firm estimate of
the amounts required to be disbursed
over the 30-day period in payment of el-
igible activity costs.

[54 FR 46789, Kov. 7. 1989, Redesignated and
amended at 61 FR 51553, Oct. 2. 1908]

§576.65 Recordkeeping.
(a) Each grantee must ensure that

records are maintained for a 4-vear pe-

“initiation of negotiations’ means the
execution of the agreement between
the grantee and HUD.

(Approved by the Office of Management and
Budeet under OMB control numhber 2506-0089)

154 FR 46799, Wov. 7. 1988, as amended at 51
FR 52397, Dec. 21, 1984, Redesignated at 61 TRt
515563, Oct. 2. 198G]

Subpart F—Grant Administration

SOURCE: 54 FLR 4678%, Nov. 7, 1989, unless
otherwise noted. Redesignated at 61 FR 515850,
Qct. 2. 1896.

riod to document compliance with the
provigions of this part.

(1)) Requirements to ensure confiden-
tiality of records pertaining to the pro-
vision of family violence prevention or
treatment services with assistance
under this part are set forth in 42
U.5.C. 1137brc)b).

161 FR 51553, Oct. 2. 1996]
§576.67 Sanctions,

() HUD senctions. If HUD determrines
that a grantee is not complying with
the requirements of this part or of
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othier appiicable Federal law. HUD may
(in addition to any remedies that may
otherwise he available) take any of the
following sanctions. ag appropriate:

(1) Issue a warning letter that further
failure to comply with such reguire-
ments will result in a more serious
sanction:

(2) Condition a future grant:

(3) Direct the grantee to stop the in-
curring of costs with grant amounts:

(4) Reguire that some or all of the
grant amounts be remitted to HUD:

(5) Reduce the level of funds the
erantes would otherwise be entitled to
receive: or

(6) Elect not to provide future grant
funds to the grantee until appropriate
actions are taken to ensure compli-
ance,

() State sanctions. If a Btate deter-
mines that a State recipient is not
complying with the reguirements of
this part or other applicable Federal
laws. the State must take appropriate
actions. which may include the actions
described in paragraph (a) of this sec-
tion. Any grant amounts that become
available to a State as a result of a
sanction under this section must. at
the uption of the State, be made avail-
able (as soon as practicable) to other
nonprofit organizations or units of gen-
eral local government located in the
tate for use within the time periods
specified in §576.35ta )2, or te HUD for
reallocation under §576.450d).

() Regllecations. Any grant amounts
that becomes available to HUD as a re-
sanlt of the imposition of a sanction
under this section will be reallocated
under §576.45(d).

[34 FR 46709, Nav. 7. 1989, Redesignated and
amended at 61 FR 51553, Oct. 2. 1996)

§581.1

581.11
581.12
581.15

AUTBORITY: 42 U.S.C. 11411 note: 42 U.5.C.
353a(d ).

SOURCE: 56 FIR 29764, 23795, May 24, 1801, un-
less otherwise noted.

Tnsuitable properties.
Na applications approved,
Waivers.

§581.1 Definifions.

Applicant means any representative
of the homeless which has submitted
an application to the Department of
Health and Human Services to obtain
use of a particular suitable property to
assist the homeless.

Checlilist or property checklist means
the form developed by HUD for use by
landholding agencies to report the in-
formation tc be used by HUD in mak-
ing determinations of snitability.

Classification means a property’s des-
ignation as unutilized, underutilized,
excess. or surplus,

Doy means one calendar day includ-
ing weekends and holidays.

Eligible orgenization means a State,
unit of local movernment or a private
nen-profit organization which provides
assistance to the homeless, and which
is authorized by its charter or by State
iaw to enter into an agreemient with
the Federal government for use of real
property for the purposes of this sub-
part. Representatives of the homeless
interested in receiving a deed for a par-
ticular piece of surplus Federal prop-
erty must be section 50l{c)(3; tax ex-
empt.

Excess property means any property
under the control of any Federal execu-
tive agency that is not reguired for the
agency's needs or the discharge of its
responsibilities, as determined by the
head of the agency pursuant to 40

PART 581—USE OF FEDERAL REAL
PROPERTY TC ASSIST THE HOME-
LESS

Sec.
561.1
581.2
HH1.3
aBl.d
h8l.5
5B1.6
581.7

Delinitions.

Applicability,

Collecting the information,
Suitalklity determination.

Real property reported excess to GSA.
Suitability criteria.

Determination of availability.

581.8 Public notice of determination,

5819 Application procoss.

581.10  Action on approved applications.

2

i}
£

U.S.C 48T

GSA means the General Services Ad-
ministration.

HHS means the Department of Health
and Human Services.

Homeless means:

(1) An individual or family that lacks
a fixed, regular, and adequate night-
time residence; and

(2y An individual or family that has a
primary nighttime residence that is:

(i} A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels, congregate

9
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described in paragraph (a) of this sec-
ticn, or by the authority set forth in
paragraphs (b), tey or (d) of this section,
that any of the {following cir-
cumstances has occurred with respect
to data, information or report(s) re-
guired by sections 309%m) or (n) of the
Fannie Mae Charter Act, sections 307(e)
or (f) of the Freddie Mac Act., or sub-
part E of this part, the Secretary may
regard this as a GSE's failure to sub-
mit such data. information or report(s)
and, accordingly, the Becretary may
take the additional enforcement ac-
tions authorized by paragraph (e)2) of
this section:

(1) A GSE fails to submit the certifi-
cation required by paragraphs (b)1l)
and (M(2) of this section in connection
with such data, information or re-
portig); or

(ii) A GSE submits the certification
required by paragraph (b} of this sec-
tion, but the Secretary later deter-
mines that the data, information or re-
portis) are not true. correct and com-
plete. For data, information or re-
pert(s) sabject to paragraphs (c) or (d)
of this section. the Secretary may pur-
sne the additional enforcement rem-
ediss under paragraph (ex2) only in
connection with material errors, omis-
sions or discrepancies, as those terms
are defined in §81.102{c) or (d). In addi-
tion, the Secretary may only pursue
such remedies in connsction with ma-
terial errors, omissions or discrep-
ancies arising under paragraph {(d) of
this section if the GSE has failed to
purchase a sufficient amount or type of
mortgages, as provided in paragraphs
- £d)3) and (d)(4) of this section.

(2) Remedies. (1) Submissions requived —~

under the GSE's charter acts. After the
Secretary makes a determination
under paragraph (e)(1) of this section
that any of the circumstances de-
scribed in paragraphs (e)1)(1) or (ii) has
ocecurred with respect to data, informa-
tion, or repori(s) reguired by sections
309(m) or (n) of the Fannie Mae Charter
Act. or by sections 307(e) or {f} of the
Freddie Mac Act, the Secretary may
pursue any or all of the following rem-
edies in accordance with paragraph
(e)(3), or applicable law, as appropriate:

(A) A cease-and-desist order against
the GSE for failing to submit the re-
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quired data. information or report(s) in
accordance with this section:

(B) Civil meney penalties against the
GSE for failing to submit the reguired
data. information or report(s) in ac-
cordance with this section;

(C) Any other civil or administrative
remedies or penalties against the G3E
that may be available to the Secretary
by virtue of the GSE’s failing to sub-
mit or certify the required data, infor-
mation or report(s) in accordance with
this section.

(ii) Submissions regquired under subpart
E of this part. After the Secretary
makes a determination under para-
graph (e)(1) of this section that any of
the cireumstances described in para-
graphs (e)1X1i) or (i1) has cccurred with
respect to data, information or re-
port(s} required under subpart E of this
part (but that are not required by sec-
tions 309¢(m) or (n) of the Fannie Mae
Charter Act or by sections 307(e) or (f)
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available 1o the Secretary.
The Secretary shall pursue such rem-
edies under applicable law.

(3y Procedures. The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may initiate against a GSE under
paragraph (e) of this section.

{69 FR 63642, Nov. 2, 2004]

PART B84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,

PROEIT ORGANIZATIONS
Subpart A-~General

Sec.
84.1
84.2
84.3
84.4
B4.5

Purpose,

Definitions.

Effect on other issuaneces.
Deviations.

Subawards.

Subpart B—Pre-Awcard Requiremenis

84.1¢ Purpose.

84.11 Pre-award policies.

B4.12 Torms for appl¥ing for Federal assist-
ance.

"HOSPITALS, AND OTHER  NON-—— — — .
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84.12 Debarment and suspension. Drug-Free
Workplace.

84,14 Special award conditions.

84.15 Metric system of measurement.,

84.16 Resource Conservation and Recovery
Act,

84.17 Certifications and representations.

Subpart C—Post-Award Requirernents

FINANCIAL AND PROGRAM MANAGEMENT

84.20 Purpese of financial and program man-
agement.

84.21 BStandards for financial management
systems.

84.22 Payment.

84.23 Cost sharing or matching.

84.24 Program income.

84.25 Revision of budget and program plans.

84.26 Non-Federal audits.

84.27 Allowable costs.

84.28 Peried of availability of funds.

PROPERTY STANDARDS

84.30 Purpose of property standards.

84.31 Insurance coverage.

84.32 Real property.

84.33 Federally-owned and exempt propeéerty.

84.39 Eguipment.

84.35 Bupplies and other expendable prop-
erty.

84.36 Intangible property.

84.37 Property trust relationship.

PROCUREMENT STANDARDS

84.40 Purpose of procurement standards,
84141 Recipient responsibilities.

84.42 Codes of conduct.

94.43 Competition.

84.44 Proocurement procedures.

8445 Cost and price analysis.

84.46 Procurement records.

84.47 Contract administration.

84.48 Contract provisions.

REPORTS AND RECORDS

84.50 Purpose of reports and records.

. B4.51__ Monitoring __and  reporting program

§84.2

Subpart E—Use of Lump Sum Gronts

84.80 Comnditions for use of Lump Sum (fixed
price or fixed amount) grants.

84,81 Definition,

84.82 Provisions applicakle only to lump
sum grants.

64,83 FProperty standards.

84.84 Procurement standards,

84.85 Reports and records.

B4.86 Termination and enforcement.

84.87 Closeout procedures, subsequent ad-
justments and continuing responsibil-
ities.

APPENDIX A TO PART 84—CONTRACT PROVI-
SIONS

AUTHORITY: 42 17.8.C. 3535(d).

SOURCE: 52 FR 47011. Sept. 13, 19%4, unless
otherwise noted.

Subpart A—General

§84.1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-prefit organiza-
tions. Additional or inconsistent re-
quirements shall not be imposed, ex-
cept as provided in §§84.4, and 84.14 or
unless specifically required by Federal
statute or executive order. Non-profit
organizations that implement Federal
programs for the States are also sub-
ject to State reguirements.

§84.2 Definitions.

Accrued  exrpenditures means the
charges incurred by the recipient dar-
ing a given period requiring the provi-
sion of funds for:

(13 G-oods and other tangible property

performance.

84.52 Financial reporting.

84.53 Retention and access reguirements for
records.

TERMINATION AND ENFORCEMENT

84.60 Purpose of termination and enforoce-
ment.

84.61 Termination,

84.62 Tinforcement.

Subpart D—After-the-Award Requiremenis

84.70 Purpose.

84.71 Closeout procedures.

84.72 Subseguent adjustments and con-
tinuing respensibilities.

84.73 Collection of amounts due.

recEived;

(2y Services performed by employees.
contractors, subrecipients, and other
payees; and

(3) Other amounts becoming owed
under pregrams for which no current
services or performance is reguired.

Accrued income means the sum of:

(1) Earnings during a given period
from:

(i) Services performed by the recipi-
ent; and

(i1) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts becoming owed to the
recipient for which no current services
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or performance is required by the re-
cipient.

Acguisition cost of eguipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired, Other charges, such as
the cost of installation. transportation.
taxes. duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient's regular
accounting practices.

Advance means a payvment made by
Treasury check or other appropriate
payment mechanism to a recipient
upen its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules,

Award means financial assistance
that provides support or stimuiation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lien
of money, by HUD to an eligiple recipi-
ent. The term does not include: tech-
nical asgistance, which provides serv-
ices instead of money; other assistance
in the form of loans, loan guarantees,
capital advances under the Sections 202
and 811 programs, interest subsidies, or
insurance: direct payments of any kind
to individuals; and, contracts which
are regquired %o be entered into and ad-
ministered under procurement laws
and regulations.

Cash contributions means the recipi-
ent’s cash outlay, including the outlay
of money contributed to the recipient
by-third parties. . .

Closeout means the process by which
HUD determines that all applicable ad-
ministrative actions and all required
work of the award have been completed
by the recipient and HUD.

Contract means a procurement con-
tract under an award or subaward. and
a procurement subcentract under a re-
cipient’s or subrecipient’s contract.

Cost sharing or moaiching means that
portion of project or program costs not
borne by HUD.

Duate of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-

24 CFR Subiitie A (4-1-08 Ediiion)

ment thereto. on whicli HUD sponsor-
ship ends.

Disellowed costs means those charges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Federal cost principles or
other terms and conditions contained
in the award.

Eqguipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a wseful life of more than
one year and an acguisition cost of
$3000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Excess property means property under
the control of HUD that, as determined
by the Secretary, is no longer required
for its needs or the discharge of its re-
sponsibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where HUD
has statutory authority to vest title in
the recipient without further obliga-
tion to the Federal Government. An ex-
ample of exempt property anthority is
contained in the Federal Grant and Co-
operative Agreement Act (31 U.8.C.
8306y, for property acquired under an
award to conduct basgic or applied re-
search by a non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research.

Federal awarding agency means the
Federal agency that provides an award
t0 the recipient.

Federal funds quthorized means ihe
total amount of Federal funds obli-
gated hy HUD for vuse by the recipient.

‘This amount may inciude any author-

jzed carryover of unshligated— funds—-

from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructiens.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal tunds.

Funding period means the peried of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt insfru-
ments means., put is not limited to,
trademarks, copyrights, patents and
patent applications and such preperty
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a8 loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of properiy owner-
ship. whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
recuire payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the prejsct or program. They
may bhe reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
barsements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party
in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase {(or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts he-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except rezl property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence. such as copyrights, patents, or
securities.

-Prior—approuel means_ written ap-
proval by an auathorized official evi-
dencing prior consent.

Program income means gross incomme
earned by the recipient that is directly
senerated by a supported activity or
earned ag a resuit of the award (see ex-
clusions in §§84.24 {(e) and ¢(h). Program
income includes, but is not limited to.
income from fees for services per-
formed, the use or rental of real or per-
sonal property acguired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest

§84.2

earned on advances of Federal funds is
not program income, Except as othser-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,
credits, discounts, ete., or interest
earned on any of them.

Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project pericd means the period estab-
lished in the award document during
which HUD sponsorship begins and
ends,

Property means, unless otherwise
stated, real property, eguipment, in-
tangible property and debt instru-
ments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
ahle machinery and egquipment.

Recipient means an organization re-
ceiving financial assistance directly
from HUD to carry out a preject or
program. The term includes public and
private institutions of higher edu-
cation, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
includes commercial organizations,
international organizations when oper-
ating domestically (such as agencies of
the United Nations) which are recipi-

ents, sihhreclpiemrts,” or—contractors—or——7"——— —

subcontractors of recipients or sub-
recipients. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or contrelled, or are des-
ignated as federally-funded research
and development centers. The term
does not include mortgagors that re-
ceive mortgages insured or held by
HUD or mortgagors or project owners
that receive capital advances from
HUD under the Section 202 and 811 pro-
grams.
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Reseurch and development means all
regearch activities, both basic and ap-
plied. and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. “Development™
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigues where such activi-
ties ntilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

Small awards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.8.C. 403(11;. whichever is
greater.

Subaward means:

(1) An award of {lnancial assistance
in the form of money, or property in
lieu of money, made under an award by
a recipient to an eligible subrecipient
or by a subrecipient to a lower tier sub-
recipient. The term includes financial
assistance when provided by any legal
agreement, even if the agreementi is
called a contract, but does not include
procurement of goods and services nor
dees it include any form of assistance
which is excluded from the definition
of “award”.

(2) For Community Develepment
Block Grants, the term ‘‘subaward”
“does not Tinclide ThE “arrangenvent-
whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made be-
tween such a transfer for the further-
ance of the prime recipient’s goals and
the transfer of funds to a subrecipient
who carries out activities and is ac-
countable te the prime recipient. For
example, in a CDBG award where a
prime recipient has as its program goal
the revitalization of a downtown area.
the funds transferred to a business in
the downtown area to remodel its store
would not be considered a subaward
subject to this part 84

24 CFR Sublitle A (4-1-08 Edifion)

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds vprovided. The term in-
cludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations).

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(“*subject inventions™). as defined in 37
CFR part 401. “Rights to Inventions
Made by Nonprofit Organizations and
Small Business IMirms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agresments.”’

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD, Suspension of an award is a
separate action from suspensions under
HUD regulations implementing E.O.
12649 and E.O. 12689, “Debarment and
Suspension,’ at 2 CFR part 2424,

Termination means the cancellation
of HUD sponsorship, in whole or in
part, under an agreement at any time
prior to the daie of completion.

Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the wvalue of

-goods-and-services directly _henefiting

and specifically identifiable to the
preject or prograim.

Unliguidated obligations, for {inancial
reports prepared on a cash basis, means
the amount of obligations incurred hy
the recipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
heen recorded.

Unobliguted balance means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deducting
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the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
disbursement needs for a given initial
period.

[59 FR 47011, Sept. 13, 1984, as amended at 72
FR 73492, Dec. 27, 2007]

§84.3 Effect on other issuances.

For awards subject to this part, all
administrative reguirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the reguirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §84.4.

§84.4 Deviations.

The Office of Management and Budg-
et (OMB; mav grant exceptions Ifor
clagses of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this rule shall he per-
mitted only in unusual circumstances.
HUD may apply more restrictive re-
quirements to a class of recipients
when approved by OMB. HUD may
apply less restrictive reguirements
when awarding small awards and when
approved hy OMB, except for those re-
gquirements which are statutory. Ex-
ceptions on a case-by-case basis may
also be made by HUD.

§84.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals, commercial organiza-
tions and internaticnal organizations
operating domestically, or other non-
profit organizations. State, local and
Federally recognized Indian tribal gov-

§84.12

ermiment subrecipients are sabject to
the provisions of regulations imple-
menting the grants management com-
mon rule, “Adminjstrative Require-
ments for Grants and Cooperative
Agreements to State, Local and Feder-
ally Recognized Indian Trival Govern-
ments,’” (24 CEFR part 85).

Subpart B—Pre-Award
Requirements

§84.10 Purpose.

Sections 84,11 through 84.17 prescribe
forms and instructicns and other pre-
award matters to be used in applying
for HUD awards.

§84.11 Pre-award policies.

(a) Use of Granis and Cooperative
Agreements, and Contructs. In each in-
stance, HUD shall decide on the appro-
priate award instrument (i.e., grant,
cooperative agrecment, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the upe of grants. cooperative
agreemehts and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for chocesing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the BState, local
government, or other recipient when
carrying out the activity contempliated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the

direct benefit or use of the Federal ~——

Government,

(by Public Notice and Priority Seiting.
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statute.

$84,12 Forms for applying for Federal
assistance,

(a) HUD shall comply with the appli-
cable report clearance requirements of
5 CFR part 1320, “Controlling Paper-
work Burdens on the Public,” with re-
gard to all forms used by HUD in place
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of or ag¢ a supplement to the Standard
Form 424 (SF-424) series.

{(by Applicants shall use the S¥F-424 se-
ries or those forms and instructions
prescribed by HUD.

(¢} For Federal programs covered by
E.O. 1237% “Intergovernmental Review
of Federal Programs,” the applicant
shall complete the appropriate sections
of the SF-424 ({Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (BPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Catalog of Federal Domestic Assist-
ance. The SPOC shall advise the appli-
cant whether the program for which
application is made has been selected
by that State for review,

§84.13 Debarment and
Drug-Free Workplace.

(a) Recipients and subrecipients shall
comply with the governmentwide non-
procurement debarment and suspension
requirements in 2 CFR part 2424, These
governmentwide reguirements restrict
subawards and contracts with certain
partvies that are debarred. sugpended. or
otherwise excluded from or ineligible
for participation in federal assistance
programs or activities.

() Recipients and subrecipients shall
comply with the requirements of the
Drug-Free Workplace Act of 1988 (42
TU.8.C. 701), as set forth at 24 CFR part
21.

[72 FI1 7349], Dec. 27, 2007]

suspension;

§84.14 Special award conditions.
If an applicant or recipient:

24 CFR Subtitle A (4-1-08 Edition)

corrective actions, and the method for
requesting reconsideration of the addi-
tional reguirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have hesn corrected.

§84.15 Metric system of measurement,

The Metric Conversion Act. as
amended by the Omnibus Trade and
Competitiveness Act (15 U.8.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce, The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be nsed in
the agency’'s procurements, grants. and
other business-related activities. Met-
ric implementation may take longer
where the use of the gystem is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
HUD shall foilow the provisions of E.O.
12770, “Metric Usage in Federal Gov-
ernment Programs.”™

§ 84,16 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (Pub. 1. 94-580,
42 U.5.C. G862). any 3Btaie agency or
agency of a political subdivision of a
State which is using apprepriated Fed-
eral funds must comply with Section
B8002. Bection 6002 requires that pref-
erence be given in procurement pro-
grams Lo the purchase of specific pred-

. _ia). Has_a history .of_poor perform-

ance;

(b Is not financially stable;

(cy Has a management system that
does not meet the standards prescribed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award. or

{e) Is not otherwise responsible, HUD
may impose additional reguirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
reguirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the

ucts containing 1 _materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that receive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the EPA guidelines.
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§84.17 Certifications and representa-
tionms.

Unlese prohibited by statute or codi-
fied regulation, HUD is aguthorized and
encouraged to allow recipients to sub-
it certifications and representations
required by statute, executive order, or
regulation on an annual basis, if the re-
cipients have ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
be sighed by responsible officials with
the authority to ensure recipients
compliance with the pertinent reguire-
ments.

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§84.20 Purpose of financial and pro-
gram management.

Sections 84.21 through 84.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: satisfying cost
sharing and matching requirements.
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§84.21 Standards for financial man-
agement systems.

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever pracbical.

(hy Recipients’ financlal management
systems shall provide for the following:

(1) Accurate, current and complete

. _disclosure of the financial results of
each federally-sponsored project or

program in accordance with the repors-
ing requirements set forth in §84.52. If
a recipient maintains its records on
other than an accrual basis, the recipi-
ent shall not he required to establish
an accrual accounting system. These
recipients may develop such accrual
data for their reparls on the basis of an
analysis of the documentation on hand.

(2) Records that identify adeguately
the scurce and application of funds for
federally-sponsored activities. These
records shall contain information per-

§84.21

ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets, Recipients shall ade-
gquately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
at amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.8.
Treasury and the issnance or redemp-
tion of checks, warrants or payments
by other meals [or program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CEPR part 205, ““Withdrawal! of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.™

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(7y Accounting records including cost
accounting records that are supported
by source documentation.

(¢y Where the Federal Government
guaraniees or insures the repayment of
money borrowed by the recipient, HUD,
at its discretion, may require adequate

and insurance requirements of the re-
cipient are not deemed adequate (o
protect the interest of the Federal Gov-
ernment.

(dy HUD may require adequate fidel-
ity hond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government’s interest.

(e) Where bonds are reguired in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR

taining to Federal awards, authoriza- part 223, “Surety Companies Doing
tions, obligations, unobligated hal- Business with the United States.”
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§84.22

$84.22 Pavment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redempticon of
checks, warrants. or payment by other
means by the recipients., Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(by Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and dishursement by the re-
cipient: and

(2} Financial management systeims
that meet the standards for fund con-
trol and accountability as established
in §84.21, Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and be
timed to be in accordance with the ac-
tual. immediate cash requirements of
the recipient organization in carrying
out the purpese of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual disbursements by the recipi-
ent organizatioen for direct program or
project costs and the proportionate
share of any allowable indirect costs.

{¢) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient.

(1) Advance payment mechanisms in-
clude, but are net limited to, Treasury

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bhursements at least monthly when
electronic fund transfers are not used,

(d} Requests for Treasury check ad-
vance payment shall be submitted on
SPF-270, “‘Reguest for Advance or Reim-
burgement,” or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the reciplent
automatically through the use of a pre-
determined payment schedule or if pre-

24 CFR Subtitle A (4-1-08 Edition)

cluded by special HUD instructions for
electronic funds transfer,

(e) Reimbursement is the preferred
method when the requirements in para-
graph () of this secticn cannot be met.
HUD may also use this method on any
construction agreement. or if the
major portion of the construction
project is accomplished through pri-
vate market financing or Federal
loans, and the Federal assistance con-
stitutes a minor portion of the project.

(1) When the reimbursement methed
is used, HUD shall make payment with-
in 30 days after receipt of the killing.
unless the billing is improper,

(2) Recipients shall be authorized to
submit request for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and HUD
has determined that reimbursement is
not feasible because the recipient lacks
sufficient working capital, HUD may
provide cash on a working capital ad-
vance basis. Under this procedure, HUD
shall advance cash 0 the recipient to
cover its estimated disbursement needs
for an initial period generally geared
1o the awardee’s disbursing cycle,
Thereafter, HUD shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances te their sub-
recipient to meet the subrecipient’s ac-
tual cash dishursements.

(gy To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned cn a
revolving fund, program ihcome, re-

—-hates—refunds—eoniract—settlements,.

audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required oy stat-
ute., HUD shall net withhold payments
for proper charges made hy recipients
at any time during the project period
unless paragraphs (hi(l) or (hy2) of this
section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

{2) The recipient or subrecipient is
delinquent in a debt to the United
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States as defined in OMB Circular A-
129, “*Managing Federal Credilt Pro-
grams.” Under such conditions. HUD
may, upon reasohable notice, inform
the recipient that payments shall not
be made for obligations incurred after
a specified date until the conditions
are corrected or the indebtedness to
the Federal Government is liguidated.

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (1)2) of this section. HUD
shall not require separate depository
accounts for fands provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(i) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
husiness enterprises, recipients shall be
encouraged to use women- owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
pearing accounts, unless paragraphs
(k)1), (k¥2), or (X¥¥3) of this section
appliy.

(1) The recipient receives less than
$120.000 in Federal awards per year.

(2) The best reasonably available in-

_terest bearing account would not be ex-
pected to earn interest in excess of $250

per year on Federal cash balances.

(3y 'The depository would require an
average or minimum balance so high
that it would not he feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply. interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services., Payment Management Sys-
tem, P.0. Box 6021, Rockville, MD
20852. In keeping with Electronic Funds

§84.23

Transfer rules (31 CFR part 206), inter-
est should be remitted te the HIIS Pay-
ment Management System through an
electronic medium such as the
FEDWIRE Deposit systemn. Recipients
which do not have this capability
should use a check. Interest amounts
up to $250 per year may be retained by
the recipient for administrative ex-
pense. State universities and hospitals
shall comply with CMIA, as it pertains
to interest. If an entity subject to
CMIA uses its own funds to pay pre-
award costs for discretionary awards
without prior written approval from
the Federal awarding agency, it waives
its right to recover the interest under
CMIA.

(m) Except as noted elsewhere in this
rule, only the following forms shall be
authorized for the recipients in re-
gquesting advances and reimburse-
ments. Federal agencies shall not re-
guire more than an original and two
copies of these forms.

(1) SF-270, Reguest for Advance or Re-
imbursement. HUD has adopted the SF-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vance methods are not used. HUD has
the option of using this form for con-
struction programs in lieu of the SF-
271, “*Outlay Report and Reguest for
Reimbursement for Construction Pro-
grams.”

2y SF-271, Outlay Report and Reguest
for Reimbursement for Construction Pro-
grams, HUD has adopted the SF-Z71 as
the standard form to be used for re-
guesting reimbursement for construc-
tion programs. However, HUD may sub-

- -stitute-—the--SF270—when—HUD-_deter-.

mines that it provides adequate infor-
mation to meet Federal neads.

$84.23 Cost sharing or matching.

(a) All contributioms, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or matching when such con-
tributions meet all of the following cri-
teria.

(1) Are verifiable from the recipient’s
records,

(2) Are not included as contributions
for any other federally-assisted project
Or progranm.
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(3) Are necessal'y and reasonable for
proper and efficient accomplishment of
project or program objectives,

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
erniment under another award. except
where autherized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the appreved
budget when reguired by HUD,

(7y Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of HUD.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If HUD authorizes
recipients to donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall be the lesser of para-
graphs (¢)(1) or (¢)(2) of this section.

{1y The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value. How-
ever, when there is sufficient justifica-
tion. HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the
certified value at the time of donaticn
to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants. and other skilled and un-
skilled labor may e counted as cost

_sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services invelved. In either
case, paid fringe benefits that are rea-
soneble, allowable, and allocable may
he included in the valuation.

(e} When an employer other than the
recipient furnishes the services of an

24 CFR Subtitie A (4-1-08 Ediition)

employee. these services shall be val-
ued at the employee’'s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locabkle, but exclusive of overhead
costy), provided these services are in
the same skill for which the employee
is normally paid.

{fy Donated supplies may include
such items as expendable eguipment.
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the denation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and tand for
which title passes to the recipient may
differ according to the purpose cof the
award. if paragraphs (gi(1) or (gx2) of
this section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land., the
total wvalue of the donated property
may bke claimed as cost sharing or
matching.

{2y If the purpose of the award is to
support activities that require the use
of equiprment, buildings or land, nor-
mally only depreciation or use charges
for eguipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may ke allowed,
provided that HUD has approved the
charges.

(h} The wvalue of donated property
shall be determined in accordance with

theusualaccounting polieies-of-there—— -

cipient, with the following gualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of denation to
the recipient as established by an inde-
pendent appraiser {(e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible efficial of the
recipient.

(2) The value of donated eguipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.
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(3y The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

4y The value of loaned eguipment
shall not exceed its fair rental value.

() The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(iy Volunteer services shall be docu-
mented and, to the extent feasible. sup-
ported by the same methods used by
the recipient for ite own employees.,

{ii) The basis for determining the
valuation for personal service, mate-
rial, eguipment, buildings and Jand
shall be documented.

§84.24 Program income.

(ay HUD shall apply the standards set
forth in this section in requiring recipi-
ent organizations to account for pro-
gram income rvelated bto projects fi-
nanced in whole or in part with Federal
funds.

{by BExcept as provided in paragraph
thy of thiz section. program income
earned during the project period shall
be retained by the recipient and. in ac-
cordance with HUD regulations or the
terms and conditions of the award,
shall be used in one or more of the
ways listed in the following.

(1y Added to funds committed to the
project by HUD and recipient and used
to further eligible preject or program
objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or

—program allowable cost4n-determining
the net allowable costs on which the
Federal share of costs is based.

(¢) When HUD authorizes the disposi-
tion of program inceme as described in
paragraphs (h)(1) or (bX2) of this sec-
tion, program income in excess of any
limits stipulated shall be used in ac-
cordahce with paragraph (b)(3) of this
section.

tdy In the event that HUD does not
specify in its regulations or the terms
and conditions of the award how bro-
gram income is to be used, paragraph
(bX3) of this section shall apply auto-
matically to all projects or programs

§84.25

except research. For awards that sap-
port research, paragraph (b)l) eof this
section shall apply automatically un-
less HTUUD indicates in the terms and
conditions another alternative on the
award or the recipient is subject to spe-
cial award conditions, as indicated in
§84.14.

te) Unless HUD regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

(f) If anthorized by HUD regulations
or the terms and conditions of the
award, costs incident to the generation
of program income may be deducted
from gross income to determine pro-
gram income, provided these costs have
not beent charged to the award.

(g Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards {(See §§ 84,30 through 84.37).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
from license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.8.C. 18) apply to inventions
made under an experimental, develcop-
mental, or research award,

$84.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial

~exprissicn ofthe project-or program-as ——

approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon HUD require-
ments. It shall be related to perform-
ance {or program evaluation purposes
whenever appropriate.

(h) Recipients are reguired io report
deviations from budget and program
plans, and reguest prior approvais for
budget and program plan revisions, in
accordance with this section,

(¢} For nonconstruction awards, re-
cipients shall request prior approvals
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from HUD for one or more of the fol-
lowing program or budgel related rea-
sons.

(1} Change in the scobpe or the objec-
tive of the project or program (even if
there is no asscociated hudget revision
requiring prior written approvall.

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months. or a 25 percent reductien in
time deveted to the project. by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding,

(5 The transfer of amounts hudgeted
for indirect costs to absorb increases in
direct costs, or vice versa. if approval
is required by HUD.

(6) The inclusion, unless waived by
HUD, of costs that reguire prior ap-
proval in accordance with OME Cir-
cular A-21, “Cost Principles for Insti-
tutions of Higher Education,” OMB
Circular A-122, *“Cost Principles for
Non-Profit Organizations,”” or 46 CFR
part 74 Appendix E, ‘‘Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals,” or 46 CFR
part 31, “‘Contract Cost Principles and
Procedures,”’ as applicable.

(73 The transfer of funds allotted for
training allowances ¢(direct payment to
trainees) to other categories of ex-
pense.

(8} Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provigion does not apply to

___the purchase of supplies. material,

equipment or general support services.

(1) No other prior appreval reguire-
mente for specific items may be im-
posed unless a deviation has been ap-
proved by OMEB.

ey Bxeept {for reguirements listed in
paragraphs (¢)1) and (c)(4) of this sec-
tien, HUD is authorized, at its option,
to waijve cost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB Circulars
A-21 and A-122, Such waivers may in-
clude authorizing recipients to de any
one or more of the fellowing,

1) Incur pre-award costs 90 calendar
days prior tc award or more than 90

24 CFR Sublilie A (4-1-08 Edition)

calendar days with the prior approval
of HUD. All pre-award costs are in-
curred at the recipient’s risk (i.e,, HUD
iz under no obligation to reimburse
such costg if for any reason the recipi-
ent does not receive an award or if the
award is less than anticipated and in-
adeguate Lo cover such costsh

(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For onhe-
time extensions. the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award. This
one-time extension may not he exer-
cised merely for the purpose of using
unohligated balances.

{i) The terms and conditions of award
prohibit the extension.

(ii) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances Lo subseguent fundineg periods.

{4; IFor awards thatl support reseatrch.
unless HUD provides otherwise in
HUD's regulations, the prior approval
requirements described in paragraph
(e} of this section are automatically
walved (i.e.. recipients need not obtain
such prior approvals) unless one of the
conditions included in paragraph (e)2)
of this section applies.

(fy HUD may, at its option. restrict
the transfer of funds among direct cost
categories or programs, functions and
activities for awards in which the Fed-
eral share of the project exceeds

$100,000 and the cumulative amoumt of ——

such transfers exceeds or is expected to
exceed 10 percent of the total budget as
last approved by HUD. HUD ghall not
permit a transfer that would cause any
Federal appropriation or part thereof
to be uged for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) All other changes to nonconstruac-
tion budgets, except for the changes de-
scribed in paragraph (J) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior writien ap-
proval promptly from HUD for budget
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revisions whenever paragraphs (hi(ly,
(thH2)y or (h)(3) of this section apply.

{1y The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project,

(3) A revision is desired which in-
volves specific costs for which prior
written approval reguirements may be
imposed consistent with applicable
OMB cost principles listed in §84.27.

{i) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(i) When HUD makes an award that
provides support for both construction
and nonconstruction work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers between the
two types of work supported.

(k} For both construction and non-
construction awards, HULD shall require
recipients to notify HUD in writing
prompily whenever the amount cf Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the
project pericd by more than $3000 or
five percent of the TFederal award,
whichever is greater. This netification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(I} When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless HUD indicates a let-
ter of request suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions. HUD shall review the re-

§84.27

Circular A--133, “Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(1) Non-profit organizations subject
to regulations in the part 200 and part
BOO smeries of this title which receive
awards subject to part 84 shall comply
with the aundit requirements of revised
OME Circular A-133, “Audits of States,
Local Governments. and Non-Profit Or-
ganizations.”” For HUD programs, a
non-prefit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity.

(2) [Reserved]

(b) State and local governments shall
he subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.8.C. 7501~
7507) and revised OME Circular A-133,
“Aundits of States. Local Governments,
and Non-Profit Organizations.’

(¢) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit reguirements of the Federal
awarding agencies.

(dy Commmercial organizations shall
he subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document.

[59 FR 47011, Sept. 13, 1094, as amended at 62
FR 61617, Nov. 18, 1997]

£84.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable

quest and notify the Tecipient wWlisther —to the entity incurring the costes~Thus:

the budget revisions have been ap-
proved. H the revision is still under
consideration at the end of 30 calendar
days, HUD shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§84.26 Non-Federal audits.

ta) Recipients and suhrecipients that
are institutions of higher education or
other non-profit corganizaticon (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Augdit Act Amendments of 1996
(31 U.8.C. 7501-1507) and revised OMB

allowability of costs incurred by State,
local or federally-recognized Indian
trival governments is determined in
accordance with the provisions of OMB
Circular A-87, ‘‘Cost Principles for
State and Local Governments.”” The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, *Cost Principles {or
Non-Profit Organizations.” The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Cireunlar A-21, *'Cost Principles for
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Educational Institutions.” The allow-
ahility of costs incurred by hospitals is
determined in accordance with the pro-
vigions of Appendix E of 45 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The aliowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 is
determined in accordance with the pro-
vigions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

§84.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod apd any pre-award costs author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards.

Sections B4.31 through 84.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the TFederal Government
whose cost was charged to a project
supported by a Federal award. HUD
shall require recipients to observe
these standards under awards and shall
not impose additional requirements.
unless specifically required by Federal
statute. The recipient may use its own
preperty management standards and
procedures provided it observes the
provisions of §§84.31 through 84.37.

§84.31 Insurance coverage.
Recipients shall, at a minimum, pro-

- TAde thie equivalent insurance-eoverage-

for real property and sguipment ac-
quired with Federal funds as provided
to property owned by the reciplent.
Federally-owned property need not be
insured unless reguired by the terms
and conditions of the award.

§84.32 Real property.

HUD prescribes the following require-
ments for recipients concerning the use
and disposition of real property ac-
guired in whole or in part under
awards:

{a) Title to real property shall vest in
the recipient subject to the condition

24 CFR Subtitie A (4-1-08 Edition)

that the recipient shall use the real
property for the authorized purnose of
the project as long as it is needed and
shall not encuambear the property with-
out approval of HUD.

(I} The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to  those under Ifsderally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by HUD.

(¢) When the real property is nc
longer needed as provided in para-
graphs (a) and (b of this section. the
recipient shall request disposition in-
structions from HUD or its successor
Federal awarding agency. HUD shall
observe one or more of the following
disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property atirib-
utable to the Federal participation in
the project.

(23 The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value ¢f the property
abtiributable to the Federal participa-
tion in the project (after deducting ac-
tual and reascnable selling and fix-up
expenses, if any, from the sales pro-

ceeds)—When the recipient is author-

ized or reguired to sell the property.
proper sales procedures shall be estab-
lished that provide for competitien to
the extent practicable and result in the
highest possible return.

(3) The recipient may be directed to
transfer title to the property 1o the
Federal Government or to an eligible
third party provided that. in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair markst
value of the property.
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$84.33 Tederally-owned and exempi
property.

(a} Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to HUD.
Upon completion of the award ¢r when
the property is no longer needed, the
recipient shall report the property to
HUD for further HUD utilization.

(2y If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration. unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative metheds (e.g., the
authority provided by the TFederal
Technology Transfer Act (15 U.S.C. 3710
{I); to donate research equipment to
educational and non-profit corganiza-
tions in accordance with E.O. 12821,
“Improving Mathematics and Science
Bducation in Suppert of the National
Education Goals.”") Appropriate in-
structions shall be issued to the recipi-
ent by HUD.

(by Ezempt property. When statutory
authority exists, HUD has the option
to vest title to property acguired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property 1s
“exempt property.’” Should HUD not
establish conditions. title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

§84.34 Equipment.
{a) Title to equipment acguired by a

--——recipient with-Federal funds shall vest

in {he recipient, subject to conditicons
of this section.

{h) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
orecanizations for a fee that is less than
private companies charge for eguive-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Governmenst retains an
interest in the equipment.

(¢) The recipient shall use the equip-
ment in the project or program for
which it was acguired as long as heed-
ed, whether or not the preject or pro-

§84.34

oram continues to he supborted by Fed-
eral funds ang shall not encumber the
eguipment without approval of HUD.
When the equipment is no ionger need-
ed for the original project or program,
the recipient shall use the equipment
in connectien with its other federally-
sponsored activities, in the following
order of priority:

{1) Activities sponsored by HUD
which funded the original preject; then

(2) Activities sponscred by other Fed-
eral awarding agencies,

(d) During the time that eguipment
ig used on the project or program for
which it was acguired, the recipient
shall make it avajlable for use on other
preojects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acguired. First
preference for such other use shall be
given fto other projects or programs
sponsored by HUD that financed the
equipment; second preference sghall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall he permisgible if au-
thorized by HUD. User charges shall be
treated as program income.

(ey When acqguiring replacement
eguipment, the recipient may use the
equipment to be replaced as trade-in or
sell the eguipment and use the pro-
ceeds to offset the costs of the replace-
ment eguipment subject to the ap-
proval of HUD.

(fy The recipient’s property manage-
ment standards for eguipment acquired

with-Federal funds and federally-owned.

equipment shall include all of the fol-
lowing.

(1) Eguipment records shall be main-
tained acenrately and shall include the
following information.

(i} A description of the equipment.

(i1) Manufacturer’s serial number,
moedel number, Federal stock number.
national stock number, or other identi-
fication number.

(ii1) Source of the eguipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.
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(v) Accuisition date ior date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vl) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
menst (not applicable to eguipment far-
nished by the Federal Government).

(vil) Location and condition of the
equipment and the date the informa-
tion was reporied.

(viii) Unit acquisition cost.

(i) Ultimate dispositicn data, in-
clnding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates HUD for its share.

(2) Bguipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3} A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years, Any dif-
ferences bhetween quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference, The recipient
shall. in connection with the inven-
tory, verify the existence. current uti-
lization, and continued need for the
egquipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss. damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government. the
recipient shall promptly notify HUD.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good conditicn. o

(6) Where the recipient is aunthorized
or required to sell the equipment. prep-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the eguipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
Tair markel value of 55000 or more. the
recipient may retain the equipment for
other uses provided that compensation
is made to HUD or its successor. The

24 CFR Subtitle A (4-1-08 Edition)

amount of compensation shall he com-
puted by applying the percentage of
IPederal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the eguipment, the recipient shall re-
quest disposition instructions from
HUD. HUD shall determine whether the
eguipment can be used to meet HUD's
reguirements. If no requirement exists
within HUD, the availability of the
squipment shall be reported to the
General Services Administration hy
HUD to determine whether a reqguire-
ment for the eguipment exists in other
Federal agencies. HUD shall issue in-
structions to the recipient no later
than 120 calendar days after the recipi-
ent's request and the following proce-
dures shall govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar dawys after the recipient’s re-
guest, the recipient shall sell the
equipment and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original preject or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-

eram-to-the current fair market value

of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

{3y If the recipient is instructed to
otherwise dispose of the equipment. the
recipient shall be reimbursed by HUD
tor such costs incurred in its disposi-
tion.

(4 HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
e subject to the following standards.
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ti) The equipment shall be appro-
priately identified in the award or oth-
erwise made known te the recipient in
writing.

(iiy HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final ihventory shall list all equipment
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period. the recipi-
ent shall apply the standards of this
sectionl, as appropriate.

(ii1) When HUD exercises its right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

$84.35 Supplies and other expendabie
property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acguisition. If there is a
residual inventory of unused supplies
exceeding 85000 in {otal aggregate
value upen termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored projecit or program.
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share, The amount of
compensation shall be computed in the
same manner ag for equipment.

(b} The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-

- _lent services, unless specifically au-

§84.36

inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Smali Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.’’

{¢) HUD hag the right to:

(1) Obtain. reproduce, publish or oth-
erwise use the data first produced
under an award: and

{2y Authorize others to receive, repro-
duce, publish, or otherwise use such
data for HUD purposes.

(1) In addition, in response to a
Freedom of Information Act (FOILA) re-
guest for research data relating to pub-
lished research findings produced wnder
an award that were used by HUD in de-
veloping an agency action that has the
force and effect of law, HUD shall re-
guest, and the recipient shall provide,
within a reascnable time, the research
data so that they can be made avail-
able to the public through the proce-
dures established under the FOIA. If
HUD obtains the research data solely
in response to a FOLA request. HUD
may charge the requester a reasonable
fee equaling the full incremental cost
of obtaining the research data. This fee
should reflect costs incurred by HUD,
the recipient, and applicable subrecipi-
ents, This fee is in addition to any fees
HUD may assess under the FOIA (5
U.3.C. 552(a)(4XA)N.

(2) The following definitions apply
for purpcses of this paragraph (d):

1y Research date 1s defined as the re-
corded factual material commoniy ac-
cepted in the scientific community as
necessary to validate research findings,

thorized DY Federal statute. &g long ag
the Federal Government retaing an in-
terest in the supplies.

£84.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. HUD
reserves a rovalty-free. nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and

but 1ot Any of the following pretinii-

nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude;

(A) Trade secrets, cominercial infor-
mation, materials necessary to he held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
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clearly unwarranted invasion of per-
sonal privacy. such as information that
could be used to identify a particular
person in a research study.

(i1y Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal: or

(B} HUD publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

(iii) Used by HUD in developing on
agency action that has the force and ef-
fect of law is defined as when HUD pub-
licly and officially cites the ressarch
findings in support of an agency action
that has the force and effect of law.

(e) Title to intangible property and
debt instruments acguired under an
award or subaward vests upon acquisi-
ticn in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no
lenger needed for the originally au-
thorized purpose. dispositicn of the in-
tangibie property shall occur in accord-
ance with the provisions of §84.34(2).

[56 TR 47011, Sept. 13, 1994, as amended at 63
FR 30499, May 11, 2000]

§84.37 Property trust relationship.

Real property. eguipment. intangible
praoperty and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acqguired or improved.

24 CFR Subfitie A (4-1-08 Edition)

other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
e imposed by HUD upon recipients,
unless specifically required by Federal
statute or executive order or approved
by OMB.

t84.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual respensibilities  arising
under its contract(s). The recipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims.
protests of award. source evaluation or
other matters of a contractual nature.
Matters concerning viclation ef statute
are to be referred to such Federal
&tate or local authority as may have
proper jurisdiction.

§84.42 Codes of conduct.

The recipient shall mainiain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration ef a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise

7—7—————VH-UD”nla.j,-'»l‘-Bq“"‘"p recipients_to record

liens or other appropriate notices of
record to indicate that personal or 1real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.

PROCUREMENT STANDARDS

$84.40 Purpose of procurement stand-
ards.

Sections 84.41 through 84.48 set forth
standards for use by recipients in es-
tahlishing procedures for the procure-
ment of supplies and other expendable
property. equipment. real property and

when the employee, officer, or agent.
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither selicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal wvalue. The
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standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, empioyvees, or agents of the re-
cipient.

$84.43 Competition.

All procurement transactions shall
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncempeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, reguirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the hidder or offeror whose bid cr offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. The other {factors shall include
the bhidder's or offeror's compliance
with Section 3 of the Housing and
Urban Development Act of 1868 (12
U.8.C. 1701u), hereafter referred to as
“Section 3." Section 3 provides that, to
the greatest extent feasible, and con-
sistent with existing Federal, State,
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be
directed to low- and very low-income
persons. Solicitations shall clearly set
forth all regquirements that the bidder
or offeror shall fulfill in order for the

hid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§84.44 Procurement procedures.

(ay All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for. at a min-
imum, that paragraphs (a)(1), (aX2) and
(a)(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

§84.44

the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

i} A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
{features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to¢ be used in evalunating hids or
proposals.

(iii) A description, whenever prac-
ticable, of technical reguirements in
terms of functions to be performed or
performance reguired, including the
range of acceptable characteristics or
minimum acceptable standards.

{iv) The specific features of ‘‘brand
name or egual’ descriptions that bid-
ders are reguired to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric s¥stem of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasiblie, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(h) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenevsr pos-
gible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-

“noritviowned firms, and women’s bosi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to enceourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

(2) Where appropriate, an analysis is  small businesses, minority-owned
made of lease and purchase alter- firms, and women's business enter-
natives to determine which would be prises.
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§84.45

(4) Encourage contracting with con-
sortinms of small husinesses, minority-
owned firms and women’s business en-
terprises when a contract isx too large
for one of these firms to handle individ-
nally,

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, mincrity-owned firms
and women's business enterprises.

tc) The type of procuring instruments
used (e.g., fizxed price contracts. cost
reimbursaple contracts. purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the bhest
interest of the program or project in-
volved. The ''cost-plus-a-percentage-of-
cost” or —percentage of construction
cost’’ methods of contracting shail not
be used.

(d) Contracts shall be made only with
responsible contractors who POssess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the propoesed procurement,
Consideration shall be given to such
matters as contractor integrity: com-
pliance with puklic policy, including.
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 170lw); record of past
perfermance; and financlal and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted by implementa-

_tion of Executive Ovders 12549 and

24 CFR Subtitle A (4-1-08 Edition)

whichever is greater. and is fo bhe
awarded withouti competition or only
one bid or offer is received in response
to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold. specifies a “hrand name”
product.

(4y The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid preocure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by mors
than the amount of the small purchase
thresheld.

[59 FR 47011, Sept. 13. 1994, as amended at 72
FR 73492, Dee. 27, 2007)

$84.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price anal-
vais may be accomplished in various
ways, including the compariscn of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cest analysis is the re-
view and evaluation of each element of
cost  to  determine reasonableness,
allocability and allowability.

§84.46 Procurement records.

Procurement records and files for
purchases in excess of the small puar-
chase threshold shall include the fol-
lewing at a minimuam:

{a) Basis for contractor selection;

() Justification for lack of competi-

12680, "Debarmént and Suspension,” at
2 CFER part 2424,

(e) Recipients shall, on request, make
availabie for the Federal awarding
agency, pre-award review and procure-
ment documents, such as reguests for
proposals or invitations for hids, inde-
pendent cost estimates, etc.. when any
of the following conditions apply.

{1y A recipient’s procureément proce-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(2) The procurement is expected to
exceed $i00,000 ¢r the small purchase
threshold fixed at 41 U.S.C. 403 (11),

tien—when -competitive bids_or offers

are not obtained; and
(¢} Basis [or award cost or price.

§84.47 Contract administration.

A gystem for contract administration
shall be 1maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate. whether confractors have met
the terms, conditions and specifica-
tions of the contract.
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$84.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement. the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

{a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative., contractual.
or lagal remedies in instances in which
a contracter violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(by All contracts in excesgs o0f the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions ander which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because 0f circumstances
beyond the control of the contractor.

{¢) Except as otherwise required by
statute. an award that requires the
contracting tor subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own reguirements relating to bid
guarantees, performance bhonds, and
payment bonds unless the construction
contract or suhcontract exceeds
$100.000. For those contracts or sub-
contracts exceeding $100.000, HUD may
accept the bonding policy and reguire-
ments of the recipient, provided HUD
has made a determination that the

§84.51

is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract,

(3) A payment bond on the part of the
contractar for 100 percent of the con-
tract price. A ‘payment bond is one
executed in connection with a contract
t0 assure payment as required by stat-
ute of all persong supplving labor and
material in the execution of the work
provided for in the contract,

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies holid-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

(dy All negotiated contracts (sxcept
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books. docui-
ments. papers and records of the con-
tractor which are direcily pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(&) All contracts, including small
purchasges, awarded by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this rule, as applicable,

BEPORTS AND RECORDS

§84.50 Purpose of reporis and records.

Tederal Government's interest is ade- Bections 84.51 through 84.53 set forth
“Giately protested. If suTh A determina- —the procedures for monitoring and re-

tion has not been made. the minimum  POrting on the recipient’s financial and
requirements shall be as follows:

program vperformance and the nec-
(1Y A bid guarantee from each bidder

eguivalent to five percent of the bid
price. The ‘hid guaraniee’ shall con-
gsist of a firm commitment such as o
big bond, certified check, or other ne-
gotiable instrument accompanying a
hid as assurance that the bidder shall,
upon acceptance of his bhid, execute
such contractual documents as may he
required within the time specified.

(2y A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond”’

essary standard reporting forms. They
also set forth record retention require-
ments,

§84.51 Monitoring and reporting pro-
gram performance.

(a) TRecipients are responsible {for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the aundit require-
ments as delineated in §84.26,
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§84.52

(b HUD shall prescribe the frequency
with which the performance reports
shall be submitted. Except as provided
in §84.51(0). performance reports shall
not be reguired meore frequently than
quarterly or less frequently than annu-
ally. Annuoal reports shall be due 90 cal-
endar davs after the grant year: quar-
terly or semi-annual reports shall be
due 30 davs after the reporting period.
HUD may require annual reports before
the anniversary dates of multiple year
awards in lieu of these reguirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

{cy If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information ¢n each of the
following:

(1) A comparisen of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
gquantified, such gquantitative data
should he related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e} Recipients shall not be required to
submit more than the original and two
copies of performarnce reports.

(f)y Recipients shall immediately no-
tify HUD of developments that have a

24 CFR Subtitle A (4-1-08 Edition)

§84.52 Financial reporting.

{a} The following forms or such other
forms as may be approved by OMB are
authorized for ohtaining financial in-
formation from recipients.

(1} SF-26% ar SF-26S5A. Financial Sta-
tus Report.

{1) HUD requires recipients to use the
SF-268 or SF-269A to report the status
of funds for all mnonconstruction
projects or programs. HUD has the op-
tion of not requiring the 3I-269 or SF-
269A when the SF-270. Reguest for Ad-
vance or Reimbursement, or SF-272.
Report of Federal Cash Transactions, is
determined to provide adeguate infor-
mation to meset its needs, except that a
final SF-269 or SF-260A shall be re-
quired at the completion of the project
when the SF-270 is used only for ad-
vances,

(iiy HUD shall prescribe whether the
report shall be on a cash or accrual
basis. If HUD requires accrual informa-
tion and the recipient’s accounting
records are not normally kepl on the
accrual basis, the recipient shall not be
required to convert its accounting sys-
tem. but shall develop such accrual in-
formation through best estimates
based on an analysis of the docwumenta-
tion on hand.

(iiiy HUD shall determine the fre-
guency of the Financial Status Report
for each project or program. consid-
ering the size and complexity of the
particular project or program. Bow-
aver, the report shall not be required
more frequently than guarterly or less
frequently than annually. A final re-
port shall he required at the comple-
tion of the agreement.

significant Impact on the award-sup-
ported activities. Also. notification
shall be given in the case of problems.
delays, or adverse conditions which
materially impalr the ability to mest
the cbhjectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resclve the sitna-
tion.

(g} HUD may make site visits, as
needed.

(lh) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
reqguesting performance data from re-
cipients.

iv-HUD-requires—recipients—to—sub————- -

mit the SF-269 or SF-26%A (an original
and no more than two copies) no later
than 30 days after the end of each spec-
ified reporting period for quarteriy and
semi-annual reports, and 90 calendar
days for annual and final reports. Ex-
tensions of reporting due dates may he
approved hy HUD upon request of the
recipient.

(2y SF-272, Report of Federal Cash
Transactions.

(i) When funds are advanced to re-
cipients HUD shall require each recipi-
ent to submit the SF-272 and, when
necessary. its continuation sheet, SF-
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M2a. HUD shall use this report to mon-
itor cash advanced to recipients and to
obtain  dishursement information for
each agreemelit with the reciplents.

(i) HUD may reguire forecasts of
Federal cash reguirements in the ““Re-
marks’ section of the report.

(iii) When practical and deemed nec-
essary, HUD may require recipients to
report in the “Remarks” section the
amount of cash advances received and
retained in excess of three days. Re-
cipients shall provide short narrative
explanations of actions taken to reduce
the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar
gays following the end of each guarter,
HUD may require a monthly report
from theose recipients receiving ad-
vances totaling §1 million or more per
vaar.

vy HUD may waive the requirement
for submission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25.000 per recipient., provided
that such advances are monitored
through other forme contained in this
seciion:

(By If, in HUD's opinion, the recipi-
ent’s accounting controls are adequate
to minimize excessive Federal ad-
vances; or

(C) When the electronic payment
mechanisms provide adsguate data.

(b) Whepn HUD needs additional infor-
mation or more frequent reports, the
following shall be observed.

(1) When additional information is
needed to comply with legislative re-

- —guuirements,HUD shalidssae-instrie——the recipient:

tions to require recipients to submit
such information under the “Remarks”
section of the reports.

(2) When HUD determines that a re-
cipisnt’'s accounting system dees hot
meet the standards in §84.21, additional
pertinent information to further mon-
itor awards mayv be obtained upon writ-
ten nobice to the recipient until such
time as the system is brought up te
standard. HUD. in obtaining this infor-
mation, shall comply with report clear-
ance requirements of 5 CFR part 1320.

(3) HUD will shade out any line item
on any report if not necessary.

§84.53

(4) HUD may accept the identical in-
formation from the recipients In ma-
chine readable format or computer
printouts or electrenic outputs in lieu
of prescribed formats.

(5) HUD may provide computer or
electronic outputs to recipients when
such expedites or contributes to the ac-
curacy of reporting.

§84,53 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to reccerds for awards to recipients.
HUD shall not impose any other record
retention or access requirements upon

recipients.
(k) Financial records, supporting doc-
uments, statistical records, and all

other records pertinent to an award
shall be retained for a period of three
vears from the date of submission of
the final expenditure report or, for
awards that are renewed gquarterly or
annually. from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the Iollowing.

(1) If any litigation. claim, or audit is
started bhefore the expiration of the 3-
vear period, the records shall bhe re-
tained until all litigation, c¢laims or
audit findings involving the records
have been resclved and final action
talien.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 vears after final
disposition.

(3) When records are transferred to or
maintained by HIUD, the 3-year reten-
tion reguirement is not dpphca,ble to

(4) Indirect cost rate pmposals cost
allocation plans, etc. ag specified in
§84.53(g).

(¢) Copies of original records may be
substituted for the original records if
authorized by HUD,

(@) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping. HUD may make ar-
rangements for recipients te retain any
records that are continuously needed
for joint use,
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§84.60
(e} HUD. the Inspector General.
Comptroller General of the United

Btates, or any of their duly aulhorized
representatives, have the right of time-
ly and unrestricted access to any
books. documenits, papers. or other
records of recipients that are pertinent
to the awards, in order to make andits,
examinations, excerpts. transcripts and
copies of such documents. This right
als0 includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discuassion re-
lated to such documents. The rights of
access in this paragraph (e) are not
limited to the required retention pe-
riod, hut shall last as long as records
are retained.

{f} Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5
T.8.C, 552) if the records had belonged
to HUD.

(&) Incireci cost rate proposals, cost ul-
location plans, etc. Paragraphs (gl and
(g32) of this section apply to the fol-
lowing types of documents, and their
supporting records—indirect cost rate
computations or propesals. cost alloca-
tion plans. and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates).

(1) If submitted for negotiction. If the
recipient submits tc HUD or the sub-

reciﬁ@ﬁt"sum‘;ﬁmmemm—tﬂmmaﬂeﬁfe{—the—awamﬁmd provi- .

proposal. plan, or other computation to
form the hasis for negotiation of the
rate, then the 3-year retention pericd
for its supporting records starts on the
date of such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to HUD or the subrecipient is not re-
guired to suhmit to the recipient the
proposal, plan, or cther computation
for negotiation purposes, then the 3-
vear retention pericd for the preposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)

24 CFR Subditle A (4-1-08 Edition)

covered by the proposal. plan. or other
computation.

TERMINATION AND ENFORCEMENT

§84.60 Purpose of termination and en-
forcement.
Sections 84.61 and 84.62 set forth uni-
form suspension. termination and en-
forcement procedures.

§84.61 Termination,

(a) Awards may be terminated in
whole or in part only if paragraphs
(a)X1), (a)2) or (ax3) of this section
apply.

(13 By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award.

(2) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditiens, including the effective date
and, in the case of partial termination.
the portion to be terminated.

{3) By the recipient upon sending to
HUD written notificaticen setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However. if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)l) or {(a}2)
of this section.

() If cests are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.7i(a), includ-
ing these for property management as
applicakble. shall be considered in the

sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§84.62 Enforcement.

1a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regrlation, assurance, application, or
notice of award, HUD may. in addition
to imposing any of the special condi-
tions outlined in §84.14, take one or
mere of the {ellowing actions. as appro-
priate in the circumstances.
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(1) Temporarily withheld cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(2) Disallow (thatl is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award.

{4) Withhold further awards for the
project or program.

(5) Take gther remedies that may be
legally available.

(hy Hearings and appeals. In taking an
enforcement action, HUD ghall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved

(¢c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspehsion or after
termination of an award are not allow-
able unless HUD cxpressly authorizes
them in the notice of suspension or ter-
mination or sabsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably aveidable are allowable
if paragraphs (c)(1) and (c)2) of this
saction apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

{2) The costs would be allowable if

§84.72

Subpart D—After-the-Award
Reguirements

£84,70 Purpose.

Sections 84.71 through 84.73 contain
closeout procedures and other proce-
dures for subsequent disallowances ang
adjustments.

§84.71 Closeout procedures.

(a1 Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance. and other reports as required
by the terms and conditions of the
award, HUD may approve extensions
when requested by the recipient.

(b} Unless HUD authorizes an exten-
sion, a recipient shall liguidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditiong of the award or in HUD instruc-
tions.

(¢) HUD shall make prompt payments
to a recipient for allowable reimburs-
able costs under the award being closed
ont.

(d; The recipient shall promptly re-
fund any balances of uncbligated cash
that HUD has advanced or paid and
that is not authorized to be retained by
the recipient for use in other projects.
OMB Circular A-128 governs unreturned
amounts that become delinqguent, debts.

() When authorized by the terms and
conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the Federal
share of costs after cleseout reports are
received,

(f) The recipient shall account for

the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the terminaticn
takeas afiect.

(d) Relationship to debarment and sus-
pension, The enforcement remedies
identified in this section, including
suspensien and termination, do not
prechizde a recipient from bsing subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.13).

[59 FR 47011, Scpt. 13, 1984, as amended at 72
PR 73482, Dec. 27, 2007]

aly real and persohdl properly ac— —

guired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.31 through 84.37,

(g) In the event a final audit has not
been performed nrior to the closeout of
an award, HUD shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

§$84.72 Subsequent adjustments and
continuing responsibilities.

(a} The closeout of an award does not
affect any ¢of the following.
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§84.73

(1) The right of HUD to disallow costs
and recover funds on the basis of a
later audit or other review.

12) The obligation of the recipient to
return any funds due as a resuit of
later refunds, corrvections, or other
transactions.

(3) Audit requirements in §84.26.

(4) Property management require-
ments in §§84.31 through §4.37.

t5) Records retention as reguired in
§84.53.

(by After closeout of an award. a rela-
tionship created under an award may
be modified or ended in whole cor in
part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient referred to in §84.73(a),
including thoese for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the recipient., as appro-
priate.

§84.73 Collection of amounts due.

(a} Anv funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(1), (a)(2) or (a)3) of this
saction.

(1) Making ar administrative offset
agalngt other reguests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute,

(b} Except as otherwise provided by

overdue debt in accordance with 4 CFR
Chapter II, “‘Federal Claims Collection
Standards.””

Subpart E—-Use of Lump Sum
Grants

§84.80 Conditions for use of Lump
Sum (fixed price or fixed amount}
grants.

(a) Heads of awarding activities
(HAAzR) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avail-

24 CFR Sublitle A (4-1-08 Edition)

ability. For other awards. discretion
may be provided to Grant Officers to
determine the funding arrangement on
a  transaction basis. In such cases,
Grant Officers shall document the basis
for selection of the funding arrange-
ment in the negotiation record. Appro-
priate consideration to fixed amount
flump suwm) awards shall be made if one
or more of the following conditions are
present:

(1) The HUD funding amount isg defi-
nitely less than the total actual cost of
the project.

(2) The HUD funding amount does not
exceed $100,000 or the small purchase
threshold fixed at 41 U.8.C. 403 (11),
whichever is greater.

(3) The project scope is very specific
and adeguate cost, historical, or unit
pricing data iz available to establish a
fixed amcount award with assurance
that the recipient will realize no incre-
ment above actual cost.

() [Reserved]

$84.81 Definition.

(a) A lump sum award is an award for
a predetermined amount, ag set forth
in the grant agreement, which amount
does not vary with the amount of the
recipient’s actual incurred costs. Under
this type of award. HUD does not pay
the recipient for its incurred costs but
rather for completing certain defined
events in the work or achievement of
some other well-defined milestone.
Some of the ways in which the grant
amount may be pald are, but are not
limited to:

(1) In several partial payvments, the
amount of each agreed upon in ad-

_law. -HUD shall charge intereston-an  vance, and the “milestone’ or evenl. .

triggering the payment alse agreed
upon in advance, and set forth in the
grant;

(2) On a unit price hasis, for a defined
unit or wnits (such as a housing coun-
seling unit}, at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant: or,

(3) In one payment at grant comple-
tion.

(h) The key distinction between a
lump sum and a ¢ost reimbursement
grant is the lack of & direct relation-
ship between the costs incurred by the
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recipient and the amount paid by HUD
in the lump sum arrangement.

£84.82 Provisions applicable only te
lump sum grantis.

In addition to the provisions of this
subpart E, subparts A and B of this
part apply to lump sum grants,

(&) Financiel and program manege-
ment. Paragraphs () through (e) of this
section prescribe standards for finan-
cial management systems. methods for
making payments, budget revision ap-
provals, and making audits,

{b) Standards for financial management
systems. (1) Records that identify ade-
quately the source and application of
funds for federally-sponsored activities
are required. These records shall con-
tain information pertaining to Federal
awards, authorizations. obligations,
unchligated balances, assets, outlays,
income and interest.

(Z) Effective control over and ac-
countability for all funds, property and
other assets are required. Recipients
shall adequately sateguard all such as-
sets and assure they are used solely for
authorized purposes.

(3) Comparison of outlays with budg-
et amounts for sach award is required.
Whenever appropriate, financial infer-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayvment of money borrowed hy
the recipient. HUD, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
reguirements of the recipient are not
deemed adeguate to protect the inter-
est of the Federal Government,

(5) HUD may require adeguate fidel-

ity bond Toverage where the—resiptont-

lacks sufficient coverage to protect the
Federal Government’s interest.

(6 Where bonds ave required in the
situations described above, the bhonds
shali be obtained from companies hold-
ing certificates of anthority as accept-
able suretiss, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Busginess with the United States.”

(¢) Payment. (1) The standard gov-
erning the use of hanks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not
require separate depository accounts
for funds provided to a recipient or es-

§84.82

tablish any eligibility requirements for
depositories for funds provided to a re-
cipient. However, recipients must be
able to account for the receipt. obliga-
tion and expenditure of funds,

{2) Censistent with the pational goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises. recipients shall be
encouraged to use women-cwned and
minority-owned banks (a bank which is
owned at least b0 percent by women or
minerity group mempers).

{3) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the recipients in re-
guesting payments., HUD shall not re-
guire more than an original and two
copies of these forms.

{1y SF-270, Request for Advance or Re-
imbursement, HUD has adopted the SF-
270 as a standaré form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vance methods are not used. The SF-
270 shall also be used for lump sum
payment requests. HUD, however, has
the option of using this form for con-
struction programs in lien of the SF-
271, Outlay Report and Reguest for
Reimbursement for Construction Pro-
grams.”’

{11y SF-271, Outlay Repori and Reguest
for Reimbursement for Construction Pro-
grams. HUD has adopted the SF-271 as
the standard form te be used for re-
questing reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adeguate infor-
mation to meet HUD's needs.

(d) Revisien of budget and program
plans, (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award
process. 1t may include either the Fed-
eral and non-Federal share, or only the
Federal share, depending upon HUD re-
gquirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate.

(2) Recipients are required toc report
deviations from program plans, and re-
quest prior approvals for budget and
program plan revisiens, in accordance
with this section.

(3) For nonconstruction awards, re-
cipients shall request prior approvals
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from HUD for cne or more of the fol-
lowing program or budget related rea-
30118,

(i) Change in the scope or the objec-
tive of the project or program {even if
there is no associated budget revision
requiring prior written approval).

(i) The need for additional Federal
funding.

(ii1) Unless described in the applica-
tion and funded in the approved
awards, the subaward. transfer or con-
tracting out of any work under an
award. This provigion dees not apply to
the purchase of supplies. material,
equipment or general support services.

t4y No other pricr approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(5 Except for reguirements listed in
paragraphs (AW3xi) and (d)3)ii) of this
section. HUD is authorized. at its op-
tion, to waive cost-related and admin-
istrative prior written approvals re-
guired by Circular A-110 and OMB Cir-
culars A-21 and A-122. Such waivers
may include autheorizing recipients to
do any one or more of the fellowing.

(i) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 davs before the expira-
tion date specified in the award. This
action may be taken unless:

(AY The terms and conditions of
award prohibit the extension.

(B) The extension requires additional
Federal fundgs e

24 CFR Subtitie A (4-1-08 Edition)

posed unless a deviation has been ap-
proved by OMB.

(8) When HUD makes an award that
provides support for both construction
and nonconstrection work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers hetween the
two types of work supported.

(e} Non-Federal cudits. (1) Recipients
and subrecipients that are institutions
of higher education or other non-profit
organizations (including hospitals)
shall be subject to the audit reguire-
ments contained in the Single Audit
Act Amendments of 1896 (31 U.S.C. 7501~
7507y and revised OMB Circular A-133,
cAundits of States, Local Governments,
and Non-Profit Organizations.™

(i) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the aundit requirements of revised
OMB Circular A-133, “Audits of States.
Local Geovernments, and Non-Profit Or-
ganizations.” For HUD programs. a
non-profit organization is the mort-
ragor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and nol & related or
affiliated organization or entity.

(ii) [Reserved]

(2) Btate and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1896 (31 U.5.C. 7501-
7507) and revised OMB Circular A-133,
s Audits of States, Local Governments,
and Non-Profit Organizations.”

(3) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject Lo the
audit requirements of the Federal

(C} The extension inveolves any
change in the approved objectives or
scone of the project.

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (d)6xi)
or {d)(6)(ii) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(ii} The need arises for additional
Federal funds to complete the project.

(7) No other prior approval require-
ments for specific items may be im-

awarding agencies.

(4} Commercial organizations shall be
subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document.

[59 TR 47011, Sept. 13, 1994, as amendad at 62
FR 61617. Nov. 18, 1987]

§84.83 Property standards.

(a) Purpose of wproperty standards.
Paragraphs () through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
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project supported by a Federal award.
HUD shall require recipients to ohserve
these standards under awards and shall
rnot. impose additional reguirements,
unless specifically required by Federal
statute, The recipient may use its own
property management standards and
procedures provided it ohserves the
provisions of paragraphs (b) through (g)
of this section.

thy Insurance covercage, BRecipients
shall, at & minimum, provide the equiv-
alent insurance coverage for real prop-
erty and sequipment acguired with Fed-
eral funds =zs provided to property
ovned by the recipient, Federally-
owned property need not be insured un-
less required by the terms and condi-
tions of the award.

() Real preperty. HUD prescribes the
following requirements for reciplents
concerning the use and disposition of
real property acquired in whole or in
part under awards:

(1) Title to real property shall vest in
the recipient subkject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD.

{2y The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property ig no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to  those under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by HUD.

(d) Federally-owned and erempt prop-

Title to federally-owned property remains
vested in the Federal Government. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to IIUD, Upon
completion of the award or when the
property is no longer neaded, the re-
cipient shall report the property to
HUD for further HUD utilization.

{iiy If HUD has no further need for
the property, it shall be declared excess
and reported to ithe General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the

§84.83

authority provided by the Federal
Technology Transfer Act (18 U.3.C. 3710
1)) to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.O. 12821,
“Improving Mathematics and Science
Education in Support of the National
Education Goals.””) Appropriate in-
structions shall be issned to the recipi-
ent by HUD.

(2) Erempt property. When statutory
authority exists. HUD has the option
to vest title to property acguired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such preperty is
“exempt property.” Should HUD not
establish conditions, title to exempt
property upon acguisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

(e) Equipment. (1) Title to eguipment
acquired by a recipient with Federal
funds shall vest in the recipient, sub-
ject to conditions of this section.

(2) The recipient shall use the eguip-
ment in the project or program for
which it was acguired as loeng as need-
ed, whether or not the project or npro-
gram continues to be supported by Fed-
eral funds and shall not ehcumber the
equipment without approval of HUD.
When the eguipment is no longer need-
ed for the original project or program,
the recipient shall use the eguipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(i) Activities sponscred by HUD
which funded the original project; then

{ii) Activities sponsored by other

———erty—tO—Federaliy-ouned—property—ir—Eederal awarding agencies.

(33 During the time that equipment is
used on the project or program for
which it was acquired, the recipient
shall make it available for use on cther
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acguired. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment,; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies, 1f the equipment is owned by the
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Federal Governmment. use ol othel ac-
tivities not sponscred by the Federal
Government shall be permissible if au-
thorized hy HUD.

(4) The recipient’s property manage-
ment standards for equipment acquired
with Pederal funds and federally-owned
eguipment shall include all of the fol-
lowing.

(i) Equipment records shall he main-
tained accurately and shall include the
following infermation.

(A) A description of the equipment.

(By Manufactarer’'s serial number,
model number, Federal stock number,
national stock number. or other identi-
fication number.

(C) Bource of the eguipment, includ-
ing the award namber,

{D) Whether title vests in the recipi-
ent or the Federal Government.

(E) Acguisition date (or date re-
ceived, if the egquipment was furnished
by the Federal Government) and cost.

(F) Location and condition of the
equipment and the date the informa-
tion was reported.

(ii) Bgquipment owned by the Federal
Government shall be identified to indi-
cate Feferal ownership.

(iii;} A physical inventory of equip-
ment shall be taken and the resulis
reconeciled with the equipment records
at least once every two years. Any dif-
fersnces between guantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory. verify the existence, current uti-
lization, and continued need for the
equipment.

- vy A—controt-system-shal-bedin—-ef— -

fect to insure adequate safegunards to
prevent less, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented: if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD.

(v) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(5) HUD may reserve the right to
transfer the title to the Federal Gav-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under

24 CFR Subditle A (4-1-08 Edition)

existing statutes. Such transfer shall
be subject to the following standards.

(iy The eqguipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(i) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned eguipment. If HUD {fails to
issue disposition instructions within
the 120 calendar day period. the recipi-
ent shall apply the standards of this
section, as appropriate.

(iii) When HUD exercises its right to
take title. the equipment shall be sub-
ject to the provisions for federaliy-
owned equipment.

(f) Inftangible property. (1} The recipi-
ent may copyright any work that is
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award. HUD reserves
a royalty-free, nonexclusive and irrev-
ocable right to reproduce. publish. or
otherwise use the work for Federal pur-
poses. and Lo authorize others to do so.

(2) Recipients are subject to applica-
hle regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37T CFR part 401.
“Rights to Inventions Made by Non-
profit QOrganizations and Small Busi-
ness Firms Under Government Grants.
Contracts and Cooperative Agree-
ments.”

(3} Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs (D3)(1) and (£)(3)(i1) of this sec-
tion,

- @-Obtain, reproduce, publish or_oth-
erwise use the data first produced
under an award.

{ii) Anthorize others to receive, re-
produce, publish, or otherwise use such
data for Federal puarposes.

{4y Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that preperty for the origi-
nally-authorized purpose.

() Property trust relationship. Real
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
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shall be held in trust by the recipient
as trustee for the beneficiaries of the
project or program under which the
property was acquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired cor improved
with Federal funds and that use and
disposition conditions apply to the
property.

§84.84

(a) Purpose of procurement standards.
Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for
the procurement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds. These standards are fur-
nished to ensure that such materials
and services are obtained in an effec-
tive manner and in compliance with
the provisions of applicable Federal
statutes and executive orders. No addi-
tional preocurement standards or re-
guirements shall be impesed by HUD
upon recipients, unless specifically re-
guired by Federal statute or executive
order or approved by OME,

(by  Recipient rtesponsibilities. The
standards contained in this section do
not relieve the recipient of the con-
tractual responsibilities arising under
its contract(s). The recipient is the re-
gponsikle authority, without recourse
to HUD. regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
an award or other agreement. This in-
cludes disputes. claims, protests of

Procurement standards.

ters of a contractual nature. Matters
concerning violation of statute are to
be referred to such IMederal, State or
local authority as may have preper ju-
risdiction,

() Codes of conduct. The recipient
shall maintain written standards of
conduct governing the performance of
its employees engaged in the award and
administration of contracts. No em-
ployee, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a contract sunported by
Federal funds if a real or apparent con-
flict. of interest would Dbe involved.

§84.84

Such a conflict would arise when the
employee, officer, or agent. any mem-
ber of his or her imimediate family, his
or her partner, or an organization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award. The officers, em-
ployees, and agents of the recipient
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary
value from contractors, or parties to
subagreements. However, recipients
may set standards for situations in
which the financial interest is not suab-
stantial or the gift is an unsolicited
item of nominal value. The standards
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
plovees. or agents of the recipient.

(d) Competition. All procurement
transactions shall be conducted in a
manner to provide, to the maximum
extent practical, open and free com-
petition. The recipient shall be alert to
organizational conflicts of interest as
well as nonhcompetitive practices
among contractors that may restrict
or eliminate competition or otherwise
restrain trade. In order to ensure objec-
tive contractor psrformance and elimi-
nate unfair competitive advantage,
contractors that develop or drafi speci-
fications, requirements. statements of
work, invitations for hids and/or re-
quests for proposals shall be excluded
from competing for such procurements.
Awards shall be made to the hidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan-
tageous to the recipient, price, quality
and other factors considered. The other

————amvardssource-evaluaticnor other mat-  factors shall include the bhidder’s or

offeror's compliance with Section 3 of
the Housing and Urban Development
Act of 1968 (12 11.5.C. 1701w), hereafter
referred to as “'Section 3."' Section 3
provides that, tc the greatest extent
feasible., and consistent with existing
Federal. State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very
low-income persons. Solicitations shall
clearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the bid or offer to be evalu-
ated by the recipient. Any and all bids
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or offers may be rejected when it is in
the recipient’s interest to do so.

(&) Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedures. These procedures
shall provide for. at a minimum, that
paragraphs (eX1xi), (exl)iiy and
(e 1)(iil) of this section apply.

fi) Recipients aveid purchasing un-
necessary items.

(i1 Where appropriate. an analysis is
made of lease and purchase alter-
natives to determine which weould be
the most economical and practical pro-
curement for the recipient.

(iii) Solicitations for goods and serv-
ices provide for all of the fellowing.

(A) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements.
such a description shall not contain
features which undualy restrict com-
petition.

(B)y Reguirements which the bhidders
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(Cy A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards,

(D) The specific features of “brand
name or equal” descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(E) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

- -(Fy Preference, to._the extent prac-

24 CFR Subtlitie A (4-1-08 Edition)

iy Make information on forth-
coming opportunities available and ar-
rahge time frames for purchases and
contracts to encourage and facilitate
participation by small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises.

(ii1) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms. and women's business enter-
prises.

{iv; Encourage contracting withh con-
sortinms of small businesses. minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
nally.

(vy Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Conmunerce’s NMinor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(3) The type of procuring instraments
used fe.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement. and for promoting the best
interest ¢f the program or project in-
volved, The '‘cost-plus-a-percentage-of-
cost™ or “percentage of construction
cost” methods of contracting shall not
be used.

{4y Contracts shall be made only with
responsible contractors who possess
the potential ability to perfcrm suc-
cesstully. under the terms and condi-

ticable and economically feasihle, for
products and services that <Conserve
natural resources and protect the envi-
roament and are energy efficient.

(2) Positive efforts shall be made by
recipients to utilize small businesses,
mingrity-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further thig goal.

(i) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable.

tions of the propesed procurement.
Consideration shall he given to such
matters as contractor integrity; com-
pliance with public policy. including,
where applicable. Section 3 of the
Housing and Urban Development Act of
1868 (12 U.8.C. 170lu); record of past
performance:. anhd financial and tech-
nical resources or accessibility toc other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted. as set forth at 2
CFR part 2424

{53 Recipients shall. on request, make
available for the ¥Federal awarding
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agency, pre-award review and procure-
ment documents. such as reguests for
proposals or invitations for bids. inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(i) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110,

(ii) The procurement is expected to
exceed $100.000 or the small purchase
threshold fixed at 41 U.S.C. 403 (11,
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
t0 a solicitation.

(iiiy The procurement, which is ex-
pected to exceed the small purchase
threshold., specifies a “‘brand name’
product.

{iv) The proposed award over the
small purchase thresheld is to be
awarded to other than the apparent
low bidder under a sealed hid procure-
ment.

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

() Cost and price analysis. Some form
of cost or price analysis shall be made
and documented in the procurement
files in connection with every procure-
ment action. Price analysis may bhe ac-
complished in various ways, including
the comparison of price quotations sub-
mitted, market prices and sirmntlar indi-
cia, together with disceunts, Cost anal-
ysis is the review and evaluation of
cach element of cost to determine roca-
sonableness, allocahility and allow-
ability.

—————{g) Procurament-recerds—Procurement

records and files for purchases in ex-
cess of the small purchase threshold
shall include the following al a min-
imuni:

(1) Basis for contractor selection;

2y Justification for lack of competi-
tion when competitive bids or olfers
are not obtained; and

(3) Basis for award cost or price,

(hy Contract administration. A system
{for contract administration shall he
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow

§84.84

up of all purchases. Recipients shall
evaluate centractor performance and
document. as appropriate. whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract.

(i} Contract provisions. The recipient
shall include, in addition te provisions
to define a sound and complete agree-
ment, the fellowing provisions in all
contracts,. The following provisions
shall aiso he applied to subcontracts.

(1) Contracts in excess cf the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms., and provide for such
remedial actions as may be appro-
priate.

(2) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
ticn, such contracts shall describe ¢on-
ditions under which the contract may
he terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(3) Except as otherwise required by
statute. an award that reguires fthe
contracting (or subcontracting) Ifor
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to hid
guarantees, performance honds, and
payment bonds unless the construction
contract or subconiract exceeds
$100.000, For those contracts or sub-
contracts exceeding $100,000, HUD may
aceept the bonding policy and reguire-
ments of the recipient, provided HUD
has made a determination that the
Federal Government’s interest is ade-
quately protected. If such a determina-
tien has not been made, the minimum
requirements shall be as follows:

(1) A bhid guarantee from each bidder
eguivalent to five percent of the bid
price. The “‘bid guarantee’” shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
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such contractual documents as may be
reguired within the time specified.

(iiy A performance bond on the part
of the contractor for 100 percent of the
contract price. A “-performance hond”
is cne executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(iii) A payment bond on the part of
the contractor for 100 percent of the
contract price. A “payment bond™ is
one executed in connection with a con-
tract to assure payment as required by
statute of all persons supplying lahor
and material in the execution of the
work provided for in the contract.

fiv) Where bonds are required in the
situations described herein, the bonds
shall be obtained frem companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

(4) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
inclnde a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives.
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpese of
maXing audits, examinations, excerpts
and transcriptions.

(53 All contracts, including small pur-
chases, awarded by recipients and their
contractors shall contain the procure-
ment provisions of Appendix A to this
rule, as applicable,

[59 FR 47611, Sept. 13, 1994, as amended at 72
- FR. 73482, Dec. 27 2007]. ... .

24 CFR Subtitle A (4-1-08 Edition)

award., Recipients shall monitor sub-
awards to ensure subrecipients have
met the aundit requirements as delin-
eated in §84.82(e).

(2) The Federal awarding agency
shall prescribe the freguency Wwith
which the performance reports shall he
submitted. Bxcept as provided in para-
graph (b)) of this section. perform-
ance reports shall not ke reguired more
frequently than quarterly or less fre-
guently than annually. Annual reports
shall be due 90 calendar daysg after the
grant vear; quarterly or semi-annual
reports shall be due 30 days after the
reporting period. The Federal awarding
agency may require annual reports be-
fore the anniversary dates of multinle
vear awards in lieu of these reguire-
ments. The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

(8) If inappropriate, a final technical
or performance report shall not be re-
yuired after completion of the project.

(4) When required. performance re-
ports shall generally contain, for each
award. brief information on each of the
following:

(iy A comparison of actual accom-
plishments with the goals and objec-
tives established for the pericd. the
findings of the investigator, or bhoth.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such guantitative data
should be reiated to cost data for com-
putation of unit costs.

(ii) Reasons why established goals
were hot met, if appropriate.

{5) Recipients shall not be required to
submit more than the original and two
copies of performance reports,

§84.85 Reports and records.

{ay Purpose of reports and records.
Paragraphs (b) and (c) of this section
set forth the procedures for monitoring
and reporting cn the recipient’s finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

(hy Monitoring and reporiing program
performance, (1) Reciplents are respon-
sible for managing and menitoring
aach project, pregram. subaward. func-
tion or aectivity supported by the

_(6) Recipients shall immediately no-

tify HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delavs, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa-
tion.

(y HUD may make site visits,
needed.

(8) HUD shall comply with clearance
reguirements of 5 CFR part 1320 when

as
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requesting performance data from re-
cipients.

(c) Retention und access requirements
for records. (1) This paragraph (c) sets
forth reguirements for recerd retention
and access to records for awards to re-
cipients. Federal awarding agencies
shall not impose any other record re-
tention or access requirements upon
recipients.

2} Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
vears from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annually, frem the date of the submis-
gion of the guarterly or annual finan-
cial report, as anthorized by HUD, The
only exceptions are the following.

(i) If any litigation. claim, or audit is
started bhefore the expiration of the 3-
yvear period, the records shall be re-
tained until all litigation, claims or
audit findings involving {the records
have been resolved and final action
talken.

(i1) Records for real property and
equipment acguired with Federal funds
shall he retained for 3 years after final
disposition.

(iiiy When records are transferred to
or maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(3) Copies of original records may he
substituted for the original records if
authorized by HUD,

(4) HUD shall request transfer of cer-
tain records to its custody {rom recipi-
ents when it determines that the
records possess long term retention

cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuocusly needed
for joint use.

(5) HUD. the Inspector General,
Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
1y and unrestricted access to any
bhooks. documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transeripts and
copies of such documents. This right
also includes timely and reasonable ac-

§84.86

cess 1o a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph (¢)(5) are not
limited to the reguired retention pe-
riod, but shall last as long as records
are retained.

(6) Unless required by statute, HUD
shall not place restrictions on recipi-
ente that limit public access tc the
records of recipients that are pertinent
to an award, except when HUD c¢an
demonstrate that such records shail he
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (b
11.8.C. 552) if the records had belonged
to HUD.

$84.86 Termination and enforcement.

(a) Termination. {1) Awards may bhe
terminated in whole or in part only if
paragraphs () 10(i), (a1, or
(a){1)iii) of this section apply.

(i) By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award.

(i1) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditiens, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(iii) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes

-value. However inrorder to aveid-dupli——for whi ch the grant was made, it may

terminate the grant in its entirety
under either paragraphs (ax1){d} or
ta) (il of this section.

{2y If costs are allowed under an
award, the responsibilities of the re-
cipient referred {o in §84.87(ax1), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination. as appropriate.

(3) If costs are allowed, the cost prin-
ciples in §84.27 apply, even though the
award was made ¢h a lump-sum basis.
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Alternatively, a termination settle- (4) Relationship to debarment and sus-
ment may be reached by prorating the pension. The enforcement remedies
grant amount against the percentage identified in this section, including
of completion or by some other method suspension and termination, do not
as determined by the Grant Officer. as preclude a recipient from heing subject
long as the method used results in an  te debarment and suspension under
equitable settiement to both partsies. HUD's regulations at 2 CFR part 2424
(b} Enforcement—(1) Remedies for non- (see §84.13).

compliance. If a recipient materially f0 T ) .
fails to comply with the terms and con- [r?;i{ gggiv%tbszgftéot&”:j 1594, as amended at 72
ditions of an award. whether stated in ' U

a Federal statute, regulation. assur- §84.87 Closeout procedures, subse-

ance. application, or notice of award, gquent adjustments and continuing
HUD may, in addition to imposing any responsibilities.
of the special conditions outlined in (a) Closeou? procedures. (1) Recipients

§84.14, take ome or more of the fOl-  opa)y gubmit, within 90 calendar days
lqwmg actions, as appropriate in the after the date of completion of the
cu‘f}umstances,. , award, all financial, performance, and

() Tempoyarlly “'1“1¥h°1d cash PA¥- other reports as requireé by the terms
n}en‘os pending cqu_'ectlon of the defi- and conditions of the award. HUD may
clency by the recipient or more SeVere ,ymgye extensions when reguested by

enforcement action by HUD. the recipient.
Qi) Wholly or partly suspend or ter- (2) The recipient shall account for
ml?l?rte JE‘.he carrent award. any real and personal property ac-
(1) Withhold further awards for the guired with Federal funds or received
ProJect or Program. . . from the Federal Government in ac-
(ivy Take‘ccher remedies that may be cordance with §§84.83(b) throaeh (£).
legally available. (b Subseguent adjustments and con-

(2) Hearings and appecls. In taking an o N hiTida
; ; p ; tinuing responsibilities, (1) The closeout
enforcement action. HUD shall provide e . . of
the recipient an cpportunity for hear- ?glf‘élv?:jfrd does not alflect any of the
ing, appeal, or other administrative . SO . -
proceeding to which the recipient is en- ((],.))Alllig li(éuui?;fgiigei?‘zli uire-
titled undser any statute or regulation meut in §§§4 Bs';,(b) Lhroburrh () a
applicable to the action involved. s : TR
(3) FEffects of suspemsion and lermi- (iiiy Records retention as reguired in
nation, Costs of a recipient resulting §84.53. X
from obligations incurred by the re- .(2) Aftel closeout of an award. a rela-
cipient during a suspension or after t,1onsh1§)_f§3reate‘d ugdgr.an awz;,rd may
termination of an award are not allow- D¢ medified or ende 1? ;’?0 e gr 11
able unless HUD expressly authorizes PaFt with the consent o UD and the
recipient, provided the responsibilities

them in the notice of suspension or ter- i dobod q
mination or subsequently. Other recipi- Of the recipient are considered and pro-

—ent costs—during snspension or after visions made for continuing respon-
. . : - THITEIes of e TecIPient—Es—appro=—— -

termination which are necessary and Sl‘_ll 188 e ’
net reasonably avoldable are aliowable Priate.
E{Hga‘sl:é%g'glgjﬁ)‘z(")(l) and {b)8)il) of AFPENDTX A TO PART B4—-CONTRACT

- S . . PROVIS S

(i) The costs result from obligations 15108
which were properly incurred by the re- All contracts, awarded by a recipient in-

cipient: before the effective date of sug- cluding small purchases, shall contain the
pension or termination, are not in an- following provisions as applicable:

ticipation of it, and in the case of a ter- 1, EBgual Employment Gpportunity—All con-
mination. are noncanceilable tracts shall contain a provision requiring

- § - T s ; compliance with E.0. 11244, “BEgual Employ-
(iiy The costs would be allowable if ment Opportunity.” as amended by E.Q.

tl}e award were not suspended ©r eX- i35 . Amending Executive Order 11246 Re-
pired normally at the end of the fuhd- jating to Equal Employment Opportunity,”
ing period in which the termination and as supplemented by regulations at 41
takes effect. CFR part 60, “Office of Federal Contract
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Compliance Programs. Lqual Employment
Ompportunity, Department of Labor.™

2. Copeland “Anti-Kickback™ Act (16 U.S.C.
874 and 40 U.5.C. 276c)—All contracts and sub-
grants in excess of §2000 for construction or
repair awarded by recipients and subrecipi-
ents shall include a provigion for compliance
with the Copeland “Anti-Kickback'™ Act (18
U.S.C. 87, as supplemented by Department
of Labor regnlations (20 CFR part 3. “Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants {rom the United
States”). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, Ly any rmeans, any person
employed in the construction. completion. or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations vo HGD.

3. Dovis-Bucon Act, as ocmended (40 U.S.C.
276a te a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 shall include a provisicn
for compliance with the Davis-Bacon Act (40
T.5.C. 276a to a-7) and as supplemented by
Department of Labor regulations (28 CFR
part 5, “Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction'’). Under
this Act. contractors shall be required to pay
wages to lahorers and mechanics at a rate
not less than the minimum wages spocified
in a wage detcrmination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not less than
once a week, The recipient shall place a copy
of the current prevailing wage determination
issied by the Department of Labor in each
sonlicttation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations te
HUD.

4. Contract Work Hours and Sufety Stundards
Act (40 U.S.C. 327 through 333)—Where appli-
cable. all contracts awarded by recipients in

in excess of $2500 for other contracts that in-
volve the employment of mechanics or lahor-
ers shall include a provision for compliance
with Sections 102 and 107 of the Contract
Work Hours and Safety Standards Act (40
T.8.C. 327-333), as supplemented by Depart-
ment of Labor regulations (29 CFR part b
Under BSection 102 of the Act, each con-
tractor shall Dbe reguired to compute the
wages of every mechanic and laborer on the
basis of a standard workweek of 40 hours.
Work in excess of the standard workweek is
permissible provided that the worker is com-
pensated at g rate of not less than 1% times
the basic rate of pay for all hours worked in
excess of 40 hours in the workweck. Section
107 of the Act is applicable to construction

Pt. 84, App. A

and provides that no laborer or me-
chanic shall he veguired to work in sur-
roundings or under working condilions
which are unsanitary, hazardous or dan-
gerous. These reguirements do not apply to
the purchases ol suppliez or materiais or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
migsion of intelligence.

4. Rights to Inuentions Mode Under o Con-
tract or Agreemeni—Contracts or agresments
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 OFR part 401, *‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by HUD.

6. Clean Air Act (42 U.S.C, 7401 et seq.) and
the Federal Water Pollution Control Act (33
.8 ¢ 1251 el seq.). as amended—Contracts
and subgrants of amounts in excess of
$100.000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued parsuant to the Clean Air Act
142 U.8.C. 7401 et seq.) and the Federal Water
Poliution Control Act ag amended (33 T.8.C.
1251 et seg.). Violations shall be reported te
HUD and the Regional Office of the Environ-
mental Protection Agency (EPA},

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of 3100.000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organizaticn for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employvee of Ceongress. or an employvee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any

worlk

r.construction contractz and  ofher award covered by 31 [.8.C. 1362, Fach_

tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal! award.
Buch disclosures are [orwarded from tier to
tier up to the recipient.

[58 FR 47011, Sept. 13, 1894, as amended at 72
TR 13493, Dec, 27, 2007]
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3. Indireet cost allocations not using rates.
In certain sitnations, a governmental umnit,
because of the nature of its awards, may be
required to develop a cost allocation plan
that distributes indirect (and, in some cases,
direct) costs to the specific funding sources.
In these cases, a narrative cost allocation
methodology should be developed. docu-
mented, maintaized for audit, or submitted,
as appropriate, to the cognizant agency for
review, negotiation, and approval.

4. Appeals. I a dispute arises in a negotia-
tiop of an indirect cost rate (or other rate)
between the cognizant agency and the gov-
ernmental unit, the dispute shall be resolved
in accordance with the appeais procedures of
the cognizant agency.

5. Collection of unallowable costs and erro-
neous payments, Costs specifically identified
as unallowable and charged to Federal
awards either directly or indirectly will be
refunded (including interest chargeable in
accordance with applicable Federal agency
regulaticns).

6. OMB assistance. To the extent that prob-
lems are encountered among the Feaderal
agencies and/or governmental units in con-
nection with the negotiation and approval
process, OMEB will iend assistance, ag re-
quired, to resolve such problems in a timely
manner,

PARTS 226~229 [RESERVED]
PART 230--COST PRINCIPLES FOR

NON-PROFIT ORGANIZATIONS
(OMB CIRCULAR A-122)
Sec.
230.5 Purpose.
230,10 Scope.
230.256 Policy.
230.20 Applicability.
230.26 Delinitions
230.30 OMB responsibilities.
230.30 TFederal agency responsibilities.
230.40 Effective date of changes.
230.46 XNelationship to previous issuance.
230.50 Information Contact.
APPENDIX A TO PART 230—GENERAL PRIN-
CIPLES
APPENDIX B TO PART 230—SELECTED ITEMS QF
CoSsT

APPENDIX C TO PART 230—NON-FPROFIT ORGA-
NIZATIONS NOT SUBJECT TO THIS PART

AUTHORTTT: 31 U.8.C. 503; 31 U.5.C. 1111; 41
U,8.C. 405; Reorganization Plan No. 2 of 1870;
E.0. 11541, 35 FR 10737, 3 CFR. 1866-1970. p. 939

SOURCE: 70 FR 51927, Aug. 21, 260%, uniess
otherwise noted.
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§230.56 Purpose.

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations.

§230.10 Scope.

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Bduacational Institutions (OMB Cir-
cular A-21); Btate, Iocal, and federally-
recognized Indian tribal governments
which are covered hy 2 CIFR part 228
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87); or hospitals.

(b) The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part.

§230.15 Policy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or other agreements.
However, such cost sharing or mateh-
ing shall not be accomplished through
grbitrary limitations on individual
cost elements by Federal agencies.

§230.20 Applicability.

(a) These principles shall he used by
all Federal agencies in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements. cost reimbursement
contracts, and other contracts in which
costs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter referred to as
awards. The principles deo not apply to
awards under which an organization is
not required te account to the Federal
Government for actual costs incurred.

(by All cost reimbursement sub-
awards (subgrants, subcontracts, etc.)
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are subject to those Federal cost prin-
ciples applicable to the particular or-
ganization concerned. Thus, 1if a
subaward is to a non-profit ocrganiza-
tien, this part shall apply, if a
subaward is to & commercial organiza-
tion, the cost principles applicable to
commercial concerns shall apply: if &
subaward is to a college or university,
2 CFR part 220 shall apply; if a
subaward 1s to a State, local, or feder-
ally-recognized Indian tribal govern-
ment, 2 CFR part 226 shall apply.

(c) BExclusion of some non-profit or-
ganizations. Some non-profit organiza-
tions, because of their size and nature
of operations, can be considered to be
similar 10 commercial concerns for
purpose of applicability of cost prin-
ciples. Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns. A listing of these organizations
is contained in Appendix C to this part.
Other organizations may be added from
time to time.

£230.25 Definitions,

fa) Non-profit organization means
any corporation. trust, association, co-
operative, or other organization which:

{1y Is operated primarily for sci-
entific, eduacational, service, chari-
table, or similar purposes in the public
interest:

2y Is not organized primarily for
profit; and

(3) Uses its net proceeds to maintain,
improve, and/or expand its operations.
For this parpose. the term “non-profit
organization” excludes colleges and
universities; hospitals; State, local,
and federally-recognized Indian tribal
governments: and those non-profit or-
ganizations which are excluded from
coverage of this part in accordance
with §230.20(c).

(%) Prior approval means securing the
awarding agency's permission in ad-
vance to incur cost for those items
that are designated as requiring prier
approval by the part and its Appen-
dices. Generally this permission will be
in writing. Where an item of cost re-
quiring prior approval is specified in
the budget of an award, approval of the
budget constitutes approval of that
cost.

§230.50

$230.30 OMB responsibilities.

OME may grant exceptions to the re-
quirements of this part when permis-
sible under existing law, However, in
the interest of achieving maximum
uniformity, exceptions will be per-
mitted enly in highly unusuaal cir-
cumstances,

$230.36 Federal
ities.

The head of each Federal agency that
awards and administers grants and
agresments sabject to this part is re-
sponsible for requesting approval from
and/or consulting with OMB (as appli-
cahie} for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions speci-
fied in the appendices to this part.

agency responsibii-

230,40 Effective date of changes.

The provisions of this part are effec-
tive August 31, 2005, Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization’s next fis-
cal year. For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Federal agen-
cy agree. Harlier implementation, or a
delay in implementation of individual
provigions, is also permitted by mutual
agreement hetween an organization
and the cognizant Federal agency.

§230.45 Relationship to
issuance.

(a}y The guidance in this part pre-
viously was issued as OMB Circular A-
122. Appendix A to this part contains
the guidance that was in Attachment A
{general principles) tc the OMEB cir-
cular; Appendiz B contains the guid-
ance that was in Attachment B (se-
lected items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formation that was in Attachment C
{non-profit organizations not subject to
the Circular) to the OMB ¢ircular,

() Historically, OMB (ircular A-122
superseded cost principles issued by in-
dividual agencies for non-profit organi-
zations.

previous

§230.50 Information contact.

Further information concerning this
part may be obtaired by contacting the
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Office of Federal Financial Mahage-
ment, OMB. Washington, DC 20503,
telephone (202) 395-3903.

APPENDIX A TO PART Z30—GENERAL
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GENERAL PRINCIPLES

A. Basic Considerations

1. Compositicn of total costs. The total
cost of an award is the sum of the allowahle
direct and allocable indirect costs less any
applicable credits.

2. Factors affecting allowability of costs.
To be allowable nnder an award, costs must
meet the following general criteria:

a. Be reasonable for the performance of the
award and be aliocable thereto under these
pringiples,

b. Conform to any limitations or exclu-
sions set forth in these principles or in the
award as to types or amount of cost items.

¢. Be consistent with policies and proce-
dures that apply uniform!ly to both federally-
financed and other activities of the organiza-
tion.

d. Be accorded consistent treatment.

e. Be determined in accordance with gen-
erally accepted accounting principles
(GAAP).

{. Not be included as a cost or used to meet
cost sharing or matching reguirements of
any other lederally-financed program in ei-
ther the current or a prior period.

g. Be adequately documented.

3. Reasonable costs. A cost is reasonabie if,
in its mature or amount, it does not exceed
that which would be incurred by a prudent
person under the circumstances prevailing at
the time the decision was made to incur the
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cosbs, The guestion of the reasonableness of
specific costs must be serutinized with pai-
ticular gare in connection with organizations
or separate divisions thereof which receive
the preponderance of their support from
awards made by Federal agencies. In deter-
mining the reasonableness of a given cost,
consideration shall be given vo:

a, Whether the cost is of a type generally
recognized as ordinary and necessary for the
aperation of the crganization or the perform-
ance of the award.

. The restraints or reguirements imposed
by such factors as generally accepted sound
business practices, arms length bargaining,
Federal and State laws and regulations, and
terms and conditions of the award,

c. Whether the individuals conoerned acted
with prudence in the circumstances. consid-
ering their responsinilities to the organiza-
tion. its members., employees, and clients,
the public at large, and the Federal Govern-
ment,

d. Significant deviations from the estab-
lished practices of the organization which
may unjustifiably increase the award costs.

4, Allocable costs. a. A cost is allocable to
a particular cost objective, such as a grant,
conrtract, project, service, or other activity.
in accordance with the relative benefits re-
ceived. A cost is allocable to a Federal award
if it is treated consistently with other costs
incurred for the same purpose in like cir-
cuamstances and if iL;

(1) Is inourred specifically for the award.

(2) Benefits both the award and other work
and can be distributed in reasonable propor-
tion to the benefits received, or

(3) Is necessary to the overall operation of
the organization, although a direct relation-
ship to any particular cost objective cannot
be shown.

h. Any cost allocable to a particular award
or other cost objective under these principles
may not be shifted to other Federal awards
to evercome funding deficiencies, or to avoid
restrictions imposed by law or by the terms
of the award.

5. Applicable credits. a. The term applica-
ble credits refers to those receipts, or reduc-
tion of expenditires which operate to offset
or reduce expense items that are allocable to
awards as direct or indirect costs. Typical
examples of such transactions are. Purchase
discounts, rebates or allowances, recoveries
or indemnities on losses, insurance refunds,
and adjustments of overpaymenis or errc-
necus charges. To the extent that such cred-
its accruing or received by the organization
relate to allowable cogt, they shall be cred-
ited to the Federal Government either as a
cost reduction or cash refund, as appro-
priate.

b. In some instances, the amounts received
from the Federal Government to finance or-
ganizational activities or service operations
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should be treated as applicable credits. Spe-
cifically, the concept of netting such cradit
items against related expenditures should be
applied by the organization in determining
ihe rates or amounbs Lo be charged to Fed-
eral awards for services renderad whenever
the facilities or other rescurces used in pro-
viding such services bave been financed di-
rectly, in whole or in part, by Federal funds.

<. For rules sovering program income {i.e..
gross inecome earned from federally-sup-
ported activities) see §215.31 of 2 CTR part
215 Uniform Administrative Requirements
for Grants and Agreements with Institutions
of Higher Hducation, Hospitals, and Other
Non-Profit Organizations (OMB Circular A-
1103,

6. Advance understandings. Under any
given award, the reasonableness and
allocability of certain items of costs may be
difficult to determaine. This is particularly
frue in connection with organizations that
receive a preponderance of their support
from Federal agencies. In order to avoid sab-
sequent disallowance or dispute based on
unreasonableness or nonallocability, it is
often desirable to seek a written agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of special or unusual
costs. The absence of an advance agreement
cn any clement of cost will not, in itself, af-
fect the reasonablencss or allocahility of
that element.

7. Conditional exemptions. a. OME author-
izes condltional exemntion frow: OME admin-
istrative reguirements and cost principles
for certain IFederal programs with statu-
torily-authorized consolidated planning and
consolidated administrative funding. that
are identified by a Federal agency and ap-
wroved by the heald of the Executive depart-
ment or estahlishment. A Federal agency
shall consult with OMB during its consider-
ation of whether to grant such an exemuption,

b. To promote efficiency in State and local
program administration, when Federal non-
entitlement programs with common pur-
poses have specific statutorily-authorized
consolidated planning and consolidated ad-
ministrative funding anda where most of the
State agency’'s resources comle rom non-
Federal sources, Federal agencies may ex-
empt these covered State-administered, non-
entitlement grant programs from certain
OME granté management requirements. The
exemptions would be from all but the
allocability of costs provisions of Appendix
A, snbsection C.e. of 2 CFR part 235 (OMB
Circutar A-87); Appendix A, Section C4. of 2
CFR part 220 (OMB Circular A-21); Section
A4, of this appendix; and from all of the ad-
ministrative requirements provisions of 2
CFR part 216 (OMR Circular A-110) and the
agencies’ grants management common raie.

¢. When a Federal agency provides this
flexibility, as a prerequisite to a State's ex-
crcising this option, a State must adopt its
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own Wwritten fiscal and administrative re-
guirements for expending and aceounting for
all funds. which are consistent with the pro-
visions of 2 CFR part 226 (OMB Circular A~
873, and extend such policies to all subrecipi-
ents. These fiscal and administrative re-
quirements must be sufficiently specilic to
cnsure that: Funds are used in compliance
with all applicable Faderal statutory and
regulatory provisions. costs are reasonable
and necessary [or operating these programs,
and funds are not to be used for general ex-
penses Traguired to carry out other respon-
sibilities of a State or its subrecipnients.

B. Direct Costs

1. Direct costs are those that can be identi-
fied specifically with a particular final cost
obiective, i.e., & particular award, preoiect.
service, or cther direct activity of an organi-
zation. However, a cost may net be assigned
to an award as a direct cost if any other cost
incurred for the same purpose, in like cir-
cumstance, has been allocated to an award
as an indirect cost. Costs identified specifi-
cally with awards are direct costs of the
awards and are to he assigned directly there-
to, Costs identified specifically with other
final cost objectives of the organizgaticn arc

irect costs of those cost objectives and are
not to be assighed to other awards directly
ar indirectly.

2. Any direct cost of a minor amount may
be treated as an indirect cost for reasons of
practicality where the accounting treatment
for such cost is consistently applied te all
final cost objectives,

3. The cost of certain acfivities are not al-
lowable as charges to Federal awards {see,
for example, fundraising costs in paragraph
17 of Appendix B to this part}). However, even
though these costs are unallewable for pur-
poses of computing charges to Federal
awards, they nonetheleas must be treated as
direct cests for purpeses of determining indi-
rect cost rates and be allocated their share
of the organization’s indirect costs if they
represent activities which include the sala-
ries of personuel, occupy space, and henefif,
from the organization's indirect costs.

4. The costs of activities pertormed pri-
marily as a service to members, clients. or
the general public when significant and nsc-
essary to the organization’'s mission must be
treated as direct costs whether or not aliow-
able and be allocatsd an eguitable share of
indirect costs. Some examples of these types
of activities include:

a. Maintenance of membership rolls, sub-
scriptions, publications, and related fuano-
tions.,

b, Providing services and information to
members, legislative or administrative bod-
ieg, or the public.

¢. Promotion, lobbying, and other forms of
piblic relations.
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d. Meetings and conferences except those
held to conduct the general administration
of the organization.

e. Mainvenance, protection, and invest-
ment of special funds not used in operation
ol the organization.

f. Administration of group benefits on he-
half of members or clients, including life and
hospital insurance, annuity or retirement
plans, financial aid, ete.

C. Indirect Costs

1. Indirect costs are those that bave been
ineurred for common or joint objectives and
cannot be readily identified with a par-
ticular final cost objective. Direct cost of
minor amounts may he treated as indirect
costs nunder the conditions described in sub-
paragrapht B.2 of this appendix. After direct
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
e allocated to benefiting cost objectives. A
cost may not be allocated $o an award as an
indirect cost if any other cost incurred for
the same purpose, in like circumstances, has
been assigned to ah award as a direst cost.

2, Because of the diverse characteristics
and accounting practices of non-profit orga-
nizaticns, it is not possible to specify the
types of cost which may be classified as indi-
rect cost in all situations. However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances cn buildings and equipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
eral expenses, such as the salaries and ex-
penses of executive officers. personnel ad-
ministration, and accounting.

3. Indirect costs shall he classilied within
two broad categories: “‘Facilities” and ‘‘Ad-
ministration.” “Facilities™ is defined as de-
preciation and use allowances on buildings,
eguipment and capital improvement, inter-
est on debt assoaciated with certain buildings,
equipment and capital improvements, and
operations and maintenance expenses. ''Ad-
ministration™ is defined as general adminis-
tration and general expenses such as the di-
rector's office, accounting, personnel, library
expenses and all other types of expenditures
not listed specifically under one of the sub-
categories of “Facilities’ (including cross al-
locations from other pools, where applica-
hle), Bee indirect cost rate reporting require-
ments in subparagraphs D.2.e and D.3.g of
this appendix.

Ir. Allocation of Indirect Costs and
Determination of Indirect Cest Rates

1. General. a. Where a non-profit organiza-
tion has only one major fanction, or where
all its major functions benefit from its indi-
rect costs to approximately the same degree,
the allocation of indirect costs and the com-
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putation of an indirect cost rate may be ac-
complished through simplified allocation
procedures, as described in subparagraph D.2
of this appendix.

h. Where an organization has several major
functions which benefit {from its indirect
costs i varying degrees, allocation of indi-
rect costs may require the accumulation of
such ocosts into separate cost groupings
which then are allocated individually tc ben-
efiting functions by means of a base which
best measures the relative degree of benefit.
The indirect costs allocated to cach function
are then distributed to individwal awards and
other activities included in that function by
means of an indirect cost rate(s).

¢. The determination of what constitutes
an organization's major functions will de-
pend on its purpose in being; the types of
services it renders to the public, its ¢lients,
and its members; and the amount of effort it
devotes to such activities as fundraising,
public information and membership activi-
ties.

d. Bpecific methods for allogating indirect
costs and computing indirect cost rates
along with the conditions under which each
method should be used are described in sab-
paragraphs D.2 through 5 of this appendix.

e. The base period for the allocation of in-
direct costs is the period in which such costs
are incurred and accumulated for allocaticn
to work perfermed in that period. The base
period normally should coincide with the or-
ganization's fiscal year buy, in any event,
shall be s0 selected as to avoid inequities in
the aliocation of the costs.

2. Simplified¢ allocation method. a. Where
an organization’'s major funotions benefit
from its indirect costs tc approXimately the
same degree, the allacation of indirect costs
may be accomplished by separating the orga-
nization's total costs for the hase period as
sithsr direct or indirect, and dividing the
total allowable indirect costs (net of applica-
hle credits) by an eguitable distribontion
base. The result of this process is an indirect
cost rate which is used to distribuie indirect
costs to individual awards. The rate should
be expressed as the percentage which the
total amonnt of allowable indirsct costs
bears to the base selected. This method
should also be used where an organization
has only one major function encompassing a
aumber of individual projects or activities,
and may be used where the level of Federal
awards to an organization is relatively
small.

. Both the direct costs and the indirect
costs shall exclude capital expenditures and
unallowable costs. However, unallowable
costs which represent activities must be in-
ciuded in the direct costs under the condi-
tions described in subparagraph B.3 of this
appendix.

¢. The distribution base may bhe fotal di-
rect costs {(excluding capital expenditures

1%
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and other distorting items., such as major
suhcontraets or subgrants), direct salaries
and wages, or other base which results in an
sauitakle distribution. The distribution base
shall generally exciude participant support
costs as defined in paragraph 32 of Appendix
B.

d. BExcept where a special rate(s) is re-
quired in accordance with subparagraph & of
this appendix, the indirect cost rate devel-
oped under the above principles is applicable
to all awards at the organization. If a speoial
rate(s) is required, appropriate modifications
shall be made in order to develop the special
ratel(s).

¢. For an organization that receives more
than $18 million in Federal funding of direct
costs in a fiscal year, a breakouti of the indi-
rect cOst component into two hbroad cat-
egories, Facilities and Administrasion as de-
fined in subparagraph C.3 of this appendix, is
required. The rate in each case shall be stat-
ad as the percentage which the amount of
the particular indirect cost category {i.e.,
Facilities or Administration) is of the dis-
tribution basc identified with that category.

3. Multiple allocation bass method.

a. General. Where an organization's indi-
rect costs benefit its major functions in
varying degrees, indirect costs shall be accu-
mulated into separate cost groupings. as de-
seribed in sabparagraph D.3.b of this appen-
dix. Each grouping shall then ue allocated
individually to bernefiting functions by
means of a base Which best measurss the rel-
ative henefits. The default allocation bases
by cost pool ars described in subparagraph
D.3.¢ of this appendix.

b, Identification of indirect costs, Cost
groupings shall be established so as to per-
mit the allocation of each grouping on the
basis of hencfits provided to the major func-
tions. Each prouping shal! constitute a pool
of expenses that are of like character in
terms of functions they benefit and in terms
af the allocation basc which best measures
the relative benefits provided to each func-
tion. The groupings are classified within the
two broad categories: “'Facilities” and **Ad-
ministration,’” as described in subparagraph
C.3 of this appendix. The indirect cost pools
are defined as follows:

(1) Deypreciation and use allowances, The
expenses under this heading are the portion
of the costs of the organization’s buildings,
capital improvements to land and buildings,
and cguipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
thiz parv (“Depreciation and use allow-
ances’'),

(2r Interest. Interest on debt asscciated
with certain buildings, eguipment and cap-
ital improvements are computed in accord-
ance With paragraph 23 of Appendix B to this
part (“Interest™).

(3) Operation and maintenance eXpenses.
The expenses under this heading are those
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that have been incurred for the administra-
tion, operaticn, maintenance, prescrvation,
and protection of the organization's physical
plant. They include expenses normally in-
carred for such items as; Janitorial and util-
ity services; repairs and ordinary or normal
alterations of buildings, furniture and equip-
ment; care of grounds; maintenance and op-
cration of buildings and other plant faecili-
ties; security; earthquake and disaster pre-
paredness; envirenmental safety: hazardous
waste disposal; property. liability and ecther
insurance relating to property; space and
capital leasing: facility planning and man-
agement; and, central receiving. The oper-
ation and maintenance expenses category
shall alsc include its allocable share of
fringe benefit costs, depreciation and uase al-
lowances, and interest costs.

1) General administration and general ex-
poenges. (a) The expenses under this heading
are those that have been incurred for the
overall general executive and administrative
offices of the organization and other ex-
penses of a general nature which do not re-
late solely to any major function of the orga-
nization. This category shall also include its
allocable share of fringe benefit costs, oper-
ation and maintenance expense, depraciation
and use allowances, and interest costs. Ex-
amples of this category include central of-
fices, such as the director’s office. the office
of finance, business services. budget and
planning, personnel, safety and risk manage-
ment, general counsel, management infor-
mation systems, and library costs.

{p) In developing this cost pool, special
care should pe exercised to ensure that costs
incurred for the same purpose in like cir-
cumstances are treated congistently as ei-
ther direct or indircct costs. For sxample,
salaries of technical staff, project supplies,
project publication, telephone vell charges.
computer costs, travel costs, and specialized
services costs shall be treated as direct costs
wherever identifiable tc a particular pro-
gram. The salaries and wages of administra-
tive and pooled clerical staff should nor-
mally be treated as indirect costs. Direot
charging of these costs may be appropriate
where a major project or activity explicitly
requires and budgets for administrative or
clerical services and other individuals in-
volved can be identified with the program or
activity. Items such as office supplies, post-
age, local telephone costs, periodicals and
memberships showld normally be treated as
indirect costs.

c. Allocation bases, Actual conditions shall
be taken into accouni in selecting the base
to be used in allocating the expenses in each
grouping to benefiting fanctions. The essen-
tial consideration in selecting a method ora
hase is that it i3 the one best suited for as-
signing the pool of cests to cost objectives in
accordance with benefits derived; a traceable
cause and effect relaticnship; or legic and
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reason. where neither the cause nor the ef-
fect of the relationship is determinable.
When an allocation can be made Dy assign-
ment of a cost grouping directly to the func-
tion benelited, the allocation shall be made
in that manner. When the expenses in a ¢ost
grouping are mere general in nature, the al-
location shall be made through the use of a
selected base which produces results that are
equitable to both the Federal Government
and the organization. The distribution shall
be made in accordance with the bases de-
scribed herein unless it can be demonscrated
that the use of a different base would result
in a meore equitable allocation of the costs,
or that a more readily available base would
not increase the costs charged to sponsored
awards. The results of special cost studies
{such as ap engineering utility study) shall
not be used to determine and allocate the in-
direct costs to spensored awards.

(1) Depreciaticon and use allowaheces, Depre-
ciation and use allowances expenses shall be
allocated in the following manner:

(a} Depreciation or wuse allowahces on
buildings used exclusively in the conduct of
a single function, and on capital improve-
ments and equipment used in such buildings,
shall be assigned to that function.

tby Depreciation or use allowances on
buildings used for more than one function,
and on capital improvements and eguipment
used in such buildings, shall be allocated to
the individual functions performed in each
buiiding on the basis of usable square feet of
space, excluding common areas, siech as hall-
ways, stairwells, and restrooms.

(c} Depreciation or use allowances on
buildings, capital improvements and equip-
ment related space (e.g., individual rooms,
and laporatories) used jointly by more than
cne function (as determined by the users of
the space) shall be treated as follows. The
cost of each jointly used unit of space shall
e allocated to the benefiting functions on
the basis of either the employees and other
users on a full-time eguivalent {(FTE) basis
or salaries and wages of those individual
functions benefiting from the use of that
space: or organization-wide employee FTEs
or salaries and wages applicable to the hene-
{iting functions of the organization.

(d) Depreciation or use allowances on cer-
tain capital improvements to land, such as
paved parking areas, fences, sidewalks, and
the like, not inciuded in the cost of build-
ings. shall be allocated to user categories on
a TE basis and distributed to major func-
tions in proporticn to the salaries and wages
of all employees applicable to the functions.

(2} Interest. Interest costs shall be allo-
cated in the same manner as the deprecia-
tion or use allowances on the buildings,
eguipment and capital eguipments to which
the interest relates.

(3) Operation and maintenance expenses.
Operation and maintenance expenses shall be
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allocated in the same manner as the depre-
ciation and use allowances,

(4) Geeneral administration and general ex-
penses. General administration and general
expenses shall be allocated to henefiting
functions bkased on modified total direct
costs (MTDC), as described in subparagraph
D.3.f of this appendix, The expenses inciuded
in this category could be grouped first ac-
cording %o major functions of the organiza-
tion te which thed render services oy provide
benefits. The aggregate expenses of each
group shall then be allocated to benefiting
functions based on MTDC.

d. Order of distribution. (1) Indirect cost
categories consisting of depreciation and use
allowances, interest, operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
zation. Other cost categories could be allo-
cated in the order determiined to be most ap-
propriate by the organization. When cross al-
location of costs is made as provided in sab-
paragraph D.3.4.(2) of this appendix, this
order of allocation does not apply.

{2) Normally. an indirect cost category will
e considered clesed onece it has been allo-
cated Go other cost objectives, and costs
shall not be subseguently allocated to it.
However, a cress allogation of costs between
two or more indirect costs cavegories could
be used if such allocation will result in a
more equitable allocaticn of costs. IT a cross
allocation is used, an appropriate moedifica-
tion to the composition of the indirect cost
categories is required.

e. Application of indirect cost rate or
rates. Except where a special indirect cost
rate{s) is required in accordance with sub-
paragraph D.0 of this appendix, the separate
groupings of indirect costs allocated to each
major function shall be aggregated and
treated as a common pool for that function.
The ¢osts in the common peool shall then be
distributed to individual awards included in
that function by use of a single indirect cost
rate.

£, Distribution basis. Indirect costs shall be
distributed to applicable sponsored awards
and cther benefiting activities within each
major function on the basis of MTDC. MTDC
consists of all salaries and wages, fringe hen-
efits, materials and supplies, services. travel,
and subgrants and subcontracts up to the
first 325,000 of each subgrant or subcontract
(regardless of the period covered by the
subgrant or snbgontract). Equipment, capital
expenditures, charges for patient care, rental
costs and the portion in excess of $25,000
shall e excluded from MTDC. Participant
support caosts shall gensrally be excluded
from MTDC. Other items may only be ex-
cluded when the Federal cost cognizant
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agency determines that an exclusion 1z nec-
assary Lo avoid a serjous ineguity in the dis-
trinution of indirect costs.

. Individual Rate Components. An indi-
rect cost rate shall be determined for each
separate indirect cost pool develeped. The
rate in each casc shall be stated as the per-
centage whichi the ameunt of the particular
indirect cost pool is of the distribution base
identified with that pool. Each indirect cost
racc negotiation or determination agreement
shall include development of the rate for
each indirect cost poel as well as the overall
indirect cost rate, The indirect cost pools
shall be classified within two broad cat-
egories. “Facilities” and ""Administration,”
as described in subparagraph C.3 of this ap-
pendix.

4. Direct allocation method. a. Some non-
profit crganizations troat all costs as direct
costs except gencral administration and gen-
eral expenses. These organizations generally
separate their costs into three basic cat-
egories: General administration and Zeneral
expenses, fundraising, and other direct func-
tions (including projects perfermed under
Federal awards). Joint costs, such as depre-
clation. rental costs, operation and mainte-
nance of {acilities, telephone expenses, and
the like are prorated individually as direct
costs to each category and to each award or
other activity using a base most appropriate
Lo the particular cost being prorated.

. This method is acceptable, preovided each
joint cost is prorated using a base which ac-
curately measures the benefits provided to
sach award or other activity. The bases must
be established in accordance with reasonable
criteria, and be supported by current data.
This method is compatible with the Stand-
ards of Accounting and Financial Reporting
for Voluntary Health and Welfare Organiza-
tions issued jointly by the National Health
Council, Ine., the National Assembly of Vol-
untary Health and Sopcial Welfare Organiza-
tigns, and the United Way of America.

¢. Under this method, indirect costs con-
sist exclusively of peneral administration
and general expenses. In all other respects,
the organization’s indirect cost rates shall
be computed in the same manner as that de-
scribed in subparagraph D.2 of this appendix.

5. Spectal indirect cost rates. In seme in-
stances, & single indirect cost rate for all aoc-
tivities of an organization or for each major
function of the organization may nof be ap-
propriate, gince it would not take into ac-
count those different factors which may sub-
stantially affect the indirect costs applicable
To a particular segmont of work. For this
purpose, & particular segment of work may
be that performed under a single award or it
may consist of work under a group of awards
performed in a common environment. These
factors may include the physical location of
the work, the level of administrative gupport
required, the nature of the facilities or other
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resourcss employed, the scientific disciplines
or technical skills involved, the organiza-
tional arrangements used, or any combina~
tion thereof. When a particular segment of
work is performed in an environment which
appears to generate a significantly different
level of indirect costs, provisions should be
made for a separate indirect cost pool appli-
pable to such work. The separate indirect
cost pool should be developed during the
course of the regular allocation process, and
the separate indirect cost rate resulting
therefrom should be used. provided it is de-
termined that the rate differs significantly
from that which would have been obtained
under subparagraphs D.2, 3, and 4 of this ap-
pendix, and the volume cof work to which the
rate would apply is material.

E. Negotiation and Approval of Indirect Cost
Rates

1. Definitions, Ag used in this section. the
following terms have the meanings set ferth
helow:

a. Cognizant agency means the Fedoral
pgency responsible for negotiating and ap-
proving indirect cost rates for a non-profit
organization on behalf of all Federal agen-
cies.

b. Predetermined rate means ah indirect
cost rate, applicable to & specified current or
future period, usually the ocrganization’s fis-
cal yvear. The rate is based on an estimate of
the costs to be incurred during the period. A
predetermined rate is not subject to adjust-
ment.

¢. Fixed rate means an indirect cost rate
which has the same characteristics as a pre-
determined rate, except that the difference
between the estimated costs apd the actual
costs of the period covered by the rate is car-
ried forward as an adjustment to the rate
computation of a subsegtient period.

d. Final rate means an indirect cost rate
applicable to a specified past period which is
based on the actual costs of the period. A
final rate is not subject to adjustment.

e. Provisional rate or billing rate means a
temporary indirect cost rate applicable to a
specified period which is used for funding. in-
terim reimbursement. and reporting indirect
costs on awards pending the establishment of
a final rate for the period,

f. Indirect cost proposal means the docu-
mentation prepared by an organization to
substantiate its claim for the reimbursement
of indirest costs. This proposal provides the
bazis for the review and negotiation leading
to the establishment of an organization's in-
direct ¢ost rate.

g. Cost objective means a function, organi-
zational subdivision, contract, grant, or
other work unit for which cost data are de-
sired and for which provision is made to ac-
cumulate and measure the cost of processes,
projects, jobs and capitalized projecs.
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2. Negotiation and approval of rates. a. Un-
less different arrangements are agreed to by
the agencies concerned, the Federal agency
with the largest dollar value of awards with
an organization will be designated as the
cognizant agency {or the negotiation and ap-
proval of the indirect cost rates and, where
necessary, other rates such as fringe benefit
and computer charge-onut rates. Once an
agency is assigned cognizance for a pal-
ticular non-profit organization, the assign-
ment will net be changed unless there is a
major long-term shift in the dollar velume of
the Federal awards to the organization. All
concerned Federal agencies shail be given
the opportunity to participate in the nego-
tiation process but, after a rate has been
agreed upon, it will be accepted by all Fed-
eral agencies. When a Federal agency has
reason to believe that special operating fac-
tors affecting its awards necessitate special
indirect cost rates in accordanoe with sub-
paragraph D.5 of this appendix, it will. prior
to the time the rates are negotiated, notify
the cognizant agency.

b. A non-profit crganization which has not
previously established an indirect cost rate
with a Federal agency shall submit its ini-
tial indirect cost proposal immediately affer
the organization is advised that an award
will be made and, in no event, later than
three months after the effective date of the
award.

¢, Organizations that have previously es-
tablisied indirect cost raves must submit a
new indirect cost proposal to the cognizant
agency within six months after the close of
each fiscal year.

d. A predetermined rate may be negotiated
for use on awards where there is reasonahble
assurance, based on past experience and reli-
able projection of the crganization's costs,
that the rate is not likely to exceed a rate
based on the organization's actual costs.

e. Fixed rates may be negotiated where
predstermined rates are not considersd ap-
propriate. A {ixed rate, however, shall not be
negotiated if all or a substantial portion of
the organization’s awards are expected to ex-
pire before the carry-forward adjustment can
be madc; the mix of Federal and non-Federal
work at the organization is too erratic to
permit an eguitable carry-forward adjust-
ment; or the organization’s operations fluc-
tuate signilicantly from year to year.

f. Provisional and final rates shall be nego-
tiated where neither predetermined nor fixed
rates are appropriate.

g. The results of each negotiation shall be
formalized in a written agreement between
the cognizant agency and the non-profit or-
ganization. The ccgnizant agency shall dis-
tribute copies of the agreement to all con-
cerned Pederal agencies.

h. If a dispute arises in a negotiation of an
indirect cost rate between the cognizant
agency and the non-profit organization. the
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dispute shall be resolved in accordance with
the appeals procedures of the ecegnizant
agency.

i. To the extent that problems are encoun-
tered ameng the Federal agencies in connec-
tion with the negotiation and approval proc-
ess. OMB will iend assistance as reguired to
resolve such problems in a timely manney.

APPENDIX B TO PART 230—SELECTED
ITEMS OF COST

SELECTED ITEMS OF COST
‘TABLE OF CONTENTS

Advertising and public relations costs

. Advisory councils

Alcoholic beverages

Audit costs and related services

Bad debts

Boanding costs

Communication costs

Compensation {or personal services

. Contingency provisions

0. Defense and prosecution of criminal and

civil proceedings, ciaims, appeals and
patent infringement

11. Depreciation and use allowances

12. Donations and contribations

13. Emplovee morale. health., and welfare
costs

14. Entertainment costs

16. Eguipment and other capital expendi-
tures

16. Fines and penalties

17. Fund raising and investment manage-
ment costs

18. Gains and losses on depreciable assets

19. Goods or services for personal use

20. Housing ant personal living expenses

21, Idle facilities and idle capacity

22, Insurance and indemnification

23, Interest

24, Laber relations costs

25, Lobbying

26. Loosses on other sponsored agreements
or centracts

27. Maintenance and repair costs

28. Materials and supplies costs

28. Meetings and conferences

30. Memberships, subscriptions, and profes-
sional activity costs

31. Organization costs

32. Page charges in professional journals

33. Participant support costs

31. Patent costs

34. Plant and homeland security costs

36. Pre-agreement costs

37. Professional services costs

28, Publication and printing costs

39. Rearrangement and alteration costs

40. Reconversion costs

41. Recruiting costs

42. Relocation costs

13. Rental costs of buildings and eguipment

44, Rovalties and other costs for use of pat-

ents and copyrights
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45. Selling and marketing

46. Specialized service {acilities

17. Taxes

4. Termination costs applicable to spon-
sorefl agreemaonts

49. Training costs

56, Trausportation costs

51. Travel costs

52. Trustees

APPENDIX B TO PART 230—SELECTED [TEMS OF
CosT

Paragraphe 1 through B2 of this appendix
provide principles to he applied in estab-
lishing the allowability of certain itoms of
cost. Thege principles apply whether a cost is
treated as direct or indircet, Failure to men-
tion a particular item of cost is not intended
to imply that it is unallowable: rather, de-
termination as Lo allowability in each case
should he based oun the treatment or prin-
ciples provided for similar or related items
of cost,

1. Advertising and public relations costs. a.
The term advertizsing costs means the costs
of advertising media and corollary adminis-
trative costs. Advertising media include
magazines. newspapers, radio and television,
direct mail, exhibits, elsctronic or commuter
transmittals, and the like.

L. The term public relationg includes com-
munity relations and means those activities
dedicated to maintaining the image of the
non-profit organization or maintaining or
promoting understanding and favorable rela-
tions withh the community or public at large
or any segment of the public.

¢, The only allowable advertising costs are
those which are solely for:

(13 The recruitment of personnel required
for the performance by the nou-profit ergani-
zation of obligations arising under & Federal
award (See also paragraph 41, Recruiting
casts, and paragraph 42, Relocation costs, of
thig appendix):;

(2) The procurement of goods and services
for the performance of a Federal award:

{3) The disposal of serap or surplus mate-
rials acguired in the performance of a Fed-
erai award except when non-profitv clganina-
tions arc reimbursed for disposal costs at a
predetermined amount; or

43 ther specific purposes necessary to
meet the requirements of the Federal award.

d. The only allowable public relations costs
are:

(1) Costs specifically reguired by the Fed-
eral award;

(2} Costs of communicating with the public
and press pertaiming to specific activities or
accomplishments which result from perform-
ance of Federal awards (these costs are con-
sidered necessary as part of the outreach of-
fort for the Federal award), or

(3) Costs of conducting general liaison with
news media and government public relations
officers, to the extent that such activities
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are limited to communication and liaison
necessary keep the public informed on mat-
ters of public concern. such as notices of
Federal contract/grant awards, financial
matters. etc.

e. Costs identified in subparagraphs ¢ and d
if incurred for mere than one Federal award
or for both sponsored work and other worlk of
the non-profit organization, are allowable to
the extent that the principles in Appendix A
to this part, paragraphs B. ("Direct Costs')
and C. (*'Indirect Costs™) are ouserved.

f. Unallowabie advertising and public rela-
tions eosts include the following:

(1} All advertising and public reiations
costs Oother than as specified in subpara-
graphs c, 4. and &;

{2y Costs of mestings, conventions, con-
vocations, or other events related to other
activities of the non-profit organization, in-
clading:

{a) Costs of displays. demonstrations, and
exhibits;

(by Costs of meeting rooms, hospitality
suites. and other special facilities used in
gonjunction with shows and other apecial
events: and

(¢! Salaries and wages of employees en-
ragod in setting up and digplaving exhibits.
making demonstrations. ancd providing brief-
ings:

{3t Costs of promotional items and memo-
rabilia, including moedels, gifts, and sou-
venirs:;

{4) Coste of advertising and public relations
designed solely to promote the non-profit or-
ganization.

2. Advisory Councils. Cests incurred by ad-
visory councils or committees are aliowable
as a direct cost where authorized by the Fed-
eral awarding agency or as an indirect cost
whoere allocable to Federal awards.

3. Alcoholic beverages. Costs of alecholic
beverages arc unallowable.

1. Audit costs and related services. a. The
coste of audits required vy, and performed in
accordance with. the Single Audit Act, as
implemented by Circular A-133, “‘Audits of
States, Local Governments, and Non-Profit
Organizations™ are allowable. Alsc sec 31
T.8.C. Ta04(k) and section 230 (“‘Audit Costs')
of Circular A-132.

L. Other audit costs arve allowable if in-
claded in an indirect cost rate proposal, or if
specifically approved by the awarding agen-
cy as & direct cost to ap award,

c. The cost of agreed-upon procedures en-
gagements to monitor sitbrecipients who are
sxempted from A-133 under section 200(d) are
allowable, subject to the conditions listed in
A-133, section 230 (bX2).

5. Bad debts. Bad debts, including losses
(whether actual or estimated) arising from
uncollectable accounts and other ¢laims, re-
lated collection costs, and related legal
costs, are unallowable.
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6. Bonding costs. a. Bonding costs arise
when the Federal Government reguires as-
surance against financial less to itsel{ or
others by reason of the act or default of the
non-profit organization. They arise also in
instances where the nen-profit organization
requires similar assurance. Included are such
honds as bid, performance, payment, advance
payment, infringement, and fidelity bonds.

b. Cests of bonding required pursuant to
the terms of the award are allowable.

¢. Costs of bonding reguired by the non-
profit organization in the general conduct of
its operations are allowable to the cxtent
that such bonding is in accordance with
sound business practice and the rates and
premiums are reasonable under the cir-
cumstances,

7. Communication costs. Costs incurred for
telephone services, local and long distance
telephone calls, telegrams, postage, mes-
senger, electronic or computer transmittal
services and the like are allowable.

8. Compensation for personal services. a.
Definition. Compensation for personal serv-
ices includes all compensation paid cur-
rently or accrued by the organization for
services of employees rendered during the
period of the award (except as otherwise pro-
vided in subparagraph 8.h of this appendix).
It includes, but is not limited to, salaries,
wages, director’s and executive cemmittee
member’s {ees, incentive awards, fringe bene-
fits, pension plan costs, allowances for ofi-
site pay, incentive pay. location allowances.
hardship pay. and cost of living differentials.

b. Allowability. Except as otherwise spe-
cifically provided in this paragraph, the
costs of such compensation are allowable to
the extent that:

{1} Total compensation to individual em-
plovees is reasonable for the services ren-
dered and conforms to the established policy
of the organization consistently applied to
both Federal and non-Federal activities; and

{2) Charges to awards whether treated as
direct or indirect costs are determined and
supported as required in this paragraph.

c. Reasonableness. (1} When the crganiza-
tion is predominantly engaged in activities
other than those sponsored by the Federal
Government, compensation for emplovees on
federally-sponsored work will be considered
reasonable to the extent that it is consistent
with that paid for similar work in the orga-
nization’s other activities.

(2) When the organization is predominantly
engaged in federally-sponsored activities and
in cases where the kind of emplovees re-
guired for the Federal activivies ars not
found in the organization’s other activities,
compensation for employees on federally-
spenscered work will be considered reasonable
%o the extent that it is comparable to that
paid for similar work in the labor markets in

2 CFR Ch. Il (1-1-08 Edition)

d. Special considerations in determining
allowability. Certain conditions require spe-
cial constderation and possible limitations in
determining cocsts under Federal awards
where amounts or types of compensation ap-
pear unreasonable. Among such conditions
are the following:

(1) Compensation to members of non-profit
organizations, trustees, directors, associates.
officers, or the immediate families thersof.
Determination should be made that such
compensation is reasonable for the actual
personal services rendered rather than a dis-
tribution of earnings in excess of costs.

(2) Any change in an organization’s com-
pensation policy resulting in a substantial
increase in the organization's level of com-
pensation, particularly when it was concur-
rent with an increase in the ratio of Federal
awards o other activities of the organiza-
tion or any change in the treatment of al-
lowability of specific types of compensation
due to changes in Federal policy.

e. Unallowable costs. Costs which are unal-
lowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely on the basie that they con-
stitute personal compensation.

{f. Overtime, extra-pay shift, and multi-
shift premiums, Premiums for overtime,
extra-pay shifts. and multi-shift work are al-
lowable only with the prier approval of the
awarding agency except:

(1» When necessary to cope with emer-
gencies, such as thope resulting from acoei-
dents, natural disasters, breakdowns of
equipment, or occasional operational bottle-
neclks of a sporadic nature.

(2} When employees are performing indi-
rect funetions, such as administration, main-
tenance, or accounting.

{33 In the performance of tests, laboratory
procedures, or other similar operations
which are continuous in nature and cannot
reasonably be interrupted or otherwise com-
pleted.

{4) When lower overall cost to the Federal
Government will result,

g. Fringe benefits. (1) Fringe benefits in
the form of regular compensation paid to
employees during periods of authorized ab-
gences from the job. such as vacation leave.
sick leave, military leave, and the like, are
allowable, provided such costs are absorbed
by all organization activities in proportion
to the relative amount of time or effort actu-
ally devoted to each.

(2) Fringe benefits in the form of employer
contributions or exponses for social security.
employee insurance, workmen's compensa-
tion insurance, pension plan costs (see sub-
paragraph 8.h of this appendix). and the like,
are allowable, provided such Lenefits are
granted in accordance with established writ-
ten organization policies. Such benefits

which the organization competes for the whether treated ag indirect costs or as direct
kind of employees involved. costs. shall be distributed to particular
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awards and other activities Iin a MAanner con-
sistent with the pattern of benefits aceruing
(o the individuals or greup of cmployees
whose salaries and wages are chargeable {o
such awards and other activities.

{3)3a} Provisions for a reserve under a self-
insurance program for unemployment com-
pensation or workers’ compensation are al-
lowable te the extont that the provisions
represent reasonable estimates of the liabil-
ities for such compensation, and the types of
coverage, extent of coverage, and rates and
premiume would have been allowable had in-
surance been purchascd to cover the risks.
However, provisions for self-insured liabil-
ities which do not become payablc for more
than one year after the provision is made
shall not exceed the present value of the H-
abhility.

b} Where an organization follows a con-
sigrent policy of exrensing aciual pavments
to. or on behalf of, employees or former em-
vloyees for nnemployment compensation or
workers' compensation, such pavments are
allowable in the year of payment with the
prior approval of the awarding agency, pro-
vided they are allocated to all activities of
the organization.

(4) Costs of insurance on the lives of trast-
ees, officers, or other employess holding po-
sitions of similar responsibility are allow-
able only to the extent that the insurance
represengs additicnal compensation. The
costs of such insurance when the organiza-
tion iz named as beneficiary are unallowable.

h.  Organizatiop-furnished automobiles.
That portion of the cost of crpanization-fur-
nished antomobiles that relates to personal
ase bY employees (including transportation
te angd from work;} is unallowable as fringe
venefit or indirect costs regurdloss of wheth-
er the cost is reported as taxable income to
the emploryees. These costs are allowable as
direct costs o sponscred award when nec-
essary for the performance of the sponsored
award and approved by awarding agencies.

i. Pension plan costs. (1) Closts of the orga-
nization’s pension plan which are incurred in
aceordance with the sstablished policies of
the organization arc aliowaule, provided:

(a) Such policies meet the test of reascn-
ableness:;

{b) The methods of cost allocation are not
diseriminatory.

{¢) The cost assigned to each fiscal year is
determined in accordance with generally ac-
cepted accounting principles (GAAP), as pre-
seribed in Accounting Principles Board Opin-
ion No. § issued by the American Institute of
Certified Public Accountants: and

{4y The coats asgigned to a given liscal year
are funded for all plan participants within
six months after the end of that year. How-
ever, increasss to normal and past service
pension coste cawsed by a delay in funding
the actuarial liability bevond 30 days after
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sach quarter of the ¥year Lo which such costs
ars assignable are unallowable.

(2) Pension plan termination insurance
premiums paid pursuant to the Employee
Retirement Income Security Act (RRISA) of
1974 (Pub. L. 93-406) are allowable. Late pay-
ment charges on such premiums are unallow-
able.

(3) Dxcise taxes on accumulated funding
deficiencies and other peoalties imposed
under BERISA are unallowable.

j. Incentive compensation. Incentive com-
pensation to employees based on cost reduc-
tion, ar efficient performance, supggestion
awards, safety awards, etc., are allowable to
the extent that the overall compensation is
determined to be reascnable and such costs
are paid or accrued parsuant to an agree-
ment entered into in good faith between the
organization and the cmployees befeore the
services were rendered, or pursuant te an es-
vablished plan followed by the organization
s0 consistently as to imply., in effect., an
agreemsnt to make such paymeant.

k. Beverance pay. (1) Severance pay, also
commoenly referred to as dismissal wages, is
a payment in addition to regular salaries and
wages, by organizations to workers whose
aempioyment is being terminated. Costs of
severance pay are allowable only to the ex-
tent that in each case, it s required by
(a) Law
{(b) Bmpleyer-employee agreement
{¢) Wsbablished policy that constitutes. in ef-

fect, an implied agreement. on the organi-

zation’s part, or
(d) Circumstances of the particular employ-
ment.

(2) Costs of severance payments are divided
into two catsgories as {ollows:

(a) Actual normal turnover severanue pay-
ments shall be allocated to all activities; or,
whers the organization provides for a reserve
for normal severances, such method will be
acceptable if the charge to carrent oper-
ations is reasonable in light of payments ac-
tually made for normal severances over a
representative past period, and if amounts
charged are allocated to all activities of the
arganization.

(h) Abnormal or mass severance pay is of
such & conjectural nature that measarement
of costs by means of an accrual will not
achieve cquity to both parties, Thus, accru-
als lor this purpose are not allowable. How-
ever, the Federal Government recognizes its
obligation to participate, to the extent of its
fair share, in any specific payment. Thus, al-
lowability will be considered on & case-by-
casge basis in the event or occurrence.

{c) Costs incurred in certain severance pay
packages (commonly Epnownh as “a golden
parachute'” payment; which are in an
amount in excess of the normal severance
pay paid hy the organization to an employee
upon termination of employment and are
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paid to the emplovee contingent upon a
change in management control over, or own-
ership of, the organization's assets are unal-
lowable.

(d) Beverahce payments to foreign nation-
als employed by the organization cutside the
United States, to the extent that the amount
exceeds the customary or prevailing prac-
tices for the organization in the United
States are unallowable, unless they are nec-
essary for the performance of Federal pro-
grams and approved by awarding agencies.

(e} Severance payments to foreign nation-
als employed by the organizaticn cutside the
United States due to the termination of the
Toreign national as a result of the closing of,
or cartailment of activities by, the organiza-
tion in that country, are unallowable, uniess
they are necessary for the performance of
Federal programs and approved by awardiag
agencies.

1. Training costs. See paragraph 49 of this
appendix.

m. Bupport of salaries and wages.

{1) Charges to awards for salaries and
wages, whether treated as direct costs or in-
direct costs, will be based on documented
payrolls approved by a responsible official(s)
of the organization, The distribution of sala-
ries and wages to awards must be supported
by personunel activity reports, as prescribed
in subparagraph 8.m.(2} of this appendix. ex-
cept when a substitute system has been ap-
proved in writing by the cognizant agency.
(See subparagraph E.2 of Appendi® A to this
part.)

{2) Reports reflecting the distribution of
activity of each employee must be main-
tained for all staff members (prefessionals
and nonprofessionals) whose compensation is
charged, iz whole or in part, dirsctly to
awards. In addition, in order to support the
allocation of indirect costs, such reports
must alse be maintained for other employees
whose work invelves two or more functions
or activities if a distribution of their com-
pensation between such functions or activi-
ties is needed in the determination of the or-
ganization’s indirect cost rate{s) (¢.g., an em-
ployee engaged part-time in indirect cost ac-
tivities and part-time in a direct function}.
Reports maintained by non-profit organiza-
tions to satisty (hese reguirements must
meet the following svandards:

(a; The reports must reflect an after-the-
fact determination of the actual activity of
each employee. Budget estimates (i.e., esti-
mates determined before the services are
performed) de not qualify as support for
charges to awards.

(b BEach report must account for the total
activity for which employees are com-
pensated and which is reguirsed in fulfillment
of their obligations to the organization.

{c) The reports must be signed by the indi-
vidual employee, or by a responsible super-
visory official hawving first hand knowledge
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of the activities periormed by the empioyvee.
that the distribution of activity represents a
reasonable estimate of the actual work per-
formed by the employee during the periods
covered by the reports.

{d) The reports must be prepared at least
monthly and must coincide with one or more
pay periods.

(3) Charges for the salaries and wages of
neaprofessional employvees, in addition to
the supporting documentation described in
subparagraphs (1} and (2). must alsoc be sup-
ported by records indicating the total num-
ber of hours worked each day maintained in
conformance with Department of Labor reg-
ulations implementing the Fair Labor
Standards Act (FLSA) (280 CFR part 516). For
this purpose, the term ‘‘nonprofessional em-
ployee’ shall have the same meaning as
“nanexempt employee,” under FLSA.

{4} Salaries and wages of employees used in
meeting cost sharing or matching reguire-
ments on awards must be suepported in the
same manner as salaries and wages claimed
for reimbursement from awarding agsnciss.

9. Contingency provisions. Contributions
to a contingency reserve or any similar pro-
vision made for events the occwrrence of
which cannot be foretold with certainty as
to time. intensity, or with an assurance of
their happening, are unallowable. The term
‘gontingency reserve' excludes self-insur-
ance reserves (see Appendix B to this part.
paragraphs 8.g.(3) and 22.a(2¥d)): pension
funds (see paragraph 8.in and reserves for
normal severance pay (see paragraph 8.k.)

10. Defense and prosecution of criminal and
civil proceedings, claims. appeals and patent
infringement.

a. Definitions. (1) Conviction, as used here-
in, means a judgment or a conviction of a
criminal offense by any court of competent
jurisdietion, whether entered upon as a ver-
dict or a plea, including a conviction due to
a plea of nclo contendere.

{2) Costs include, but are not limited to,
administrative and c¢lerical expenses: the
cost of legal services, whether performed by
in-house or private counsel: and the costs of
the services of accountants, consultants, or
others retained by the organization to assist
it; costs of employees, officers and trustees,
and any similar costs incurred before, dur-
ing, and after commencement of a judicial or
administrative proceeding that bears a di-
rect relationship to the proceedings.

(3) Fraud. as used herein, means acts of
fraud corruption or attempts to defraud the
Federal Government o1 to corrupt its agents,
acts that constitute a cause for debarment
or suspension {as specified in agency regula-
tions), and acts which violate the False
Claims Act, 31 U.8.C., sections 3728-3731. or
the Anti-Kicltback Act, 41 U.B.C.. sections 51
and 54.

(1) Penalty does not include restitution. re-
imbursement, or compensatory damages.
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(07 Proceeding includes an investigation.

b (1) Exeepu as otherwise deseribed herein,
costs incurred in connection with any crimi-
nal, ¢ivil or administrative proceeding (in-
cluding filing of a false cersification) com-
menced by the TFederal Government, or a
State, local or foreign government, are not
allowable if the proceeding: Relates to a vio-
lation of, or failure to comply with, & Fod-
eral, State, local or forcign statute or regu-
lation by the organization (including its
agents and employees), and results in any of
the follawing dispositions:

ta) In a criminal proceeding., a conviction.

{by In a civil or administrative proceeding
invelving an allegation of fraud or similar
misconduct, a determinatien of organiza-
tional liability.

(¢) In the case of any civil or administra-
tive proceeding, the imposition of a mone-
tary penalty.

i1 A final decision by an appropriate Fed-
eral official to debar or suspend the organi-
zation, to rescind or void an award, or to ter-
minate an award for defaalt by reason of a
violation or failure to comply with a law or
regulation.

{e) A disposition by consent or com-
promise, if the action could have resalved in
any of the dispositions described in subpara-
graphs 10.b.{1Ka). (), (c) or (d; of this appen-
dix,

(2 If more than one proceeding invoelves
the same alleged misconduet, the costs of all
such proceedings shall be unalliowable if any
one of them results in one of the dispositions
shown in subparagraph 10.%.(1) of this appen-
dix.

¢, If a proceeding referred to in subpara-
graph 10.b of this appendix is commenced by
the Federal Government and is resolved hy
consent or compromise pursuant to an agree-
ment entered into by the organization and
the Federal Government, then the costs in-
curred by the organization in connection
with stuch procesdings thiat are otherwise not
allowable under subparagraph 10.h of this ap-
pendix may be allowed to the extent specifi-
cally provided in such agreemeant.

d. If a proceeding referred to in subpara-
graph 10.b of this appendix is commenced by
a Btats, local or foreign government, the au-
thorized Federal official may allow the costs
ingurred by the organization for such pro-
ceedings, if such authorized official deter-
mines that the costs were incurred as a re-
suli, of a specific term or condition of a fed-
erally-sponsored award, or specific written
diregction of an authorized official of the
sponsoring agency.

e. Costs incurred in connection with pro-
ceedings described in subparagraph 10%b of
this appendix, but which are not made unal-
lowable by that subparagraph, may he al-
lowed by the Federal Cevernment, but only
to the extent that:
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(1) The costs are reasonable in relation Lo
the activities required to deal with the pro-
ceoding and the underlying cause of action:

(2) Payment of the costs incurred, as allow-
able and allacable costg, is not prohibited hy
any other provision(s: of the sponsored
award:

(3; The costs are not otherwise recovered
from the Tederal Government eor a third
party, either directly as a result of the pro-
ceeding or otherwise: and,

i1y The percentage of costs aliowed does
not exceed the percentage determined by an
authorized Federal official to be appropriate,
censidering the combplexity of the litigation,
penerally accepted principles governing the
award of legal fees in c¢ivil actions invelving
the United States as a party, and such other
factors as may be appropriate. Such percent-
aze shall not exceed 8¢ percent. However, if
an agreement reached under subparagrabh
18.¢ of this appendix has explicitly consid-
erad this 80 percent limitation and permitted
a higher percentage. then the full amount of
coshs reswlting from that agreement shall be
allowabie.

f. Costs incurred by the organization in
connection with the defense of suits brought
hy its employees or ex-employees under sec-
tion 2 of the Major Fraud Act of 1688 (Pub. L.
100-700), including the cost of all relief nec-
egsary 0 make such employee whole, where
the oroanization was found liable or settied,
are nnaliowable.

¢. Costs of legal, accounting. and consalt-
anr services, and related costs, incurred in
connection with defense against Federal
Government claims or appeals, antitrust
siitg, or the prosceution of claims or appeals
against the Federal Government, are unal-
lowable.

h. Costs of legal, accounting, and consult-
ant services, and related costs, inourred in
connection with patent infringement litiga-
tion. are unallowable unless otherwise pro-
vided for in the sponsored awards.

i. Costs which may be unallowable under
thig paragraph, including directly associated
costs, shall be segregated and accounted for
by the organization separately. During the
pendency of any procecding covered by sub-
paragraphs 10.b and { of this appendix, the
Federal Government shall generally with-
hold payment of such costs. However, if in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for conditional payment upon provision of
adeguate security, or other adeguate assur-
ance, and agreements by the organization toe
repay all unallowable costs, plus interest, if
the costs are subsequently determined to be
unallowable,

11. Depreciation and use allowances. a.
Compensation for the use of buildings, other
capital imprevements, and equipment on
hand may be made through use allowance ar
depreciation. However, except as provided in
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paragraph 11.f of this appendix, a combina-
tion of the two methods may not be used in
connection with a single class of fixed assets
{e.g.. buildings, office equipment, computer
equipment, etc. ).

b. The compubtation of use allowances or
depreciation shall be based on the acquisi-
tion cost of the assets involved. The acqguisi-
tion cost of an asset donated to the non-prof-
it. organization by a third party shall be its
fair market value at the time of the dona-
tion.

c¢. The computation of use allowances or
depreciation will exclude:

(1) The cost of land:

{2) Any portion of the cost of buildings and
equipment borne by or donated by the Fed-
eral Government irrespective of where title
was originally vested or where it presently
resides; and

(3) Any portion of the cost of buildings and
equipment contributed by or for the non-
profit organization in satisfaction of a statu-
tory matching requirement.

d. General criveria where depreciation
method iz followed:

(1) The period of useful service (useful life)
established in each case for usable capital
assets must vtake into consideration such fac-
tors as type of construction, nature of the
equipment used. technological developments
in the particular program area, and the re-
newal and replacement policies followed for
the individnal items or classes of asgets in-
volved. The method of depreciation used to
assizn the cest of an asset (or group of as-
sets) Lo accounting periods shall reflect the
pattern of consumptien of the asset during
its useful life,

(2) In the abssnce of clear evidence indi-
cating that the expected consumption of the
asset will be significantly greater or lesserip
the early portions of its useful life than in
the later portions, the straight-line method
shall be presumed to be the appropriate
method.

(3} Depreciation methods once used shall
not be changed unless approved in advance
by the cognizant Federal agency. When the
depreciation method is introduced for appli-
cation to assets previeusly subject to a use
allowance, the combination of use allow-
ances and depreciation applicable to such as-
sets must not exceed the total acguisition
cost of the assets.

e. When the depreciation method is used
for buildings, a building’s shell may be seg-
regated from each buliding component (e.g.,
plumhbing system, heating, and air condi-
tioning svstem. ete.} and each item depre-
ciated over its estimated useful life; or the
entire building {i{.e., the shell and all compo-
nents? may be treated as a single assel and
depreciated over a single useful lite.

f. When the depreciation method is used for
a particular class of assets. no depreciation
may be allowed on any such assets that,

2 CFR Ch. Il (1-1-08 Edition)

under subparagraph 1i.d of this appendix,
would be viewed as fully depreciated. How-
evel, a reasonable use allowance may be ne-
gotiated for such assets if warranted after
taking inte consideration the amount of de-
preciation previously charged to the Federal
Government, the estimated useful life re-
maining at time of negotiasion. the effect of
any increased maintenance charges or de-
creased efficiency due to age. and any other
factors pertinent to the utilization of the
asset for the purpose contemplated.

g, Oriteria where the use allowance methol
is followed:

(1) The use allowancc for buildings and im-
provement {including land improvements,
such as paved parking areas, fences, and
sidewalks) will be computed at an annual
rate not exceeding two percent of acquisition
cost.

(2) The nse allowance for equipment will be
computed at an annual rate not exceeding
six and two-thirds percent of acguisition
cost. When the use allowance method is used
for buildings, the entire building must be
treated as a single asset; the building’s com-
ponents (e.g.. plumbing system, heating and
air conditioning. etc.) cannot be segregated
from the building’s shell.

{3; The two percgent limitation, however,
need not be applied to eguipment which is
merely attached or fastened to the building
but not permanently fixed to it and which is
used as furnishings or decorations or for spe-
cialiged purposes (e.g.. dentist chairs and
dental treatment units, counters, laboratory
benches bolted toe the floor, dishwashers,
moedular furniture, carpeting, etc.). Such
eguipment will be considered as not being
permanently fixed to the building if it can be
remeved withont the need for costly or ex-
tensive alterations or repairs to the building
or the eguipment. Eguipment that meets
these criteria will be subject to the 6% per-
cent equipment use allowance limitation,

h. Charges for use allowances or deprecia-
tion must be supported by adequate property
records and physical inventories must be
taken at least once every two years (a statis-
tical sampling basis is acceptable) to ensure
that assets exist and are usable and needed.
When the depreciation method is followed,
adequate depreciation records indicating the
amount of depreciation taken cach period
must also be maintained.

12. Donations and contributions.

a. Contributions or donations rendered.
Contributions or donations, including cash,
property, and services, made by the organi-
zation, regardless of the recipient. are unal-
lowable.

h. Donated services received:

(1y Donated or volunteer services may be
furnished to an organization by protessional
and technical personnel, consultants, and
other skilled and unskilled labor. The value
of these services is not reimbursable either
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as a direct or indiroct cost. However, the
value of donated scrvices mav bDe used to
mesat cost sharing or matching regquirements
in accordance with the Common Rule.

(2) The value of donated scrvices utilized in
the performance of a direct cost activity
shall, when material 1n amount, be consid-
cred in the determination of the non-profit
organization’s indirect cests or rateds) and.
aceordingly, shall e allocated a propor-
ticnate share of applicable indirect costs
when the following exist:

ia) The agoregate value of the services is
matorial:

(1) The services are supported by o signifi-
cant amount of the indirect costs incurred
by the non-profit orgpanization; and

(¢t The direct cost activity is not pursued
primarily for the benefit of the Federal Gov-
ernment,

(3) In those instances where there is no
basis for determining the [air market valuc
of the services rendered, the recipient and
the cognizant agency shall negotiate an ap-
propriate allocation of indirect cost to the
services.

{41 Where donated services directly henefit
a project supported by an award, the indirect
costs allocated to the services will be consid-
ered as & part of the total coste of the
preject. Such indirect costs may be relm-
burged under the award or used to mest cost
sharing or matching requirements.

{8y The valuc of the donated services may
be used to meet cost sharing or matching re-
quirements under conditions described in
Hection 215.23 of 2 CFR part 215 (OMB Cir-
cular A-110). Where donated services are
treated as indirect costg, indirect cost rates
will separate the value of the donations s0
that reimpursement will not be mads.

¢, Donated goods or space. {1) Donated
goods; i.e,. expendahble personal properoy/sup-
plies, and donated use of space may be fur-
nished to a non-profit organization, The
valuo of the goods and space ig not reimburs-
able either as a direct or indirect cost.

(2} The value of the donations may be used
to meet cost sharing or matching share re-
guirements under the conditions described in
2 CFR part 215 (OMB Circular A-110). Where
donations are treated as indirect costs, indi-
rect cost rates will separate the value of the
donations so that reimbursement will not be
made.

12, Employee morale, health, and welfare
costs.

a. The coste of emploves information pub-
lications, health or first-aid clinics and/or
infirmaries. recreational activities, em-
ployee counssling services, and any other ex-
ponses incurred in accordance with the non-
profit organization’'s established practice or
custom for the Improvement of working con-
ditions, employer-employee relations, em-
ployee morale, and employee performance
are allowable.
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u, Buch costs will be equitably apportioned
to all activities of the non-profit organiza-
tion. Income generated from any of these ac-
tivities will be eredited to bthe cost thereof
unless such income has been irrevocanly set
over to cmployee welfare organizations.

14, Entertainment costs. Costs of cnter-
tainment. including amusement, diversion,
and social activities and any costs directly
agsociated with such costs (such as tickets
to shows or sports events, meals, lodging,
rentals, transportabion, and gratuities) are
unaltowable.

15, Eguipment and other capital expendi-
tures,

a. For purposes of this subparagraph. the
following definitions apply:

{1y “Capital Bxpenditures’ means expendi-
tures for the acquisition cost of capital as-
sets (equipment, buildings, land), or expendi-
tures to make improvements to capital as-
sets that materially increase their value or
ugefunl life. Acguisition cost means the cost
of the asset including the cost to put it in
place. Acguisition cost for equipment, for ex-
ample, means the net invoice price of the
eguipment, including the cost of any modi-
fications, attachments, accessories, or auxil-
iary apparatus necessary to make it usable
for the purpose for which it is acquired. An-
cillary charges, such as taxes, duty. protec-
tive in transit insurance, freight, and instal-
lation may be included in, or excluded from
the acquisition cost in accordance with the
non-profit organization’s regelar accounting
practices.

2y “Bquipment’ means an article of non-
expendable, tangible personal property hav-
ing a useful life of more than one year and
an acguisition cost which equals or exceeds
the lesser of the capitalization level sstab-
lished by the non-profit organization for fi-
nancial statement parposes, or $5060,

(31 “Special purposs eguipment” means
eguipment which is used only for research,
medical, seicntific, or ether technical activi-
ties. Lxamples of special purpose equipment

include microscopes, X-ray machines, sur-
xical instruments, and spectrometers.
(4) “*General purpose equipment’” means

eguipment, which is not limited to research,
medical, scientific or other technical activi-
ties. Bxamples include office eguipment and
furnishings, modular offices, telephone net-
works, information technolegy eguipment
and systems, air conditioning equipment, re-
production and printing equipment, and
motor vehicles.

1. The following rales of allowability shall
apply to equipment and other capital ex-
penditures:

(1} Capital expenditures for general pur-
pase equipment, buildings, and land are unal-
lowable as direct charges, except where ap-
proved in advance by the awarding agency.
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{21 Capital expenditures for special purpose
equipment are allowable as direct costs, pro-
vided that items with a unit cost of 35000 or
mere have the prior approval of the awarding
agency.

(3) Capital expenditures for improvements
to land, buildings, or egquipment which mate-
rially increase their value or useful life are
unallowable as a direct cost except with the
prior approval of the awarding agency.

{4) When approved as a direct charge pursu-
ant to paragraph 15.b.(1), {2), and (3) above,
capital expenditures will be charged in the
period in which the expenditure is ineurred.
or as otherwise determined appropriate by
and negotiated with the awarding agency.

{5) Bquipment and other capital expendi-
tures are unallowable as indirect costs. How-
ever, see paragraph 11., Depreciation and use
allowance, of this appendix for rules cn the
allowakility of use allowances cr deprecia-
tion on buildings, capital improvements, and
equipment. Also, see paragraph 43., Rental
costs of buildings and eguipment, of this ap-
pendix for rules on the allowability of rental
costs for land, buildings, and equipment.

{6) The unamortized portion of any equip-
ment written off as a result of a change in
capitalization levels may be recovered by
continuing to claim the otherwise allowable
use allowances or depreciation on the equip-
ment, or by amortizing the amount to be
written off over a period of years negotiated
with the cognizant agency.

16. Fines and penalties. Costs of fines and
penalties resulting from viclations of, or
failure of the organization to comply with
Federal, State, and local laws and regula-
tions are unallowahble except when incurred
as a result of compliance with specific provi-
sions of an award or instructions in writing
from the awarding agency.

17. Fund raising and investment{ manage-
ment ¢osts. a. Costs of organized fund rais-
ing, including financial campaigns, endow-
ment drives, solicitation of gifts and he-
quests, and similar expenses incurred solely
to raise capital cr obtain centributions are
unallowable.

b, Costs of investment counsel and staff
and similar expenses incurred sclely to en-
hance income {rom investments are unaliow-
able.

¢. Fund raising and investment activities
shall be allocated an appropriate share of in-
direct costs under the conditions described
in subparagraph B.3 of Appendix A to this
part.

iB. Gains and losses on depreciable assets.
a. (1) Gains and losses on sale. retirement. or
other disposition of depreciable property
shall be included in the year in which they
ocourr as credits or charges to cost group-
ing(8) in which the depreciation applicable t6
such property was included. The amount of
the gain or loss to be included as a credit or
charge tc the appropriate cost grouping(s)
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shall be the difference between the amount
realized on the property and the
undepreciated basis of the property.

{2) Gains and losses on the disposition of
depreciable property shall not be recognized
as a separate crefit or charge under the fol-
lowing cenditions:

(a) The gain or loss is processed through a
depreciation account and is reflected in the
depreciation allowable under paragraph 11 of
this appendix.

(L) The property is givem in exchange as
part of the purchase price of a similar item
and the gain or loss is taken into account in
determining the depreciation cost basis of
the new item.

te) A loss results from the failure to main-
tain permissible insurance, except as other-
wise provided in paragraph 22 of this appen-
dix.

(d} Compensation for the use of the prop-
erty was provided through use allowances in
lien of depreciation in agcordance with para-
graph 9 of this appendix.

(e) Gains and losses arising from mass cor
extraordinary sales, retirements. or other
dispositions shall be considered on a case-by-
case basis.

b. Gains or losses of any nature arising
from the sale or exchange of property other
than the property covered in subparagraph a
shall be excluded in computing award costs.

19. Goods or services [or personal use.
Costs of goods or services for personal use of
the organization’s employees are unallow-
able regardless of whether the cost is re-
ported as taxable income to the employess.

20. Housing and personal living expenses. a.
Costs of housing {e.g., depreciation, mainve-
nance, utilities, furnishings, rent, etc.),
housing allowances and personal living ex-
penses for/of the organization's officers are
unallowable as fringe benefit or indirect
costs regardless of whether the cost is re-
ported as taxable income to the emplevees.
These costs are allowable as direct costs to
sponsored award when necessary for the per-
formance of the sponsored award and ap-
proved by awarding agencies.

b. The term “officers’ includes current and
past officers and employees.

21. Idle facilities and idle capacity. a. As
used in this section the following terms have
the meanings set forth helow:

(1} “Facilities’” means land and huildings
or any portion thereof, equipment individ-
ually or collectively, or any other tangible
capital asset, wherever located. and whether
owned ol leased by the non-profit organiza-
tion.

(2) “Idle facilities' means completely un-
used facilities that are excess to the non-
profit organization's current needs.

{31 “Idle capacity' means the unused ca-
pacity of partially used facilities. It is the
difference between: That which a facility
could achieve under 100 percent operating
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time on a one-shift basis less operatiofg
interruptions resulting irom time Iest for re-
pairs, sefups, unsatistactory materials, and
other normal delays: and the cxtent to which
the lacility was actually used to meet de-
mands during the acccounting peried. A
multi-shift basis should be used il it can be
shown that this amount of usage would nor-
mally be expected for the type of facility in-
volved.

(4 **Cost of idie facilities or idle capacity™’
means costs such as maintenance, recpair,
housing, rent, and other related costs, c.g.,
insurance, interest, property taxes ond de-
preciation or use allowanses.

b. The costs of idle facilities are unallow-
able except to the extent that:

{1) They are necessary to meet fluctuations
in workload: or

{2} Altheugh not necessary to meet Ouc-
tuaticens in workload, they were necessary
when acquired and are now idle becanse of
changes in program reguirements, efforts to
achieve more economical operationg, reorga-
liization, termination, or otiier causes which
could not have been reasonahly foreseen.
Under the exeeption stated in this subpara-
zraph, costs of idle facilities are allowable
lor a reasonable period of sime, crdinarily
not to exeeed one vear. depending on the ini-
tiative taken to use, lease, or dispose of such
farilities.

¢, The costs of idle capacity are normal
costs of doing business ang are a factor ir
the normal {luctuations of usage or indirect
cast. rates from period to period. Such costs
are allowable, provided that the capacity is
roasonably anticipated to be necessary or
was originally reasonable and is not subject
i reduction or elimination by use on other
Federal awards. subletting, renting, or sale,
in accordance with sound husiness, eco-
nomic, or security practices. Widespread idle
capacity throughout an entire facility or
among a groud of assets having substantially
the same function may be considered idle fa-
cilivies.

22. Insurance and indemnification. a. Insur-
ance includes insurance which the grganiza-
tion is reguired to carry, or which is ap-
proved. under the termsg of the award and
any other insurance which the organization
maintaing in connection with the general
conduct of its operations. This paragraph
does not apply to insurance which represents
fringe benefits for employees (see subpara-
graphs 8.g and 8.1(2) of this appendix).

(1) Costs of insurance required or approved,
and maingained. pursuant to the award arce
allowable,

{2) Costg of other insurance maintained by
the organization in connection with the gen-
eral conduct of it cperations are allowabhle
subject to the following limitations:

{a} Types and extent of coverage shall be in
accordance with sound husiness practice and
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the rates and premivms shall be reasonable
under the circumstances.

{n) Costs allowed for business interruption
or ather similar insurance shall be limited to
cxclude coverage of managenent fees.

ter Costs of insurance or of any provisions
for a reserve covering the risk of loss or
damage to Federal property are allowable
only to the extent that the organization is
liable for such loss or damage.

(d) Provisions for a reserve under a self-in-
surance program arce allowable to the extent
that types ol coverage., extent of coverage.
rates, and premiums would have bheen al-
iowed had insurance been purchased to cover
the risks. However, provision for Known or
reasonably estimated self-insured liabilities,
which do not hecome pavable for more than
one year after the provision is made, shall
not cxceed the present vajue of the IHability.

(e) Costs of insurance on the lives of trust-
ees, officers, or other employees holding po-
sitions of similar responsibilities are allow-
able only to the extent that the insurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix). The cost
of such insurance when the organization is
identified as the heneficiary is unallowable.

(f) Insurance against defects. Costs of in-
surance with respect to any costs incurred to
corract defects in the organization’s mate-
rials or workmanship are unallowable,

(g1 Medical liability (malpractice) insur-
ance. Medical liability insurance is an aliow-
able cost of Federal research programs only
1o the extent that the Federal rescarch pro-
grams involve human subjects or training of
participants in research technigues. Medical
liability insurance costs shail be treated as a
direct <ost and shall be asstgned to indi-
vidual projects based on the manner in which
the insurer aliocates the risk to the popu-
lation covered hy the insurance.

(3) Actual losses which could have besn
covered by permissible insurance {(through
the purchase of insurance or a self-insurance
program) are uhallowable unless expressly
provided for in the award. except:

tat Costs incurred beoause ol losses not
covered under nominal deductible insurance
coverage provided in Keeping with sound
business practice are allowable.

{h) Minor losses not covered by insurance,
such as spoilage., breakage, and disappear-
ance of supplies, which occur in the ordinary
course of operations, are allowable.

b, Indemnification includes securing the
organization against liabilities to third per-
sons and any cther less or damage, not com-
pensated by insurance or otherwise. The Fed-
eral Government is oblipated to indemnify
the organization onl¥y to the extent expressly
provided in the award,

23, Interest, a. Costs incurred for interest
oh horrowed capital, temporary use of en-
dowment funds, or the use of the non-profit
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organization’s own funds, however rep-
resented. are unaliowable. However, interest
on debt incurred after September 28. 1995 to
acyuire or replace capital assets (including
renovations, alterations, eguipment, land,
and capital assets acquired through capital
lsases), acquired alter September 29, 1995 and
used in support of Federal awards is allow-
able, provided that:

(1} For f[acilities acguisitions (exclnding
renovations and alterations) costing over $10
million where the Federal Government's re-
imbursement ig expected to egual or exceed
40 percent of an asset's cost, the non-profit
organization prepares, prior to the acquisi-
tion or replacement of the capital assel(s), a
justification that demonstrates the need for
the facility in the conduct of federally-spon-
sored activities. Upon request, the needs jus-
tification must be provided to the Federal
agency with cost cognizance auathority as a
prereghisite to the continuned allowability of
interest on debt and depreciation related to
the facility. The needs justification for the
acquisition of a facility should include, at a
minimum, the following:

(a1 A statement of purpose and justifica-
tion for facility acquisition or replacement.

(by A statement as to why current facili-
ties are not adequate.

{ci A statement of planned future use of
the facilivy.

(d} A description ef the financing agree-
ment t¢ be arranged for the facility.

(¢1 A summary of the puilding contract
with estimated cost information and state-
ment of source and use of funds.

(1 A schedule of planned occupancy dates.

(2) For facilities costing over $500,000, the
non-profit organization prepares, prior to the
aoguisition or replacement of the facility, a
lease/purchase analysis in accordance with
the provisions of §§215.30 through 215.37 of 2
CFR 215 (OME Circular A-110), which shows
that a {inanced purchase or capital lease is
less costly to the organizaticn than other
leasing alternatives, on a net present value
basis. Discount rates used shouid be equal te
the non-profit organization’s anticipated in-
terest rates and should be no higher than the
fair market rate available to the non-profit
organization from an unrelated (“arm’s
length™) third-party. The lease/purchase
analysis shall include a coemparison of the
net present value cf the projected total cost
comparisons of both alternatives over the pe-
riofl the asset is expected to be used by the
non-profit organization. The cost compari-
sons associated with purchasing the facility
shall include the estimated purchase price,
anticipated operating and maintenance costs
(including property taxes, if applicable} not
in¢luded in the debt financing, less any esti-
mated asset salvage value at the end of the
period defined above. The cost comparison
for a capital lease shall include the csti-
mated total lease payments, any estimated
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pargain purchase option, operating and
maintenance costs, and taxes not included in
the capital leasing arrangement. less any es-
timated credits due under the lease at the
end of the pericd defined above. Projected
cperating lease costs shall be based on the
anticipated cost of leasing comparable facili-
ties at fair marketl rates under rental agree-
ments that would be renewed o1 reestab-
lished over the period defined above, and any
expected maintenance costs and allowable
property taxes to be borne by the non-profit
orgahization directly or as part of the lease
arrangement.

(3) The actual intersst cost claimed is
predicated upon interest rates that are nc
higher than the fair market rate available to
the non-profit cgrganization from an unre-
lated (“‘arm's length™) third party.

{4) Investment earnings, including interest
income, on bond or loan principal, pending
payment of the construction or acquisition
costs, are used to offset allowable interest
cost. Arbitrage sarnings reportable to the In-
ternal Revenue Service are not required to
be offset against allowable interest costs,

(6} Reimbursements arc limited to the
least costly alternative based on the total
cost analysis required under subparagraph
23.b. of this appendix. For example. if an op-
erating lease is determined to be less costly
than purchasing throughk debt financing,
then reimbursement is limited to the
amount determined if leasing had been used.
In all cases where a lease/purchase analvsis
is performed, Federal reimbursement shall
be based upon the least expensive alter-
native.

(6) Non-profit organizations are also sub-
ject to the following conditions:

(a) Interest on debt incurred to finance or
refinance assets acguired before or reac-
guired after September 29, 1995, is not allow-
able.

(b) Interest attributable to fully depre-
ciated assets is nunallowable.

(¢) For debt arrangements over $1 million.
unless the non-profit organization makes an
initial eguity contribution to the asset pur-
chase of 25 percent or more, non-profit orga-
nizations shall reduce claims for interest &x-
pense by an amount sgual to imputed inter-
est earnings on excess cash flow, which is to
be calenlated as follows. Annually, non-prof-
it organizations shall prepare a cumulative
{(from the inception of the project) report of
monthly cash flows that includes inflows and
outflows, regardless of the funding scurce.
Inflows consist of depreciation expense, am-
ortization of capitalized censtruction inter-
est, and annual interest expense. For cash
flow calculations, the annual inflow figures
shall be divided by the number of months in
the year (usually 12) that the building is in
service for monthly amounts. Outflows con-
sist of initial eguity econtributions, debt
principal payments (less the pro rata share
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attributable to the unallowable costs af
lands and interest payments. Where cumu-
lative inflows excced cumulative outflows,
interest shall be calewlated on the cxoess
infivws for that period and be treated as a ro-
duction to sllowable interest expense, The
rate of Interest to be used to compute earn-
ings on excess cash flows shall be the three
month Treasury Bill closing rate as of the
tast business day of thai month.

(d; Substantial relecation of federaliy-
sponsored activities from a facility financed
by indebtedness, the cost of which was fund-
ol in wholo or part through Federal reim-
hursemeants, to anocther facility prior to the
expiration of a period of 20 ysars requires no-
tice to the Federal cognizant agency. The ex-
tent of the relocation, the amount of the
Federal participation in the financing, and
the depreciation and inverest charged to date
may require negotiation and/or downward
adiustments of replacement space charged to
Faderal programs in the futuare.

(e} The allowable costs to acguire facilities
and equipment are limited to a fair market
value available to the non-profit organiza-
tion from an unrelated (“arm's length'}
third party.

L. For non-proflit organizations subject to
“ell coveraze” under the Cost Accounting
Standards (CAS) as defineld at 48 CFR
9603.201. the interest allowahility provisions
of subparagraph a do not apply. Instead.
these organtzations' sponsored agrecments
are subject to CAS 114 (48 CPR 09903.414), cost
of money ax an element of the cost of facili-
ties capital, and CAS 4117 (48 CFR 9903.417).
cost of monev as an element of the cost of
capital assets under construction.

<. The following deflinitions are to be ased
for purposes of this paragraph:

(1) Re-acauired assets means asseta held by
the non-profit organization prior to Sep-
termber 29, 1985 that have again come to bhe
held by the organization, whether through
repurchase or rcfinancing. It does not in-
clude assets acquired to replace older assets.

(2) Initial eguity contribution means the
armount or value of contributions made hy
non-profit organirations for the acguisition
of the asset or prior to occupancy of facili-
tics.

(3) Asset oosts means the capitalizable
cogbs of an asset, including construction
cOsts, acguigition costs, and other such costs
capitalized in accordance with GAAD.

24. Labor relations costs. Costs incarred in
maintaining satisfactory rclations between
the organization and its employees, includ-
ing cests of lahor management committees,
employee publications, and other related ac-
tivities are allowable.

253, Lobbying. a. Notwithstanding other
provisions of this appendix, coste assoclated
with the following activities are unallow-
ahle:
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i1y Attempts to mmfluence the outcomes of
any Federal, State, or local election, ref-
erendum, initiative. or similar procedure,
through in kind or cash contributions, en-
dorsements, publicity. or similar activity;

(2} Establishing, administering, contrib-
uting to, or paying the expenses of a polit-
ical party, campatgn, political action com-
mittee, or nther organization established for
the purpose of influencing the outcomes of
elections;

(31 Any attempt to influence: The introduc-
tion of Tederal or State legislation: or the
enactment or meodification of any pending
Federal or Statve legislation through commu-
nication with any member or employee of
the Congress or State legislature (including
efforts to influence State or local officlals to
engage in similar lobbying activity), or with
any Government official or emploves in con-
nection with a decision to sign or veto en-
rolled legislation;

{4) Any attempt to influence: The introduc-
ticn of Federal or State legisiation: or the
enactment or maodification of any pending
Federal or Btate legislation by preparing,
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thereof to contribute
te or participate in any mass demonstration,
march, rallv, fondralsing drive, lobbying
campaign or letter writing or telephohe cam-
paign; or

(5 Legislative liaison activities. including
attendance at legislative sessions or com-
mittec hearings, gathering information re-
rarding lerislation, and analyzing the effect
of legislation, when such activities are car-
ried on in support of or in knowing prepara-
tion for an effort to engage in unallowable
fobbying.

h. The following activities are excepted
from the coverage of subparagraph 25.a of
this appendix-

(1) Providing a technical and factual pros-
antation of information on a topic directly
related to the performance of a grant, con-
tract or other agreement through hearing
testimony, statements or letters to the Con-
gress or & State legislaturs, or subdivision,
member, or cognizant staff member thereof,
in response to a documented request (includ-
ing a Congressional Recorg notice reqaesting
testimony or statements for the record at a
regularty scheduled hearing) made by the re-
cipient member, legislative body or subdivi-
sion, or a cognizant staff member thereof;
provided such information is readily ohtain-
able and can be readily put in deliverable
form; and further provided that costs under
this sgection for travel. lodging or meals are
unallowable unless incurred to offer testi-
mony at & regularly scheduled Congressional
hearing pursuant to a written request for
such presentation made by the Chairman or
Ranking Minority Member of the Committes
or Bubcommittiee conducting such hearing.
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(2 Any lobbying made unallowable by sui-
paragraph 25.a.(31 of this appendix to infn-
ence State legislation in order to directly re-
duce the cost, or to aveid material impair-
ment of the organization’s authority to per-
form the grant, contract, or other agree-
ment.

{3} Any activity specifically authorized by
statute te be undertaken with funds from
the grant, contract, cr other agreement.

¢. (1) When an crganization seeks reim-
bursement for indirect costs, total lebbying
costs shall be separately identified in the in-
direct cost rate proposal. and thereafter
treated as other unallowable activity costs
in accordance with the procedures of sub-
paragraph B.23 of Appendix A to this part.

(2) Organizations shall sabmit, as part of
the annual indirect cost rate proposal, a cer-
tification that the requirements and stand-
ards ol this paragraph have been complied
with.

(3) Organizations shall maintain adequate
records to demonstrate that the determina-
tion of costs as being allowable or unaliow-
able pursuant to paragraph 20 complies with
the requirements of this Appendix.

(4) Time logs, calendars, or similar records
shall not he reguired to be created for pur-
poses of complying with this paragraph dur-
ing any particular calendar month when: the
employvee engages in lobbying (as defined in
subparagraphs 25.a. and b. of this appeadix)
25 percent or less of the employee’s com-
pensated hours of employment during that
calendar meonth, and within the preceding
five-year period, the organizaticn has not
mazterially misstated allowable or unallow-
alle costs of any nature, including legisla-
tive lobbying costs. When the conditions de-
soribed in this subparagraph are met, organi-
zations are not reguired to establish records
to support the allowability of claimed costs
in addition to records already required or
maintained, Also, when the conditions de-
scribed in this subparagraph are met, the ab-
sence of time logs, calendars, or similar
records will not serve as a basis for dis-
allowing costs by contesting estimates of
lobbying time spent by employees during a
calendar month,

{L) Agencies shall establish procedures foyr
resolving in advance. in consultation with
OMB, any significant questions or disagree-
ments concerning the interpretation cor ap-
plication of paragraph 25. Any such advance
resoiution shall be binding in any subsequent
scttlements, audits or investigations with
respect to that grant or contract for pu-
poses of interpretation of this Appendix; pro-
vided, however, that this shall not be con-
strued to prevent a contractor or grantee
from contesting the iawfulness of such a de-
termination.

d. Executive lobbying costs. Costs incurred
in attempting to improperly influence either
directly or indirectly, an omployvee or officer

2 CFR Ch. 1l (1~1-08 Edition)

of the Executive Branch of the Federal Gov-
ernmcnt to give consideration or to act re-
garding a sponsored agreement Or a rego-
latory matter arc unallowable. Improper in-
fluence means any influsnce that induces or
tends to induce a Federal employee or officer
to give consideration or te act regarding a
federally-sponsored agreement or regulatory
matter on any basis other than the merits of
the matter.

26. Ligsses on other sponsored agreements
or contracts. Any excess of costs over in-
come on any award is unallowahle as a cost
of any other awerd. This includes, bat s not
limited to, the organization's contributed
portien by reascon of cost sharing agreements
or any under-recoveries through negotiation
of lump sums for, or ceilings on, indirect
costs.

27. Maintenance anC repair costs. Costs in-
curred for necessary maintenance, repair, or
upkesp of buildings and egquipment (includ-
ing Federal property unless ctherwise pro-
vided for) which neither add to the perma-
nent value of the property nor appreciably
proiong its intended life. but keep it in an ef-
ficient operating condition, are allowable.
Ceosts incurred for improvements which add
to the permanent value of the buildings and
equipment or appreciably prolong their in-
tended life shall be treated as capital ex-
penditures (see paragraph 13 of this appen-
dix).

28. Materials and supplies costs. a. Costs
incurred for materiais, supplies. and {iab-
ricated parts necessary to carry out a Fed-
eral award are allowable.

b. Purchased materials and supplies shall
be charged at their actual prices, net of ap-
plicable credits. Withdrawals from general
stores or stockrooms should be charged at
their actual net cost under any recognized
method of pricing inventory withdrawals,
consistently applied. Incoming transpor-
tation charges are a proper part of materials
and supplies costs.

c. Only materials and supplies actually
used for the performance of a Federal award
may he charged as direct costs.

d. Where [etgerally-donated or furnished
materiais are used in performing the Federal
award, such materials will be used without
charge.

29. Meetings and conferences. Cosis of
meetings and confercnces, the primary par-
pose of which is the dissemination of tech-
nical information, are allowable. This in-
cludes costs of meals, transportation, rental
of facilities, speakers’ {ses, and other items
incidental to such meetings or conferences.
But see paragraphs 14.. Entertainment costs,
and 33., Participant support costs of this ap-
pendix.

30. Memberships, subscriptions, and proles-
sional activity costs. a. Costs of the non-
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profit organization’s membership in busi-
ness, technical, and prolesstonal organiza-
tions are allowable.

b, Costs of the non-prefit organivation’s
subscriptions to business. professional, and
technical periodicals are allowgble.

c. Costs of membership in any civie or
community organization arc allowable with
prior approval by Federal cognizant agency.

d. Costs of membership in any country club
or social or dining ¢lub or organization are
unallowable.

31. Organization costs. Dxpenditures, such
as incorporation fees, brokers' fess. fees to
promoters, orgallizers or management con-
sultants, attorneys, accountants, or invest-
ment counselors, whether or not empliovees
of the organization. in conncction with es-
tablishment or reorganization of an organi-
zation, arc unallowable sxcept with prior ap-
proval of the awarding agency.

32. Page charges in professional journals.
Page charges for professional journal publi-
cations are allowable as a necessary part of
regearch costs, where:

a. The research papers report work sup-
ported by the Federal Government; and

b. The charges are levied impartially on all
rosearch papers published by the journal,
whether or not by federally-gponsored au-
thors.

33. Participant suwport costs. Participant
support costs are direct coste for items such
as atipends or subsistence allowances. travel
allowances, and registration fees paid to or
on hehalf of participants or trainaes (it not
emplovees: in connection with meestings.
conferences, svmposia, or training projects.
These costs are allowable with the prior ap-
proval of the awarding agency.

34. Patent costs. a. The tollowing costs re-
lating to patent and cop¥right matters are
allowable: cost of proparing disclosures, re-
ports, and other decuments required by the
Federal award and of searching the art to
the extent necessary to make such disclo-
sures: cost of preparing documents and any
other patent costs in connection with the fil-
ing and prosecution of a United States pat-
enty application where ¢itle @1 royaldy-free li-
censc is reguired by the Fedsral Government
to be conveyed to the Federal Government;
and general counseiing services relating to
patent and copyright matters. such as advice
on patent ancd copyvright laws, regulations,
clauses, and cmplovec agreements (but sece
paragrapns 37.. Professional services costs,
and 44., Rowvalties and other costs for use of
patents and copyrignts. of this appendix).

b. The following costs related o patent
and copyright matter are unallowable:

(1) Cost of preparing disclosures, raports,
and other decuments and of searching the
art to the extent necessary to make disclo-
sures not required by the award.

(2) Costs in connection with filing and
prosecuting any foreign patent application,
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or any United States patent application,
where the Federal award does mot reguire
conveving title or a rovalty-iree license to
the Federal Government (but see paragraph
45.. Royalties and other costs for usc of pat-
ents and copyrights. of this appendix).

35. Plant and homeland security costs.
Necessalry and reagonable expenses incurred
for routine and homeland security to protect
facilities, perscnnel, and work products are
allowable, Such costs Include, hut are not
limited to, wages and uniforms of personnel
engaged in security activities; eguipment;
barriers; ccntractual security services; con-
sultants; etc. Capital expenditures for home-
land and plant security purposes are subject
to paragraph 15., Equipment and aother cap-
ital expenditures, of this appendix.

36. Pre-agreement costs. Pre-award costs
are those incurred prior to the effective date
of the award directly pursuant to the nego-
tiation and inh anticipation of the award
where such costs are necessary to comply
with the proposed delivery schedule or period
of performance. Such costs are allowable
only to the extent that they would have been
allowable if incurred after the date of the
award and only with the written approval of
the awarding agency.

37. Professional services costs. a. Costs of
professicnal and consultant services ren-
dered by persons who are members of a par-
ticnlar profession or possess a special skill,
and who are not officers or employees ol the
nan-profit organization, are allowable, sub-
ject to subparagraphs b and ¢ when reason-
able in relation to the services rendered and
when not contingent upon recovery of the
costs from the Federal Government. In addi-
tion, legal and related services are limited
under paragraph 10 of this appendix.

b. In determining the allowability of cosis
in a particular case, no single factor or any
special combination of factors is necessarily
determinative. However, the following fac-
tors are relevant:

(1) The nature and scope of the service ren-
dered in relation to the service reguired.

{2) The necessity of contracting for the
service, considering the non-profit organiza-
tion's capability in the particular area,

(3) The past pattern of such costs, particu-
larly in the years prior to Federal awards.

(4 The impact of Pederal awards on the
non-profit organization’s business (1.¢., what
new problems have arisen).

{3) Whether the proportion of Federal work
to the non-profit organization's total busi-
ness is such as to influence the non-profit or-
ganization in favor of incurring the cost,
particularly where the services rendered are
not of a continuing nature and have little re-
lationship to work under Federal grants and
sontracts.

{6y Whether the service can be performed
more economically by direct employment
rather than contracting.
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(7) The qualifications of the individual or
concern rendering the service and the cus-
tomary fees charged. especially on non-Fed-
eral awards.

{8) Adequacy of the contractial agreement
for the service (g.g., description of the serv-
ice, estimate of time reguired. rate of com-
pensation. angd termination provisions).

c. In addition to the factors in subpara-
graph 27.b of this appendix, retainer fees to
be allowable must be supported by evidence
of bona tide services available or rendered

38, Publication and printing costs. a. Publi-
cation costs include the costs of printing (in-
cluding the preocesses of composition. plate-
making, press work, binding, and the end
products produced by such processes), dis-
tribution, promotion, mailing. and general
handling. Publication costs also include page
charges in professional publications.

2. If these costs are not identifiabie with a
particular cost objective, they should be al-
located as indirect costs to all benefiting ac-
tivities of the non-profit organization.

c. Page charges for professional journal
publications are allowable as a necessary
part of research costs where:

(1} The research papers repert work sunp-
ported by the Federal Government; and

(2} The charges are levied impartially on
all research papers published by the journal,
whether or not by i{ederally-sponsored au-
thors.

39. Rearrangement and alteration costs.
Costs incurred for ordinary or normal rear-
rangement and alteration of facilities are al-
lowable. Special arrangement and alteration
costs incurred specifically for the project are
allowable with the prior approval of the
awarding agency.

4. Reconversion costs. Costs incurred in
the restoration or rehabilitation of the non-
profit organization's facilities to approxi-
mately the same condition existing imme-
diately prior 0 commencement of Fedsral
awards, less costs related to normal wear
and tear. are allowable.

41. Recruiting costs. a. Subject to subpara-
graphs 41.b, ¢. and d of this appendix, and
provided that the size of the staff recruited
and maintained is in keeping with workload
requirements, costbs of "“help wanted'’ adver-
tising, cperating costs of an employment of-
fice necessary to secure and maintain an
adequate stalf, costs of operating an aptitude
and ecducabional testing program, travel
costs of emplovees while engaged in recruit-
ing personnel, travel costs of applicants feor
interviews for prospective employment, and
relocation costs incurred incident to recruit-
ment of new employees, are allowable to the
extent that such costs are incurred pursuant
to a well-managed recruitment pregram.
Where the organization uses employment
agencies, costa that are not in excess of
standard commercial rates for such services
are allowable.
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1. In publications. costs of help wanted ad-
vertising that includes color, includes adver-
tising material for other than recruitment
purposes, or is excessive in size (taking into
consideration recruitment purpaoses for
which intended and normal organizational
practices i this respect), are unallowable.

c. Costs of help wanted advertising, special
emoluments, fringe benefits, and salary al-
lowances incurred to attract professional
personnel from other corganizations that do
not meet the test of reasonableness or do not
conform with the established practices of the
organization. are unallowable.

d. Where relocation costs incurred incident
to recraitment of a new employee have been
allowed either as an allocable direct or indi-
rect cost, and the newly hired employvee re-
signs for reasons within his control within
twelve months after being hired, the organi-
zation will be required to refund or credit
such relocation costs to the Federal Govern-
ment.

42. Relccation costs. a. Relocation costs
are costs incident to the permanent change
of duty assignment (for an indefinite period
or for a stated pericd of not less than 12
meonths) of an existing employee or upon re-
cruitment of a new employee. Relocation
costs are allowable, subject to the limitation
described in subparagraphs 42.b, c, and d of
this appendix, provided that:

(1) The move is for the benefit of the cm-
ployer.

(2) Reimbursement to the emplovee is in
accordance with an established written pol-
icy consistently followed by the employer.

(3) The reimbursement does not exceed the
employee’s actual (or reasonably estimated)
EXPENSes,

h. Allowable relocation costs for current
employees are limited to the following:

(1) The costs of transportaticn of the em-
ployee, members of his immediate family
and his househcld, and personal effects to
the new location,

t2) The costs of finding & new home, such
as advance trips by employees and spouses to
Jocate living guarters and temporary lodging
during the transition period, up $o maximum
period of 30 days, including advance trip
time.

(3) Closing costs, such as brokerage, legal.
and appraisal fees, incident to the disposi-
tion of the employee’s formelr heme. These
costs, together with those described in sub-
paragraph 42.5.(4} of thiz appendix, arc lim-
ited to 8 percent of the sales price of the em-
ployee's former home.

(4} The conbinuing costs of ownership of
the vacant former home after the settlement
or lease date of the employee’'s new perma-
nent home. such as maintenance of buildings
and grounds {(exclusive of fixing up expenses),
utilities, taxes, and property insurance.

(5} Other necessary and reasonable ex-
penses normally incident to relecation, such
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ag the costs of canceling an unoxpired lease,
disconnecting and reinstalling household ap-
pliances. and purchasing insurance against
loss of ol damages to personal property. The
cost. of canceling an uncxpired lease is Hm-
ited to three times the monthly rental.

c. Allowable relocation costs (or new em-
ployess are limited to those desoribed in sub-
paragraph 12.0(1) and (2} of this appendix.
When relocation costs incurred incident to
the recruitment of new employvees havo been
allowed either as a direct or indirect cost
and the emplovee resigns for reasons within
his control within 12 months after hire, the
orpanization shali refund or credit the Ked-
eral Government for its share of the cost.
However, the costs of travel to an overscas
lncation shall be considared travel costs in
accordance with paragraph 50 and not reloca-
tion costs for the purpoese of this paragraph
if dependents are not permitted at the loca-
tion for any reason and the costs do not in-
clude costs of trangporting household goods.

d. The follewing costs related to relocation
are unallowabie:

1) Fees and other costs associated with ac-
quiring a new home.

(2] A loss on the gale of a former home.

(3) Continuing mortgage principal and in-
terest payments on a home being sold.

f4y Income taxes paid by an emplovee re-
lased to reimbursed relocation costa.

13, Rental coste of huildings and equip-
ment. a. Subject to the limitations described
in subparagraphs 43.b, through d. of this ap-
pendix, renval coste are allowable to Bhe ex-
tent that the rafes are reasonable in light of
such factors as: Rental costs of comparable
property, if any; market conditions in the
area; alternatives avallable, and, the type,
life expoctancy. condition, and value of the
property leased. Rental arrangements should
he reviewed pericdically to determine if cir-
comstances nave changed and other options
are available.

1. Rental costs under “'sale and lease back™
arrangements are allowable only up to the
amount that would be allowed had the non-
profit organization continued to own the
property. This amounit would include ex-
penges such as depreciation or use allowanece,
maintenance. taxes, and insurance.

c. Rental cogts under ‘'less-than-arms-
length' leases are allowable only up to the
amount t(as explained in subparagraph 43.0.
of this appendix) that would be allowed had
titic to the property vestcd in the non-profit
organization. For this purpose. a less-than-
arms-length leasc is one under which one
party to the lease agreement is able Lo con-
trol or substantially influence the actions of
the other. Such leases include, but are not
limited to those between divisicns of a non-
profit organization; non-profit organizations
under common control through commaon offi-
cers, directors, or members; and a non-profit
organization and a director, trustee, officer,
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or key employee of the non-profit organise-
tion or his immeadiate family. either directly
or through corporations, trusts, or similar
arrangements in which they held a control-
ling interest. For example, a non-profit orga-
nization may establish a separate corpora-
tion for the sole purpose of owning property
and leasing it back to the non-profit organi-
zation.

d. Rental coste under leases which are re-
gquired to be treated as capital leases under
GAAP are allowable cnly up to the amount
tag explained in subparagraph b) that would
be allowed had the non-profit organization
purchased the property on the date the lease
agreement was executed. The provisions of
Financial Accounting Standards Beard
Statement 13, Accounting for Leases, shall
bhe used to determine whether a lease is a
capital loase. Interest costs related to cap-
ital leases are allowable to the extent they
meet the criteria in paragraph 23 of this ap-
pendix. Unallowable costs include amounts
paid for profit, management fees, and vaXes
that would not have been incurred had the
non-profit organization purchased the facil-
ity.

44. Royalties and other costs for use of pat-
esnte and copyrights. 2. Royalties on a patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or
rights thereto, necessary for the proper per-
formance of the award are allowable unless:

(1} The Federai Government has a license
or the right to free use of the patent or copy-
right.

(27 The patent or copyright has been adju-
dicated to be invalid, or has been administra-
tively determined to be invalid.

(3) The patent or copyright is considered to
be unenforceable,

(4) The patent or copyright ts expired.

b. 8pecial care should be exercised in de-
termining reasonableness where the roval-
ties may have arrived at as a resulf of less-
than-arm’s-length pargaining, e.g.”

(1) Rovalties paid to personsg, including
corporations, affiliated with the non-profit
organization.

(2) Royalties paid to unaffiliated parties.
including corporations. under an agresment
entered into in contemplation that a Federal
award would he made.

(3 Royalties paid under an agreement en-
tered into after an award is made to a non-
profit organization.

¢. In any case involving a patent or copy-
rigrht formerly owned by the non-prefit orga-
nization, the amount of royalty allowed
should not exceed the cost which would have
been allowed had the non-profit crganization
retained title thersto.

45. Selling and marketing. Costs of selling
and marketing any products or services of
the nmon-prefit organization are unallowabile
(unless allowed under paragraph 1. of this ap-
pendix asg allowable public relations cost.
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However, these costs are allowable as dircct
costs, with prior approval by awarding agen-
cies, when they are necessary for the per-
formance of Federal programs.

46. 8pecialized service facilities. a. The
costs of services provided by highly complex
or specialized facilities operated by the non-
profit organization, such as computers, wind
tonnels, and reactors are allowable, provided
the charges for the services meet the condi-
tions of either paragraph 46 b. or ¢. of this
appendix and, in addition, take intc account
any items of income or Federal financing
that qualify as applicable credits ander sub-
paragraph A.5. of Appendix A to this part.

b. The costs of such services. when mate-
rial, must be charged directly to applicable
awards based on actual usage of the services
on the basis of a schedule of rates or estab-
Ilished methodology that dees not discrimi-
nate against federally-sapported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purpoeses, and is designed to recover only the
aggregate costs of the services. The costs of
each service shall consist normally of both
its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at
least biennially, and shall take into consid-
eration over/under applied costs of the pre-
vious period(s).

c. Where the costs incurred for a service
are not material, they may he allocated as
indirect costs.

d. Under some extraordinary air-
cumstances, where it is in the best interest
of the Federal Government and the institun-
ticn to sstablish alternative costing arrange-
ments, such arrangements may be worked
out with the cognizant Federal agency.

47. Taxes. a. In general. taxes which the or-
ganization is required to pay and which are
paid or accrued in accordance with GAAP,
and payments made to local governments in
lien of taxes which are commensurate with
the local government services received are
allowable, except for taxes from which ex-
emptions are availabie to the orpanization
directly or which are available to the organi-
zation based on an exemption afforded the
Federal Government and in the latter case
when the awarding agency makes available
the necessary exemption certificates, special
assessments on land which represent capital
improvements, and Federal income taxes.

b. Any refund of taxes, and any payment to
the organization of interest thereon, which
were allowed as award costs, will be credited
either as a cost reduction or cash refund, as
appropriate, to the Federal Government.

48. Termination costs applicable to spon-
sored agreements, Termination of awards
generally gives rise to the incurrence of
costs, or the need for special treatment of
costs, which would not have arisen had the
Federal award not been terminated. Cost
principles covering these items are set forth
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below. They are to be used in conjunction
with the other provisions of this appendix in
termination situations.

a. The cost of items reasonably usable on
the non-prefit organization’s other work
shall not be allowable unless the non-profit
organization submits evidence that it would
not retain such items at cost without sus-
taining a loss. In deciding whether such
items are reasonably usable on ather work of
the non-profit organization, the awarding
agency should consider the non-profit orga-
nization's plans and orders for current and
scheduled activity. Contemporaneous pur-
chiases of common items by the non-profit
organization shall be regarded as evidence
that such items are reasonably usable on the
nor-profit organization's other work. Any
acceptance cf comman items as allocable to
the terminated portion of the Federal award
gshall be limited to the extent that the guan-
tities of such items on hand, in transit, and
on order ares in excess of the reasonable
guantitative requirements of other work.

b, If in a particular case, despite all rea-
sonable efforts by the non-profit organiza-
tion, certain costs cannot be discontinued
immediately after the effective date of ter-
mination, such cests are generally allowable
within the limitations set forth in this ap-
pendix, eXcept that any such costs con-
tinuing after termination due to the neg-
ligent or willful failure of the non-profit or-
ganization to discontinue such costs shall be
unallowahle.

c. Loss of useful value of special tooling.
machinery, and is generally allowahle if:

(1) Buch special tooling, special machinery,
or eguipment is not reasonably capable of
use in the other work of the non-profit orga-
nization,

(2y The interest of the Federal Government
is protected by transfer of titie or by other
means deemed appropriate by the awarding
agency, and

(3) The loss of useful value for any one ter-
minated Federal award is limited to that
portion of the acguisition cost which bears
the same ratio to the total acquisition cost
as the terminated portion of the Federal
award bears to the entire terminated IFederal
award and other Federal awards for which
the special tooling. special machinery, or
eguipment was acqguired,

d. Rental costs under unexpired ieases arce
generally allowable where clearly shown to
have been reasonably necessary for the per-
formance of the terminated Federal award
less the residual value of such leases. if:

(1) The amount of such rental claimed does
not exceed the reasonabie use value of the
rroperty leased for the period of the Federal
award and such further period as may be rca-
sonable, and

(2) The non-profit organization makes all
reasonable efforts to terminate. assign. set-
tle, or otherwise reduce the cost of such
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lease. There also may be includaed the cost of
alterations of such leasad property, provided
sach altcrations were neceasary for the per-
formance of the Faoderal award, and of rea-
sonable restoration reguired by the provi-
sions of the lease.

& Betplement expenses including the fol-
lowing are generally allowable:

(1} Accounting, legal, clerical, and similar
costs reagonably necessary for:

{a} The preparation and presentation to
the awarding agency of gettlement claims
and supporting data with respect to the ter-
minated portion of the Federal award. unless
the termination Is for default (sec §215.61 of
2 CFR part 215 (OMB Circular A-110)); and

{b} The termination and scttlement of sub-
awards.

(2) Reasonable costs for the storage, trans-
portation, protecticn, and disposition of
property provided by the Federal Govern-
ment ol acquired or produced for the Federal
award. except when grantees or coniractors
are reimbursed for disposals at a predeter-
mined amount in accordance with §215.32
through 215.37 of 2 CFR part 215 (OM3B Cir-
cular A-1101.

{3} Indirect costs related touv salaries and
wages incurred as seftlement expenses in
subparagraphs 48.e.(1) and (2 of this appen-
dix. Normally. sucn indirect costs shall be
limited ta fringe bebpefits, occupancy cost.
and lmmediate sapervision.

f. Claims under subh awards, mncluding the
allocable portion of claims which are com-
mon to the Federal award, and to other work
of the non-profit organization are generally
allowalle,

An appropriate share of the non-profit or-
ganization’'s indirect expense may be allo-

cated o fhe amount of scttlements with sui-
contractors andor subgrantees, DpProvided

that the amount allocated is otherwise con-
sigtent with the bagic guidelines contained
in Appendix A. The indirect expense so allo-
cated shall exclude the same ang similar
costs claimed dirgetly or indirectly as settle-
ment exXxpenses.

49, Training costs. a. Costs of preparation
and maintenance of a program ol instraction
including but not limited te on-the-job,
classroom. and apprenticeship training, de-
signed to increass the vocational sffective-
ness of emplovees, including training mate-
rials, texthooks, salaries or wages of trainecs
(excluding overtime compensation which
might arise therefrom), and (i} salaries of the
director of training and staff when the train-
ing program is conducted by the orzaniza-
tion; or (ii) taivion and fees when the train-
ing is in an institution not operated by the
organization, are allowable.

h. Costs of part-time education, abt an an-
dergraduate or post-graduate college level,
including that provided at the organizasion’s
own facilities, are allowable only when the
course or degree pursued is relative to the

1
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figit in which the empioyes & now working
or may reasonahly be expected to work, and
are limited to;

(1) Training materials

(21 Texthooks.

(3) Fees charges by the educational institu-
tion.

(1) Tuition charged by the educational in-
stitntion or in lieu of tuition, instructors’
salaries and the reiated share of indirect
costs of the educational institution to the
extent that the sum thereof is not in eXcess
of the tuition which would have heen paid to
the participating educational institution.

(5; Salaries and related coats of instructors
who are employees of the organization.

(6) Straight-time compensation of each
employee for time spent attending classes
during working hours not in excess of 156
hours per year and only to the extent fhat
circumstances do not psrmit the operation of
classes or attendance at classes alter regular
working hours; otherwise, such compensa-
tion is unallowable.

o, Costs of tuition, fees, training materials,
and textbooks (but not subsistence, salary,
or any other emeluments} in connection
with full-time education, including that pro-
vided at the organization's own facilities, at
a post-graduate (but not undergraduate) col-
lege level, arc aliowable oniy when the
course or degrese pursued is related to the
field im which the employee is now working
or may reasonably be expected to work, and
only where the costs receive the prior ap-
proval of the awardineg agency, Such Costs
are limited to the costs attributable to a
total period not to exceed one school year for
each employvee so trained. Tn unusual cases
the period may be extended.

d. Costs of attendance of up to 16 weeks per
empiovee per yvear at specialized programs
specifically designed to enhance the effec-
tiveness of executives or managers or te pre-
parc employees for such positions are allow-
able. Such costs include enrollment fees,

raining materials, textbooks and related
charges, employees' salaries, subsistence,
and travel. Costs allowable under this para-
graph 4o not inclode those for courses that
are part of & degree-oriented curriculum,
which are allowable only to the extent set
torth in subparagraphs b and c.

c¢. Maintenance expenss, and normal denre-
ciation or fair rental, on facilities owned or
leased by the organization for training pur-
poses are allowable to the extent set forth in
paragraphs 11, 27, and 50 of this appendix,

f. Contributions or donaticns to eduo-
cational or training instituotions, including
the donation of facilities or other properties,
and scholarships or fellowships, are unallow-
able.

g. Training and education costs in excess
of those ctherwise allowable under subpara-
graphs 49.h and ¢ of this appendix may e al-
lowed with prior approval of the awarding

1
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agency. To be considered for approval, the
organization must demonstrate that such
costs are consistently incurred pursuant to
an established training and education pro-
gram. and that the course or degree pursued
is relative to the field in which the employee
is now worlfing or maw reasonably be ex-
pecled to work.

0. Transportation costs. Transportation
costs include freight, express, cartage, and
postage charges relating either to goods pur-
chased, in process. or delivered. These costs
are allowable. When such costs can readily
be identified with the items involved, they
may be directly charged as transportation
costs or added to the cost of such items (see
paragraph 28 of this appendix). Where identi-
fication with the materials received cannot
readily be made, transportation costs may be
charged to the appropriate indirect cost ac-
connts if the organization follows a con-
sistent, equitable procedure in this respect.

51. Travel costs.

a. General. Travel costs are the expenses
for transportation, lodging. subsistence, and
related items incurred by employees who are
in travel status on official business of the
non-profit organization. Such costs may be
charged on an actual cost basis, on a per
diem or mileage basis in lieu of actnal costs
incurred. or on a combination of the two,
provided the method used is applied tc an en-
tire trip and not to selected days of the trip,
and results in charges consistent with those
normally allowed in like circumstances in
the nop-profit organization's non-federally-
sponsored activities.

b. Ledging and subsistence. Costs incurred
by employees and officers for travel, inciud-
ing costs of ledging, other subsistence. and
incidental expenses. shall be considered rea-
sonable and allowable only to the extent
sueh costs do not exceed charges normally
allowed hy the non-profit organization in its
regulal’ operations as the result ol the non-
profit organization’s written travel policy,
In the abssnce of an acceptable, written non-
profit organization policy regarding travel
costs, bthe rates and amounts established
under subchapter I of Chapter 57, Title 5,
United States Code (**Travel and Subsistence
Expenscs: Mileage Allowances™), or by the
Administrator of General Services, o1 Ly the
President (or hig or her designee) pursuant
to any provisions of such subchapter shall
apply to travel under Federal awards (48 CFR
31.205-46(=)).

c. Commercial air travel. (1) Airfare cosis
in excess ol the customary standard commer-
cial airfarc {coach or eqguivalent) TFederal
Government contract airfare (where author-
ized and avaiiable), or the lowest commercial
disconnt airfare are unallowable except when
such accommodations would: reguire circui-
tous routing: require travel during unreason-
ahle hours; excessively proleng travel; result
in additional cests that would offset the
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transportation savings; or offer accommoda-
tions not reascnably adequate for the trav-
cler's medical needs. The non-profit organi-
zation must justify and document these con-
ditions on a case-by-casc basis in order for
the use of first-class airfare to be allowable
in such cases.

(2) Unless a pattern of avoidance is de-
tected, the Federal Government will gen-
erally net gquestion a non-profit corganiza-
tion's determinations that customary stand-
ard airfare or other discount airfare is un-
available for specific trips if the nen-profit
organizaticn can demonstrate either of the
following:; that such airfare was not avail-
avle in the specific case; or that it is the
non-profit organization’s overall practice to
make routine use of such airfare.

d. Air travel by other than commercial
carrier. Custs of travel by non-profit organi-
zation-owned, -leased, or -chartered aircraft
include the cost of lease, charter, operation
(including personnel costs), maintenance, de-
preciation, insurance, and other related
costs. The portion of such costs that exceeds
the cost of allowable commercial air travel,
as provided fer in subparagraph] c.. is unal-
lowaliie.

e. Foreign travel. Direct charges for for-
eign travel coste are allowable only when the
travel bas received prior approval of the
awarding agency. Bach separate foreign trip
must receive such approval. For purposes of
this provisien. “foreign travel” includes any
travel outside Canada. Mexice, the United
States. and any United States territories and
possessions. However, the term “foreign
travel' for a non-profit organization located
in a foreign country means travel outside
that country.

52. Trustees. Travel and subsistence costs
of trustees (or directors) are allowable. The
costs are subject to restrictions regarding
lodging, subsistence and air travel costs pro-
vided in paragraph 51 of this appendix.

APPENDIX C TO PART 230—NON-PROFIT
ORGANIZATIONS NOT SUBJECT TO
THI& PART

1. Advance Technology Institute (ATI),
Charieston, South Carclina

2. Aerospace Corvporation, El Segundo, Cali-
fornia

3. American Institutes of Research
Washington DC

4. Argonne National Lahoratory, Chicago. Tl-
linois

(ATIL),

5. Atomic Casualty Commission, Wash-
ington, BC
6. Battelle Memorial Institute,

Headquartered in Columbus, Ohio

7. Brookhaven National Laboratory. Upton,
New York

8. Charles Stark Draper Laboratory. Incor-
porated, Cambridge, Massachusetts
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9. CNA Corporation (CNAQ), alexantria, Vir-
Einia

10. Environmental Institute of Michigan,
Ann Arvor, Michigan

11. Georgia Institute of Technolegy/Georgia
Tech Applied Research Corporation/Geor-
gia Tech Research Institute, Atlanta,
Georgia

12, Hanford Environmental Hsalth Founda-
tion, Richlang, Washington

13. IIT Research Institute, Chicago. Illinois

14, Institute of Gas Technology. Chicago, II-
linois

15, Institute for Defense Analvsis., Alexan-
dria, Virginia

16, LMI. McLean, Virginia

17. Mitre Corporation, Bedlord, Massachu-
setts

18. Mitretek Swystems, Inc.,
Virginia

18, National Radiclogical Astronomy Observ-
atory, Green Bank, West Virginia

20. National Renewable Energy Laboratory.
Golden, Colorado

21. Ozk Ridge Associated Universities, Oak
Ridge, Tennessce

Falls Church.

Pi. 230, App. C

22 Rand Corporabion., Santa Monjca, Cali-
lornia
23. Research Triangle Institute, Reseaich

Triangle Park, North Carclina

24, Riverside Research Institute, New York.
New York

25, Boutl Carolina Ressarch Authority
(SCRA), Charleston. South Carolina

26, Southern Research Institute.
niingram, Alabama

27, Southwest Research Institute, San Anto-
nio, Texas

28. SRT International, Menlo Park. California

29, Rvracuse Research Corpeoration. Syra-
cuse, New York

30. Universities Research Assgociation, Incor-
porated (National Acceleration Lab), Ar-
gonne, Illinois

31. Urban Institute, Washington DC

3%, Ken-profit insarance companies, such as
Blue Cress and Blue S8hijeld Organizations

33. Cther non-profit organizaticns as nego-
tiated with awarding agencies

PARTS 231299 [RESERVED]

Bir-
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Circular No. A-133
Pevised to show changes published in the Federal Regisgter June 27, 2003
Zudits of States, Local Governments, and Non-Profit Organizations

TO THE EZDS OF EYECUTIVE DEPARTMEINTS ANLD ESTABLISHMERT
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se Thie Circular ig issued pursuant to the fingle Audit Azt
98-502, and the Single Audit Act Amandments of 1996, P.L. 1i04-2
th erandards For obtairning censistency and uniformity among Fed
¢ for the audit of States, local governments, and non-profil

ations ewpending Federal awards.
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2. Authority. Cireulsr B-132 is jissuad under the authority of qqctionq

503, 11x1, and 7501 et seqg. of title 31, United States Code, and Executive
Orders £248 and 1.541.

3. Rescissieon and Supersession. This Circular rescinds Circular A-128,

of Staces, Local Governments, and Non-Profit Organizations

WALdits of State and Loca. Governments, ' issued April 12, 1885, and supersedes

the prior Circuler A-132, "Audits of Instituricns of Higher Education and
Other Non-Profic Znstitutions," issued April 22, 1996. sor effective dates
see paragraph 10.

Circular shali be applied by all Federal agencies. If any statuce
specifically prescribes policies or specific regquiremsnts t
standards provided herein, the provisions of the subsequeLL statu

4, bolicv. Except as provided herein, the standards set forth in this

govern.

Faderal agencies shal- apply the provisions of the sections of this
Circular -o non-Federal entities, whether they are rsciplents expending
Fedaral awarde received dirsctlyv from Federal awarding agencies, o are
suprecipients expsnding Federal awards rsceived from a pass-through enctity
recipient or another subrecipient;.

This Circula> does not apply o non-U.S. bas
Federal awards received either directly as a recipl
supreciplant.

th

efinitions of key terms used in this Circular are
the Attachment to this Circular.
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6. Reguired Action. The specific raguirements and responsibilities of
Federal agencies and non-Federal entities are set fort ‘n the Attachmsnt ©
thig Circular. Federal agencies

making awards to non-Federal entities, either directly or indirectliy, shall
adopt the language in the Circular in codified regulations as provided in
—gesticon 10 Trelow unleésg different provigionsare required by Federal
gtatute or are approved by the Office of Management and Budget (OMB].

7. OMR Responsibilities. OMB will review Federal agency lequlatlons and
implementation ©f this Circular, and will provide interpretations of policy
reguirements and assistance to ensure uniform, effective and efficlent
implementation.

(a

8. Information Contact. Further information concerning Circular A-133 may

be obtainad by contacting the Financial standards and Reporting Branch, Offi

ice

of Federa’ Tinancial Management, Office of Managsment and Budget, Washington,

DC 20503, telephone (202) 395-3993.
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forth in § .4c
2, shall he effectiy
o

: & 27
o this C 1 wlv
and shall apply

otiherwise

set forth n this Circuirar that rFederzl agencies shal
apply : 1l entities shall be adopted by Federal agencies in cod:
regulations & T D i Fisd
in the Federal Regis axr
beginning after June
trachmen. applics to
The reguirements =f Circular 2A-12
the 1990 vevrsion of 01 B
beginning on or before Juns 20,

than 0 days aiter publicaticn of this fiznal re=vi
r, 2o that they will apply to audits of fiscal ve
30, 2286, with the exception that § .305{b) o©f the
a

'
udits of fiscal vears beginning after June 30, 1%98.

e te B {e roular i reSCi , &t
Though cular 1is re nded nd
in effect for audits of fiscal vears

The revigions pub:ished in the fFederali FKegister June 27, 2003, ars
efflective for fiscal! vears ending afier December 31, 2003, and earlwv
implementation is not psrmitted witch the exception of the definition of

oversight agency for audit which is efilfective July 28, Z003.

Bugustine T. Smythe
Acting Director
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G Lurpose.
5 Definitions.

Subpart EB--4udits

L2000 Audit reguiremants.
L 20E Basis For detsrmining Federal awards esxpended.
210 Subrecipient and vendor determinations.
215 Relation to cother audit reguirements.
220 Frequency of audits.
__.22% Sanctions.
230 Budit costs.
.23 program-specific audits.
Subpart C--Auditees
L300 ruditee responsibilities.
T 305 Auditor selecction.
__.31¢ Financlal statements.
__.315 audit findings follow-up.
320 Report submission.
Subpart D--Federal Agencies and Pass-Through Entities
___.400 Respongibilities,
_.405 Management decision.
Subpart E--Buditors
__.5o0 Scope of audit.
__.508 audit reporting.
___.510 Audit findings.
___.515 2udit working papers.
__.320 Major program determination.
__.525 Criteris for Federal program risk.
_530 Criteria for a low-risk audites.
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hppendix & to Part _ - Data Collection Torm (Form SF-SAT).

nppendix B to Part - Circular A-133 Compliances Supplement
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Subpart A--General
§ .100 Purpose.

ncy and 4n1+o"T‘“;
expending ~ederal

onlity That expends Federai awards which

Audiior anr iud.vu», Lhat fs a publlc accountant or a Federal,
Srate or _ocwm dud;L rganlzation, which meets the general
standards sp generalls cocopted government auditing standards
IGAGAS) . The tor does clude internal auditors of non-profit
organizations

aAudit finding means deflciencies which the auditor is reguired by
§ .510(a) to report in the schedule of findings and guestioned costs.

CEFDA number means the number asscigned to a Federal program in the
Catalog of Federal Domsgt o Assistance (CFDAL .

Cluster of programs me=ans a grouping of closely related programs that
share common compllance requireme ts The Lypes of clusters of programs are
esearch and developumsnt (RK&D), cuadent [lnancial ald {(SFA}, and other
lugters. "Other clusters" are as defined by the Office of Management and

-
Budget (OMB] in the compliance supplement or as designated by a State for

[

Federal awards the 3tate vrovides o its subrecipilents that meet the |
definition of a cluster of programs. When designating an "other cluster," a
State shall 1aant1f} th= federal awards included in the cluster and advise the
athEClpl“nCS of conmpliance reguirsments applicaple to the cluster, consistent
with §_ .400(d) {1} and §  .400({d){2), respectively. A cluster Qf programs
dall be ceonsidered as one program for determining maiocr programs, as
described in § 4 ith the exception of R&D as described in
§ .200(e¢), whether o ecific audit may be elected.

Cognizant for =zudit means thne Federal agency designated to cavry
out the respons s desoribed in § .400(a) .

Comp_ia o the Circular A-133 Comoliance
Surplemenrt, o Circular A-133, or such documenis as
OMzZ or 1ts dA lace 1t. This document g8 availabie [rom
the Soverrmme rintendent of Documents, Wasiingtion, DC

20402-932L% .

(2) Produces recommendsd improvements; or

{3) Demonrstrates thet audit findings are either invalid cr do not
warrant auditee achlon

Federal agensv has the game meaning as the term agency in Secti 551 (1%
of title 5, United Stateg Code.

Federal award means Federal financial assistance and Federal cost-
reimbursenant contracts “hat non-Federal entities receive directlv from
Federal awarding sgencies or indirectly fSrom pass-through entities. It does

a8
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gonds or servioces Ir such 12 b2 coversd
bv the terms and . Cornracts To operale Federal
Government owned, obtel - fasilities (GOC0s) are exciuced from che
reguiremsente ol i

ederal awardinc agsncy means she Federal agsency that provides an award
directlv mo the recipi=snt.

! ] =ssistance means assistance that non-Federal ent
ister in thne form of grants, loans, leocan guarantesg, pro
g ed surplus property), ocoperative agresments, interest
suogidies, “neurance, iood commodities, direct appreopriationsg, and other
zssistance, but does not include amounts received as reimbursemsnt for
services rendered to individuals as described in §  .205(h) and §  .205{i).

HeaNh

receive or
{inciuding dona

Federal program MEans:

(1 211 Federzl awards to a non-Federal entity assigned a2 single
riumber in the CFDA.

{23 When no COFDA number is assigned, all Federal awards from Lhe same
agency made for the same purpose should be combined and considered ons
program.

(3) Notwithstanding paragraphs {1) and (2) of this definition, a

cluster of programs. The types of clusters of programs are:

(i) Research and development {R&D);
(ii) gtudent financaial zid (8FA); and
{1ii) “"Ocher clusters," as describad in the definition of cluster

of programs in this section.

GAGAS mezans Jensr
the Comptroller Gsneral
Zinancial audits.

rnment auditing standaras issuesd by
teg, which ave applicable to

Generallv sccepted ascounting principles hag the meaning specified in
generally accepted auditing standards i1ssued by the American Institute of
Certified Public Zcocountants (AICDA}.

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, incluaing any Alaskan Native village or regional or
village corporation (as defined in, or established under, the Alaskan Kative
Claime Settlement Act) that is recognized by the United States as eligible for
the special programs and ssrvices provided by the United States to Indians
because of their status as Indians.

Internal control means a process, e;fected by an entity’'s management and
other perscnnel, aesigned to provide ~epasonable assurance regarding the
achievement of objectives in the Zcollowing catagories:

(1) Effectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Compliance with applicakle laws and regulations.

ral

Tnternal control pertaining to the compliance reguirgments o =T E
ted by

Fe
programs (Internal control over Federal programs) means a process--elffe

d
c
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entity's
rance ragarding

rded and accounted Sor to:

Imoproperly

Permit the preparation of reliable Iinancial statements and

(11} Mzincain accountabllizy over assstsg; and

{i1i} Demonstrates compliance with laws, regulations, and cother
compliance reguirsments;

(2 Transactions arc cxeocuted in compliance with:

(1) Laws, reguiations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Fedeval program;
and

{ii) Anv other laws anrd regulations that are identified in the

compliance supplasment; and

137 s, Dropert = “her a & safe > ol
(37 Funds, property, and othe ssets are safeguarded against lcss
from unaunthorized use or disposition.

ceived or adminigiered by

gl
< T
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Local coverament means any unit of local government within a Staze,
including a county, borough, municipality, citv, town, township, parish, loca
purlic autherity, specizl district, scheool district, intrastate districso,
zouncil of gove 1 and any other instrument Er“y of locsl government.

(]

Mador program neans a Federal program determined bv the auditor o be z
major program in accordance with 8 .520 or a program ldentified as a major
rogram by a Federal agency or pass-through sntity in accordance with

5§ .215{(c) .

= cn means the evaiuation by the Federal awarding agsnoy
nh oantity of the audit findings and corrective action plan and
I ‘trar decision as to what corrective action is necessary.

government, or non-profiz

o ULl"l zation.

Non-profit orgarization means:

{1} any corpcoration, trust, association, cooperative, or other
organization that:

operated pr;mar ‘ly for scientific, =sducational, service,
r purposas in the public interes:;

(11} Iz not organized primarily for profit; and

(1ii} Us=s ites net proceeds to maintain, improve, or expand its

operations,; and
(2] The term pon-profit corganization includes neon-profit institutions

of higher education and hospitals.
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i Serform an eudit o ihe financial g1 for the
Federal program in accordance with GAGLS;

o) Ontein an urderscanding I oand
forw. tests of internal control over the Fede ent with the

wirements of & 500 (c) for a maicr pI

(121
ted witn laws,
= that could
‘ent with Lhe re

[
o)




avail Sindl

zocordance Wit
ne form of Stk

of

fferentl
all state tha!

tude the Zollowing:

e

0]

4 o)
TG U

i

ausit guide 1s not available, the
zha’ll consist

summary schedule of pricr audit

as described in paragraph (b) (2) of
's) described in paragraphk (b) (4) of
tion form prepared in accordance with

14

ATTACHMENT ... ..
 PAGE A% OF L33 PAGES




[Eo8: Dimer geczigns ol tThic part mawv spplyv. Program-=
2 Cect to § 0100 zthrough §_ .215(b), §_ .220 through 8 .230,
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& . 300 Auditee responsibilities.
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owneg . and women's business enterprises, in procuring audilc services as
state the A-102 Common Rule, DOMB Clrcular A-120, or the FAR (48 CFR part
42), as applicable. In recuesting proposals for audit services, the
cbhijectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness o the request for proposal, relevant experience, avallabilicy
o staif wizh professional qualifications and technical apilities, the results
of external gquality control reviews, and price.

(b} Restyr
auditor wic pr
Nt also be ze
indirect 2csts
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Schedule of expenditures of Federal swards. The auditee shall
re g schedule of expsenditures of Federal awards Zor the period

v the auditee's filnancia. atatements. While not reguired, the
may choose to provi 1Dforma ion reguested by Federal awarding

- =] -~ T =y
snid pass-through

izn to make the schedule easisr Lo use. o

am has multiple award years, the auditee may list
the amecunt of Federal awar expended for each award year separately. At a

minimum, the scheadule shail:

(1} List individua
Fede al programs inciaded in a <

2 al programs by rFederal agency. For

uster of programs, list individual Federal
For R&D, total Federal awards expended

ivigual award or by Federal agency and major

-3l 3 For example, the National Institutes

ision in the Department of Health and Human
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the pass-through =
entizy shall be 1nc

rovide total Federal awards
= r

2 =Y cacl inaglvidu
al program and e CrDAE nunmber or other identifving number whiern ths "D

C o

by

ilacle.

al

era
Tormation 1a noT av

(4} cluas notes that describe the significant accour
policies used in preparing the schedule.

(5 To the exient practical, pass-through sntities should
n the schedule the total amcunt provided to subrecipients from each
-

identify 1
Federal program.

(6} Tnclude, in either the schedule or a note to the schedule,
the value of the Federsl awards expended in the form ol non-cash assigtance,

the amount of insurance in =ffsct during the year, and loans or loan
guarantees outstanding at year end. While not required, it is preferablie to
present this information in the schedule.

§ .315 aAudit findings follow-up.

{a) Genaral. The auditee is responsible for fcllow-up and corrective
action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit Zindings. The auditee shall
glso prepare a corrective action plan for current year audit findings. The

summary schedule of prior audit findings and the corrective action plan shall
in~lude the reference numbers the auditor assigns to audit findings under

§  .310(e). Since the summary schecule may include audit findings from
moltiple vears, it shall include the fiscal year in which the finding

initially cccurrea.

(D) summarv schedule of pricr audit findings. The summary scheduie of
prior audit findings shall report the status of all audit findings included in
the priocr audit's scheduls of findings and qusstioned costs relative to

federal awards. The summary schadule shall also include audit findinygs
reported in the prior audit's summary schedules of prior sudit fincings sxcept
audit findings listed as corrected irn accordance with paragraph (b} (1) of this

secticn, or no icnger valid or not warranting further action in acccrdance
with paragraph (b} (4) of this section.

(1) When audit findings were Ffully corrected, the summaxy
schedule need only list the audit findings and stabte that corrective action
was taken.

(2} When audit findings were not corrected or were only

partiatly corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

=y When corrective action taken is significantly different from
corrective action previcusly reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decigion, the summary
scihedule shall provide an explanation.

(4] When the auditee believes the audit findings are no longsr
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding a&s not warranting further action is that all of the following have

ocourred:

(i) Twe vears have pagsed since the audit report in which

17




1s not

{1ii) 2 management declsion was not issus

completion of the audit, the
action plan To address each auvdit finding
—or's reports. The corrective action rplan

auditee zhea
included in

r
£ &

ion plarned, and the anticipated completion date.
e

all pros 2ig; ccniact personis) responsible for corrective
action, the corrective ac:o
1f the audite=e doss not ag the audit findings or believes corrective
action 1s not reguirsd, tr corrective action plan shall include an
explanatlicn and specific
& .320 Report submission.
(a) General . The audit shail be completed and the data collectic

form described in paragraph (b) of this section and reporting package
described in paragraph (¢) of this section shall be qubmj““ed within the

eavlier of 30 days after receint of the auditor’s reportis), or nine months
after the end ol rhe audit period, unless a longer period is agreed to n
advance by the cognizant or oversight agency Ifor audit. (However, for fiscal

vears beginning on or before Juns 30, 1938, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
cariier of 30 days after receipt of Lhe auditor's reporti{s), or 13 months
after the end of the audiz period.) Unless restricted by law or regulacion,
the auvditee shall wmake coples avalliable for public inspection.

() Data Collegrion. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides Informstion about the

auditee, its Federal programs, and the

resulis oFf the audit. The form shall b2 approved by OMB, avalliable from Lhe
ederal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senicor level representative of the
auditee {e.g., Staze controller, director of finance, chief executive officer,
or chi=f financisl offiger) 221 mign a statement to be included zs part of

T r o auditee complied with the reguirsments cof this
e z 3 parzd in accordance with thieg part (and the instructions

i, and the informatilon included in the form, in its
AnG conniete.

iz form shall include the folliowing daca
=laments
(i) The type cf report the audizor issued on the financial
the augites (i.2., ungualified opinion, gualified opini
opinion, or disclaimer of opinion) .

(i1} Where applicable, & statement that reportabls conditicons in internal
contrel were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses,

(ii1) A statement as to whether the audit disclosed any noncompliance which
is material o the Zinancial statements of the auditee.

liv) Where applicable, a statement that reportable conditions in internal
control over major programs were disclosed by the audit and whether
any such condltions were material weaknesses.

(v) The type of report the auditor issued on compliance for major

iB
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= u i
opiniocn, or disclaimsr ©

{vi) agencies which will 3 of

to § .320(4) (2) of

(wvii} Z ves or no statement as to whether the auditee qualified as a low-
risk auditee under §  .530 of OMB Circular A-i22.

{viid) The dellar threshold used to distinguish bectween Type A and Tvpe B
programs as defined in § .520(b} of OME Circulaxr A-12Z2.

(i) The Cetzlog of Federzl Domestic Acsistance (CFDA} number for each
Federzl program, as applicable.

(%) The name of each mederal program and identificacion of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.

(x1) The amount of expenditures in the schedule of expenditures of Federa
awards associated with each Federal program.

(xii} For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any guestioned costs:

(&) Activities ailowed or unallowed.

{B) nllowakle costs/cost principles.

(C) Cash management.

(D) Davis-Bacon Act.

(E) Erigibility.

(F) Equipment and real property manadgemsnt.
(G) Matching, level of effort, earmarking.
(H) Pericd of availability of Federal funds.
(1) Procurement and suspension and debarment.
{(J] Frogram income.

(¥} R=al property acquisition and relcocation assistance.
(L} Ezporting.

(M) Subrecipient monitoring.

(W) Special tests and provisions.

(xi1i} auditee Name, Employer Identification Number{s}, Name and Title of
Certifving Gfficial, Telephome Number, Signature, and Date.

{x:iv) Auditor Name, Name and Title of Contact Person, Auditor Address,
nuditor Telephone Number, Signature, and Date.

{(xv) - — —Whether theaudites haseither—a—cognizant or-oversight - ageney—-ioxr —
audit .

(xvi) The name of the cognizant or oversight agency for audit determined in

accordance with § .400(a) and § .400(b}, respectively.

t3} Using the information included in the reporting package

described in paragragh (c) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
tnzluded as part of the data collection form that indicates, at a minimum, the

source of

the informaticn included in the form, the auditor’s responsibility
p

for the information, that the form is not a substitute for the reporting
package described in paragraph (e) ol this section, and that the content of




trne form 2z limited to the data 2I
Rl Eznorting packave. The repd chall include the:

] Filrancial stat=sments and schedule of expendltures ol
Federal awards discussed in § .310(a) and §  .310(b), respectively;

(23 Surmrary schedule of prior audit findings discussed ino
g .315(b);

(3} Auditor's raportis) discussed in § .505; and

iy Corrective action plan discussed in § _ .315(e) .

=Y Submission to clearinghouse. ALl auditees ghall submit to t
Fedcral clearinghouse desigrnatsd by OMB the data collection form described in
paragraph (b} of this section and one copy of the reporting package described
in paragraph (¢} of this section fcr:

(i3 The Federal clesaringhcuse to retain as an archival copy;
and
(z) Each Federal awarding agency when the schedule of findings
and guest ioned costs disclosed audit findings relating to Federal awards that
the Faderal awarding agency provided directly or the summary schedule of prior
£
L

indings reported the status of any audit findings relating to Federal
awaras that the Federal awarding agency ukov1dma directly.

(e Additional submission by subrecipisents. (1} In additicn to the
requirements discussed in paragraph (d) oI thisg section, auditees that are
also subrescipients shail submit to each pass-through entity one <opy of the
lepor—lng package described in pa“agranh (c} of thisg section for each pass-

h*fugl Lity when the schedule of Llndlnga and gues:tioned cosis disclosed
audit findings relating to Federal awards Lhat the pass-through entity
provided nr the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity
provided.

\'IZ

{20 Instead of submitting the reporting package So 2 pass-
througn entity, when a subrecipient iz not raguired to submit a reporting
packags to a pasz-through entity pursuant tc paragraph (e) (1) of this sectiom,
the subrezgipient shall proviae written nctificavion to the pass-through entity
that: an audit of the subreciplent was conducted in acccocrdance with tThis par:
(inciuding the period covered by the audit and the name, amount, and CFDA
nurbear of the Federal awardis) provided by the pass-through entity); the
schedule »f findings and guestlioned costg discleosed no eudit findings relating
to the Federal awardi{s) Lhat the pass-through entity provided; and, the
gsurmary schedule of prior auvdit findings did not report on the status of any

auadit r;nclngs relating to the Federal awardis) that the pass-through entity

rovided. A subrecipient mev submit a copy of the repeorting package described
in paragraph {¢) of this section o 2 pass-thrcugh entity to comply with chis
notification regquirement.

(£} Reguests for report copies. In response to raguestis by a Federal
agency or pass-through entity, auaitees shall submit the appropriate copies of
the reporting package described in paragraph (e} of this section and, if
requested, a copy of any mansgemant letters issued by the auditor.

() Report retenticn reguirements. Auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and cne
copy of the reporting package described in paragraph (¢) of this section on
file for three years f£rom the date of submission to the Federal clearinghouse

20
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nciti=ss shal

from date

Clearipohouss responsipilities. Ths Federa: 7€a*i“ahouse

4 by OME shall discrilbate the rsporting packages received ;n

e with paragraph (d) {2} of zhis sezction and 5___.235(0)( to

= Federal awarding agsncies, maintasin a data base of JMD =ted
provide appropriate informacion to Faderal agencies, and fellow up
with known auditess whicl have not submiited the required data collecticon
Zormeg and reporting packages.

oW,
=g a

Q0 0 om

jAl]

(1} Clearinghouss address. The acdress of the Federal clearinghouse
currently designated by OMB i1s Federzl Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Styreet, Jeffergonville, IN £7132.

fj Blectronic filing. Nothing in this part shall preclude electronic
supmizgiong to the Federal wghouse in such manner a&s may bz approved by
OME,  With OMB approval, tThe Federal clearinghouse may pilot test methods of
electyonic submissions.

Subpart D--Federal Agencies and Pass-Through Entities
§  .400 Respeonsibilities.

{a} Cognizant agencv for sudi: responegibilities. Recipients expending
more than $2% millicn (850 million for fiscal yvears ending after December 31,
2003) a vear in Faderal awards shsll have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Feaderzl awarding agency
char provides the predominant amcunt of direct funding to a reciplent unless
OME makes a specific cognizant agency for audit assignment.

Foliowing is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cogni arce, the determination of the predominant
amount of direct “unding shall be bassd upon direct Federal awards expended in
the veriplenc's fiscal years ending in 19%5, 2000, 2005, and every fifth year

thereafrer. For sxample, audit cognizance for periods ending in 1357 through
2000 will be dezerminad based on rederal awards expendsd in 1895. {However,

fo- Starez and local governments that expend wmore than $25 million a vesr in

Feaeral awaryds and have prexlon;w assigned cognizant agsncles Zor audic, the
reguiremenzs of this paracraph are not eZfective until fiscal years beginning
after June 30, 2000.}

Following is effective for fiscal years ending after December 31, 2Z00Z2:

The determination of the predominant amount of direct funding shall be pased
upon direct Federzl awards expended in the reciplent's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter, For example, audit
cognizance for pericds ending in 2005 through 20i¢ will be determined based on
Fejeral awards expended in 2004. (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 20000 .

Not WthSLanleg the manner in which audit ccgnizence is determlnﬁd a Federal
awarding agency with cognizance for an auditee may reassign cognizance to
ancther Federal awarding agency wiich p"ov1des substantial direct funding and

agrees to be the cognizant agency for audit. Within 30 days after any
resssignment, both the old and the new cognizant agency Zor audit shall notify
the auditee, and, if knowrn, the auditor of the reassignment. The cognizent

agency for audit shall:

(1) Provide technical audit advice and lizison to auditees and
auditors
(2) Consider auditee reguests for extensions to the report
21
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1 § L320(a} The cognizant agency for aadi:z
SRE:
comdust gual ity tontrol reviews of salectad
, and provide the resuits, when
rganizations.
other afifect agencies and
officials of v reporting by the
ritijes or Lllegal ag regulred by GAGAS

iivor and, where appropriate, thne audites of

zudits when the deficiencies reguire corrsctive

acmion bv the audltor. aczv 1 work
i et

= ized of deficisncies, the audites shall
with the suditor to take correctlive acticn. If corrective action is no:
taken, the cognizent agency for audit shzll nctify the auditor, the auditee,
and applicable Feasval awarding agencies and pags-through entities of the
facts and make rvecommendations for follow-up astion. Major inadequacies or
repetitive substandard performance py auditors shall be referred to
aDDropria:e State licensing agsncies and professicnal bodies for disciplinary
al anl.

(&) Coordinace, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant -c this part, so that the additional audits or reviews build upon

o yedc o mErtormes ale R 1 o= e o) .-
zudite performed In accoréawncs with this past.

{(7) Cocrdi—ate a menagement decision for audit findings that
affect the rederal programs of more than one agency.

(8) Coordinate the zudit work and reperting responsibilities
amcng auditors tco ach1ﬂv¢ the most cost-=ffective audit.

{9) For biennial audits permitted under § __ .220, consider
zuditee rTeguests to guaiifv as a lew-risk auditee under §__ .53G{a}.

(b} Oversiqht agencv fov audit respeonsibilities. An auditee which
doss not have a designated cogrnizant agency for audit will be under the
general oversight of the rFederal zgency determined in accordance with
§ .105. The coverslight agency for audit:

(1 Shall provide technical advice to auditees and auditors zs

requasted.

or some of the responsibilities normally
audit.

() Federal awarding soency ragponsibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:
(1) identify Fedeval awards made by informing each recipient
title and nunber, award name and number, award year, and if the
award is “or R&D. When some of thig information i1s not available, the Federal

agency shall provide information nscessary to clearly describe the Federal
awax

reguirements impcsed on them by
the provisions of contracts or grant

\Z i rocipiant
Federal laws, =
agraements

(3) Ensure that sudits are completed and reports are received

22
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in = cimely manner and 1ir accordance witl the redulrements of this parc.

s'

{5 Issue & managsmnent decision oo audit fZindings within s:ix
£ audit report and ensure that the reciplent “akes
oitive action.

monthes after

appropriate

{6} Assigr z person regponsible for providing annual updatss
of the compiiance supplement to OMEB.

{d) Pass-throuab entitwv respongibilicies. & pass-tchrougk entity shall

perform tLhe following for the Fedsral awards it makes:

(1) Identify Federal awards made Dy informing each
subrecipient of CFDA title and number, award name and number, award year, if
the award is R&D, and name of Federal agsncy. When some of this information

is not available, the pass-through entity shall provide the besst information
avallable to describe the Federal award.

(2} ndvise subrecipients of regulremenie imposed on them by
P ¥

Federal laws, regulations, and the provisions of contracts or grant agrsemencs

as well as any supplemental reguirements imposed by the pass-through entity.

(3} Monitor the actlvities of subreciplents as necessary Lo
Y

ensure that Federal awards are used for authorized purposes in compliance with

laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved.

{4) Ensure that subrecipients expending $300,000 (8500,000 for
figcal vears ending after December 31, 2003) or more in Federal awards during

the subrecipient's fiscal year have met the audit reguirements of this part
for that fiscal vear.

(s Issue & managenment decision or audit findings within six
months after racelpt of the subrecipient's audit report and ensure that the
suprecipient takes appropriate and timely corrective actiom.

(6]} Consider whether subrecipient audits necessitate
ijustment of the pass-through entity's own records.

(7} Eequire each subrecipient to permit the pass-through
d P

entity and auditors to have access to the records and Iirancial statements as

necessary for the pass-through entity to comply with this part

§ .405 Management decision.

{a} Gensral. The management decision shall clearly state whether or

-Trort—the-audit findding—as—=ustained, &
expected auditee action to repay disallowed costs, make
or take other action. If the auditee has not complesied corrective action, a
timetable for foliow-up should ke given. Prior To issulng the management
decision, the Federal agency or pass-through entity may reguest

addirional information or documentation from the auditee, including a reguest

for auditor assurance related to the documentation, as a way of mitigating
disallowed costs.
available to the auditee.

(o) Federal]l agency. As provided in § .400{a) (7)), the cognizant
agency for audit shall be responsibkble for coordinaling a management decision
£or audit findings that affect the programs of mcre than one Federal agency.

the reasonsfox the decgisicr,. and. the
inancial adjustments,

The management decision should describe any appeal procass

.
L
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I awaraing agency 1s
ings that relate Lo e
et s May be mads on

agencies ooroeirned.

el ;Jlﬁﬂf.[-} -

oY ngvaEeman

E 1LY s provided in 8 .400(d) (3), the pass-
pow91bAo for making the manaqgmﬂmt decision Ifor
“o Faderal awards ~t makss to subrecipients

- ts. The entity responsible for making the
nanagement decisi:n sh' Z d ac within six months of receipt of che audit
report. Corrective achion ﬂould be initiated within six months after receipt
0% the auglt report and proceed as rapidly as possible.

ghall include tche
finding in accordanc

fe) peference numbers. Management doclisions
reference numbevrs the auditor a551gned to each audit
with § .5104{c) .

Subpart E--auditors
§  .300 Scope of audit.

(al General. The audlt shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departmenze, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
sach such audit shal: encompass the financlal statements and schedule oI
expenditures of Fedaral awards for each such dapartment, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and scheduls ¢f expenditures of Federal awards shall
pe for the same fiscal vear.

{b) s The auditor shall determine whether the
financial itee are presented fairly in all material
respects . erally asccepted accounting principles The
audiztor s ather the schedule of expsnditures of Feageral
awards 1is 11 material respeccs in relation to the
auditee’s taken as 3 whole

ol 1} In iltion to the raguirements of GAGAS,
the auditc dures to uD ain an understanding of internal
control o afZi to pl;p the zudit to supporz a low
agsessad for major programs.

mxcept as provided in paragraph {¢) (3) of this section,

(i) Plan the testing of Znternal control over major

programe S0 support a low asseased level of control risk for the assertvions
slevant To the compliance requirsments for each major program; and

i3) Parform tegting of internal control as planned in
paragraph (e) (2) (i) of this section.

(23 When internal control over some or all of the compliance
reguirements for a major program are likely to be ineffective in pr@ventinq or
detecting noncompliance, the planning and pﬂrfcrw1ng of testing described in
paragraph (e) (2} of thig section are not required for these ﬂompﬁlanﬁe
reguirements. However, the auditer shall report a reportable condition
(1ncluding whether any such condition is a material weakneus) in acceordance
with §  .510, assess the related control risk at ths maximum, and consider
whether aaditional compliance tests are reguired because of ineffective
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LGRS, Zhe

o}
=
P
I3
[

to ul gquirsmsnts ol
“ees has complied with Iaws
cte or grant agresments that may have
8 major programs

iance reguirements applicable o most

(2} The principal compl
programg and the compliance regul
ce

eral
wgrams are included in the complian

hy

ederal

(3 For the compliance regulremenzs relatad to
compriance

programs contained in the compliance supplement, an audit of these
rejuirements will meet the reguirements of this part. Where there have been
changes to the compliance reguirements and the changss are not reflected in
the compliance supplement, the auditor shall decermine the currsnt compliance
reguirements and modify the audit procedures accordingly. TFor those rederal
wrograms not covered in the compliance supplement, the auditer should use the
types of compliance reguirements contalnad in the compliance supplement as
guidance for identifying cthe types of compliance reguiresments to test, and
deermine the regquirements governing the Federal program by reviewing the
provisions of conuracts and grant agreements and the laws and regulations
referrad —o in such contracts and grant agreemencs.

nelude tests of trangactions

149 The compliance testing shall i
o provide the auditor suflicient

1
ano such other auditing procedures necess
evidence To support an opinion on compl

™

{e] nudit follow-up. The auditor shall fcllow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the audites 1in accordance with
__.315(b), and report, as a current ysar audit finding, when the auditor
conéludes that the summary schedule of prior audit findings materially
misrepressnts the status of any prior audit finding. The auditor shall
perform avdit follow-up procedures regardless of whether a prior asudit finoing
relates to a majoy program in the current year.

reldioiges Lo @

w

V (3}, c—he auditor
ction form.

Iat}

) Nata Co.-ection Form. As reguired in § .320(b
shall cowgilete and sign specified sections of the dsta coile

§ .505 Audit reporting.

The suditcr's report{s) may be in the form of sither combined or
separate reporis and may be organized differently from the wmanner presented in
rhig section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion {or disclaimer of opinion) as to whether the financial
stacements are presented fairly in all material respects in conformity with
gener=atly accepted—account ing—principles—and an epinion—itor disclaimer of - R
opinjcn) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation teo the financial
statements taken as a whole.

{b) A repcrt on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
in-ernal control and the results of Lhe tests, and, where applicable, reler to
the separate schedule of findings and questioned costs described in paragraph
{(d) of thisg section.

o} A repcrt on comoliance with laws, reguiations, and Lhe provisions
o

{
of contracts or grant agrsements, noncompliance with which could have a

25 —
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material =t anc t= repors shall slso include
ann opinion of toowhe - the auditse compliea with
laws, regusatic e pr Contrais or grant agresments which
could have a2 di ater zach major program, and, whers
aprlicablzs, ¢ Seva ol findinwus and guestiloned costs
described in ) oI

(al & sgonedule of
the toliowing threes components:

1) B osummary of the auditor’'s rasulis which shall include:

(3 The :ype >f report the auditor issuad on the
Zinancial i a ! vinion, cualified

s
cpinion, adwv

{11} Where i2, a statement that reportable
conditions in internal control were disclosed by the audit of the financial
statements and whather any such conditions were material weaknesses;

{111) 2 statement as to whether the audit disclosed any

=

noncompliance which s material to the financial statsments of the auditee;

{iv) Where applicsasbis, a statsment that reportable
conditions in internal control over major programs were disclosed by the auditc

and whezher any such condicions weres material weaknesses;

v The type of report the auditcr ilssued on compliance
e unqua¢¢r1ﬂd eh! ed opinion, adverse
opinion;;

for major programs {1
opiniorn, or disclaimer o

) A statement as to whether the audit disclesed any
audit findings which the auditcor is reguired to report under § .510{a};

{vii) An identiflcation of majcr programs;

{viii)The dollar threshold used to distinguish between
oz B oprograms, ags describad in § .520(b); and
fis 2 statcment &8 T

a low-risk auditee under §  .530.

3

3 whether che

financial statementg which are

¢
regulred to b JAUh".

al awards which

Q
[i9]
T
Ul
’ﬂ

{
ahall include

i) Audic findings {=2.g. contrel findings,
compliance findincs, guestioned costs, or frau d) whi ch relate to the same
issue should be presanted ag a single avdit findi Whare practical, audit
findings should be organized py Federal agency or pas:—unrough entity.

{ii) audit findinos which relate to both the financial

ztemaents and Federal awards, as reported under paragraphs (d) (2) and (4) (3}
:bls section, respebtlvely, should be reported in both sections of the
hadule. However, the reporting in one section of the schedule may be in

Lmma Ty form with a reference fto a detailed reporting in the other section of
e schedule.

tmin o
$r (thrr

W

.51¢0 Audit findings.
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tal Augit Zincdinpgs repgorted.  The audlizor shall report the J0°7
ag audit findings 1n a scheaule of findings and cuestionsd cosis:
il Eeportable conditions in ix o
programs. The auditor's determination of whether a Ciency in

comtrol 1s a rewortable condition for the purposs oI reporting an
f:ading is in relation to a type of compliance raguirement for a major Crogran
or an audit objective identified in the compliance supplemsnt. Ths asuditor
shell identify reportable conditiocns which are individually or cumualatively

marterial weaKrnsgsss.

() Material noncompliance with the provisions of laws,

< [V ou il

gulatione, contracts, or grant agreements related te a major program. Tne
ditor's determination of whether a noncompliance with the provisions of

ws, regulations, contracts, or grant agreements 18 material for the purpose
of reporting an audit finding is in relation to & type ol compliance
regquiremens for a major program or an audit cbhiective identified in the
compliances supplement .

{3) Known guestioned costs which are greater than £10,00C for
a type of compliance requirement for a major program. nown quvqtlonea CosSLs
are those specifically ildentified by the auditor. In evaluating the effect of
questioned coste on zhe opinion on compliance, the auditor considers the best
astimate of —otal costs guestioned (likely guestioned costs), not just the
questioned costs specifically identified (known gusstionsd costs}. The

auditor shall also report known gquesticoned costs when likely guestioned costs

ars greater than 310,000 for a type of compliance reguirement Zor z major

orogram. In reporting guestioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and consequencss of
che guestioned costs.

(47} Known guestioned costs which are greaZer than 330,000 for
a Tederal program which is not audited as z major program. ExXcept for audit
follow-up, the auditor is not reguired under this part to perform audit
procedures for such a Federal program; therefore, the auaitor will normally

no: find guestioned costs for a program which is not audited as s maijor

-

program.  However, if the auditsr doss becowe aware of gussticned costs for a
Federal progryam which is not audited as a major program e.g., & part of

audit follow-up or other audit prcﬂedur £) and the known guestioned costis are
greater than $10,000, then the suditor shall report this as an andit finding.

(5} The circumstances concerning why the auditor's report on
compliance for mejor programs is other than an uncualified opirion, unless
such circumstances are otherwlse reported as audit findings in the schedule of
findings and guestioned costs for Federal awards,

(6} Known fraud aifecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
guestioned costs Zor Federal awards. This paragraph does not require the

“zutitor to make=n additional reporting- when-thegaddltor confirms.-that the— .

fraud was reported outside of the auditor's reports under the direct reporting
reguirements of GAGAS.

(7} Instances where the results of audit follow-up procedures
disclos=d that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315{b) materlally misreprssents the status of

any prior audit finding.

(b} Budit finding detail. Audit findings shall be presented in
suficient detail for the auditee to prepare a corrective action plan and take
corrsctive action and for Federal agencies and pass-through entities to arrive
at @ manadgement decision. The following specific information shall be

]
-]
1




ecliic Tederal award identifica
award number and ysary, nans

inc p
Yea i LT pass-through ant When
int DA title and rnumber oy Federal award number, iz not
ava 11 provide the best information available ©
des

ic reguirement upon which the audit
finding i=s gulatory, or other citation.

conditzon found, including facsts that support tfhe
in the audii finding.

(4) Tdgentification of guestioned costs and how they were
computed.

=y Information to provide proper perspective for judging the
prevalence and conssguences of the audit findings, such as whether the audit
findings represent an igoclated instance or a systemic problem. Where

appropriate, instances identifisd shall pe related to the universe and the
number o cases examined and pe guantified in terms of dellar value.

(5) The possibie assarted effect to provide sufficient
informaticen to the audites and Federal agency, oY pass-through entity in the
case of a subrecipisnt, o permit tLhem Lo determine the cause and =ffect to
facilitate prompt and pyoper corrective action

(7) Recommendaticns to prevent future occurrences of the
detficiency ldentified in i

when there

g ir the schedule of findings
number to allow for =asy

§ .515 Audit working papers.

[

fa) Ee
DApers and re
the auditor's
writing by the
vass-through =nt
that the Fazdera
contesting an a
tha audit findi
reports.

)

IS ]
]

Ll

of working papers. The auditor shall retain workin
: mur of three years after the date ol ilssu
audites, unlesgs the auditor is nozified
s for audit, oversight agercy for audit, or
i ralention period. When the auditor i
pags-through entity, or audites is
auditor shall contact the parties contesting
aar orior to destruction of the working papers and

Oqer

k2
w

I
by (D

&
it e

Qg
ottt QO wet
i
b
bl - O

Ju
Lot
s

C
3L ocF
H

S0 o
oo

it

ng_papers. Audit working papers chall bes made

he cognizant or oversight agency for zudit or its
designee, a ency providing direct or indirect funding, or GAO at the
completion o t, a8 part of a guality review, to resolve audit
findings, or to cut oversight responsibilities consistent with the
purposes of Aoocess to working papers includes the right of Federal

agencies to obtain copiza of working papers, as ig reasorable and necessary.
= P i P r -

(b) Acces
avallable up =

ot e
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§ .520 Major program determination.

The auditor shail use a risk-based approach Tco dete
winich arez major programs. This risk-based approach shall
includs of: cCurren:t and prior audit ewperiences, oversight by
Tederal agencies and pass-through -m-ities, and the inherent risk of the
wederal program. The process in paragraphs (b) through (i) of this section
shzll be followed.

(b} Step 1 (1) The audizor shall identifv the larosr Fadsral
programs, which shall be labeled Type B programs. Type I programs are acfinea
as Fedsral programs with Federal awards expended during the audit psarica
exceeding the larosr of:

! £30C, 000 or zhree psrcent (.03} of cotal Federal

awards expended in t
expended sgual or ex

)

he case of an audites for which total Federal awards

cesd £200,000 but are less than or egual to $100 milliion.
(11) $3 millicn or thres-zenths of one percent (.002) of

total Federal awards sxpended in the case of an auditee Zor which total

Federal awards expended exceed $100 million but are less than or equal o 510

»itlion.

(1ii) $3¢ million or 15 hundredths of ons parcent (.0015)
of total Federal awards expended in the casge of an audites for whnich tozal
Federal awards expended excesad $10 billlon.

(2) Federal programs not labeled Type A under paragraph (b) (1)
ocf this s=ction shall be _abeled Type B programs.

(3] The inclusion of large loan and loan guarantses (loans)
should not result in the exclusion of other programs as Type h programs, Wh
a Federal program providing loans significantly affects “he number or size o
Type A programs, the auditor shall congider this Federal program as a Tvpe A
program and exclude its values in determining other Type B programs.

en
f

(41 For biennia’l audits permitted under § .220, ths
“vpe A and Type T programs shal_ De bassd upon tThe Teder
ing the two-year period.

decermination of
awards sxpendged dur

ep 2. (1) The auditor shall identify Type A programs which are
low-risk. F Type A program to be considered low-risk, it shall have been
sudited as a major program in at ieast one of the two mest recent audltc
periods (in the most recent audit period in the case of & biennial audic},
and, in the most recent audit peried, it shall have had no audit findings
under §_ .510(a). However, the auditor may use judgment and censider that
audit findings from guestioned costs under §_ .510(a)(3) and § .51c(a) (4).
fraud under § .510(a){6), and sudit follow-up for the summary schedule of
prior azudit findings under § .510(a) (7) do not preclude the Type A program
- - frow being low-risk. - The suditor-shali consider:  the- eriterdia—in.-§ . .525{e} —-
§  .525(d){1), §__ .325(d)(2), and §  .525(d)(3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professionzl judgment in
determining whether a Type A program is low-risk.

{(2) Notwithstanding paragraph (e) (1) of this secticon, OME wmay
approve a Federal awarding agency's reguest that a Type A program abt certain
recipients may no:t be considered low-risk. For example, it may pe necessary

for a large Type A program to be audited as major esach year at particular
recipients to ailow the Federal sgency to comply with the Government
Management Reform Act of 1994 (31 U.5.C. 31515) . The Federal agency shail
notifv the recipisnt and, if known, the auditor at least 180 days pricr to the
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o bz audizcd of OWEB's approval .

il fv Tvpe 2 programs which are

the critceria im §__  .525. Howsver,
shoula the selact Option 2 under Step 4 (paragraph {e) (2) (i} (B) of
this s=ctiond, th& auditor is not reguirsd Lo identify more high-risk Type B
vroorams than the number of low-risk Type A programs. Except for known
revortabls condivions in Internsl control or compliance problems as discussed
in § .525(b) (1), § .E25(b) {2), and §__  .525(e) (1), a single criteris in
5 TE35 would seldom cadse 2 Tyvps B progran o be ceonsidered nigh-risk,

1) $100,000 or three-tenths of one percent 1.0C02) of
total Federal awards ewpended when the audizee has less than or egual to §130
millicon In Total Federal awayds axpended.

(i1 £300,000 or zhree-hundredths of one percent {(.0003)
of total Federal zwards expended when the audites has move than 3100 miilion
in total Federal awards expended.

(e} Step 4. At & minimuam, the auditor shall audit all of the
foilowing as majcr programs:
iy All Tvepe A programs, except the auditor may sxclude any
Tvpe A programg igentified as low-risk under Step 2 {paragraph (¢} (1) of thi
section)

- VJ¢} Tvpe B programs as ildentified undexr
alther of

{B) Opzicn 2. One high-risk Type B program Iow

ad as low-risk under Step 2.

(i} Wnzn identifying which high-risk Type B programs to
audit as mejor under either Option 1 or 2 In paragraph (e) (2){i) (A) or (B},
che auditcr ils enzouraged Lo use an approach which provides an opportunity for
different high-risk Tvee 2 programs to be audited as maicr over a period of
tima,

(3) Such addiciconal programs as may be necessary Lo comply
with the percentage of coverage rule dlbcussed in paragravh (£) of this
section. This paragraph (e} (3) may reguire the auvditor fc audit more programs
as maior than the number oI Tvpe A programs.

(£) Percantage of coverage rule. The auditor shalZ audit as major
programs rederal programs with Fesderal awards expended trhat, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditese meets the criteria in §  .530 for a low-risk auditee, the auditor

need only audit as major programs Federal programs with Federal swards
expended that, in ths aggregate, sncompass at least 25 percant of total
Federal awards expended.

{a) Documentation of risk. The suditor shall decuwent in the working
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papsr

4 When ~“he major program determination was
perfo d ~dance with this vpart, the zuditor's Juagmant
in ap = zh o dstermine majory orograns shall be
prosu ot Tederal agencies and pass-throuzh entities
snall only be for clearly improper use of the guidance in this part However,
Federal auzencies and PdSS—uhrﬂUgﬂ entities may provide auditeors guldancs about
the risk of & particular Federal program and the zuditor shall consider this
guidance In determining major prodrams in audits not yet completed.

(1) Daviation from use of risk criteria. ror [irst-vear audits, the
auditor may eiect to determine ma or programs as all Tvps & programs plus any
Tvpe B programs as cessary to meet the percentage of coverage rule discussed
in paragraph (£} of thls section. Under this opiion, the auditor would not be
reguired to perform che procedures discussed in paragraphs (c), (d}, and (e)
of this saction.

(1) L first-vear audit 1s the first ysar the entity is auditsd
under this part or the first year of a change of auditors.
(2) To ensure that a freguent change of auditors would not

preclude audit of high-risk Tvpe 3 programs, this election for first-year
audits may not be used by an auditee mors than once in every three vears.

§ .525 Criteria for Federal program risk.
{a) General . The auditor's determination should be based on an

overall svaluation of the risk of noncompliance occurring which could bs
material To the Federal program. The auditor shall use zuditor Jjudgment and
congider criterizs, such asg described in paragraphs (b), {(e¢), and (d) of this
section, wo identifv risk in Federal programs. Alsco, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditees management and the Federal agency or pass-through entity.

d_prigr audit experisnce. (1) Weaknesses in internal
rograms wousd indicate higher risk. Censiasration

(I} Curre n

=

= control environment over Feder programs ang sucn
at

r

=3

ent
ontrcel cover Federal
should be given =Zc th
factors as the exoect
regulations and the p
competence and exXperi

tion of management's adherence to applicable laws and
ovisions of contracts and grant agreements and the
nce of perscnnel who administer the Federal programs.

(i) A Federal program administersd under multiple
internal control structures may have higher risk. When assessing risk In &
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit {e.g., one college campus) or pervasive throughout
the entity.

{ii} When significant parts of a Fe “al Drogram are
’“passed”thfough"to subrecipients, a-weak cystem—fer-monitering subrecipients .
would indicate higher risk.

{idd} The exlent to which computer processing is used to
administer Fedsral preograms, asg well as the complexity of that processing,
should be considered by the auditcr in assessing risk. New and recently
modified computer systems may alsc indicate risk.

(23 Prior sudit findings would indicate higher ri.sk,
particularly when the situations identified in the audit findings could have a
gignificarnt impact on a Federal program or have not been corrected.

Federal programs not recently audited as major programs

L
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recently audited as TAI0r DPrograms

of
audit

o Oversigh zgsncies and pass-through entitiss .
Uversight exer e s oY pass-through entities could
indicate rigk. For T , Yec orving ox other roviews perisrmad by
an overslight entity which disclosed no significant problams would indicate
lowsr risx. Howsvar, moniftoring which disclosed signifizant problems would

indicate nigher rishk.

(2) FPaderal ac with the concurrencs of OMB, mayv
ntify #ederal programs which are higher risk. OMB plans to provide this
atification in tae comgpliance supplement.

-

2

bt

£

) Inherert risk of the Federal program. [ The nature of a
Federal program may indicate risk. Consideratior should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburs
funds through third party contracts or have eligibilicy criteria may be of
hioher risk. Federal programs pri ‘marily lﬁVJlVng staff pavroll costs may
have a high-risk for time and effort raperting, but otherwige be at low-risk.

(2} The phase of a Pederal program in its life cvele at the
ency may indicaze rigsk. For xample, a new Federal program with new
regulazions may have C than an established program with
d regulations. 2alsc, significant changes in Federal programs, laws,
5, Or the provisions pi contracis oI grant agreements may increase
(2) The phass ¢f a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that

an auditees participates in a Federal program, the risk may be higher due to
start-up or closeocut of program activitiss and staff.

(4} Tyvpe B programs with _arger rFede awards expended would
pe of nignher risk than programs with substantially Small,r Federal awards
expanded.

§ .530 Criteria for a low-risk auditee.

An auditee which meests all of the following conditions for each of the

pe’ two years {or, in the cese of Llennial audits, preceding two aud:
perio shall gualify as a low-risk auditee and be eligible for reduced add
coverage in accordance wilh § .520:

{a) Single zudits were periormed an anntal basis in accordance with
the vrovisziong of this part. B non-Feders? sntity that has biennizl audits

doegs not gqualify as a low-rigk audites, un_ess agreed to in advance by the

coagnizant or oversight agency for asudit.

financizal gstatemants and the

were uvngualified. However, the
judgez that an opinion

nt of Pederal awards and provide a

b The auditcr's opinions
schedule of expenditurss of Feder S
cognizant or oversight agency for audit may
qualification deoes not afisct the managemen
waiver.

&

[
o}
=
o
=
ERNO TRy

{c) Theres ware no dep'
identified as material weakn
the cognizant or oversicht a
material weaknesses do not a
a waiver.

lencies in internal contrel which were

s under che reguirements of GAGAS. Howsver,
ency for audit may Sudae that any identified

fect the management of Federal awards and provide
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Internal control de

(2 Noncompliance with the provisions
or grant agreements which have a materiel
i3) Enown or likely guestioned costs that exc
af ~he to-al Fedeval awards expended for a Tvpe A program durl

Appendix & to Part __ - Data Collaction Form {Form SE-SAT)
[inserT SF-8SAC afier finaliz=d)

Appendix 2 to Part - Clrcular A-133 Compiiance Suprplement
Ho-e: Provisional OMB Circular 2-132 Complisnce Supplement is ava:la
fyom the Office of Administration, Publications Tifice, room 2203, New
Executive Of{ice Building, Washinoton, DT 20503 .
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 e (562) 570-4000 e FAX:(562) 570-4049

Health Information In Compliance With The Health Insurance Portability
And Accountability Act of 1996 (HIPAA)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement’) is made and
entered as of September 23 ,  20gg by and between

Centro C.H.A., Inc ,a _California
[corporation, mgxg b3, whose business address is

—1727 Pine Avenue, Long Beach, California—90813
(hereinafter referred to as “Business Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).

WHEREAS, the City has a Department of Health that provides a multitude of

health care and related services; and

WHEREAS, in the course of providing health care and related services the City

obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides

particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,

some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and

provide for the security of protected health information in compliance with the Health
insurance Portability and Accountability Act of 1996 (“HIPAA") and regulations
promulgated thereunder by the U.S. Department of Health and Human Services and
other applicable laws, inciuding, but not iimited to Title 45, Section 164.504(e) of the
Code of Federal Regulations.

NOW, THEREFORE, in consideration of the mutual terms covenants, and

conditions in this Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise deflned in this Agreement
shall have the same meaning as those terms in the Privacy Rule codified
in Title 45, Sections 160-164 of the Code of Federal Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information.

C. Mitigation. Business Associate agrees to mitigate, to the extent

practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
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Business Associate Agreement
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d.

PERM

Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

Business Associate’s Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.
Availability of information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity’s request in order to
meet the requirements under 45 CFR § 164.524.

Amendment of Protected Health Information. Business Associate
agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’'s compliance with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disciosures of protected health information in accordance with 45
CFR § 164.528.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(i) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with 45 CFR § 164.528.

[TTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
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Privacy Rule if done by Covered Entity or the minimum necessary policies
and procedures of the Covered Entity. The specific use and disclosure
provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a. Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Cause. Upon Covered Entity's knowledge of a
material breach by Business Associate, Covered Entity shall either:
1. Provide an opportunity for Business Associate to cure the

breach or end the violation and terminate this Agreement if
Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure are feasible, Covered Entity
shall report the violation to the Secretary.

C. Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
destruction infeasible, for so long as Business Associate
maintains such protected health information.
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10.

11.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations or other
laws relating to security or privacy, except where Business Associate or its
subcontractors, employees or agents are named as an adverse party.
MISCELLANEOUS

a. References. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended.
b. Amendment. The parties agree to take such action as is necessary

to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule
and the Health Insurance Portability and Accountability Act of 1996.
Amendments must be in writing and signed by the parties to the
Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmiess from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,

omission or misrepresentation by Business Associate, Business

Associate's employees or agents, which act, omission or

misrepresentation is connected in any way with performance of the duties

under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
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12.

13.

14,

15.

16.

17.

18.

of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney’'s fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations and California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitied to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Centro C.H.A. Inc.
(Name of Business Associate)

California Cor
(corporation, partnership, individual)

D(’/“/'/q 2009 Wﬁmﬂﬁfm
rite Eleazaice Dijec fene e siatnt

.20 By

Title:

CITY OF LONG BEACH, a municipal
corporation

[l 5 2009 By _ f i . Assis'rcan’r City Manager
CltyQanager or deSigQRRR. ver o1 RsUANT

' TO SECTION 301 OF
"City" THE CITY CHARTER.

A

The foregoing Agreement is hereby approved as to form this 22 day of

Qctabes 2oﬁ.

ROBERT E. SHANNON,
City Attorney or designee

CLC:lvs
#02-05187
HIPAA Business Associate Agreement.doc
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 e (562) 570-4000 e FAX: (562) 570-4049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1.

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered transaction,” “participant,” “person,” ‘“primary covered transaction,”
“principal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549.

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, uniess authorized by the department or agency with which
this transaction originated.

The recipient of Federal assistance funds further agrees by submitting this document
that it will inciude the clause titied “Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

Nothing contained in the foregoing shall be constructed to require establishment of a

system of records in order to render in good faith the certificationrequired-by-this-- -
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CERTIFICATION REGARDING DEBARMENT
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any

of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: Contract Agency:__Centro C.H.A, INC.

Name and Title of Authorized Representative:\-E S, eC

2 A1 sz e/ T
Signaﬁ@/ R Date
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 e (562) 570-4000 & FAX (562) 570-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’s
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of hisfher knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-

-~ LLL "Disclosure Form-to-Report Lobbying” in accordance with its instructions. .
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for

each such failure.

Agreement Number: Contract Agency:_ Centro C,H.A. Inc,

Name and Title of Authorized Representative:J;

%Mﬁ% /07 /0 F
Signgidre / Date
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Emergency Shelter Grant Program
Purpose and Definitions

Appilicability and purpose: The program authorizes the Secretary to make grants to
States, units of general local government, territories, and Indian tribes (and to private
nonprofit organizations providing assistance to homeless individuals in the case of
grants made with reallocated amounts) for the rehabilitation or conversion of buildings
for use as emergency shelter for the homeless, for the payment of certain operating
expenses and essential services in connection with emergency shelters for the
homeless, and for homeless prevention activities. The program is designed to be the
first step in a continuum of assistance to enable homeless individuals and families to
move toward independent living as well as to prevent homelessness.

Homeless: As defined in 42 U.S.C. 11302. The term includes-- (1) An individual who
lacks a fixed, regular, and adequate nighttime residence; and (2) An individual who has
a primary nighttime residence that is: (A) A supervised publicly or privately operated
shelter designed to provide temporary living accommodations (including welfare hotels,
congregate shelters, and transitional housing for the mentally ill); (B) An institution that
provides a temporary residence for individuals intended to be institutionalized; or (C) A
public or private place not designed for, or ordinarily used as, a regular sleeping
accommodation for human beings. The term does not include any individual imprisoned
or otherwise detained pursuant to an Act of the Congress or a State law.

Emergency shelter: Any facility, the primary purpose of which is to provide temporary
or transitional shelter for the homeless in general or for specific populations of the

homeless.

Homeless prevention: Activities or programs designed to prevent the incidence of
homelessness, including (but not limited to): (a) Short-term subsidies to defray rent and
utility arrearages for families who have received eviction or utility termination notices; (b)
Security deposits or first month’s rent to permit a homeless family to move into its own
apartment; (c) Mediation programs for landiord-tenant disputes; (d) Legal services
programs for the representation of indigent tenants in eviction proceedings; (e)
Payments to prevent foreclosure on a home; and (f) Other innovative programs and

activities designed to prevent the incidence of homelessness.

Essential services: Includes services concerned with employment, health, drug abuse,

and education and may include (but are not limited to): (a) Assistance in obtaining
permanent housing; (b) Medical and psychological counseling and supervision; (c)
Employment counseling; (d) Nutritional counseling; (e) Substance abuse treatment and
counseling; (f) Assistance in obtaining other Federal, State, and local assistance
including mental health benefits; employment counseling; medical assistance; Veteran's
benefits; and income support assistance such as Supplemental Security Income
benefits, Aid to Families with Dependent Children, General Assistance, and Food
Stamps; (g) Other services such as child care, transportation, job placement and job

I ,t.Faining’:Mand{,h,),s,taﬁ,,sa]aries necessary toprovjdeftbegbOYQS,e[Yl ces. L
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