
EMERGENCY SHELTER CONTRACT 

31391 
THIS EMERGENCY SHELTER CONTRACT (this “Contract”) is made and 

entered, in duplicate, as of September 23, 2009 for reference purposes only, pursuant to 

a minute order adopted by the City Council of the City of Long Beach at its meeting on 

September 22, 2009, by and between CENTRO C.H.A. INC. a nonprofit California 

corporation (“Organization”), with offices located at 727 Pine Avenue, Long Beach, 

California 90813, and the CITY OF LONG BEACH, a municipal corporation (the “City”). 

WHEREAS, the City has received a grant from the U.S. Department of 

Housing and Urban Development (“HUD”) for a program to provide human and social 

services to homeless residents of the City; and 

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is 

required to enter into subcontracts with organizations that provide emergency housing 

and supportive services to homeless residents of the City and the City has selected 

Organization as a sub-recipient of grant funds; and 

WHEREAS, Organization provides human and social services to homeless 

residents of the City; and 

WHEREAS, City wishes to support these services by providing Emergency 

Shelter Grant Program funds; and 

WHEREAS, the City Council has authorized the City Manager to enter into 

a contract with Organization that provides grant funding within a maximum amount and 

program accountability by the City; and 

WHEREAS, Organization agrees to perform these services and provide to 

the City the information and supporting documentation required in this Contract; 

NOW, THEREFORE, in consideration of the terms and conditions 

I i 9 , .  3 : -  3 
contained herein, the parties agree as follows: 

Section 1. The above recitals are true and correct and are incorporated 

in the Contract. 
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Section 2. 

A. Organization shall provide emergency shelter in conjunction 

with supportive services to homeless residents of the City based on Intake and 

Assessment, in accordance with Attachment “A entitled “Statement of Work”, 

Attachment “B” entitled “Budget”, Attachment “C” entitled “Compliance with 

Federal Regulations”, Attachment “D” entitled “Office of Management Budget 

(“OMB”) Circular A-1 1 O”, Attachment “E” entitled “OMB Circular A-I 22”, 

Attachment “F” entitled “OMB Circular A-I 33”, Attachment “G” entitled “Health 

Information in Compliance with the Health Insurance Portability and Accountability 

Act of 1996 Business Associate Agreement”, Attachment “H” entitled ‘Certification 

Regarding Debarment”, Attachment “I” entitled “Certification Regarding Lobbying”, 

Attachment “J” entitled “Emergency Shelter Grant Program Purpose and 

Definitions”, all of which are attached hereto and incorporated by reference, and 

the Emergency Shelter Grant Program Desk Guide and the City of Long Beach 

Grants Monitoring Guidelines, both of which have been separately provided to 

Organization and are incorporated by this reference. 

6. Organization shall adhere to all policies, procedures, rules 

and regulations established by HUD and sources including but not limited to the 

Emergency Shelter Grant Program Desk Guide, OMB Circulars, Code of Federal 

Regulations (“CFR”), United States Codes, City of Long Beach Grants Monitoring 

Guidelines, this Contract, the City’s contract with HUD for the funds dispersed 

under this Contract, the Request for Proposal (“RFP”), Organization’s proposal in 

response to the RFP, and all Information Bulletins issued by the City’s Department 

of Health and Human Services, Homeless Services Division. In addition to and 

without in any way limiting the foregoing, Organization shall comply with all laws 

and regulations set forth in 24 CFR Part 576. 

Section 3. The terms of this Contract shall commence at midnight on 

October 1, 2009, and, unless sooner terminated as provided herein, shall terminate at 
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Yugust 31, 201 1. 

Section 4. 

A. Organization shall affirmatively and aggressively use its best 

efforts to seek and obtain all possible outside funding and in-kind and/or cash 

match at a dollar for dollar rate of funds received from the City under this Contract. 

Further, Organization shall maintain cash reserves equivalent to three (3) months 

of funding necessary to provide services under this Contract. 

9. Total disbursements made to Organization under this Contract 

by the City shall not exceed Twenty Nine Thousand Seven Hundred Forty-Five 

Dollars ($29,745.00) over the term of this Contract. Upon execution of this 

Contract, the City shall disburse the funds payable hereunder in due course of 

payments following receipt from Organization of billing statements in a form 

approved by the City showing expenditures and costs identified in Attachment “B”. 

The City shall pay to Organization the amounts specified in 

Attachment “9” for the categories, criteria and rates established in that 

Attachment. Organization may with the prior written approval of the Director of the 

City’s Department of Health and Human Services, or his designee, make 

adjustments within and among the categories of expenditures in Attachment “B” 

and modify the performance to be rendered hereunder stated in Attachment “A; 

provided, however, that such adjustment in expenditures shall not cause the 

amount of the total budget stated in Attachment “9” to be exceeded. 

C. 

D. Organization shall prepare quarterly invoices and submit them 

to the City within fifteen (15) days after the end of the quarter in which 

Organization provided services. Organization shall attach cancelled checks and 

other documentation supporting the charges and the amount of required matching 

funds to each invoice. Invoices shall also show units of service and costs 

identified in Attachment “B”. Failure to submit an invoice and its accompanying 

documentation within the 15-day period may result in late payment or no payment 
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from the City. Submission of incorrect invoices with ineligible/inallocable expenses 

or inadequate documentation shall result in a Disallowed Cost Report. The 

Disallowed Cost Report was created to provide detail to Organization for the 

purpose of communicating disallowed costs due to reasons of insufficient source 

documentation, ineligible expenses, exceeded line items, and similar reasons. In 

the event that an item is disallowed in the invoice, Organization will be permitted to 

resubmit the disallowed costs along with adequate source documentation, other 

eligible expenses, and the like in the next invoice. The City reserves the right to 

refuse payment of an invoice (a) received by it thirty (30) days after Organization 

provided the services relating to that invoice; (b) including inallocable or ineligible 

expenses; or (c) for the unauthorized expense of funds requiring written approval 

for budget changes or modifications. 

E. Within thirty (30) days of the date of this Contract first stated 

herein, Organization shall submit to the City invoices, cancelled checks and other 

documentation supporting the charges incurred and required matching funds for all 

expenses incurred prior to the date of this Contract and related to this grant of 

funds. 

F. No later than fifteen (15) days after the completion of each 

twelve-month period (“Operational Year”) during the term of this Contract, 

Organization shall submit to the City a final invoice, scope of work and Capers 

Demographics certified by one of Organization’s officers or by its Executive 

Director. The City reserves the right to refuse payment of any outstanding invoice 

if Organization fails to submit a final invoice or final reports within fifteen (15) days 

of the end of the Operational Year. 

G. If the City is unable to draw down funds from HUD for 

reimbursement to Organization due to failure of Organization to submit required 

fiscal and programmatic documents within fifteen (15) days after the end of the 

Operational Year, the City cannot guarantee payment to Organization. The City 
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will not be obligated to pay Organization for costs incurred unless HUD releases 

funds to the City. For this reason, failure of Organization to submit the final invoice 

and final reports within fifteen (1 5) days after the end of the Operational Year may 

result in loss of reimbursement of funds. 

H. The City reserves the right to withhold payment of an invoice 

pending satisfactory completion of an audit, as determined by the City in its sole 

discretion, or Organization’s cure of a breach of or noncompliance with this 

Contract, as determined by the City in its sole discretion, after being notified of 

such breach or noncompliance by the City. 

I. All reimbursement by the City is contingent upon the City’s 

receipt of funds from HUD. The City reserves the right to refuse payment of an 

invoice until such time as it receives funds from HUD sufficient to cover the 

expenses in the invoice. 

Section 5. 

A. Organization’s records relating to the performance of this 

Contract shall be kept in accordance with generally accepted accounting principles 

and in the manner prescribed by the City. Organization’s records shall be current 

and complete. The City and HUD, and their respective representatives, shall have 

the right to examine, copy, inspect, extract from, and audit financial and other 

records related, directly or indirectly, to this Contract during Organization’s normal 

business hours to include announced and unannounced site visits during the term 

of the Contract and thereafter. If examination of these financial and other records 

by the City and/or HUD reveals that Organization has not used these grant funds 

for the purposes and on the conditions stated in this Contract, then Organization 

covenants, agrees to and shall immediately repay all or that portion of the grant 

funds which were improperly used. If Organization is unable to repay all or that 

portion of the grant funds, then the City will terminate all activities of Organization 

under this Contract and pursue appropriate legal action to collect the funds. 
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Alternatively, to the extent the City has been refusing payment of any invoices, the 

City may continue to withhold such funds equal to the amount of improperly used 

grant funds, regardless of whether the funds being withheld by the City were 

improperly used. 

B. In addition, Organization shall provide any information that the 

City Auditor and other City representatives require in order to monitor and evaluate 

Organization’s performance hereunder. The City reserves the right to review and 

request copies of all documentation related, directly or indirectly, to the program 

funded by this Contract, including by way of example but not limited to, case files, 

program files, policies and procedures. Organization shall provide all reports, 

documents or information requested by the City within three (3) days after receipt 

of a written or oral request from a City representative, unless a longer period of 

time is otherwise expressly stated by said representative. 

C. Organization shall participate in the City’s Homeless 

Management Information System (HMIS) and obtain funding to ensure 

participation. Organization shall ensure implementation, operation and 

maintenance necessary for participation throughout the term of this Contract. 

Further, Organization shall enter data into the HMIS system on a regular basis (at 

least weekly) and in a timely manner. 

D. If Organization spends $500,000 or more in Federal funds in 

an Operational Year, then Organization shall submit an audit report to the City in 

accordance with OMB Circular A-I33 no later than thirty (30) days after receipt of 

the audit report from Organization’s auditor or no later than nine (9) months after 

the end of the Operational Year, whichever is earlier. If Organization spends less 

than $500,000 in Federal grant funds in an Operational Year, submission of the 

audit report is optional. 

Section 6. 

A. In the performance of this Contract, Organization shall not 
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discriminate against any employee or applicant for employment because of race, 

religion, national origin, color, age, sex, sexual orientation, gender identity, AIDS, 

AIDS related condition, age, disability or handicap. Organization shall take 

affirmative action to assure that applicants are employed or served, and that 

employees and applicants are treated during employment or services without 

regard to these categories. Such action shall include but not be limited to the 

following: employment, upgrading, demotion or transfer; recruitment or 

recruitment advertising; lay-off or termination; rates of pay or other forms of 

compensation; and selection for training, including apprenticeship. 

B. Organization shall permit access by the City or any other 

agency of the County, State or Federal governments to Organization’s records of 

employment, employment advertisements, application forms and other pertinent 

data and records for the purpose of investigation to ascertain compliance with the 

fair employment practices provisions of this Contract. 

Section 7. 

A. In performing services hereunder, Organization is and shall 

act as an independent contractor and not as an employee, representative or agent 

of the City. Organization’s obligations to and authority from the City are solely as 

prescribed herein. Organization expressly warrants that it will not, at any time, 

hold itself out or represent that Organization or any of its agents, volunteers, 

subscribers, members, officers or employees are in any manner officials, 

employees or agents of the City. Organization shall not have any authority to bind 

the City for any purpose. 

B. Organization acknowledges and agrees that (a) the City will 

not withhold taxes of any kind from Organization’s compensation; (b) the City will 

not secure workers’ compensation or pay unemployment insurance to, for or on 

Organization’s behalf; and (c) the City will not provide, and Organization and 

Organization’s employees are not entitled to, any of the usual and customary 
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rights, benefits or privileges of City employees. 

Section 8. This Contract contemplates the personal services of 

Organization and Organization’s employees. Organization shall not delegate its duties or 

assign its rights hereunder, or any interest herein or any portion hereof, without the prior 

written consent of City. Any attempted assignment or delegation shall be void, and any 

assignee or delegate shall acquire no right or interest by reason of such attempted 

assignment or delegation. 

Section 9. Organization shall indemnify and hold harmless the City, its 

Boards, Commissions, and their officials, employees and agents (collectively in this 

Section “City”) against any and all liability, claims, demands, damage, causes of action, 

proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs, 

and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly 

or indirectly, out of any negligent act or omission of Organization, its officers, employees, 

agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”), 

breach of this Contract by Organization, misrepresentation or willful misconduct by 

Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’ 

compensation. Independent of the duty to indemnify and as a free-standing duty on the 

part of Organization, Organization shall defend the City and shall continue such defense 

until the Claim is resolved, whether by settlement, judgment or otherwise. Organization 

shall notify the City of any Claim within ten ( I O )  days. Likewise, the City shall notify 

Organization of any Claim, shall tender the defense of such Claim to Organization, and 

shall assist Organization, as may be reasonably requested, in such defense. 

Section 10. 

A. Organization shall procure and maintain at Organization’s 

expense (which expense may be submitted to the City for reimbursement from 

grant funds allocated to Organization if itemized on Attachment “B”) for the 

duration of this Contract the following insurance and bond against claims for 

injuries to persons or damage to property that may arise from or in connection with 
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the performance of this Contract by Organization, its agents, representatives, 

employees, volunteers or subcontractors. 

1. Commercial general liability insurance (equivalent in 

scope to IS0 form CG 00 01 11 85 or CG 00 01 11 88) in an amount not 

less than One Million Dollars ($1,000,000) per occurrence and Two Million 

Dollars ($2,000,000) general aggregate. Such coverage shall include but 

not be limited to broad form contractual liability, cross liability, independent 

contractors liability, and products and completed operations liability. The 

City, its Boards and Commissions, and their officials, employees and 

agents shall be named as additional insureds by endorsement (on the City’s 

endorsement form or on an endorsement equivalent in scope to IS0 form 

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no 

special limitations on the scope of protection given to the City, its Boards 

and Commissions, and their officials, employees and agents. 

2. Workers’ Compensation insurance as required by the 

California Labor Code. 

3. Employer’s liability insurance in an amount not less 

than One Million Dollars ($1,000,000) per claim. 

4. Professional liability or errors and omissions insurance 

in an amount not less than One Million Dollars ($1,000,000) per claim. 

5. Commercial automobile liability insurance (equivalent 

in scope to IS0 form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) 

in an amount not less than Five Hundred Thousand Dollars ($500,000) 

combined single limit per accident. 

6. Blanket Honesty Bond in an amount equal to at least 

fifty percent (50%) of the total amount to be disbursed to Organization 

hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to 

safeguard the proper handling of funds by employees, agents or 
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representatives of Organization who sign as the maker of checks or drafts 

or in any manner authorize the disbursement or expenditure of said funds. 

If delivering services to minors, seniors or persons with disabilities, 

Organization's Commercial General Liability insurance shall not exclude coverage for 

abuse and molestation. If Organization is unable to provide abuse and molestation 

coverage, it can request a waiver of this coverage from the City. The City's Risk 

Manager will consider waiving the requirement if Organization can demonstrate to the 

satisfaction of the City's Risk Manager that Organization has no exposure, that the 

coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is 

desired, Organization must submit a signed document on Organization's letterhead to the 

Director of the City's Department of Health and Human Services, who will forward it to the 

City's Risk Manager, providing reasons why the insurance coverage should be waived. 

Waivers will be considered on a case by case basis. 

B. Any self-insurance program, self-insured retention or 

deductible must be separately approved in writing by the City's Risk Manager or 

hidher designee and shall protect the City, its Boards and Commissions, and their 

officials, employees and agents in the same manner and to the same extent as 

they would have been protected had the policy or policies not contained retention 

or deductible provisions. Each insurance policy shall be endorsed to state that 

coverage shall not be reduced, non-renewed or canceled except after thirty (30) 

days prior written notice to the City, and shall be primary and not contributing to 

any other insurance or self-insurance maintained by the City. Organization shall 

notify the City in writing within five (5) days after any insurance required herein has 

been voided by the insurer or cancelled by the insured. 

C. Organization shall require that all contractors and 

subcontractors which Organization uses in the performance of services hereunder 

maintain insurance in compliance with this Section unless otherwise agreed in 

writing by the City's Risk Manager or his/her designee. 
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D. Prior to the start of performance or payment of first invoice, 

Organization shall deliver to the City certificates of insurance and required 

endorsements for approval as to sufficiency and form. The certificate and 

endorsements for each insurance policy shall contain the original signature of a 

person authorized by that insurer to bind coverage on its behalf. In addition, 

Organization, shall, within thirty (30) days prior to expiration of the insurance 

required herein, furnish to the City certificates of insurance and endorsements 

evidencing renewal of such insurance. The City reserves the right to require 

complete certified copies of all policies of Organization and Organization’s 

contractors and subcontractors, at any time. Organization shall make available to 

the City’s Risk Manager or designee all books, records and other information 

relating to the insurance coverage required herein, during normal business hours. 

E. Any modification or waiver of the insurance requirements 

herein shall only be made with the approval of the City’s Risk Manager or hidher 

designee. Not more frequently than once a year, the City’s Risk Manager or 

hidher designee may require that Organization, Organization’s contractors and 

subcontractors change the amount, scope or types of coverages required herein if, 

in his or her sole opinion, the amount, scope, or types of coverages herein are not 

adequate. 

F. The procuring or existence of insurance shall not be 

construed or deemed as a limitation on liability relating to Organization’s 

performance or as full performance of or compliance with the indemnification 

provisions of this Contract. 

Section 11. 

A. Organization certifies that, if grant funds are used for 

renovation or conversion of the building for which the grant funds will be used, 

then the building must be maintained as a shelter for homeless individuals for not 

less than three (3) years or, if the grant funds will be used for major renovation or 
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conversion of the building, for not less than ten (IO) years, according to a written 

determination delivered to Organization by the City, and such determination shall 

state when the applicable period of time shall commence and terminate. 

B. Organization certifies that the building for which the grant 

funds will be used for essential services, maintenance, operations and/or 

homeless prevention services shall be maintained as a shelter or provider of 

programs for homeless individuals during the term of this Contract. 

C. Organization shall comply with all requirements of the City’s 

Municipal Code relating to building code standards in undertaking any activities or 

renovations using grant funds. 

D. Organization shall not commence services until the City’s 

Planning and Building Department has completed an environmental review under 

24 CFR Part 58, and Organization shall not commence such services until the City 

informs Organization of the completion and conditions of said environmental 

review. 

E. Organization shall provide reports as required by the City and 

HUD. 

F. In addition to, and not in substitution for, other terms of this 

Contract regarding the provision of services or the payment of operating costs for 

emergency shelters pursuant to the Emergency Shelter Grant Program, and 

except as described in Section 1 1  .G. below, Organization shall not: 

1. Represent that it is, or may be deemed to be, a 

religious or denominational institution or organization or an organization 

operated for religious purposes that is supervised or controlled by or in 

connection with a religious or denominational institution or organization. 

2. In connection with costs of its services hereunder, 

engage in the following conduct: 

(a) discriminate against any employee or applicant 
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for employment on the basis of religion; 

(b) discriminate against any person seeking 

emergency shelter and related services on the basis of religion or 

limit such services or give preference to persons on the basis of 

re1 ig ion; 

(c) provide religious instruction or counseling, 

conduct religious worship or services, engage in religious 

proselytizing, or exert other religious influence in the provision of 

services or the use of facilities and furnishings; 

3. The portion of the facility used as an emergency shelter 

assisted in whole or in part under this Contract or in which services are 

provided that are assisted under this Contract shall contain no sectarian 

religious symbols or decorations. 

G. Organizations that are religious or faith-based are eligible, on 

the same basis as any other organization, to participate in the Emergency Shelter 

Grant Program. However, an organization that participates in a HUD funded 

program shall comply with the following provisions if it is deemed to be a religious 

or faith-based organization. 

1. Organization may not engage in inherently religious 

activities, such as worship, religious instruction, or proselytization, as part of 

the programs or services funded under this Contract. 

If Organization conducts such activities, the activities must be 

offered separately, in time or location, from the programs or services funded 

under this Contract, and participation must be voluntary for the beneficiaries 

of the HUD funded programs or services. 

2. A religious or faith-based organization will retain its 

independence from Federal, State, and local governments, and may 

continue to carry out its mission, including the definition, practice, and 
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expression of its religious beliefs, provided that it does not use direct HUD 

funds to support any inherently religious activities, such as worship, 

religious instruction, or proselytization. 

A religious or faith-based organization may use space in their 

facilities to provide HUD funded services, without removing religious art, 

icons, scriptures, or other symbols. 

A religious or faith-based organization retains its authority 

over its internal governance, and it may retain religious terms in its 

organization's name, select its board members on a religious basis, and 

include religious references in its organization's mission statements and 

other governing documents. 

3. A religious or faith-based organization shall not, in 

providing program assistance, discriminate against a program beneficiary or 

prospective program beneficiary on the basis of religion or religious belief. 

4. HUD funds may not be used for the acquisition, 

construction or rehabilitation of structures to the extent that those structures 

are used for inherently religious activities. 

HUD funds may be used for the acquisition, construction, or 

rehabilitation of structures only to the extent that those structures are used 

for conducting eligible activities under this Section. Where a structure is 

used for both eligible and inherently religious activities, HUD funds may not 

exceed the cost of those portions of the acquisition, construction, or 

rehabilitation that are attributable to eligible activities in accordance with the 

cost accounting requirements applicable to HUD funds herein. Sanctuaries, 

chapels, or other rooms that a HUD funded religious congregation uses as 

its principal place of worship, however, are ineligible for HUD funded 

improvements. Disposition of real property after the term of the grant, or 

any change in use of the property during the term of the grant, is subject to 
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government-wide regulations governing real property dispositions. 

H. Organization shall provide homeless individuals with 

assistance in obtaining: 

1. Appropriate supportive services, including transitional 

housing, permanent housing, physical health treatment, mental health 

treatment, counseling, supervision and other services essential for 

achieving independent living; and 

2. Other Federal, State and local private assistance 

available for such individuals, including mainstream resources. 

I. Organization certifies that it will comply with all documents, 

policies, procedures, rules, regulations and codes identified in Sections 2 and 11 

of this Contract, and such other requirements as may from time to time be 

promulgated by HUD. 

J. Organization shall execute a Certification Regarding 

Debarment in the form shown in Attachment "H". 

K. Organization shall execute a Certification Regarding Lobbying 

in the form shown in Attachment "I". 

Section 12. Organization certifies that it has established a Drug-Free 

Awareness Program in compliance with Government Code Section 8355, that it has 

given a copy of said Program to each employee who performs services hereunder, that 

compliance with the Program is a condition of employment, and that it has published a 

statement notifying employees that unlawful manufacture, distribution, dispensation, 

possession or use of a controlled substance is prohibited and action will be taken for 

violation. 

Section 13. The City shall facilitate the submission of all reports required 

by HUD based on information submitted by Organization to the City. The City shall act 

as the primary contact for Organization to HUD for services provided under this Contract. 

The City shall facilitate directly to HUD the submission of any information related to all 
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financial and programmatic matters in this Contract, including but not limited to 

reimbursements of grant funds, requests for changes to Organization’s budget, requests 

for changes to Organizations’ application for grant funds and requests for changes to 

0 rga n ization’s Tech n ica I Submission. 

Section 14. All notices required hereunder shall be in writing and 

personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt 

requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn: 

Manager, Homeless Services Officer, and to Organization at the address first stated 

herein. Notice shall be deemed given on the date personal delivery is made or the date 

shown on the return receipt, whichever is earlier. Notice of change of address shall be 

given in the same manner as stated herein for other notices. 

Section 15. The City Manager or hidher designee is authorized to 

administer this Contract and all related matters, and any decision of the City Manager or 

designee in connection herewith shall be final. 

Section 16. Organization shall have the right to terminate this Contract at 

any time for any reason by giving thirty (30) days prior notice of termination to the City, 

and the City shall have the right to terminate all or any part of this Contract at any time for 

any reason or no reason by giving five (5) days prior notice to Organization. If either 

party terminates this Contract, all funds held by Organization under this Contract which 

have not been spent on the date of termination shall be returned to the City. 

Section 17. This Contract, including all exhibits and attachments hereto, 

constitutes the entire understanding of the parties and supersedes all other agreements, 

oral or written, with respect to the subject matter herein. This Contract shall not be 

amended, nor any provision or breach hereof waived, except in writing by the parties that 

expressly refers to this Contract. 

Section 18. The acceptance of any service or payment of any money by 

the City shall not operate as a waiver of any provision of this Contract, or of any right to 

damages or indemnity stated herein. The waiver of any breach of this Contract shall not 
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constitute a waiver of any other or subsequent breach of this Contract. 

Section 19. This Contract shall be governed by and construed pursuant to 

the laws of the State of California without regard to conflicts of law principles. 

Section 20. In the event of any conflict or ambiguity between this Contract 

and one or more attachments, the provisions of this Contract shall govern. 

IN WITNESS WHEREOF, the parties have caused this document to be duly 

executed with all formalities required by law as of the date first stated above. 

CENTRO C.H.A. INC., a nonprofit 
California corporation 

, 2009 

, 2009 
Secretary 

Type or Print Name 

“Organization” 

CITY OF LONG BEACH, a municipal 
corporation 

Assistant City Manager 
, 2009 

fo SECTION 301 OF 
“City ” 

This Contract is approved as to form on 

ROBERT E. SHAN 

BY 

n 
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At t a c h m e n t "A" 



AGENCY NAME : Centro CHA Inc .

City of Long Beach
Emergency Shelter Grant (ESG) Program 2009-2011

Scope of Work

CONTRACT NUMBER :

	

PENDING

Program Objective : Homeless Prevention actions will focus on those low-income households at imminent risk of losing housing to assure the best distribution to, and equal
access by, persons at risk of homelessness . Individuals or families who needs emergency assistance to avoid homelessness must be able to obtain this assistance without
cultural, or language barriers

ESG09-11 SOW (CentroCHA) FINAL.xIs

0A.
ATTACHMENT	4
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Goals :
Total
Goals

(2-Years)

YEAR 1
QUARTER I
1011-12/31

YEAR 1
QUARTER 2

111-3131

YEAR 1
QUARTER 3

411-6130

YEAR I
QUARTER 4

711-9/30

Actual Cumulative Actual Cumulative Actual Cumulative Actual Cumulative

1 . At least 26% (52/200) of participants will receive an assessment via the self-
sufficiency calculator to best identify needs to maintain and sustain housing . 52

2. At least 25% (13/52) of participants will receive rental and /or utility assistance .
13

3. At least 58% (30/52) of participants will develop a client-driven service plan thru
1 :1 case-management to ensure sustainability and access to community
resources or on-site programs as needed . (i .e. employment services, job
training, education assistance, financial stability, benefits, legal services, child
care, and transportation)

30

Total Unduplicated Clients Served : 52
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ESG Program Budget 2009-2011

I ATTACHMENT 8
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EMERGENCY SHELTER
PROGRAM BUDGET
PROJECT ADDRESS :

CITY OF LONG BEACH
GRANT PROGRAM 2009-2011

FOR

	

Centro CHA Inc.

	

CONTRACT
(ESGP)

#
CA 90813727 Pine Avenue, Lonq Beach,

BUDGET ITEM

ESSENTIAL SERVICES

ALLOCATION

$

ESSENTIAL
SERVICES

$

PREVENTION
SERVICES

$

OPERATIONS
(STAFF)

$

OPERATIONAL
COSTS

$

BUDGETED SERVICE ACTIVITIES
(ESGP only)

1 . Case Manager- 0 .50 FTE 18,245 18,245

Provide case management services to individuals
and families in English or Spanish who are
homeless or at-risk of being homeless ; meet with
the impacted individual or family to assess needs,
develop and implement a comprehensive recovery
plan, assist in the identification and dissemination of
resources such as rental assistance or utility
assistance, and assist in removing barriers to self-
sufficiency ; documenting all activities involved in this
process and maintaining a case files .

TOTAL ESSENTIAL SERVICES 18,245 18,245 Total Essential Services for Reimbursements

PREVENTION SERVICES $ $ $ $ $

1 . Rental I Utility Assistance 11,500 11,500 Funds for individual or families to assist with Rental I

Utilities Assistance

TOTAL PREVENTION SERVICES 11,500 11,500 Total Prevention Services for Reimbursement

TOTAL CLB CONTRACT 29,745 18,245 11,500 Essential Services and Prevention Services
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§ 574 .640

It of this part apply to activities under
this program .

[64 FR 50221 . Scpt. 15 . 19991

4 574 .640 Flood insurance protection.

So property to be assisted under this
part may he located in an area that has
been identified by the Federal Emer-
gency Management Agency (FEMA) as
having special flood hazards . unless:

(a)(1) The community in which the
area is situated is participating in the
National Flood Insurance Program and
the regulations thereunder (44 CFR
parts 59 through 79) : or
(2) Less than a year has passed since

FEMA notification regarding such haz-
ards: and
(b) The grantee will ensure that flood

insurance on the structure is obtained
in compliance with section 102(a) of the
Flood Disaster Protection Act of 1973
(42 U .S . C . 4001 et see .) .

F 574.645 Coastal barriers .

In accordance with the Coastal Bar-
rier Resources Act . 16 U .S.C . 3501 . no fi-
nancial assistance under this part may
be made available within the Coastal
Barrier Resources System .

§ 574.650 Audit .
The financial management system

used by a State or unit of general local
government that is a grantee must pro-
vide for audits in accordance with 24
CFR part 44 . A nonprofit organization
that is a grantee or a project sponsor is
subject to the audit requirements set
forth in 24 CFR part 45 .

§574.655 Wage rates .

The provisions of the Davis-Bacon
Act (40 U .S.C. 276a-276a-5, do not apply
to this program. except where funds re-
ceived under this part are combined
with funds from other Federal pro-
grams that are subject to the Act .

[59 FR 17201 . Apr . 11 . 1994i
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PART 576-EMERGENCY SHELTER
GRANTS PROGRAM: STEWART B .
MCKINNEY HOMELESS ASSIST-
ANCE ACT

Subpart A-General

Sec .
576 .1 Applicability and purpose .
576.3 Definition ..
576 .5 Allocation of grant amounts .

Subpart 6-Eligible Activities
576 .21 Eligible activities .
576 .23 Faith-based activities .
576 .26 Who may carry out eligible activities .

Subpart C-Award and Use of Grant
Amounts

576.31 Application requirements .
576.33 Review; and approval of applications .
576.35 Deadlines for using grant amounts .

Subpart D-Reallocations
576.41 Reallocation : lack of approved con-

solidated plan-formula cities and coun-
ties .

576 .43 Reallocation of grant amounts, lack
of approved consolidated plan-States .
territories . and Indian tribes .

576.45 Realiocation of grant amounts, re-
turned or unused amounts .

Subpart E-Program Requirements
576.51 Matching funds .
576 .53 Use as an emergency shelter .
576.55 Building standards .
576.56 Homeless assistance and participa-

tion .
576.57 Other Federal requirements .
57659 Relocation and acquisition .

Subpart F-Grant Administration

576 .61 Responsibility for grant administra-
tionv -

	

-

	

-
576.63 Method of payment .
576.65 Recordkeeping .
576.67 Sanctions,
AUTHORITY: 42 U.S.C.3535(d) and 11376 .

SOURCE : 54 FR 46799. Nov . 7 . 1989 . unless
otherwise noted .

Subpart A-General

§576.1 Applicability and purpose.
This part implements the Emergency

Shelter Grants program contained in
subtitle B of title IV of the Stewart B .
McKinney Homeless Assistance Act (42

ATTACHMENTG
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§576.3

U.S.C . 11371-11378). The program au-
thorizes the Secretary to make grants
to States, units of general local gov-
ernment. territories . and Indian tribes
(and to private nonprofit organizations
providing assistance. t o homeless indi-
viduals in the case of grants made with
reallocated amounts) for the rehabili-
tation or conversion of buildings for
use as emergency shelter for the home-
less. for the payment of certain oper-
ating expenses and essential services in
connection with emergency shelters for
the homeless . and for homeless preven-
tion activities. The program is de-
signed to be the first step in a con-
tinuum of assistance to enable home-
less individuals and families to move
toward independent living as well as to
prevent homelessness .

[61 FR 51548 . Oct . 2 .1996]

§576 .3 Definitions .
The terms Grantee and HUD are de-

fined in 24 CFR part 5 .
Administrative costs means as the

term is defined in §583 .135(b) of this
part, except that the exclusion relates
to the costs of carrying out eligible ac-
tivities under §576.21(a) .

Consolidated plan means the plan pre-
pared in accordance with part 91 of this
title. An approved consolidated plan
means a consolidated plan that has
been approved by HUD in accordance
with part 91 of this title .

Conversion means a change in the use
of a building to an emergency shelter
for the homeless under this part, where
the cost of conversion and any rehabili-
tation costs exceed 75 percent of the
value of the building after conversion .

Emergency shelter means any facility,
	the , •imory.purpnva of which is to pro-

vide temporary or transitional shelter
for the homeless in general or for spe-
cific populations of the homeless .

Essential services includes services
concerned with employment, health,
drug abuse. and education and may in-
clude Nut are not limited to) :
(1) Assistance in obtaining perma-

nent housing.
(2) Medical and psychological coun-

seling and supervision .
(3) Employment counseling .
(4) Nutritional counseling .
(5) Substance abuse treatment and

counseling .
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(6) Assistance in obtaining other Fed-
eral, State, and local assistance includ-
ing mental health benefits ; employ-
ment counseling ; medical assistance ;
Veteran's benefits: and income support
assistance such as Supplemental Secu-
rity Income benefits, Aid to Families
with Dependent Children, General As-
sistance. and Food Stamps :
(7) Other services such as child care .

transportation, job placement and job
training: and
(8) Staff salaries necessary to provide

the above services .
Formula city or county means a metro-

politan city or urban county that is el-
igible to receive an allocation of grant
amounts under § 576 .5 .
Homeless means as the term is defined

in 42 U .S.C . 11302 .
Homeless prevention means activities

or programs designed to prevent the in-
cidence of homelessness . including (but
not limited to) :
(1) Short-term subsidies to defray

rent and utility arrearages for families
that have received eviction or utility
termination notices ;

(2) Security deposits or first month's
rent to permit a homeless family to
move into its own apartment :
(3) Mediation programs for landlord-

tenant disputes ::
(4) Legal services programs for the

representation of indigent tenants in
eviction proceedings ;
(5) Payments to prevent foreclosure

on aa home ; and
(6) Other innovative programs and

activities designed to prevent the inci-
dence of homelessness .
Indian tribe means as the term is de-

fined in 42 U-S .C. 5302(a) .
Major rehabilitation means rehabilita-

tion that involves costs in excess of 75
percent of the value of the building be-
fore rehabilitation .
Metropolitan city means a city that

was classified as a metropolitan city
under 42 U.S .C. 5302(a) for the fiscal
year immediately preceding the fiscal
year for which emergency shelter grant
amounts are made available .
Nonprofit recipient means any private

nonprofit organization providing as-
sistance to the homeless, to which a
State or unit of general local govern-
ment distributes emergency shelter
grant amounts .

ATTACHMENT	
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otherwise reasonably established by
the grantee or the State recipient .

[-04 FR 46799. No, 7. 1989 . as amended nt 56
FR 56128 . Oct . 31 . 1991 : 60 FE 1918 . Jan . 5 . 1995:
61 FR 6210 . Feb . 9 . 1996 : 61 FR 61648 . Oct . 2 .
1996]

§576.5 Allocation of grant amounts .
(a) Territories . HUD will set aside for

allocation to the territories an amount
equal to 0.2 percent of the total
amount of each appropriation under
this part in any fiscal year . HUD will
allocate this set-aside amount to each
territory based upon its proportionate
share of the total population of all ter-
ritories .

(b) States, nnetropoliton cities . urban
counties . and Indian tribes . HUD will al-
locate the amounts that remain after
the set-aside to territories under para-
graph (a) of this section. to States .
metropolitan cities, urban counties ..
and radian tribes. as provided it, 42
U .S.C. 11373 . HUD will subsequently
distribute the amount set aside for In-
dian tribes under this paragraph as
provided in § 576 .31 .

(c) Notification of allocation amount .
HUD will notify in writing each State .
metropolitan city . urban county. and
territory that is eligible to receive an
allocation under this section of the
amount of its allocation .

[61 FR 51549 . Oct 2, 19961

Subpart B-Eligible Activities

§576.21 Eligible activities.
(a) Eligible activities . Emergency shel-

ter grant amounts may he used for one
or more of the following activities re-

Obligated means that the grantee or
State recipient. as appropriate, has
placed orders, awarded contracts . re-
ceived services . or entered similar
transactions that require payment
from the grant amount. Grant amounts
that a unit of general local government
or State awards to a private nonprofit
organization by a written agreement or
letter of award requiring Payment from
the grantt amount are obligated .

Prirate aonprofit organization means
as the term is defined in 42 U .S.C . 11371 .

Relwbilitation means the labor. mate-
rials, tools. and other costs of improv-
ing buildings. other than minor or rou-
tine repairs. The term includes where
the use of a building is changed to an
emergency shelter and the cost of this
change and any rehabilitation costs
does not exceed 75 percent of the value
of the building before the change in
use .
Renovation means rehabilitation that

involves costs of 75 percent or less of
the value of the building before reha-
bilitation.

Responsible emit(, means as the term
is defined in §58 .2 of this title . a s ap-
plied though § 52 .1(b)(3) of this title and
§576-57(e) .
State means each of the several

States and the Commonwealth of Puer-
to Rico .

Territory means each of the following :
the Virgin Islands . Guam. American
Samoa. the Northern Mariana Islands .
Palau (Trust Territory of the Pacific) .
and any other territory or possession
of the United States .
State recipient means any unit of gen-

eral local government or nonprofit or-
ganization to which a State makes biting to emergency shelter for the

' -ahatlahfe-erneigeu y "e-per ~i net

	

omdTessf
amounts.

	

(1) Renovation . major rehabilitation .
Unit o,fgeneral local government means or conversion of buildings for use as

any city . county . town, township par- emergency shelters for the homeless :
ish . village . or other general purpose

	

(2) Provision of essential services to
political subdivision of a State .

	

the homeless. subject to the limita-
Urban county means a county that tions in paragraph (b) of this section :

was classified as an urban county (3) Payment for shelter maintenance .
under 42 U.S.C. 5302(a) for the fiscal operation, rent, repairs, security . fuel .
year immediately preceding the fiscal equipment, insurance . utilities, food,
year for which emergency shelter grant and furnishings . Not more than 10 per-
amounts are made available .

	

cent of the grant amount may be used
Value of the budding means the mono- far costs of staff ;

tar' value assigned to a building by an

	

(4) Developing and implementing
independent real estate appraiser. or as homeless prevention activities, subject
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§576.23

on the basis of the organizations reli-
gious character or affiliation .
(b) Organizations that are directly

funded under the Emergency Shelter
Grants program may not engage in in-
herently religious activities, such as
worship. religious instruction . or pros-
elytization as part of the programs or
services funded under this part . If an
organization conducts such activities,
the activities must be offered sepa-
rately, in time or location . from the
programs or services funded under this
part, and participation must be vol-
untary for the beneficiaries of the
HUD-funded programs or services .

(c) A religious organization that par-
ticipates in the Emergency Shelter
Grants program will retain its inde-
pendence from Federal . State, and
local governments . and may continue
to carry out its mission, including the
definition, practice, and expression of
its religious beliefs, provided that it
does not use direct Emergency Shelter
Grants funds to support any inherently
religious activities, such as worship .
religious instruction, or proselytiza-
tion. Among other things . faith-based
organizations may use space in their
facilities to provide Emergency Shelter
Grants-funded services . without remov-
ing religious art, icons, scriptures, or
other religious symbols . In addition, an
Emergency Shelter Grants-funded reli-
gious organization retains its author-

cipient . This limitation may be waived ity over its internal governance, and it
in accordance with 42 U .S .C . 11374 .

	

may retain religious terms in its or-a-
(c) Limitation on homeless prevention nization's name, select its board men,

activities, Limits on the use of assist- bees on a religious basis, and include
ante for homeless prevention activities religious references in its organiza-
established in 42 U .S.C. 11374(x)(4) are tion s mission statements and other
applicable even when the unit of local governing documents .
territory. or-India^ India,- (d) An organization that participates

provides sonic or all of its grant funds in the Emergency Shelter Grants pro-
to a nonprofit recipient. gram shall not, in providing programassistance, discriminate against a pro-

gram beneficiary or prospective pro-
gram beneficiary on the basis of reli-
gion or religious belief .
(e) Emergency shelter grants may

not be used for the rehabilitation of
structures to the extent that those
structures are used for inherently reli-
gious activities. Emergency shelter
grants may be used for the rehabilita-
tion of structures only to the extent
that those structures are used for con-
ducting eligible activities under this

to the limitations in 42 U .S.C .
11374ia)(4i and paragraph (c) of this sec-
tion . Grant funds may be used under
this paragraph to assist families that
have received eviction notices or no-
tices of termination of utility services
only if the conditions stated in 42
U.S.C. 11374(a)(4) are met : and
(5) Administrative costs . in accord-

ance with 42 U .S.C . 11378 .
(h) Limitations on provision of essential

services . (1) Grant amounts provided by
HUD to units of general local govern-
ment. territories. or Indian tribes . and
grant amounts provided by a State to
State recipients . may be used to pro-
vide an essential service under para-
graph (a)(2) of this section only if the
service is a new service, or is a quan-
tifiable increase in the level of a serv-
ice above that which the unit of gen-
eral local government (or, in the case
of a nonprofit organization. the unit of
general local government in which the
proposed activities are to be located),
territory . or Indian tribe . a s applicable .
provided with local funds during the 12
calendar months immediately before
the grantee or State recipient received
initial grant amounts,

(2) Limits on the use of assistance for
essential services established in 42
U .S .C . 11374(a)(2) are applicable even
when the unit of local government, ter-
ritory, or Indian tribe provides some or
all of its grant funds to a nonprofit re-

[61 nn.. 51549 . Oct . 2.1996]

576.23 Faith-based activities .
(a) Organizations that are religious

or faith-based are eligible . on the same
basis as any other organization, to par-
ticipate in the Emergency Shelter
Grants program. Neither the Federal
government nor a State or local gov-
ernment receiving funds under Emer-
gency Shelter Grants programs shall
discriminate against an organization
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§ 576 .25

part. Where a structure is used for both
eligible and inherently religious activi-
ties. emergency shelter grants may not
exceed the cost of those portions of the
rehabilitation that are attributable to
eligible activities in accordance with
the cost accounting requirements ap-
plicable to emergency shelter grants in
this part . Sanctuaries, chapels . or
other rooms that an Emergency Shel-
ter Grants-funded religious congrega-
tion uses as its principal place of wor-
ship. however . are ineligible for Einer-
gency Shelter Grants-funded improve-
ments. Disposition of real property
after the term of the grant, or any
change in use of the property during
the term of tile grant. i s subject to go,-
ernnlent-wide regulations governing
real property disposition tsee 24 CFR
parts 84 and 85) .

(f) If a State or local government vol-
untarily contributes its own funds to
supplement federally funded activities .
the State or local government has the
option to segregate the Federal funds
or commingle them. However, if the
funds are commingled . this section ap-
plies to all of the commingled funds .

[68 FR 56401 . Sept, 30 . 20091

§576.25 Who may carry out eligible ac-
tivities .

(a) Gen.erallp . As provided in 42 U .S.C .
11373 eligible activities may be carried
out by all State recipients and grant-
eec.except States .

(b) States . All of a State's formula al-
location . except for administrative
costs . must be made available to the
following entities :

-J,1I-D ' ' Cal -goverlm lit
in the State. which may include for-
mula cities and counties even if such
cities and counties receive grant
amounts directly from HUD : or
(2) Private nonprofit organizations .

i n accordance with 42 U .S .C . 11373(c) .
(c) Nonprofit recipients . Units of gen-

eral local government, territories, and
Indian tribes may distribute all or part
of their grant amounts to nonprofit re-
cipients to be used for emergency shel-
ter grant activities .

[61 FR 51549, 51550, Oct . 2, 1996]
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Subpart C-Award and Use of
Grant Amounts

SOURCE 5l FR 46799, Nov . 7 . 1909 . unless
otherwise noted . Redesignated at 61 FE 51530,
Oct . 2 . 1996 .

§576.31 Application requirements .

(a) Indian tribes, After funds are set
aside for allocation to Indian tribes
under §576 .5 . HUD will publish a Notice
of Funding Availability (NOFAI in the
FEDERAL REGISTER . The NOFA will
specify the requirements and proce-
dures applicable to the allocation and
competitive awarding of these set-aside
funds to eligible Indian tribe appli-
cants .

(b) States, territories, and forrnnla cities
and countie s . To receive emergency
shelter grant amounts, a State . terri-
tory . or formula city or county must :
(1) Submit documentation required

under this part . part 5 of this title . or
any other applicable provisions of Fed-
eral law : and
(2) Submit and obtain HUD approval

of a consolidated plan that includes ac-
tivities to be funded under this part .
This consolidated plan serves as the .iu-
risdiction's application for funding
under this part .

[61 FR 51550 . Oct . 2, 1996]

§576.33 Review and approval of appli-
cations .

(a) Conditional grant . HUD may make
a conditional grant restricting the ob-
ligation and use of emergency shelter
grant amounts. Conditional grants
may be made where there is substan-

'hero line--been.--or, _ . . .r
there will be. a failure to meet the re-
quirements of this part . In such a case .
the reason for the conditional grant .
the action necessary to remove the
condition, and the deadline for taking
those actions will be specified. Failure
to satisfy the condition may result in
imposition of a sanction under §576 .69,
or in any other action authorized under
applicable Federal law,

(h) Giani agreement . The grant will be
made by means of a grant agreement
executed by HUD and the grantee . HUD
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§576.41

will not disburse funds before the grant
agreement is fully executed .
(54 FR. 46799 . Nov . 7, 1989 . as amended at 60
FR 1918. Jan . 5 . 1995. Redesignated and
amended at 61 FR 51550, Oct . 2, 1996]

§576.35 Deadlines for using grant
amounts .

(a01) States . Each State must make
available to its State recipients all
emergency shelter grant amounts that
it was allocated ander §576.5 within 65
days of the date of the grant award by
HUD. Funds set aside by a State for
homeless prevention activities under
§576.21(a)(4) must be made available to
State recipients within 180 days of the
grant award by HUD .

(2) State recipients-(i) Obligation of
grant funds . Each State recipient must
have its grant amounts obligated (as
that term is defined at §576 .3) within § 576.41 Reallocation; lack of approved
180 days of the date on which the State

	

consolidated plan-formula cities
made the grant amounts available to

	

and counties .
the State recipient. In the case of (a) Applicability . This section applies
grants for homeless prevention activi- where a formula city or county fails to
five under §576 .21(a)(4) . State recipients submit or obtain HUD approval of Its
are required to obligate grant amounts consolidated plan within 90 days of the
within 30 days of the date on which the date upon which amounts under this
State made the grant amounts avail- part first become available for alloca-
able to the State recipient .

	

tion in any fiscal year .
(ii) Expenditure of grant funds . Each (b) Grantee . HUD will make available

State recipient must spend all of its to the State in which the city or coun-
grant amounts within 24 months of the ty is located the amounts that a city
date on which the State made the or county referred to in paragraph (a)
grant amounts available to the State of this section would have received .
recipient. Inn the case of grants for

	

(c) Notification of availability . The re-
homeless prevention activities, State sponsible HUD field office will prompt-
recipients must spend such sums with- ly notify the State of the availability
in 180 days of the date on which the of any reallocation amounts under this
State made the grant amounts avail- section .
able to the recipient .

	

(d) Eligibility for reallocation amounts .
(b) Formula cities and counties, tern- In order to receive reallocation

	tones and Indian tribes-Expenditure of amounts under this section, the State
grant funds . Each formula city or coon- must:
ty. territory, and Indian tribe must (1) Execute a grant agreement with
speed all of the grant amounts it was HUD for the fiscal year for which the
allocated or awarded under §576 .5 or amounts to be reallocated were ini-
576 .31 within 24 months of the date of tially made available .
the grant award by HUD .

	

(2) If necessary, submit an amend-
(c) Failure to meet deadlines . ( 1) Any menu to its application for that fiscal

emergency shelter grant amounts that year for the reallocation amounts it
are not made available or obligated wishes to receive . The amendment
within the applicable time periods must be submitted to the responsible
specified in paragraph (a)(1) or (hl of HUD field office no later than 30 days
this section will be reallocated under after notification is given to the State
§ 576 .45 .

	

under paragraph (c) of this section .
(2) The State must recapture any

	

(e) Amendment review and approval. (1)
grant amounts that a State recipient Section 576 .33 governs the review and
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does not obligate and spend within the
time periods specified in paragraph
(a)(2) of this section. The State . at its
option, must make these amounts and
other amounts returned to the State
(except amounts referred to in
§576,22(b)(6) available as soon as prac-
ticable to other units of general local
government for use within the time pe-
riod specified in paragraph (a)(2) of this
section or to HUD for reallocation
under §576 .45 .
[54 FR 46799. Nov . 7, 1989 . Redesignated and
amended at 61 FR 51550 . Oct . 2, 1996]

Subpart D-Reallocations

SOURCE : 54 FR 46799. Nov. 7, 1989, unless
otherwise noted . Redesignated at 61 FR 51550,
Oct. 2, 1996 .
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direct notification or FEDP261. RDC-
ISTER notice that will set. forth the
terms and conditions under which
amounts under this section are to be
reallocated and grant awards made. In
the case of reallocations to Territories,
the responsible HUD field office will
promptly notify each Territory of any
reallocation amounts under this sec-
tion, and indicate the terms and condi-
tions under which reallocation
amounts are to be made available and
grant awards made .

(d) Eligibility for reallocation anoints.
In order to receive reallocation
amounts under this section ., the for-
mine city or county. State, territory,
or Indian tribe must :
(1) Submit an amendment, in accord-

ance with 24 CFR part 91, to its con-
solidated plan for that program year to
cover activities for the reallocation
amount it wishes to receive: and
(2) Execute a grant agreement with

HUD for the fiscal year for which the
amounts to be reallocated were ini-
tially made available .
(e) Review and approval . (1) Section

576 .53, and such additional require-
ments as HUD may specify in the noti-
fication under paragraph (ci of this sec-
tion. govern the review and approval of
application amendments under this
section . BUD will rank the amend-
ments and make grant awards under
this section on the basis of the fol-

lowing factors :(i) The nature and extent of the
unmet homeless need within the juris-
diction in which the grant amounts
will be used:
(ii) The extent to which the proposed

activities address this need ; and
	this section would have received :

	

(iii) The ability of the grantee to
(i) In accordance with 42 U .S .C . eatery out the proposed activiTies

promptly .
(2i HUD will endeavor to make grant

awards within 30 days of the applica-
tion amendment deadline, or as soon
thereafter as practicable .

(f) Grant anomnts . HUD may make a
grant award for less than the amount
applied for or for fewer than all of the
activities identified in the application
amendment .

(g) Deadlines for using reallocated
amounts . Section 576.35 governs the use
of amounts reallocated under this sec-
tion .

approval of application amendments
under this section . HUD will endeavor
to make grant awards within 30 days of
the application amendment deadline .
or as soon thereafter as practicable .
(2) Program activities represented by

proposed amendments are subject to
environmental review under §576 .57 in
the same manner as original proposals .

(f) Deadlines for using reallocated grant
amounts . Section 576.35 governs the use
of amounts reallocated under this sec-
tion .

(g) Amounts that cannot be reallocated .
Any grant amounts that cannot lie re-
allocated to a State under this section
will be reallocated as provided by
§576 .43. Amounts that are reallocated
under this section. but that are re-
turned or unused . will be reallocated
under §576.45 .

(54 FR 46799. Nov . 7 . 1989 . a_s amended at 56
FR 56128 . Oct . 31 . 1991 : 60 FR. 1918 . Jan . 5 . 1995 .
Redesignated and amended at 61 FR 51651 .
Oct . 2, 19961

4576.43 Reallocation of grant amounts ;
lack of approved consolidated
plan-States, territories, and Indian
tribes .

(a) Applicability . This section applios
when :

(1) A State. territory. or Indian tribe
fails to obtain approval of its consoli-
dated plan within 90 days of the date
upon which amounts under this part
first become available for allocation in
any fiscal year : or
(2) Grant amounts cannot lie reallo-

cated to a State under §576.41 .
(1)) Grantees . (1) HUD will reallocate

the amounts that a State or Indian
tribe referred to in paragraph (a)(1) of

11373(d)(3) :aund
(ii) If grant amounts remain, then to

territories that demonstrate extraor-
dinary need or large numbers of home-
less individuals .
(2) HUD will make available the

amounts that a territory under para-
graph (a)(1) of this section would have
received to other territories that dem-
onstrate extraordinary need or large,
numbers of homeless individuals .

(c) Notification of funding availability .
HUD will make reallocations to States
and Indian tribes under this section by

goo
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(h) .4,ncoats not reallocated . Any grant
amounts that are not reallocated under
this section, or that are reallocated,
but are unused. will be reallocated
under §576 .45(4,) . Any amounts that are
reallocated . but are returned . will be
reallocated under §576.45(c) .
[54 FR 46799 . Nov . 7 . 1989 . as amended at 56
FR 56129 . Oct . 31- 1991 : 60 FR 1918 . San . 8 . 1995 .
Redesignated and amended at 61 FR 51551 .
Oct . 2 . 1996]

§576.45 Reallocation of grant amounts ;
returned or unused amounts .

(a) General . From time to time . HUD
will reallocate emergency shelter grant
amounts that are returned or unused .
as those terms are defined in paragraph
(f) of this section . HUD will make re-
allocations under this section by direct
notification or FEDERAL REGISTER No-
tice that will set forth the terms and
conditions under which the grant
amounts are to be reallocated and
grant awards are to he made .
(b) FEMA boards . HUD may use State

and local boards established under the
Emergency Food and Shelter Program
administered by the Federal Emer-
gency Management Agency . as a re-
source to identify potential applicants
for reallocated grant amounts .

(c) Reallocation-returned grant
mnototts-(1) States and formula cities
and counties . HUD will endeavor to re-
allocate returned emergency shelter
grant amounts that were initially allo-
cated under §576 .5 to a State or a for-
mula city or comity . for use within the
same jurisdiction. Reallocation of
these grant amounts is subject to the
following requirements :
(i) Returned grant amounts that were

	allocated to a State will be made avail-
able (A) first . t o units of genera iota
government within the State and (B) if
grant amounts remain. then to other
States .
(ii) Returned grant amounts that

were allocated to a formula city or
county will be made available :

(A) First, for use in the city or coun-
ty, to units of general local govern-
ment that are authorized under appli-
cable law to carry out activities serv-
ing the homeless in the jurisdiction :
(B) If grant amounts remain, then to

the State in which the city or county
is located :

223

(C) If grant amounts remain . t o units
of general local government in the
State: and
(D) If grant amounts remain. t o other

States .
(2) Indian tribes . Returned grant

amounts that were allocated to an In-
dian tribe will be made available to
other Indian tribes .

(3) Territories . Returned grant
amounts that were allocated to a terri-
tory will be made available . first . t o
other territories and, if grant amounts
remain, then to States .

(4) Further reallocation : States . formula
cities and counties, territories , and Indian
tribes . HUD will reallocate under para-
graph (e) of this section any grant
amounts that remain after applying
the preceding provisions of paragraph
(c) of this section or that are returned
to HUD after reallocation under those
provisions .
(5) The responsible HUD field office

will announce the availability of re-
turned grant amounts . The announce-
ment will establish deadlines for sub-
mitting applications . and will set out
other terms and conditions relating to
grant awards, consistent with this
part. The announcement will specify
the application documents to be sub-
mitted .
(6) The responsible HUD field office

may establish maximum grant
amounts, considering the grant
amounts available. and will rank the
applications using the criteria in para-
graph (e) of this section .
(7) HUD may matte a grant award for

less than the amount applied for or for
fewer than all of the activities identi-
fied in the application, based on com-
peting demands for grant amounts and
the extent to which the i'espec nve -ac=
ac=tivities address the needs of the home-
less .
(B) HUD will endeavor to make grant

awards within 30 days of the applica-
tion deadline or as soon thereafter as
practicable .
(9) Grouts awarded under this section

are subject to environmental review
under §576 .57 .
(d) Reallocation-unused grant

amounts. Unused grant amounts will be
added to the appropriation for the fis-
cal year immediately following the fis-
cal year in which the amounts become

r
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available to HUD for reallocation . and
will be allocated in accordance with
the provisions of § 576 .6 of this part .

lei Selection criteria . HUD will award
grants under paragraph (c) of this sec-
tion based on consideration of the lol-
lowirn criteria :
(1) The nature and extent of the

unmet homeless need within the lurfs-
diction in which the grant amounts
will be used :
(2) The extent to which the proposed

activities address this need : and
(3) The ability of the grantee to carry

out the proposed activities promptly .
(f) Defiinitimu-retunted m' unused

grant uOodlnts. (1) For purposes of this
section . emergency shelter grant
animus are considered "returned"
when they become available for re-
allocation because a jurisdiction does
not execute a grant agreement, with
HUD for them .

(2) For purposes of this section, emer-
gency shelter grant amounts are con-
sidered "unused" (i .e . . Federal
deobligation ) :
(i) When they become available for

reallocation by HUD after a grantee
has executed a grant agreement with
HUD for those amounts: or
(ii) The amounts remain after re-

allocation under §576 .43 or paragraph
(c) of this section .
[54 FR 46799 . Nor . 7 . 1989, as amended at 57
FR 54505 . Nov . 19 . 1992 : 60 FR 1918 . Jan . 5 .
1995 . Redesignetell and amended at 61 FR .
51551 . Oct . 2 .19961

Subpart E-Program Requirements

SOURCE : 54 FR 46799, Nov . 7 . 1989 . unless
otherwise noted . Redesignated at 61 FR 51550,
Oct. 2 . 1906 .

§576.51 Matching funds .
(a) General . (1) Each grantee . other

than a territory. must match the fund-
ing provided by HUD under this part as
set forth in 42 U .S .C . 11375 . This statute
provides that a grantee may use funds
from any source, including any other
federal source (but excluding the spe-
cific statutory subtitle from which
ESG funds are provided), as well as
State . local, and private sources_ pro-
vided that funds from the other source
are not statutorily prohibited to be
used as a match .

224
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(2) The first .5100 .000 of am- assistance
provided to a recipient that is a State
is not required to lie matched, but the
benefit of the unmatched amount "I'll -,
be shared as provided in 42 U.S.C .
11375(0)(4) . Matching funds must be pro-
vided after the date of the grant award
to the grantee . Funds used to match a
previous ESG grant may not be used to
match a subsequent grant award under
this part. A grantee may comply with
this requirement by providing the
matching funds itself . or through
matching funds or voluntary efforts
provided by any State recipient or non-
profit recipient (as appropriate) .
(3) It is the responsibility of the

grantee to ensure that any funds used
as matching funds are eligible under
the laws governing the funds to be used
as matching funds for a grant awarded
under this program .

(b) Calculating the ,matching mnourrt .
In calculating the amount of matching
funds, in accordance with 42 U.S .C .
11375(a)(3)_ the time contributed by vol-
unteers shall be determined at the rate
of S6 per hour. For purposes of this
paragraph. the granter will determine
the value of any donated material or
building, or of any lease . urine e nnet n-
od reasonably calculated to establish a
fair market value .
[61 FR. 51552 . Oct . 2 . 1996, as amended at 73 FR
75325 . Dec . 11 . 2008]

§ 576.53 Use as an emergency shelter.
(a)(1) Restrictions arzd defbvition . Pe-

riod of use restrictions applicable to
assistance provided under this part are
governed by 42 U .S .C . 11375(x) . Use of
grant amounts for developing and inn-
plementing homeless prevention activi-
tie s does not trigger period of use re-
t Wremenlts .
(2) For purposes of the requirements

under this section. the term dame Pen-
man population means either the same
types of homeless persons originally
served with ESG assistance (i .e. . bat-
tered spouses. runaway children . fanni-
lies . or mentally ill individuals). or
persons in the same geographic area .

(b) Calculating the applicable period .
The 3- and 10-year periods applicable
under paragraph (a) of this section
begin to run :

(1) In the case of a building that was
not operated as an emergency shelter
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for the homeless before receipt of grant
amounts under this part . on the date of
initial occupancy as an emergency
shelter for the homeless .

(2) In the case of a building that was
operated as an emergency shelter be-
fore receipt of grant amounts under
this part . on the date that grant
amounts are first obligated for the
shelter .

(54 FP 46799. Nov . 7- 1989 . Redesignated and
amended at 61 FR 51552 . Oct. 2 . 1996)

457655 Building standards .
(a) Any building for which emergency

shelter grant- amounts are used for con-
version. major rehabilitation. rehabili-
tation. or renovation must meet local
government safety and sanitation
standards .
(h) For projects of 15 or more units,

when rehabilitation costs are :
(1) 75 percent or more of the replace-

ment cost of the building, that project
must meet tile requirements of §8 .23(x)
of this title : or
(2) Less than 75 percent of the re-

placement cost of the building. that
project must meet the requirements of
§8.23(6) of this title .

[61 FR s1,552 Oct, 2, 19961

§576.56 Homeless assistance and par-
ticipation .

(a) Assistance . (1) Grantees and recipi-
ents must assure that homeless inch -
viduals and families are given assist-
ance in obtaining :
(i) Appropriate supportive services .

including permanent housing . medical
health treatment. mental health treat-
ment, counseling, supervision, and
	other services essential for achieving _

independent living ; and
(ii) Other Federal, State, local, and

private assistance available for such
individuals .
(2) Requirements to ensure confiden-

tiality of records pertaining to the pro-
vision of family violence prevention or
treatment services with assistance
under this part are set forth in 42
U.S.C . 11375)c)(5) .
(3) Grantees and recipients may. in

accordance with 42 U .S.C . 11375(e) . ter-
minate assistance provided under this
part to an individual or family who
violates prop am requirements .
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(bi Participation . (1) Each unit of local
government. Indian tribe, and non-
profit recipient that receives funds
under this part must provide for the
participation of homeless individuals
on its policymaking entity in accord-
ance with 42 U.S.C. 11375(d) .
(2) Each State . territory . Indian

tribe. unit of local government . and
nonprofit recipient that receives funds
under this part must involve homeless
individuals and families in providing
work or services pertaining to facili-
ties or activities assisted under this
part. in accordance with 42 U .S.C .
11375(c)(7) .

[61 FR 51x52 . Oct . 2 . 19961

§ 576.57 Other Federal requirements .

In addition to the Federal require-
ments set forth in 24 CFR part 5. use of
emergency shelter grant amounts must
comply with the following require-
ments :

(a) Nmrdisc? imination and equal oppor-
tunity. The nondiscrimination and
equal opportunity requirements at 24
CFR part 5 are modified as follows :

(1) Rehabilitation Act requirements .
HUD's regulations at 24 CFR part. 8 im-
plement section 504 of the Rehabilita-
tion Act of 1973 (29 L.S.C . 794) . For pur-
poses of the emergency shelter grants
program, the term ''dwelling units' in
24 CFR part 8 shall include sleeping ac-
commodations .
(2) Use of emergency shelter grant

amounts must also comply with the re-
quirement that the grantee or the
State recipient make known that use
of the facilities and services is avail-
„#,l,to H--en a nendiserlminatery
basis . If the procedures that -he grant-
ee or recipient intends to use to make
known the availability of the facilities
and services are unlikely to reach per-
sons of any particular race, color, reli-
gion. sex . age . national origin . familial
status. or disability who may qualify
for such facilities and services . the
grantee or recipient must establish ad-
ditional procedures that will ensure
that such persons are made aware of
the facilities and services . Grantees

I
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and recipients must also adopt proce-
dures which will make available to in-
terested persons information con-
cernhng the location of services and fa-
cilities that are accessible to persons
with disabilities .

(b) Applicability of OAMB Circulars .'
The policies . guidelines, and require-
ments of 24 CFR part 85 (codified pur-
suant to OMB Circular No . A-102) and
OMB Circular No . A-B7 . a s they relate
to the acceptance and use of emergency
shelter grant amounts by States and
units of general local government . and
Nos, A-110 and A-122 as they relate to
the acceptance and use of emergency
shelter grant amounts by private non-
profit organizations .
(c) The Lead-Based Paint Poisoning

Prevention Act (42 U .S.C . 4821-4846) .
the Residential Lead-Based Paint Haz-
ard Reduction Act of 1992 (42 U .S.C .
4851-4856) . and implementing regula-
tions at part 35 . subparts A . B, J, K .
and R of this title apply to activities
under this program .

(d) Conflicts of interest . In addition to
the conflict of interest requirements in
OMB Circulars A-102 and A-110, no per-
son-

(1)(i , Who i an employee . agent . con-
sultant. officer . or elected or appointed
official of the grantee, State recipient .
or nonprofit recipient (or of any des-
ignated public agency) that receives
emergency shelter grant amounts and
(it) Who exercises or has exercised

any functions or responsibilities with
respect to assisted activities . or

(2) Who is in a position to participate
in a decisionmaking process or gain in-
side information with regard to such
activities, may obtain a personal or fi-
nancial interest or benefit from the ac-
tivity. . or hits~an interest in army con-
tract . subcontract . or agreement with
respect thereto, or the proceeds there-
under. either for him or herself or for
those with whom he or she has family
or business ties, during his or her ten-
ure. or for one year thereafter . HUD
ma.y grant an exception to this exclu-
sion as provided in §§570 .611 (it) and (e)
of this chapter .

'OMB Ch'culers referenced in this section
are available at the Entitlement Cities Divi-
sion- Rome 7282 . Department of Housing and
Urban Development, 451 Seventh Street .
SW . . Washington. DC 20410 .

(e) Environmental + -eviou Iesponsibii-

ities-lL Genettlhi . Responsible entities
must assess the environmental effects
of each application under part 58 of
this title . An applicant must include in
its application an assurance that the
applicant will assume all the environ-
mental review responsibility that
would otherwise be performed by HUD
as the responsible Federal official
under the National Environmental Pol-
icy Act of 1969 (NEPA) and related an-
thorities listed in part 58 of this title .
The grant award is subject to comple-
tion of the environmental responsibil-
ities set out in part 58 of this title
within a reasonable time period after
notification of the award. This provi-
sion floes not preclude the applicant
from enclosing its environmental cer-
tification and Request for Release of
Funds with its application .

(2 , Awards to States . In the case of
emergency shelter grants to States
that are distributed to :
(i) Units of general local government .

the unit of general local government
shall be the responsible entity. and the
State will assume HUD's functions
with regard to the release of funds : or

Oi) Nonprofit organizations. the
State shall be the responsible entity .
and HUD will perform functions re-
garding release of funds under part 58
of this title .

(3) Release off funds . HUD will not re-
lease funds for an eligible activity if
the grantee, recipient . or any other
party commits emergency shelter
grant funds before the grantee submits .
and HUD approves, any required Re-
quest for Release of Funds .

(f) Audit . The financial management
systems used by a State, formula city
of uount3 nov.,iumenta u i . u a
Indian tribe that is a grantee under
this program must provide for audits in
accordance with part 44 of this title . A
private nonprofit organization is sub-
ject to the audit requirements of OAMB
Circular A-133 . as set forth in part 45 of
this title . LOMB Circulars are available
from the Executive Office of the Presi-
dent. Publication Service. 725 17th
Street. NW ., Suite G-2200, Washington .
DC 20503 . Telephone . 202-395-7332 .1

(g) Audit . The financial management
system used by a State or unit of gen-
eral local government that is a grantee
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or State recipient must provide for an-
dits in accordance with 24 CFR part 44 .
A private nonprofit organization is
subject to the audit requirements of
OMB Circular A-133 . as set forth in 24
CFR part 45 .
(h) Lobbying and disclosure requir(-

ments . The disclosure requirements and
prohibitions of 42 U.S .C . 3537a and 3545
and 31 U.S.C. 1352 (the Byrd Amend-
ment). and the implementing regula-
tions at parts 4 and 87 of this title .

(i) Duvis-Bacon Act. The provisions of
the Davis-Bacon Act (40 :.C.C. 276a-
276a--5i do not apply to this program .

(j) Jntergovernvnertal review . The re-
quirements of Executive order 12372
and the regulations issued under the
order at 24 CFR part 52 . to the extent
provided by FEDERAL REGISTER notice
in accordance with 24 CFR 52 .3 .

[54 FR 46799 . N ., . 7 . 1989. as amended at 57
FR 33356 . July 27 . 1992 : 61 FR 5210 . Felt . 9 .

1996. Redesisnated and amended at 61 FR
i1552 . Oct 2 . 1996 : 64 FIR 50226 . Sept . 10 . 19991

576.59 Relocation and acquisition .
(a) Minimizing displacement . Con-

sistent with the other goals and oblec-
tives of this part, grantees and recipi-
ents must assure that they- have taken
all reasonable steps to minimize the
displacement of person, (families . indi-
viduals . businesses . nonprofit organiza-
tions, and farms) as a result of a
project assisted under this part .

(b) Relocation assistance for displaced
persons . A displaced person (defined in
paragraph (f)(1) of this section) must be
provided relocation assistance at the
levels described in. and in accordance
with. 49 CFR. part 24. which contains
the government-wide regulations im-
plementing the Uniform Relocation As-
sistance and Real-7rop-erty Acquisition
Policies Act of 1970 (URA) (42 U .S .C .
4601-4655) .

(c) Real property acquisition require-
ments . The acquisition of real property
for aa project is subject to the URA and
the requirements described in 49 CFR
part 24 . subpart B .

(d) Responsibility of grantees and re-
cipients. Each grantee and recipient
must assure that it will comply with
the URA. the regulations at 49 CFR
part 24. and the requirements of this
section. The cost of assistance required
by this section may be paid from local

public funds . funds Provided in accord-
ance with this part . or funds available
from other sources .
(e) Appeals . A person who disagrees

with the grantee's or recipients deter-
mination concerning a payment or
other assistance required by this sec-
tion may file a written appeal of that
determination with the grantee or re-
cipient. The appeal procedures to be
followed are described in 49 CFR 24 .10 .

(f) Definition-(1) Displaced person . W
The term "displaced person' means a
person (family . individual . business .
nonprofit organization, or farm) that
moves from real property . or moves
personal property from real property,
permanently and involuntarily, as a di-
rect result of acquisition. rehabilita-
tion. or demolition for a project as-
sisted under this part . Permanent . in-
voluntary moves for an assisted project
include :
(A) A permanent move from the real

property (building or complex) fol-
lowing notice by the grantee . recipient
or property owner to move perma-
nently from the property. if the move
occurs on or after the date that the
grantee or recipient submits to HUD an
application for assistance that is later
approved and funded :
(B) A permanent move from the real

property that occurs before the submis-
sion of the application to HUD . if the
grantee. recipient or HUD determines
that the displacement resulted directly
from acquisition . rehabilitation, or
demolition for the project. or
(C) A permanent move from the real

property by a tenant-occupant of a
dwelling unit that occurs after the exe-
cution of the agreement between the
recipient and HUD if :

(I) 'l'ne tenan 1as n t-b ell pl'uvlded-
a reasonable opportunity to lease and
occupy a suitable, decent, safe and san-
itary dwelling in the same building/
complex following the completion of
the project at a rent, including esti-
mated average utility costs . that does
not exceed the greater of the tenant's
rent and estimated average utility
costs before the initiation of negotia-
tions, or 30 percent of gross household
income : or

(2) The tenant has been required to
relocate temporarily but the tenant is
not offered payment for all reasonable
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out-of-pocket expenses incurred in con-
nection with the temporary relocation
or other conditions of the temporary
relocation are not reasonable . and the
tenant dons not return to the building'g
complex:or
(3) The tenant is required to move to

another unit in the same buildingcom-
plex but is not offered reimbursement
for all reasonable out-of-pocket ex-
penses incurred in connection with the
move .
(ii) A person does not qualify as a

"displaced person - 'if:
(A) The person has been evicted for

cause based upon a serious or repeated
violation of material terms of the lease
or occupancy agreement and HUD de-
termines that the eviction was not un-
dertaken for the purpose of evading the
obligation to provide relocation assist-
ance :
(B) The person moved into the prop-

erty after the submission of the appli-
cation and, before Commencing occu-
pancy, received written notice of the
expected displacement :
(C) The person is ineligible wider 49

CFR 24 .2(8)(2) : or
(D) HUD determines that the person

was not displaced as a direct result of
acquisition, rehabilitation . or demoli-
tion for the project.

(iii) The grantee or recipient may. a t
any time . request a HUD determina-
tion of whether a displacement is or
would be covered under this section .
(2) Initiation of negotiations . For

purposes of determining the type of re-
placement housing payment to be made
to a residential tenant displaced as a
direct result of privately undertaken 5576.65 Recordkeeping .
rehabilitation, demolition, or acquisi-

	

(a.) Each grantee must ensure that
Sioll-of the real 77rolierty . the term pggords art maintained fsr_a,_4-vear be-
"initiation of negotiations' - means the riod to document compliance with the
execution of the agreement between provisions of this part .
the grantee. and HUD . (b) Requirements to ensure co nfidet-
(Approved by the Umoe of management and tiality of records pertaining to the pro-
Budget under OMB control number 2506-0089) vision of family violence prevention or

treatment services with assistance
51[69 FR 46799 . Nov . 7 . 1989, as amended al

	

uncle, this part are set . forth in 42FR 52397, lice . 21 . 1989 . Redesignated a0 61 PR

	

U .S .C . 11375(0)(5) .51553, Oct . 2 .19961

Subpart F-Grant Administration

4576.61 Responsibility for grant ad-
ministration .

Grantees are responsible for ensuring
that emergency shelter grant amounts
are administered in accordance with
the requirements of this part and other
applicable laws . The State . territory .
Indian tribe . or unit of local govern-
ment is responsible for ensuring that
its recipients carry out the recipients'
emergency shelter grant programs in
compliance with all applicable require-
ments in the case of :
to, A State making grant amounts

available to State recipients: or
(b) A territory. Indian tribe . or unit

of general local government distrib-
uting grant amounts to nonprofit re-
cipients .
[54 FR 46799 . Nov . 7 . 1989 . Redesignaoed and
amended at 61 FR 61653 . Oct. 2,1996J

5576.63 Method of payment.
Payments are made to a grantee

upon its request after the grant agree-
ment has been fully executed, and may
include a working capital advance for
30 day,, cash needs or an advance of
55 .000 . whichever is greater . Thereafter.
the grantee will be reimbursed for the
amount of its actual cash disburse-
ments. If a grantee requests a working
capital advance, it must base the re-
quest on a realistic . firm estimate of
the amounts required to be disbursed
over the 30-day period in payment of el-
igible activity costs .
[54 FR 46799 . Nov . 7 . 1989 . Redesignsted and
amended at 61 FR 51553 . Oct . 2 . 1996]

[61 FR 51553, Oct . 2 . 1996]

5576.67 Sanctions .

Souacn: 54 Fit 46799 . Nov . 7, 1989 . Unless (a) HUD sonrtions . If HUD determines
otherwise noted . Redesienated at 61 FR 51550, that a grantee is list complying with
Oct.2 .1996.

	

the requirements of this part or of
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other applicable Federal law . HUD may
(in addition to any remedies that tray
otherwise be available) take any of the
following sanctions . a s appropriate :
(I i Issue a warning letter that further

failure to comply with such require-
ments will result In a more serious
sanction :

(2) Condition a future grant :
(3) Direct the grantee to stop the fit-

curring of costs with grant amounts :
(4) Require that some or all of the

grant amounts be remitted to HUD :
(5) Reduce the level of funds the

grantee would otherwise be entitled to
receive: or
(6) Elect not to provide future grant

funds to the grantee until appropriate
actions are taken to ensure compli-
ance .
(h) State sanctions . If a State deter-

mines that a State recipient is not
complying with the requirements of
this part or other applicable Federal
laws. the State must take appropriate
actions, which may include the actions
described in paragraph (a) of this sec-
tion. Any _--ant amounts that become
available to a State as a result of a
sanction under this section must. a t
the option of the State . be made avail-
able (as soon as practicable) to other
nonprofit organizations or units of gen-
eral local government located in the
State for use within the time periods
specified in §576 .35(a)(2) . m' to HUD for
reallocation under §576 .451 d) .

(c) Reallocations . Any grant amounts
that become available to HUD as a re-
sult of the imposition of a sanction
Under this section will be reallocated
under §576 .45(d) .
[54 FR . 46799 . No, 7. 1989 . Redesisnated and
amended at 61 FR 51553. Oct . 2 . 1996]

PART 581-USE OF FEDERAL REAL
PROPERTY TO ASSIST THE HOME-
LESS

Sec .
581 .1 nearitione .
581 .2 Applicability .
581 .8 collecting the infetmation .
581 .4 Suitability determination .
581 .5 Heal property reported excess to GSA .
681 .6 Suitability criteria .
681 .7 Determination of availability .
581 .8 Pnillic notice of detcrmination .
581 .9 App)iCaticII proe055-
581 .10 Actin, en approved applications .

229

581 .11 Unsuitable properties .
581 .12 Na applications approved .
581 .13 waivers .
AUTHORITY : 42 U.SC 11411 note : 42 U .S .C .

3585(dI .
SOURCE: 56 FR 23794 . 23795, May 24- 1991 . un-

less otherwise noted .

§581.1 Definitions .
Applicant means any representative

of the homeless which has submitted
an application to the Department of
Health and Human Services to obtain
use of a particular suitable property to
assist the homeless .

Checklist or property checklist means
the form developed by HUD for use by
landholding agencies to report the in-
formation to be used by HUD in mak-
ing determinations of suitability .

Classification means a property's des-
ignation as unutilized, underutilized,
excess. or surplus .
Day means one calendar day includ-

ing weekends and holidays .
Eligible organization means a State,

unit of local government or a private
non-profit organization which provides
assistance to the homeless. and which
is authorized by its charter or by State
law to enter into an agreement with
the Federal government for use of real
property for the purposes of this sub-
part. Representatives of the homeless
interested in receiving a deed for a par-
ticular piece of surplus Federal prop-
erty must be section 501(c)(3) tax ex-
empt .
Excess property means any property

under the control of any Federal execu-
tive agency that is not required for the
agency's needs or the discharge of its
responsibilities . as determined by the
head of the agency pursuant to 40
U . B .L . 4E3--
GSA means the General Services Ad-

ministration .
HHS means the Department of Health

and Human Services .
Homeless means :
(1) An individual or family that lacks

a fixed, regular, and adequate night-
time residence : and

(2) All individual or family that has a
primary nighttime residence that is :

(1) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels . congregate
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described in paragraph (a) of this sec-
tion, or by the authority set forth in
paragraphs (b), (c) or (d) of this section,
that any of the following cir-
cumstances has occurred with respect
to data. information or report(s) re-
quired by sections 309(m) or (n) of the
Fannie Mae Charter Act, sections 307(e)
or (f) of the Freddie Mac Act, or sub-
part E of this part, the Secretary may
regard this as a GSE s failure to sub-
mit such data . information or report(s)
and, accordingly, the Secretary may
take the additional enforcement ac-
tions authorized by paragraph (e)(2) of
this section :

(i) A GSE fails to submit the certifi-
cation required by paragraphs (b)(1)
and (b)(2) of this section in connection
with such data, information or re-
port(s) : or
(ii) A GSE submits the certification

required by paragraph (b) of this sec-
tion. but the Secretary later deter-
mines that the data, information or re-
port(s) are not true. correct and com-
plete. For data, information or re-
port(s) subject to paragraphs (c) or (d)
of this section . the Secretary may pur-
sue the additional enforcement rem-
edies under paragraph (e)(2) only in
connection with material errors, omis-
sions or discrepancies, as those terms
are defined in §81 .102(c) or (d) . In addi-
tion, the Secretary may only pursue
such remedies in connection with ma-
terial errors, omissions or discrep-
ancies arising under paragraph (d) of
this section if the GSE has failed to
purchase a sufficient amount or type of
mortgages, as provided in paragraphs
(d)(3)and (d)(4) of this section .

	

TIONS OF HIGHER EDUCATION,
(2) Remedies. (i) Submissions required

	

' HOSPITALS, AND---OTHER NON

	

-

	

-

	

-
under the GSE's charter acts . After the

	

PROFIT ORGANIZATIONS
Secretary makes a determination
under paragraph (e)(1) of this section

	

Subpart A--General
that any of the circumstances de-
scribed in paragraphs (e)(1)(i) or (ii) has Sec .
occurred with respect to data, informa- 84 .1 Purpose .
tion, or report(s) required by sections 84 .2 Definitions .

309(m) or (n) of the Fannie Mae Charter 84 .4
.4 Effect n sther issuances .

Act, or by sections 307(e) or (f) of the gq,b Subawards .
Freddie Mac Act, the Secretary may
pursue any or all of the following rem-

	

Subpart B-Pre-Award Requirements
cities in accordance with paragraph 84 .10 Purpose .(e)(3), or applicable law, as appropriate :

	

B4.11 Pre-award policies .
(A) A cease-and-desist order against 84 .12 Forms for applying for Federal assist-

the GSE for failing to submit the re-

	

ance .
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quired data, information or report(s) in
accordance with this section ;
(B) Civil money penalties against the

GSE for failing to submit the required
data. information or report(s) in ac-
cordance with this section ;
(0) Any other civil or administrative

remedies or penalties against the GSE
that may be available to the Secretary
by virtue of the GSE's failing to sub-
mit or certify the required data, infor-
mation or report(s) in accordance with
this section .

(ii) Submissions required under subpart
E of this part . After the Secretary
makes a determination under para-
graph (e)(1) of this section that any of
the circumstances described In para-
graphs (e)(1)(i) or (ii) has occurred with
respect to data, information or re-
port(s) required under subpart E of this
part (but that are not required by sec-
tions 309(m) or (n) of the Fannie Mae
Charter Act or by sections 307(e) or (f)
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary .
The Secretary shall pursue such rem-
edies alder applicable law .

(3) Procedures . The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he. or
she may initiate against a GSE under
paragraph (e) of this section .
[69 FR 63642, Nov . 2, 20041

PART 84-UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
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84 .13 Debarment and suspension : Drug-Free

agement .
84.21 Standards for financial management

systems .
84.22 Payment .
84 .23 Cost sharing or matching .
84.24 Program income .
84.25 Revision of budget and program plans .
84.26 Non-Federal audits .
84,27 Allowable costs .
84 .28 Period of availability of funds .

PROPERTY STANDARDS
84.30 Purpose of property standards .
84 .31 Insurance coverage .
84 .32 Real property .
84.33 Federally-owned and exempt property .
84.34 Equipment .
84.35 Supplies and other expendable prop-

erty .
84 .36 Intangible property.
84.37 Property trust relationship .

84 .40
84 41
84 .42
84 .43
84 .44
84 .45
84 .46
84 .47
84 .48

PROCUND201 r STANDARDS
Purpose of procurement standards .
Recipient responsibilities .
Codes of conduct .
Competition_
Procurement procedures .
Cost and price analysis .
Procurement records .
Contract administration .
Contract provisions .

REPORTS AND RECORDS

84 50 Purpose of reports and records .
84.51 Monitoring

	

(1) Goods and other tangible propertyand- reporting

	

ograln
performance .

	

receive-d;-
8452 Financial reporting .

	

(2) Services performed by employees .
84.53 Retention and access requirements for contractors, subrecipients, and other

records,

	

payees; and

TERMINATION AND ENFORCENE 'T

	

(3) Other amounts becoming owed
under programs for which no current

84.60 Purpose of termination and enforce- services or performance is required .
ment .

	

Accrued income means the sum of:84.61 Termination .
84.62 Enforcement .

	

(1) Earnings during a given period
from :

Subpart D-After-the-Award Requirements

	

(i) Services performed by the recipi-
ent; and
(ii) Goods and other tangible prop-

erty delivered to purchasers ; and
(2) Amounts becoming owed to the

recipient for which no current services

84.70 Purpose .
84 .71 Closeout procedures .
84.72 Subsequent adjustments and con-

tinuing responsibilities .
84 .73 Collection of amounts due .

443

§ 84.2

Subpart E-Use of Lump Sum Grants

justments and continuing responsibil-
ities .

APPENDIX A To PART 84-CONTRAcv PROVI-
SIONS

AurieomTv : 42 U .S .C . 3535(d) .

SOURCE : 59 FR 47011 . Sept . 13, 1994, unless
otherwise noted .

Subpart A-General

84.1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Additional or inconsistent re-
quirements shall not be imposed, ex-
cept as provided in §§84 .4, and 84 .14 or
unless specifically required by Federal
statute or executive order . Non-profit
organizations that implement Federal
programs for the States are also sub-
ject to State requirements .

F 84.2 Definitions .

Accrued expenditures means the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for :
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or performance is required by the re-
cipient .

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation . transportation .
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient's regular
accounting practices .
Advance means a payment made by

Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules .
Award means financial assistance

that provides support or stimulation to
accomplish a public purpose . Awards
include grants and other agreements in
the form of money or property in lieu
of money, by HUD to an eligible recipi-
ent. The term does not include : tech-
nical assistance . which provides serv-
ices instead of money other assistance
in the form of loans, loan guarantees.
capital advances under the Sections 202
and 811 programs . interest subsidies, or
insurance: direct payments of any kind
to individuals ; and, contracts which
are required to be entered into and ad-
ministered under procurement laws
and regulations .
Cash contributions means the recipi-

ent's cash outlay, including the outlay
of money contributed to the recipient
by-third parties _

	

_

	

This amount may include any author-
Closeout means the process by which ized carryover of unobliga-tEd- funds--

	

-	
HUD determines that all applicable ad-
ministrative actions and all required
work of the award have been completed
by the recipient and HUD .
Contract means a procurement con-

tract under an award or subaward, and
a procurement subcontract under a re-
cipient's or subrecipient's contract .
Cost sharing or matching means that

portion of project or program costs not
borne by HUD .
Date of completion means the date on

which all work under an award is coin-
pleted or the date on the award docu-
ment, or any supplement or amend-

444

meat thereto . on which HUD sponsor-
ship ends .

Disallowed costs means those charges
to an award that HUD determines to be
unallowable . in accordance with the
applicable Federal cost principles or
other terms and conditions contained
in the award .
Equipment means tangible nonexpend-

able personal property including ex-
empt property charged directly to the
award having a useful life of more than
one year and an acquisition cost of
$5000 or more per unit . However, con-
sistent with recipient policy . lower
limits may be established.
Excess property means property under

the control of HUD that. as determined
by the Secretary, is no longer required
for its needs or the discharge of its re-
sponsibilities .
Exempt property means tangible per-

sonal property acquired in whole or in
part with Federal funds. where HUD
has statutory authority to vest title in
the recipient without further obliga-
tion to the Federal Government . An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (31 U .S .C .
6306), for property acquired under an
award to conduct basic or applied re-
search by a non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research.

Federal awardinp agency means the
Federal agency that provides an award
to the recipient .

Federal funds authorized means the
total amount of Federal funds obli-
gated by HUD for use by the recipient .

from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property's acquisition costs
and any improvement expenditures
paid with Federal funds .
Funding period means the period of

time when Federal funding is available
for obligation by the recipient .

Intangible property and debt instru-
ments means. but is not limited to .
trademarks, copyrights, patents and
patent applications and such property
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as loans. notes and other debt instru- earned on advances of Federal funds is
meats, lease agreements, stock and not program income . Except as other-
other instruments of property owner- wise provided in HUD regulations or
ship, whether considered tangible or in- the terms and conditions of the award,
tangible .

	

program income does not include the
Obligations means the amounts of or- receipt of principal on loans, rebates .

ders placed, contracts and grants credits, discounts . etc .. or interest
awarded, services received and similar earned on any of them .
transactions during a given period that

	

Project costs means all allowable
require payment by the recipient dur- costs, as set forth in the applicable
ing the same or a future period.

	

Federal cost principles, incurred by a
Outlays or expenditures means charges recipient and the value of the contribu-

made to the project or program . They tions made by third parties in accom-
may be reported on a cash or accrual plishing the objectives of the award
basis. For reports prepared on a cash during the project period .
basis, outlays are the sum of cash dis-

	

Project period means the period estab-
bursements for direct charges for goods lished in the award document during
and services, the amount of indirect ex- which HUD sponsorship begins and
pense charged, the value of third party ends .
in-kind contributions applied and the Property means, unless otherwise
amount of cash advances and payments stated, real property, equipment, in-
made to subrecipients. For reports pre- tangible property and debt instru-pared on an accrual basis, outlays are ments .the sum of cash disbursements for di-

	

Real property means land, includingrect charges for goods and services, the
amount of indirect expense incurred, land improvements, structures and ap-
the value of in-kind contributions ap- purtenances thereto, but excludes mov-

plied. and the net increase (or de- able machinery and equipment .

crease) in the amounts owed by the re- Recipient means an organization re-
cipient for goods and other property re- ceiving financial assistance directly
ceived, for services performed by em- from HUD to carry out a project or
ployees. contractors, subrecipients and program . The term includes public and
other payees and other amounts be private institutions of higher edu-
coming owed under programs for which cation, public and private hospitals,
no current services or performance are and other quasi-public and private non-
required.

	

profit organizations such as, but not
Personal property means property of limited to. community action agencies,

any kind except real property . It may research institutes, educational asso-
be tangible, having physical existence, ciations, and health centers . The term
or intangible, having no physical exist- includes commercial organizations,
ence . such as copyrights, patents, or international organizations when oper-
securities .

	

ating domestically (such as agencies of
Prior approve,

	

Bans written ap the United Nations) which are recipi-
proval by an authorized official evi- ents, subrecipients, - or•contractors-or-
denting prior consent .

	

subcontractors of recipients or sub-
Program income means gross income recipients. The term does not include

earned by the recipient that is directly government-owned contractor-operated
generated by a supported activity or facilities or research centers providing
earned as a result of the award (see ex- continued support for mission-oriented,
clusions in §§84 .24 (e) and (h)) . Program large-scale programs that are govern-
income includes, but is not limited to, ment-owned or controlled, or are des-
income from fees for services per- ignated as federally-funded research
formed, the use or rental of real or per- and development centers . The term
sonal property acquired under feder- does not include mortgagors that re-
ally-funded projects, the sale of tom- ceive mortgages insured or held by
modities or items fabricated under an HUD or mortgagors or project owners
award, license fees and royalties on that receive capital advances from
patents and copyrights, and interest on HUD under the Section 202 and 811 pro-
loans made with award funds . Interest grams .
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Research and development means all
research activities, both basic and ap-
plied . and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. 'Research" is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied . "Development"
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems. or meth-
ods, including design and development
of prototypes and processes . The term
research also includes activities in-
volving the training of individuals in
research techniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function .

Small awards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U .S .C . 403(11) . whichever is
greater.
Subaward means :
(1) An award of financial assistance

in the form of money, or property in
lieu of money . made under an award by
a recipient to an eligible subrecipient
or by a subrecipient to a lower tier sub-
recipient. The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a contract, but does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition
of "award" .

(2) For Community Development
Block Grants, the term "subaward"
does not -include -the arrangenrent--goods-and-services drre ctly>7eulefiting	------
whereby the prime recipient transfers and specifically identifiable to the
funds to another entity and that entity
is the project . A distinction is made be-
tween such a transfer for the further-
ance of the prime recipient's goals and
the transfer of funds to a subrecipient
who carries out activities and is ac-
countable to the prime recipient . For
example, in a CDBG award where a
prime recipient has as its program goal
the revitalization of a downtown area .
the funds transferred to a business in
the downtown areaa to remodel its store
would not be considered a subaward
subject to this part 84 .

446

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term in-
cludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations) .
Supplies means all personal property

excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
("subject inventions") . as defined in 37
CFR part 401. "Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements ."
Suspension means an action by HUD

that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD . Suspension of an award is a
separate action from suspensions under
BUD regulations implementing E .O .
12549 and E .O . 12669. "Debarment and
Suspension," at 2 CFR part 2424 .
Termination means the cancellation

of HUD sponsorship. in whole or in
part, under an agreement at any time
prior to the date of completion .
Third party in-kind contributions

means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of

project or program .
Unliquidated obligations . for financial

reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid .
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded .
Unobligated balance means the por-

tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deducting
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the cumulative obligations from the
cumulative funds authorized .

Uvrrecoveved indirect cost means the
difference between the amount awarded
and the amount which could have been
awarded under the recipient's approved
negotiated indirect cost rate .

6Vo'king capital advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
disbursement needs for a given initial
period .
[59 FR 97011, Sept. 13, 1994, as amended at 72
FR 73492, Dec . 27, 2007]

84.3 Effect on other issuances .
For awards subject to this part, all

administrative requirements of codi-
fied program regulations, program
manuals. handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded .. except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §84 .4,

§ 84 .4 Deviations.
The Office of Management and Budg-

et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity. exceptions from the
requirements of this rule shall be per-
mitted only in unusual circumstances .
HUD may apply more restrictive re-
quirements to a class of recipients
when approved by OMB . HUD may
apply less restrictive requirements
when awarding small awards and when
approved by 0MB, except for those re-
quirements which are statutory. Ex-
ceptions on a case-by-case basis may
also be made by IIUD .

§ 84.5 Subawards.
Unless sections of this part specifi-

cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals . commercial organiza-
tions and international organizations
operating domestically, or other non-
profit organizations. State, local and
Federally recognized Indian tribal gov-
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§ 84.12

erninent subrecipients are subject to
the provisions of regulations imple-
menting the grants management com-
mon rule. ''Administrative Require-
ments for Grants and Cooperative
Agreements to State, Local and Feder-
ally Recognized Indian Tribal Govern-
ments," (24 CFR part 85) .

Subpart B-Pre-Award
Requirements

484.10 Purpose .
Sections 84.11 through 84.17 prescribe

forms and instructions and other pre-
award matters to be used in applying
for HUD awards .

§ 84 .11 Pre-award policies .
(a) Use of Grants and Cooperative

Agreements, and Contracts. In each in-
stance. HUD shall decide on the appro-
priate award instrument (i .e ., grant,
cooperative agreement, or contract) .
The Federal Grant and Cooperative
Agreement Act (31 U .S.C. 6301-0B) gov-
erns the use of grants, cooperative
agreements and contracts . A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute . The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, "substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement ." Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the
direct benefit or use of the FederaF
Government .

(b) public Notice and Priority Setting .
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statute .

§84.12 Forms for applying for Federal
assistance .

(a) HUD shall comply with the appli-
cable report clearance requirements of
5 CFR part 1320, "Controlling Paper-
work Burdens on the Public," with re-
gard to all forms used by HUD in place
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of or as a supplementt to the Standard
Form 424 (SF-424) series .
(b) Applicants shall use the SF-424 se-

ries or those forms and instructions
prescribed by HUD .
(c) For Federal programs covered by

E .O. 12372. 'Intergovernmental Review
of Federal Programs," the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC) .
The name and address of the SPOC for
a particular State can be obtained from
the Catalog of Federal Domestic Assist-
ance . The SPOC shall advise the appli-
cant whether the program for which
application is made has been selected
by that State for review .

§84.13 Debarment and suspension ;
Drug-Free Workplace.

(a) Recipient., and subrecipients shall
comply with the governmentwide non-
procurement debarment and suspension
requirements in 2 CFR part 2424 . These
governmentwide requirements restrict
suhawards and contracts with certain
parties that are debarred, suspended . or
otherwise excluded from or ineligible
for participation in federal assistance
programs or activities .

(b) Recipients and subrecipients shall
comply with the requirements of the
Drug-Free Workplace Act of 1988 (42
U .S .C . 701) . as set forth at 24 CFR part
21 .
[72 FR 73491 . Dec . 27 . 2007]

(b) Is not financially stable ;
(c) Has a management system that

does not meet the standards prescribed
in this part ;
(d) Has not conformed to the terms

and conditions of a previous award: or
(e) Is not otherwise responsible, HUD

may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to :
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
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corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected .

§ 84.15 Metric system of measurement .

The Metric Conversion Act . as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U .S .
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce. when the metric
system of measurement will be used in
the agency's procurements . grants . and
other business-related activities . Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities .
HUD shall follow the provisions of E.O .
12770. "Metric Usage in Federal Gov-
ernment Programs .'

§ 84 .16 Resource Conservation and Re-
covery Act .

Under the Resource Conservation and
Recovery Act (RCRA) (Pub . L . 944-580.
42 U.S.C. 6962) . any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with Section
6002. Section 6002 requires that prof-

§ 84.14 Special award conditions.

	

erence be given in procurement pro-
If an applicant or recipient :

	

grams to the purchase of specific prod-
. As)-IIas-a history. of.pool perfoarm- nets containing recycled materials

identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254) .
Accordingly, State and local institu-
tions of higher education, hospitals,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that receive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the EPA guidelines .
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484.17 Certifications and representa-
tions .

Unless prohibited by statute or codi-
fied regulation, HUD is authorized and
encouraged to allow recipients to sub-
mit certifications and representations
required by statute, executive order .. or
regulation on an annual basis, if the re-
cipients have ongoing and continuing
relationships with the agency . Annual
certifications and representations shall
be signed by responsible officials with
the authority to ensure recipients'
compliance with the pertinent require-
ments .

Subpart C-Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§84.20 Purpose of financial and pro-
gram management .

Sections 84.21 through 84 .28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for : satisfying cost
sharing and matching requirements,
accounting for program income . budget
revision approvals . making audits. de-
termining allowability of cost, and es-
tablishing fund availability .

§84.21 Standards for financial man-
agement systems .

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever practical .
(b) Recipients' financial management

systems shall provide for the following :
(1) Accurate, current and complete

disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §84 .52 . If
a recipient maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system . These
recipients may develop such accrual
data for their reports on the basis of an
analysis of the documentation on hand .
(2) Records that identify adequately

the source and application of funds for
federally-sponsored activities . These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
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§ 84.21

antes. assets, outlays, income and in-
terest .
(3) Effective control over and ac-

countability for all funds, property and
other assets . Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes .
(4) Comparison of outlays with budg-

et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data .
(5) Written procedures to minimize

the time elapsing between the transfer
of funds to the recipient from the U.S .
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L . 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205 . "Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs ."
(6) Written procedures for deter-

mining the reasonableness . allocabillty
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award .
(7) Accounting records including cost

accounting records that are supported
by source documentation .
(c) Where the Federal Government

guarantees or insures the repayment of
money borrowed by the recipient, HUD,
at its discretion, may require adequate
bonding and - insuranceinsurance- if the-bonding
and insurance requirements of the re-
cipient are not deemed adequate to
protect the interest of the Federal Gov-
ernment .
(d) HUD may require adequate fidel-

ity bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government's interest .
(e) Where bonds are required in the

situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, "Surety Companies Doing
Business with the United States ."
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§84.22 Payment .
(a) Payment methods shall minimize

the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants. or payment by other
means by the recipients . Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205 .
(b) Recipients are to be paid in ad-

vance, provided they maintain or dem-
onstrate the willingness to maintain :
(1) Written procedures that minimize

the time elapsing between the transfer
of funds and disbursement by the re-
cipient and
(2) Financial management systems

that meet the standards for fund con-
trol and accountability as established
in §84 .21. Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and be
timed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
-ram or project . The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual disbursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect costs .

(c) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient .
(1) Advance payment mechanisms in-

clude, but are not limited to, Treasury
-check-and-electtoniefundstlnsfer.	--{yate5-refunds-..contract--settlements, .- .-

audit recoveries and interest earned on
such funds before requesting additional
cash payments .

(h) Unless otherwise required by stat-
ute. HUD shall not withhold payments
for proper charges made by recipients
at any time during the project period
unless paragraphs (h)(1) or (h)(2) of this
section apply .
(1) A recipient has failed to comply

with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements .

(2) The recipient or subrecipient is
delinquent in a debt to the United

(2) Advance payment mechanisms are
subject to 31 CFR part 205 .
(3) Recipients shall be authorized to

submit requests for advances mad reim-
bursements at least monthly when
electronic fund transfers are not used .
(d) Requests for Treasury check ad-

vance payment shall be submitted on
SF-270. "Request for Advance or Reim-
bursement," or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
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cluded by special HUD instructions for
electronic funds transfer .
(e) Reimbursement is the preferred

method when the requirements in para-
graph (b) of this section cannot be met .
HUD may also use this method on any
construction agreement, or if the
major portion of the construction
project is accomplished through pri-
vate market financing or Federal
loans, and the Federal assistance con-
stitutes a minor portion of the project .
(1) When the reimbursement method

is used . HUD shall make payment with-
in 30 days after receipt of the billing .
unless the billing is improper .
(2) Recipients shall be authorized to

submit request for reimbursement at
least monthly when electronic funds
transfers are not used .

(f) If a recipient cannot meet the cri-
teria for advance payments and HUD
has determined that reimbursement is
not feasible because the recipient lacks
sufficient working capital, HUD may
provide cash on a working capital ad-
vance basis . Under this procedure . HUD
shall advance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee's disbursing cycle .
Thereafter. HUD shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient's ac-
tual cash disbursements .
(g) To the extent available, recipi-

ents shall disburse funds available from
repayments to and interest earned on a
revolving fund. program income, re-
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Transfer rules (31 CFR part 206) . inter-
est should be remitted to the III-IS Pay-
ment Management System through an
electronic medium such as the
FEDWIRE Deposit system . Recipients
which do not have this capability
should use a check . Interest amounts
up to $250 per year may be retained by
the recipient for administrative ex-
pense . State universities and hospitals
shall comply with CMIA, as it pertains
to interest . If an entity subject to
CMIA uses its own funds to pay pre-
award costs for discretionary awards
without prior written approval from
the Federal awarding agency, it waives
its right to recover the interest under
CMIA .
(m) Except as noted elsewhere in this

rule, only the following forms shall be
authorized for the recipients in re-
questing advances and reimburse-
ments . Federal agencies shall not re-
quire more than an original and two
copies of these forms .

(1) SF-270, Request for Advance or Re-
imbursement . HUD has adopted the SF-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vance methods are not used . HUD has
the option of using this form for con-
struction programs in lieu of the SF-
271, 'Outlay Report and Request for
Reimbursement for Construction Pro-
grams .'

(2) SF 271, Outlay Report and Request
for Reimbursement for Construction Pro-
grains . HUD has adopted the SF271 as
the standard form to be used for re-
questing reimbursement for construc-
tionbearing account would not be ex- stitute the-programs

SF--270-whim
HUD may sub-

pected to earn interest in excess of $250

	

when HUD deter-
mines that it provides adequate infor-
mation to meet Federal needs .

States as defined in OMB Circular A--
129 . "Managing Federal Credit Pro-
grams." Under such conditions . HUD
may . upon reasonable notice. inform
the recipient that payments shall not
be made for obligations incurred after
a specified date until the conditions
are corrected or the indebtedness to
the Federal Government is liquidated .
(i) Standards governing the use of

banks and other institutions as deposi-
tories of funds advanced under awards
are as follows .
(1) Except for situations described in

paragraph (i)(2) of this section. HUD
shall not require separate depository
accounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds .

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible .
(j) Consistent with the national goal

of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall he
encouraged to use women- owned and
minority-owned banks (a hank which is
owned at least 50 percent by women or
minority group members) .
(k) Recipients shall maintain ad-

vances of Federal funds in interest
bearing accounts, unless paragraphs
(k)(1), (k)(2), or (k)(3) of this section
apply .
(1) The recipient receives less than

$120.000 in Federal awards per year .
(2) The best reasonably available in-

per year on Federal cash balances .
(3) The depository would require an

average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources .
(1) For those entities where CMIA

and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD
20852. In keeping with Electronic Funds
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84.23 Cost sharing or matching.
(a) All contributions, including cash

and third party in-kind, shall be ac-
cepted as part of the recipient's cost
sharing or matching when such con-
tributions meet all of the following cri-
teria .

(1) Are verifiable from the recipient's
records .
(2) Are not included as contributions

for any other federally-assisted project
or program .
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(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives .
(4) Are allowable under the applica-

ble cost principles .
(5) Are not paid by the Federal Gov-

ernment under another award . except
where authorized by Federal statute to
be used for cost sharing or matching .
(6) Are provided for in the approved

budget when required by HUD .
(7) Conform to other provisions of

this part, as applicable .
(b) Unrecovered indirect costs may be

included as part of cost sharing or
matching only with the prior approval
of HUD .
(c) Values for recipient contributions

of services and property shall be estab-
lished in accordance with the applica-
ble cost principles . If HUD authorizes
recipients to donate buildings or land
for constructionlfacilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall he the lesser of para-
graphs (c)(1) or (c)(2) of this section.

(1) The certified value of the remain-
ing life of the property recorded in the
recipients accounting records at the
time of donation .

(2) The current fair market value . How-
ever, when there is sufficient justifica-
tion. HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the
certified value at the time of donation
to the project .
(d) Volunteer services furnished by

professional and technical personnel .
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the s ervice is an
integral and necessary part of an ap-
proved project or program . Rates for
volunteer services shall he consistent
with those paid for similar work in the
recipient's organization . In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved . In either
case. paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation .
(e) When an employer other than the

recipient furnishes the services of an
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employee, these services shall be val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonable . allowable, and al-
locable. but exclusive of overhead
costs), provided these services are in
the same skill for which tire employee
is normally paid .
(f) Donated supplies may include

such items as expendable equipment ..
office supplies, laboratory supplies or
workshop and classroom supplies .
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation .
(g) The method used for determining

cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award. if paragraphs (g)(l) or (g)(2) of
this section apply .
(1) If the purpose of the award is to

assist the recipient in the acquisition
of equipment. buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching .
(2) If the purpose of the award is to

support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made . However, the full value of equip-
ment or other capital assets and fair
rental charges for land may he allowed .
provided that HUD has approved the
charges .
(h) The value of donated property

shall be determined in accordance with
themsualaccounting pofeies-of-t-he-re---
cipient, with the following qualifica-
tions .
(1) The value of donated land and

buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e .g. . certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient .
(2) The value of donated equipment

shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation .
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(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality .
(4) The value of loaned equipment

shall not exceed its fair rental value .
(5) The following requirements per-

tain to the recipients supporting
records for in-kind contributions from
third parties.
(i) Volunteer services shall be docu-

mented and, to the extent feasible . sup-
ported by the same methods used by
the recipient for its own employees .
(ii) The basis for determining the

valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented .

§ 84.25

except research . For awards that sup-
port research, paragraph (b)(1) of this
section shall apply automatically un-
less HUD indicates in the terms and
conditions another alternative on the
award or the recipient is subject to spe-
cial award conditions, as indicated in
§ 84 .14 .
(e) Unless HUD regulations or the

terms and conditions of the award pro-
vide otherwise. recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period .
(f) If authorized by HUD regulations

or the terms and conditions of the
award. costs incident to the generation
of program income may be deducted
from gross income to determine pro-
gram income, provided these costs have
not been charged to the award.

(-)Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§ 84 .30 through 84 .37) .
(h) Unless HUD regulations or the

terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
from license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award . How-
ever. Patent and Trademark Amend-
ments (35 U .S.C. 18) apply to inventions
made under an experimental, develop-
mental. or research award .

§ 84.25 Revision of budget and pro-
gram plans .

§ 84.24 Program income .
(a) HUD shall apply the standards set

forth in this section in requiring recipi-
ent organizations to account for pro-
gram income related to projects fi-
nanced in whole or in part with Federal
funds .
(b) Except as provided in paragraph

(h) of this section . prop am income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terms and conditions of the award,
shall he used in one or more of the
ways listed in the following .
(1) Added to funds committed to the

project by HUD and recipient and used
to further eligible project or program
objectives .
(2) Used to finance the non-Federal

share of the project or program .
(3) Deducted from the total Project or

program -allowable cost-fn-determining_ (a) The budget plan is the financial
the net allowable costs on which the expressiosaftheprojector-program-T,s-

Federal share of costs is based .

	

approved during the award process . It

(c) When HUD authorizes the disposi- may include either the Federal andtion of program income as described in non-Federal share, or only the Federal
paragraphs (b)(1) or (b)(2) of this sec- share. depending upon HUD require-
tion, program income in excess of any ments . It shall be related to perform-
limits stipulated shall be used in ac- ance for program evaluation purposes
cordance with paragraph (b)(3) of this whenever appropriate .
section .

	

(b) Recipients are required to report
(d) In the event that HUD does not deviations from budget and program

specify in its regulations or the terms plans, and request prior approvals for
and conditions of the award how pro- budget and program plan revisions, in
gram income is to be used, paragraph accordance with this section .
(b)(3) of this section shall apply auto-

	

(c) For noneonstruetion awards, re-
matically to all projects or programs cipients shall request prior approvals
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from HUD for one or more of the fol-
lowing program or budget related rea-
sons .

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval) .
(2) Change in a key person specified

in the application or award document .
(3) The absence for more than three

months . or a 25 percent reduction in
time devoted to the project . b y the ap-
proved project director or principal in-
vestigator .
(4) The need for additional Federal

funding .
(5) The transfer of amounts budgeted

for indirect costs to absorb increases in
direct costs, or vice versa . if approval
is required by HUD .
(6) The inclusion, unless waived by

HUD. of costs that require prior ap-
proval in accordance with OMB Cir-
cular A-21 . "Cost Principles for Insti-
tutions of Higher Education," OMB
Circular A-122 . "Cost Principles for
Non-Profit organizations," or 45 CFR
part 74 Appendix E . "Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals ." or 48 CFR
Dart 31 . "Contract Cost Principles and
Procedures ." as applicable .

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense .
(8) Unless described in the applica-

tion and funded in the approved
awards, the subaward . transfer or con-
tracting out of any work under an
award. This provision does not apply to

the _purchase of supplies . material, eral share of the project exceeds
equipment or general support services . 510(SDO6 and-the cumulative atnnm. of -

such transfers exceeds or is expected to
exceed 10 percent of the total budget as
last approved by HUD . HUD shall not
permit a transfer that would cause any
Federal appropriation or part thereof
to he used for purposes other than
those consistent with the original in-
tent of the appropriation .
(g) All other changes to nonconstruc-

tion budgets, except for the changes de-
scribed in paragraph (j) of this section .
d o not require prior approval .
(h) For construction awards, recipi-

ents shall request prior written ap-
proval promptly from HUD for budget

id) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB .
(e) Except for requirements listed in

paragraphs (c)(1) and (c)(4) of this sec-
tion. HUD is authorized, at its option,
to waive cost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB Circulars
A-21 and A-122. Such waivers may in-
clude authorizing recipients to do any
one or more of the following .
(1) Incur pre-award costs 90 calendar

days prior to award or more than 90
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calendar days with the prior approval
of HUD. All pre-award costs are in-
curred at the recipient's risk (i .e . . HUD
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award or if the
award is less than anticipated and in-
adequate to cover such costs) .
(2) Initiate a one-time extension of

the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply . For one-
time extensions . the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award . This
one-time extension may not be exer-
cised merely for the purpose of using
unobligated balances .
(i) The terms and conditions of award

prohibit the extension .
(ii) The extension requires additional

Federal funds .
(iii) The extension involves any

change in the approved objectives or
scope of the project .
(3) Carry forward unobligated bal-

ances to subsequentt funding periods .
(4) For awards that support research .

unless HUD provides otherwise in
HUD's regulations, the prior approval
requirements described in paragraph
(e) of this section are automatically
waived (i .e . . recipients need not obtain
such prior approvals) unless one of the
conditions included in paragraph (e)(2)
of this section applies .
(f) HUD may. at its option. restrict

the transfer of funds among direct cost
categories or programs, functions and
activities for awards in which the Fed-
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revisions whenever paragraphs (h)(1) .
(h)f2) or (h)(3) of this section apply .
(1) The revision results from changes

in the scope or the objective of the
project or program .
(2) The need arises for additional

Federal funds to complete the project .
(3) A revision is desired which in-

volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §84 .27 .
fi) No other prior approval require-

ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB .
(j) When HUD makes an award that

provides support for both construction
and nonconstruction work . HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers between the
two types of work supported .
(k) For both construction and non-

construction awards, HUD shall require
recipients to notify HUD in writing
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the
project period by more than $5000 or
five percent of the Federal award,
whichever is greater . This notification
shall not be required if an application
for additional funding is submitted for
a continuation award .
(1) When requesting approval for

budget revisions, recipients shall use
the budget forms that were used in the §84.27 Allowable costs .
application unless HUD indicates a let-

	

For each kind of recipient, there is a
ter of request suffices,

	

set of Federal principles for deter-
(m) Within 30 calendar days from the mining allowable costs. Allowability of

date of receipt of the request for budg- costs shall be determined in accord-
et revisions . HUD shall review the re- ance with the cost principles applicable
quest and notify the reclp)eht wlietb -totheentity-inourring- thn costs .-Thus-
the budget revisions have been ap- allowability of costs incurred by State,
proved. If the revision is still under local or federally-recognized Indian
consideration at the end of 30 calendar tribal governments is determined in
days. HUD shall inform the recipient in accordance with the provisions of OMB
writing of the date when the recipient Circular A-87, 'Cost Principles for
may expect the decision .

§94.243 Non-Federal audits.
(a) Recipients and subrecipients that

are institutions of higher education or
other non-profit organization (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
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Circular A--133. "Audits of States,
Local Governments, and Non-Profit Or-
ganizations ."
(1) Non-profit organizations subject

to regulations in the part 200 and part
B00 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133, "Audits of States,
Local Governments . and Non-Profit Or-
ganizations ." For HUD programs, a
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity .

(2) [Reserved]
(b) State and local governments shall

he subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U .S.C . 7501-
7507) and revised OMB Circular A-133 .
"Audits of States . Local Governments,
and Non-Profit Organizations ."
(c) For-profit hospitals not covered

by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit requirements of the Federal
awarding agencies .
(d) Commercial organizations shall

be subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document .

[59 FR 47011 . Sept . 13 . 1994, as amended at 62
FR 61617, Nov . 18 . 1997]

State and Local Governments . The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, "Cost Principles for
Non-Profit Organizations." The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, "Cost Principles for
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§ 84.28

Educational Institutions .' The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
visions of Appendix E of 45 CFR part 74 .
"Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals ." The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 is
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31 .

494.28 Period of availability of funds .
Where a funding period is specified, a

recipient 'nay charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by HUD .

PROPERTY STANDARDS

§ 84 .30 Purpose of property standards .
Sections 84.31 through 84 .37 set forth

uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
supported by a. Federal award. HUD
shall require recipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
statute . The recipient may use its own
property management standards and
procedures provided it observes the
provisions of §§ 84.31 through 84 .37 .

§ 84 .31 Insurance coverage.
Recipients shall, at a minimum, pro-

-viide-thw equivalent -insurance-cover-age-
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient .
Federally-owned property need not be
insured unless required by the terms
and conditions of the award .

84.32 Real property .
HUD prescribes the following require-

ments for recipients concerning the use
and disposition of real property ac-
quired in whole or in part under
awards :

(a) Title to real property shall vest in
the recipient subject to the condition
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that the recipient shall use the real
property for the authorized purpose of
the project as lone as it is needed and
shall not encumber the property with-
out approval of HUD .

(b) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project .
Use in other projects shall he limited
to those under federally-sponsored
projects (i .e . . awards) or pro-rains that
have purposes consistent with those
authorized for support by HUD .
(o) When the real property is no

longer needed as provided in para-
graphs (a) and (b) of this section . the
recipient shall request disposition in-
structions from HUD or its successor
Federal awarding agency. HUD shall
observe one or more of the following
disposition instructions .
(1) The recipient may be permitted to

retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project .
(2) The recipient may be directed to

sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
ceeds)-When-the-recipient- is athor-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return .
(3) The recipient may be directed to

transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property .
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§84.33 Federally-owned and exempt
property.

(a) Federal2,g-owned propert.j . (1) Title
to federally-owned property remains
vested in the Federal Government . Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to I-IUD .
Upon completion of the award or when
the property is no longer needed, the
recipient shall report the property to
HUD for further HUD utilization .

(2) If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e .g . . the
authority provided by the Federal
Technology Transfer Act (15 U .S.C. 3710
(I)) to donate research equipment to
educational and non-profit organiza-
tions in accordance with E .O . 12821 .
"Improving Mathematics and Science
Education in Support of the National
Education Goals.") Appropriate in-
structions shall be issued to the recipi-
ent by HUD .

(b) Exempt property . When statutory
authority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
"exempt property." Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government .

§ 84.34 Equipment .
(a) Title to equipment acquired by a

---recipient with-Federal-funds-sha11 vest
in the recipient, subject to conditions
of this section .
(b) The recipient shall not use equip-

ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute . for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
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§ 84.34

gram continues to he supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD .
When the equipment is no longer need-
ed for the original project or program .
the recipient shall use the equipment
in connection with its other federally-
sponsored activities, in the following
order of priority :
(1) Activities sponsored by HUD

which funded the original project : then
(2) Activities sponsored by other Fed-

eral awarding agencies .
(d) During the time that equipment

is used on the project or program far
which it was acquired. the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired . First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment: second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if au-
thorized by HUD. User charges shall be
treated as program income .

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD .
(f) The recipient's property manage-

ment standards for equipment acquired
with Federal-funds and-federally-ow.ned-
equipment shall include all of the fol-
lowing .
(1) Equipment records shall be main-

tained accurately and shall include the
following information .

(i) A description of the equipment .
(ii) Manufacturer's serial number,

model number, Federal stock number .
national stock number, or other identi-
fication number .
fill) Source of the equipment, includ-

ing the award number .
(iv) Whether title vests in the recipi-

ent or the Federal Government .
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(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost .
(vi) hiformation from which one can

calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government) .

(Vii) Location and condition of the
equipment and the date the informa-
tion was reported .

(viii) Unit acquisition cost .
(ix) Ultimate disposition data . in-

cluding date of disposal and sales price
or the method used to determine cur-
rent fair (market value where a recipi-
ent compensates HUD for its share .
(2) Equipment owned by the Federal

Government shall be identified to indi-
cate Federal ownership .
(3) A physical inventory of equipment

shall be taken and the results rec-
onciled with the equipment records at
least once every two years . Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference . The recipient
shall, in connection with the inven-
tory, verify the existence . cm-rent uti-
lization, and continued need for the
equipment .
(4) A control system shall be in effect

to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss. damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government . the
recipient shall promptly notify HUD .
(5) Adequate maintenance procedures

shall be implemented to keep the the cost of the original project or pro-
equipment in good con 1 ion .

	

g.ramxe~.he-current-fair-m arlzetvalue. - .
(6) Where the recipient is authorized of the equipment, plus any reasonable

or required to sell the equipment. prop- shipping or interim storage costs in
er sales procedures shall be established curred.
which provide for competition to the (3) If the recipient is instructed to
extent practicable and result in the otherwise dispose of the equipment, the
highest possible return . recipient shall be reimbursed by HUD
(g) When the recipient no longer for such costs incurred in its disposi-

needs the equipment, the equipment tion .
may be used for other activities in ac- (4) HUD may reserve the right to
cordance with the following standards, transfer the title to the Federal Gov-
For equipment with a current per unit ernment or to a third party named by
fair market value of $5000 or more, the the Federal Government when such
recipient may retain the equipment for third party is otherwise eligible under
other uses provided that compensation existing statutes . Such transfer shall
is made to HUD or its successor. The be subject to the following standards .
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amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions from
HUD. HUD shall determine whether the
equipment can be used to meet. HUD's
requirements . If no requirement exists
within HUD, the availability of the
equipment shall be reported to the
General Services Administration by
HUD to determine whether a require-
ment for the equipment exists in other
Federal agencies . HUD shall issue in-
structions to the recipient no later
than 120 calendar days after the recipi-
ent's request and the following proce-
dures shall govern .

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient's re-
quest, the recipient shall sell the
equipment and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program . However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds .
whichever is less. for the recipients
selling and handling expenses .
(2) If the recipient is instructed to

ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient's participation in
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structions within 120 calendar days
after receipt of a final inventory The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned equipment . If HUD fails to
issue disposition instructions within
the 120 calendar day period . the recipi-
ent shall apply the standards of this
section . as appropriate .
(iii) When HUD exercises its right to

take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

§84.35 Supplies and other expendable
property .

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition . If there is a
residual inventory of unused supplies
exceeding 55000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
orally-sponsored project or program .
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them. but shall, in ei-
ther case. compensate the Federal Gov-
ernment for its share. The amount of
compensation shall he computed in the
same manner as for equipment .
(b) The recipient shall not use sup-

plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federalstht-uTe-. at long as
the Federal Government retains an in-
terest in the supplies .

§84.36 Intangible property.
(a) The recipient may copyright any

work that is subject to copyright and
was developed . or for which ownership
was purchased, under an award . HUD
reserves a royalty-free . nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize eth-
ers to do so .

(b) Recipients are subject to applica-
ble regulations governing patents and

459

ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments ."

(c) HUD has the right to :
(1) Obtain . reproduce, publish or oth-

erwise use the data first produced
under an award : and

(2) Authorize others to receive . repro-
duce. publish, or otherwise use such
data for HUD purposes .

(d)(1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that were used by HUD in de-
veloping an agency action that has the
force and effect of law, HUD shall re-
quest. and the recipient shall provide .
within a reasonable time, the research
data so that they can be made avail-
able to the public through the proce-
dures established under the FOIA. If
HUD obtains the research data solely
in response to a FOIA request . HUD
may charge the requester a reasonable
fee equaling the full incremental cost
of obtaining the research data . This fee
should reflect costs incurred by HUD .
the recipient, and applicable subrecipi-
ents. This fee is in addition to any fees
HUD may assess under the FOIA (5
U.S.C . 552(a)(4)(A)l .
(2) The following definitions apply

for purposes of this paragraph (d) :
(i) Research data is defined as the re-

corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings .
FuTmot any or ti>n following : -pretimU -
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This "recorded" material ex-
cludes physical objects (e .g . . laboratory
samples) . Research data also do not in-
clude :
(A) Trade secrets, commercial infor-

mation, materials necessary to he held
confidential by a researcher until they
are published, or similar information
which is protected under law; and
(B) Personnel and medical informa-

tion and similar information the dis-
closure of which would constitute a
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(i) The equipment shall be appro- inventions . including government-wide
priately identified in the award or oth- regulations issued by the Department
erwise nude known to the recipient in of Commerce at 37 CFR part 401,
writing . "Rights to Inventions Made by Non-
(ii) HUD shall issue disposition in- profit Organizations and Small Busi-



§84.37 Property trust relationship .
Real property . equipment, intangible

property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved .

-H]LJD--may., require roci4aieuts_.e~ecord
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property .

PROCUREMENT STANDARDS

§84.40 Purpose of procurement stand
ards.

Sections 84 .41 through 84.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property . equipment, real property and

§84.41 Recipient responsibilities .
The standards contained in this sec-

tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to HUD. regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims .
protests of award, source evaluation or
other matters of a contractual nature .
Matters concerning violation of statute
are to be referred to such Federal .
State or local authority as may have
proper jurisdiction .

§ 84 .42 Codes of conduct .
The recipient shall maintain written

standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts . No employee, officer . or
agent shall participate in the selection .
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved . Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family. his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award . The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors . or
parties to subagreements . However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
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other services with Federal funds .
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders . No additional procure-
ment standards or requirements shall
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or executive order or approved
by OMB .

clearly unwarranted invasion of per-
sonal privacy. such as information that
could be used to identify a particular
person in a research study .

(ii) Published is defined as either
when :
(A) Research findings are published

in a peer-reviewed scientific or tech-
nical journal : or
(B) HUD publicly and officially cites

the research findings in support of an
agency action that has the force and
effect of law .

(iii) Used by HUD in developing an
agency action that has the force and ef-
fect of lain is defined as when HUD pub-
licly and officially cites the research
findings in support of an agency action
that has the force and effect of law .
(e) Title to intangible property and

debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient . The recipient
shall use that property for the origi-
nally-authorized purpose . and the re-
cipient shall not encumber the prop-
erty without approval of HUD . When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall occur in accord-
ance with the provisions of § 84 .34(g) .

[59 FR 47011. Sept . 13 . 1994, as amended at 65
FR 30499 . May 11 . 20003
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§ 84.44

the most economical and practical pro-
curement for the Federal Government.
(3) Solicitations for goods and serv-

ices provide for all of the following .
(i) A clear and accurate description

of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition .
(ii) Requirements which the bidder/

offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals .
(iii) A description, whenever prac-

ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards .
(iv) The specific features of "brand

name or equal' descriptions that bid-
ders are required to meet when such
items are included in the solicitation .
(v) The acceptance, to the extent

practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement .
(vi) Preference, to the extent prac-

ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient .
(b) Positive efforts shall be made by

recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal .

or offeror shall fulfill in order for the

	

(1) Ensure that small businesses, mi-
Uid or offer to be evaluated by the re- ness owned es are uswoh f llrsttee

nness enterprises are used to thee fulles t
extent practicable .
(2) Make information on forthcoming

opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises .
(3) Consider in the contract process

whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms. and women's business enter-
prises .

standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees. or agents of the re-
cipient .

§ 84 .43 Competition .
All procurement transactions shall

be conducted in a manner to provide,
to the maximum extent practical . open
and free competition . The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade . In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications . requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements . Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price . quality and other factors consid-
ered. The other factors shall include
the bidder's or offeror's compliance
with Section 3 of the Housing and
Urban Development Act of 1968 (12
U.S .C. 1701u), hereafter referred to as
"Section 3 ." Section 3 provides that, to
the greatest extent feasible, and con-
sistent with existing Federal, State,
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be
directed to low- and very low-income
persons. Solicitations shall clearly set
forth all requirements that the bidder

cipient . Any and all bids or offers may
be rejected when it is in the recipient's
interest to do so .

§84.44 Procurement procedures .
(a) All recipients shall establish writ-

ten procurement procedures . These
procedures shall provide for, at a min-
imum, that paragraphs (a)(1) . (a)(2) and
(a)(3) of this section apply .
(1) Recipients avoid purchasing un-

necessary items .
(2) Where appropriate, an analysis is

made of lease and purchase alter-
natives to determine which would be

461

ATTACHMENT?

PAGE . ..Z~7.._. OF . . .~i5_ . PAGES



§ 84 .45

	

24 CFR Subtitle A (4-1-08 Edition)

(4) Encourage Contracting with con- whichever is greatern and is to be
sortiums of small businesses, minority- awarded without competition or only
owned firms and women's business en- one bid or offer is received in response
terprises when a contract is too large to a solicitation .
for one of these firms to handle individ-

	

(3) The procurement, which is ex-
ually .

	

pected to exceed the small purchase
(5) Use the services and assistance, as threshold. specifies a "brand name"

appropriate, of such organizations as product .
the Small Business Administration and (4) The proposed award over the
the Department of Commerce's Minor- small purchase threshold is to be
ity Business Development Agency in awarded to other than the apparent
the solicitation and utilization of low bidder under a sealed bid procure-
small businesses, minority-owned firms meat .
and women's business enterprises .

	

(5) A proposed contract modification
(c) The type of procuring instruments changes the scope of a contract or in-

used (e .g . . fixed price contracts, cost creases the contract amount by more
reimbursable contracts ., purchase or- than the amount of the small purchase
ders. and incentive contracts) shall be threshold .
determined by the recipient but shall
be appropriate for the particular pro- [59 FR 47011 . Sept . 13 . 1994 . as amended at 72

curement and for promoting the best FR 73492, Dec . 27, 2007]

interest of the program or project in- §84 . 45 Cost and price analysis .
volved. The "cost-plus-a-percentage-of-
cost" or "percentage of construction

	

Some form of cost or price analysis
cost" methods of contracting shall not shall be made and documented in the
be used .

	

procurement files in connection with

(d) Contracts shall be made only with every procurement action . Price anal-

responsible contractors who possess ysis may be accomplished in various

the potential ability to perform quo- ways, including the comparison of

cessfully under the terms and oondi- price quotations submitted, market
tions of the proposed procurement . prices and similar indicts, together

Consideration shall be given to such with discounts. Cost analysis is the re

matters as contractor integrity : com- view and evaluation of each element of

pliance with public policy, including, cost to determine reasonableness,

where applicable, Section 3 of the allocability and allowability .

Housing and Urban Development Act of §8446 Procurement records.1968 (12 U .S.C. 1701u) ; record of past
performance ; and financial and tech-

	

Procurement records and files for
nical resources or accessibility to other purchases in excess of the small pur-
necessary resources . In certain cir- chase threshold shall include the fol-
cumstances, contracts with certain lowing at a minimum :
parties are restricted by implementa-

	

(a) Basis for contractor selection ;
tion of Executive Orders 12549 and

	

(h) Justification for lack of competi-
12689. "Debarment -and Suspension :"-ar+iex-when --oompe-,ti-tive--bids -or-_ffers. .
2 CFR part 2424 .

	

are not obtained; and
(e) Recipients shall, on request, make

	

(c) Basis for award cost or price .
available for the Federal awarding
agency, pre-award review and procure- §84

.47 Contractadministrationt ment documents, such as requests for

	

A system for contract administration
proposals or invitations for bids . inde- shall be maintained to ensure con-
pendent cost estimates, etc . .. when any tractor conformance with the terms,
of the following conditions apply . conditions and specifications of the
(1) A recipient's procurement proce- contract and to ensure adequate and

dunes or operation fails to comply with timely follow up of all purchases . Re-
the procurement standards in HUD's cipients shall evaluate contractor per-
implementation of Circular A-110 . formance and document, as appro-
(2) The procurement is expected to priate. whether contractors have met

exceed $100 .000 or the small purchase the terms, conditions and specifica-
threshold fixed at 41 U .S .C . 403 (11) . tions of the contract .
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§84.48 Contract provisions .
The recipient shall include, in addi-

tion to provisions to define a sound and
complete agreement . the following pro-
visions in all contracts . The following
provisions shall also be applied to sub-
contracts .
(a) Contracts in excess of the small

purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative . contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate .
(h) All contracts in excess of the

small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall he effected
and the basis for settlement . In addi-
tion. such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor .
(c) Except as otherwise required by

statute . an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100 .000 . For those contracts or sub-
contracts exceeding $100 .000, HUD may

	

REPORTS AND RECORDSaccept the bonding policy and require-
ments of the recipient. provided HUD .484.50 Purpose of reports and records .
has made a determination that the

_ Federal Government's interest is ado-

	

Sections 84.51 through 84 .53 set forth
quately protected . If sunh-adrtermina=-the pracedure for moi)itoriaa and re-_
tion has not been made, the minimum porting on the recipient's financialand

program performance and the nec-
essary standard reporting forms . They
also set forth record retention require-
ments .

requirements shall be as follows :
(1) A bid guarantee from each bidder

equivalent to five percent of the bid
price. The "bid guarantee" shall con-
sist of a firm commitment such as a
bid bond. certified check, or other ne-
gotiable instrument accompanying a
hid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified .
(2) A performance bond on the part of

the contractor for 100 percent of the
contract price. A "performance bond"
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is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract .
(3) A payment bond on the part of the

contractor for 100 percent of the con-
tract price. A "payment bond" is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract .
(4) Where bonds are required in the

situations described herein . the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CPR part
223, "Surety Companies Dome Business
with the United States ."
(d) All negotiated contracts (except

those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books . docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions .
(e) All contracts, including small

purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this rule, as applicable.

§84.51 Monitoring and reporting pro-
gram performance .

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 84.26,
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(h) HUD shall prescribe the frequency §84 .52 Financial reporting .
with which the performance reports

	

(a) The following forms or such othershall be submitted . Except as provided forms as may be approved by OMB are
in §64.51(f) . performance reports shall authorized for obtaining financial in-not be required more frequently than formation from recipients .quarterly of less frequently than annu-
ally . Annual reports shall be due 90 cal-

	

(1)
Report .

or SF-269A . Financial Sta-
endar days after the grant year : quar-

terly or semi-annual reports shall be (n) HUD requires recipients to use the
due 30 days after the reporting period . SF-269 or SF-269A to report the status
HUD may require annual reports before of funds for all nonconstruction
the anniversary dates of multiple year projects or programs . HUD has the op-

awards in lieu of these requirements . tion of not requiring the SF-269 or SF-
The final performance reports are due 269A when the SF-270 . Request for Ad-

90 calendar days after the expiration or vance or Reimbursement, or SF-272 .

termination of the award .

	

Report of Federal Cash Transactions, is
(c) If inappropriate, a filial technical determined to provide adequate infor-

or performance report shall not be re- mation to meet its needs, except that a
quired after completion of the project . final SF-269 or SF-269A shall be re-(d) When required, performance re- quired at the completion of the project
ports shall generally contain, for each when the SF-270 is used only for ad-
award, brief information on each of the vances .
following :

	

(ii) HUD shall prescribe whether the
(1) A comparison of actual accom- report shall be on a cash or accrual

plishments with the goals and objec- basis . If HUD requires accrual informa-
tives established for the period, the tion and the recipients accounting
findings of the investigator, or both. records are not normally kept on theWhenever appropriate and the output accrual basis, the recipient shall not be
of programs or projects can be readily required to convert its accounting sys-
quantified . such quantitative data tem. but shall develop such accrual in-
should be related to cost data for com- formation through best estimates
putation of unit costs .

	

based on an analysis of the docurnenta-
(2) Reasons why established goals tion on hand .

were not met, if appropriate .

	

(iii) HUD shall determine the fre-
(3) Other pertinent information in- quency of the Financial Status Report

eluding, when appropriate, analysis for each project or program. consid-
and explanation of cost overruns or ering the size and complexity of the
high unit costs .

	

particular project or program . How-
(e) Recipients shall not be required to ever, the report shall not be required

submit more than the original and two more frequently than quarterly or less
copies of performance reports .

	

frequently than annually . A final re-
(f) Recipients shall immediately no- port shall he required at the comple-

tify HUD of developments that have a tion of the agreement .
significant-impact on the awafflu5up- (iv)-HUD-requires -reailnent5 to-sub-
ported activities . Also. notification mit the SF-269 or SF-269A (an original
shall be given in the case of problems . and no more than two copies) no later
delays .. or adverse conditions which than 30 days after the end of each spec-
materially impair the ability to meet ified reporting period for quarterly and
the objectives of the award . This notifi- semi-annual reports . and 90 calendar
cation shall include a statement of the days for annual and final reports . Ex-
action taken or contemplated. and any tensions of reporting due dates may be
assistance needed to resolve the situa- approved by HUD upon request of the
tion .

	

recipient .
(g) HUD may make site visits, as

	

(2) SF-272, Report of Federal Cash
needed .

	

Transactions .
(h) HUD shall comply with clearance (i) When funds are advanced to re-

requirements of 5 CFR part 1320 when cipients HUD shall require each recipi-
requesting performance data from re- ent to submit the SF-272 and, when
cipients .

	

necessary, its continuation sheet . SF-
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272a. HUD shall use this report to mon-
itor cash advanced to recipients and to
obtain disbursement information for
each agreement with the recipients .
(ii) HUD may require forecasts of

Federal cash requirements in the "Re-
marks" section of the report .
(iii) When practical and deemed nec-

essary, HUD may require recipients to
report in the "Remarks' section the
amount of cash advances received and
retained in excess of three days. Re-
cipients shall provide short narrative
explanations of actions taken to reduce
the excess balances .
(iv) Recipients shall be required to

submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter .
HUD may require a monthly report
from those recipients receiving ad-
vances totaling $1 million or more per
year .
(v) HUD may waive the requirement

for submission of the SF-272 for any
one of the following reasons :
(A) When monthly advances do not

exceed $25.000 per recipient, provided
that such advances are monitored
through other forms contained in this
section:

(B) If . in HUD's opinion, the recipi-
ent's accounting controls are adequate
to minimize excessive Federal ad-
vances: or
(C) When the electronic payment

mechanisms provide adequate data .
(b) When HUD needs additional infor-

mation or more frequent reports, the
following shall be observed .
(1) When additional information is

needed to comply with legislative re-
uirements-HUD shall-issuerfnstr ue-

tions to require recipients to submit
such information under the "Remarks"
section of the reports .
(2) When HUD determines that a re-

cipient's accounting system does not
meet the standards in §84 .21. additional
pertinent information to further mon-
itor awards may be obtained upon writ-
ten notice to the recipient until such
time as the system is brought up to
standard. HUD . in obtaining this infor-
mation, shall comply with report clear-
ance requirements of 5 CFR part 1320 .
(3) HUD will shade out any line item

on any report if not necessary .
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(4) HUD may accept the identical in-
formation from the recipients in ma-
chine readable format or computer
printouts or electronic outputs in lieu
of prescribed formats .
(5) HUD may provide computer or

electronic outputs to recipients when
such expedites or contributes to the ac-
curacy of reporting .

§84.53 Retention and access require-
ments for records .

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients .
HUD shall not impose any other record
retention or access requirements upon
recipients .

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or ., for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD . The
only exceptions are the following .

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken .
(2) Records for real property and

equipment acquired with Federal funds
shall be retained for 3 years after final
disposition .

(3) When records are transferred to or
maintained by HUD, the 3-year reten-
tion requirement is not applicable to
the recipient.-- -
(4) Indirect cost rate proposals, cost

allocation plans, etc . a s specified in
§ 84 .53(g) .
(c) Copies of original records may be

substituted for the original records if
authorized by HUD .

(d) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping . HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use .
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(e) HUD. the Inspector General .
Comptroller General of the United
States, or any of their duly authorized
representatives . have the right of time-
ly and unrestricted access to any
books. documents, papers . or other
records of recipients that. are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents . This right
also includes timely and reasonable ac-
cess to a recipient's personnel for the
purpose of interview and discussion re-
lated to such documents . The rights of
access in this paragraph (e) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained .
(f) Unless required by statute, HUD

shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5
U.S.C. 552) if the records had belonged
to HUD .

lg ) Indirect cost rate proposals, cost al-
location plans, etc . Paragraphs (g)(I) and
(g)(2) of this section apply to the fol-
lowing types of documents, and their
supporting records-indirect cost rate
computations or proposals, cost alloca-
tion plans . and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates) .

(1) If submitted for negotiation . If the
recipient submits to HUD or the sub-
recilneiiti -shblhi sto tfe raetpient ne
proposal . plan, or other computation to
form the basis for negotiation of the
rate, then the 3-year retention period
for its supporting records starts on the
date of such submission .

(2) If ?lot submitted for negotiation. If
the recipient is not required to submit
to HUD or the subrecipient is not re-
quired to submit to the recipient the
proposal . plan. or other computation
for negotiation purposes . then the 3-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)

466

24 CFR Subtitle A (4-1-08 Edition)

covered by the proposal . plan . or other
computation .

TERMINATION AND ENFORCEMENT

§84.60 Purpose of termination and en-
forcement .

Sections 84 .61 and 84 .62 set forth uni-
form suspension. termination and en-
forcement procedures .

§ 84 .61 Termination.
(a) Awards may be terminated in

whole or in part only if paragraphs
(a)(1), (a)(2) or (a)(3) of this section
apply .
(1) By HUD, if a recipient materially

fails to comply with the terms and con-
ditions of an award .
(2) By HUD with the consent of the

recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination .
the portion to be terminated .
(3) By the recipient upon sending to

HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to he ter-
minated. However . if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)(2)
of this section .
(b) If costs are allowed under an

award, the responsibilities of the re-
cipient referred to in §84.71(a), includ-
ing those for property management as
applicable. shall he considered in the
termination-ei-the-award, a.nd . .-pisvi--

	

.
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate .

§ 84.62 Enforcement.
(a) Remedies for noncompliance . If a re-

cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, HUD may, in addition
to imposing any of the special condi-
tions outlined in §84.14, take one or
more of the following actions . a s appro-
priate in the circumstances .
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(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD .

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) 2.11 or part of the cost of the
activity or action not in compliance .
(3) Wholly or partly suspend or ter-

minate the current award .
(4) Withhold further awards for the

project or program.
(5) Take other remedies that may be

legally available.
(b) Hearings and appeals. In taking an

enforcement action . HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(e) Effects of suspension and tenni-
nation . Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently . Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (c)(1) and (c)(2) of this
section apply .
(1) The costs result from obligations

which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination . are noncancellable .

(2) The costs w ould be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect .

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84 .13) .
L59 FR 47011, Sopt . 13 . 1994, is amended at 72
FR 73492, Dcc . 27, 20071
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Subpart D-After-the-Award
Requirements

84.70 Purpose.
Sections 84 .71 through 84.73 contain

closeout procedures and other proce-
dures for subsequent disallowances and
adjustments .

§ 84 .71 Closeout procedures.
(a) Recipients shall submit, within 90

calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. HUD may approve extensions
when requested by the recipient .
(b) Unless HUD authorizes an exten-

sion, a recipient shall liquidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions .
(c) HUD shall make prompt payments

to a recipient for allowable reimburs-
able costs under the award being closed
out .
(d) The recipient shall promptly re-

fund any balances of unobligated cash
that HUD has advanced or paid and
that is not authorized to be retained by
the recipient for use in other projects .
OMB Circular A-129 governs umeturned
amounts that become delinquent debts .
(e) When authorized by the terms and

conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
received.

(f) The recipient shall account for
any real and personae proper ac--'
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84 .31 through 84 .37 .

(g) In the event a final audit has not
been performed prior to the closeout of
an award .. HUD shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

§84.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following .
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(l) The right of HUD to disallow costs
and recover funds on the basis of a
later audit or other review .

(2) The obligation of the recipient to
return any funds due as a result of
later refunds. corrections . or other
transactions .
(3) Audit requirements in §84 .26 .
(4) Property management require-

ments in §§84 .31 through 84 .37 .
(5) Records retention as required in

§ 84 .53 .
(b) After closeout of an award . a rela-

tionship created under an award may
he modified or ended in whole or in
part with the consent of HUD and the
recipient . provided the responsibilities
of the recipient referred to in §84 .73(a),
including those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the recipient, as appro-
priate .

§84.73 Collection of amounts due .
(a) Any funds paid to a recipient in

excess of the amount to which the re- §84 .81 Definition .
cipient is finally determined to be enti-
tled under the terms and conditions of (a) A lump sum award is an award for
the award constitute a debt to the Fed- a predetermined amount. a s set forth
oral Government . If not paid within a in the grant agreement, which amount
reasonable period after the demand for does not vary with the amount of the
payment. HUD may reduce the debt by recipients actual incurred costs . Under

paragraphs (a)(1), (a)(2) or (a)(3) of this this type of award . HUD does not pay
section .

	

the recipient for its incurred costs but .
(1) Making an administrative offset rather for completing certain defined

against other requests for reimburse- events in the work or achievement of
meats .

	

some other well-defined milestone .
(2) Withholding advance payments Some of the ways in which the grant

otherwise due to the recipient .

	

amount may be paid are . but are not
(3) Taking other action permitted by limited to :

statute,

	

(1) In several partial payments, the
(b) Except as otherwise provided by amount of each agreed upon in ad-

-law.-HIJD~ltall-charge- ntereSk-Oman vance andthe"milestone" or e vent . . . _
overdue debt in accordance with 4 CFR triggering the payment also agreed
Chapter II, "Federal Claims Collection upon in advance, and set forth in the
Standards."

	

grant ;
(2) On a unit price basis, for a defined

unit or units (such as a housing coun-
seling unit). at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant : or .
(3) In one payment at grant comple-

tion .
(b) The key distinction between a

lump sum and a cost reimbursement
grant is the lack of a direct relation-
ship between the costs incurred by the

Subpart E-Use of Lump Sum
Grants

§84.80 Conditions for use of Lump
Sum (fixed price or fixed amount)
grants .

(a) Heads of awarding activities
(HAAS) shall determine and publish the
funding arrangement for award pro-
grams having aa published program reg-
ulation or Notice of Funding Avail-
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ability . For other awards . discretion
may be provided to Grant Officers to
determine the funding arrangement on
a transaction basis. In such cases .
Grant Officers shall document the basis
for selection of the funding arrange-
ment in the negotiation record . Appro-
priate consideration to fixed amount
(lump sun) awards shall be made if one
or more of the following conditions are
present :
(1) The HUD funding amount is defi-

nitely less than the total actual cost of
the project .
(2) The HUD funding amount does not

exceed $100,000 or the small purchase
threshold fixed at 41 U .S.C. 403 (11) .
whichever is greater .

(3) The project scope is very specific
and adequate cost, historical, or unit
pricing data is available to establish a
fixed amount award with assurance
that the recipient will realize no incre-
ment above actual cost .

(b) [Reserved)
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recipient and the amount paid by FIUD
in the lump sum arrangement .

§84.82 Provisions applicable only to
lump sum grants.

In addition to the provisions of this
subpart E . subparts A and B of this
part apply to lump sum grants .

(a) Financial and program manage-
ment. Paragraphs (b) through (e) of this
section prescribe standards for finan-
cial management systems . methods for
making payments. budget revision ap-
provals, and making audits,

do) Standards for financial management
systems. (1) Records that identify ade-
quately the source and application of
funds for federally-sponsored activities
are required . These records shall con-
tain information pertaining to Federal
awards, authorizations, obligations,
unobligated balances, assets, outlays,
income and interest .
(2) Effective control over and ac-

countability for all funds, property and
other assets are required . Recipients
shall adequately safeguard all such as-
sets and assure they are used solely for
authorized purposes .
(3) Comparison of outlays with budg-

et amounts for each award is required.
Whenever appropriate . financial infor-
mation should be related to perform-
ance and unit cost data .
(4) Where HUD guarantees or insures

the repayment of money borrowed by
the recipient. HUD . at its discretion .
may require adequate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government .
(5) HUD may require adequate fidel-

ity boil - coverage- where the-reeif>ieiyt
lacks sufficient coverage to protect the
Federal Government's interest .

(6) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CUR
part 223. "Surety Companies Doing
Business with the United States ."

(c) Payment . (1) The standard gov-
erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not
require separate depository accounts
for funds provided to a recipient or es
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tablish any eligibility requirements for
depositories for funds provided to a re-
cipient . However, recipients must be
able to account for the receipt, obliga-
tion and expenditure of funds .
(2) Consistent with the national goal

of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members) .
(3) Except as noted elsewhere in this

part, only the following forms shall be
authorized for the recipients in re-
questing payments . HUD shall not re-
quire more than an original and two
copies of these forms.

(i) SF-270, Request for Advance or Re-
imburseneat . HUD has adopted the SF-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vance methods are not used. The SF-
270 shall also be used for lump sum
payment requests. HUD, however, has
the option of using this form for con-
struction programs in lieu of the SF-
271 . "Outlay Report and Request for
Reimbursement for Construction Pro-
grams . . .

(ii) SF-271, Outlay Report and Request
for Reimbursement for Construction Pro-
grams . HUD has adopted the SF-271 as
the standard form to be used for re-
questing reimbursement for construc-
tion programs . However. HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor-
mation to meet HUD's needs .

(d) Revision of budget and program
. .plans . (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award
process . It may include either the Fed-
eral and non-Federal share, or only the
Federal share, depending upon HUD re-
quirements . It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate .
(2) Recipients are required to report

deviations from program plans, and re-
quest prior approvals for budget and
program plan revisions, in accordance
with this section.
(3) For nonconsiruction awards, re-

cipients shall request prior approvals
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from HUD for one or more of the fol- posed unless a deviation has been an-
lowing program or budget related rea- proved by OMB .
sons .

	

(8) When HUD makes an award that
(i) Change in the scope or the objet- provides support for both construction

five of the project or program (even if and nonconstruction work, HUD may
there is no associated budget revision require the recipient to request prior
requiring prior written approval) .

	

approval from HUD before making any
(ii) The need for additional Federal fund or budget transfers between the

funding,

	

two types of work supported .

(iii) Unless described in the applica- (e) No(-Federal audits . (1) Recipients
tion and funded in the approved and subrecipients that are institutions

awards . the subaward. transfer or con- of higher education or other non-profit
tracting out of any work under an organizations (including hospitals)

award. This provision does not apply to shall he subject to the audit require-

the purchase of supplies, material, ments contained in the Single Audit

equipment or general support services. Act Amendments of 1996 (31 U .S.O. 7501-

(4) No other prior approval require- 7507) and revised OMB Circular A-133 .

for specific items may be ire-
. .Audits of States. Local Governments,

meats and Non-Profit Organizations ."
posed unless a deviation has been ap-

	

(i) Non-profit organizations subject
proved by OMB .

	

to regulations in the part 200 and part
(5) Except for requirements listed in 800 series of this title which receive

paragraphs (d)(3)(i) and (d)(3)(ii) of this awards subject to part 84 shall comply
section. HUD is authorized . a t its op- with the audit requirements of revised
tion. to waive cost-related and admin- OMB Circular A-133, 'Audits of States .
istrative prior written approvals re- Local Governments . and Non-Profit Or-
quired by Circular A-110 and OMB Cir- ganizations ." For HUD programs, a
culars A-21 and A-122 . Such waivers non-profit organization is the mort-
may include authorizing recipients to gagor or owner (as these terms are de-
do any one or more of the following .

	

fined in the regulations in the part 200
(1) Initiate a one-time extension of and part 800 series) and not a related or

the expiration date of the award of up affiliated organization or entity .
t o 12 months unless one or more of the

	

(ii) [Reserved)
following conditions apply . For one- (2) State and local governments shall
time extensions. the recipient must no- be subject to the audit requirements
tify HUD in writing with the sup- contained in the Single Audit Act
porting reasons and revised expiration Amendments of 1996 (31 U .S.C. 7501-
date at least 10 days before the expira- 7507) and revised OMB Circular A-133,
tion date specified in the award. This ''Audits of States, Local Governments,
action may be taken unless :

	

and Non-Profit Organizations ."
(A) The terms and conditions of

	

(3) For-profit hospitals not covered
award prohibit the extension .

	

by the audit provisions of revised OMB
(B) The extension requires additional Circular A-133 shall be subject to the

-Federal-funds

	

-auditre uirements of the Federa l
(C) The extension involves any awarding agencies .

change in the approved objectives or

	

(4) Commercial organizations shall be
scope of the project,

	

subject to the audit requirements of
(6) For construction awards . recipi- HUD or the prime recipient as inoor-

ents shall request prior written ap- petated into the award document .
proval promptly from HUD for budget [59 FR 47011 . Sept . 1s . 1994 . as amended at 62
revisions whenever paragraphs (d)(6)(i) FR 61617, Nov . 18, 19971
or (d)(6)(ii) of this section apply .
(i) The revision results from changes §84 .83 Property standards .

in the scope or the objective of the

	

(a) Purpose of property standards .
project or program .

	

Paragraphs (b) through (g) of this sec-
(ii) The need arises for additional tion set forth uniform standards gov-

Federal funds to complete the project . erning management and disposition of
(7) No other prior approval require- property furnished by the Federal Gov-

ments for specific items may be im- ernment whose cost was charged to a
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project supported by a Federal award . authority provided by the Federal
HUD shall require recipients to observe Technology Transfer Act (15 U.S.C. 3710
these standards under awards and shall (I)) to donate research equipment to
not impose additional requirements, educational and non-profit organiza-
unless specifically required by Federal tions in accordance with E .G. 12821,
statute. The recipient may use its own "Improving Mathematics and Science
property management standards and Education in Support of the National
procedures provided it observes the Education Goals .") Appropriate in-
provisions of paragraphs (b) through (g) structions shall be issued to the recipi-
of this section .

	

ant by HUD .
(b) Insurance coverage . Recipients (2) Exempt property . When statutory

shall, at a minimum . provide the equiv- authority exists . HUD has the option
alent insurance coverage for real prop- to vest title to property acquired with
erty and equipment acquired with Fed- Federal funds in the recipient without
eral funds as provided to property further obligation to the Federal Gov-
owned by the recipient . Federally- ernment and under conditions HUD
owned property need not be insured on- considers appropriate . Such property is
less required by the terms and condi- ''exempt property ." Should HUD not
theirs of the award .

	

establish conditions, title to exempt
(c) Real property . HUD prescribes the property upon acquisition shall vest in

following requirements for recipients the recipient without further obliga-
concerning the use and disposition of tion to the Federal Government .
real property acquired in whole or in

	

(e) Equipment. ( 1) Title to equipment
part under awards :

	

acquired by a recipient with Federal
(1) Title to real property shall vest in funds shall vest in the recipient, sub-

the recipient subject to the condition
that the recipient shall use the real 7e (

Thee
2 to

	

recipient
of this

use
section

the
.
equip-property for the authorized purpose of men t epro

project
o for

the project as long as it is needed and meat in the project or program form

shall not encumber the property with- which it was acquired as long as need-

out approval of HUD .

	

ed. whether or not the project or pro-
(2) The recipient shall obtain written gram continues to be supported by Fed-approval by HUD for the use of real oral funds and shall not encumber the

property in other federally-sponsored equipment without approval of HUD .
projects when the recipient determines When the equipment is no longer need-
that the property is no longer needed ed for the original project or program,
for the purpose of the original Project . the recipient shall use the equipmentUse in other projects shall be limited in connection with its other federally-
to those under federally-sponsored sponsored activities .. in the following
projects (i .e . . awards) or programs that order of priority :
have purposes consistent with those

	

(1) Activities sponsored by HUD
authorized for support by HUD .

	

which funded the original project : then
(d) Federally-owned and exempt prop-

	

(ii) Activities sponsored by other
arty=tT)-Fzderallp-ounaed roperty-Eij Federal awardl agencies .	
Title to federally-owned property remains (3) During the time that equipment is
vested in the Federal Government . Recipi- used on the project or program for
ents shall submit annually an inven- which it was acquired, the recipient
tory listing of federally-owned prop- shall make it available for use on other
erty in their custody to HUD . Upon projects or programs if such other use
completion of the award or when the will not interfere with the work on the
property is no longer needed, the re- project or program for which the equip-
cipient shall report the property to ment was originally acquired . First
HUD for further HUD utilization .

	

preference for such other use shall be
(ii) If HUD has no further need for given to other projects or programs

the property, it shall be declared excess sponsored by HUD that financed the
and reported to the General Services equipment ; second preference shall be
Administration, unless HUD has statu- given to projects or programs spon-
tory authority to dispose of the prop- sored by other Federal awarding agen-
erty by alternative methods (e .g . . the ties. If the equipment is owned by the

471

ATTACHMENT .P
PAGE _~°.._ . OF ..38. . PAGES



§ 84.83

	

24 CFR Subtitle A (4-1-08 Edition)

Federal Government. use on other ac- existing statutes . Such transfer shall
tivities not sponsored by the Federal be subject to the following standards.
Government shall be permissible if au-

	

(1) The equipment shall be appro-
thorized by HUD .

	

priately identified in the award or oth-
(4) The recipient's property manage- erwise made known to the recipient in

ment standards for equipment acquired writing .
with Federal funds and federally-owned

	

(ii) HUD shall issue disposition in-
equipment shall include all of the fol- structions within 120 calendar days
lowing,

	

after receipt of a final inventory . The
(i) Equipment records shall be main- final inventory shall list all equipment

tamed accurately and shall include the acquired with grant funds and feder-
following information .

	

ally-owned equipment . If HUD fails to
(A) A description of the equipment.

	

issue disposition instructions within
(B) Manufacturer's serial number, the 120 calendar day period, the recipi-

model number. Federal stock number . ent shall apply the standards of this
national stock number, or other identi- section. as appropriate .
fication number .

	

(iii) When HUD exercises its right to
(C) Source of the equipment, includ- take title, the equipment shall be sub-

in- the award number .

	

ject to the provisions for federally-
fD) Whether title vests in the recipi- owned equipment .

ent or the Federal Government .

	

(f) Intangible property . (1) The recipi-
(E) Acquisition date (or date re- ent may copyright any work that is

ceived. if the equipment was furnished subject to copyright and was devel-
by the Federal Government) and cost .

	

oped. or for which ownership was pur-
(F) Location and condition of the chased, under an award . HUD reserves

equipment and the date the informs- a royalty-free, nonexclusive and irrev-
tion was reported .

	

ocable right to reproduce . publish. or
(ii) Equipment owned by the Federal otherwise use the work for Federal pur-

Government shall he identified to indi- poses . and to authorize others to do so .
cate Federal ownership .

	

(2) Recipients are subject to applica-
(iii) A physical inventory of equip- ble regulations governing patents and

ment shall be taken and the results inventions, including government-wide
reconciled with the equipment records regulations issued by the Department
at least once every two years. Any dif- of Commerce at 37 CFR part 401 .
ferences between quantities deter- "Rights to Inventions Made by Non-
mined by the physical inspection and profit Organizations and Small Busi-
those shown in the accounting records ness Firms Under Government Grants .
shall be investigated to determine the Contracts and Cooperative Agree-
causes of the difference . The recipient ments ."
shall, in connection with the inven- (3) Unless waived by HUD, the Fed-
tory, verify the existence, current uti- eral Government has the right to para-
lization, and continued need for the graphs (f)(3)(i) and (f)(3)(ii) of this sec-
equipment .

-- --CivyA-control-system-shall-be in ef- - U-)-Obtaan,-reproduce, publisher oth-
fect to insure adequate safeguards to erwise use the data first produced
prevent loss, damage .. or theft of the under an award .
equipment . Any loss, damage, or theft

	

(ii) Authorize others to receive, re-
of equipment shall be investigated and produce .. Publish. or otherwise use such
fully documented : if the equipment was data for Federal purposes .
owned by the Federal Government . the

	

(4) Title to intangible property and
recipient shall promptly notify HUD .

	

debt instruments acquired under an
(v) Adequate maintenance procedures award or subaward vests upon acquisi-

shall be implemented to keep the Lion in the recipient. The recipient
equipment in good condition .

	

shall use that property for the origi-
(5) HUD may reserve the right to nally-authorized purpose .

transfer the title to the Federal Gov- (g) Property trust relationship . Real
ernment or to a third party named by property, equipment . intangible prop-
the Federal Govermnent when such erty and debt instruments that are ac-
third party is otherwise eligible under quired or improved with Federal funds

472

r	ATTACHMENT . . ..-D . ---

PAGE . . .ti ] OF . .-.&.& PAGES



Office of the Secretary, HUD

Such a conflict would arise when the
employee . officer, or agent . any mem-
ber of his or her immediate family, his
or her partner, or an organization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award. The officers, em-
ployees. and agents of the recipient
shall neither solicit nor accept gratu-
ities. favors, or anything of monetary
value from contractors, or parties to

§84.84 Procurement standards.

	

subagreements . However, recipients
(a) Purpose of procurement standards . may set standards for situations in

Paragraphs (b) through (i) of this sec- which the financial interest is not sub-
tion set forth standards for use by re- stantial or the gift is an unsolicited
cipients in establishing procedures for item of nominal value . The standards
the procurement of supplies and other of conduct shall provide for discipli-
expendable property, equipment, real nary actions to be applied for viola-
property and other services with Fed- tions of such standards by officers, em-
eral funds. These standards are fur- ployees . or agents of the recipient .
nished to ensure that such materials

	

(d) Competition . All procurement
and services are obtained in an effec- transactions shall be conducted in a
tive manner and in compliance with manner to provide . to the maximum
the provisions of applicable Federal extent practical, open and free core-
statutes and executive orders . No addi- petition . The recipient shall be alert to
tional procurement standards or re- organizational conflicts of interest as
quirementss shall be imposed by HUD well as noncompetitive practices
upon recipients, unless specifically re- among contractors that may restrict
quired by Federal statute or executive or eliminate competition or otherwise
order or approved by OMB .

	

restrain trade . In order to ensure objec-
(b) Recipient responsibilities . The tive contractor performance and elimi-

standards contained in this section do nate unfair competitive advantage,
not relieve the recipient of the con- contractors that develop or draft specf-
tractual responsibilities arising under fications . requirements, statements of
its contract(s) . The recipient is the re- work, invitations for bids and/or re-
sponsible authority, without recourse quests for proposals shall be excluded
to HUD. regarding the settlement and from competing for such procurements .
satisfaction of all contractual and ad- Awards shall be made to the bidder or
ministrative issues arising out of pro- offeror whose bid or offer is responsive
curements entered into in support of to the solicitation and is most advan-
an award or other agreement . This in- tageous to the recipient, price, quality
eludes disputes. claims, protests of and other factors considered . The other

- --

	

award-, ounce-evalaiation-ori

	

other mat, factors- shall include the bidder's or __
ters of a contractual nature. Matters offeror's compliance with Section 3 of
concerning violation of statute are to the Housing and Urban Development
be referred to such Federal, State or Act of 1966 (12 U .S .C. 1701u). hereafter
local authority as may have proper ju- referred to as 'Section 3 .' Section 3
risdietion .

	

provides that, to the. greatest extent
(c) Codes of conduct. The recipient feasible, and consistent with existing

shall maintain written standards of Federal . State .. and local laws, and reg-
conduct governing the performance of ulations, economic opportunities gen-
its employees engaged in the award and orated by certain HUD financial assist-
administration of contracts . No em- ance shall be directed to low- and very
ployee, officer, or agent shall partici- low-income persons . Solicitations shall
pate in the selection, award, or admin- clearly set forth all requirements that
istration of a contract supported by the bidder or offeror shall fulfill in
Federal funds if a real or apparent con- order for the bid or offer to be evalu-
flict of interest would be involved . ated by the recipient. Any and all bids
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shall be held in trust by the recipient
as trustee for the beneficiaries of the
project or program under which the
property was acquired or improved .
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property .

§ 84.84
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or offers may he rejected when it is in
the recipient's interest to do so .

(e) Procurement procedures . (1) All re-
cipients shall establish written pro-
curement procedures . These procedures
shall provide f or. at a minimum, that
paragraphs (e)(lhi), (e)(1))ii) and
(e)(1)(iii) of this section apply .
(i) Recipients avoid purchasing un-

necessary items .
(ii) Where appropriate. an analysis is

made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the recipient .

(iii) Solicitations for goods and serv-
ices provide for all of the following .
(A) A clear and accurate description

of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements .
such a description shall not contain
features which unduly restrict corn-
petition .
(B) Requirements which the bidder/

offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals .
(C) A description, whenever prac-

ticable . of technical requirements in reimbursable contracts . purchase or-
terms of functions to be performed or ders . and incentive contracts) shall be
performance required, including the determined by the recipient but shall
range of acceptable characteristics or be appropriate for the particular pro-
minimum acceptable standards .

	

curement and for promoting the best
(D) The specific features of "brand interest of the program or project in-

name or equal" descriptions that bid- valved . The "cost-plus-a-percentage-of-
ders are required to meet when such cost" or 'percentage of construction
items are included in the solicitation .

	

cost" methods of contracting shall not
(E) The acceptance, to the extent be used .

practicable and economically feasible .

	

(4) Contracts shall be made only with
of products and services dimensioned in responsible contractors who possess
the metric system of measurement, the potential ability to perform suc-

---FF-)-P-~ference .,S,o the extent prat- cessfully under the terms and condi-
ticable and economically feasible, for tions of the proposed procurement .
products and services that conserve Consideration shall be given to such
natural resources and protect the envi- matters as contractor integrity ; com-
ronment and are energy efficient . pliance with public policy . including,

where applicable . Section 3 of the
Rousing and Urban Development Act of
1968 (12 U .S.C. 1761u): record of past
performance : and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted, as set forth at 2
CFR part 2424 .
(5) Recipients shall . on request, make

available for the Federal awarding

(2) Positive efforts shall be made by
recipients to utilize small businesses .
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal .
(i) Ensure that small businesses, mf-

nority-owned firms, and women "s busi-
ness enterprises are used to the fullest
extent practicable .
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(H) Make information chi forth-
coming opportunities available and ar-
range time frames for purchases and
contracts to encourage and facilitate
participation by small businesses . mi-
nority-owned firms, and women's busi-
ness enterprises .

(iii) Consider in the contract process
whether firms competing £or larger
contracts intend to subcontract with
small businesses, minority-owned
firms. and women's business enter-
prises .
(iv) Encourage contracting with con-

sortimns of small businesses . minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually .

(v) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses . minority-owned firms
and women's business enterprises .

(3) The type of proctoring instruments
used (e .g ., fixed price contracts .. cost
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agency, pre-award review and procure-
ment documents . such as requests for
proposals or invitations for bids. inde-
pendent cost estimates . etc . . when any
of the following conditions apply .
(i) A recipient's procurement proce-

dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110 .
(ii) The procurement is expected to

exceed $100 .000 or the small purchase
threshold fixed at 41 U .S.C. 403 (11),
whichever is greater . and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation .
(iii) The procurement, which is ex-

pected to exceed the small purchase
threshold, specifies a "brand name"
product .
(iv) The proposed award over the

small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed hid procure-
ment .
(v) A proposed contract modification

changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold .

(f) Cost and price analysis . Some form
of cost or price analysis shall be made
and documented in the procurement
files in connection with every procure-
ment action . Price analysis may be ac-
complished in various ways, including
the comparison of price quotations sub-
mitted. market prices and similar indi-
cia. together with discounts. Cost anal-
ysis is the review and evaluation of
each element of cost to determine rea-
sonableness, allocability and allow-
ability .
-(g) Prncuraneu3-record&_Urocurcment.
records and files for purchases in ex-
cess of the small purchase threshold
shall include the following at a min-
immn :

(1) Basis for contractor selection ;
(2) Justification for lack of competi-

tion when competitive bids or offers
are not obtained ; and

(3) Basis for award cost or price .
(h) Contract administration . A system

for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow
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up of all purchases . Recipients shall
evaluate contractor performance and
document. a s appropriate, whether con-
tractors have met the terms . condi-
tions and specifications of the con-
tract .

(i) Contract provisions . The recipient
shall include, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts . The following provisions
shall also be applied to subcontracts .
(1) Contracts in excess of the small

purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms. and provide for such
remedial actions as may be appro-
priate .
(2) All contracts in excess of the

small purchase threshold shall contain
suitable provisions for termination by
the recipient. including the rounder by
which termination shall be effected
and the basis for settlement . In addi-
tion. such contracts shall describe con-
ditions under which the contract may
he terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor .
(3) Except as otherwise required by

statute . an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100 .000 . For those contracts or sub-
contracts exceeding $l0000QJIUD may
accept the bonding' policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government's interest is ade-
quately protected . If such a determina-
tion has not been made, the minimum
requirements shall he as follows :
(i) A hid guarantee from each bidder

equivalent to five percent of the bid
price. The "bid guarantee" shall con-
sist of a firm commitment such as a
bid bond. certified check . or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
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such contractual documents as may be
required within the time specified .

(ii) A performance bond on the part
of the contractor for 100 percent of the
contract price . A `performance bond"
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract .
(iii) A payment bond on the part of

the contractor for 100 percent of the
contract price . A "payment bond" is
one executed in connection with a con-
tract to assure payment as required by
statute of all persons supplying labor
and material in the execution of the
work provided for in the contract .
(iv) Where bonds are required in the

situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, "Surety Companies Doing Business
with the United States ."
(4) All negotiated contracts (except

those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives .
shall have access to any hooks .. docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions .

(5) All contracts, including small pur-
chases awarded by recipients and their
contractors shall contain the procure-
ment provisions of Appendix A to this
rule, as applicable .
[59 PR 17011, Sept. 13 . 1994 . as amended at 72

-FR 73492-Dec .27 20021_- . __

§ 84 .85 Reports and records .
(a) Purpose of reports and records .

Paragraphs (b) and (c) of this section
set forth the procedures for monitoring
and reporting on the recipient's finan-
cial and program performance and the
necessary standard reporting forms .
They also set forth record retention re-
quirements .
(b) Monitoring and reporting program

performance . (1) Recipients are respon-
sible for managing and monitoring
each project, program. subaward . func-
tion or activity supported by the
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award . Recipients shall monitor sub-
awards to ensure subrecipients have
met the audit requirements as delin-
eated in §84 .82(e) .
(2) The Federal awarding agency

shall prescribe the frequency with
which the performance reports shall be
submitted. Except as provided in para-
graph (b)(6) of this section, perform-
ance reports shall not be required more
frequently than quarterly or less fre-
quently than annually. Annual reports
shall be due 90 Calendar days after the
grant year : quarterly or semi-annual
reports shall be due 30 days after the
reporting period . The Federal awarding
agency may require annual reports be-
fore the anniversary dates of multiple
year awards in lieu of these require-
ments . The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award .

(3) If inappropriate . a final technical
or performance report shall not be re-
quired after completion of the project .
(4) When required, performance re-

ports shall generally contain. for each
award. brief information on each of the
following :
(U A comparison of actual accom-

plishments with the goals and objec-
tives established for the period . the
findings of the investigator, or both .
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for corn-
putation of unit costs .
(li) Reasons why established goals

were not met, if appropriate .
(5) Recipients shall not be required to

submit more than the original and two
copies of performance reports .
_i0) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems .
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award, This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa-
tion .
(7) HUD may make site visits. as

needed.
(8) HUD shall comply with clearance

requirements of 5 CFR part 1320 when
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requesting performance data from re-
cipients .

(o) Retention mid access requirements
for records . (1) This paragraph (c) sets
forth requirements for record retention
and access to records for awards to re-
cipients. Federal awarding agencies
shall not impose any other record re-
tention or access requirements upon
recipients .

(2) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually. from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD . The
only exceptions are the following .

(i) If any litigation . claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained mrtil all litigation, claims or
audit findings involving the records
have been resolved and final action
taken .
(ii) Records for real property and

equipment acquired with Federal funds
shall be retained for 3 years after final
disposition .
(fit) When records are transferred to

or maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient .
(3) Copies of original records may be

substituted for the original records if
authorized by HUD .

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
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cess to a recipient's personnel for the
purpose of interview and discussion re-
lated to such documents . The rights of
access in this paragraph (c)(5) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained .
(6) Unless required by statute, HUD

shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5
U.S .C . 552) if the records had belonged
to HUD .

84.86 Termination and enforcement.

(a) Termination . (1) Awards may be
terminated in whole or in part only if
paragraphs (a)(1)(i), (a)(1)(ii), or
(a)(1)(iii) of this section apply .
(i) By HUD, if a recipient materially

fails to comply with the terms and con-
ditions of an award .
(ii) By HUD with the consent of the

recipient .. in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated .

(iii) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However. if HUD determines
in the case of partial termination that
the reduced m , modified portion of the

records possess long term retention grant will not accomplish the purposes
-value . -Howev, . in usderto avoid-dupli--for whmhtlm_gr-ant_waz .mad _it rn
cats recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use .
(5) HUD, the Inspector General .

Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
ly and um•estricted access to any
books. documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents . This right
also includes timely and reasonable ac-

terminate the grant in its entirety
under either paragraphs (a)(1)(i) or
(a)(1)(ii) of this section .
(2) If costs are allowed under an

award, the responsibilities of the re-
cipient referred to in §84 .87(a)(1) . in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate .

(3) If costs are allowed, the cost prin-
ciples in §84 .27 apply, even though the
award was made on a lump-sum basis .
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Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of completion or by some other method
as determined by the Grant Officer . as
long as the method used results in an
equitable settlement to both parties .

(b) Enforcement-(1) Remedies for non-
compliance . If a recipient materially
fails to comply with the terms and con-
ditions of an award . whether stated in
a Federal statute, regulation . assur- § 84.87 Closeout procedures, subse-
ance . application, or notice of award,

	

quent adjustments and continuing
HUD may, in addition to imposing any

	

responsibilities .
of the special conditions outlined in (a) Closeout procedures . (1) Recipients
§84.14, take one or more of the fol- shall submit, within 90 calendar dayslowing actions, as appropriate in the after the date of completion of the
circumstances .

	

award, all financial, performance . and(i) Temporarily withhold cash pay- other reports as required by the terms
ments pending correction of the defi- and conditions of the award . HUD mayciency by the recipient or more severe approve extensions when requested by
enforcement action by HUD .

	

the recipient .(ii) Wholly or partly suspend or ter-

	

(2) The recipient shall account for
minate the current award .

	

any real and personal property ac-(iii) Withhold further awards for the quired with Federal funds or received
project or program .

	

from the Federal Government in ac-(iv) Take other remedies that may be cordance with §§84.83(b) through () .
legally available .

	

(b) Subsequent adjustments and' eon-(2) Hearings and appeals . In taking an tinuin.g responsibilities . (1) The closeoutenforcement action. HUD shall provide of an award does not affect any of thethe recipient an opportunity for hear- following :ing, appeal, or other administrative

	

(i) Audit requirements in §84 .26 .
proceeding to which the recipient is en-

	

(ii) Property management require-titled under any statute or regulation
applicable to the action involved .

	

ments in §§84 .83(b) through (g) .
(3) Effects of suspension and termi-

	

(iii) Records retention as required in
nation . Costs of a recipient resulting §8453 .
from obligations incurred by the re- (2) After closeout of an award . a rela-
cipient during a suspension or after tionship created under an award may
termination of an award are not allow- be modified or ended in whole or in
able unless HUD expressly authorizes part with the consent of HUD and thethem in the notice of suspension or ter- recipient, provided the responsibilities
mination or subsequently . Other recipi- of the recipient are considered and pro-

-ent-~Costs durA?,P,-suspension on-after visions made for continuing respon-
termination which are necessary and sn 11 ms

	

tie leclplent, as me o--

	

-
not reasonably avoidable are allowable priate .
if paragraphs (b)(3)(i) and (b)(3)(ii) of
this section apply .
(i) The costs result from obligations

which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination.are noncancellable .
(ii) The costs would be allowable if

the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect .
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(4) Relationship to debarment and sus-
pension . The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84 .13) .
(59 FR 47011 . Sept . 13 . 1994. as amended at 72
FR 73492 . Dec . 27, 2007)

APPENDIX A TO PART 84--CONTRACT
PROVISIONS

All contracts . awarded by a recipient in-
cluding small purchases . shall contain the
following provisions as applicable :

1 . Equal Employment Opportunity-All con-
tracts shall contain a provision requiring
compliance with E .O . 11246, "Equal Employ-
ment Opportunity,' as amended by E .O .
11375 . ''Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,"
and as supplemented by regulations at 41
CFR part 60, "Office of Federal Contract
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Compliance Programs, Equal Employment work and provides that no laborer or in e -
Opportunity . Department of Labor . thank shall be required to work in sur-

2 . Copeland "Anti-Kickback" Act (18 U.S.C . roundings or under working conditions
874 and 40 U .S.C . 276'c)-All contracts and sub- which are unsanitary, hazardous or dan-
grants in excess of $2000 for construction or gerous . These requirements do not apply to
repair awarded by recipients and subrecipi- the purchases of supplies or materials or at-
cuts shall include a provision lot compliance titles ordinarily available oft the open mar-
with the Copeland 'Anti-Kickback' Act (18 list, or contracts for transportation or trans-U.S .C . 874), as supplemented by Department mission of intelligence .of Labor regulations (29 CFR part 3 . "Con-
tractors and Subcontractors on Public Build-

	

1. Sights to Inventions Made Under a Con-
ing or Public Work Financed in Whole or in tract or Agreement-Contracts or agreements
Part by Loans or Grants from the United for the performance of experimental, devel-
States") . The Act provides that each con- opmental, or research work shall provide for
tractor or subreeiplent shall be prohibited the rights of the Federal Government and
from inducing, by any means, any person the recipient in any resulting invention in
employed in the construction . completion, or accordance with 37 CFR part 401, ''Rights to
repair of public work, to give up any part of Inventions Made by Nonprofit Organizations
the compensation to which he is otherwise and Small Business Firms Under Govern-
entitled . The recipient shall report all sue- ment Grants, Contracts and Cooperative
petted of reported violations to HUD . Agreements,' and any implementing regula-

3 . Davie-Bacon Act, as amended (40 U.S .C .

	

tions issued by HUD .276c to a-7)-When required by Federal pro-

	

g Clean Air Act (42 U .S .C . 7401 et seq .) andgram legislation, all construetie n contracts

	

the Federal Water Pollution Control Act (33awarded by the recipients and subrecipients

	

U.S.C. 1251 et seof more than $2000 shall include a provision

	

9.). as amended-Contracts
for compliance with the Davis-Bacon Act (40 and subgrants of amounts in excess of
C.S .C . 276a to a-7) and as supplemented by $100 .000 shall contain a provision that re-
Department of Labor regulations (29 CFR quires the recipient to agree to comply with
part 5, "Labor Standards Provisions Applica- all applicable standards, orders or regula-
ble to Contracts Governing Federally Fl- tions issued pursuant to the Clean Air Act
nanced and Assisted Construction - ) . Under

	

(42 U .S .C. 7401 et seq .) and the Federal Water
this Act, contractors shall be required to pay Pollution Control Act as amended (33 U .S .C .
wages to laborers and mechanics at a rate 1251 et seq .) . Violations shall be reported to
not less than the minimum wages specified HUD and the Regional Office of the Davison-
in a wage determination made by the See- mental Protection Agency (EPA) .
retary of Labor. In addition, contractors q Byrd Anti-Lobbying Amendment (31 U.S .C .shall be required to pay wages not less than 1353)-Contractors who apply or bid for an
once a week . The recipient shall place a copy award of $100 .000 or more shall file the re-of the current prevailing wage determination quired certification . Each tier certifies toissued by the Department of Labor in each
solicitation and the award of a contract shall the tier above that it will not and has not
be conditioned upon the acceptance of the used Federal appropriated funds to pay any
wage determination . The recipient shall re- person or organization for influencing or at-
port all suspected or reported violations to tempting to influence an officer or employee
HUD,

	

of any agency, a member of Congress, officer
4 . Contract Work Hours and Safety Standards or employee of Congress, or an employee of a

Act (40 U.S .C. 327 through 333)-Where appli- member of Congress in connection with ob-
cable, all contracts awarded by recipients in

	

tanning any Federal contract, grant or any
excecc of dude for construction c.cutractaandother awar d cnverer-by-31 US C, 1352.Each_
in excess of $2500 for other contracts that in- tier shall also disclose any lobbying with
volve the employment of mechanics or labor- non-Federal funds that takes place in ton-
ers shall include a provision for compliance section with obtaining any Federal award .
with Sections 102 and 107 of the Contract Such disclosures are forwarded from tier to
Work Hours and Safety Standards Act (40 tier up to the recipient .U .S .C . 327-333), as supplemented by Depart-
ment of Labor regulations (29 CFR part 5) .

	

[59 FR 47011, Sept . 13 . 1994, as amended at 72
Under Section 102 of the Act, each con- FR 73493 . Dec . 27, 2007]
tractor shall be required to compute the
wages of every mechanic and laborer on the
basis of a standard workweek of 40 hours .
Work in excess of the standard workweek is
permissible provided that the worker is com-
pensated at a rate of not less than 14z times
the basic rate of pay for all hours worked in
excess of 40 hours in the workweek . Section
107 of the Act is applicable to construction

479
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3 . Indirect cost allocations not using rates .
In certain situations, a governmental unit,
because of the nature of its awards, may be
required to develop a Cost allocation plan
that distributes indirect (and, in some cases,
direct) costs to the specific funding sources .
In these cases, a narrative cost allocation
methodology should be developed . docu-
mented, maintained for audit, or submitted,
as appropriate, to the cognizant agency for
review, negotiation, and approval .

4 . Appeals . If a dispute arises in a negotia-
tion of an indirect cost rate (or other rate)
between the cognizant agency and the gov-
ernmental unit, the dispute shall be resolved
in accordance with the appeals procedures of
the cognizant agency .

5 . Collection of unallowable costs and erro-
neous payments. Costs specifically identified
as unallowable and charged to Federal
awards either directly or indirectly will be
refunded (including interest chargeable in
accordance with applicable Federal agency
regulations) .

6 . OMB assistance . To the extent that prob-
lems are encountered among the Federal
agencies and/or governmental units in con-
nection with the negotiation and approval
process, OMB will lend assistance, as re-
quired, to resolve such problems in aa timely
manner .

PARTS 226-229 [RESERVED]

PART 230-COST PRINCIPLES FOR
NON-PROFIT ORGANIZATIONS
(OMB CIRCULAR A-122)

Sec .
230.5 Purpose .
230.10 Scope .
230 .15 Policy.
230 .20 Applicability .
230 .25 Definitions
230 .30 OMB responsibilities.
230 .35 Federal agency responsibilities .
230 .40 Effective date of changes .
230 .45 Relationship to previous issuance .
230.50 Information Contact .
APPENDIX A TO PART 230-GENERAL PRIN-

CIPLES
APPENnIx B'to PART 230-SELECTED ITEMS OF

COST
APPENDIX C TO PART 230-NON-PRORrr ORGA-

NIZATIONS NOT SUBJECT TO THIS PART

AUTHORITY: 31 U .S .C . 503 ; 31 U .S .C . 1111 : 41
U .S .C . 405; Reorganization Plan No . 2 of 1970' .
E .O . 11541 . 35 FR 10737, 3 CFR . 1966-1970 . P . 939

SOURCE : 70 FR 51927, Aug . 31 . 2005 . unless
otherwise noted .
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k230.5 Purpose .

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations .

§230.10 Scope .

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Educational Institutions (OMB Cir-
cular A-21); State, local, and federally-
recognized Indian tribal governments
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87) ; or hospitals .
(b) The principles deal with the sub-

ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part .

§230 .15 Policy.
The principles are designed to pro-

vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by law . The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or other agreements .
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies .

4230.20 Applicability.
(a) These principles shall be used by

all Federal agencies in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contracts, and other contracts in which
costs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter referred to as
awards. The principles do not apply to
awards under which an organization is
not required to account to the Federal
Government for actual costs incurred .
(b) All cost reimbursement sub-

awards (subgrants, subcontracts, etc .)

f ATTACHMENT r.
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are subject to those Federal cost prin-
ciples applicable to the particular or-
ganization concerned . Thus, if a
subaward is to a non-profit organiza-
tion, this part shall apply; if a
subaward is to a commercial organiza-
tion, the cost principles applicable to
commercial concerns shall apply; if a
subaward is to a college or university,
2 CFR part 220 shall apply; if a
subaward is to a State, local, or feder-
ally-recognized Indian tribal govern-
ment, 2 CFR part 225 shall apply .
(c) Exclusion of some non-profit or-

ganizations . Some non-profit organiza-
tions, because of their size and nature
of operations, can be considered to be
similar to commercial concerns for
purpose of applicability of cost prin-
ciples . Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns . A listing of these organizations
is contained in Appendix C to this part .
Other organizations may be added from
time to time .

§ 230.25 Definitions.
(a) Non-profit organization means

any corporation, trust, association, co-
operative, or other organization which :

(1) Is operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public
interest :

(2) Is not organized primarily for
profit ; and

(3) Uses its net proceeds to maintain,
improve, and/or expand its operations .
For this purpose, the term "non-profit
organization" excludes colleges and
universities; hospitals ; State, local,
and federally-recognized Indian tribal
governments ; and those non-profit or-
ganizations which are excluded from
coverage of this part in accordance
with §230 .20(c) .
(b) Prior approval means securing the

awarding agency's permission in ad-
vance to incur cost for those items
that are designated as requiring prior
approval by the part and its Appen-
dices. Generally this permission will be
in writing. Where an item of cost re-
quiring prior approval is specified in
the budget of an award, approval of the
budget constitutes approval of that
cost .
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§ 230.50

230.30 OMB responsibilities.
OMB may grant exceptions to the re-

quirements of this part when permis-
sible under existing law . However, in
the interest of achieving maximum
uniformity, exceptions will be per-
mitted only in highly unusual cir-
cumstances .

§230.35 Federal agency responsibil-
ities.

The head of each Federal agency that
awards and administers grants and
agreements subject to this part is re-
sponsible for requesting approval from
andior consulting with OMB (as appli-
cablel for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions speci-
fied in the appendices to this part .

§230.40 Effective date of changes .
The provisions of this part are effec-

tive August 31, 2005 . Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization's next fis-
cal year. For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Federal agen-
cy agree . Earlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual
agreement between an organization
and the cognizant Federal agency .

§ 230.45 Relationship

	

to

	

previous
issuance.

(a) The guidance in this part pre-
viously was issued as OMB Circular A-
122. Appendix A to this part contains
the guidance that was in Attachment A
(general principles) to the OMB cir-
cular; Appendix B contains the guid-
ance that was in Attachment B (se-
lected items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formation that was in Attachment C
(non-profit organizations not subject to
the Circular) to the OMB circular .
(b) Historically, OMB Circular A-122

superseded cost principles issued by in-
dividual agencies for non-profit organi-
zations .

§230.50 Information contact.
Further information concerning this

part may be obtained by contacting the
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Office of Federal Financial Manage-
ment, OMB, Washington, DC 20503,
telephone (202) 395-3993 .

APPENDIX A TO PART 230-GENERAL
PRINCIPLES

GENERAL PRINCIPLES

TABLE OF CONTENTS
A. Basic Considerations

1 . Composition of total costs
2 . Factors affecting allowability of costs
3 . Reasonable costs
4 . Allocable costs
5 . Applicable credits
6 . Advance understandings
7 . Conditional exemptions

B . Direct Costs
C. Indirect Costs

	

ering their responsibilities to the organiza-
D . Allocation of Indirect Costs and Deter-

	

tion, its members, employees, and clients,
urination of Indirect Cost Rates

	

the public at large, and the Federal Govern-
1. General
2. Simplified allocation method
3. Multiple allocation base method
4. Direct allocation method
5 . Special indirect cost rates

E. Negotiation and Approval of Indirect Cost
Rates

1 . Definitions
2 . Negotiation and approval of rates

GENERAL PRINCIPLES

A. Basic Considerations
1 . Composition of total costs . The total

cost of an award is the sum of the allowable
direct and allocable indirect costs less any
applicable credits .

2 . Factors affecting allowability of costs .
To be allowable under an award, costs must
meet the following general criteria :
a . Be reasonable for the performance of the

award and be allocable thereto under these
principles .
b. Conform to any limitations or exclu-

sions set forth in these principles or in the
award as to types or amount of cost items,

c. Be consistent with policies and proce-
dures that apply uniformly to both federally-
financed and other activities of the organiza-
tion .

d . Be accorded consistent treatment,
e . Be determined in accordance with gen-

erally accepted accounting principles
(GAAP),

f. Not be included as a cost or used to meet
cost sharing or matching requirements of
any other federally-financed program in ei-
ther the current co a prior period .

g . Be adequately documented .
3 . Reasonable costs . A cost is reasonable if,

in its nature or amount, it does not exceed
that which would be incurred by a prudent
person under the circumstances prevailing at
the time the decision was made to incur the
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costs . The question of the reasonableness of
specific costs must be scrutinized with par-
ticular care in connection with organizations
or separate divisions thereof which receive
the preponderance of their support from
awards made by Federal agencies . In deter-
mining the reasonableness of a given cost,
consideration shall be given to :
a, Whether the cost is of a type generally

recognized as ordinary and necessary for the
operation of the organization or the perform-
ance of the award .

b . The restraints or requirements imposed
by such factors as generally accepted sound
business practices, arms length bargaining,
Federal and State laws and regulations, and
terms and conditions of the award .
c . Whether the individuals concerned acted

with prudence in the circumstances, consid-

ment,
d. Significant deviations from the estab-

lished practices of the organization which
may unjustifiably increase the award costs .

4 . Allowable costs, a . A cost is allocable to
a particular cost objective, such as a grant,
contract, project . service, or other activity,
in accordance with the relative benefits re-
ceived . A cast is allocable to a Federal award
if it is treated consistently with other costs
incurred for the same purpose in like cir-
cumstances and if it :

(1) Is incurred specifically for the award .
(2) Benefits both the award and other work

and can be distributed in reasonable propor-
tion to the benefits received, or

(3) Is necessary to the overall operation of
the organization, although a direct relation-
ship to any particular cost objective cannot
be shown .
b . Any cost allocable to a particular award

or other cost objective under these principles
may not be shifted to other Federal awards
to overcome funding deficiencies, or to avoid
restrictions imposed by law or by the terms
of the award .

5 . Applicable credits . a. The term applica-
ble credits refers to those receipts, or reduc-
tion of expenditures which operate to offset
or reduce expense items that are allocable to
awards as direct or indirect costs . Typical
examples of such transactions are : Purchase
discounts, rebates or allowances, recoveries
or indemnities on losses, insurance refunds .
and adjustments of overpayments or erro-
neous charges . To the extent that such cred-
its accruing or received by the organization
relate to allowable cast, they shall be cred-
ited to the Federal Government either as a
cost reduction or cash refund, as appro-
priate,

b. In some instances, the amounts received
from the Federal Government to finance or-
ganizational activities or service operations
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should be treated as applicable credits- Spe-
cifically, the concept of potting such credit
items against related expenditures should be
applied by the organization in determining
the rates or amounts to be charged to Fed-
eral awards for services rendered whenever
the facilities or other resources used in pro-
viding such services have been financed di-
rectly, in whole or in part, by Federal funds,

e. Far rules covering program income (i .e . .
gross income earned from federally-sup-
ported activities) see §215 .24 of 2 CPR part
215 Uniform Administrative Requirements
for Grants and Agreements with Institutions
of Higher Education, Hospitals, and Other
Non-Profit Organizations (OMB Circular A-
110) .

6 . Advance understandings. Under any
given award, the reasonableness and
allocability of certain items of costs may be
difficult to determine . This is particularly
true in connection with organizations that
receive a preponderance of their support
from Federal agencies . In order to avoid sub-
sequent disallowance or dispute based on
unreasonableness or nonallocability, it is
often desirable to seek a written agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of special or unusual
costs . The absence of an advance agreement
on any element of cost will not, in itself, af-
feet the reasonableness or allocability of
that element .

7 . Conditional exemptionss a . OMB author-
izes conditional exemption from OMB admin-
istrative requirements and cost principles
for certain Federal programs with statu-
torily-authorized consolidated planning and
consolidated administrative funding, that
are identified by a Federal agency and ap-
proved 'by the !read of the Executive depart-
ment or establishment . A Federal agency
shall consult with OMB during its consider-
ation of whether to grant such an exemption .

h . To promote efficiency in State and local
program administration, when Federal non-
entitlement programs with common pur-
poses have specific statutorily-authorized
consolidated planning and consolidated ad-
ministrative funding and where most of the
State agency's resources come from non-
Federal sources, Federal agencies may ex-
empt these covered State-administered, non-
entitlement grant programs from certain
OMB grants management requirements . The
exemptions would be from all but the
allocability of costs provisions of Appendix
A subsection C .e, of 2 CFR part 225 (0MB
Circular A-87) : Appendix A, Section C .4 . of 2
CFR part 220 LOMB Circular A-21) ; Becton
A .4 . of this appendix ; and from all of the ad-
ministrative requirements provisions of 2
CFR part 215 (OMB Circular A-110) and the
agencies' grants management common rule .

c . When a Federal agency provides this
flexibility, as a prerequisite to a State's ex-
ercising this option, a State must adopt its
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own written fiscal and administrative re-
quirements for expending and accounting for
all funds, which are consistent with the pro-
visions of 2 CFR part 225 (OMB Circular A-
87), and extend such policies to all subrecipi-
ents. These fiscal and administrative re-
quirements must be sufficiently specific to
ensure that: Funds are used in compliance
with all applicable Federal statutory and
regulatory provisions, costs are reasonable
and necessary for operating these programs,
and funds are not to be used for general ex-
penses required to carry out other respon-
sibilities of a. State or its subrecipients .

B . Direct Costs

1 . Direct costs are those that can be identi-
fied specifically with a particular final cost
objective, i .e ., a particular award, project .
service_ or other direct activity of an organi-
zation . However, aa cost may not be assigned
to an award as a direct cost if any other cost
incurred for the same purpose, in like cir-
cumstance, has been allocated to an award
as an indirect cost . Costs identified specifi-
cally with awards are direct costs of the
awards and are to he assigned directly there-
to . Costs identified specifically with other
final cost objectives of the organization arc
direct costs of those cost objectives and are
not to be assigned to other awards directly
a, indirectly .

2 . Any direct cost of a minor amount may
be treated as an indirect cost for reasons of
practicality where the accounting treatment
for such cost is consistently applied to all
final cost objectives,

3 . The cost of certain activities are not al-
lowable as charges to Federal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B to this part) . However, even
though these costs are unallowable for par-
poses of computing charges to Federal
awards, they nonetheless must be treated as
direct costs for purposes of determining indi-
rect cost rates and be allocated their share
of the organization's indirect costs if they
represent activities which include the sala-
ries of personnel, occupy space, and benefit
from the organization's indirect costs .

4. The costs of activities performed pri-
marily as aa service to members, clients, or
the general public when significant and nec-
essary to the organization's mission must be
treated as direct costs whether or not allow-
able and be allocated an equitable share of
indirect costs . Some examples of these types
of activities include:
a . Maintenance of membership rolls, sub-

scriptions, publications, and related func-
tions .

b . Providing services and information to
members, legislative or administrative bod-
ies, or the public .

c . Promotion, lobbying, and other forms of
public relations .
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d . Meetings and conferences except those
held to conduct the general administration
of the organization .

e . Maintenance, protection, and invest-
ment of special funds not used in operation
of the organization .

f. Administration of group benefits on be-
half of members or clients . including life and
hospital insurance, annuity or retirement
plans, financial aid, etc .

C . Indirect Costs
1. Indirect costs are those that have been

incurred for common or joint objectives and
cannot be readily identified with a par-
ticular final cost objective . Direct cost of
minor amounts may be treated as indirect
costs under the conditions described in sub-
paragraph B .2 of this appendix . After direct
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
be allocated to benefiting cost objectives. A
cost may not be allocated to an award as an
indirect cost if any other cost incurred for
the same purpose, in like circumstances, has
been assigned to an award as a direct cost .

2 . Because of the diverse characteristics
and accounting practices of non-profit orga-
nizations, it is not possible to specify the
types of cost which may be classified as indi-
rect cost in all situations . However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances on buildings and equipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
eral expenses, such as the salaries and ex-
penses of executive officers . personnel ad-
ministration, and accounting .

3 . Indirect costs shall be classified within
two broad categories : "Facilities" and "Ad-
ministration ." "Facilities" is defined as de-
preciation and use allowances on buildings,
equipment and capital improvement, inter-
est on debt associated with certain buildings,
equipment and capital improvements, and
operations and maintenance expenses . "Ad-
ministration" is defined as general adminis-
tration and general expenses such as the di-
rector's office, accounting, personnel, library
expenses and all other types of expenditures
not listed specifically under one of the sub-
categories of "Facilities" (including cross al-
locations from other pools, where applica-
ble) . See indirect cost rate reporting require-
ments in subparagraphs D .2 .e and D,l,g of
this appendix .

D. Allocation of Indirect Costs and
Determination of Indirect Cost Rates

1. General . a . Where a non-profit organiza-
tion has only one major function, or where
all its major functions benefit from its indi-
rect costs to approximately the same degree,
the allocation of indirect costs and the core-
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potation of an indirect cost rate may be ac-
complished through simplified allocation
procedures, as described in subparagraph D .2
of this appendix .
b . Where an organization has several major

functions which benefit from its indirect
costs in varying degrees . allocation of indi-
rect costs may require the accumulation of
such costs into separate cost groupings
which then are allocated individually to ben-
efiting functions by means of a base which
best measures the relative degree of benefit .
The indirect costs allocated to each function
are then distributed to individual awards and
other activities included in that function by
means of an indirect cost rate(s) .

c . The determination of what constitutes
an organization's major functions will de-
pend on its purpose in being; the types of
services it renders to the public, its clients,
and its members; and the amount of effort it
devotes to such activities as fundraising,
public information and membership activi-
ties .
d . Specific methods for allocating indirect

costs and computing indirect cost rates
along with the conditions under which each
method should be used are described in sub-
paragraphs D .2 through 5 of this appendix.

e . The base period for the allocation of in-
direct costs is the period in which such costs
are incurred and accumulated for allocation
to work performed in that period . The base
period normally should coincide with the or-
ganization's fiscal year but, in any event,
shall be so selected as to avoid inequities in
the allocation of the costs .

2 . Simplified allocation method . a. Where
an organization's major functions benefit
from its indirect costs to approximately the
same degree, the allocation of indirect costs
may be accomplished by separating the orga-
nization's total costs for the base period as
either direct or indirect, and dividing the
total allowable indirect costs (net of applica-
ble credits) by an equitable distribution
base . The result of this process is an indirect
cost rate which is used to distribute indirect
costs to individual awards . The rate should
be expressed as the percentage which the
total amount of allowable indirect costs
bears to the base selected . This method
should also be used where an organization
has only one major function encompassing a
number of individual projects or activities,
and may be used where the level of Federal
awards to an organization is relatively
small .

b . Both the direct costs and the indirect
costs shall exclude capital expenditures and
unallowable costs . However, unallowable
costs which represent activities must be in-
cluded in the direct costs under the condi-
tions described in subparagraph B.3 of this
appendix .

c . The distribution base may be total di-
rect costs (excluding capital expenditures
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and other distorting items, such as major
subcontractr or subgrantsn direct salaries
and wages, or other base which results in an
equitable distribution . The distribution base
shall generally exclude participant support
costs as defined In paragraph 32 of Appendix
B .

a- Except where a special rate(s) is re-
quired in accordance with subparagraph 5 of
this appendix, the indirect cost rate devel-
oped under the above principles is applicable
to all awards at the organization . If aa special
rnte(sl is required, appropriate modifications
shall be made in order to develop the special
rate(s) .

c . For an organization that receives more
than $10 million in Federal funding of direct
costs In a fiscal year, a breakout of the indi-
rect cost component into two broad Cat-
egories, Facilities and Administration as de-
fined in subparagraph C .3 of this appendix, is
required . The rate in each case shall be stat-
ed as the percentage which the amount of
the particular indirect cost category (i .e .,
Facilities or Administration) is of the dis-
tribution bast identified with that category .

3 . Multiple allocation base method .
a . General- Where an organization's indi-

rect costs benefit its major functions In
varying degrees, indirect costs shall be accu-
mulated into separate cost groupings, as de-
scribed in subparagraph D .3 .b of this appen-
dix . Each grouping shall then be allocated
individually to benefiting functions by
means of a base which best measures the rel-
ative benefits . The default allocation bases
by Cost pool are described in subparagraph
D-3 .c of this appendix .

b . Identification of indirect costs . Cost
groupings shall be established so as to per-
mit the allocation of each grouping on the
basis of benefits provided to the major func-
tions . Each grouping shall constitute a pool
of expenses that arc of like character in
terms of functions they benefit and in terms
of the allocation bast which best measures
the relative benefits provided to each func-
tion . The groupings are classified within the
two broad categories : "Facilities" and "Ad-
ministration ." as described in subparagraph
C.3 of this appendix . The indirect cost pools
arc defined as follows :
(1) Depreciation and use allowances . The

expenses under this heading are the portion
of the costs of the organization's buildings,
capital improvements to land and buildings,
and equipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
this part ("Depreciation and use allow-
ances") .

(2) Interest . Interest on debt associated
with certain buildings, equipment and cap-
ital improvements are computed in accord-
ance with paragraph 23 of Appendix B to this
part (''InteresI - ) .

(3) Operation and maintenance expenses .
The expenses under this heading are those
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that have been incurred for the administra-
tion, operation, maintenance, preservation,
and protection of the organization's physical
plant . They include expenses normally in-
curred for such items as: Janitorial and util-
ity services ; repairs and ordinary or normal
alterations of buildings, furniture and equip-
ment: care of grounds ; maintenance and op-
eration of buildings and other plant facili-
ties ; security ; earthquake and disaster pre-
paredness : environmental safety : hazardous
waste disposal ; property, liability and other
insurance relating to property ; space and
capital leasing : facility planning and man-
agement; and, central receiving. The oper-
ation and maintenance expenses category
shall also include its allocable share of
fringe benefit costs, depreciation and use al-
lowances, and interest costs .
(4) General administration and general ex-

penses . (a) The expenses under this heading
are those that have been incurred for the
overall general executive and administrative
offices of the organization and other ex-
penses of a general nature which do not re-
late solely to any major function of the orga-
nization . This category shall also include its
allocable share of fringe benefit costs, oper-
ation and maintenance expense, depreciation
and use allowances, and interest costs . Ex-
amples of this category include Central of-
fices, such as the director's office . the office
of finance, business services, budget and
planning, personnel, safety and risk manage-
ment, general counsel, management infor-
mation systems, and library costs .
(b) In developing this cost pool, special

care should be exercised to ensure that costs
incurred for the same purpose in like cir-
oumstances are treated consistently as ei-
ther direct or indirect costs . For example,
salaries of technical staff, project supplies,
project publication, telephone toll charges,
computer costs, travel costs, and specialized
services costs shall be treated as direct costs
wherever identifiable to a particular pro-
gram. The salaries and wages of administra-
tive and pooled clerical staff should nor-
mally be treated as indirect costs . Direct
charging of these costs may be appropriate
where a major project or activity explicitly
requires and budgets for administrative or
clerical services and other individuals in-
volved can be identified with the program or
activity . Items such as office supplies, post-
age, local telephone costs, periodicals and
memberships should normally be treated as
indirect costs .

c . Allocation bases . Actual conditions shall
be taken into account in selecting the base
to be used in allocating the expenses in each
grouping to benefiting functions . The essen-
tial consideration in selecting a method or a
base is that it is the one best suited for as-
signing the pool of costs to cost objectives in
accordance with benefits derived ; a traceable
cause and effect relationship ; or logic and
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reason, where neither the cause nor the ef-
fect. of the relationship is determinable .
When an allocation can be made by assign-
ment of a cost grouping directly to the tone-
tion benefited, the allocation shall be made
in that manner . When the expenses in a cost
grouping are more general in nature, the al-
location shall be made through the use of a
selected base which produces results that are
equitable to both the Federal Government
and the organization . The distribution shall
be made in accordance with the bases de-
scribed herein unless it can be demonstrated
that the use of aa different base would result
in a more equitable allocation of the costs,
or that a more readily available base would
not increase the costs charged to sponsored
awards . The results of special cost studies
(such as an engineering utility study) shall
not be used to determine and allocate the in-
direct costs to sponsored awards .
(1) Depreciation and use allowances. Depre-

ciation and use allowances expenses shall be
allocated in the following manner :
(a) Depreciation or use allowances on

buildings used exclusively in the conduct of
a single function, and on capital improve-
ments and equipment used in such buildings,
shall be assigned to that function .
(b) Depreciation or use allowances on

buildings used for more than one function,
and on capital improvements and equipment
used in such buildings, shall be allocated to
the individual functions performed in each
building on the basis of usable square feet of
space, excluding common areas, such as hall-
ways, stairwells, and restrooms .
(c) Depreciation or use allowances on

buildings, capital improvements and equip-
ment related space (e .g ., individual rooms,
and laboratories) used jointly by more than
one function (as determined by the users of
the space) shall be treated as follows . The
cost of each jointly used unit of space shall
he allocated to the benefiting functions on
the basis of either the employees and other
users on a full-time equivalent (FTE) basis
or salaries and wages of those individual
functions benefiting from the use of that
space; or organization-wide employee FTEs
or salaries and wages applicable to the bene-
fiting functions of the organization .
(d) Depreciation or use allowances en cer-

tain capital improvements to land, such as
paved parking areas, fences, sidewalks, and
the like, not included in the cost of build-
ings, shall be allocated to user categories on
n PTE basis and distributed to major func-
tions in proportion to the salaries and wages
of all employees applicable to the functions,
(2) Interest . Interest costs shall be allo-

cated in the same manner as the deprecia-
tion or use allowances on the buildings,
equipment and capital equipments to which
the interest relates,
(9) Operation and maintenance expenses .

Operation and maintenance expenses shall be
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allocated in the same manner as the depre-
ciation and use allowances .
(d) General administration and general ex-

penses . General administration and general
expenses shall be allocated to benefiting
functions based on modified total direct
costs (MTDC), as described in subparagraph
D .3 .f of this appendix . The expenses included
in this category could be grouped first ac-
cording to major functions of the organiza-
tion to which they render services or provide
benefits . The aggregate expenses of each
group shall then be allocated to benefiting
functions based on MTDC .

d . Order of distribution . (I) Indirect cost
categories consisting of depreciation and use
allowances, interest, operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
zation . Other cost categories could be allo-
cated in the order determined to be most ap-
propriate b3' the organization . When cross al-
location of costs is made as provided in sub-
paragraph D.3 .d .(2) of this appendix, this
order of allocation does not apply .
(2) Normally, an indirect cost category will

be considered closed once it has been allo-
cated to other cost objectives, and costs
shall not be subsequently allocated to it .
However, a cross allocation of costs between
two or more indirect costs categories could
be used if such allocation will result in a
more equitable allocation of costs, if e cross
allocation is used, an appropriate modifica-
tion to the composition of the indirect cost
categories is required,

e. Application of indirect cost rate or
rates . Except where a special indirect cost
resets) is required in accordance with sub-
paragraph D .5 of this appendix, the separate
groupings of indirect costs allocated to each
major function shall be aggregated and
treated as a common pool for that function,
The costs in the common pool shall then be
distributed to individual awards included in
that function by use of a single indirect cost
rate .

f . Distribution basis. Indirect costs shall be
distributed to applicable sponsored awards
and other benefiting activities within each
major function on the basis of MTDC . MTDC
consists of all salaries and wages, fringe ben-
efits, materials and supplies, services . travel .
and subgrants and subcontracts up to the
first 525 .000 of each subgrant or subcontract
(regardless of the period covered by the
subgi'ant or subcontract, . Equipment, capital
expenditures . charges for patient care, rental
costs and the portion in excess of $25,000
shall be excluded from MTDC . Participant
support costs shall generally be excluded
from MTDQ Other items may only be ex-
cluded when the Federal cost cognizant
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agency determines that an exclusion is nec-
essary to avoid a serious inequity in the dis-
trlbntion of indirect costs .
g- Individual Rate Components . An indi-

rect cost rate shall be determined for each
separate indirect cost pool developed . The
rate in each case shall be stated as the per-
centage which the amount of the particular
indirect cost pool is of the distribution base
identified with that pool . Each indirect cost
rate negotiation or determination agreement
shall include development of the rate for
each indirect cost pool as well as the overall
indirectt cost rate . The indirect cost peels
shall be classified within two broad cat-
egories, ''Facilities' and "Administration,'
as described in subparagraph C .2 of this ap-
pendix .

4 . Direct allocation method . a . Some non-
profit organizations treat all costs as directcosts except general administration and gen-
eral expenses. These organizations generally
separate their costs into throe basic cat-
egories : General administration and general
expenses, fundraising, and other direct func-
tions (including projects performed under
Federal awards), Joint costs, such as depre-
ciation, rental costs, operation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
costs to each category and to each award or
other activity using a base most appropriate
to the particular cost being prorated .

b . This method is acceptable, provided each
joint cost is prorated using a base which ac-
curately measures the benefits provided to
each award or other activity . The bases must
he established in accordance with reasonable
criteria, and be supported by current data .
This method is compatible with the Stand-
ards of Accounting and Financial Reporting
for Voluntary Health and Welfare Organiza-
tions issued jointly by the National Health
Council, Inc ., the National Assembly of Vol-
untary Health and Social Welfare Organiza-
tions, and the. United Way of America .

c . Under this method, indirect costs con-
sist exclusively of general administration
and general expenses . In all other respects,
the organization's indirect cost rates shall
be computed in the same manner as that de-
scribed in subparagraph D .2 of this appendix .

5 . Special indirect cost rates . In some in-
stances, a single indirect cost rate for all so-
tivities of an organization or for each major
function of the organization may not he ap-
propriate . since it would not take into ac-
count those different factors which may sub-
stantially affect the indirect costs applicable
to a particular segment of work . For this
purpose, a particular segment of work may
be that performed under a single award or it
may consist of work under a group of awards
performed in a common environment. Thesefactors may include the physical location of
the work, the level of administrative support
required, the nature of the facilities or other

153

Pt . 230, App . A
resources employed, the scientific disciplines
or technical skills involved, the organiza-
tional arrangements used, or any combina-
tion thereof . When a particular segment of
work is performed in an environment which
appears to generate a significantly different
level of indirect costs . Provisions should be
made for a separate indirect cost pool appli-
cable to such work . The separate indirect
cost pool should be developed during the
course of the regular allocation process, and
the separate indirect cost rate resulting
therefrom should he used, provided it is de-
termined that the rate differs significantly
from that which would have been obtained
under subparagraphs D .2, 3, and 4 of this ap-
pendix, and the volume of work to which the
rate would apply is material .
E . Negotiation and Approval of Indirect Cost

Rates
1 . Definitions . As used in this section, the

following terms have the meanings set forth
below :
a. Cognizant agency means the Federal

agency responsible for negotiating and ap-
proving indirect cost rates for a . non-profit
organization on behalf of all Federal agen-
cies .
b . Predetermined rate means an indirect

cost rate, applicable to a specified current or
flrture period, usually the organization's fis-
cal year . The rate is based on an estimate of
the costs to be incurred during the period . A
predetermined rate is not subject to adjust-
mentt

c . Fixed rate means an indirect cost rate
which has the same characteristics as a. pre-
determined rate, except that the difference
between the estimated costs and the actual
costs of the period covered by the rate is car-
ried forward as an adjustment to the rate
computation of a subsequent period,

d . Final rate means an indirect cost rate
applicable to a specified past period which is
based on the actual costs of the period . A
final rate is not subject to adjustment .
e- Provisional rate or billing rate means a

temporary indirect cost rate applicable to a
specified period which is used for funding, in-
terim reimbursement, and reporting indirect
costs on awards pending the establishment of
a final rate for the period .

f . Indirect cost proposal means the docu-
mentation prepared by an organization to
substantiate its claim for the reimbursement
of indirect costs . This proposal provides the
basis for the review and negotiation leading
to the establishment of an organization's in-
direct cost rate .

g . Cost objective means a function, organi-zational subdivision, contract, grant, or
other work unit for which cost data are de-
sired and for which provision is made to ac-
cumulate and measure the cost of processes,
projects, jobs and capitalized projects .
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2 . Negotiation and approval of ratess a . Un-
less different arrangements are agreed to by
the agencies concerned, the Federal agency
with the largest dollar value of awards with
an organization will be designated as the
cognizant agency for the negotiation and ap-
proval of the indirect cost rates and, where
necessary, other rates such as fringe benefit
and computer charge-out rates. Once an
agency is assigned cognizance lot a par-
ticular non-profit organization, the assign-
ment will not he changed unless there is a
major long-term shift in the dollar volume of
the Federal awards to the organization . All
concerned Federal agencies shall be given
the opportunity to participate in the nego-
tiation process but, after a rate has been
agreed upon, it will be accepted by all Fed-
eral agencies . When a Federal agency has
reason to believe that special operating fac-
tors affecting' its awards necessitate special
indirect cost rates in accordance with sub-
paragraph D .5 of this appendix, it will, prior
to the time the rates are negotiated, notify
the cognizant agency .

b . A non-profit organization which has not
previously established an indirect cost rate
with a Federal agency shall submit its ini-
tial indirect cost proposal immediately after
the organization is advised that an award
will be made and, in no event, later than
three months after the effective date of the
award .

c . Organizations that have previously es-
tablished indirect cost rates must submit a
new indirect cost proposal to the cognizant
agency within six months after the close of
each fiscal year,

d . A predetermined rate may be negotiated
for use on awards where there is reasonable
assurance, based on past experience and reli-
able projection of the organization's costs,
that the rate is not likely to exceed a rate
based on the organization's actual costs,

e . Fixed rates may be negotiated where
predetermined rates are not considered ap-
propriate. A fixed rate, however . shall not be
negotiated if all or aa substantial portion of
the organization's awards are expected to ex-
pire before the carry-forward adjustment can
be made; the mix of Federal and non-Federal
work at the organization is too erratic to
permit an equitable carry-forward adjust-
ment; or the organization's operations fluc-
tuate significantly from year to year .

f . Provisional and final rates shall be nego-
tiated where neither predetermined nor fixed
rates are appropriate .
g . The results of each negotiation shall be

formalized in a written agreement between
the cognizant agency and the non-profit or-
ganization. The cognizant agency shall dis-
tribute copies of the agreement to all con-
cerned Federal agencies .
h . If a dispute arises in a negotiation of an

indirect cost rate between the cognizant
agency and the non-profit organization . the
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dispute shall be resolved in accordance with
the appeals procedures of the cognizant
agency .

i . To the extent that problems are encoun-
tored among the Federal agencies in connec-
tion with the negotiation and approval proc-
ess . OATS will lend assistance as required to
resolve such problems in a timely manner .

APPENDIS B TO PART 230-SELECTED
ITEMS OF COST

SELECTED ITEMS OF COST

TABLE OF CONTENTS

1 . Advertising and public relations costs
2 . Advisory councils
3 . Alcoholic beverages
4 . Audit costs and related services
5 . Bad debts
6 . Bonding costs
7 . Communication costs
8, Compensation for personal services
9 . Contingency provisions
10 . Defense and prosecution of criminal and

civil proceedings, claims, appeals and
patent infringement

11 . Depreciation and use allowances
12 . Donations and contributions
13 . Employee morale, health, and welfare

costs
14 . Entertainment costs
15 . Equipment and other capital expendi-

tures
16 . Fines and penalties
17. Fund raising and investment manage-

ment costs
18 . Gains and losses on depreciable assets
19 . Goods or services for personal use
20 . Housing and personal living expenses
21 . Idle facilities and idle capacity
22 . Insurance and indemnification
23 . Interest
24 . Labor relations costs
25 . Lobbying
26. Losses on other sponsored agreements

or contracts
27 . Maintenance and repair costs
28 . Materials and supplies costs
29 . Meetings and conferences
30 . Memberships, subscriptions, and profes-

sional activity costs
31 . Organization costs
32 . Page charges in professional journals
33 . Participant support costs
34 . Patent costs
35 . Plant and homeland security costs
36 . Pre-agreement costs
37 . Professional services costs
38. Publication and printing costs
39 . Rearrangement and alteration costs
40 . Reconversion costs
41 . Recruiting costs
42 . Relocation costs
43 . Rental costs of buildings and equipment
44 . Royalties and other costs for use of pat-

ents and copyrights
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	uA dulling and marketing are limited to communication and liaison
40 . Specialized service facilities

	

necessary keep the public informed en met-
17 . Taxes

	

tees of public concern, such as notices of
48 . Termination costs applicable to soon-

	

Federal contract/grant awards, financial
cored agreements

	

matters, ete .
49. Training costs

	

e. Costs identified to subparagraphs c and d
00 . Transportation costs

	

if incurred for' more than one Federal award
51 . Travel costs

	

or for both sponsored work and other work of
52- Trustees

	

the non-profit organization, are allowable to
.AlTENOIX B TO PART 230-SDLiCTCI) PrlMe 01'

	

Glee extent that the principles in Appendix A
COST

	

to this part, paragraphs B . ("Direct Costs")
and C. ("Indirect Costs') are observed .

Paragraphs 1 through 52 of tints appendix

	

f. Unallowable advertising and public rela-
provide principles to he applied in esbab-

	

tions costs include the following'i
fishing the allowabllity of certain items of (li All advertising and public relations
cost . These, principles apply whether a cost is costs other than as specified in support-
treated as direct or indirect . Failure to men- graphs e, d, and e ;
tion a particular item of cost is net intended

	

(2) Costs of meetings, conventions, con-
to imply that it is unallowable : rather, de- vocations, or other events related to other
termination as to allowaility in each case

	

activities of the non-profit organization, in-
should he based on the treatment or prin- eluding :
ciples provided for similar or related items

	

(a) Costs of displays, demonstrations, and
a1' cost,

	

exhibits :1 . Advertising and public relations costs . a . (b) Costs of meeting rooms, hospitalityThe term advertising costs means the costs suites, and other special facilities used inof advertising media and corollary adminis- conjunction with shows and other special
trative costs . Advertising media include events : andmagazines, newspapers, radio and television,

	

(c) Salaries and wages of employees en-direct mail, exhibits, electronic or computer gaged in setting up and displaying exhibits,
transmittals and the like .

	

making demonstrations, and providing brief-b. The term public relations includes cam- ings :munity relations and means those activities Costs oficated to maintaining the image of the

	

i

	

promotional items and memo-ded
non-profit organization or maintaining or rabilia, including models, gifts, and sou-nirs ;promoting understanding and favorable sale

	

(4) Costs of advertising and public relationsdons with the community or public at largee designed solely to promote the non-profit oror any segment of the public .
c, The only allowable advertising costs are

	

eanl

	

.
Chose which are solely for :

	

2 AdvisoryAdvisory Councils . Costs incurred by ad-
(1) The recruitment of personnel required vssory councils or committees are allowable

for the performance by the non-profit cream- as a direct cost where authorized by the Fed-
ration of obligations arising under a Federal oral awarding agency or as an indirect cost
award (See also paragraph 41, Recruiting where allocable to Federal awards .
costs, and paragraph 42, Relocation costs, of

	

3. Alcoholic beverages. Costs of alcoholic
this appendix):

	

beverages arc unallowable .
(2) The procurement of goods and services 4. Audit costs and related services . a, The

costs of audits required by, and performed in
accordance with, the Single Audit Act, as
implemented by Circular A-133, "Audits of
States, Local Governments, and Non-Profit
Organizations" are allowable . Also sec 31
U .S .C. 7801(b) and section 230 ("Audit Costs")
of Circular A-133 .

b . Other audit costs are allowable if in-
cluded in an indirect cost rate proposal, or if
specifically approved by the awarding agen-
cy as a direct cost to an award,

c. The cost of agreed-upon procedures en-
gagements to monitor subrecipients who are
exempted from A-138 under section 200(d) are
allowable, subject to the conditions listed in
A-133, section 230 (b)(2) .

5 . Bad debts . Bad debts, including losses
(whether actual or estimated) arising from
uneollectable accounts and other claims, re-
lated collection costs, and related legal
costs, are unallowable,

for the performance of a Federal award,
(3) The disposal of scrap or surplus mate-

iials acquired in the Performance of a . Fed-
eral award except when non-profit organiza-
tions are reimbursed for disposal costs at a
predetermined amount ; or
(4) Other specific purposes necessary to

meet the requirements of the Federal award,
d . The only allowable public relations costs

are :
(i) Costs specifically required by the Fed-

eral award;
(2) Costs of communicating With the public

and press pertaining to specific, activities or
accomplishments which result from perform-
ance of Federal awards (these costs are con-
sidered necessary as part of the outreach ef-
fort for the Federal award) ; or
(3) Costs of conducting general liaison with

news media and government public relations
officers, to the extent that such activities
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6 . Bonding costs, a . Bonding costs arise
when the Federal Government requires as-
surance against financial loss to itself or
others by reason of the act or default of the
non-profit organization . They arise also in
instances where the non-profit organization
requires similar assurance . Included are such
bonds as bid, performance, payment, advance
payment, infringement, and fidelity bonds .
b, Costs of bonding required pursuant to

the terms of the award are allowable .
c . Costs of bonding required by the non-

profit organization in the general conduct of
its operations are allowable to the extent
that such bonding is in accordance with
sound business practice and the rates and
premiums are reasonable under the cir-
cumstances,

7. Communication costs . Costs incurred for
telephone services, local and long distance
telephone calls, telegrams, postage, mes-
senger, electronic or computer transmittal
services and the like are allowable .

8 . Compensation for personal services . a.
Definition . Compensation for personal serv-
ices includes all compensation paid cur-
rently or accrued by the organization for
services of employees rendered during the
period of the award (except as otherwise pro-
vided in subparagraph 8 .h of this appendix) .
It includes, but is not limited to . salaries .
wages, director's and executive committee
member's fees .. incentive awards, fringe bene-
fits, pension plan costs . allowances for off-
site pay, incentive pay, location allowances .
hardship pay. and cost of living differentials .

b . Allowability . Except as otherwise spe-
cifically provided in this paragraph, the
costs of such compensation are allowable to
the extent that :
(1) Total compensation to individual em-

ployees is reasonable for the services ren-
dered and conforms to the established policy
of the organization consistently applied to
both Federal and non-Federal activities ; and
(2) Charges to awards whether treated as

direct or indirect costs are determined and
supported as required in this paragraph .

c . Reasonableness . (1) When the organiza-
tion is predominantly engaged in activities
other than those sponsored by the Federal
Government, compensation for employees on
federally-sponsored work will be considered
reasonable to the extent that it is consistent
with that paid for similar work in the orga-
nization 's other activities .
(2) When the organization is predominantly

engaged in federally-sponsored activities and
in cases where the kind of employees re-
quired for the Federal activities are not
found in the organization's other activities,
compensation for employees on federally-
sponsored work will be considered reasonable
to the extent that it is comparable to that
paid for similar work in the labor markets in
which the organization competes for the
kind of employees involved .
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d. Special considerations in determining
allowability . Certain conditions require spe-
cial consideration and possible limitations in
determining costs under Federal awards
where amounts or types of compensation ap-
pear unreasonable . Among such conditions
are the following :
(1) Compensation to members of non-profit

organizations, trustees, directors, associates .
officers, or the immediate families thereof .
Determination should be made that such
compensation is reasonable for the actual
personal services rendered rather than a dis-
tribution of earnings in excess of costs .
(2) Any change in so organization's com-

pensation policy resulting in a substantial
increase in the organization's level of corn-
pensation, particularly when it was concur-
rent with an increase in the ratio of Federal
awards to other activities of the organiza-
tion or any change in the treatment of al-
lowability of specific types of compensation
due to changes in Federal policy .

e . Unallowable costs . Costs which are unal-
lowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely an the basis that they con-
stitute personal compensation .

f . Overtime, extra-pay shift, and multi-
shift premiums . Premiums for overtime,
extra-pay shifts, and multi-shift work are al-
lowable only with the prior approval of the
awarding agency except :
(1) When necessary to cope with emer-

gencies, such as those resulting from acci-
dents, natural disasters, breakdowns of
equipment, or occasional operational bottle-
necks of a sporadic nature .
(2) When employees are performing indi-

rect functions, such as administration, main-
republic, or accounting .
(3) In the performance of tests, laboratory

procedures, or other similar operations
which are continuous in nature and cannot
reasonably be interrupted or otherwise com-
pleted .
(4) When lower overall cost to the Federal

Government will result .
g . Fringe benefits . (1) Fringe benefits in

the form of regular compensation paid to
employees during periods of authorized an-
source from the job, such as vacation leave,
sick leave, military leave, and the like, are
allowable, provided such costs are absorbed
by all organization activities in proportion
to the relative amount of time or effort actu-
ally devoted to each .
(2) Fringe benefits in the form of employer

contributions or expenses for social security .
employee insurance, workmen's compensa-
tion insurance, pension plan costs (see sub-
paragraph 8 .h of this appendix) . and the like,
are allowable, provided such benefits arc
granted in accordance with established writ-
ten organization policies . Such benefits
whether treated as indirect costs or as direct
costs . shall be distributed to particular
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awards and other activities in a manner con-
sistent with the pattern of benefits accruing
to the individuals or group of employees
whose salaries and wages are chargeable to
such awards and other activities .

(3)(a) Provisions for a reserve under a self-
insurance program for unemployment com-
pensation or workers compensation are al-
lowable to the extent that the provisions
represent reasonable estimates of the liabil-
ities for such compensation, and the types of
coverage, extent of coverage, and rates and
premiums would have been allowable had in-
surance been purchased to cover the risks .
However, provisions for self-insured liabil-
ities which do not become payable for more
than one year after the provision m made
shall not exceed the present value of the li-
ability .
(b) Where an organization follows a con-

sistent policy of expensing actual payments
to, or an behalf of. employees or former em-
ployees for unemployment compensation or
workers' compensation, such payments are
allowable in the year of payment with the
prior approval of the awarding agency, pro-
vided they are allocated to all activities of
the organization .

(4) Costs of insurance on the lives of trust-
ees, officers, or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent that the insurance
represents additional compensation . The
costs of such insurance when the organiza-
tion is named as beneficiary are unallowable .

h- Organization-furnished automobiles .
That portion of the cost of organization-fur-
dished automobiles that relates to personal
use by employees (including transportation
to and from work) is unallowable as fringe
benefit or indirect costs regardless of wheth-
er the cost is reported as taxable income to
the employees. These costs are allowable as
direct costs to sponsored award when nec-
essary for the performance of the sponsored
award and approved by awarding agencies .

i . Pension plan costs (1) Costs of the orga-
nization's pension plan which are incurred in
accordance with the established policies of
the organization arc allowable . provided:
(a) Such policies meet the test of reason-

ableness ;
(b) The methods of cost allocation are not

discriminatory :
(c) The cost assigned to each fiscal year is

determined in accordance with generally ac-
cepted accounting principles (GAAP), as pre-
scribed in Accounting Principles Board Opin-
ion No . 8 issued by toe American Institute of
Certified Public Accountants- and

(d) The costs assigned to a given fiscal year
are funded for all plan participants within
six months after the end of that year. How-
ever, increases to normal and past service
pension costs caused by a. delay in funding
the actuarial liability beyond 30 days after
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each quarter of the yea:' to which such costs
are assignable are unallowable.
(2) Pension plan termination insurance

premiums paid pursuant to the Employee
Retirement Income Security Act (ERISA) of
1971 (Pub . L . 93-406) are allowable . Late pay-
ment charges on such premiums are unallow-
able .
(3) Excise taxes oh accumulated funding

deficiencies and other penalties imposed
under ERISA are unallowablee

j . Incentive compensation . Incentive com-
ponsatien to employees based on cost reduc-
tion, or efficient performance, suggestion
awards, safety awards, etc., are allowable to
the extent that the overall compensation is
determined to be reasonable and such costs
are paid or accrued pursuant to an agree-
ment entered into in good faith between the
organization and the employees before the
services were rendered, or pursuant to an es-
tablished plan followed by the organization
so consistently as to imply, in effect, an
agreement to make such payment,
k. Severance pay . (1) Severance pay, also

commonly referred to as dismissal wages, is
a payment in addition to regular salaries and
wages, by organizations to workers whose
employment is being terminated . Costs of
severance pay are allowable only to the ex-
tent that in each case, it is required by :
(a) Law
(b) Employer-employee agreement
to) Established policy that constitutes, in of
feet, an implied agreement on the organi-
zation's part, or

(d) Circumstances of the particular employ-
ment .
(2) Costs of severance payments are divided

into two categories as follows'.
(a) Actual normal turnover severance pay-

ments shall be allocated to all activities ; or,
where the organization provides for a reserve
for normal severances, such method will be
acceptable if the charge to current oper-
ations is reasonable in light of payments ac-
tually made for normal severances over a
representative past period, and if amounts
charged are allocated to all activities of the
organization .
(b) Abnormal or mass severance pay is of

such a conjectural nature that measurement
of costs by means of an accrual will not
achieve equity to both parties . Thus, accru-
als for this purpose are not allowable. How-
ever, the Federal Government recognizes its
obligation to participate, to the extent of its
fair share, in any specific payment . Thus, al-
lowability will be considered on a case-by-
case basis in the event or occurrence .
(c) Costs incurred in certain severance pay

packages (commonly known as "a golden
parachute'' payment) which are in an
amount in excess of the normal severance
pay paid by the organization to an employee
upon termination of employment and are
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paid to the employee contingent upon a
change in management control over, or own-
ership of, the organizations assets are unal-
lowable .
(d) Severance payments to foreign nation-

als employed by the organization outside the
United States, to the extent that the amount
exceeds the customary or prevailing prac-
tices for the organization in the United
States are unallowable, unless they are nec-
essary for the performance of Federal pro-
grams and approved by awarding agencies .
(e) Severance payments to foreign nation-

als employed by the organization outside the
United States due to the termination of the
foreign national as a result of the closing of,
or curtailment of activities by, the organiza-
tion in that country, are unallowable, unless
they are necessary for the performance of
Federal programs and approved by awarding
agencies .

1 . Training costs . See paragraph 49 of this
appendix .
m. Support of salaries and wages .
(1) Charges to awards for salaries and

wages, whether treated as direct costs or in-
direct costs, will be based on documented
payrolls approved b3' a responsible official(s)
of the organization . The distribution of sala-
ries and wages to awards must be supported
by personnel activity reports, as prescribed
in subparagraph 8 .m .(2) of this appendix . ex-
cept when a substitute system has been ap-
proved in writing by the cognizant agency .
(See subparagraph E .2 of Appendix A to this
part.)
(2) Reports reflecting the distribution of

activity of each employee must be main-
tained for all staff members (professionals
and nonprofessionals) whose compensation is
charged, in whole or in part, directly to
awards . In addition, in order to support the
allocation of indirect costs, such reports
must also be maintained for other employees
whose work involves two or more functions
or activities if a distribution of their com-
pensation between such functions or activi-
ties is needed in the determination of the or-
ganization's indirect cost rate(s) (e .g ., an em-
ployee engaged part-time in indirect cost ac-
tivities and part-time in a direct function) .
Reports maintained by non-profit organiza-
tions to satisfy these requirements must
meet the following standards :
(a) The reports must reflect an after-the-

fact determination of the actual activity of
each employee . Budget estimates (i .e ., esti-
mates determined before the services are
performed) do not qualify as support for
charges to awards.
(bi Each report must account for the total

activity for which employees are com-
pensated and which is required in fulfillment
of their obligations to the organization .
(c) The reports must be signed by the indi-

vidual employee, or by a responsible super-
visory official having first hand knowledge
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of the activities performed by the employee .
that the distribution of activity represents a
reasonable estimate of the actual work for-
formed by the employee during the periods
covered by the reports .
(d) The reports must be prepared at least

monthly and most contend, with one or more
pay periods .
(3) Charges for the salaries and wages of

nonprofessional employees, in addition to
the supporting documentation described in
subparagraphs (U and (2) . must also be sup-
ported by records indicating the total num-
ber of hours worked each day maintained in
conformance with Department of Labor reg-
ulations implementing the Fair Labor
Standards Act (FLSA) (29 CFR part 516) . For
this purpose, the term ' nonprofessional em-
ployee' shall have the same meaning as
"nonexempt employee," under FLSA .
(4) Salaries and wages of employees used in

meeting cost sharing or matching require-
ments on awards must be supported in the
same manner as salaries and wages claimed
for reimbursement from awarding agencies .

9 . Contingency provisions . Contributions
to a contingency reserve or any similar pro-
vision made for events the occurrence of
which cannot be foretold with certainty as
to time. intensity, or with an assurance of
their happening, are unallowable . The term
"contingency reserve'' excludes self-
insur-ance reserves (see Appendix B to this part .
paragraphs e .g .(3) and 22 .a(2)(d)) : pension
funds (see paragraph 8 .U: and reserves for
normal severance pay (see paragraph 8 .k .)

10 . Defense and prosecution of criminal and
civil proceedings, claims, appeals and patent
infringement .
a . Definitions . (1) Conviction . as used here-

in, means a judgment or a conviction of a
criminal offense by any court of competent
jurisdiction, whether entered upon as a ver-
dict or a plea, including aa conviction due to
a plea of polo contendere .
(2) Costs include, but are not limited to,

administrative and clerical expenses : the
cost of legal services, whether performed by
in-house or private counsel : and the costs of
the services of accountants, consultants, or
others retained by the organization to assist
it ; costs of employees, officers and trustees,
and any similar costs incurred before, dar-
ing, and after commencement of a judicial or
administrative proceeding that bears a di-
rect relationship to the proceedings .
(3) Fraud, as used herein, means acts of

fraud corruption or attempts to defraud the
Federal Government or to corrupt its agents,
acts that constitute a cause to,' debarment
or suspension (as specified in agency regula-
tions), and acts which violate the False
Claims Act, 31 U .S .C . . sections 3729-3731 . or
the Anti-Kickback Act . 41 U.S .C . . sections 51
and 54 .

(4) Penalty does not include restitution . re-
imbursement, or compensatory damages .
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(ui Proceeding includes an investigation
1), (1) Except as Otherwise described heroin,

costs incurred in connection with any crimi-
nal, civil or administrative proceeding (in-
cluding filing of a false certification) com-
menced by the Federal Government, or a
State, local or foreign government, are not
allowable if the proceeding : Relates to a vio-
lation of, or failure to comply with, a Fed-
eral, State, local or foreign statute or regu-
lation by the organization (including its
agents and employees), and results in any of
the following dispositions'
(a) In a criminal proceoding, a conviction .
(h) In a civil or administrative proceeding

involving an allegation of fraud or similar
misconduct, a determination of organiza-
tional liability,
(c) In the case of any civil or administra-

tive proceeding, the imposition of a mone-
tary penalty .
(d1 A final decision by an appropriate Fed-

eral official to debar or suspend the organi-
zation, to rescind or void an award, or to ter-
minate an award for default by reason of a
violation or failure to comply with a law or
regulation .
(e) A disposition by consent or com-

promise, if the action could have resulted in
any of the dispositions described in subpara-
graphs 10 .bjlI(a), (b), (o) or (d) of this appen-
dix .
(2) If more than one proceeding involves

the same alleged misconduct, the costs of all
such proceedings shall he unallowable if any
one of them results in one of the dispositions
shown in subparagraph 10 .b .(1) of this appen-
dix,

c . If a proceeding referred to in subpara-
graph 10 .1) of this appendix is commenced by
the Federal Government and is resolved by
consent or compromise pursuant, to an agree-
ment entered into by the organization and
the Federal Government, then the costs in-
coned by the organization in connection
with such proceedings that are otherwise not
allowable under subparagraph 10 .b of this ap-
pendix may be allowed to the extent specifi-
cally provided in such agreement .

d . If a proceeding referred to in suhpara-
graph 10 .1, of this appendix is commenced by
a . State, local or foreign government, the an-
thorlzod Federal official may allow the costs
incurred by the organization for such pro-
ceedings, if such authorized official deter-
mines that the costs were incurred as a re-
sult of a specific term or condition of a fed-
erally-sponsored award, or specific written
direction of an authorized official of the
sponsoring agency .

e . Costs incurred in connection with pro-
ceedings described in subparagraph 10 .b of
this appendix, but which are not made unal-
lowable by that subparagraph, may be al-
lowed by the Federal Government, but only
to the extent that
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(1) The costs are reasonable in relation to
the activities required to deal with the pro-
ceoding and the underlying cause of action'.
(2) Payment of the costs incurred, as allow-

able and allocable costs, is not prohibited by
any other provisionle) of the sponsored
award ;
(8) The costs are not otherwise recovered

from the Federal Government or a third
party, either directly as a result of the pro-
ceeding or otherwise : and,
(9) The percentage of costs allowed does

not exceed the percentage determined by an
authorized Federal official to be appropriate,
considering the complexity of the litigation,
generally accepted principles governing the
award of legal fees in civil actions involving
the United States as a party, and such ether
factors as may be appropriate . Such percent-
age shall nott exceed 80 percent. However, if
an agreement reached under subparagraph
M c of this appendix has explicitly consid-
ered this 80 percent limitation and permitted
a higher percentage, then the full amount of
costs resulting from that agreement shall be
allowable .

f . Costs incurred by the organization in
connection with the defense of suits brought
by its employees or ex-employees under sec-
tion 2 of the Major Fraud Act of 1988 (Pub . L.
101700), including the cost of all relief nec-
essary to make such employee whole, where
the organization was found liable or settled,
are unallowable.

p . Costs of legal, accounting, and consult-
ant services, and related costs, Incurred fit
connection with defense against Federal
Government claims or appeals, antitrust
suits, or the prosecution of claims or appeals
against the Federal Government, are Unal-
lowable .

h . Costs of legal, accounting, and consult-
ant services, and related costs, incurred in
connection with patent infringement litiga-
tion . are unallowable unless otherwise pro-
vided for in the sponsored awards .

I . Costs which may be unallowable under
this paragraph, including directly associated
costs, shall be segregated and accounted for
by the organization separately . During the
pendency of any proceeding covered by sub-
paragraphs 10,b and f of this appendix, the
Federal Government shall generally with-
hold payment of such costs . However, if in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for conditional payment upon provision of
adequate security, or other adequate assur-
ance, and agreements by the organization to
repay all unallowable costs, plus interest, if
the costs are subsequently determined to be
unallowable .

11 . Depreciation and use allowances . a .
Compensation for the use of buildings, other
capital improvements, and equipment on
hand may be made through use allowance or
depreciation . However, except as provided in
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paragraph 11 .1 of this appendix . a combina-
tion of the two methods may not be used in
connection with a single class of fixed assets
(e .g. . buildings, office equipment, computer
equipment, etc . i .
h- The computation of use allowances or

depreciation shall ho based on the acquisi-
tion cost of the assets involved . The acquisi-
tion cost of an asset donated to the non-prof-
it organization by a third party shall be its
fair market value at the time of the dona-
tion .

c . The computation of use allowances or
depreciation will exclude :

(1) The cost of land ;
(2) Any portion of the cost of buildings and

equipment borne by or donated by the Fed-
eral Government irrespective of where title
was originally vested or where it presently
resides ; and

(3) Any portion of the cost of buildings and
equipment contributed by or for the non-
profit organization in satisfaction of a statu-
tory matching requirement .

d . General criteria where depreciation
method is followed :

(1) The period of useful service (useful life)
established in each case for usable capital
assets must take into consideration such fac-
tors as type of construction, nature of the
equipment used, technological developments
in the particular program area, and the re-
newal and replacement policies followed for
the individual items e' classes of assets in-
volved . The method of depreciation used to
assign the cost of an asset (or group of as-
sets) to accounting periods shall reflect the
pattern of consumption of the asset during
its useful life .
(2) In the absence of clear evidence indi-

cating that the expected consumption of the
asset will be significantly greater or lesser in
the early portions of its useful life than in
the later portions, the straight-line method
shall be presumed to be the appropriate
method .
(3) Depreciation methods once used shall

not be changed unless approved in advance
by the cognizant Federal agency . When the
depreciation method is introduced for appli-
cation to assets previously subject to a use
allowance, the combination of use allow-
ances and depreciation applicable to such as-
sets must not exceed the total acquisition
cost of the assets .

e . When the depreciation method is used
for buildings, a building's shell may be seg-
regated from each building component (e .g .,
plumbing system, heating, and air condi-
tioning system . etc .) and each item depre-
clated over its estimated useful life'. or the
entire building (i .e., the shell and all compo-
nents) may be treated as a single assett and
depreciated over a single useful life .

1'. When the depreciation method is used for
a particular class of assets, no depreciation
may be allowed on any such assets that,
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under subparagraph 11.d of this appendix,
would be viewed as fully depreciated . How-
over, a reasonable use allowance may be ne-
gotiated for such assets if warranted after
taking into consideration the amount of de-
preciation previously charged to the Federal
Government, the estimated useful life re-
maining at time of negotiation . the effect of
any increased maintenance charges or de-
creased efficiency due to age, and any other
factors pertinent to the utilization of the
asset for the purpose contemplated .
g, Criteria where the use allowance method

is followed'.
(1) The use allowance for buildings and im-

provement (including land improvements,
such as paved parking areas, fences, and
sidewalks) will be computed at an annual
rate not exceeding two percent of acquisition
cost .
(2) The use allowance for equipment will be

computed at an annual rate not exceeding
six and two-thirds percent of acquisition
cost . When the use allowance method is used
for buildings, the entire building must be
treated as a single asset ; the building's com-
ponents le .g, . plumbing system, heating and
air conditioning . etc .) cannot be segregated
from the building's shell,
(3) The two percent limitation, however .

need not be applied to equipment which is
merely attached or fastened to the building
but not permanently fixed to it and which ie
used as furnishings or decorations or for spe-
cialized purposes (e .g ., dentist chairs and
dental treatment units, counters, laboratory
benches bolted to the floor, dishwashers .
modular furniture. carpeting, etc .) . Such
equipment will be considered as not being
permanently fixed to the building if it can be
removed without the need for costly or ex-
tensive alterations or repairs to the building
or the equipment . Equipment that meets
these criteria will be subject to the 631 per-
cent equipment use allowance limitation .
h . Charges for use allowances or deprecia-

tion must be supported by adequate property
records and physical inventories must be
taken at least once every two years (a statis-
tical sampling basis is acceptable) to ensure
that assets exist and are usable and needed .
When the depreciation method is followed,
adequate depreciation records indicating the
amount of depreciation taken each period
must also be maintained .

12 . Donations and contributions .
a . Contributions or donations rendered .

Contributions or donations, including cash,
property, and services, made by the organi-
zation, regardless of the recipient . are unal-
lowable .

b . Donated services received
(1) Donated or volunteer services may be

furnished to an organization by professional
and technical personnel, consultants, and
other skilled and unskilled labor. The value
of these services is not reimbursable either
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as a direct or indirect cost . However, the
value of donated services may be used to
meet cost sharing or matching requirements
in accordance with the Common Rule .

(2) The value of donated services utilized in
the performance of a direct cost activity
shall, when material in amount, up, consid-
ered in the determination of the non-profit
organization's indirect costs or rate(sl and,
accordingly, shall be allocated a propor-
tionate share of applicable indirect costs
when the following exist :
(a) The aggregs,te value of the services is

material'
(b) The services are supported by a siguifl-

cant amount of the indirect costs incurred
by the non-profit organization ; and
(c) The direct cost activity is not pursued

primarily for the benefit of the Federal Gov-
ernment .
(3) In those instances where there is no

basis for determining the fair market value
of the services rendered, the recipient and
the cognizant agency shall negotiate an ap-
propriate allocation of indirect cost to the
services .
(4) Where donated services directly benefit

a project supported by an award, the indirect
costs allocated to the services will be consid-
ered as a part of the total costs of the
project . Such indirect costs may Do reim-
hersed under the award or used to meet cost
sharing or matching requirements .
(5) The value of the donated services may

be used to meet cost sharing or matching re-
quirements under conditions described in
Section 215 .22 of 2 CFR part 215 (OMB Cir-
cular A-110). Where donated services are
treated as indirect costs, indirect cost rates
will separate the value of the donations so
that reimbursement will not be made,
c. Donated goods or space . (1) Donated

goods : i .e ., expendable personal property/app-
plies, and donated use. of space may be fur-
nished to a non-profit organization . The
value of the goods and space is not reimburs-
able either as a direct or indirect cost -
(2) The value of the donations may be used

to meet cost, sharing or matching share re-
quirements under the conditions described in
2 CFR part 215 (OMB Circular A-110)- Where
donations are treated as indirect costs .indi-
rect cost rates will separate the value of the
donations ao that reimbursement will not be
made .

13 . Employee morale, health, and welfare
costs .
a. The costs of employee information pub-

lications, health or first-aid clinics and/or
infirmaries, recreational activities, em-
ployee counseling services, and any other ex-
penses incurred in accordance with the non-
profit organizations established practice or
custom for the improvement of working con-
ditions, employer-employee relations, em-
ployee morale, and employee performance
are allowable .
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u . Such costs will he equitably apportioned
to all activities of the non-profit organiza-
tion, Income generated from any of these ao-
tivitles will be credited to the cost thereof
unless such income has been irrevocably set
over to employee welfare organizations .

14 . Entertainment costs . Costs of enter-
tainment . including amusement, diversion,
and social activities and any costs directly
associated with such costs (such as tickets
to shows or sports events, meals, lodging,
rentals, transportation, and gratuities) are
unallowable .

15 . Equipment and other capital expendi-
tures,
a, For purposes of this subparagraph, the

following definitions apply :
(1) "Capital Expenditures" means expendi-

tures for the acquisition cost of capital as-
sets (equipment . buildings, land), or expendi-
tures to make improvements to capital as-
sets that materially increase their value or
useful life, Acquisition cost means the cost
of the asset including the cost to put it in
place . Acquisition cost for equipment, for ex-
ample, means the net invoice price of the
equipment, including the cost of any modi-
fications, attachments, accessories, or auxil-
iary apparatus necessary to make it usable
for the purpose for which it is acquired. An-
cillary charges, such as taxes, duty, protec-
tive in transit insurance, freight, and instal-
lation may ha included in, or excluded from
the acquisition cost in accordance with the
non-profit organization's regular accounting
practices .
(2) "Equipment" means an article of non-

expendable, tangible personal property hav-
tng a useful life of more than one year and
an acquisition cost which equals or exceeds
the lesser of the capitalization level estab-
lished by the non-profit organization for fi-
naneral statement purposes, or $5000,
(3) "Special purpose equipment" means

equipment which is used only for research,
medical, scientific, or other technical activi-
ties . Examples of special purpose equipment
include microscopes, x-ray machines, sur-
gical instruments, and spectrometers .
(4) "General purpose equipment" means

equipment, which is not limited to research,
medical, scientific or other technical activi-
ties . Examples include office equipment and
furnishings, modular offices, telephone net-
works, information technology equipment
and systems, air conditioning equipment, re-
production and printing equipment, and
,motor vellieles .
b . The following rules of allowability shall

apply to equipment and other capital ex-
penditures :
tl) Capital expenditures for general pur-

pose equipment, buildings, and land are unal-
lowable as direct charges, except where ap-
proved in advance by the awarding agency .
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(2) Capital expenditures lot special purpose
equipment are allowable as direct costs, pro-
vided that items with a unit cost of 85000 or
more have the prior approval of the awarding
agency .
(3) Capital expenditures for improvements

to land, buildings, or equipment which mate-
rially increase their value or useful life are
unallowable as a direct cost except with the
prior approval of the awarding agency .
(4) When approved as a direct charge pursu-

ant to paragraph 15b .(1), (2), and (3) above,
capital expenditures will be charged in the
period in which the expenditure is incurred,
or as otherwise determined appropriate by
and negotiated with the awarding agency .
(5) Equipment and other capital expendi-

tures are unallowable as indirect costs . How-
ever, see paragraph 11 ., Depreciation and use
allowance, of this appendix for rules on the
allowability of use allowances or deprecia-
tion on buildings, capital improvements, and
equipment. Also, see paragraph 43 ., Rental
costs of buildings and equipment, of this ap-
pendix for rules on the allowability of rental
costs for land, buildings, and equipment .
(6) The unamortized portion of any equip-

ment written off as a result of a change in
capitalization levels may be recovered by
continuing to claim the otherwise allowable
use allowances or depreciation on the equip-
ment, or by amortizing the amount to be
written off over aa period of years negotiated
with the cognizant agency .

16 . Fines and penalties . Costs of fines and
penalties resulting from violations of, or
failure of the organization to comply with
Federal, State, and local laws and regula-
tions are unallowable except when incurred
as a result of compliance with specific provi-
sions of an award or instructions in writing
from the awarding agency .

17 . Fund raising and investment manage-
ment costs . a . Costs of organized fund rais-
ing, including financial campaigns, endow-
ment drives, solicitation of gifts and be-
quests, and similar expenses incurred solely
to raise capital or obtain contributions are
unallowable .

b . Costa of investment counsel and staff
and similar expenses incurred solely to en-
hance income from investments are unallow-
able .

c . Fund raising and investment activities
shall be allocated an appropriate share of in-
direct costs under the conditions described
in subparagraph B.3 of Appendix A to this
part .

16 . Gains and losses on depreciable assets .
a . (ii Gains and losses on sale, retirement . or
other disposition of depreciable property
shall be included in the year in which they
occur as credits or charges to cost group-
ing(s) in which the depreciation applicable to
such property was included. The amount of
the gain or loss to be included as a credit. or
charge to the appropriate cost grouping(s)
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shall be the difference between the amount
realized on the property and the
undepreciated basis of the property .
(2) Gains and losses on the disposition of

depreciable property shall not be recognized
as a separate credit or charge under the fol-
lowing conditions :

(a) The gain or loss is processed through a
depreciation account and is reflected in the
depreciation allowable under paragraph 11 of
this appendix .
NI The property is given in exchange as

part of the purchase price of aa similar item
and the gain or loss is taken into account in
determining the depreciation cost basis of
the new item .

(c) A loss results from the failure to main-
tain permissible insurance, except as other-
wise provided in paragraph 22 of this appen-
dix .
(d) Compensation for the use of the prop-

erty was provided through use allowances in
lieu of depreciation in accordance with para-
graph 9 of this appendix .
(e) Gains and losses arising from mass or

extraordinary sales, retirements, or other
dispositions shall be considered on a case-by-
case basis.
b. Gains or losses of any nature arising

from the sale or exchange of property other
than the property covered in subparagraph a
shall be excluded in computing award costs .

19 . Goods or services for personal use .
Costs of goods or services for personal use of
the organizations employees are unallow-
able regardless of whether the cost is re-
ported as taxable income to the employees .

20 . Housing and personal living expenses . a .
Costs of housing (e .g ., depreciation, mainte-
nance, utilities, furnishings, rent, etc .),
housing allowances and personal living ex-
penses for/of the organization's officers are
unallowable as fringe benefit or indirect
costs regardless of whether the cost is re-
ported as taxable income to the employees .
These costs are allowable as direct costs to
sponsored award when necessary for the per-
formance of the sponsored award and ap-
proved by awarding agencies .

b . The term "officers" includes current and
past officers and employees .

21 . Idle facilities and idle capacity, a . As
used in this section the following terms have
the meanings set forth below :
(1) "Facilities" means land and buildings

or any portion thereof, equipment individ-
ually or collectively, er any other tangible
capital asset, wherever located, and whether
owned or leased by the non-profit organiza-
tion .
(2) "Idle facilities" mean. completely un-

used facilities that are excess to the non-
profit organization's current needs .
(3) "Idle capacity" means the unused ca-

pacity of partially used facilities . It is the
difference between : That which a facility
could achieve under 100 percent operating
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time on a one-shift basis less operating
interruptions resulting from time lost for re-
pairs, setups, unsatisfactory materials, and
other normal delays : and the extent to which
the facility was actually used to meet de-
mands during the accounting period . A
multi-shift basis should he used if it can be
shown that this amount of usage would nor-
really be expected for the type of facility in-
volved .

(4) Cost of idle facilities or idle capacity"
means costs such as maintenance, repair .
housing, rent, and other related costs, e .g .,
insurance, interest, property taxes and de-
preciation or use allowances,

b . The costs of idle facilities are unallow-
able except to the extent that :
(1) They are necessary to meet fluctuations

in workload : or
(2) Although not necessary to moet fluc-

tuations in workload, they were necessary
when acquired and are now idle because of
changes In program requirements, efforts to
achieve more economical operations, reorga-
nization, termination, or other causes which
could not have been reasonably foreseen .
Under the exception stated in this subpara-
graph, costs of idle facilities are allowable
for a reasonable period of time, ordinarily
not to exceed one year, depending on the ini-
tiative taken to use, lease, or dispose o-f such
facilities,
c. The costs of idle capacity are normal

costs of doing business and are a factor in
the normal fluctuations of usage or indirect
,cost rates from period to period . Such costs
are allowable, provided that the capacity is
reasonably anticipated to be necessary or
was originally reasonable and is not subject
to reduction or elimination by use on other
Federal awards, subletting, renting, or sale,
in accordance with sound business . eco-
nomic, or security practices . Widespread idle
capacity throughout an entire facility or
among a group of assets having substantially
the same function may be considered idle fa-
cilities,

22 . Insurance and indemnification . a. Incur-
aueb includes insurance which the organiza-
tion is required to carry, or which is ap-
proved . under the terms of the award and
any other insurance which the organization
maintains in connection with the general
conduct of its operations . This paragraph
does not apply to insurance which represents
fringe benefits for employees (sue subpara-
graphs i .e and 8 i(2) of this appendix) .

(1) Costs of insurance required or approved,
and maintained . pursuant to the award arc
allowable .
(2) Costs of other insurance maintained by

the organization in connection with the gen-
eral conduct of its operations are allowable
subject to the following limitations :

(a) Types and extent of coverage shall be in
accordance with sound business practice and
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the rates and premiums shall be reasonable
under the circumstances .
(b) Costs allowed for business interruption

or other similar insurance shall be limited to
exclude coverage of management fees .
ion Costs of insurance or of any provisions

for a reserve covering the risk of loss or
damage to Federal property are allowable
only to the extent, that the organization is
liable for such loss or damage .

(d) Provisions for a reserve under a self-in-
surance program are allowable to the extent
that types of coverage . extent of coverage .
rates, and premiums would have inch al-
lowed had insurance been purchased to cover
the risks . However, provision for known or
reasonably estimated self-insured liabilities,
which do not become payable for more than
one year after the provision is made, shall
not exceed the present value of the liability .

(el Costs of insurance on the lives of trust-
ees, officers, ar other employees holding po-
sitions of similar responsibilities are allow-
able only to the extent that the insurance
represents additional compensation (see sub-
paragraph 8g(4) of this appendix). The cost
of such insurance when the organization is
identified as the beneficiary is unallowable .
(f) Insurance against defects . Costs of in-

surance with respect to any costs incurred to
correct defects in the organisation's mate-
rials or workmanship are unallowable .
(g) Medical liability (malpractice) insur-

ance, Medical liability insurance is an allow-
able cost of Federal research programs only
to the extent that the Federal research pro-
grams involve human subjects or training of
participants in research techniques . Medical
liability insurance costs shall be treated as a
direct cost and shall he assigned to indi-
vidual projects based on the manner in which
the insurer allocates the risk to the popu-
latlon covered by the insurance .
(3) Actual losses which could have been

covered by permissible insurance (through
the purchase of insurance or a self-insurance
program) are unallowable unless expressly
provided for in the award . except:
(a) Costs incurred because of losses not

covered under nominal deductible insurance
coverage provided in keeping with sound
business practice are allowable .
(b) Minor losses not covered by insurance,

such as spoilage, breakage, and disappear-
ance of supplies, which occur in the ordinary
course of operations, are allowable .

b . Indemnification includes securing the
organization against liabilities to third per-
sons and any other loss or damage, not com-
pensated by insurance or otherwise . The Fed-
eral Government is obligated to indemnify
the organization only to the extent expressly
provided in the award .

23 . Interest . a . Costs incurred for interest
on borrowed capital, temporary use of en-
dowment funds, or the use of the non-profit
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organization's own funds, however rep-
resented . are unallowable . However, interest
on debt incurred after September 29. 1995 to
acquire or replace capital assets (including
renovations, alterations, equipment, land,
and capital assets acquired through capital
leases), acquired after September 29, 1995 and
used in support of Federal awards is allow-
able, provided that :
(1) For facilities acquisitions (excluding

renovations and alterations) costing over S10
million where the Federal Government's re-
imbursement is expected to equal or exceed
40 percent of an asset's cost, the non-profit
organization prepares, prior to the acquisi-
tion or replacement of the capital asset(s), a
justification that demonstrates the need for
the facility in the conduct of federally-spon-
sored activities . Upon request, the needs jus-
tification must be provided to the Federal
agency with cost cognizance authority as a
prerequisite to the continued allowability of
interest on debt and depreciation related to
the facility . The needs justification for the
acquisition of a facility should include, at a
minimum, the following :
(a) A statement of purpose and justifica-

tion for facility acquisition or replacement .
(b) A statement as to why current facili-

ties are not adequate .
(c : A statement of planned future use of

the facility .
(d) A description of the financing agree-

ment to be arranged for the facility .
(e) A summary of the building contract

with estimated cost information and state-
ment of source and use of funds .
(f) A schedule of planned occupancy dates .
(2) For facilities costing over 8500 .000, the

non-profit organization prepares, prior to the
acquisition or replacement of the facility, a
lease/purchase analysis in accordance with
the provisions of §§215 .30 through 215 .37 of 2
CFR 215 (OMB Circular A-110), which shows
that a financed purchase or capital lease is
less costly to the organization than other
leasing alternatives, on a net present value
basis. Discount rates used should be equal to
the non-profit organization's anticipated in-
terest rates and should be no higher than the
fair market rate available to the non-profit
organization from an unrelated ("arm 'a
length") third-party. The lease/purchase
analysis shall include a comparison of the
net present value of the projected total cost
comparisons of both alternatives over the pe-
riod the asset is expected to be used by the
non-profit organization . The cost compari-
sons associated with purchasing the facility
shall include the estimated purchase price,
anticipated operating and maintenance costs
(including property taxes, if applicable) not
included in the debt financing, less any esti-
mated asset salvage value at the end of the
period defined above . The cost comparison
for a capital lease shall include the esti-
mated total lease payments, any estimated
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bargain purchase option, operating and
maintenance costs, and taxes not included i n
the capital leasing arrangement, less any es-
timated credits due under the lease at the
end of the period defined above . Projected
operating lease costs shall be based on the
anticipated cost of leasing comparable facili-
ties at fair market rates under rental agree-
ments that would be renewed or reestab-
lished over the period defined above, and any
expected maintenance costs and allowable
property taxes to be borne by the non-profit
organization directly or as part of the lease
arrangement .
(3) The actual interest cost claimed is

predicated upon interest rates that are no
higher than the fair market rate available to
the non-profit organization from an unre-
lated ("arm's length") third party .
(4) Investment earnings, including interest

income . on bond or loan principal, pending
payment of the construction or acquisition
costs . are used to offset allowable interest
cost . Arbitrage earnings reportable to the In-
ternal Revenue Service are not required to
be offset against allowable interest costs .
(5) Reimbursements arc limited to the

least costly alternative based on the total
cost analysis required under subparagraph
23 .b . of this appendix. For example . if an op-
erating lease is determined to be less costly
than purchasing through debt financing .
then reimbursement is limited to the
amount determined if leasing had been used .
In all cases where a leaserpurehase analysis
is performed, Federal reimbursement shall
be based upon the least expensive alter-
native .
(6) Non-profit organizations are also sub-

ject to the following conditions :
(a) Interest on debt incurred to finance or

refinance assets acquired before or reac-
quired after September 29, 1995, is not allow-
able .
(b) Interest attributable to fully depre-

ciated assets is unallowable
(c) For debt arrangements over 81 million,

unless the non-profit organization makes an
initial equity contribution to the asset pur-
chase of 25 percent or more, non-profit orga-
nizations shall reduce claims for interest ex-
pense by an amount equal to imputed inter-
est earnings on excess cash flow, which is to
be calculated as follows . Annually, non-prof-
it organizations shall prepare a cumulative
(from the inception of the project) report of
monthly cash flows that includes inflows and
outflows, regardless of the funding source.
Inflows consist of depreciation expense, am-
ortization of capitalized construction inter-
est, and annual interest expense . For cash
flow calculations, the annual inflow figures
shall be divided by the number of months in
the year (usually 12) that the building is in
service for monthly amounts . Outflows con-
sist of initial equity contributions, debt
principal payments (less the pro rats share
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attributable to the unallowable costs of
land; and interest payments . Where oumi-
lative inflows exceed Cumulative outflows,
interest shall be calculated on the excess
inflows for thatt period and be treated as a re-
duction to allowable interest expense . The
rate of interest to be used to compute earn-
ings on excess cash flows shall be the three
month Treasury Bill closing rate as of the
last business day of that month .
(d) Substantial relocation of federally-

sponsored activities from a facility financed
by indebtedness, the cost of which was fund-
oil fit whole or part through Federal reim-
bursements, to another facility prior to the
expiration of a period of 20 years requires no-
tice to the Federal cognizant agency . The ex-
tort of the relocation, the amount of the
Federal participation in the financing, and
the depreciation and interest charged to date
may require negotiation and/or downward
adiustments of replacement space charged to
Federal programs in the future .

(e) The allowable costs to acquire facilities
and equipment are limited to a fair market
value available to the non-profit organiza-
tion from an unrelated ("arm's length" )
third party .
b . For non-profit organizations subject to

"full coverage" under the Cost Accounting
Standards (CAS) as defined at 48 CFR
.9903.201, the interest allowability provisions
of subparagraph a do not apply . Instead,
these organizations' sponsored agreements
are subject to CAS 414 (48 CFR 9903 .414), cost
of money as an element of the cost of facili-
ties capital, and CAS 417 (48 CFR 9903 .417) .
cost of money as an element of the cost of
capital assets under construction .

c . The following definitions are to be used
for purposes of this paragraph :
(11 Re-acquired assets means assets held by

the non-profit organization prior to Sep-
tember 29, 1995 that have again come to be
held by the organization, whether through
repurchase or refinancing . It does not in-
elude assets acquired to replace older assets .
(2) Initial equity contribution means the

amount or value of contributions made by
non-profit organizations for the acquisition
of the asset or prior to occupancy of facili-
ties .
(3) Asset costs means the capitallzable

costs of an asset, including construction
costs, acquisition costs, and other such costs
capitalized in accordance with GAAP .
24 . Labor relations costs . Costs incurred in

maintaining satisfactory relations between
the organization and its employees, includ-
ing costs of labor management committees,
employee publications, and other related ac-
tivities are allowable .
26, Lobbying . a. Notwithstanding other

provisions of this appendix, costs associated
with the following activities are unallow-
able :
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(1) Attempts to influence the outcomes of
any Federal, State, or local election, ref-
erendum, initiative, or similar procedure,
through in kind or cash contributions, en-
dorsements, publicity, or similar activity ;
(2) Establishing, administering, contrib-

uting to, or paying the expenses of a polit-
ical party, campaign, political action com-
mittee, or other organization established for
the purpose of influencing the outcomes of
elections :
(31 Any attempt to influence'. The introduc-

tion of Federal or State legislation, or the
enactment or modification of any pending
Federal or State legislation through commu-
nication with any member or employee of
the Congress or State legislature (including
efforts to influence State or local officials to
engage in similar lobbying activity), or with
any Government official or employee in con-
nection with a decision to sign or veto en-
rolled legislation ;
(4) Any attempt to influence: The introduc-

tion of Federal or State legislation : or the
enactment Ce modification of any pending
Federal or State legislation by preparing,
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thereof to contribute
to or participate in any mass demonstration,
march, rally, fundraising drive, lobbying
campaign or letter writing or telephone care-
union : or

(5) Legislative liaison activities . including
attendance at legislative sessions or com-
mittee hearings, gathering information re-
garding legislation, and analyzing the effect
of legislation, when such activities are car-
ried on in support of or in knowing prepara-
tion for an effort to engage in unallowable
lobbying .

h . The following activities are excepted
from the coverage of subparagraph 25,a of
this appendix
(1) Providing a technical and factual pres-

entation of information on a topic directly
related to the performance of a grant, con-
tract or other agreement through hearing
testimony, statements or letters to the Con-
gress or a State legislature, or subdivision,
memner, or cognizant staff member thereof,
in response to a documented request (includ-
ing a Congressional Record notice requesting
testimony or statements for the record at a
regularly scheduled hearing) made by the re-
cipient member, legislative body or subdivi-
sion, or a cognizant staff member thereof;
provided such information is readily obtain-
able and can be readily put in deliverable
form; and further provided that costs under
this section for travel, lodging or meals are
unallowable unless incurred to offer testi-
mony at a regularly scheduled Congressional
hearing pursuant to a written request for
such presentation made by the Chairman or
Ranking Minority Member of the Committee
or Subcommittee conducting soon hearing .
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(2) Any lobbying made unallowable by sub- of the Executive Branch of the Federal Go,
paragraph 25 .a .(3) of tills appendix tc iall .- ernmcnt to give consideration or to act re-
ence State legislation in order to directly re- garding a sponsored agreement or a regu-
duce the cost, or to avoid material initial, latory matter arc unallowable . Improper in-
ment of the organization's authority to per- fluence means any influence that induces or
form the grant, contract, or other agree- tends to induce a Federal employee or officer
ment,

	

to give consideration or to act regarding a(3) Any activity specifically authorized by federally-sponsored agreement or regulatory
statute to be undertaken with funds from matter on any basis other than the merits ofthe grant, contract, or other agreement,

	

the matter .c . (1) When an organization seeks reim- 28. Losses on other sponsored agreementsbursement for indirect costs, total lobbying or contracts. Any excess of costs over in-costs shall be separately identified in the in- come on any award is unallowable as a cost
direct cost rate proposal, and thereafter of any other award . This includes, but is nottreated as other unallowable activity costs limited to, the organization's contributedin accordance with the procedures of sub-
paragraph B .3 of Appendix A to this part,

	

portion by reason of cost sharing agreements
(2) Organizations shall submit, as part of or any under-recoveries through negotiation

the annual indirect cost rate proposal, a car-

	

of lump sums for, or ceilings on, indirect
tification that the requirements and stand-

	

costs,
ards of this paragraph have been complied

	

27. Maintenance and repair costs . Costs in
with .

	

curred for necessary maintenance, repair, or
(3) Organizations shall maintain adequate upkeep of buildings and equipment (includ-

records to demonstrate that the determina- ing Federal property unless otherwise pro-
fish of costs as being allowable or unallow- vided for) which neither add to the perme-
able pursuant to paragraph 25 complies with nent value of the property nor appreciably
the requirements of this Appendix .

	

prolong its intended life, but keep it in an of-
(4) Time logs, calendars, or similar records ficient operating condition, are allowable .

shall not be required to be created for pur- Costs incurred for improvements which add
poses of complying with this paragraph du'- to the permanent value of the buildings and
Ing any particular calendar month when the equipment or appreciably prolong their in-
employee engages in lobbying (as defined in tended life shall be treated as capital ex-
subparagraphs 25 .a . and b . of this appendix) penditures (see paragraph 15 of this appen-
25 percent or less of the employees core-

	

dix),
pensated hours of employment during that 28 . Materials and supplies costs . a . Costs
calendar month, and within the preceding incurred for materials, supplies . and too-five-year period, the organization has not ricated parts necessary to carry out a Fed-
materially misstated allowable or unallow- oral award are allowable .able costs of any nature, including legisla- b . Purchased materials and supplies shallfive, lobbying costs. When the conditions de- be charged at their actual prices . net of up,scribed in this subparagraph are met, organi- plicable credits . Withdrawals from generalzations are not required to establish records stores or stockrooms should be charged atto support the allowability of claimed costs
in addition to records already required m' method of

actual net cost under any th rawals,
maintained, Also, when the conditions de- m

	

pricing inventory with ddrawals,
scribed in thus subparagraph are at, the ab-

	

consistently applied. Incoming transpor-
sence of time logs, calendars, or similar

	

tatimt charges are a proper part of materials
records will not serve as a basis for dis-

	

and supplies costs,
allowing costs by contesting estimates of

	

c. Only materials and supplies actually
lobbying time spent by employees during a used for the performance of a Federal award
calendar month .

	

may be charged as direct costs .
(5) Agencies shall establish procedures for

	

d. Where federally-donated a' furnished
resolving in advance . in consultation with materials are used in performing the Federal
OMB, any significant questions or disagree- award, such materials will be used without
ments concerning the interpretation or ap- charge .
plication of paragraph 25 . Any such advance

	

29. Meetings and conferences . Costs of
resolution shall be binding in any subsequent meetings and conferences, the primary par-
settlements, audits or investigations with

	

pose of which is the dissemination of tech-
respect to that grant or contract for put- meal information, are allowable . This it)-
poses of interpretation of this Appendix; pro- eludes costs of meals, transportation, rental
vided, however, that this shall not be con- of facilities, speakers' fees, and other items
sinned to prevent a contractor or grantee incidental to such meetings or conferences,
from contesting the lawfulness of such a de- But see paragraphs 1d ., Entertainment costs,
termination .

	

and 33 ., Participant support costs of this ap-
d . Executive lobbying costs, Costs incurred

	

pencils .
in attempting to improperly influence either

	

30. Memberships, subscriptions, and profes-
directly or indirectly, an employee or officer

	

sional activity costs . a. Costs of the non-
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profit organization's membcrsldp in busi-
ness, technical, and prolessional organiza-
tions are allowable-
b. Costs of the non-profit oigani%ation's

subscriptions to business . professional, and
technical Periodicals are allowable .

o . Costs of membership in any civic o
community organization as, allowable with
prior approval by Federal cognizant agency,

d. Costs of membership in any country club
or social or dining club or organization arc
unallowable .

31 . Organization costs . Expenditures, such
as incorporation fees, brokers' fees, fees to
promoters, organizers or management con-
sultants, attorneys, accountants, or invest-
ment counselors, whether or not employees
of the organization . iii connection with es-
tablishment or reorganization of an organi-
zation, are unallowable except with prior ap-
proval of the awarding agency_
32 . Page charges in professional journals .

Page charges for professional journal publi-
cations are allowable as a necessary part of
research costs, where :
a. The research papers report work sup-

ported by the Federal Government: and
h . The charges are levied impartially on all

research papers published by the journal,
whether or not by federally-sponsored au-
thors .
33 . Participant support costs . Participant

support costs are directt costs for items such
as stipends or subsistence allowances_, travel
allowances, and registration fees paid to or
on behalf of participants or trainees (but not
employees) in connection with meetings .
conferences, symposia, or training projects .
Those costs are allowable with the prior ap-
proval of the awarding agency .
34 . Patent costs . a . The hollowing costs re-

lating to patent and copyright mattor's are
allowable : cost of preparing disclosures, re-
ports, and other documents required by the
Federal award and of searching the art to
the extent necessary to matte such disclo-
sures : cost of preparing documents and any
other patent costs in connection with the fil-
ing and prosecution of a United States pat-
ent application where title ce royalty-free li-
cense is required by the Federal Government
to be conveyed to the Federal Government ;
and general counseling services relating to
patent and copyright matters . such as advice
on patent and copyright laws, regulations,
clauses, and employee agreements (but see
paragraphs 37 .. Professional services costs,
and 44 ., Royalties and other costs for use of
patents and copyrights . of this appendix),

b. The following costs related to patent
and copyright matter are unallowable
(1) Cost of preparing disclosures, reports,

and other documents and of searching the
art to the extent necessary to make disclo-
sures not required by the award .
(2) Costs in connection with filing and

prosecuting any foreign patent application,
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or any United States patent application,
whore the Federal award does not require
conveying title or a royalty-free license to
the Federal Government (but see paragraph
45 . . Royalties and other costs to)' use of pat-
ents and copyrights, of this inferential .

35 . Plant and homeland security costs .
Necessary and reasonable expenses incurred
for routine and homeland security to protect
facilities, personnel, and work products are
allowable . Such costs Include, but are not
limited to, wages and uniforms of personnel
engaged in security activities ; equipment :
barriers : contractual security services: con-
sultants ; etc, Capital expenditures for home-
land and plant security purposes are subject
to paragraph 15 ., Equipment and other cap-
ital expenditures, of this appendix .
36 . Pre-agreement costs . Pre-award costs

are those incurred prior to the effective date
of the award directly pursuant to the nego-
tiation and in anticipation of the award
where such costs are necessary to comply
with the proposed delivery schedule or period
of performance . Such costs are allowable
only to the extent that they would have been
allowable if incurred after the date of the
award and only with the written approval of
the awarding agency .

37 . Professional services costs, a . Costs of
professional and consultant services ren-
dered by persons who are members of a par-
ticular profession or possess a special skill,
and who are not officers or employees of the
non-profit organization, are allowable, sub-
ject W subparagraphs b and c when reason-
able in relation to the services rendered and
when not contingent upon recovery of the
casts from the Federal Government . In addi-
tion, legal and related services are limited
under Paragraph 10 of this appendix .

b . In determining the allowabillty of costs
in a particular case, no single factor or any
special combination of factors is nocessarily
determinative . However, the following fac-
tors are relevant:

(1) The nature and scope of the service ren-
dered in relation to the service required .
(2) The necessity of contracting for the

service . considering the non-profit organiza-
tion's capability in the particular area .

(3) The past pattern of such costs, particu-
larly in the years prior to Federal awards,
(4) The impact of Federal awards on the

non-profit organization's business (i.e ., what
new problems have arisen) .
(5) Whether the proportion of Federal work

to the non-profit organization's total busi-
ness is such as to influence the non-profit or-
ganization In favor of incurring the cost,
particularly where the services rendered are
not of a continuing nature and have little re-
lationship to work under Federal grants and
contracts .
(6) Whether the service can be performed

more economically by direct employment
rather than contracting .
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(7) The qualifications of the individual or
concern rendering the service and the cus-
tomary fees charged, especially on non-Fed-
eral awards .
(8) Adequacy of the contractual agreement

for the service (e .g ., description of the serv-
ice, estimate of time required . rate of com-
pensation . and termination provisions)

c. In addition to the factors in subpara-
graph 37 .b of this appendix, retainer fees to
be allowable must be supported by evidence
of bona fide services available or rendered

38 . Publication and printing costs . a . Publi-
catlon costs include the costs of printing (in-
cluding' the processes of composition . plate-
making, press work, binding, and the end
products produced by such processes), dis-
tribution . promotion, mailing . and general
handling. Publication costs also include page
charges in professional publications .

b . If these costs are not identifiable with a
particular cost objective, they should be al-
located as indirect costs to all benefiting ac-
tivities of the non-profit organization .

c . Page charges for professional journal
publications are allowable as a necessary
part of research costs where :
(1) The research papers report work sup-

ported by the Federal Government : and
(2) The charges are levied impartially on

all research papers published by the journal,
whether or not by federally-sponsored au-
thors .

39 . Rearrangement and alteration costs.
Costs incurred for ordinary or normal rear-
rangement and alteration of facilities are al-
lowable . Special arrangement and alteration
costs incurred specifically for the project are
allowable with the prior approval of the
awarding agency .

40 . Recouversion costs . Costs incurred in
the restoration or rehabilitation of the non-
profit organization's facilities to approxi-
mately the same condition existing imme-
diately prior to commencement of Federal
awards, less costs related to normal wear
and tear, are allowable .

41 . Recruiting costs, a . Subject to subpara-
graphs 41 .b, c, and d of this appendix, and
provided that the size of the staff recruited
and maintained is in keeping with workload
requirements, costs of "help wanted' cover-
tising, operating costs of an employment of-
fice necessary to secure and maintain an
adequate staff, costs of operating an aptitude
and educational testing program, travel
costs of employees while engaged in recruit-
ing personnel, travel costs of applicants for
interviews for prospective employment, and
relocation costs incurred incident to recruit-
ment of new employees . are allowable to the
extent that such costs are incurred pursuant
to a well-managed recruitment program .
Where the organization uses employment
agencies, costs that are not in excess of
standard commercial rates for such services
are allowable .
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b . In publications, costs of help wanted ad-
vertising that . includes color, includes adver-
tising material for other than recruitment
purposes, or is excessive in size (taking into
consideration recruitment purposes for
which intended and normal organizational
practices in this respect), are unallowable .

c . Costs of hell) wanted advertising, special
emoluments, fringe benefits, and salary al-
lowances incurred to attract professional
personnel from other organizations that do
not meet the test of reasonableness or do not
conform with the established practices of the
organization ., are unallowable .

d . Where relocation costs incurred incident
to recruitment old new employee have been
allowed either as an allocable direct or indi-
rect cost, and the newly hired employee re-
signs for reasons within his control within
twelve months after being hired, the organi-
zation will be required to refund or credit
such relocation costs to the Federal Govern-
ment .

42. Relocation costs . a . Relocation costs
are costs incident to the permanent change
of duty assignment (for an indefinite period
or for a stated period of not less than 12
months) of an existing employee or upon re-
cruitment of a new employee . Relocation
costs are allowable, subject to the limitation
described in subparagraphs 42 .b, c, and d of
this appendix, provided that :
(1) The move is for the benefit of the em-

ployer .
(2) Reimbursement to the employee Is in

accordance with an established written pol-
icy consistently followed by the employer .
(3) The reimbursement does not exceed the

employee's actual (or reasonably estimated)
expenses .

h . Allowable relocation costs for current
employees are limited to the following :
(1) The costs of transportation of the em-

ployee, members of his immediate family
and his household, and personal effects to
the new location .
(2) The costs of finding a new home . such

as advance trips by employees and spouses to
locate living quarters and temporary lodging
during the transition period, up to maximum
period of 30 days, including advance trip
time .

(3) Closing costs . such as brokerage, legal .
and appraisal fees, incident to the disposi-
tion of the employee's former home . These
costs, together with those described in sub-
paragraph 42.h(4) of this appendix, are lim-
ited to 8 percent of the sales price of the em-
ployee's former home .

(4) The continuing costs of ownership of
the vacant former home after the settlement
or lease date of the employees new perma-
nent home, such as maintenance of buildings
and grounds (exclusive of fixing up expenses) .
utilities, taxes, and property insurance .
(5) Other necessary and reasonable ex-

penses normally incident to relocation, such
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se the costs of canceling an u-1-pored lease,
disconnecting and reinstalling heosobOld all
pliances, and purchasing insurance against
loss of or damages to personal property . The
,:ost of canceling an uncxpired lease is lim-
ped to three times the monthly rental .

c . Allowable relocation costs far new em-
ployees are limited to those described in sub-
paragraph 42 .b(1) and (2) of this appendix .
When relocation costs interred incident to
the recruitment of new employees have been
allowed either as a direct or indirect cost
and the employee resigns for reasons within
his control within 12 months after hire, the
organization shall refund or credit the Fod-
oral Government for its share of the cost .
However, the costs of travel to an overseas
location shall be considered travel costs in
accordance with paragraph 50 and not reloca-
tion costs for the purpose of this paragraph
if dependents are not pormitted at the loca-
tion for any reason and the costs do not in-
clude costs of transporting household goods .
d . The following costs related to relocation

are unallowable :
(1) Fees and other costs associated with ac-

quiring a new home .
(2) A loss on the sale of a former home .
(3) Continuing mortgage principal and in-

terest payments on a home being sold .
(4) Income taxes paid by an employee re-

lated to reimbursed relocation costs .
43 . Rental costs of buildings and equip-

ment, a . Subject to the limitations described
in subparagraphs 43 .b . through d . of this ap-
pendix . rental costs are allowable to the ex-
tent that the rates are reasonable to lightm of
such factors as : Rental costs- of comparable
property, if any; market conditions in the
area: alternatives available : and, the type,
life expectancy, condition, and value of the
property leased . Rental arrangements should
be reviewed periodically to determine if cir-
cumstances have changed and other options
are available .

11 Rental costs undor "sale and lease back"
arrangements are allowable only up to the
amount that would be allowed had the non-
profit organization continued to own the
property. This amount, would include ex-
penses such a, depreciation or use allowance,
maintenance . taxes, and insurance .

c . Rental costs under "less-than-arms-
length" leases are allowable only up to the
amount Las explained in subparagraph 43 .b .
of this appendix) that would be allowed had
title to the property vested in the non-profit
organization . For this purpose . a loss-than-
arms-length least is one under which one
party to tire lease agreement is able to con-
trol or substantially influence the actions of
the other . Such leases include, but are not
limited to those between divisions of a non-
profit organization ; non-profit organizations
under common control through common offi-
cers, directors, or members; and a non-profit
organization and a director, trustee, officer,

169

Pt. 230, App . B

or key employee of the non-profit organiza-
tion or his immediate family . either directly
or through corporations, trusts, or similar
arrangements in which they hold a control-
ling interest . For example, a non-profit orga-
nization may establish a separate corpora-
tion for the sole purpose of owning property
and leasing it back to the non-profit organi-
zationn

d . Rental costs under leases which are re-
quired to be treated as capital leases under
GAAP are allowable only up to the amount
(as explained in subparagraph b) that would
be allowed had the non-profit organization
purchased the property on the date the lease
agreement was executed . The provisions of
Financial Accounting Standards Board
Statement 13, Accounting for Leases, shall
be used to determine whether a lease is a
Capital lease . Interest costs related to cap-
ital leases are allowable to the extent they
meet the criteria in paragraph 23 of this ap-
pendix. Unallowable costs include amounts
paid for profit, management fees, and taxes
that would not have been incurred had the
non-profit organization purchased the facil-
ity .

44 . Royalties and other costs for use of pat-
ents and copyrights . a . Royalties on a patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or
rights thereto, necessary for the proper per-
formance of the award are allowable unless ;
(l) The Federal Government has a license

or the right to free use of the patent or copy-
right .
(2) The patent or copyright has been adju-

dicated to be invalid, or has been administra-
tively determined to be invalid .

(3) The patent or copyright is considered to
be unenforceable .

(4) The patent or copyright is expired .
b . Special care should be exercised in de-

termining reasonableness where the royal-
ties may have arrived at as a result of less-
than-arm's-length bargaining, e .g .
(1) Royalties paid to persons, including

corporations, affiliated with the non-profit
organization .
(2) Royalties paid to unaffiliated partiese

including corporations . under an agreement
entered into in contemplation that a Federal
award would be made .
(3) Royalties paid under an agreement en-

tered into after an award is made to a non-
profit organization.

c . In any case involving a patent or copy-
right formerly owned by the non-profit orga-
nization, the amount of royalty allowed
should not exceed the cost which would have
been allowed had the non-profit organization
retained title thereto .

45 . Selling and marketing . Costs of selling
and marketing any products or services of
the non-profit organization are unallowable
(unless allowed under paragraph 1 . of this ap-
pendix as allowable public relations cost .
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However, these costs are allowable as direct
costs, with prior approval by awarding agen-
cies, when they are necessary for the per-
formance of Federal programs .
46 . Specialized service facilities, a . The

costs of services provided by highly complex
or specialized facilities operated by the non-
profit organization, such as computers, wind
tunnels, and reactors are allowable, provided
the charges for the services meet the condi-
tions of either paragraph 46 b . or c . of this
appendix and, in addition, take into account
any items of income or Federal financing
that qualify as applicable credits under sub-
paragraph A .t . of Appendix A to this part .
b . The costs of such services . when mate-

rial, must be charged directly to applicable
awards based on actual usage of the services
on the basis of a schedule of rates or estab-
lished methodology that does not discrimi-
nate against federally-supported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purposes, and is designed to recover only the
aggregate costs of the services . The costs of
each service shall consist normally of both
its direct costs and its allocable share of all
indirect costs . Rates shall be adjusted at
least biennially, and shall take into consid-
eration over/under applied costs of the pre-
vious period(s) .
c . Where the costs incurred for a service

are not material, they may be allocated as
indirect posts .
d . Under some extraordinary cir-

cumstances, where it is in the best interest
of the Federal Government and the institu-
tion to establish alternative costing arrange-
ments, such arrangements may be worked
out with the cognizant Federal agency .

47 . Taxes . a In general, taxes which the or-
ganization is required to pay and which are
paid or accrued in accordance with GAAF,
and payments made to local governments in
lieu of taxes which are commensurate with
the local government services received are
allowable, except for taxes from which ex-
emptions are available to the organization
directly or which are available to the organi-
zation based on an exemption afforded the
Federal Government and in the latter case
when the awarding agency makes available
the necessary exemption certificates . special
assessments en land which represent capital
improvements, and Federal income taxess

b . Any refund of taxes, and any payment to
the organization of interest thereon . which
were allowed as award costs . will be credited
either as a cost reduction or cash refund, as
appropriate, to the Federal Government
46 . Termination costs applicable to spon-

sored agreements . Termination of awards
generally gives rise to the incurrence of
costs, or the need for special treatment of
costs, which would not have arisen had the
Federal award not been terminated . Cost
principles covering these items are set forth
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below. They are to be used in conjunction
with the other provisions of this appendix in
termination situations .
a. The cost of items reasonably usable on

the non-profit organization's other work
shall not be allowable unless the non-profit
organization submits evidence that it would
not retain such items at cost without sus-
taining a loss . In deciding whether such
items are reasonably usable on other work of
the non-profit organization, the awarding
agency should consider the non-profit orga-
nization's plans and orders for current and
scheduled activity . Contemporaneous pur-
chases of common items by the non-profit
organization shall be regarded as evidence
that such items are reasonably usable on the
non-profit organization's other work . Any
acceptance of common items as allocable to
the terminated portion of the Federal award
shall be limited to the extent that the quan-
tities of such items on hand, in transit, and
on order are in excess of the reasonable
quantitative requirements of other workk

b . If in a particular case, despite all rea-
sonable efforts by the non-profit organiza-
tion, certain costs cannot be discontinued
immediately after the effective date of ter-
mination, such costs are generally allowable
within the limitations set forth in this ap-
pendix, except that any such costs con-
tinuing after termination due to the neg-
ligent or willful failure of the non-profit or-
ganization to discontinue such costs shall be
unallowable .
C. Loss of useful value of special tooling .

machinery, and is generally allowable if :
(1) Such special tooling, special machinery,

or equipment is not reasonably capable of
use in the other work of the non-profit orga-
nization,
(2) The interest of the Federal Government

is protected by transfer of title or by other
means deemed appropriate by the awarding
agency, and

(3) The loss of useful value for any one ter-
minated Federal award is limited to that
portion of the acquisition cost which bears
the same ratio to the total acquisition cost
as the terminated portion of the Federal
award bears to the entire terminated Federal
award and other Federal awards for which
the special tooling, special machinery, or
equipment was acquired .

d . Rental costs under unexpired leases are
generally allowable where clearly shown to
have been reasonably necessary for the per-
formance of the terminated Federal award
less the residual value of such leases, it' :
(1) The amount of such rental claimed does

not exceed the reasonable use value of the
property leased for the period of the Federal
award and such further period as may be rea-
sonable, and
(2) The non-profit organization makes all

reasonable efforts to terminate, assign . set-
tle, or otherwise reduce the cost of such
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lease. There also may be included the oust of
alterations of such leased property, provided
such alterations were necessary for the per-
formance of the Federal award, and Of rea-
sonable restoration town . .cd by the pro,
sltms of the lease .

c . Settlement expenses including the fol-
lowing are generally allowable'
(1) Accounting, legal, clerical, and similar

costs reasonably necessary for :
(a) The preparation and presentation to

the awarding agency of settlement claims
and supporting data with respect to the ter-
minated portion of the Federal award, unless
the termination is for default (sec §215 .01 of
2 CPR part 215 (OMB Circular A-110)) ; and
(b) The termination and settlement of sub-

awards .
(2) Reasonable costs for the storage, trans-

portation, protection, and disposition of
property provided by the Federal Govern-
ment or acquired or produced for the Federal
award, except when grantees or contractors
are reimbursed for disposals at a predeter-
mfned amount in accordance with §215 .32
through 215.37 of 2 CFR part 215 (OMB Cir-
cular A-1101 .
(3) Indirect costs related to salaries and

wages Incurred as settlement expenses in
subparagraphs 48 .e .(1) and (2) of this appen-
dix_ Normally, such indirect costs Shall be
limited to fringe benefits . oeenpanoy cost .
and immediate supervisionn

f. Claims under sun awards, including the
allocable portion of claims which are com-
mon to the Federal award. and to other work
of the non-profit organization are generally
allowable,
An appropriate share of the non-profit or-

ganization's indirect expense may be allo-
cated to the amount of settlements with sub-
contractors and/or subgrantees, provided
that the amount allocated is otherwise con-
sistent with the basic guidelines contained
in Appendix A . The indirect expense so allo-
cated shall exclude the same and similar
costs claimed directly or indirectly as settle-
ment expenses .

49 . Training costs, a. Costs of preparation
and maintenance of a prop am of instruction
including but not limited to on-the-job,
classroom, and apprenticeship training, de-
signed to increase the vocational effective-
ness of employees, including training mate-
rials, textbooks, salaries or wages of trainees
(excluding overtime compensation which
might arise therefrom), and (i) salaries of the
director of training and staff when the train-
ing program is conducted by the organiza-
tion ; or (ii) tuition and fees when the train-
ing is in an institution not operated by the
organization, are allowable .

b . Costs of part-time education, at an un-
dergraduate or post-graduate college level,
including that provided at the organization's
own facilities, are allowable only when the
course or degree pursued is relative to the

111

Pt. 230, App. B

Head in which the employee is now working
or may reasonably he expected to work, anti
arc limited to :
(1) Training materials
(2) Textbooks .
(3) Fees charges by the educational institu-

tion .
(4) Tuition charged by the educational in-

stitution or, in lieu of tuition, instructors'
salaries and the related share of indirect
costs of the educational institution to the
extent that the sum thereof is not in excess
of the tuition which would have been paid to
the participating educational institution .
(5) Salaries and related costs of instructors

who are employees of the organization .
(6) Straight-time compensation of each

employee for time spent attending classes
during working hours not in excess of 156
hours per year and only to the extent that
circumstances do not permit the operation of
classes or attendance at classes after regular
working hours ; otherwise, such compensa-
tion is unallowable .

c . Costs of tuition, fees, training materials,
and textbooks (but not subsistence, salary,
or any other emoluments) in connection
with full-time education, including that pro-
vided at the organization's own facilities, at
a post-graduate (but not undergraduate) col-
lege level, are allowable only when the
course or degree pursued is related to the
field in which the employee is now working
or may reasonably be expected to work, and
only where the costs receive the prior ap-
proval of the awarding agency . Such costs
are limited to the, costs attributable to a
total period not to exceed one school year for
each employee su trained . In unusual cases
the period may be extended .
d . Costs of attendance of up to 16 weeks per

employee per year at specialized programs
specifically designed to enhance the effec-
tiveness of executives or managers or to pre-
pare employees for such positions are allow-
able. Such costs include enrollment fees,
training materials, textbooks and related
charges, employees' salaries, subsistence,
and travel, Costs allowable under this para-
graph do not include those for courses that
are part of a degree-oriented curriculum,
which are allowable only to the extent set
forth in subparagraphs b and c,

c. Maintenance expense, and normal depre-
ciation or fair rental, on facilities owned or
leased by the organization for training pur-
poses are allowable to the extent set forth in
paragraphs 11, 27 . and 50 of this appendix .

f Contributions or donations to eon-
rational or training institutions, including
the donation of facilities or other properties,
and scholarships or fellowships, are unallow-
able .

g . Training and education costs in excess
of those otherwise allowable under subpara-
graphs 49 .b and c of this appendix may be al-
lowed with prior approval of the awarding

1
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agency . To be considered for approval, the
organization must demonstrate that such
costs are consistently incurred pursuant . t o
an established training and education pro-
gram, and that the course or degree pursued
is relative to the field in which the employee
is now working or may reasonably be ex-
peered to work .

50 . Transportation costs. Transportation
costs include freight, express, cartage, and
postage charges relating either to goods pur-
chased, in process . or delivered, These costs
are allowable . When such costs can readily
be identified with the items involved, they
may be directly charged as transportation
costs or added to the cost of such items (see
paragraph 28 of this appendix), Where identi-
fication with the materials received cannot
readily be made, transportation costs may be
charged to the appropriate indirect cost ac-
counts if the organization follows a con-
sistent, equitable procedure in this respect.

51 . Travel costs .
a . General. Travel costs are the expenses

for transportation, lodging, subsistence, and
related items incurred by employees who are
in travel status on official business of the
non-profit organization . Such costs may be
charged on an actual cost basis, on a per
diem or mileage basis in lieu of actual costs
incurred, or on a combination of the two,
provided the method used is applied to an en-
tire trip and not to selected days of the trip,
and results in charges consistent with those
normally allowed in like circumstances in
the non-profit organization's non-federally-
sponsored activities .
b . Lodging and subsistence . Costs incurred

by employees and officers for travel, includ-
ing costs of lodging, other subsistence, and
incidental expenses . shall be considered rea-
sonable and allowable only to the extent
such costs do not exceed charges normally
allowed by the non-profit organization in its
regular operations as the result of the non-
profit organization's written travel policy,
In the absence of an acceptable, written non-
profit organization policy regarding travel
costs, the rates and amounts established
under subchapter I of Chapter 57, Title 5,
United States Code ("Travel and Subsistence
Expenses: Mileage Allowances"), or by the
Administrator of General Services, or by the
President (or his or her designee) pursuant
to any provisions of soon subchapter shall
apply to travel under Federal awards (48 CFR
31 .205-46(a)) .

c. Commercial air travel . (1) Airfare costs
in excess of the customary standard commer-
cial airfare (coach or equivalent), Federal
Government contract airfare (where author-
ized and available), or the lowest commercial
discount airfare are unallowable except when
such accommodations would : require circui-
tous routing ; require travel during unreason-
able hours ; excessively prolong travel ; result
in additional costs that would offset the
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transportation savings ; or offer accommoda-
tions not reasonably adequate for the trav-
eler's medical needs. The non-profit organi-
zation must justify and document these con-
ditions on a case-by-case basis in order for
the use of first-class airfare to be allowable
in such cases .
(2) Unless a pattern of avoidance is de-

tected, the Federal Government will gen-
erally not question a non-profit organiza-
tion's determinations that customary stand-
ard airfare or other discount airfare is un-
available for specific trips if the non-profit
organization can demonstrate either of the
following: that such airfare was not avail-
able in the specific case ; or that it is the
non-profit organization's overall practice to
make routine use of such airfare .
d. Air travel by other than commercial

carrier . Costs of travel by non-profit organi-
zation-owned, -leased, or -chartered aircraft
include the cost of lease, charter, operation
(including personnel costs), maintenance, de-
preciation, insurance, and other related
costs . The portion of such costs that exceeds
the cost of allowable commercial air travel,
as provided for in subparagraph] c . . is unal-
lowable .

e . Foreign travel, Direct charges for for-
eign travel costs are allowable only when the
travel has received prior approval of the
awarding agency . Each separate foreign trip
must receive such approval . For purposes of
this provision . ''foreign travel' includes any
travel outside Canada. Mexico, the United
States, and any United States territories and
possessions . However, the term "foreign
travel" for a non-profit organization located
in a foreign country means travel outside
that country .
52 . Trustees . Travel and subsistence costs

of trustees (or directors) are allowable . The
costs are subject to restrictions regarding
lodging, subsistece and air travel costs pro-
vided in paragraph 51 of this appendix .

APPENDIX C TO PART 230-NON-PROFIT
ORGANIZATIONS NOT SUBJECT TO
THIS PART

I- Advance Technology Institute (ATI),
Charleston, South Carolina

2 . Aerospace Corporation, EI Segundo . Cali-
fornia

3 . American Institutes of Research (Alit),
Washington DC

4. Argonne National Laboratory, Chicago . Il-
linois

,
Atomic Casualty Commission, Wash-

match, DC
6-

	

Battelle

	

Memorial

	

Institute,
Headquartered in Columbus, Ohio

7 . Brookha.ven Nail onal Laboratory . Upton,
New York

8. Charles Stark Draper Laboratory . local-
berated . Cambridge, Massachusetts
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ii. CNA Corporation (CAAC1, Alozamiria, VI r- 22 . Rard Corporation, Santa Monica, Cali-
ginin

	

forma
10- Environmental Institute of Michigan,

	

23 . Research Triangle Institute, Research
Ann Arbor, Michigan

	

Triangle Park, North Carolina
11 . Georgia Institute of TeohnologyiGeorgie

	

29. Riverside Research Institute . Now York .
Tech Applied Research Corporation/Gem'-

	

New York
gin Tech Research Institute, Atlanta, 25 . South Carolina Research Authority
Georgia

	

(SCRA). Charleston . South Carolina
12, Hanford Environmental Health Founds- 26 . Southern Research Institute, Bir-
t1on, Richland, Washington

	

ntingham, Alabama
13 . IIT Research Institute, Chicago . Illinois

	

27 . Southwest Research Institute, San Antn-
14 . Institute of Gas Technology, Chicago, I1-

	

pro, Texas
linois

	

28. SRI International, Menlo Park . California
16 . Institute for Defense Analysis, Alcxan- 29, Syracuse Research Corporation . Syra-

dria, Virginia

	

Ouse, New York
16. LML McLean, Virginia

	

30 . Universities Research Association, Ineor-17 Mitre Corporation, Bedford, Massachu-

	

petaled (National Acceleration Lab), Ar-
setts

	

gonne, Illinois18. Mitretek Systems, Inc., Falls Church,

	

31. Urban Institute, Washington DCVirginia

	

22 . Non-profit insurance companies, such as19. National Radiological Astronomy Obscrv-

	

Blue Cross and Blue Shield Organizationsatory, Green Bank, West. Virginia

	

33. Other non-profit organizations as nego-20 . National Renewable ldnergy Laboratory,

	

tinted with awarding agenciesGolden, Colorado
21 . Oak Ridge Associated Universities, Oak
Rid ge, Tennessee

	

PARTS 231-299 [RESERVED]
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Circular No . A-133
Revised to show changes published in the Federal Register June 27, 2003

Audits of States, Local Governments, and Non-Profit Organizations

TO THE NERDS CF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT :

	

Aud i ts of Sates, Local Governments, and Non-Profit 0rcanizat-ons

Purpose . This Circular i s issued pursuant to the Single Audit Act of
19E4, _

	

. 98-502, and the Single Audit Act Amendments of 1996, P .L . 104-156 .
It sets forth standards for obtaining consistency and uniformity among Federal
agencies _or the audit of States, local governments, and non-profit
organizations emending Federal awards .

Authority . Circular A-133 is issued under the authority of sections
503, 11_1, and 7501 et seq . of title 31, United States Code, and Executive
Orders 8248 and '_1541 .

3 .

	

Rescission and Sunersession . This Circular rescinds Circular A-128,
"Audi`s of State and Looa_ Governments," issued April 12, 1985, and supersedes
the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Profit --nstitut-ons," issued April 22, 1996 . For effective daces,
see paragraph 10 .

4 .

	

Policy . Except as provided herein, the standards set forth `-n this
Circular shall be applied by all Federal agencies . If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent statute shall
govern .

Federal agencies shall apply the provisions of the sections of this
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entity (a
recipient or another subrecipient) .

This Circular does not apply to non-U .S . based entities expending
Federal awards received ether directly as a recipient or indirectly as c
sunrecipient .

5 .

	

Definitions . The definitions of key terms used in this Circular are
contained in s

	

.105 in the Attachment to this Circular .

6 .

	

Required Action . The specific requirements and responsib -_Lities cf
Federal agencies and non-Federal entities are set forth '-n the Attachment to
this Circular . Federal agencies
making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Se-r- ion 10 fbel w) ;-- unless-different prow-is ionsare requin-er7 --k,T-r'2de .'a
statute or are approved by the Office of Management and Budget (OMB) .

7 .

	

OMB Responsibilities . OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient
implementation .

8 . Information Contact . Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,
DC 20503, telephone (202) 395-3993 .
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ReviewCa-e . This C-rcular will have a policy v .dew _ :ire- veers from
da te

	

. . ..sliance

	

-

	

-

t
10 .

	

Efi-,-i,'.e Dates . The standards

	

forth in §	 400 f the Attachment
o t his Ci cu_ar, which aorly d- , e--1, tc federal agencies shall be effective

July 1, 1995, and shall apply to audits _- fiscal years beginning after June
30 1996 ex-,^t as nerwi _ _. . led in § 400(a) .

The standa=-Js set forth in this Circular that Federal agencies shal'-
apply to nonFederal entities she-1 be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after Jane 30, =996, with 'the exception that §	.305(b) of the
Attachment applies to audits o`- fiscal years beginning after June 30, 1998 .
The requi_emen's _

	

-a.--

	

a ~`hou ghA-126

	

~`hough the Circular is rescinded, and
the 1990 version c" iren~ar A-133 remain i effectfor audits of fiscal _years
beginning on or before June 30, 1996 .

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003 .

Augustine T . Smythe
Acting Director

invent
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awards .

§	.105

	

Definitions .

Auditee means
a~

non-Federa-,

	

entity chat expends Federa awards which
must be audited under this part .

Auditor means cu . and-_or, that is a public accountant ur a Federal,
State or local quverrmiernt audit organization, which meets the general
standards sp titled

	

gave ally acoptod government auditing standards
'GALAS) . Tie _erm ail:-or does not --rude internal auditors o`- non u
organizations .

Audit findino means de=iciencies which the auditor is required by
§	.510(a) to report in the schedule of (findings and questioned costs .

CFDAnumber means the number assigned to a Federal program in the
	aloqof Feaerar . Domest -_cAssistance (CF_A) .

Clusterofprograms means a grouping of closely related programs that
share common compliance requirements . The types of clusters of programs are
'research and devclcpmen'_ (R&D), stadent financial aid ;SFA), and other
clusters . "Other clusters" are as defined by the Office of Management and
Budget (OMB) _n he compliance supplement or as designated by a State for
Federal awards the~State provides to its subrecipients that meet the,
definition of a cluster of programs . When designating an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent

§--- .400(d)(1) and §__. .400(d)( 2), respectively . A cluster of programs
shall be considered as one program for determining major programs, as
described in §--- .520, and, with the exception of R&D as described in
§

	

.200(c), wnether a program-specific audit may be elected .

Cognizantagencyforaudit means the Federal agency designated to Ca-
out the responsi.`ai'_it :, .es aescribed in 5

	

.400(a) .

Comp-i.aneesupplement •

	

_ . o the CircularA-133Compliance
Surplement, included as Appendix B `_o Circular A-133, or such documents as
OMB or its designee nay issu- rep ace it . This document zs available from
the Government Pr-n[ rg J-f c

	

Superintendent of Documents, Washington, DC
20602-9325 .

Correctiveac`_ro_ means action taken oy the auditee that :

(1) Corrects identified deficiencies ;

(2) Produces recommended improvements ; or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action .

Federalagency lion the same meaning as the term aaencv in Section 551(1)
of title 5, United. States Cod-

Federalaward means Federal financial assistance and Federal cost-
reimbursement contracts L_.at non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities . It does
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not include procurement contracts, under grants cr contracts, used to buy
goods

	

sew

	

s from v endo s

	

Any an

	

s of such vendors shall ~e covered
by t e terms and cond i tions of the conta . Contracts o operate Federal
Government owned, contractor operated facilities (Cocos) are excluded from the
reaui_emenrts of this wait .

Federal award ne aoencv means the Federal agency that provides an aware
directly co the recipient .

s

Federal Financial assistance means assistance that not-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
(inc -_uding donated surplus property), cooperative agreements, interest
ubsidies, insurance, food commodi`ies, direct appropriations, and other

assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §	.205(h) and §_ .205(1) .

Federal program means :

(1)

	

All Federal awards to a non-Federal entity assigned a single
number '_n the CFDA .

(2)

	

When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one
program .

(3)

	

Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs . The types of clusters of programs are :

(i)

	

Research and development (R&D) ;

(ii) Student financial aid (SFA) ; and

(iii) "Other clusters," as described in the definition of cluster
of programs in this section .

f

GAGAS means generally accepted government auditing standards issued bv_
the Comptroller general o- _he United States, winch are applicable to
inancial audits .

Generally accented accountino orincioles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA) .

Indian tribe means anv Indian tribe, band, nation, or other organized
group or community, including any Alaska: Native village or regional or
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that _s recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians .

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories :

(1)

	

Effectiveness and efficiency of operations ;

(2)

	

Reliability of financial reporting ; and

(3)

	

Compliance with applicable laws and regulations .

Internal control oertaininq to the compliance requirements for Federal
programs (Internal control over Federal programs) means a process--effected by
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entity' m-nacem _ and

	

ier pe sonn=_1--designed to provide reasonable
assurance ragrrdicg

	

achie°ement of the -n-wing objectives for Federal
u : _,grams:

az:sa oonr .

	

rn- onr

	

-cotd :d and a :ousted `o : to

,r)

	

Permit

	

preparation of reliable financial statements and
Federal reports ;

(ii) Maintain accountability over assets ; and

(iii) Demonstrate compliance with laws, regulations, and other
_ompleance requirements ;

Transactions arc erccu'_ed in compliance with :

(i) Laws, regu -ations, and the provisions of contracts or grant
agreemenr_.s could rave. a direct and material effect on a Federal program ;
and

(ii) Any other -laws and regulations that are identified in the
compliance supplement; and

(3)

	

Funds, property, and other assets are safeguarded against loss
from unauthorized use or disposition .

n means a Federal loan or loan guarantee ceived or adminrst°
a -non-Federal en-_,-y.

Local oovernment means any unit of local government within a State,
including a county, borough, mu :ic_pality, c-tv, town, township, parish, local
public authority, special district, school district, intrastate district,
council o" governments, and any other instrumentality of local government .

Major program, means a Federal program determined by the auditor to be a
major program in accordance with §	.520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§

	

.215(c) .

-,~-:aoement a--c , ,- ,	 mars toe evaluation by the redera~ awar ng agenc
or pass-t-^_rough entity o'- the audit findings and corrective action plan and
the issuance c`_ a written decision as to what corrective action is necessary .

Non-Federal ent_t ; means a State

	

ocal government, or non-profit
organization .

Non-profit organizet-on means :

(1) any corporation, trust, association, cooperative, or other
organrrzat,on that :

(i)

	

Is operated primarily for scientific, educational, service,
charittabla, or similar purposes in the public interest ;

(ii) - s out organized primarily for profit ; and

(iii) Uses its net proceeds to maintain, improve, or expand its
operations ; and

(2)

	

The term non-profit orqanization includes non-profit institutions
of higher education and hospitals .

6
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OMB means the _xecu~ive Office of true President, 0 -

	

Ianso tent
and Budget .

Oversiohc agency for audit means the Federal -=ward 'n-, agency -aL
provides one predominant_ amount of direct funding to a recipientL not assigned
a coonfcant agency for audit . When there is no direct Banding, the .rederal
agency with the predominant indirect funding shall assume the oversight
responsibilities . The duties of the oversight agency for audit are described
in §

	

.400(b) .
Effective July- '8, 2003, the following is added to this definition :
A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit . Within 30 days after any
reassignment, both toe old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment ."

pass _~ :	_	_ t e .s a no~ Feoeal . gin-- •ty _mat p-

	

gee

	

I
to a suo`ec--n`ent

	

m
t„ carry out a -eaera_ program .

Frca an.	- ._ _is audit means an audit of one Federal p -,grace as provided
for -n §-.200(c) and §-.235 .

uestz . .ned cost means a cost - no -- rs quest-one' by `_he Iidl-c- because
of an audit finding :

(1)

	

Which esulted from a violation or possible violation of a
provision cf a law, -egulation, contract, grant, cooperative a - -eement, oc
other ag°eement or document governing the use of Federal funds, including
funds used to match Federal funds ;

(2)

	

Where tie costs, at the time cf the audit, are not supported by
adeo-a- documenta_io - • ; o-

truoeo

	

take In tie circurr lance°

Pe^ -_cl_ t means a non-Federal entity that expend Federal ea-ds
received dire-__1\ from a _Federal awarding agency to ca- - \ out a Federal
p-ogram_

Research. and development (R&D) means al' research

	

no .`, basic
and applied, and all development activities that are pe-form=c by a con-
Federal en--tIr . F-Fea-ch is defined as a systematic study toward
fuller sc en

	

.c knowledge or understanding of the sunjec-

	

idied . The term
research also 'includes activities involving the training of r .1-v duals in

re
research techniques where such activities utilize the same facilities as other
search and o -,omc-t activities anel kIdere-such a t ,t-Tar are.mmtt incicote3-

in the ins-ruc_ion =unction . Development is the systematic use cf knowledge
and a derstan " ? Gained from research directed toward

	

a duc.ion of
useful mater : a-s, devices, systems, or methods, including design and
development of o-otot;ipes and processes .

Single	 means an audit which includes both the e L

	

s financial
statements and the Federal awards as described in §-.500 .

State means any State of the United States, the District c .f columb-a,
the CoNmonwealtt of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of -_he NO' thern Marian, stands, and the Trust t - ritory of the

7
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, Ftyum-n, ,
r

	

1, j o l -- - ,

	

n ,

szct
of ,
D .E . DnParimani of Educa%lo :, aLw 1411 :ay UT(,
- 1-nV-es . i t "On not lhckule or

	

which pro
tuasnins Dn a r - mne" .12v- I,Y .s

_nv Indian ~rlkoe no

- _i : ?ederal student
, is F-gher =ducat . On Oct
s administered by AF

~f v-ced by other Federal
.V -& lowships or similar'
~- for specified sonsir=s

means a :nn-Federal enter v _hat essence Federal awards
- welvel 'y Dm a

	

9 , ti~y to sorry out a F _~,2ia_ program, :ijL does
net

	

rctoide an individual --init is a , )- nefic~ary o- rich a program .

	

A
sub , ociptent may also no a recir no : of other Federal awards directly (roam a
1-dayal awarding cgencys

	

to 1-r~_

	

a-stingi-isning between a sub_ec_piF`_
and a -vendor is provides: in

	if -imi" i a:- 0-,,-

	

t , Ini 'YP-F of compliance
1 eJ_: . Oman ;

	

in the

	

, 11

	

1,)!, _ ~ avl - .

	

T.$-(pies

	

rinclude :
ockii .t as aliowea or una!32wu~ ; of

	

able

	

.,,cos t princ`ples ; h
management, cliuiriilizv ; matcl :lij, eve' of effort, earmarking ; and,
sporting .

end,. ^mans a deals_, nisi ._tutor, mercnant, vy other seller provld'nD
go-ds -r se-vices that are reqnii , l -or the conduct D' a Federal program .
T]nesw goods o- services may nE for aT crgan za - ion's own use or for the use of
nenolicia-les of -,a Federal n naran . Ad& - o-a2 guicance on d4srinumasninii
between a sub-ecirient and a vendor is providet in §_ .210 .

Subpart B--Audits
§

	

.200

	

Audit requirements .

L2dir u ~ rel .

	

of -_ r es tl-,- ,,,enc.' _300,000
( - 5Cj,Lj? far fiscal yeas cNo.n7 nfce : Dec emb-r i-1, _ : ; ,13) or more in a year

a,,a-.~

	

jr- gigin .-,

	

audit condomooeo
that ~00 : I accordance wizon low 1qWVIsiDns of . is "it . Guidance on
donsrn in 7q Federal swazis qxpon1 1

	

o-, o-o-olled -, §

	

.205 .

S i note audit .

	

~DD,i at entities to., .. amend $300,000 (3502,030
ic - l :Fwdl years ninjina sitar

	

'I . 2= _me , c in a year in Federal

w
awards shall have $ sure ajuit co ducted fr accordance with §

-
.500 excep -

hen t hey elect to have a a- gram-s,-en_f_w audit conducted in accordance w - -I ,

paragraph (c) o_ thsts _section .

I) T oar"-n-- i- I , -r_5 Fo -_i,,, Fhen an audiLee expends =eaerai
awards under only one Federal program iexcloid-nri 1,~D) and the Federal
program's laws, -etul a,-ions,

	

i grant agreements do or require a financial_
statement audit of one audit7eo, the aidi!"P may elect to have a program-
specific audit conducted in aci,rja i~e with §_.235 . A program-specific
audit may not be elected frii Fan unless all iite Federal awards expended
were received from try name Faip-a- agency, or the same Federal agency and the
SYT- mess-through entity, and -460 A-o=rag qo-n-ji, o , r pass-through

	

"v

tne case of a subreciplert, approves in advance a program-specific audit .

;d ;

	

; - , when r-0-,	-,ioe,ood am, less than 0300,000
(5500,000 for fiscal years ynjina after Deceraber 31 .YMC ), Non-Federal

8
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- -

	

_, _-,_- -

	

d in §_.215(a), tut
__ 4

	

tY_e
_,. .rough -_city, and tens-, .

F	__ -	nosh n,--, -,-,!

	

-

	

n
Naiad =nt

	

-- aud'

	

tha owns c operates

	

__Bt Y

	

_-_

	

the

§

	

.205

	

Basis for determining Federal awards expended .

'armin	edam .	awar	urlew . The denermirat on

	

when an
via-1 -

	

.wed should he based art when the act_vi y related to the award
accu~ .. .

	

_ , --he activity ertains to events that _ .cu

	

the non-
_• de a~ entity to comply with laws,

	

creations, and the

	

-lions of
. . .;',_ a .__

	

-ant ag :-ments, sued

	

axpand i Lure/e>pense

	

arsac=ions
•

	

-_ a :ed Jwith ran t s, cost ei oursenant contracts, cooper_- ive ao •ments,
and direct e nropriations ; the disbu sement c- funds passed through to
•

	

cipient the use o- loan proceeds under roan and lean guarantee
Zcg ams ; --he receipt of proaei_y ; the

	

of

	

operty ; - h-
r_- t or use o= program in_ me; the distribution or consumption of iced

,.our	the disbursement of amounts entitling the non-Federal _ _- . ,
an interest cutsidv ; are, the period when insurance -s _- -orce .

_ran and lean guarantees '-oans!I		once the Federal Government is
at rrsb er scans un a_ the debt

	

eta_a, the foli v'ng cucaeliw-s shall be
use:

	

ca=culate the value of Federal :wards expended under lean programs,
except as noted -n paragraphs (c) and (d) of this sec - ion :

(11 Value of n

	

leans made or received during the fiscal year ;

Fa~ance of ans - t, pz-~ : _ _ ea

	

__

	

_ . the de-,
s

	

s

	

nv

	

' . r-,, ,

	

_

	

-c

	

r

	

-

Any interest subsid

	

cash,

	

adi-in-strative cost allowance

Loan and lean guarantees s ~	Ins - __u`_ionsofhigher
when loans are made to students of an in, -ration of higher

education but the institution does not sake the loans, then only the value o`
loans made during the year shall be considered Federal awards expended in the-
year . The balance of loans for previous 1_a__ -s not included as Federal
awards expended because the lender accounts for

	

c-rior balances .

- sd)- -P-lo- can and- n Trax---`ee oansi . - ;,airs ; t~~proceedr-ef-
which we-- r received and expended in prior-years, are not considered Federal
awaros expended under this r, rt when

	

_ _a .

	

egu ations, and the provisions
of contracts or grant agreements per -_a .i ir-o tc such loans impose no continuing
compliance requirements other tha_ ; rc repay _he loans .

(e)

	

Endowment funds- The cum l .__.ae - dance o- Federal awards -
o-endowment funds which are federal-v _ __ . c ted are considered awards expended
i it _ ch year inwhich the -undo are

	

-i_ re

	

icted .

ee rent . Free

	

.- -_ . reed b;

	

is=_7f is no'_ considered a
Federal award expended under this oar_- howe,e

	

e rent received as part
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ed-_ _ic
pat

	

nt

	

li-s, ^d ,,

Fed ,l awards expended under --
be t , eated a ede~ a_- d s _
reimbursement. b a

t}he hiationai	t .anion
.drl	~_at . .ior

	

p rn.^.ses o

	

nart_, Loans made tram the National
" re i

	

nn :. , n

	

the

	

n`,al T .T eI , drr , I raci ity t hat are
fundedd iIv can _r-put

	

rf err

	

Die nr- c .l, .dc. ee Federal
awards

	

ended .

§

	

.210

	

Subrecioient and vendor determinations .

iai . .anal . '.n and ma.,: no a recipient, a sub--r-o-e=t, and a
vendor . Fade n'-ent or a _ubrec pient wauld be
suit -- -

	

a--

	

this

	

The payments received :or goods or services
ed s a vender wo -d u-,- be ns'.dered Federal awa-is . The guidance

paragraphs (b) and (c)

	

should be considered

	

termini--
w .- .

	

.~ r

	

i

	

_~ ~~,

	

. . .

	

7,-

	

r~~,-ds and

F_aer		 __ a aadera .l awa
red ved u, a Sub-_

s5 stand_,

cf `-7e _ -'--

a

I we'd - .I

	

al I Ira
ea

be r-:__ uacu

at

	

- imp

	

__eipt

	

the

_no , _- Fepenal eat ' .y .tol o --, .- ..
dividuais _re nc- cons =tiered

ubre ^,dent f----- pfcrvldi-vq
rdlvrda is n_ -snsidered

unl s, a 'tc equines the funds
sacs ~eimba_semen is on a cost-

:rut -Satran :

-,lc 1 3

	

what -ed--al

'n ..--l - v_ sr. ed =cai.nsc

	

_r -.he eh - e

	

as

-- ammat __c_sicn Makin

Has responsi.bil :.,

	

adherence to applicable Federal
lance _equ :r

(5)

	

Uses the Fed--a] ',a, de `_o carry out a program cf the
organization as ccs red to

	

Sods or services for a program of-
pass-through entity .

(r_ ;

	

-avmen- Tar vn-

	

Charac cistics indica-1 ,7e of a
payment

	

good a d

	

by a vendor

	

whenare

	

.̀he -,-uam _at an :

d services within normal business
operations ;
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Program .

Tire of 1u	.opt	n .r .' .-a	corm		The_e 2'

	

Je a e.
_~rcan .'_unce-. 'r ex_: ptions _ . the listed cha

	

-_r_s r

	

r r , l__aa
de_, minatlcr - wile her a su'

	

-

	

or vendor _e'at ionsh •.

	

.is -;s,
subs nc=_ cr ne rel

	

".3h;

	

me r

	

inc ,,-tan than the _fern- _ tae
aareementa

	

is nom expect

	

_hat -' of the charac e i_ i, s o,-'_1 ha --__
and 'c d ament s hould he used

	

nc sn _h.er ar entity '- a s LIT' eci
or veneer .

	_cr	hre dmar' . Since this par- does not apply o
prof

	

.uhre .i_ ents, trp

	

through entity

	

resP

	

-ble

	

-

	

shiny
.equi-ements, as necessary, to ensure compliance by

	

p rofit subrec_ rents .
The contract ..tr the £o"-pr fit s'ab`e ent should describe applicable
comao_-once reouirements and _he f_ .-pro` t subre ipient's compliance
resnonsibi_ity . Methods to --,G„-_ comco_lance _o ,= Federal awards_ made _o
profit sub , ec-pier-ts may include re-award audits, monitoring during :he
con Tact, and post-award audits .

Comp-lance resoons=b-lip	vendors .

	

most cases, the
aud_ ee's comp'--once respons _-itv

	

r vendors is only to ensure that t .re
-ocurement, receipt, and payment for goods and services comply with laws,

-eoulations, and the

	

slops of contracts or grant agreements . Program
comrl nce reaui-emer

	

normally do no'- pass through to vendors . Howeoe •

	

e
auditee is responsible _ - e ,Ulna om _-an c __ vendor

	

_c _on -__"
sic'.

	

radon

	

-spot_ h-e t

	

program comp-
the r ndor's records must t viewed tc determine program comp ance .

when these vendor transactions elate t .. a ma-~ or, program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements .

§

	

.215

	

Relation to other audit requirements .

(a) 	`t and	this cart _.n lieu of other audits . An audit made in
accordance with this part shall he in lieu of any financial audit required
under individual Federal awards . To the extent this audit meets a Federal
agency's needs, -t shall rely upon and use such audits . The provisions of
Luis _ ;a •= -5e- fier-1 it- tt ut oriTo

	

; fers'Frog h. . -. ..
Inspectors General, „ GAO

	

nduct or arrange for additional audits (e .c .,
financial audits, performancee audits, evaluations, inspections, o~ - v-iews)
nor authorise any auditee to const rain Federal agencies from carrying out
additional audits . Any additional audits shall be planned and p erformed in
such a way as to build -upon wori : performed by other auditors.

(h) 7-de-al ren,v = .;ay `oadditionalaudits . A Federal agency,
that conducts or contracts

	

- additional audits shall, consistent W_ - h c-her
applicable laws and regulations, a .lange for funding the f u ll cost of such!
additional audits .

11
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. To- Fascia_ agenc,
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h

	

:ants
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ana . !Vd as a MLICI 04 ram . If one TrIaram i s to Do ataiii-a as acolor

1 ul~m 5-s-a 'P i - rfcvil'~ S,q-n-y -qJ01u, and - -le -'edelai -- Jet -y -'dLe_
to pay the fAl wsemen- ai costs, then the a-,ditee Ft-- - have the program
a -u1 , '11 as

	

on -ity ray use file p'sv sion' ;

	

f
tw,s 01"ag-oph

y-.220

	

Frequency of audits .

Except `c tic provisLcins for Licamial audits

	

ov:iaed '_n paragraphs (a)
and (b) of this

	

aLsI.Ir rrign r2a ty fins

	

be
_n1i'lally .ally .

	

"isc EITIMI' . and . - snail Z~fier o"fn yea-'-, w-lo-n - :IC
p- ,oil.

(a)

	

A State )T norr government =hat .s required by constitution or
C, ii, - f i~'c

	

-'y 1, 15?7, 1

	

ani- 1,

	

1--, a"d-Sc 'r5n frequently
list annually, in pefwtTyl Lo undergo i's audits pursuant to this part
t :ennialty . 7nis requiieme7L must s'i .i on in affect for the biennial period

r- . 225

	

Sanctions .

fr

	

ray be -it-rged no Federal awards when au d-s- -eon -zld ity
- ~lx pa'--n Its- -0

	

~e-- node D-

	

1" .0 rods o"] , - :- - :	are

	

th this
part

	

:n cases of ci- I .oued inan .1, ny c r an._ 1 1 ingsiess is nave an audit
sinau-nes Z a-in : - narn- with this rart,

	

.d al a7_ ies an

	

_-__rough
in, 09s she! no& Sig 1 pri 'Ite actlnr L-Ing sanct i o-s can as :

, d , _erru:a_ing

	

Federal award .

§- . 230

	

Audit costs .

a) AllowableOccs`_s . Unless prohibited by law, the seen of audits
tsare in ace .. dance , ~h the provisions -i this part are allowable charges to
led al awards . Me charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
ME cost ii-incin es nifculaov, the Fwaoian As-tion Regulation (FAR) (48
Cook parts A and 11), or other applicable cost principles or regulations .

12
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i , 1995,
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1

Tn

	

of

	

) - a

	

- decal

	

~"

	

a--
s wa

	

z_ti%en

	

_-
a and is tl

	

eby

	

rp_ed under §

	

.200(d)

-r_ an au

	

_e- rd

	

_ under __-1 pa -t .

	

=s dc-
•

	

. .. :ouah Li-}; -o ina Fep _ci aw:a s . . lo- _ost lire_ =.copeT -,e
•

	

in to motitor it -ubre acrorc worn § .400(d)(3),

as the sub-e-- ._t does no- had e a sin ] e audi `_ . Foi u T'_s o- `_n i s

ice scope

	

,__s on

	

-no-'a ag eea upon o

	

-du=`

	

r agem =s

•

	

u tog -n a , orda c with ether :f . . 121 genera--f aoc otea au itino

tan -as n_ a t esta or: standards, that are p aid -no arranged h a pass-

arid add-o._ on ] one G m ,[e o i f_ J ing t , s of
n _-ow

	

a_

	

ante
_a'1 c

	

tort,

	

r.ariic:c ;

§

	

.235

	

Program-specific audits .

	 c.	- ava-sable . -n many cases, a procram-

spec i fi c audit guide

	

_ he vah_e t o provide spe

	

is gu i d i

	

t the

aud__o~ , ._th respect __ -nte_na_ contra , comp 'ante

	

,uirem_nts, sung s ..ed

a :ad

	

n-oceaures, and audit reporting requirements . Tne auditor shou-cr

contact the Of ,Ce

	

insoec r Gene-a- of tie Federal agency co determine
another such a guide is available . Wrier, a cu-rent p , og-am-specific audit

guide

	

r auditor shall follow 0PGA° and the gui-E when

performing a program-specific audit .

am

	

. . i s t f; ;t_

	

,te

	

When a

	

-cram-

_, caudit uide s n0 , railab__ _he a0

	

art audio .1c_- Lave
-, ...-

	

-.

o- a cmajor program in a staple audit .

The auditee shall prepare the financial statement_ ;

	

for the

vede 1 grog-an that includes, at a m'nimum, a schedule of e .pend'itu_res of
Federal awards for the program and notes that describe the s-gni--cant
accounting pots-c-es used -n Preparing the schedule, a summary s -du'_e of
prior audit _findings consistent with the requ-_ements of §- .315(b),

	

d a

corrective act -on plan consistent with the -eau-cements of §_ .315(c) .

The auditor shall :

Ii)

	

Perform an audit of the financial statement-(s) for - t.c
Federal program n accordance with G1G'1S ;

(Obtain an unders anding f internal control and
po°torn-

	

tests f in`_ nal control over the Fr .cal p -gram. consistent with the

•

	

of §_-500 (c) to- a majo- program ;

( -iii) Perform procedures to determine whether the auditee
_a_ complied wit` laws, regulations, and the provisions of contracts or grant
•

	

e_me_nts that could nave a direct and mate . - effect on -_he Federal program
•

	

_sictent with the equire_men .̀s of §_ .500(d) for a major program ; and
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r skier
' ral p

	

-

	

,resen d ~a-r v _ , all
mar

	

_ ae^ts in

	

. . ormr-.p

	

, -he sta

	

a r_ounting policies ;

1

	

__ ' .a

	

._._rib r elate to the Fed=eral
. ram,

	

an shell de.ncr_ .

	

:he scope o- es_lng

	

internal control and the

_d_me

	

0,=-n_

	

is

	

-_tne_

	

_ ..n

	

O. . ..T - - eh w

	

iawn_,_t: n
-equla`ioc :, _n1 tk prowl

	

of r tracts or grant agreements whichh could
,, e

	

th e reat and rc e ial e

	

Federal. program ; and

.- .

	

__::ale :,

	

:ind_ngs and questioned costs tar
Federal

	

t ^noun_1

	

a summary

	

_ auditor's results relative
ra_ pr-,=lal

	

a __

	

ca- _ten`_ .a n 5. 505(d)(1) and

	

nd-nas
- ic h cos

	

7 - . ns s - w : t :oe r , q.,requirements of §- . 505(d)(3)

Reportswami -o^ tar program-spec-t	udits .
Ins au'' `

	

__

	

lad s d _he _

	

gn_-°d by paragraph
(e) (2)

	

(c) (3)

	

Y ;

	

-

	

si:hr

	

-c1

	

- e sameler n~ 31) ;ews a I_ .v
rc
•

_ _p'

	

ha au d~ at a r_ rtIs), or n-7e . _ s a -- or the end cf the audit
.,nl „ 3 a

	

er

	

_ d

	

- reed _c , .dva -e by

	

_ Federate agency
bled he

	

, _o-n - pe rod __ -p cifie` -n a program-
a,

	

.- eq,_nr

	

",-I

	

- e
e

	

.._

	

__ _

	

comple' 'd and

	

_

	

reporting ski : __ ha
__ .~ wi hin th - 3C

	

the auditor' s
•

	

is , or 13 months aster toe en d _r period, unless a _ferent
v _' _p

	

fled in t pt a .2`-

	

_t-c ar e

	

iae.)

	

Un ss
rep .. r~io

	

uh

	

=1

	

pies available =

	

nib"i_
spell `s :::

;2)

	

'n~c rn a

	

-sneol f _ a . i

	

g.-i e is ava -able, tI,
shalll sunmit r - th

	

a] ,l , a_ ._

	

o~~e designated by OMB

	

__ data
„-_ . §

	

320(b), a-

	

_eh , e
pro g ra7,- .o po ifi_ and

	

and

	

- c- , ed _ -he program s c__lc

and
~ '

ro ne _

	

T- :1 ._ an

	

„ _r,ra_

	

_

	

".1 so, the aaditee shall
submit o the reae ,

	

,larding -gin Y a= pa ._ throu h entity the reporting
required by the or

	

am-sperm

	

au1

	

guide .

(3)

	

- rem.-specific audit guide is not available, the
ro;

	

ring -package

	

pro ,~

	

-

	

a a . _it n	onsist ur the financialoe

._r m,

	

en_ (a) of the Fe

	

pled em, , umm

	

schedule of _1o

	

audit
f i• ndings, and a corrective action :lean as described in paragraph (b) (2) of

s __c-cn, and t

	

rgd-t r s report's) dc, .ribed in paragraph (b) (4) of
this sec -, on . The data collection form prepared in accordance with
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C

	

.320 (b) , oL -~'_ -

	

,-;- _- _'
'_'

	

--c ~'

	

I n r

	

a

	

---
1noo as a- a-cn wa , C-DI .

	

w , rr

	

c,-:1 f -

,one o its is 66 ss

	

,. lc r - indrii~s i- the

	

v,_.,

Off -- and .z f :na - nos rcpt rleo 75e FTwOwF C - am audit tint nwo, vz
snaZ sipi= one copy n - '_he ienor_ -',no package - z the 7eoe-aa
o-naLf of the fea-al award no auenc\ . or at -ez!A -- the

	

--~ ' :-u-:fn enpa

	

-
'case of a SUn-WrieW . instead of subm~ntjng the re na --- : ~ ~' - a i a
19E pas s-z no cum, o ut z y, ncn ~ subs ecfr ent s not ieqw ,oc zs suhmii --
rent r -, no -ac):oke --z

	

i, ~

	

- he v a s a - i n r u u a n v n t f t y . z--e s u b - r c i ,;art

	

r

	

i
writLon no-_i finazicli, to the pass-unio-on entit y , crnsis- en- W Tri - :je
mecum ements of §_ .320(e)(2) . A sun-ec nisnT may submit a coi~_ _- -lie
r encr . n o package io he uass-inro,gn entity to comply with thns noti nation
-equ .roimezt .

(d) o-,- q _v -o-F ifthis tart manant-Iv. Program-

	

audits
vyr 1-',_c-C §-. 100 --neaten .215(b), .220 -through .230,
§-.300 - h-ouar §-.305, §-.3-1-5-, §-.320('i) through

	

.320(j), §_ .400
through §-.405, §- .510 through §-.515, and other referenced iuv_s_cl-.s
of this part unless contrary to the provisions of this section, a prog-am-
ss,oca' .c and -t guise, or program laws and

Subpart C--Auditees
§_.300

	

Auditee responsibilities .

The auai-ee shall :

its accounts, all federal awards receives and
expended

,a,

	

identify, _
and the Federal programs under which they were received . Federal

-rogram and a-card identification chat= include, as app - -cat e, the C7D! _~fLe
and number, award number and year, came of file Federal agency, and name of the
n a s F - ttrr a s-'_ or - '- y .

r

	

Mal-zain internal control over FeoeraF

	

u-ogosins fr ai z ~vloes
i=aFLDoE .± ass&oance that chn add to __ rlaoisr
Federal awards n compliance with laws, resin ions, and the > visions of
contracts a- giant agreements that cou - d have a material effect on each of its
Federal programs .

(c)

	

Comp-1, with laws, regulations, and the provisions o_ contracts or
grant agreements related to each of its Federal programs .

(d)

	

Prepare apDicor-ate financial statements, including he schedule
of expenditures of Federal awards in accordance with

	

.310 .

(e_)___ans_m-- thatthe a udits recuire d by this part ace properly
performed and submitted when due . When extensions to he report submiss -16-11
due date -ectia-red by

	

320 (a) are granted by the cognisant o_ ove-sight
agency for audit, promptly no-.1 fy the reactor clearinghouse Oesi ipnatcd by OMP
and each pass-through entity providing Fedc ;al awards of the extension .

(f)

	

Follow up and take corrective action on audit findings, _nc_'ud , ng
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with §_ .315(b) and §_ .315(c), respectively.

§

	

.305

	

Auditor selection .
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avail ; ie _ v a-

	

-ub-ic tr .. ., '- _c , room 2200,
au __

	

-ice 6zildi a i]as

	

;•c on, 00 2 0505) . Whenever possible,
auditees shall make positive efforts to utilize small businesses, minorith-
owned firms, arid women's business enterprises, in procuring audit services as
stated in the A--_12 Common Rule, ONE Circular A-110, or the FAR (48 CFR part
42), as applicable . In recuestinq proposals for audit services, the
objectives and scope of the audit should be made clear . Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the request for proposal., relevant experience, availability
of staff with professional qualifications and technical abilities, the results
o_f external quality control reviews, and price .

(b)

	

Restriction on auditor preparinq indirect cost proposals . An
auditor who prepares the indirect cost proposal or cost allocation plan may
not- also he s elected to perform t

	

audit required by this part when the
indirect costs .recovered by the audi ctee during the prior year exceeded $1
million . This restriction applies to cue base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulti-.a indirect cost agreement or cost allocation plan is used to
recover costs . To minimize any disruption in ex sting contracts for audit
services, this paragraph pplies -o audits of fiscal years beginning after
June 30, 1998 .

(c)

	

'Use cf Federal auditors . Federal auditors may perform all or part
of the work required under this part if they comply fully with the
requirements of this part .

§	.310

	

Financial statements,

,a)

	

Financial statements . The auditee shall prepare financial
statements that reflect its financial position, results o` operations or
changes in net assets, an', where appropriate, cash flows for the fiscal ,ear
audited . The financial statements shall be for -he same organizational unit
and fiscal year that is chosen to meet the requirements of this part .
However, organization-wide financial statements may also include departments,
agencies, and other: organir;ational units that have separate audits in
accordance with §

	

.500(a) and prepare separate financial statements .

(b)

	

Schedule of expenditures of Federal awards . -he auditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements . While not required, the
auditee may choose to provide information requested by Federal awarding
agencies and pass-through anti__" to make the schedule easier

	

use . For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately . At a
minimum, the schedule shall :

(1)

	

List individual Federal programs by Federal agency . For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs . For Ran, total Federal awards expended
shall he shown either by individual award or by Federal agency and major
subdivision within the Federal agency . For example, the National Institutes
of Health is a major subdivision in the _)apartment of Health and Human
Services .
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-_a -a- awards received as a subrec i ptent,

	

_ name
the mass -through entity and ididentifying number assigned by- the _

	

uh -ouah
e- -, N , shall be included .

(3 ;

	

Provide total Federal awards expended foe each individual
Federal program and tee CODA nunioer or other identifying number when the CODA
_-formation is not available .

(4)

	

Include notes that describe the significant accou_'ting
policies used '_n preparing the schedule .

(5)

	

To the extent practical, pass-through entitles should
identify in the schedule the total amount provided to sub_'ecipients from each
Federal program .

(6)

	

;Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end . While not required, it is preferable to
present t:-is information in the schedule .

§

	

.315

	

Audit findings follow-up-

(a)

	

General . The auditee is responsible for follow-up and corrective
action on all audit findings . As part of this responsibility, the auditer
shall prepare a summary schedule of prior audit findings . The auditee shall
also prepare a corrective action plan for current year audit findings . The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§	.510(c) . Since the summary schedule may include audit findings from
multiple years, _t shall include the fiscal year in which the finding
initially occurred .

(b)

	

Summary schedule of prior audit findings . The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of find-nas and questioned costs relative to
Federal awards . The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings excepu
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance
with paragraph (h)(4) of this section .

(1)

	

When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action
was taker. .

(2)

	

When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken .

(3)

	

When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation .

(4)

	

When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall he
described in the summary schedule . A valid reason for considering an audit
finding as not warranting further action is that all of the following have
occurred :

(i)

	

Two years have passed since the audit report in which

17
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tae f li la=, ._

	

-s saL~-_ted to the Federal l aringhouse ;

..i_) tire Federal aencv cr pass-through entity is not
c__-en- 1

	

e: au- , '

	

_n .-h_ audit = ind_ng ; and

iii) A management decision was non issued .

,_

	

-or-'Cl 4 ve acti	n an . At '-hr, completion of the audit, the
auditee shall P -_- -rare a coi _ct ve act-on plan to address each audit `inding
included in the current year auditor's reports . The corrective action clan
shall provide he names) of the contact person (s) responsible for corrective
action, the corrective action planned, and the anticipated completion date .
It the auditee does not agree w-'_` the audit findings or believes corrective
action is not required, then the corrective action plan shall include an
e>:clanatic-: a:nd specific _easo_ns .

§	.320

	

Report submission .

(a)

	

General . The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph (c) of this section shall be submitted within the
earlier of 30 days after r_ .ceipt of the auditor's report/s), or nine months
after the end oL the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit . (However, for fiscal
years beginning or or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of 'the auditor's report(s), or 13 months
after the end of the audit period .) Unless restricted by law or regulation,
the auditee shall make copies available for pub!--- inspection .

(b)

	

Data Collection .

	

(I) The auditee shall submit a data collection
firm which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results r- the audit . The form shall .e approved b_v OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph . A senior Level representative of the
auditee (e .g ., State controller, director of finance, chief executive officer,

chief financial J_-__er) shall sign a statement to be included

	

part f
the form

	

that_ : t_he auditee complied with the requirements of this
part, the form was .epared in accordance with this part (and the ins - ructions
accompanying the orm), and the information included in the form, in its
entirety, are acccrate ar.-. .comclete .

data c~__ec-_ion form shall include the following data
elements :

The type of report the auditor issued on the financial statements
the auditee , unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion) .

Where applicable, a statement chat reportable conditions in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses .

(iii)

	

A statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee .

(iv) Where applicable, a statement that reportable conditions in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses .

(v)

	

The type of report the auditorr issued on compliance for major

_8
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programs .i_ unqualified opinion, qualified opinion-,
opinion, or disclaimer o` opinion) .

(vi)

	

- _isc of the Federal awarding agencies which will receive

	

copy of
the reporting package pursuant co §	.320(d)(2) of OME fi_cular
A-13E .

(vii)

	

A yes or no statement as to whether the auditee qualified as a low-
risk auditee under §__ .530 of OMB Circular A-133 .

(viii)

	

The do!-ar threshold used to distinguish between Type A and Type B
programs as defined in §	.520(b) of OMB Circular A-133 .

(ix)

	

The CatalogofFederalDomestic Assistance (CFDA) number for each
Federal program, as applicable .

(x)

	

The name of each Federal program and identification of each major
program . Individual programs within a cluster of programs should be
listed in the same level of aetail as they are listed in the schedule
of expenditures of Federal awards .

(xi)

	

The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program .

(xii)

	

For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any questioned costs :

(A)

	

Activities allowed or unallowed .
(B)

	

Allowable costs/cost principles .
(C)

	

Cash management .
(D)

	

Davis-Bacon Act .
(E)

	

Eligibility .
(F)

	

Equipment and real property management .
(G)

	

Matching, level of effort, earmarking .
(H)

	

Period of availability of Federal funds .
(I)

	

Procurement and suspension and debarment .
(J)

	

Program income .
(K)

	

Real property acquisition and relocation assistance .
(L)

	

Reporting .
(M)

	

Subrecipient monitoring .
(N)

	

Special tests and provisions .

(xiii)

	

Auditor Name, Employer Identification Number(s), Name
Certifying Official, Telephone Number, Signature, and Date .

(xiv)

	

Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature, and Date .

(xv)--the-herThe~uclite~has-eittiex-€rcogrni~artt or--eve-rsght-aoeney--?or-
audit .

(xvi)

	

The name of the cognizant or oversight agency for audit determined in
accordance with §	.400(a) and §	.400(b), respectively .

(3)

	

Using the information included in the reporting package
described in paragraph (c) of this section, the auditor shall complete the
applicable sections of the form . The auditor shall sign a statement to he
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor's responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (c) of this section, and that the cor:tent o

19

and Title of

ATTACHMENT	`F	

PAGE . _ . . l . . . . OF . . .

	

'. . . . PAGES



limited __ the da _ _-omen`s _

	

c ibed by OvBB

nortinopackage . `he reporting pack-,6g shall include tae :

F .nanciol s , .em n'ts and schedule rf expenditures of
Federal awards discussed in §	.310(a) and §

	

.310(b), respectively ;

(2) Summary schedule prior audit _endings discussed
§

	

.315(b) ;

( Audi-or'a report (s) discussed in § .505 ; and

Corrective action plan discussed in §-__ .315(c) .

(d(

	

Submission to clearinghouse . Ail auditees shall submit to the
Feaora.l clearinghouse designated by OMB the data collection form described it
paragraph (b) of this section and one copy of the retorting package described
in paragraph (c) of this section `cr :

(i)

	

The Federal clearinghouse to retain as an archival copy ;
and

(2) Each Federal awarding agency when the schedule of findings
and questioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federal
awards that the Federal awarding agency provided directly .

p

(e ;

	

Additional submission by subrecipierts . (1) In addition to the
requirements discussed in paragraph (d) of this section, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (c) of this section for each pass-
througl: entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided nr the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity
rovided .

(2)

	

Instead of submitting the reporting package to a pass-
througn entity, when a subreci .pient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide wrt--en notification to the pass-through entity
that : an audit of the subrecipient was conducted in accordance with this part
(including the period covered by he audit and _he name, amount, and CFDA
number off the Federal awards) provided by the pass-through entity) ; the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided ; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided . A subrecipient may submit a copy of the reporting package described

hro :,_ : paragraph (c) of this section to a pass

	

.._h entity to comply with this
notification requirement .

(f)

	

Requests for report copies . In response to requests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (c) of this section and, if
requested, a copy of any management letters issued by the auditor .

(g) Report retention requirements . Auditees shall keep one copy of
the data collection form described in paragraph (b) of- this section and one
copy of the reporting package described in paragraph (c) of this section on
file for three years from the date of submission to the Federal clearinghouse
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aes_gna;tea by OMB . Pass-t_`- oug :^ entities shall keep surrec -ird en-.s'
.snpmiss=_s or file for three veers from date of receipt .

(h)

	

Clearinghouse responsibilities . The Federal cllearinohouse
designated br OME shall d-stribut_ the reporting packages received -r :
accordance with paragraph (d) (2) of this section and § -- .235(c) (3) to
applicable Federal award_ng agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data celiecticn
forms and reporting packages .

(i)

	

Clearinghouse address . The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 F . 10th Street, Jeffersonvi_le, 1N 47132 .

(j)

	

Electronic filing . Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OMB . With OMB approval, the Federal clearinghouse may pilot test methods of
electronic submissions .

Subpart D--Federal Agencies and Pass-Through Entities
§	.400

	

Responsibilities .

(a)

	

Coonizantaqencvfor audit responsibilities . Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shalll have a cognizant agency for audit . The
designated cognizant agency for audit shall be the Federal awarding agency
than prov i des the predominant amount of direct finding to a recipient unless
DM' makes a specific cognizant agency for audit assignment .

Following is effective for fiscal years ending or. or before December 31, 2003 :
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter . For example, audit cognizance for periods ending in 1997 through
2000 will be determined based on Federal awards expended in 1995 . (However,
for States and local governments that expend more than $25 million a year in
Federal awards and have previously assignees cogs-zant agencies '_or audit., the
requirements of this paragraph are not effective untill fiscal years beginning
after June 30, 2000 .)

Following is effective for fiscal years ending after December 31, 2003 :
The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter . For example, audit
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004 . (However, for 2001 through 2005,the
cognizant agency for audit is determined based or the predominant amount of
direct Federal. awards expended in the recipient's fiscal year ending in 2000) .

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit . Within 30 clays after any
reassignment, both the old and the new cognizant agency -or audit shall notify
the auditee, and, if known, the auditor of the reassignment . The cognizant
agency for audit shall :

(1)

	

Provide technical audit advice and liaison to auditees and
auditors .

(2)

	

Consider auditee requests for extensions to the report
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submission due late

	

quirea ny § . ._

	

.320(a) . - he cognizant agency for aadin
may grant o:-tensions for good cause .

~' ` i'r

	

n u^_* cue-

	

ntrol revs=_ws o -,elected
audi s made

	

non_-r dual au' t

	

, and provide the results, when
ape-opr+are, to otherr interested organizations .

(4) Proms-_y inform. o`-her affected Federal agencies and
app opriace Federal law enforcemeot officials of any direct reporting by be
auditee or its auditor of i - guiarities: or __legal acts, as repaired by SAGAS
or laws and regulations .

(5) Advise the a:_ai'cor and, where appropr'_ate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor . When advised of deficiencies, the auditee shall work~„
with the auditor to take corrective action . If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the and=tee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make reccmmgndat'ons for follow-up action . Major inadequacies or
repetitive substandard performance by auditors shall he referred to
appropriate State licensing agencies and professional bodies for disci.piinary
action .

(6)

	

Coordinate, cc the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits erformed in c-o_dan

	

with

	

is part .

(7)

	

Coordinate a management decision for audit findings that
affect the Federal programs of more than one agency .

(S)

	

Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit .

{9)

	

For biennial audits permitted under §	.220, consider
auditee requests to qualify as a llow-risk auditee under §	.530(a) .

(b)

	

Oversightaoencvforauditresponsibilities . An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency aete-mined in accordance with
§

	

.105 . The oversight agency fu. audit

(1)

	

Shall provide technical advice to auditees and auditors
requested .

(2)

	

Mav assume a-_ o some o the responsibilities normally
performed by a cognizant agency for audit .

(c)

	

Federalawardingaoencyresponsibilities . The Federal awarding
agency shall perform the following for the Federal awards it makes :

(1)

	

Identify Federal awards made by informing each recipient
of the CF-)A title and number, award name and number, award year, and if the
award is f or R&D . When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal
award .

(s)

	

Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements .

(3)

	

ensure that audits are completed and reports are received
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in a tim

	

manner and _. : accordance wit - the reou-remen_e o- th--s

Provide technical advice and counsel -o aadi_ees aria
auditors as requested .

(5) issue a management decision on audit findings within six
months after receiipt of the audit report and ensure that the rec_p ent rakes
anpropr.are and timely corrective action .

(6)

	

Assign a person responsible for providing annual updates
of the compliance supplement to OMB .

(d)

	

Pass-through entity responsibilities . A pass-through entity shall
perform the following for the Federal awards it makes :

(1)

	

Identify Federal awards made by informing each
suhrecipient of CFDA title and number, award name and number, award year, if
the award is R&D, and name of Federal agency . When some of this information
is not available, the pass-through entity shall provide the best information
available to describe the Federal award .

(2)

	

Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity .

(3)

	

Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved .

(4)

	

Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit requirements of this part
for that fiscal year .

(5) Issue a management decision on audit findings within six
months after receipt of the subrecip_ent'5 audit report and ensure that the
suhrecipient takes appropriate ana timely corrective action .

(6)

	

Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records .

(7)

	

Require each suhrecipient to hermit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part .

§

	

.405

	

Management decision .

(a)

	

General . The management decision shall clearly state whether or
nur_-he --audit -fi~di q- is--sustained -t-he_reasons _-r-the de_cision, _ . ..and the-_
expected audi`ee action to repay disallowed costs, make financial adjustments,
or take other action . if the auditee has not completed corrective action, a
timetable fur follow-up should he given . Prior to issuing the management
decision, the Federal agency or pass-through entity may request
additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigat-ng
disallowed costs . The management decision should describe any appeal process
available to the auditee .

(b)

	

Federal agency . As provided in §	.400(a)(7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federal agency .
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As provided in .400(c)(5), a Federal awa nang aoency is - ;ooas_ble for
issuing a nanag-m dcc_sion `or ..dings than relate

^
Federal awards l_

mane _, rc ieora AlTerra',e a cement : may be n-aoeon a case-by-case
bas

	

by -

	

emen- lm ::ng th F .deral anew' .

	

"oncerased .

Pass-_hrouahentity . As provided in §.400(d)(5), the pass-
through entity shall be responsible for making the management decision for
a-ch t findings the` a__ to Federal .wards =t makes to dub cirri=_nts .

(d)

	

Time reouirements . The entity responsible `or making the
management decision s .. _ do so within six months of receipt of the aud : .C
report . Corrective action should be initiated within six months after rece
..r the audit report and proceed as rapidly as possible .

(e) Referencenumbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance
with §

	

.510(c) .

Subpart E--Auditors
§

	

.500

	

Scope of audit .

(a)

	

General . The audit shall be conducted in accordance with GAGAS .
The audit shall cover the entire operations of the auditee ; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
rain h audit all encompass :e

a
statements and schedule f

expenditu_-es of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity-
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year .

(b)

	

Financial statements . The auditor shall determine whether _he
financial

	

oz fee audited are presented fairly in all

	

___ l
respects in conformity with generally accepted accounting principles .The
auditor shall also determine whether the schedule of expenditures of Federal .
awards is presented fairly in all material respects in relation to the
,nud".tee's -inan .^iall statements tureen as

	

whole .

Internal	_trol .

	

(1) in add - ion to the requirements _ GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over F` --al programs sufficient to plan the audit to support a low
assessed level of control risk "or major programs .

(2)

	

Except as provided in paragraph (c) (3) of this section,
-he auditor shall .

(f)

	

Plan the testing of internal control over major
programs -o support a low assessed level o`_ control risk for the assertions
relevant -o the compliance requirements for each major program ; and

(ii)

	

Perform testing of internal control as planned in
p aragraph (c) (2)(i) of this section .

(3)

	

When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (c) (2) of this section are not required for those compliance
requirements . However, the auditor shall report a reportable condition
(including whether any such condition is a material weakness) in accordance
with §	.510, assess `_he related control risk at the maximum, and consider
whether additional compliance tests are required because of ineffective
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internal . control .

(d)

	

Compliance .

	

In addition an the requirements of GAGhS, the
_-all determ-___ nether_he audi_ee has complied with dams,

r-oul ties, and the provisions o- con acts or grant agreements that may have
direct and material effect on each of -ts major programs .

(2)

	

The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are included in the compliance supplement .

(3)

	

For the compliance requirements related to Federal
programs contained in the compliance supplement, an audit of these compliance
requirements will meet the requirements of this part . Where there -nave been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly . For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the compliance supplement as
guidance for identifying the types o£ compliance requirements to test, and
determine the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
re--erred -o in such contracts and grant agreements .

(4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance .

(e) Audit follow-up . The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§	.315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status cf any prior audit finding . The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finning
relates to a major program in the current year .

-

	

Data Co---ection Form . As required in §	.320(b)(3), t .._ auditor
shall comp-ere and sign specified sections of the data collection form. .

§	.505

	

Audit reporting .

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section . The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following :

(a)

	

An opinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with

---gene ally accepted-aeeounting-principles_and--an op-n4os or disc-lai4nes--o-f--
op'ni.on) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial
statements taken as a whole .

(b)

	

A report on internal control related to the financial statements
and major programs . This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph
(d) of this section .

(c)

	

A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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ma-e - al

	

ect on the

	

..ni .'- sr.a -mess .

	

eporc shall also include
an oo i on l _r disc . .miner of orinior.l as to whe the auditee complied with
laws, _eg .~i' on s, and the p .visions of co t au --s or grant agreements which
co°.7u lave

	

' -	d mat _a' -_ - .,r cr a_`. nalor program, and, where
apoli able, refer t_ the seo - -te sch_du-e of findings and questioned costs
described in paragraph (d) o`_ this section .

(d)

	

A schedn'e of findings and ques'nicned costs which shall include
the following three components

'.)

	

F. summary of -- no auditor's results hich shall include :

(

	

The t-,-ne of report the auditor issued on the
f̀ inancial statements of the auditee (i .e ., unqualified opinion, qualified
opinion, adverse _ nion,

	

disclaimer

	

opinion_),

(ii)

	

Where applicable, a statement_ that reportable
conditions in in`ernal control we=e disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses ;

(iii) A statement as to whether the audit disclosed any
noncompliance which _s material to the financial statements of the auditee ;

(iv)

	

Where applicable, a statement that reportable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses ;

The type of report the auditor issued on compliance
r major programs

	

unqualified opinion, qualified opinion, adverse
opinion, Dr disclaimer of opinion ;,

(v )

	

A statement as to whether the audit disclosed any
audit findings which the auditor is required to retort under §_ .510(a) ;

(vii) An identification of major programs ;

(viii)^-he dollar threshold used to distinguish between
r.d Tyos E programs, as desc-ibed in §	.520(b) ; and

(ix)

	

A statement as to whether c_-c auditee qualified as
ow-risk au tee under §

	

.530 .

2)

	

Findings ,_-elating to the financial .statements which are
.-equi . e d _o b reported _n accordance 'with .^,AGAS .

(3)

	

Findings and questioned costs for Federal awards which
shall include audit findings as defined in §	.510(a) .

(i)

	

Audit findings (e .g

	

internal control findings,
compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding . Where practical, audit
findings should be organized by Federal agency or pass-through entity .

(ii)

	

Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (d) (3)
` this section, _respectively, should he reported in both sections of the
schedule . However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting _n the other section of
the schedule .

§	.510

	

Audit findings .
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(a)

	

audit findingsreported . Tine and `_or sha_l report- the

	

ng
as audit findings in a schedule o_- findings and questioned cost :

il)

	

Reportable conditions in internal connro) over major
Progrcms . -Pie auaitor's determination of whether a d ficienct

	

_ internal
control is a reportable condition for the purpose o` reporting or audit
finding is in relation to a type of Compliance requirement for a major program
or an audit objective identified in the compliance supplement . -'he auditor
shall identify reportable conditions which are individually or cumu-atively
material weaknesses .

(2)

	

Material noncompliance with tae provisions of laws,
regulations, contracts, or grant agreements related to a major program . Tne
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type o_f compliance
requirement for a major program or an audit onjective identified in the
compliance supplement .

(3)

	

Known questioned costs which are greater than 510,000 for
a type of compliance requirement for a major program . Known questioned costs
are those specifically identified by the auditor . In evaluating the effect of
questioned costs on the opinion or, compliance, the auditor considers the best
estimate of total costs questioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs) . The
auditor shall also report known questioned costs when likely questioned costs
a re greater than 510,000 for a type of compliance requirement for a major
program . In reporting questioned costs, the and-tor shall include information
to provide proper perspective for judging the prevalence and consequences of
the questioned costs .

(4)

	

Known questioned costs which are greater than $10,000 for
a Tederal program which is not audited as a major program . Except for audit
`_o -low-up, the auditor is not required under this part to perform audit
procedures for such a Federal program ; therefore, the auditor will normally
nay find questioned costs for a program which is not audited as a major
program . However, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major p-ogram ie .g ., as part of
audit follow-up or other audit procedures) and the known questioned costs are
greater than $10,000, then the auditor shall report this as an audit finding .

(5)

	

The circumstances concerning why the auditor's report on
compliance for major programs is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards .

(6)

	

Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs =or Federal awards . This paragraph does not require the
-aura-tar tc ruak-e-an addi-t-ion-a-l report- ng- when-the-audi-tor -confirms --that the-_
fraud was reported outside of the auditor's reports under the direct reporting
requirements of GAGAS .

(7)

	

Instances where the results of audit follow-up procedures
disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § 	.315(b) materially misrepresents the status of
any prior audit finding .

(b)

	

Audit finding detail . Audit findings shall be presented in
sufficient detail for the audited to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
at a management decision . The following specific information shall be
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included, as applicable,

	

-_ndirgs :

Federal prouram and specific Federal award identification
y__ _u
F

tit__ and =umber, eFederal award number and _ aL, name ri
ederal ace and name of the arc -cable pass-through entity . When
information, such as the CFeA tit-e and number or Federal award number, _s not
available, the auditor shall prov i de the best information available to
describe -lie Federa :~ awr_r7 .

The c_ - _G___a __ specific requirement upon which the audit
__ ..ding _s based, inched nostatu-o_y, ==gulatorv, or other citation .

The condition tound, including facts that support the
deiiciency identified in the audit finding .

(4)

	

r_dentr`_rcat_eon o- questioned costs and how they were
computed .

(5)

	

Information to provide proper perspective for judging the
prevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem . Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and no quantified in terms of dollar value .

(6) The possible asserted effect to provide sufficient
information to the aud'_tee and Federal agency, or pass-through entity in the
case of a s -ubreciuient, to permit them to determine tee cause ana effect to
facilitate prompt and proper corrective action .

(7)

	

Recommendations to prevent future occurrences of the
deficiency identified in the audit _ending .

_--as f responsible officials

	

the a

	

when there
is disagreement with the audit findings, to the extent practical .

(c)

	

Reference numbers . Each audit finding in the schedule of findings
and questioned costs shall include

	

reference number to allow for easy
referencing of the audit findings during follow-up .

§	.515

	

Audit working papers .

(a)

	

Retention of working papers . The auditor shall_ retain working
papers and reports for a

	

of three years after the date o= issuance o_
the auditor's reportsl to the auditee, unless the auditor is notified -n
writing by tae cognizant agency for audit, oversight agency for audit, or
pass-through entity to e,;-end the retention period . When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and
reports .

(b)

	

Access to working papers . Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect `funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part . Access to working papers includes the right of Federal
agencies to obtain copies f working papers, as i..s reasonable and necessary .
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§	.520

	

Major program determination .

General . The aid -itor shall use a risk-based approach to deters.,- :"_
whit

	

.decal programs are m 'j- or programs . This risk based a proach sha17
include consideration of : Current and prior audit experience, oversight by
Federal agencies and pass-through entities, and the inherent risk of the
Federal program . The process in paragraphs (b) through (i) of this sect'_ on
shall be followed .

(b)

	

Step 1 .

	

(1) The auditor shall identify the larger Federal
programs, which shall be labeled Type A programs . Type 7 s programs are acfinea
as Federa- programs with Federal awards expended during the audit period
exceeding the larger of :

(i)

	

$300,000 or three percent ( .03) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $100 million .

(ii)

	

$3 million or three-tenths of one percent ( .003) o~
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to S10
hi - lion .

(iii)

	

$30 million or 15 hundredths of one percent ( .00 -15)
of total Federal awards expended _n the case of an auditee

	

which total
Federal awards expended exceed $10 billion .

(2)

	

Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs .

(3)

	

The inclusion of large loan and loan guarantees (loans)
should not result _n the exclusion o'- other programs as Type A programs . When
a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs .

(4)

	

For biennial audits permitted under §	.220, the
determinallion of Type A and Type B programs shall be bases upon the Federa)
awards expended during the two-year period .

(c)

	

Step 2 . (1) The auditor shall identify Type A programs which are
low-risk . For a Type A program to be considered low-risk, it shall have been
audited as a major program in at -east one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §

	

.510(a) . However, the auditor may use judgment and consider thatt
audit findings from questioned costs under §	.510(a)(3) and §	.510(a)(4),
fraud under §	.510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under §	.510(a)(7) do not preclude the Type A program

- trop)-belnzy low-risk . - The auditor -shall consider . the-e-r-iter-' -in --§

	

.525-(-c)
§	.525(d)(1), §	.525(d)(2), and §	.525(d)(3) ; the results of and

	

-
t

follow-up ; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk ; and apply professional judgment in
determining whether a Type A program is low-risk .

(2)

	

Notwithstanding paragraph (c) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk . For example, it may be necessary
for a large Tope A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U .S .C . 3515) . The Federal agency shall
notify the recipient and, if known, the auditor at least 180 days prior to the

29 ATTACHMENT `	

PAGE .i	OF . . . . :3 . . PAGES



r to be audited

	

ONB'S approva- .

(a)

	

S- en 1 .

	

auditor shall identify Tope 3 programs which ace
high risk using pro'_easional iudgmeot and the

criteria
in .525 . However,

should the auditor select Option 2 under Step 4 (paragraph (e) (2)(i)(B) of
this sect=on), the auditor is not required '_o identify more high-risk Type B
programs than the number tf low-risk Type A programs . Except for known
rep ., . . ~a.b . - conditions in

	

crew_ control o compliance problems as discussed
in 5	.525(b)(1), s	.525(b)(2), and S

	

.525(c)(1), a single criteria in
§---- .525 would seldom cause

	

B program t.o be considered high-risk .

(2) The auditor is not expected to perform risk assessments on
relatively smalll Federal programs . Therefore, the auditor is only required to
perform r-s k assessments on Type a programs that exceed the larger of :

$100,000 or -hree-tenths of one percent , .003) of
total Federal awards expended when the audi-,ee has less than or equal to $700
million in total Federal awards expended .

(ii) $300,000 or three-hundredths of one percent ( .0003)
of total Federal awards expended when the auditee has more than $100 million
in total Federal awards expended .

(e)

	

Step 4 . At a minimum., the auditor shall audit all of the
felllowing as major programs :

(1)

	

Ali Type A programs, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (c) (1) of this
section.) .

(2) (1)

	

High-risk Type B programs as identified under
either of the following two options :

(A) Ootioo _ . At -_cast one half of the. Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(i)(A) does not require the auditor to audit more
high-risl_ Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2 .

(B) out ion 2 . One high-risk Type B program for
each Type n program iden'_ied as low-risk under Step 2 .

(ii)

	

When identifying which high-r-sk Type B programs to
audit as major under either Option 1 or 2 in paragraph (e) (2) (i) (A) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type H programs to be audited as major over a period of
tire .

(3)

	

Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (f) of this
section . This paragraph (e) (3) may require the auditor to and _t more programs
as major than the number of Type A programs .

(f)

	

Percentage of coverage rule . The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended . If the
auditee meets the criteria in 5	.530 for a low-risk and-tee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended .

(g)

	

Documentation of risk . The auditor shall document in the working
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pace-,, -he _-isL analysis process -.sea in determining majcc programs .

(h)

	

huditor'sjudgment . When -_he major program determination was
De-formed aid documented in accordance with this pa-rl:, the auditor's judgment
in applying the risk-based approach to determine major- programs shall be
presumed correct . Challenges by Federal agencies and pass-throuch entities
shall only be for clearly improper use of the guidance in this part . 'However,
Federal agencies and pass-through entities may provide auditors guidance about
-he risk of a particular Federal program and the auditor shall consider this
guidance in determining major programs in audits not yet completed .

(f)

	

Deviation from use o_ risk criteria . For first-yea- audits, the
auditor may elect to determine major programs as all Type e programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (f) of this section . Under this op`_ion, the auditor would not be
required cc perform the procedures discussed in paragraphs (c) , (d), and (e)
of this section .

(1) A firs--year audit is the first year the entity is audited
under this part or the first year of a change of auditors .

(2) To ensure that - frequent change of auditors would not
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years .

S

	

.525

	

Criteria for Federal program risk .

(a)

	

General . The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program . The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b) , (c) , and (d) of this
section, to identify risk in Federal programs . Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity .

(b)

	

Current and prior audit experience . (1) Weaknesses in internal
control over Federal prog-ams would indicate higher risk . Consideration
should be given `_c the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs .

(i)

	

A Federal program administered under multiple
internal control structures may have higher risk . When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e .g ., one college campus) or pervasive throughout
the entity .

(ii)

	

When significant parts of a Federal program are
---passed-": .̂rough - to -subrecixients, - -G+weak--system for--monitoring ~u r- ci-pienta - -

would indicate higher risk .

(iii) The extent to which computer processing is used to
administer Federal programs, as well as the complexity of that processing,
should he considered by the auditor in assessing risk . New and recently
modified computer systems may also indicate risk .

(2)

	

Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected .

(3)

	

Federal programs not recently audited as major programs
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may _ o= iioher r i

	

hat. F -,I- , -, prog ams

	

and-tied as Tajor programs
wi bout audit finaings .

Oversight e =-_sedbyF	- agenciesand pass-through entities .
'vcrsrght exercised i de-al g cie or pass through entities could

indicate risk . For examp --e, recent monitoring or other reviews performed by
an o ersiaht entity which c sclosed no sign' icant problems would indicate
lower risk . However, monitoring which disclosed significant problems would
indicate nigher risk .

2)

	

Federal agencies with_ the concurrence of OMB, may
identify Federal programs which are higher risk . OMB plans to provide this
identification in tae compliance supplement.

(d)

	

Inherent risk of the Federal program .

	

The nature of a
Federal program may indicate risk . Considerat''ion should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services . For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk . Federal nrog-rams primarily involving staff payroll costs may
have a high-risk for time and effort reporting, but otherwise be at low-risk .

(2)

	

The phase of a Federal program in its life cycle at the
Federal agency may indicate risk . For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations . Also, significant changes in Federal programs, laws,

rations, or t ._- prov-slops of contracts or grant agreements may increase
risk .

('s)

	

The phase of a Federal program in its life cycle at the
auditee may indicate risk . For example, during the first and last years that
an auditee partic-pates in a Federal program, the- risk may be higher due to
star - .tp or closeout of program activities and staff .

(4)

	

Type B programs with -arger Federal awards expended would
oe of higher risk than programs with substantial-y smaller Federal awards
expended .

§-.530

	

Criteria for a low-risk auditee .

An auditee which meets all of the following conditions for each of the
--ceding two years o-, -n ` race of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with §

	

.520 :

(a)

	

Single audits were performed on an annual basis in accordance with
the provisions of this part . A nor.-Federa_ entity that has biennial audits
does not qualify as a low--isk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit .

(b)

	

The and-Lor's opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified . However, the
cognizant or oversight agency foe audit Tay judge that an opinion
qualification does not affect the management of Federal awards and provide a
waiver .

(c)

	

There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GALAS . However,
the cognizant or oversight agency 'or audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide
a waiver .
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(d)

	

None of -he Federal proq_-ams A.so audit

	

i-ng- from - --y of
followino

	

i _eof the Dr--n

	

hr

	

d-ng two

	

._e s (or,

	

he case o Lien : :
auoi

	

p eyed no two audit periods)

	

which 1 y we e c lass. led as Tvo°
programs :

Internal control deficiencies

	

_on were identified as
mater I eaonesses ;

Noncompliance with the provisions of laws, -egulations,
contracts, r grant agreements which nave a materiall effect on the Type A
p rogram ;

(3)

	

Known or

	

questioned costs that exceed five percent
ci the co-al Federal awards expended for a Tope A program during the ye

Appendix A to Part
SF-SAC after

Data Collection Form 'Form SF-SAC)
[insert SF-SAC after finalizes]

Appendix 3 to Part _ - Circular A-133 Compliance Supplement
Note : Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications ^M ice, room 2200, New
Executive Office Building, Washinoton, DC 20503 .
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Attachment "G" 



CITY OF LONG BEACH 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 

2525 GRAND AVENUE LONG BEACH, CALIFORNIA 90815 (562) 570-4000 FAX (562) 570-4049 

Health Information In Compliance With The Health Insurance Portability 
And Accountability Act of 1996 (HIPAA) 

BUSINESS ASSOCIATE AGREEMENT 

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and 
entered as of 7 2 ,  , 20n9 by and between 

[corporation, =ai, dha, whose business address is 

Je”), and the CITY OF LONG BEACH, a 
municipal corporation (hereinafter referred to as “City” or “Covered Entity”). 

WHEREAS, the City has a Department of Health that provides a multitude of 
health care and related services; and 

WHEREAS, in the course of providing health care and related services the City 
obtains protected health information; and 

WHEREAS, Business Associate performs particular duties and/or provides 
particular services to the City; and 

WHEREAS, the City wishes to disclose some information to Business Associate, 
some of which may contain protected health information; and 

WHEREAS, the City and Business Associate intend to protect the privacy and 
provide for the security of protected health information in compliance with the Health 
Insurance Portability and Accountability Act of 1996 (“HIPAA”) and regulations 
promulgated thereunder by the U.S. Department of Health and Human Services and 
other applicable laws, including, but not limited to Title 45, Section 164.504(e) of the 
Code of Federal Regulations. 

NOW, THEREFORE, in consideration of the mutual terms covenants, and 
conditions in this Agreement, the parties agree as follows: 

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement 
shall have the same meaning as those terms in the Privacy Rule codified 
in Title 45, Sections 160-164 of the Code of Federal Regulations. 
OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE. 
a. Non-disclosure. Business Associate agrees to not use or disclose 

protected health information other than as permitted or required by 
the Agreement or as required by law. 

b. Safeguards. Business Associate agrees to use appropriate 
safeguards to prevent use or disclosure of the protected health 
information. 

c. Mitigation. Business Associate agrees to mitigate, to the extent 
practicable, any harmful effect that is known to Business Associate 
of a use or disclosure of protected health information by Business 
Associate in violation of the requirements of this Agreement. 

Centro C,H C , a California 
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Business Associate Agreement 
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d. Reporting of disclosures. Business Associate agrees to report to 
Covered Entity any use or disclosure of the protected health 
information not provided for by this Agreement of which it becomes 
aware. 

e. Business Associate’s Agents. Business Associate agrees to 
ensure that any agent, including a subcontractor, to whom it 
provides protected health information received from, or created or 
received by Business Associate on behalf of Covered Entity agrees 
to the same restrictions and conditions that apply through this 
Agreement to Business Associate with respect to such information. 

f. Availability of information to City. Business Associate agrees to 
provide prompt access to protected health information in a 
designated record set to Covered Entity or, as directed by Covered 
Entity, to an individual upon Covered Entity’s request in order to 
meet the requirements under 45 CFR § 164.524. 

g. Amendment of Protected Health Information. Business Associate 
agrees to promptly make any amendment(s) to protected health 
information in a designated record set that the Covered Entity 
directs or agrees to pursuant to 45 CFR § 164.526 at the request of 
Covered Entity or an individual. 

h. Internal Practices. Business Associate agrees to make internal 
practices, books, and records, including policies and procedures 
and protected health information, relating to the use and disclosure 
of protected health information received from, or created or 
received by Business Associate on behalf of, covered entity 
available to the Secretary of the U.S. Department of Health and 
Human Services for purposes of the Secretary determining the 
Business Associate’s compliance with the privacy rule. 

i. Reporting of Disclosures. Business Associate agrees to document 
such disclosures of protected health information and information 
related to such disclosures as would be required for the City to 
respond to a request by an individual for an accounting of 
disclosures of protected health information in accordance with 45 
CFR § 164.528. 

j. Availability of Information to Covered Entity. Business Associate 
agrees to promptly provide to Covered Entity or an individual 
information collected in accordance with Section 2(i) of this 
Agreement, to permit Covered Entity to respond to a request by an 
individual for an accounting of disclosures of protected health 
information in accordance with 45 CFR 5 164.528. 

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE. 
Except as otherwise limited in this Agreement, Business Associate may 
use or disclose protected health information to perform functions, 
activities, or services for, or on behalf of, Covered Entity as specified in 
this Agreement, provided that such use or disclosure would not violate the 

~ 
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Business Associate Agreement 
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Privacy Rule if done by Covered Entity or the minimum necessary policies 
and procedures of the Covered Entity. The specific use and disclosure 
provisions are as follows: 
a. Except as otherwise limited in this Agreement, Business Associate 

may use protected health information for the proper management 
and administration of the Business Associate. 
Except as otherwise limited in this Agreement, Business Associate 
may disclose protected health information for the proper 
management and administration of the Business Associate, 
provided that disclosures are required by law, or Business 
Associate obtains reasonable assurances from the person to whom 
the information is disclosed that it will remain confidential and used 
or further disclosed only as required by law or for the purpose for 
which it was disclosed to the person, and the person notifies the 
business associate of any instances of which it is aware in which 
the confidentiality of the information has been breached. 
Except as otherwise limited in this Agreement, Business Associate 
may use protected health information to provide data aggregation 
services to covered entity as permitted by 42 CFR § 
1 64.504( e)( 2)( i) (B) . 
Business Associate may use protected health information to report 
violations of law to appropriate federal and state authorities, 
consistent with § 164.502(j)(l). 

a. Notification of Limitations in Notice of Privacy Practices. Covered 
Entity shall notify Business Associate of any limitation(s) in its 
notice of privacy practices of covered entity in accordance with 45 
CFR § 164.520, to the extent that such limitation may affect 
Business Associate’s use or disclosure of protected health 
information. 
Notification of Change or Revocation of Permission. Covered entity 
shall notify Business Associate of any changes in, or revocation of, 
permission by individual to use or disclose protected health 
information, to the extent that such changes may affect Business 
Associate’s use or disclosure of protected health information. 

c. Notification of Restrictions. Covered Entity shall notify Business 
Associate of any restriction to the use or disclosure of protected 
health information that Covered Entity has agreed to in accordance 
with 45 CFR § 164.522, to the extent that such restriction may 
effect Business Associate’s use or disclosure of protected health 
information. 

5. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall 
not request Business Associate to use or disclose protected health 
information in any manner that would not be permissible under the Privacy 
Rule if done by Covered Entity, except that this restriction is not intended 

b. 

c. 

d. 

4. OBLIGATIONS OF COVERED ENTITY. 

b. 
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and shall not be construed to limit Business Associate’s capacity to use or 
disclose protected health information for the proper management and 
administration of the Business Associate or to provide data aggregation 
services to Covered Entity as provided for and expressly permitted under 
Section 3 (a), (b), and (c) of this Agreement. 

a. Term. The term of this Agreement shall be effective upon 
execution, and shall terminate when all of the protected health 
information provided by Covered Entity to Business Associate, or 
created or received by Business Associate on behalf of Covered 
Entity, is destroyed or returned to Covered Entity, or, if it is 
infeasible to return or destroy protected health information, 
protections are extended to such information, in accordance with 
the termination provisions in this Section. 

b. Termination for Cause. Upon Covered Entity’s knowledge of a 
material breach by Business Associate, Covered Entity shall either: 
1. Provide an opportunity for Business Associate to cure the 

breach or end the violation and terminate this Agreement if 
Business Associate does not cure the breach or end the 
violation within the time specified by Covered Entity; 
Immediately terminate this Agreement if Business Associate 
has breached a material term of this Agreement and cure is 
not possible; or 
If neither termination nor cure are feasible, Covered Entity 
shall report the violation to the Secretary. 

Except as provided in paragraph (2) of this Section, upon 
termination of this Agreement for any reason, Business 
Associate shall return or destroy all protected health 
information received from Covered Entity, or created or 
received by Business Associate on behalf of Covered Entity. 
This provision shall apply to protected health information that 
is in the possession of subcontractors or agents of Business 
Associate. Business Associate shall retain no copies of the 
protected health information. 

2. In the event that Business Associate determines that 
returning or destroying the protected health information is 
infeasible, Business Associate shall provide to Covered 
Entity notification of the conditions that make return or 
destruction infeasible and shall extend the protections of this 
Agreement to such protected health information and limit 
further uses and disclosures of such protected health 
information to those purposes that make the return or 
destruction infeasible, for so long as Business Associate 
maintains such protected health information. 

6. TERM AND TERMINATION. 

2. 

3. 

c. Effect of Termination. 
I. 
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7.  

8. 

9. 

10. 

11. 

a. 

b. 

C. 

d. 

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS. 
Business Associate shall make itself and any subcontractors, employees, 
or agents assisting Business Associate in the performance of its 
obligations under this Agreement with the Covered Entity, available to 
Covered Entity, at no cost to Covered Entity to testify as witnesses or 
otherwise, in the event of litigation or administrative proceedings 
commenced against Covered Entity, its directors, officers, or employees 
based on a claimed violation of HIPAA, the HIPAA Regulations or other 
laws relating to security or privacy, except where Business Associate or its 
subcontractors, employees or agents are named as an adverse party. 
MISCELLANEOUS 

References. A reference in this Agreement to a section in the 
Privacy Rule means the section as ineffect or as amended. 
Amendment. The parties agree to take such action as is necessary 
to amend this Agreement from time to time as is necessary for 
covered entity to comply with the requirements of the Privacy Rule 
and the Health Insurance Portability and Accountability Act of 1996. 
Amendments must be in writing and signed by the parties to the 
Agreement. 
Survival. The respective rights and obligations of Business 
Associate under Section 6(c) of this Agreement shall survive the 
termination of this Agreement. 
Interpretation. Any ambiguity in this Agreement shall be resolved to 
permit Covered Entity to comply with the Privacy Rule. 

- LAW. -This Agreement shall be governed by and construed pursuant to 
federal law and the laws of the State of California (except those provisions 
of California law pertaining to conflicts of laws). Business Associate shall 
comply with all laws, ordinances, rules and regulations of all federal, state 
and local governmental authorities. 
ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes 
the entire understanding between the parties and supersedes all other 
agreements, oral or written, with respect to the subject matter herein. 
INDEMNITY. Business Associate shall protect, defend, indemnify and 
hold City, its officials, employees, and agents (collectively in this Section 
referred to as "City") harmless from and against any and all claims, 
demands, causes of action, losses, damages, and liabilities, whether or 
not reduced to judgment, which may be asserted against City arising from 
or attributable to or caused directly or indirectly by Business Associate, 
Business Associate's employees, or agents in the performance of the 
duties under this Agreement or any alleged negligent or intentional act, 
omission or misrepresentation by Business Associate, Business 
Associate's employees or agents, which act, omission or 
misrepresentation is connected in any way with performance of the duties 
under this Agreement. If it is necessary for purposes of resisting, 
adjusting, compromising, settling, or defending any claim, demand, cause 
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12. 

13. 

14. 

15. 

16. 

17. 

18. 

of action, loss, damage, or liability, or of enforcing this provision, for City to 
incur or to pay any expense or cost, including attorney's fees or court 
costs, Business Associate agrees to and shall reimburse City within a 
reasonable time. Business Associate shall give City notice of any claim, 
demand, cause of action, loss, damage or liability within ten (IO) calendar 
days. 
AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, 
such ambiguity shall be resolved in favor of a meaning that complies and 
is consistent with HIPAA, HIPAA Regulations and California law. 
COSTS. If there is any legal proceeding between the parties to enforce or 
interpret this Agreement or to protect or establish any rights or remedies 
hereunder, the prevailing party shall be entitled to its costs and expenses, 
including reasonable attorneys' fees and court costs, including appeals. 
NOTICES. Any notice or approval required hereunder by either party shall 
be in writing and personally delivered or deposited in the U.S. Postal 
Service, first class, postage prepaid, addressed to Business Associate at 
the address first stated herein, and to the City at 333 West Ocean 
Boulevard, Long Beach, California 90802 Attention: Director, Health 
Department. Notice of change of address shall be given in the same 
manner as stated herein for other notices. Notice shall be deemed given 
on the date deposited in the mail or on the date personal delivery is made, 
whichever first occurs. 
WAIVER. The acceptance of any services or the payment of any money 
by City shall not operate as a waiver of any provision of this Agreement, or 
of any right to damages or indemnity stated in this Agreement. The waiver 
of any breach of this Agreement shall not constitute a waiver of any other 
or subsequent breach of this Agreement. 
CONTINUATION. Termination or expiration of this Agreement shall not 
affect rights or liabilities of the parties which accrued pursuant to Sections 
7,12 and 14 prior to termination or expiration of this Agreement, and shall 
not extinguish any warranties hereunder. 
ADVERTISING. Business Associate shall not use the name of City, its 
officials or employees in any advertising or solicitation for business, nor as 
a reference, without the prior approval of the City Manager or designee. 
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties 
to benefit themselves only and is not in any way intended or designed to 
or entered for the purpose of creating any benefit or right for any person or 
entity of any kind that is not a party to this Agreement. 

......... - .. ~ _ _ _ _ _ _ _ _ _ - - ~ ~ ~ ~ _ ~ ~ _ _ ~ ~ ~  . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be 
duly executed with all of the formalities required by law as of the date first stated herein. 

Centro C.H.A. Inc. I 

(Name of Business Associate) 

a California CorDoratbn 
(corporation, partnership, individual) 

B 

Title: 6k&& i&.a/xchf M&9& 

Title: 

CITY OF LONG BEACH, a municipal 
corporation 

Assistant City Manager 
BY 

City Qnag er or desi- 
SCTlON 901 OF 

"City" WcrrvCHARTw. 

iJ 
The foregoing Agreement is hereby approved as to form this 22 day of 

ROBERT E. SHANNON, 
City Attorney or designee 

n 

Deputy 
BY 

cLc:lvs 
#02-05187 
HIPAA Business Associate Agreement.doc 
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CITY OF LONG BEACH 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 

2525 GRAND AVENUE LONG BEACH, CALIFORNIA 90815 (562) 570-4000 FAX (562) 570-4049 

CERTl FI CAT1 ON REGARD1 NG DEBARMENT 

By signing and submitting this document, the recipient of federal assistance funds is 
providing the certification as set out below: 

1. 

2. 

3. 

4. 

5. 

6. 

7. _ _  .~ 

The certification in this clause is a material representation of fact upon which 
reliance was placed when this transaction was entered into. If it is later determined 
that the recipient of federal assistance funds knowingly rendered an erroneous 
certification, in addition to other remedies available to the Federal Government, the 
department or agency with which this transaction originated may pursue available 
remedies, including suspension andlor debarment. 

The recipient of Federal assistance funds shall provide immediate written notice to 
the person to which this agreement is entered, if at any time the recipient of Federal 
Assistance funds learns that its certification was erroneous, when submitted or has 
become erroneous by reason of changed circumstance. 

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier 
covered transaction,” “participant,” “person,” “primary covered transaction,” 
“principal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the 
meanings set out in the Definitions and Coverage sections of rules implementing 
Executive Order 12549. 

The recipient of Federal assistance funds agrees by submitting this document that it 
shall not knowingly enter into any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily excluded from participation in 
this covered transaction, unless authorized by the department or agency with which 
this transaction originated. 

The recipient of Federal assistance funds further agrees by submitting this document 
that it will include the clause titled “Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions,” without 
modification, in all lower tier covered transactions and in all solicitations for lower tier 
covered transactions. 

A participant in a covered transaction may rely upon a certification of participant in a 
lower tier covered transaction that it is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it knows that the 
certification is erroneous. A participant may decide the method and frequency by 
which it determines the eligibility of its principals. Each participant may, but is not 
required to, check the list of parties excluded from procurement or non-procurement 
programs. 

Nothing contained in the foregoing shall be constructed to require establishment of a 
system of Z c o r t K i n o d S  torenderingood faith-the-certification -required- by this - - __ 
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CERTIFICATION REGARDING DEBARMENT 
Page 2 

clause. The knowledge and information of a participant is not required to exceed 
that which is normally possessed by a prudent person in the ordinary course of 
business dealings. 

8. Except for transactions authorized under Paragraph 4 of these instructions, if a 
participant in a covered transaction knowingly enters into a lower tier covered 
transaction with a person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to other remedies available 
to the Federal Government, the department or agency with which the transaction 
originated may pursue available remedies, including suspension and/or debarment. 

The regulations implementing Executive Order 12549, Debarment and Suspension, 24 
CFR Part 24 Section 24.51 0, Participants’ Responsibilities require this certification. 

1. The recipient of Federal assistance funds certifies that neither it nor its 
principals are presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participation in this 
transaction by any Federal department or agency. 

2. Where the recipient of Federal assistance funds is unable to certify to any 
of the statements in this certification, such participants shall attach an 
explanation to this document. 

Agreement Number: Contract Agency: C@ntro C.H-A, INC. 

Name and Title of Authorized Representative: 

Date 

- ____ _ ~ _ _  
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CITY OF LONG BEACW 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 

2525 GRAND AVENUE LONG BEACH, CALIFORNIA 90815 (562)  570-4000 FAX (562)  570-4049 

CERTl F I CAT IO N REGARD I N G LOB BY I NG 

Contractor(s) and lobbyist firni(s), as defined in the Los Angeles County Code Chapter 
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the 
requirements as set forth in said County Code. The Contractor must also certify in writing 
that it is familiar with the 10s Angeles County Code Chapter 2.160 and that all persons 
acting on behalf of the Contractor will comply with the County Code. 

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’s 
Lobbyist requirement shall constitute a material breach of the contract upon which the City 
of Long Beach may immediately terminate this contract and the Contractor shall be liable for 
civil action. 

The Contractor is prohibited by the Department of Interior and Related Agencies 
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban 
Development Code of Federal Regulations 24 part 87, from using federally appropriated 
funds for the purpose of influencing or attempting to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of Congress, or any employee of a 
Member of Congress in connection with the awarding of any Federal contract, the making of 
any Federal grant, loan or cooperative agreement, and any extension, continuation, 
renewal, amendment or modification of said documents. 

The Contractor must certify in writing that they are familiar with the Federal Lobbyist 
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor 
will comply with the Lobbyist Requirements. 

Failure on the part of the Contractor or personslsubcontractors acting on behalf of the 
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil 
penalties. The undersigned certifies, to the best of hidher knowledge and belief, that: 

I, No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or 
employee of an agency, a Member of Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in connection with the awarding of any 
Federal contract, the making of any Federal grant, loan or cooperative agreement, 
and any extension, continuation, renewal, amendment or modification of said 
documents. 

2. If any funds other than Federal appropriated funds have been paid or will be paid to 
any person for influencing or attempting to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and submit Standard Form- 

~ 

- - tkL “Disclosure Form to Report Lobbying” in accordance with its instructions.- - ~ ~~ 

- 

A T A C  HM ENT .................. 
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CERTIFICATION REGARDING LOBBYING 
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3. The undersigned shall require that the language of this certification be included in 
the award documents for all sub-awards at all tiers (including subcontracts, sub- 
grants, and contracts under grants, loans, and cooperative agreements) and that all 
sub-recipients shall certify and disclose accordingly. 

4. This certification is a material representation of fact upon which reliance was placed 
when this transaction was made or entered into. Submission of this certification is a 
prerequisite for making or entering into this transaction imposed by Section 1352 
Title 31, U.S. Code. Any person who fails to file the required certification shall be 
subject to a civil penalty of not less than $10,000 and not more than $100,000 for 
each such failure. 

Agreement Number: Contract Agency: Centro C H. A Inc . 
Name and Title of Authorized Representative: 





Emergency Shelter Grant Program 
Purpose and Definitions 

Applicability and purpose: The program authorizes the Secretary to make grants to 
States, units of general local government, territories, and Indian tribes (and to private 
nonprofit organizations providing assistance to homeless individuals in the case of 
grants made with reallocated amounts) for the rehabilitation or conversion of buildings 
for use as emergency shelter for the homeless, for the payment of certain operating 
expenses and essential services in connection with emergency shelters for the 
homeless, and for homeless prevention activities. The program is designed to be the 
first step in a continuum of assistance to enable homeless individuals and families to 
move toward independent living as well as to prevent homelessness. 

Homeless: As defined in 42 U.S.C. 11302. The term includes-- (1) An individual who 
lacks a fixed, regular, and adequate nighttime residence; and (2) An individual who has 
a primary nighttime residence that is: (A) A supervised publicly or privately operated 
shelter designed to provide temporary living accommodations (including welfare hotels, 
congregate shelters, and transitional housing for the mentaliy ill); (B) An institution that 
provides a temporary residence for individuals intended to be institutionalized; or (C) A 
public or private place not designed for, or ordinarily used as, a regular sleeping 
accommodation for human beings. The term does not include any individual imprisoned 
or otherwise detained pursuant to an Act of the Congress or a State law. 

Emergency shelter: Any facility, the primary purpose of which is to provide temporary 
or transitional shelter for the homeless in general or for specific populations of the 
homeless. 

Homeless prevention: Activities or programs designed to prevent the incidence of 
homelessness, including (but not limited to): (a) Short-term subsidies to defray rent and 
utility arrearages for families who have received eviction or utility termination notices; (6) 
Security deposits or first month's rent to permit a homeless family to move into its own 
apartment; (c) Mediation programs for landlord-tenant disputes; (d) Legal services 
programs for the representation of indigent tenants in eviction proceedings; (e) 
Payments to prevent foreclosure on a home; and (f) Other innovative programs and 
activities designed to prevent the incidence of homelessness. 

Essential services: Includes services concerned with employment, health, drug abuse, 
and education and may include (but are not limited to): (a) Assistance in obtaining 
permanent housing; (b) Medical and psychological counseling and supervision; (c) 
Employment counseling; (d) Nutritional counseling; (e) Substance abuse treatment and 
counseling; (f) Assistance in obtaining other Federal, State, and local assistance 
including mental health benefits; employment counseling; medical assistance; Veteran's 
benefits; and income support assistance such as Supplemental Security Income 
benefits, Aid to Families with Dependent Children, General Assistance, and Food 
Stamps; (9) Other services such as child care, transportation, job placement and job 

- ~- - -  - 
- 

- ~ - ~ training; -and<h)-Staff salaries necessary to providetheabove services. - -- ~ ~~ - ~ - -  _ _  ~ 
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