
CONTRACT FOR WEED AND SEED SERVICES 

IN POLICE BEATS 4 AND 5 

30633 
THIS CONTRACT FOR WEED AND SEED SERVICES IN POLICE BEATS 

4 AND 5 (this “Contract”) is made and entered, in duplicate, as of April 2, 2008 for 

reference purposes only, pursuant to a minute order adopted by the City Council of the 

City of Long Beach at its meeting on September 18, 2007, by and between SULLIVAN 

INTERNATIONAL, INC., a California corporation, with offices located at 1 I O  Pine 

Avenue, Long Beach, California 90802 (“Organization”), and the CITY OF LONG 

BEACH, a municipal corporation (the “City”). 

WHEREAS, the City has received a grant from the U.S. Department of 

Justice (“DOJ”) for a program that aims to prevent, control and reduce violent crime, drug 

abuse and gang activity to residents of the City in Police Beats 4 and 5 (the ‘Weed and 

Seed Program”); and 

WHEREAS, the Weed and Seed Program is designed for neighborhoods 

with persistent high levels of serious violent crime and corresponding social problems 

and is a community-based, comprehensive, multi-agency approach to law enforcement, 

crime prevention and neighborhood restoration (the “Weed and Seed Services”); and 

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is 

required to enter into subcontracts with organizations that provide Weed and Seed 

Services to residents of the City in Police Beats 4 and 5 and the City has selected 

Organization as a sub-recipient of grant funds; and 

WHEREAS, Organization provides Weed and Seed Services to residents of 

the City in Police Beats 4 and 5; and 

WHEREAS, the City wishes to support these services by providing Weed 

and Seed Program funds; and 

WHEREAS, the City Council has authorized the City Manager to enter into 

a contract with Organization that provides the grant funding within a maximum amount 
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and program accountability by the City; and 

WHEREAS, Organization agrees to perform services and to provide the 

City with the information and supporting documentation required herein; 

NOW, THEREFORE, in consideration of the terms and conditions 

contained in the Contract, the parties agree as follows: 

Section 1. The above recitals are true and correct and are incorporated 

in the Contract. 

Section 2. 

A. Organization shall provide Weed and Seed Services to 

residents of the City in Police Beats 4 and 5 in accordance with Attachment “A 
entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C” 

entitled “Office of Management Budget (“OMB”) Circular A-1 IO”, Attachment ‘ID” 

entitled OMB Circular A-I 22”, Attachment “E” entitled “OMB Circular A-I 33”, 

Attachment “F” entitled “Health Information in Compliance with the Health 

Insurance Portability and Accountability Act of 1996 Agreement”, and Attachment 

“G” entitled “Certifications Regarding Lobbying; Debarment, Suspension and Other 

Responsibility Matters; and Drug-Free Workplace Requirements”, all of which are 

attached hereto and incorporated by reference. 

B. Organization shall adhere to all policies, procedures, rules 

and regulations established by DOJ and sources including but not limited to the 

OMB Circulars, Code of Federal Regulations, United States Codes, this Contract, 

the City’s contract with DOJ for the funds dispersed under this Contract, and all 

Information Bulletins issued by the City’s Department of Health and Human 

Services, Human and Social Services Bureau. In addition to and without in any 

way limiting the foregoing, Organization shall comply with all laws and regulations 

set forth in 28 CFR Part 70, Attachment “H”. 

Section 3. The terms of this Contract shall commence at midnight on 

October 1, 2007, and, unless sooner terminated as provided herein, shall terminate at 
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11 5 9  p.m. September 30, 2008. 

Section 4. 

A. Organization shall affirmatively and aggressively use its best 

efforts to seek and obtain all possible outside funding and in-kind cash match at a 

dollar for dollar rate of funds received from the City under this Contract. Further, 

Organization shall maintain cash reserves equivalent to three (3) months of 

funding necessary to provide services under this Contract. 

B. Total disbursements made to Organization under this Contract 

by the City shall not exceed Eighteen Thousand Seven Hundred Fifty Dollars 

($18,750.00) over the term of this Contract. These funds shall be used to provide 

services within the City of Long Beach. Upon execution of this Contract, the City 

shall disburse the funds payable hereunder in due course of payments following 

receipt from Organization of billing statements in a form approved by the City 

showing expenditures and costs identified in Attachment “B”. 

C. The City shall pay to Organization the amounts specified in 

Attachment “B” for the categories, criteria and rates established in that 

Attachment. Organization may, with the prior written approval of the Director of 

the City’s Department of Health and Human Services, or his designee, make 

adjustments within and among the categories of expenditures in Attachment “B” 

and modify the performance to be rendered hereunder stated in Attachment “A’; 
provided, however, that such adjustment(s) in expenditures shall not cause the 

amount of the total budget stated in Attachment “B” to be exceeded. 

D. Organization shall prepare quarterly invoices and submit them 

to the City within fifteen (15) days after the end of the quarter in which 

Organization provided services. Organization shall attach cancelled checks and 

other documentation supporting the charges and documentation of any matching 

funds to each invoice. Failure to submit an invoice and its accompanying 

documentation within the 15-day period may result in late payment or no payment 
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from the City. Submission of incorrect invoices with ineligible/inallocable expenses 

or inadequate documentation shall result in a Disallowed Cost Report. The 

Disallowed Cost Report is intended to provide detail to Organization for the 

purpose of communicating disallowed costs due to reasons of insufficient source 

documentation, ineligible expenses, exceeded line items, and other similar 

reasons. In the event that an item is disallowed in the invoice, Organization will be 

permitted to resubmit the disallowed costs along with adequate source 

documentation, other eligible expenses, and the like in the next invoice. The City 

reserves the right to refuse payment of an invoice (a) received by it thirty (30) days 

after Organization provided the services relating to that invoice; (b) including 

inallocable or ineligible expenses; or (c) for the unauthorized expense of funds 

requiring written approval for budget changes or modifications. 

E. Within thirty (30) days of the date of this Contract first stated 

herein, Organization shall submit to the City invoices, cancelled checks and other 

documentation supporting the charges incurred and required matching funds for all 

expenses incurred prior to the date of this Contract and related to this grant of 

funds. 

F. No later than fifteen (15) days after the completion of each 

twelve-month period (“Operational Year”) during the term of this Contract, 

Organization shall submit to the City a final invoice, scope of work, and 

demographic data of the populations served certified by one of Organization’s 

officers or by its Executive Director. The City reserves the right to refuse payment 

of any outstanding invoice if Organization fails to submit a final invoice and reports 

within fifteen (15) days of the end of the Operational Year. 

G. If the City is unable to draw down funds from DOJ for 

reimbursement to Organization due to failure of Organization to submit required 

fiscal and programmatic documents within fifteen (15) days after the end of the 

Operational Year, the City cannot guarantee payment to Organization. The City 
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will not be obligated to pay Organization for costs incurred unless DOJ releases 

funds to the City. For this reason, failure of Organization to submit the final invoice 

and reports within fifteen (15) days after the end of the Operational Year may 

result in loss of reimbursement of funds. 

H. The City reserves the right to withhold payment of an invoice 

pending satisfactory completion of an audit, as determined by the City in its sole 

discretion, or Organization's cure of a breach of or noncompliance with this 

Contract, as determined by the City in its sole discretion, after being notified of 

such breach by the City. 

I. All reimbursement by the City is contingent upon the City's 

receipt of funds from DOJ. The City reserves the right to refuse payment of an 

invoice until such time as it receives funds from DOJ sufficient to cover the 

expenses in the invoice. 

Section 5. 

A. Organization's records relating to the performance of this 

Contract shall be kept in accordance with generally accepted accounting principles 

and in the manner prescribed by the City. Organization's records shall be current 

and complete. The City and DOJ, and their respective representatives, shall have 

the right to examine, copy, inspect, extract from, and audit financial and other 

records related, directly or indirectly, to this Contract during Organization's normal 

business hours to include announced and unannounced site visits during the term 

of the Contract and thereafter. If examination of these financial and other records 

by the City and/or DOJ reveals that Organization has not used these grant funds 

for the purposes and on the conditions stated in this Contract, then Organization 

covenants, agrees to and shall immediately repay all or that portion of the grant 

funds which were improperly used. If Organization is unable to repay all or that 

portion of the grant funds, then City will terminate all activities of Organization 

under this Contract and pursue appropriate legal action to collect the funds. 
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Alternatively, to the extent the City has been refusing payment of any invoices, the 

City may continue to withhold such funds equal to the amount of improperly used 

grant funds, regardless of whether the funds being withheld by the City were 

improperly used. 

B. In addition, Organization shall provide any information that the 

City Auditor and other City representatives require in order to monitor and evaluate 

Organization’s performance hereunder. The City reserves the right to review and 

request copies of all documentation related, directly or indirectly, to the program 

funded by this Contract, including by way of example but not limited to case files, 

program files, policies and procedures. Organization shall provide all reports, 

documents or information requested by the City within three (3) days after receipt 

of a written or oral request from a City representative, unless a longer period of 

time is otherwise expressly stated by said representative. 

C. If Organization spends $500,000 or more in Federal funds in 

an Operational Year, then Organization shall submit an audit report to the City in 

accordance with OMB Circular A-I33 no later than thirty (30) days after receipt of 

the audit report from Organization’s auditor or no later than nine (9) months after 

the end of the Operational Year, whichever is earlier. If Organization spends less 

than $500,000 in Federal grant funds in an Operational Year, submission of the 

audit report is optional. 

Section 6. 

A. In the performance of this Contract, Organization shall not 

discriminate against any employee, applicant for employment or service, or 

subcontractor because of race, color, religion, national origin, sex, sexual 

orientation, AIDS, AIDS related condition, age, disability or handicap. 

Organization shall take affirmative action to assure that applicants are employed 

or served, and that employees and applicants are treated during employment or 

services without regard to these categories. Such action shall include but not be 
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limited to the following: employment, upgrading, demotion or transfer; recruitment 

or recruitment advertising; lay-off or termination; rates of pay or other forms of 

compensation; and selection for training, including apprenticeship. 

B. Organization shall permit access by the City or any other 

agency of the County, State or Federal governments to Organization’s records of 

employment, employment advertisements, application forms and other pertinent 

data and records for the purpose of investigation to ascertain compliance with the 

fair employment practices provisions of this Contract. 

Section 7. 

A. In performing services hereunder, Organization is and shall 

act as an independent contractor and not as an employee, representative or agent 

of the City. Organization’s obligations to and authority from the City are solely as 

prescribed herein. Organization expressly warrants that it will not, at any time, 

hold itself out or represent that Organization or any of its agents, volunteers, 

subscribers, members, officers or employees are in any manner officials, 

employees or agents of the City. Organization shall not have any authority to bind 

the City for any purpose. 

B. Organization acknowledges and agrees that (a) the City will 

not withhold taxes of any kind from Organization’s compensation; (b) the City will 

not secure workers’ compensation or pay unemployment insurance to, for or on 

Organization’s behalf; and (c) the City will not provide and Organization and 

Organization’s employees are not entitled to any of the usual and customary 

rights, benefits or privileges of City employees. 

Section 8. This Contract contemplates the personal services of 

Organization and Organization’s employees. Organization shall not delegate its duties or 

assign its rights hereunder, or any interest herein or any portion hereof, without the prior 

written consent of the City. Any attempted assignment or delegation shall be void, and 

any assignee or delegate shall acquire no right or interest by reason of such attempted 
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assignment or delegation. 

Section 9. Organization shall indemnify and hold harmless the City, its 

Boards, Commissions, and their officials, employees and agents (collectively in this 

Section “City”) against any and all liability, claims, demands, damage, causes of action, 

woceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs, 

and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly 

3r indirectly, out of any negligent act or omission of Organization, its officers, employees, 

agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”), 

breach of this Contract by Organization, misrepresentation or willful misconduct by 

Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’ 

compensation. Independent of the duty to indemnify and as a free-standing duty on the 

part of Organization, Organization shall defend the City and shall continue such defense 

until the Claim is resolved, whether by settlement, judgment or otherwise. Organization 

shall notify the City of any Claim within ten (IO) days. Likewise, the City shall notify 

Organization of any Claim, shall tender the defense of such Claim to Organization, and 

shall assist Organization, as may be reasonably requested, in such defense. 

Section I O .  

A. Organization shall procure and maintain at Organization’s 

expense (which expense may be submitted to the City for reimbursement from 

grant funds allocated to Organization if itemized on Attachment “B”) for the 

duration of this Contract the following insurance and bond against claims for 

injuries to persons or damage to property that may arise from or in connection with 

the performance of this Contract by Organization, its agents, representatives, 

employees, volunteers or subcontractors. 

(1) Commercial general liability insurance (equivalent in 

scope to IS0 form CG 00 01 11 85 or CG 00 01 11 88) in an amount not 

less than One Million Dollars ($1,000,000) per occurrence and Two Million 

Dollars ($2,000,000) general aggregate. Such coverage shall include but 

8 
ARB:bg A08-01000 
L:Wpps\CtyLaw32\WPDocs\D002\P006\00125697. DOC 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

not be limited to broad form contractual liability, cross liability, independent 

contractors liability, and products and completed operations liability. The 

City, its Boards and Commission, and their officials, employees and agents 

shall be named as additional insureds by endorsement (on City's 

endorsement form or on an endorsement equivalent in scope to IS0 form 

CG 20 10 11 85 or CG 20 26 I 1  85), and this insurance shall contain no 

special limitations on the scope of protection given to the City, its Boards 

and Commissions and their officials, employees and agents. 

(2) Workers' Compensation insurance as required by the 

California Labor Code. 

(3) Employer's liability insurance in an amount not less 

than One Million Dollars ($1,000,000) per claim. 

(4) Professional liability or errors and omissions insurance 

in an amount not less than One Million Dollars ($1,000,000) per claim. 

(5) Commercial automobile liability insurance (equivalent 

in scope to IS0 form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) 

in an amount not less than Five Hundred Thousand Dollars ($500,000) 

combined single limit per accident. 

(6) Blanket Honesty Bond in an amount equal to at least 

fifty percent (50%) of the total amount to be disbursed to Organization 

hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to 

safeguard the proper handling of funds by employees, agents or 

representatives of Organization who sign as the maker of checks or drafts 

or in any manner authorize the disbursement or expenditure of said funds. 

If delivering services to minors, seniors, or persons with disabilities, 

3rganization's Commercial General Liability insurance shall not exclude coverage for 

2buse and molestation. If Organization is unable to provide abuse and molestation 

:overage, it can request a waiver of this coverage from the City. The City's Risk 
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Manager will consider waiving the requirement if Organization can demonstrate to the 

satisfaction of the City’s Risk Manager that Organization has no exposure, that the 

coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is 

desired, Organization must submit a signed document on Organization’s letterhead to the 

Director of the City’s Department of Health and Human Services, who will forward it to the 

City’s Risk Manager, providing reasons why the insurance coverage should be waived. 

Waivers will be considered on a case by case basis. 

B. Any self-insurance program, self-insured retention or 

deductible must be separately approved in writing by the City’s Risk Manager or 

hidher designee and shall protect the City, its Boards and Commissions, and their 

officials, employees and agents in the same manner and to the same extent as 

they would have been protected had the policy or policies not contained retention 

or deductible provisions. Each insurance policy shall be endorsed to state that 

coverage shall not be reduced, non-renewed or canceled except after thirty (30) 

days prior written notice to the City, and shall be primary and not contributing to 

any other insurance or self-insurance maintained by the City. Organization shall 

notify the City in writing within five (5) days after any insurance required herein has 

been voided by the insurer or cancelled by the insured. 

C. Organization shall require that all contractors and 

subcontractors that Organization uses in the performance of services hereunder 

maintain insurance in compliance with this Section unless otherwise agreed in 

writing by the City’s Risk Manager or hidher designee. 

D. Prior to the start of performance or payment of first invoice, 

Organization shall deliver to the City certificates of insurance and required 

endorsements for approval as to sufficiency and form. The certificate and 

endorsements for each insurance policy shall contain the original signature of a 

person authorized by that insurer to bind coverage on its behalf. In addition, 

Organization shall, within thirty (30) days prior to expiration of the insurance 
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required herein, furnish to the City certificates of insurance and endorsements 

evidencing renewal of such insurance. The City reserves the right to require 

complete certified copies of all policies of Organization and Organization’s 

contractors and subcontractors, at any time. Organization shall make available to 

the City’s Risk Manager or hidher designee during normal business hours all 

books, records and other information relating to the insurance coverage required 

herein. 

E. Any modification or waiver of the insurance requirements 

herein shall only be made with the approval of the City’s Risk Manager or hidher 

designee. Not more frequently than once a year, the City’s Risk Manager or 

hidher designee may require that Organization, Organization’s contractors and 

subcontractors change the amount, scope or types of coverages required herein if, 

in his or her sole opinion, the amount, scope or types of coverages herein are not 

adequate. 

F. The procuring or existence of insurance shall not be 

construed or deemed as a limitation on liability relating to Organization’s 

performance or as full performance of or compliance with the indemnification 

provisions of this Contract. 

Section 11. 

A. 

DOJ and as required herein. 

B. 

Organization shall provide reports as required by the City and 

In addition to, and not in substitution for, other terms of this 

Contract regarding the provision of services, Organization shall not: 

(1) Represent that it is, or may be deemed to be, a 

religious or denominational institution or organization or an organization 

operated for religious purposes that is supervised or controlled by or in 

connection with a religious or denominational institution or organization. 

(2) In connection with costs of its services hereunder, 
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engage in the following conduct: 

(a) discriminate against any employee or applicant 

for employment on the basis of religion; 

(b) discriminate against any person seeking housing 

or related supportive services only on the basis of religion or limit 

such services or give preference to persons on the basis of religion; 

(c) provide religious instruction or counseling, 

conduct religious worship or services, engage in religious 

proselytizing, or exert other religious influence in the provision of 

services or the use of facilities and furnishings; 

(3) The portion of the facility used for supportive services 

only assisted in whole or in part under this Contract or in which services are 

provided that are assisted under this Contract shall contain no sectarian 

religious symbols or decorations. 

C. Organization shall provide Weed and Seed Services to 

residents of the City in Police Beats 4 and 5 with assistance in obtaining: 

(1) Law Enforcement Services, Community Policing 

Services, Prevention/lntervention/Treatment Services and Neighborhood 

Restoration Services that will contribute to the prevention, control and 

reduction of violent crime, drug abuse and gang activity. 

D. Organization certifies that it will comply with all documents, 

policies, procedures, rules, regulations and codes identified in Sections 2 and 11 

of this Contract, and such other requirements as may from time to time be 

promulgated by DOJ. 

E. Organization shall execute the Certifications Regarding 

Lobbying; Debarment, Suspension and Other Responsibility Matters; and Drug- 

Free Workplace Requirements in the form shown on Attachment “G”. 

Section 12. Organization certifies that it has established a Drug-Free 
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Awareness Program in compliance with Government Code Section 8355, that it has 

given a copy of said Program to each employee who performs services hereunder, that 

compliance with the Program is a condition of employment, and that it has published a 

statement notifying employees that unlawful manufacture, distribution, dispensation, 

possession or use of a controlled substance is prohibited and action will be taken for 

violation. 

Section 13. The City shall facilitate the submission of all reports required 

by DOJ based on information submitted by Organization to the City. The City shall act as 

the primary contact for Organization to DOJ for services provided under this Contract. 

The City shall facilitate directly to DOJ the submission of any information related to all 

financial and programmatic matters in this Contract, including but not limited to 

reimbursements of grant funds, requests for changes to Organizations’ budget, requests 

for changes to Organization’s application for grant funds and requests for changes to 

Organization’s Technical Submission. 

Section 14. All notices required hereunder shall be in writing and 

personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt 

requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn: 

Manager, Bureau of Human and Social Services, and to Organization at the address first 

stated herein. Notice shall be deemed given on the date personal delivery is made or the 

date shown on the return receipt, whichever is earlier. Notice of change of address shall 

be given in the same manner as stated herein for other notices. 

Section 15. The City Manager or hidher designee is authorized to 

administer this Contract and all related matters, and any decision of the City Manager or 

designee in connection herewith shall be final. 

Section 16. Organization shall have the right to terminate this Contract at 

any time for any reason by giving thirty (30) days’ prior notice of termination to the City, 

and the City shall have the right to terminate all or any part of this Contract at any time for 

any reason or no reason by giving five (5) days’ prior notice to Organization. If either 
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party terminates this Contract, all funds held by Organization under this Contract which 

have not been spent on the date of termination shall be returned to the City. 

Section 17. This Contract, including all exhibits and attachments hereto, 

constitutes the entire understanding of the parties and supersedes all other agreements, 

oral or written, with respect to the subject matter herein. This Contract shall not be 

amended, nor any provision or breach hereof waived, except in writing by the parties that 

expressly refers to this Contract. 

Section 18. The acceptance of any service or payment of any money by 

the City shall not operate as a waiver of any provision of this Contract, or of any right to 

damages or indemnity stated herein. The waiver of any breach of this Contract shall not 

constitute a waiver of any other or subsequent breach of this Contract. 

Section 19. This Contract shall be governed by and construed pursuant to 

the laws of the State of California, without regard to conflicts of law principles. 

Section 20. In the event of any conflict or ambiguity between this Contract 

and one or more attachments, the provisions of this Contract shall govern. 
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IN WITNESS WHEREOF, the parties have caused this document to be duly 

executed with all formalities required by law as of the date first stated above. 

SULLIVAN INTERNATIONAL, INC., a 
Calif&nia corporatiom 

,2008 

, 2008 

Lt lh  OPd 
Type or Print Name 

Type or Print Name 

“Organization” 

CITY OF LONG BEACH, a municipal 
corporation 

A 

,2008 ant city Manager 

CITY CHART=- ‘‘ C it y ’’ 

This Contract is approved as to form on , 2008. 

( Duuty 
L 
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At t a c h m e n t "A" 



City of Long Beach 
Police Beats 4 and 5 Weed and Seed Grant 2007 - 2008 

Scope of Work 

AGENCY NAME: Sullivan International, Inc. CONTRACT NUMBER: 

Program Objective: To provide program evaluation services which includes implementation, progress, and impact evaluation for Weed and Seed Grant. 

WSG 07-08-Sullivan-Scope of Work-rev.xls 3/14/2008, 2:24 PM 



Attach m e n t " B" 



CITY OF LONG BEACH 
Police Beats 4 and 5 Weed and Seed Grant 2007 - 2008 

Program Budget for Sullivan International, Inc. City Contract # 

ITEMlPERSONNEL BUDGET JUSTIFICATION 

1. Evaluator $15,000 150 hours @ $100 per hour 

IlData Entry I $3,750 1250 hours @ $1 5 per hour II 
 TOTAL PERSONNEL 11 $18,750 IlTotal Personnel to be Reimbursed 



Attach m e n t “C” 



211r.36 lntanglble property. 
216.37 Property trust relationsll~p PARTS 200-2 14 [RESERVED] 

PART 215-UNIFORM ADMINISTRA- 
TIVE REQUIREMENTS FOR GRANTS 
AND AGREEMENTS WITH INSTITU- 
TIONS OF HIGHER EDUCATION, 
HOSPITALS, AND OTHER NON- 
PROFIT ORGANIZATIONS (OMB 

215.40 
215.41 
215.42 
215.43 
216.44 
215.45 

PItOCUnEMENT SrANDAnDS 
Purpose of procurenlent standal 
Recipient responsibilities. 
Codes of conduct. 
Competl tion. 
Procurement procedures. 
Cost and urice analysis. 

CIRCULAR A-1 10) 

Sec. 
215.0 About thls part. 

Subpart A-General 

215.1 Purpose. 
215.2 Definitions. 
215.3 Effect on otlier issuances. 
215.4 Deviations. 
215.5 Subawards. 

Subparf B-Pre-Award Requirements 

215.10 Purpose. 
215.11 Pre-award policies. 
215.12 Forms for applying for Federal assist. 

215.12 Debarment and suspension. 
215.14 Special award conditions. 
215.15 Metric system of measurement. 
215.16 Resource Conservation and Recovery 

215.17 Certifications and representations. 

Subparf C-Post-Awurd Requirements 

ance. 

Act. 

FINANDULL AND PROGRAM MANAGEMENT 
215.20 Purpose of finmicia1 and program 

management. 
215.21 S tandards for financial nianasenient 

systems. 
215.22 Payment. 
216.23 Cost sharing or matching. 
216.24 Program income. 
216.25 Revision of budget and program 

216.2G Non-Federal audiLs. 
215.27 Allowable costs. 
216.20 Period ol avallabllity of funds. 
215.29 Condltionnl exemptions. 

plans. 

PILOPERTI' STANDAIIDS 

216.30 Purpose  of property standards. 
216.31 lnsarnnce coveram. 
215.32 Real property. 
216.33 Federally-owned and exempt prop- 

216.34 Equlpnient. 
216.35 Supjilles and o t h w  expendsblc prop- 

erty. 

er ty  . 

39 

216.46 Procurenknt records. 
215.47 Contract administration. 
215.48 Contract provisions. 

REPORTS AND RECORDS 
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APPENDM A T O  PART 2 1 6 C O N T R A W  PROVI- 
SIONS 

AUTHORITY: 31 U.S.C. 503; 31 U.S.G. 1111; 41 
U.S.C. 405; Reorganization Plan No. 2 of 1970; 
E.O. 11541, 35 PR 10737, 3 CFR, 19661970, p. 
939. 

Sourtc~: GO F'R. 26201, May 11, 2004, unless 
otherwise noted. 

1216.0 About this part. 
(a) Purpose. This part  contains OMB 

guidance to  Federal agencies on the ad -  
ministration of grants Lo and agree- 
ments w i t h  institutions of higher edu- 
cation, hospihals, and other non-profjt; 
organizations. ?'he guidance seks i o ~ t h  
standards for obtaining consistency 
and uniformity in the agencies' admin- 
istration of those grants and agLgree- 
ments. 

(b) App1icubilit.y. (1) Except as pro- 
vided herein, the standnrds set; forth in 
this part, are applicable t o  all Fedem1 
i~geiicies. If any sLaLute si~ecifically 

'dS. 
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pt~r!scrlbes policies or specific requlre- 
rncnts thaL differ from the standards 
ili’ovlded In this part;, the provisions of 
the Rtatute shall govern. 

(2) The provisions of subparts A 
I;hrough D of this part shall be applied 
by F‘erleral agencies to  recipients. Re- 
clptents shall apply the provisions of 
those subparts to subrecipients per- 
formtng aubstantive work under grants 
and agreements that are passed 
through or awarded by the primary re- 
cipient, lf such subrecipients are orga- 
nieatlons described In paragraph (a) of 
this section. 

(3) This part does not apply to grants, 
contracts, or other agreements be- 
tween the Federal Government and 
units of State or local governments 
covered by OMB Circular A-102, 
“Grants and Cooperative Agreements 
with State and Local Governments”1 
and the Federal agencies’ grants man- 
agement common rule (see 1215.5) 
which standardize the administrative 
requirements Federal agencies impose 
on State and local grantees. In addi- 
tion, subawards and contracts to  State 
or local governments are not covered 
by this part. However, this part applies 
to  subawards made by State  and local 
governments to organizations covered 
by this part. 

(4) Federal agencies may apply the 
provisions of subparts A through D of 
this part to commercial organizations, 
foreign governments, organizations 
under the jurisdiction of foreign gov- 
ernments, and international organiza- 
tions. 

[c) UMB responsibilities. OMB is re- 
sponsible for: 

(1) Issuing and maintaining the guid- 
ance in this part. 

(2) Interpreting the policy require- 
ments in this par t  and providing assist- 
mce to ensure effective and efficient 
implementation. 

(3) Reviewing Federal agency regula- 
tions implementing the guidance in 
this part, as required by Executive 
Order 12866. 
(4) Granting any deviations t o  Fed- 

eral agencies from the guidance in this 
part, as provided in 8215.4. Exceptions 
will only be made in particular cases 
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where adequate justification is pr’e- 
sented. 

’ (5) Conducting broad oversight, of 
government-wide compliance w i t h  the 
guidance in this part. 

(d) Federul agencg responsibilities. The 
head of each Federal agency Lhat, 
awards and adminlsfers grants and 
agreements subject to the guidance in 
this part is responsible for: 
(1) Implementing &he guidance in  

subparts A through D of this part by 
adopting the language in those sub- 
parts unless different provisions are re- 
quired by Federal statute or are ap- 
proved by OMB. 

(2) Ensuring that the agency’s com- 
ponents and subcomponents comply 
with the agency’s implementation of 
the guidance in subparts A through D 
of this part. 

(3) Requesting approval from OMB 
for deviations from the guidance in  
subparts A through D of this part in 
situations where the guidance requires 
that approval. 

(4) Performing other functions speci- 
fied in this part. 

(e) Relationship t o  previous issuance. 
The guidance in this part previously 
was issued as OMB Circular A-110. Sub- 
parts A through D of this part contain 
the guidance that was in the attach- 
ment t o  the OMB circular. Appendix A 
to this part contains the guidance that 
was in the appendix t o  the attachment. 

(f) Information Contact. Further infor- 
mation concerning this part may be ob- 
tained by contacting the Office of Fed- 
eral Financial Management, Office of 
Management and Budget, Washington, 
DC 20503, telephone (202) 395-3993. 

(g) Termination Review Dute. This part 
will have a policy review three years 
from the  date of issuance. 

Subpart A-General 

5 215.1 Purpose. 
This part establishes uniform admin- 

istrative requirements for Federal 
grants and agreements awarded to in- 
stitutions of higher education, hos- 
pitals, and other non-proflt organiza- 
tions. Federal awarding agencies shall 
not impose additional or inconsistent 
requirements, except as provided in 
5 215.4, and 8 215.14 or unless specifically 

‘See 5 CFR 1310.9 for availability of OMB 
circulars. 
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required by Federal s ta tute  or execu- 
tive order. Non-profit organizations 
that implement Federal programs for 
the States are also subject to State  re- 
quirements. 

$215.2 Definitions. 
(a) Accrued expenditures means the 

charges incurred by the recipient dur- 
.-  ing a given period requiring the provi- 

sion of funds for: 
(1) Goods and other tangible property 

received; 
(2) Services performed by employees, 

contractors, subrecipients, a n d  other 
payees; and, 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

(b) Accrued income means the sum of: 
(1) Earnings during a given period 

from: 
(i) Services performed by the  recipi- 

ent, and 
(ii) Goods and other tangible prop- 

erty delivered t o  purchasers, and 
(2) Amounts becoming owed to the 

recipient for which no current services 
or performance is required by the re- 
cipient. 

(c) Acquisition cost of equipment means 
the net  invoice price of the equipment, 
including the cost of modifications, at- 
tachments, accessories, or auxiliary 
apparatus necessary to make the prop- 
erty usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in- 
surance, shall be included or excluded 
from the unit acquisition cost in ac- 
cordance with Lhe recipienb’s regular 
accounting practices. 

(d) Advunce means a payment made 
by Treasury check or other appropriate 
payment mechanism to a recipient 
upon i t s  request either before outlays 
are made by t h e  recipient or  through 
the use of predetermined payment 
scliedules. 

(e) Award means financial assistance 
that provides support or stimulation to  
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by the Federal Government 
to  an eligible recipient. The term does 
not include: technical assistance, 
which provides services instead of 

. .  
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money; other assistance in the form of 
loans, loan guarankes, interest sub- 
sidies, or insurance; direct payments of 
any kind to individuals; and, contracts 
which are required to be entered into 
and administered under procurement 
laws and regulations. 

(f) Cash contributions means the re- 
cipient’s cash outlay, including the 
outlay of money contributed to  the re- 
cipient by third parties. 

(g) Closeout means the process by 
which a Federal awarding agency de- 
termines that  all applicable adminis- 
trative actions and all required work of 
the award have been completed by the 
recipient and Federal awarding agency. 

(h) Contract means a procurement 
contract under an award or subaward, 
a n d  a procurement subcontract under a 
recipient’s or subrecipient’s contract. 

(i) Cost sharing or matching means 
that portion of project or program 
costs not borne by the Federal Govern- 
ment. 

(j) Date 01 completion means t h e  date 
on which all work under an award is 
completed or the date on the  award 
document, or any supplement or 
amendment thereto, on which Federal 
sponsorship ends. 

(k) Disallowed costs means those 
charges to  an award that  the Federal 
awarding agency determines to  be un- 
allowable, in accordance with the ap- 
plicable Federal cost principles or 
other terms and conditions contained 
in the award. 

(1) Equipment means tangible non- 
expendable personal property including 
exempt property charged directly to 
the award having a useful life of more 
than one year and an acquisition cost 
of $5,000 or more per unit. However, 
consistent with recipient policy, lower 
limits may be established. 

(m) Excess property means property 
under t h e  control oE any Federal 
awarding agency that, as determined 
by the head thereof, is no longer re- 
quired for i t s  needs or the discharge of 
its responsibilities. 

(n) Exempt property means tangible 
personal property acquired in  whole or 
in part wi th  Federal funds, where the 
Federal awarding agency has statutory 
mthority t o  vest t i t l e  i n  the recipient 
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bursements for direct charges for goods 
and services, the amount of indirect ex- 
pense incurred, the value of in-kind 
contributions applied, and the net in- 
crease (or decrease) in the amounts 
owed by the recipient for goods and 
other property received, for services 
performecl by employees, contractors, 
subrecipients and other payees and 
other amounts becoming owed under 
programs for which no current services 
or performance are required. 

(v) Personal property means property 
of any kind except real property. I t  
may be tangible, having physical exist- 
ence, or intangible, having no physical 
existence, such as copyrights, patents, 
or securities. 

(w) Prior approval means written ap- 
proval by am authorized official evi- 
dencing prior consent. 

(x) Program income means gross in- 
come earned by the recipient that is di- 
rectly generated by a supported activ- 
ity or earned as a result of the award 
(see exclusions in  §215.24(e) and (h)). 
Program income includes, but is not 
limited to, income from fees for serv- 
ices performed, the use or rental of real 
or personal property acquired under 
federally-funded projects, the sale of 
commodities or fterns fabricated under 
an award, license fees and royalties on 
patents and copyrights, and interest on 
loans made with award funds. Interest 
earned on advances of Federal funds is 
not program income. Except as other- 
wise provided in Federal awarding 
agency regulations or the terms and 
conditions of the award, program in- 
come does not  include the receipt of 
principal on loans, rebates, credits, dis- 
counts, etc., or interest earned on any 
of them. 

(y) Project costs means all allowable 
costs, as set  forth in the applicable 
Federal cost principles, incurred by a 
recipient and the value of the contribu- 
tions made by third parties in accom- 
plishing the objectives of the award 
during the project period. 
(2) Project period means the period es- 

tablished in the  award document dur- 
ing which Federal sponsorship begins 
and ends. 
(aa) Property means, unless otherwise 

stated, real property, equipment, in- 
tangible property and debt instru- 
ments. 

wlthout further obligation to the Fed- 
eral Government. An example of ex- 
empt; property authority is contained 
In the Federal Grant and Cooperative 
Agreement Ac t  (31 U.S.C. 6306), for 
property acquired under an award to  
conduct basic or applied research by a 
non-proflt institution of higher edu- 
cation or non-profit organization 
whose prlncipal purpose is conducting 
scientlfic research. 
(0) Federal awarding agency means 

the Federal agency that provides an 
award to the recipient. 

(p) Federal funds authorized means the 
total amount of Federal funds obli- 
gated by the Federal Government for 
use by the recipient. This amount may 
include any authorized carryover of un- 
obligated funds from prior funding p e  
riods when permitted by agency regula- 
tions or agency implementing instruc- 
tions. 

(9) Federal share of real property, 
equipment, or supplies means that per- 
centage of the property’s acquisition 
costs and any improvement expendi- 
tures paid with Federal funds. 

(r) Funding period means the period of 
time when Federal funding is available 
for obligation by the recipient. 

(s) intangible property and debt instru- 
-rnents means, but  is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru- 
ments, lease agreements, stock and 
other instruments of property owner- 
ship, whether considered tangible or in- 
tangible. 

(t) ObZigations means the amounts of 
orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur- 
ing the same or a future period. 

(u) Outlays or expenditures means 
charges made to the project or pro- 
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, outlays are the 6um of 
cash disbursements for direct charges 
for goods and services, the amount of 
indirect expense charged, the value of 
third party in-kind contributions ap- 
plied and the amount of cash advances 
and payments made to  subrecipients. 
For reports prepared on an accrual 
basis, outlays are the sum of cash dis- 
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(bb) Real propert?/ means land, includ- 
ing land improvements, structures and 
appurtenances thereto, b u t  excludes 
movable machinery and equipment. 

(CC) Recipient means an organization 
receiving financial assistance directly 
from Feder’al awarding agencies to 
carrv out a moiect or program. The 

5215.2 

money, or property in lieu of money, 
made untler an award by a recipient to 
an eligible subrecipient or by a sub- 
recipient t o  a lower tier subrecipient. 
The term includes financial assistance 
when provided by any legal agreement, 
even if the agreement is called a con- 
tract, but  does not include procure- 

term includes- public a d p r i v a t e  insti- 
tutions of higher education, public and 
private hospitals, and other quasi-pub- 
lic and private non-profit organizations 
such as, but not limited to, community 
action agencies, research instltutes, 
educational associations, a n d  health 
centers, The term may include com- 
mercial Organizations, foreign or inter- 
national organizations (such as agen- 
cies of the United Nations) which are 
recipients, subrecipients, or contrac- 
tors or subcontractors of recipients or 
subrecipients at the discretion of the 
Federal awarding agency. The term 
does not include government-owned 
contractor-operated facilities or re- 
search centers providing continued 
support for mission-oriented, large- 
scale programs tha t  are government- 
owned or controlled, or are designated 
as federally-funded research and devel- 
opment centers. 

(dd) Reseurch and development means 
all research activities, both basic a n d  
applied, and all development activities 
that  are supported at universities, col- 
leges, and other non-profit institu- 
tions. “Research” is defined as  a sys- 
tematic study directed toward fuller 
scientific knowledge or understanding 
of the subject studied. “Development” 
is the systematic use of knowledge and 
understanding gained from research di- 
rected toward tlie production of useful 
materials, devices, systems, or meth- 
ods, including design a n d  development 
of prototypes and processes. The term 
research also includes activities in- 
volving tlie training of individuals in  
research techniques where such activi- 
ties utilize the  same facilities as other 
research and development activities 
and where such activities are  not  in- 
cluded in  the iiistruction function. 

(ee) SmiZl uiourds means a grant or 
cooperative agreement not  exceeding 
the small purchase threshold fixed at 
41 U.S.C. 403(11) (currently $25,000). 

(ff) Subawrwd means an award of fi- 
nancial assislance in  the form oi 
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ment of goods and services nor does it 
include any form of assistance which is 
excluded from the definition of 
‘‘award’’ in  §215.2(e). 

(gg) Subrecipient means the legal enti- 
ty to which a subaward is made and 
which i s  accountable to  the recipient 
for the use of the funds provided. The 
term may include foreign or inter- 
national organizations (such as agen- 
cies of the United Nations) at the dis- 
cretion of the Federal awarding agen- 
CY. 

(hh) Supplies means all personal prop- 
erty excluding equipment, intangible 
property, and debt instruments as de- 
fined in this section, and inventions of 
a contractor conceived or first actual ly  
reduced to  practice in the performance 
of work under a funding agreement 
(“subject inventions”), as defined in 37 
CFR par t  401, “Rights to Inventions 
Made by Nonprofit Organizations a n d  
Small Business Firms Under Govern- 
ment Grants, Contracts, and Coopera- 
tive Agreements. ” 

(ii) Suspension means an action b y  a 
Federal awarding agency that tempo- 
rarily withdraws Federal sponsorship 
under a n  award, pending corrective ac- 
tion by the recipient or pending a deci- 
sion to terminate the award by the  
Federal awarding agency. Suspension 
of an award is a separate action from 
suspension under Federal agency regu- 
lations iniplementing E.O. 12549 (51 FR 
6370, 3 CFR, 1986 Comp.. p. 189) and E.O.  
12689 (54 FR 34131, 3 CFR, 1989 Comp., p. 
235), “Debarment and Suspension.” 

(jj) 7%rmi~rution means the cancella- 
tion of Federal sponsorship, i n  whole or 
in part, under an  agreement at any 
time prior t o  the date of completion. 

(kk) Third purty in-kind co?itributions 
means the value of non-cash contribu- 
tions provided by non-Federal t h i r d  
parties. Third party in-kind contribu- 
tions mag be in the form of real prop- 
erty, equipment, supplies and other ex- 
pendable property, and the value of 
goods and services directly benefitiiig 
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a n d  specifically identifiable to the 
project 01’ program. 

(11) Unliquidated obligations, for finan- 
clal reports prepared on a cash basis, 
means the amount of obligations in- 
curred by the recipient that  have not 
been pald For reports prepared on an 
accrued expendtture basis, they rep- 
resent the amount of obligations in- 
curred by the recipient for which an 
outlay has nut been recorded. 

(mm) Unobligated balance means the 
portion oC the funds authorized by the 
Federal awarding agency that  has not 
been obligated by the recipient and Is 
determined by deducting the cumu- 
lative obligations from the cumulative 
funds authorized. 

(nn) Unrecovered indirect cost means 
the difference between the amount 
awarded and the amount which could 
have been awarded under the recipi- 
ent’s approved negotiated indirect cost 
rate. 

(00)  Working capital advance means a 
procedure whereby funds are  advanced 
t o  the recipient t o  cover its estimated 
disbursement needs for a given initial 
period. 

5 216.3 Effect on other issuances. 
For awards subject to this part, all 

administrative requirements of codi- 
fied program regulations, program 
manuals, handbooks and other non- 
regulatory materials which are incon- 
sistent wlth the requirements of this 
part shall be superseded, except to the 
extent they are required by statute, or 
authorized in accordance with the devi- 
ations provision in 5215.4. 

5 216.4 Deviations. 
The Office of Management and Budg- 

et  (OMB) may grant exceptions for 
classes of grants or recipients subject 
to the requirements of this part when 
exceptions are not prohibited by stat- 
ute. However, in the interest of max- 
imum unlformity, exceptions from the 
requirements of thls part  shaIl be per- 
mitted only in unusual circumstances. 
Federal awarding agencies may apply 
more restrictive requirements to a 
class of recipients when approved by 
OMB. Federal awarding agencies may 
apply less restrictive requirements 
when awarding small awards, except 
for those requirements which are stat- 

2 CFR Ch. I I  (1-1-06 Edition) 

utory. Exceptions on a case-by-case 
basis may also be made by Federal 
awarding agencies. 

B 216.6 Subawards, 
Unless sections of this part specifi- 

cally exclude subrecipients from COV- 
erage. the provisions of this part shall 
be applied to subrecipients performing 
work under awards if such subrecipi- 
ents are Institutions of higher edu- 
cation, hospitals or other non-profit or- 
ganizations. State and local govern- 
ment subrecipients are subject to the 
provisions of regulations implementing 
the grants management common rule, 
“Uniform Admi nfstratt ve Require- 
ments for Grants and Cooperative 
Agreements to State and Local Cov- 
ernments,” published a t  7 CFR parts 
3015 and 3016, 10 CFR part 600, 13 CFR 
part 143, 15 CFR part 24. 20 CFR part  
437, 22 CFR part 135,24 CFR parts 44, 85, 
111, 511, 570, 571, 575, 590, 850, 882, 905, 
941, 968, 970, and 990, 28 CFR part 66, 29 
CFR parts 97 and 1410, 32 CFR part  278, 
34 CFR parts 74 and 80, 36 CFR part  
1207, 38 CFR part 43,40 CFR parts 30, 31, 
and 33, 43 CFR partl2, 44 CFR part 13, 
45 CFR parts 74, 92, 602, 1157, 1174, 1183, 
1234, and 2015, and 49 CFR part 18. 
[a9 FR 26281, May 11. 2004, as amended at 70 
FR 51880, A m .  31, 20051 

Subpart B-Pre-Award 
Requirements 

li 216.10 Purpose. 
Sections 215.11 through 215.17 pre- 

scribe forms and instructions and other 
pre-award matters to be used in apply- 
ing for Federal awards. 

fi 216.11 Pre-award policies. 
(a) Use of Grants and Cooperative 

Agreements, and Contracts. In each in- 
stance, the Federal awarding agency 
shall decide on the appropriate award 
instrument (Le, ,  grant, cooperative 
agreement, or contract). The Federal 
Grant and Cooperatlve Agreement Act 
(31 U.S.C. 6301-08) governs the use of 
grants, cooperative agreements and  
contracts. A grant or cooperative 
agreement shall be used only when the 
principal purpose of a transaction is to  
accomplish a public purpose of support 
or stimulation authorized by Federal 
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statute. The statutory criterion for 
choosing between grants and coopera- 
tfve agreements is that for the latter, 
“substantial involvement is expected 
between the executive agency and the 
State, local government, or other re- 
cipient when carrying o u t  the activity 
contemplated in the agreement.“ Con- 
tracts shall be used when the principal 
purpose is acquisition .of ‘property or 
services for t h e  direct benefit or use of 
the Federal Government. 

(b) Public Notice and Priority Set- 
ting. Federal awarding agencies shall 
notify the public of i ts  intended fund- 
ing priorities for discretionary grant 
programs, unless funding priorities are 
established by Federal s ta tute .  

PZ16.12 Forms for applying for Fed- 

(a) Federal awarding agencies shall 
comply with the applicable report 
clearance requirements oi 5 CFR part 
,1320, “Controlling Paperwork Burdens 
on the Public,” with regard t o  all 
forms used by the Federal awarding 
agency in  place of or as a supplement 
t o  the Standard Form 424 (SF-424) se- 
ries. 

(b) Applicants shall use the  SF-424 
series or those forms and instructions 
prescribed by the Federal awarding 
agency. 

(c) For Federal programs covered by 
E.O. 12372, “Intergovernmental Review 
of Federal Programs,” (47 FR 30959, 3 
CFR, 1982 Comp., p. 197) the applicant 
shall complete the appropriate sections 
of the SF424 (Application for Federal 
Assistance) indicating whether the ap- 
plication was subject to  review by the 
State Single Point of Contact (SPOC). 
The name and address of the S P O C  for 
a particular State can be obtained from 
the Federal awarding agency or the 
Catalog 01 Pederol Domestic Assista7rce. 
The S P O C  shall advise the applicant 
whether the program for which applica- 
tion is made has been selected by that 
State for review. 

(cl) Federal awarding agencies that do 
not use Lhe SF-424 form should indi-  
cate whether the application is subject 
to  review by the State  under E.0. 12372. 

6215.19 Debarment and suspension. 
Federal awarding agencies and re- 

cipients shall comply with Federal 

eral assistance. 
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agency regulations implementing E.0.s 
12549 and 12609, “Debarment and  Sus- 
pension. ” Under those regulations, cer- 
tain parties who are debarred, SUS- 
pended or otherwise excluded may not  
be participants or principals in Federal 
assistance awards and subawards, and 
in certain contracts under those 
awards and subawards. 
[70 FR 51879, AUg. 31. 20053 

1 216.14 Special award conditions. 
If an applicant or recipient: has a his- 

tory of poor performance, is not  finan- 
cially stable, has a management sys- 
tem tha t  does not meet the standards 
prescribed In this part, has not  con- 
formed t o  the terms and conditions of 
a previous award, or is not otherwise 
responsible, Federal awarding agencies 
may impose additional requirements as  
needed, provided that such applicant or 
recipient is notified in writing as to: 
the nature of the additional require- 
ments, the reason why the additional 
requirements are being imposed, the  
nature of the corrective action needed, 
the t ime allowed for completing the  
corrective actions, and the method for 
requesting reconsideration of the  addi- 
tional requirements imposed. Any spe- 
cial conditions shall be promptly re- 
moved once the conditions that 
prompted them have been corrected. 

1216.16 Metric system of measure- 

The Metric Conversion Act,  as 
amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de- 
clares tha t  the metric system is the  
preferred measurement system for U.S. 
trade and commerce. The A c t  requires 
each Federal agency t o  establish a date  
or dates in consultation with the Sec- 
retary of Commerce, when the metr ic  
system of measurement will be used in 
the agency’s procurements, grants, and 
other business-related activities. Met-  
ric implementation may take longer 
where the use of the system is initially 
impractical or likely to  cause signifi- 
cant inefficiencies in  the accomplish- 
ment of federally-funded activities. 
Federal awarding. agencies shall follow 
the provisions of E.O. 127’70, “Metric 
Usage in Federal Government Pro- 
grams” (56 FR 35001, 3 CPR, 1991 Gomp., 
p. 343). 

ment. 
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5 Z L f i . l G  Resource Conservation and 

Under the Act, any State agency or 
agency of a political subdivision of a 
State whlch is using appropriated Fed- 
eral funds must comply with section 
6002. Section 6002 requires that pref- 
erence be given in procurement pro- 
grams to the purchase of specific prod- 
ucts containing recycled materials 
identified in guidelines developed by 
the Environmental Protection Agency 
(EPA) (40 CFR parts 247-254). Accord- 
ingly, State and local institutions of 
higher education, hospitals, and non- 
profit organizations that receive direct 
Federal awards or other Federal funds 
shall give preference In their procure- 
ment programs funded with Federal 
funds to  the purchase of recycled prod- 
ucts pursuant to the EPA guidelines. 

8 216.17 Certifications and representa- 

Unless prohibited by statute or codi- 
fied regulation, each Federal awarding 
agency is authorized and  encouraged to 
allow recipients to submit certifi- 
cations and representations required 
by statute, executive order, or regula- 
tion on an annual basis, if the recipi- 
ents have ongoing and continuing rela- 
tionships wi th  the agency. Annual cer- 
tifications and representations shall be 
signed by responsible officials with the 
authority t o  ensure recipients’ compli- 
ance with the pertinent requirements. 

Reoovery Act. 

tions. 

Subpart C-Post Award 
Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 

8215.20 Purpose of financial and pro- 

Sections 215.21 through 215.28 pre- 
scribe standards for financial manage- 
ment systems, methods for making 
payments and rules for: satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de- 
termining allowability of cost, and es- 
tablishing fund availability. 

§ 216.21 Standards for financial man- 

(a) Federal awarding agencies shall 
require recipients to relate financial 

gram management. 

agement systems. 
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data to performance data and develop 
unit cost information whenever prac- 
tical. 

(b) Recipients’ financial management 
systems shall provide for the following. 

(1) Accurate, current and complete 
disclosure of the financial results of 
each federally-spomored project or 
program in accordance with the report- 
ing requirements set forth In $215.52. If 
a Federal awarding agency requires re- 
porting on an accrual basis from a re- 
cipient that  maintains its records on 
other than an accrual basis, the recipi- 
ent shall not be required t o  establish 
an accrual accountlng system. These 
recipients may develop such accrual 
data for i ts  reports on the basis of a n  
analysis of the documentation on hand. 

(2) Records that identify adequately 
the source and application of funds for 
federally-sponsored activities. These 
records shall contain information per- 
taining t o  Federal awards, authoriza- 
tions, obligations, unobIigated bal- 
ances, assets, outlays, income and in- 
terest. 

(3) Effective control over and ac- 
countability for all funds, property and 
other assets. Recipients shall ade- 
quately safeguard all such assets and 
assure they are used solely for author- 
ized purposes. 

(4) Comparison of outlays with budg- 
e t  amounts for each award. Whenever 
appropriate, financial information 
should be related t o  performance and 
unit cost data. 

(5) Written procedures t o  minimize 
the time elapsing between the transfer 
of funds to the recipient from the U.S. 
Treasury and the issuance or redemp- 
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent that the 
provisions of the Cash Management Im- 
provement Act (CMIA) (Pub. L. 101-453) 
govern, payment methods of State  
agencies, instrumentalities, and fiscal 
agents shall be consistent with CMIA 
Treasury-State Agreements or the 
CMIA default procedures codified at 31 
CFR part 205, “Withdrawal of Cash 
from the Treasury for Advances under 
FederaI Grant and  Other Programs.” 

(6 )  Written procedures for deter- 
mining the reasonableness, allocability 
and allowabil2ty of costs in accordance 
with the provisions of the applicable 
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the actual disbursements by the recipi- 
en t organization for direct program or 
project costs and the proportionate 
share of any  allowable indirect costs. 

(c) Whenever possible, advances shall 
be consolidated to cover anticipated 
cash needs for all awards made by the 
Federal awarding agency t o  the recipi- 
ent. 

(1) Advance payment mechanisms in- 
clude. but are not limited to, Treasury 

Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records including cost 
accounting records that are supported 
by source documentation. 

(c) Where the Federal Government 
guarantees or insures the repayment of 
money borrowed by the recipient, the 
Federal awarding agency, at its discre- 
tion, may require adequate bonding 
and insurance if the bonding and insur- 
ance requirements of the recipient a re  
not deemed adequate to  protect the in- 
terest of the Federal Government. 

(d) The Federal awarding agency may 
require adequate fidelity bond coverage 
where the recipient lacks sufficient. 
coverage to  protect the Federal Gov- 
ernment’s interest. 

(e) Where bonds are required in the 
situations described above, the bonds 
shall be obtained from companies hold- 
ing certificates of authority as accept- 
able sureties, as prescribed in 31 CFR 
part 223, “Surety Companies Doing 
Business with the United States.” 

5215.22 Payment. 
(a) Payment methods shall minimize 

the t ime elapsing between the transfer 
of funds from the United States Treas- 
ury and the issuance or redemption of 
checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru- 
mentalities shall be consistent with 
Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
part 205. 

(b) Recipients are  to be paid in a d -  
vance, provided they maintain or dem- 
onstrate the willingness t o  maintain: 

(1) Writtell  procedures that minimize 
the time elapsing between the transfer 
of funds and disbursement by the re- 
cipient, a n d  

(2) Financial management systems 
that meet the standards €or fund con- 
trol and ilccountaliilitg as  established 
in 5215.21. Cash advances to a recipient 
organization shall be limited to  Lhe 
minimum amounts needed and be 
timed t o  be in accordance with the ac- 
tual, immediate cash requirements of 
the recipient organization in  carrying 
out the purpose of the approved pro- 
gram or project. The timing and 
amount of cash advances shall be as 
close as is admiiiistratlvely feasible t o  

47 

checG and electronic funds transfer. 
~ 

(2) Advance payment mechanisms are 
subject t o  31 CFR part 205. 

(3) Recipients shall be authorized to  
submit requests for advances and reim- 
bursements at least monthly when 
electronic fund transfers are not  used. 

(d) Requests for Treasury check ad- 
vance payment shall be submitted on 
SF-270, “Request for Advance or Reim- 
bursement,’’ or other forms as may be 
authorized by OMB. This form is not t o  
be used when Treasury check advance 
payments are made to  the recipient 
automatically through the use of a pre- 
determined payment schedule or if pre- 
cluded by special Federal awarding 
agency instructions for electronic 
funds transfer. 

(e) Reimbursement is the preferred 
method when the requirements in  
§215.12(b) cannot be met .  Federal 
awarding agencies may also use this 
method on any construction agree- 
ment, or i f  the major portion of the  
construction project is accomplished 
through private market financing or 
Federal loans, and the Federal assist- 
ance constitutes a minor portion of the 
project . 

(1) When the reimbursement method 
is used, the Federal awarding agency 
shall make payment within 30 days 
after receipt of the billing, unless the 
billing is improper. 

(2) Recipients shall be authorized to  
submit request for reimbursement at 
least monthly when electronic funds 
transfers are not used. 

(f) If a recipient cannot meet the cri- 
teria for advance payments and the 
Federal awarding agency has deter- 
mined that reimbursement is not  fea- 
sible because the recipient lacks suffi- 
cient working capital, the Federal 
awarding agency may provide cash on a 
working capital advance basis. Under 
this procedure, the Federal awarding 
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agancy shall advance cash to the re- 
cipient t o  cover its estimated disburse- 
ment needs for an initial period gen- 
crally geared to the awardee’s dis- 
bursing cycle. Thereafter, the Federal 
awarding agency shall reimburse the 
recipient for its actual cash disburse- 
ments The working capital advance 
method of payment shall not be used 
for recipients unwilling or unable to 
provide tlmely advances to their sub- 
recipient to meet the subrecipient’s ac- 
tual cash disbursements. 

(g) To the extent available. recipi- 
ents shall disburse funds available from 
repayments to and interest earned on a 
revolving fund, program income, re- 
bates, refunds, contract settlements, 
audit recoveries and Interest earned on 
such funds before requesting additional 
cash payments. 

(h) Unless otherwise required by stat- 
ute, Federal awarding agencies shall 
not withhold payments for Proper 
charges made by recipients at any time 
during the project period unless para- 
graphs (h)(l) or (2) of this section 
apply. 

(1) A recipient has failed to comply 
with the project objectives, the terms 
a n d  conditions of the award, or Federal 
reporting requirements. 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in  OMB Circular A- 
129, “Managing Federal Credit Pro- 
grams.” Under such conditions, the 
Federal awarding agency may, upon 
reasonable notice, inform the recipient 
that payments shall not be made for 
obligations incurred after a specified 
date until the conditions are corrected 
or the indebtedness to the Federal Gov- 
ernment is liquidated. 

(i) Standards governing the use of 
banks and other institutions as deposi- 
tories of funds advanced under awards 
are as follows. 

(1) Except for situations described in 
paragraph (i)(Z) of this section, Federal 
awarding agencies shall not require 
separate depository aocounts for funds 
provided to a recipient or establish any 
eligibility requirements for deposi- 
tories for funds provided to a recipient. 
However, recipients must be able t o  ac- 
count for the receipt, obligation and 
expenditure of funds. 

2 CFR Ch. II (1-1-06 Edition) 

(2) Advances of Federal f u n d s  shall be 
deposited and maintained in insured 
accounts whenever possible. 

(j) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients shall be 
encouraged to use women-owned and 
minority-owned banks (a bank which is 
owned at least 50 percent by women or 
m.inority group members). 

(IC) Recipients shall maintain ad- 
vances of Federal funds in interest 
bearing accounts, unless paragraphs 
&)(I), (2) or (3) of this section apply. 

(1) The recipient receives less than 
$120,000 in  Federal awards per year. 

(2) The best reasonably available in- 
terest bearing account would not  be ex- 
pected to  earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that  it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(1) For those entities where CMIA 
and its implementing regulations at  31 
CFR part 205 do not apply, interest 
earned on Federal advances deposited 
in interest bearing accounts shall be 
remitted annually to Department of 
Health and Human Services, Payment 
Management System, Rockville, MD 
20852. Interest amounts up t o  $250 per 
year may be retained by the recipient 
for administrative expense. State uni- 
versities and hospitals shall comply 
with CMIA, as it pertalns to interest. If 
an entity subject to CMIA uses its own 
funds to pay pre-award costs for discre- 
tionary awards without prior written 
approval from the Federal awarding 
agency, it waives Its right to recover 
the interest under CMIA. 

(m) Except as noted elsewhere in this 
part, only the following forms shall be 
authorieed for the recipients in re- 
questing advances and reimburse- 
ments. Federal agencies shall not re- 
quire more than an original and two 
copies of these forms. 

(1) SF-270, Request for Advance or 
Reimbursement. Each Federal award- 
ing agency shall adopt the SF-270 as a 
standard form for all nonconstruction 
programs when electronic funds trans- 
fer or predetermined advance methods 

___ 
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are not used. Federal awarding agen- 
cies, however, have t h e  option of using 
this form for construction programs i n  
lieu of the SP-271, “Outlay Report a n d  
Request for Reimbursement for Con- 
struction Programs.” 

(2) , 9 4 7 1 ,  Outlay Report and Re- 
quest for Reimbursement for Construc- 
tion Programs. Each Federal awardjng 
agency shall adopt the SF-271 as the 
standard form to  be used for requesting 
reimbursement for construction pro- 
grams. However, a Federal awarding 
agency may substitute the SF-270 
when the Federal awarding agency de- 
termines that it provides adequate in- 
formation t o  meet Federal needs. 

5 216.23 
(a) All contributions, including cash 

and t h i r d  party in-kind, shall be ac- 
cepted as part of the recipient’s cost 
sharing or matching when such con- 
tributions meet all of the following cri- 
teria. 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other federally-assisted project 
or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica- 
ble cost principles. 

(5) Are not paid by the Federal Gov- 
ernment under another award, except 
where authorized by Federal statute to 
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget when required by the Federal 
awarding agency. 

(7) Conform to other provisions of 
Lhis part, as applicable. 

(b) Unrecovered indirect costs may be 
included as part of cost sharing or 
matching only with the prior approval 
of the Federal awarding agency. 

(c) Values for recipient contributions 
of services and property shall be estab- 
lished in accordance with the applica- 
ble cost principles. If a Federal award- 
ing agency authorizes recipients t o  do- 
nate buildings or land for construction/ 
facilities acquisition projects or long- 
term use, the value of the donated 
liropertg for cost sharing or matching 
shall be the lesser of paragraphs (c)(l) 
or (2) of this section. 

Cost sharing or matching. 

5 215.23 

(1) The certified value of the remain- 
ing life of the property recorded in  the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market  value. 
However, when there is sufficient jus- 
tification, the Federal awarding agen- 
cy may approve the use of the current 
fair market value of the donated prop- 
erty, even if it exceeds t h e  certified 
value at the time of donation to  the 
project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un- 
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an  ap- 
proved project or program. Rates  for 
volunteer services shall be consistent 
with those paid for similar work in  the  
recipient’s organization. In those in- 
stances in  which the required skills are 
not found in the recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor mar- 
ket in  which the recipient competes for 
the kind of services involved. In either 
case, paid fringe benefits t ha t  a r e  rea- 
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services shall be val- 
ued at the employee’s regular ra te  of 
pay (plus an amount of fringe benefits 
that  are reasonable, allowable, and al- 
locable, but exclusive of overhead 
costs), provided these services are  in 
the same skill for which the employee 
is normally paid. 

(f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed t o  donated supplies in- 
cluded in the cost sharing or matching 
share shall be reasonable and shall not  
sxceed the fair market value of the 
property at the time of the donation. 

(g) The method used for determining 
:ost sharing or matching for donated 
xjuipment, buildings and land for 
Nhich title passes t o  the recipient may 
liffer according t o  the purpose of the 
Lward, i f  paragraphs (g)(l) or (2) of this 
m t i o n  apply. 

(1) If the puiyose of the award is t o  
tssist the recipient in the acquisition 
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of equipment, buildings or land, the 
to t a l  value of the donated property 
may be claimed as cost sharing or 
matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor- 
mally only depreciation or use charges 
for equipment and buildings may be 
made. However, the full value of equip- 
ment or other capital assets and fair 
rental charges for land may be allowed, 
provided khat the Federal awarding 
agency has approved the charges. 

(h) The value of donated property 
shall be determined in accordance with 
the usual accounting policies of the re- 
cipient, with the following qualifica- 
tions. 

(1) The value of donated land and 
buildings shall not exceed its fair mar- 
ket value at the time of donation to 
the recipient as established by an inde- 
pendent appraiser (e.g., certified real 
property appraiser or General Services 
Administration representative) and 
certified by a responsible official of the 
recipient. 

(2) The value of donated equipment 
shall not exceed the fair market value 
of equipment of the same age and con- 
dition a t  the time of donation. 

(3) The value of donated space shall 
not exceed the fair rental value of com- 
parable space as established by an inde- 
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

( 4 )  The value of loaned equipment 
shall not exceed its fair rental value. 

(5) The following requirements per- 
tain to  the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services shall be docu- 
mented and, to  the extent feasible, sup- 
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate- 
rial, equipment, buildings and land 
shall be documented. 

5 216.24 Program income. 
(a) Federal awarding agencies shall 

apply the standards se t  forth in this 
section in requiring recipient organiza- 
tions to account for program income 

2 CFR Ch. II (1-1-06 Edifion) 

related to projects financed in whole or 
in part with Federal funds. 

(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period shall 
be retained by the recipient and, in ac- 
cordance with Federal awarding agency 
regulations or the terms and condl- 
tions of the award, shall be used tn one 
or more of the ways listed in the fol- 
lowing. 

(1) Added to funds committed to the 
project by the Federal awarding agency 
and recipient and uaed to  further eligi- 
ble project or program objectives. 

(2) Used to  finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or  
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When an agency authorizes the 
disposition of promam income as de- 
scribed in paragraphs (b)(l) or (b)(2) of 
this section, program income in excess 
of any limits stipulated shall be used in 
accordance with paragraph (b)(3) of 
this section. 

(d) In the event that the Federal 
awarding agency does not specify in its 
regulations or the terms and condi- 
tions of the award how program income 
is to be used, paragraph (b)(3) of this 
section shall apply automatically to 
all projects or programs except re- 
search. For awards that support re- 
search, paragraph (b)(l) of this section 
shall apply automatically unless the 
awarding agency indicates in the terms 
and conditions another alternative on 
the award or the recipient is subject to  
special award conditions, as indicated 
in 8215.14. 

(e) Unless Federal awarding agency 
regulations or the terms and condi- 
tions of the award provide otherwise, 
recipients shall have no obligation to 
the Federal Government regarding pro- 
gram income earned after the end of 
the project period. 

(f) I€ authorized by Federal awarding 
agency regulations or  the terms and 
conditions of the award, costs incident 
to the generation of program income 
may be deducted from gross income to  
determine program income, provided 
these costs have not been charged to  
the award. 
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(6) Proceeds from the sale of property 
shall be handled in  accordance with the 
requirements of the Property Stand- 
ards (see $216.30 through 5215.37). 

(h) Unless Federal awarding agency 
regulations or the terms and condition 
of the award provide otherwise, recipi- 
ents shall have no obligation t o  the 
Federal Government with respect t o  
program income earned from license 
fees and royalties for copyrighted ma- 
terial, patents, patent applications, 
trademarks, and inventions produced 
under an award. However, Patent and 
Trademark Amendments (35 U.S.C. 18) 
apply to inventions made under an ex- 
perimental, developmental, or research 
award. 

8215.26 Revision of budget and pro- 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon Federal award- 
ing agency requirements. It shall be re- 
lated t o  performance for program eval- 
uation purposes whenever appropriate. 

(b) Recipients are required t o  report 
deviations from budget and program 
plans, a n d  request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For nonconstruction awards, re- 
cipients shall request prior approvals 
fi,om Federal awarding agencies for one 
or more of the following program or 
budget related reasons. 

(1) Change in  the scope or the objec- 
tive of the project or program (even If 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a k e y  person specified 
in the application or award document. 

(3) The absence for more than three 
months, or a 25 percent reduction in 
time devoLed to  the project, bg the ap- 
proved project director or principal in- 
vestigator. 

(4) The need for additional Federal 
f t~ndinp. 

(5) The Lransfer of amounts budgeted 
foy indirect costs to absorb increases in  
direct costs, or vice versa, if  approval 
is required by the Federal awarding 
agency, 

gram plans. 
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(6) The inclusion, unless waived by 
the Federal awarding agency, of costs 
that require prior approval in accord- 
ance with any of the following, as ap- 
plicable: 

(i) 2 CPR part 220, “Cost Principles 
for Educational Institutions (OMB Cir- 
cular A-21);” 

(ii) 2 CFR part 230, “Cost Principles 
for Non-Profit Organizations (OMB Cir- 
cular A-122);” 

(iii) 45 CFR part ‘74, Appendix E, 
“Principles €or Determining Costs Ap- 
plicable t o  Research and Development 
under Grants a n d  Contracts wi th  Hos- 
pitals;” and 

(iv) 48 CFR part 31, “Contract Cost 
Principles and Procedures. ” 

(7) The transfer of funds allotted for 
training allowances (direct payment to  
trainees) t o  other categories of ex- 
pense. 

(8) Unless described in the applica- 
tion and funded in the approved 
awards, the subaward, transfer or con- 
tracting out of any work under an 
award. This provision does not apply to  
the purchase of supplies, mater ia l ,  
equipment or general support services. 

(d) No other prior approval require- 
ments for specific items may be im- 
posed unless a deviation has been ap- 
proved by OMB. 

(e) Except for requirements listed in  
paragraphs (c)(l) and (c)(4) of this sec- 
tion, Federal awarding agencies are  au- 
thorized, at their option, to  waive cost- 
related and administrative prior writ- 
ten approvals required by 2 CFR parts  
220 and 230 (OMB Circulars A-21 and A- 
122). Such waivers may include author- 
izing recipients to  do any one or more 
of the following. 

(1) Incur pre-award costs 90 calendar 
days prior to award or more than 90 
calendar days with the prior approval 
of the Federal awarding agency. All 
pre-award costs are incurred at the re- 
cipient’s risk (Le. ,  the Federal award- 
ing agency is under 110 obligation t o  re- 
imburse such costs if for any reason 
the recipient does not receive an a w a r d  
or if  Che award is less than anticipated 
and inadequate to cover such costs). 

(2) Initiate a one-time extension of 
the expiration date  of the award of up 
to 12 months unless one or more of the 
rollowing concli tions apply, For one- 
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time extensions, the recipient must no- 
tU.y the Federal awarding agency in 
writing with the supporting reasons 
and  revised expiration date at least 10 
day6 before the expiration date speci- 
fied in the award. This one-time exten- 
sion may not be exercised merely for 
the purpose of using unobligated bal- 
ances. 

( i j  The berms and conditions of award 
prohibit the extension. 

(ii) The extension requires additional 
Federal funds. 

(iii) The extension involves any 
change in the approved objectives or 
scope of the project. 

(3) Carry forward unobligated bal- 
ances to subsequent funding periods. 

( 4 )  For awards that support research, 
unless the Federal awarding agency 
provides otherwise in the award or in 
the agency's regulations, the prior ap- 
proval requirements described in this 
paragraph (e) are automatically waived 
(Le . ,  recipients need not obtain such 
prior approvals) unless one of the con- 
ditions included in paragraph (e)@) ap- 
plies. 

(f) The Federal awarding agency 
may, at its option, restrict the transfer 
of funds among direct cost categories 
or programs, functions and activities 
for awards in which the Federal share 
of the project exceeds $100,000 and the 
cumulative amount of such transfers 
exceeds or is expected to exceed 10 per- 
cent of the total budget as last ap- 
proved by the Federal awarding agen- 
cy. No Federal awarding agency shall 
permit a transfer that would cause any 
Federal appropriation or part thereof 
to  be used for purposes other than 
those consistent with the original in- 
tent of the appropriation. 

(9) All other changes to  nonconstruc- 
tion budgets, except for the changes de- 
scribed in paragraph (j) of this section, 
do not require prior approval. 

(h) For construction awards, recipi- 
ents shall request prior written ap- 
proval promptly from Federal awarding 
agencies for budget revisions whenever 
paragraphs (h)(l), (2) or (3) of this sec- 
tion apply. 

(1) The revision results from changes 
in the scope or the objective of the 
project or program. 

(2) The need arises for additional 
Federal funds to complete the project. 

2 CFR Ch. I I  (1-1-06 Edition) 

(3) A revision is desired which in- 
volves specific costs for which prior 
written approval requirements may be 
imposed consistent wi th  applicable 
OMB cost principles listed in 5 215.27. 

(1) No other prior approval require- 
ments for specific items may be im- 
posed unless a deviation has been sp- 
proved by OMB. 

(j) When a Federal awarding agency 
makes an award that provldes support 
for both construction and nonconstruc- 
tion work, the Federal awarding agen- 
cy may require the reciplent to request 
prior approval from the Federal award- 
ing agency before making any fund or 
budget transfers between the two types 
of work supported. 

(k) For both construction and non- 
construction awards, Federal awarding 
agencies shall require recipients to no- 
tify the Federal awarding agency in 
writing promptly whenever the amount 
of Federal authorized funds is expected 
to  exceed the needs of the recipient for 
the project period by more than $5000 
or five percent of the Federal award, 
whichever is greater. This notification 
shall not be required if an application 
for additional funding is submitted for 
a continuation award. 

(1) When requesting approval for 
budget revisions, recipients shall use 
the budget forms that were used in the 
application unless the Federal award- 
ing agency indicates a letter of request 
suffices. 

(m) Within 30 calendar days from the 
date of receipt of the request for budg- 
et revisions, Federal awarding agencies 
shall review the  request and notify the 
recipient whether the budget revisions 
have been approved. If the revision is 
still under consideration at the end of 
30 calendar days, the Federal awarding 
agency shall inform the recipient in 
writing of the date when the recipient 
may expect the decision. 
[69 FR 26281, May 11, 2004, as amended at 70 
FR 51880, Aug. 31, 20051 

1216.26 Non-Federal audits. 
(a) Recipients and subrecipients that 

are institutions of higher education or 
other non-profit organizations (includ- 
ing hospitals) shall be subject t o  the 
audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501-7507) and revised OMB 
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Circular A-133, “Audits of States, visions of the  Federal Acquisition Reg- 
Local Goveniments, and Non-Profit 01,- 
ganizations.” 

(b) State and local governments shall 
be subject t o  the audit ~ ~ U i r e m e l i t S  $216.28 Period of availabilitg of funds. 
col’tailled in the Audit Act m e r e  a funding period is specified, a Amendmelits Of u’S’c’ 7501- recipient may charge to  the grant only 
“Audits of States. Local Governments, tiolls incurred durillg the funding pe- 

ulation (FAR) a t  40 CPR part 31. 

[‘IO FR 61000, Aus. 31, 20061 

7507) and revised OMB A-133s allowable costs resultillg from obliga- 

riod and any pre-award costs author- 
ized by the Federal awarding agency. 

.~~~ ~ 

and Non-Profit Organizations.” 
(c) For-profit hospitals not covered 

by the audit provisions of revtsed OMB 
Circular A-133 shall be subject t o  the 
audit requirements of the Federal 
awarding agencies. 

(d) Commercial organizations shall 
be subject to  the audit  requirements of 
the Federal awarding agency or t h e  
prime recipient as incorporated into 
the award document. 

9: 215.27 Allowable costs. 
For each kind of recipient, there is a 

set of Federal principles for deter- 
mining allowable costs. Allowability of 
costs shall be determined in accord- 
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or federally-recognized Indian 
tribal governments is determined in 
accordance with the  provisions of 2 
CFR part 225, “Cost Principles for 
State, Local, and Indian Tribal Govern- 
ments (OMB Circular A-87.” The allow- 
ability of costs incurred by non-profit 
organizations is determined in accord- 
ance with the provisions of 2 CFR part 
230, “Cost Principles for Non-Profit Or- 
ganizations (OMB Circular A-122).” The 
allowability of costs incurred by insti- 
tutions of higher education is deter- 
mined in accordance with the provi- 
sions of 2 CFR part 220, “Cost Prln- 
ciples for Educational Institutions 
(OMB Circular A-21).” The allowability 
of costs incurred by hospitals is deter- 
mined in accordance with the provi- 
sions of Appendix E of 46 CFR part 74, 
“Principles for Determining Costs Ap- 
plicable t o  Research and Development 
Under Grants and Contracts with Hos- 
pitals.” The allowability of costs in- 
curred by commercial organizations 
and those non-profit organizations list- 
ed in AtLachmenL C to  Circular A-122 is 
determined in accordance with the pro- 
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3 215.29 Conditional exemptions. 
(a) OMB authorizes conditional ex- 

emption from OMB administrative re- 
quirements and cost principles circu- 
lars for certain Federal programs with 
statutorily-authorized consolidated 
planning and consolidated administra- 
tive funding, that are identified by a 
Federal agency and approved by the 
head of the Executive department or 
establishment. A Federal agency shall 
consult with OMB during i t s  consider- 
ation of whether to grant such an  ex- 
emption. 

(b) To promote efficiency in  State  
and local program administration, 
when Federal non-entitlement pro- 
grams with common purposes have spe- 
cific statutorily-authorized consoli- 
dated planning and consolidated ad- 
ministrative funding and where most  of 
the State  agency’s resources come 
from non-Federal sources, Federal 
agencies may exempt these covered 
State-administered, non-entitlement 
grant programs from certain OMB 
grants management requirements. The 
exemptions would be from: 

(1) The requirements in 2 CFR part  
225, “Cost Principles for State, Local, 
and Indian Tribal Governments (OMB 
Circular A-87)” other than the 
allocability of costs provisions that are 
contained in subsection C.3 of Appendix 
A to that part; 

(2) The requirements in 2 CFR part  
220, “Cost Principles for Educational 
Institutions (OMB Circular A-21)” 
other than the allocability of costs pro- 
visions khat are contained in  paragsaph 
C.4 in  section C of the Appendix Lo that 
part; 

(3) The secluirernents iii 2 CFR part 
230,  “Cost Principles for Non-Profit Or- 
ganizations (OMB Circular A-122)” 
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other than the allocability of costs pro- 
visions that are in paragraph A.4 in 
section A of Appendix A to that part; 

(4) The administrative requirements 
provisions of part 215 (OMB Circular A- 
110, “Uniform Administrative Require- 
ments for Grants and Agreements with 
Institutions of Higher Education, Hos- 
pltals, and Other Non-Profit; Organiza- 
tions,”); and 

(5) The agencies’ grants management 
common rule (see 8215.5). 

(c) #en a Federal agency provides 
th is  flexibility, as a prerequisite to  a 
State’s exercising this option, a State 
must adopt its own written fiscal and 
administrative requirements for ex- 
pending and accounting for all funds, 
which are consistent with the provi- 
sions of 2 CFR part 225, “Cost Prin- 
ciples for State, Local, and Indian 
Tribal Governments (OMB Circular A- 
87)” and extend such policies t o  all sub- 
recipients. These fiscal and administra- 
tlve requirements must be sufficiently 
specific t o  ensure that: funds are used 
in compliance with all applicable Fed- 
eral statutory and regulatory provi- 
sions, costs are reasonable and nec- 
essary for operating these programs, 
and funds are not be used for general 
expenses required t o  carry out other 
responsibilities of a State or i ts  sub- 
recipients. 
[69 FR 26281, May 11, 2004, as amended at 70 
FR 51881, Aug. 31, 20057 

PROPERTY STANDARDS 

5 215.30 Purpose of property stand- 

Sections 215.31 through 215.37 set 
forth uniform standards governing 
management a n d  disposition of prop- 
erty furnished by the Federal Govern- 
ment whose cost was charged to a 
project supported by a Federal award. 
Federal awarding agencies shall re- 
quire recipients to observe these stand- 
ards under awards and shall not impose 
additional requirements, unless specifi- 
cally required by Federal statute. The 
recipient may use its own property 
management standards and procedures 
provided it observes the provisions of 
p 215.31 through 8 215.37. 

ards. 

2 CFR Ch. I I  (1-1-06 Edition) 

4 216.31 Insurance coverage. 
Recipients shall, at a minimum, pro- 

vide the equivalent insurance coverage 
for real property and equipment ac- 
quired with Federal funds as provided 
to  property owned by the recipient. 
Federally-owned property need no t  be 
insured unless required by the terms 
and conditions of the award. 

4 215.32 Real property. 
Each Federal awarding agency shall 

prescribe requirements for recipients 
concerning the use and disposition of 
real property acquired in whole or in 
part under awards. Unless otherwise 
provided by statute, such require- 
ments, at a minimum, shall contain 
the following. 

(a) Title to real property shall vest in 
the recipient subject t o  the condition 
that the recipient shaIl use the real 
property for the authorized purpose of 
the project a6 long as it is needed and 
shall not encumber the property with- 
out approval of the Federal awarding 
agency. 

(b) The recipient shall obtain written 
approval by the Federal awarding agen- 
cy for the use of real property in other 
federally-sponsored projects when the 
recipient determines that the property 
is no longer needed for the purpose of 
the original project. Use in other 
projects shall be limited to those under 
federally-sponsored projects (Le., 
awards) or programs that have pur- 
poses consistent with those authorized 
for support by the Federal awarding 
agency. 

(c) When the real property is no 
longer needed as provided in para- 
graphs (a) and (b) of this section, the 
recipient shall request disposition in- 
structions from the FederaI awarding 
agency or its successor Federal award- 
ing agency. The Federal awarding 
agency shall observe one or more of the 
f o 11 owing disposition instructions . 

(1) The recipient may be permitted to 
retain title without further obligation 
to  the Federal Government after it 
compensates the Federal Government 
for that percentage of the current fair 
market value of the property attrib- 
utable to the Federal participation in 
the project. 
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(2) The recipient, may be directed to 
sell the property under guidelines pro- 
vided by the Federal awarding agency 
and pay the Federal Government for 
that  percentage of the current fair 
market value of the property attrib- 
utable to the Federal participation in  
the project (after deducting actual and 
reasonable selling and fix-up expenses, 
i f  any, from the sales proceeds). When 
the recipient is authorized or required 
to sell the property, proper sales proce- 
dures shall be established that provide 
for competition to  the extent prac- 
ticable and result in the highest pos- 
sible return. 

(3) The recipient may be directed to 
transfer title t o  the property t o  the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable per- 
centage of the current fair market 
value of the property. 

8 216.35 Federally-owned and exempt 

(a) Federally-owned proper@. (1) Title 
to federally-owned property remains 
vested in the Federal Government. Re- 
cipients shall submit annually an in- 
ventory listing of federally-owned 
property in their custody to the Fed- 
eral awarding agency. Upon completion 
of the award or when the property is  no 
longer needed, the recipient shall re- 
port the property to  the Federal award- 
ing agency for further Federal agency 
utilization. 

(2) If the Federal awarding agency 
has 110 further need for the property, it 
shall be declared excess and  reported t o  
the General Services Administration, 
unless the Federal awarding agency 
has statutory authority to dispose of 
the property by alternative methods 
(e.g., the authority provided by the 
Federal Technology Transfer Act (15 
U.S.C. 3710 (I)) to donate research 
equipment to educational and non-prof- 
it organizations in accordance with 
E.O. 12821, “Improving Mathematics 
and Science Education in Support of 
the National Education Goals” (57 FR 
64285, 3 GFR, 1992 Cornp., p. 323)). Ap- 
propriate instructions slia.11 be issued 
to the recipient by the Federal award- 
ing agency. 

property. 
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(b) Exempt propertu. When statutory 
authority exists, the Federal awarding 
agency has the option t o  vest  title t o  
property acquired with Federal funds 
in the recipient without further obliga- 
tion to  the Federal Government and 
under conditions the Federal awarding 
agency considers appropriate. Such 
property is “exempt property.” Should 
a Federal awarding agency not estab- 
lish conditions, title to exempt prop- 
erty upon acquisition shall vest In the 
recipient without further obligation to 
the Federal Government. 

§ 215.34 Equipment. 
(a) Title to  equipment acquired by a 

recipient with Federal funds shall vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient shall not use equip- 
ment acquired with Federal funds to  
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute,  for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient shall use the equip- 
ment in the project or program for 
which it was acquired as long a s  need- 
ed, whether or not the project or pro- 
gram continues t o  be supported by Fed- 
eral funds and  shall not encumber the 
property without approval of the Fed- 
eral awarding agency. When no longer 
needed for the original project or pro- 
gram, the recipient shall use the equip- 
ment In connection with i ts  other fed- 
erally-sponsored activities, in t he  fol- 
lowing order of priority: 

(1) Activities sponsored by the Fed- 
eral awarding agency which funded the 
original project , then 

(2) Activities sponsored by other Ped- 
era1 awarding agencies. 

(d) During the time tha t  equipment 
IS used on the project or program for 
which it was acquired, the recipient 
;hall make it available for use on other 
arojects or programs if  such other use 
M i l l  not  interfere with t h e  work 011 the 
iroject or program for which the equip- 
iient was originally acquired. First 
reference for such other use shall be 
riven to other projects or prog-rams 
iponsored by the Federal swarding 
tgency that financed the ecjtiiprnent; 

I 
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second preference shall be given to 
projects or programs sponsored by 
obher Federal awarding agencies. If the 
equipment is owned by the Federal 
Government, use on other activities 
noL sponsored by the Federal Covern- 
ment shall be permissible if  authorized 
by the Federal awarding agency. User 
charges shall be treated as program in- 
come. 

(e) When acquiring replacement, 
equipment, the recipient may use the 
equlpment to  be replaced as trade-in or 
sell the equipment and use the pro- 
ceeds 60 offset, the costs of the replace- 
ment equipment subject to the ap- 
proval of the Federal awarding agency. 

(f)  The recipient’s property manage- 
ment standards for equipment acquired 
wlth Federal funds and federally-owned 
equipment shall include all of the fol- 
lowing: 
(1) Equipment records shall be main- 

tained accurately and shall include the 
following information. 

(i) A description of the equipment. 
(11) Manufacturer’s serial number, 

moctel number, Federal stock number, 
national stock number, or other identi- 
fication number. 

(ifi) Source of the equipment, includ- 
ing the award number. 

(iv) Whether title vests in the recipi- 
ent or the Federal Government, 

(v) Acquisition date (or date re- 
ceived, if  the equipment was furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
participation in the cost of the equip- 
ment (not applicable to equipment fur- 
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa- 
tion was reported. 

(vlii) Unit acquisition cost. 
(ix) Ultimate disposition data, in- 

cluding date of disposal and sales price 
or the method used to determine cur- 
rent fair market value where a recipi- 
ent compensates the Federal awarding 
agency for its share. 

(2) Equipment owned by the Federal 
Government shall be identified t o  indi- 
cate Federal ownership. 

(3) A physical inventory of equipment 
shall be taken and the results rec- 
onclled with the equipment records at 
least once every two years. Any dif- 

2 CFR Ch. I I  (1-1-06 Edition) 

ferences between quantities deter- 
mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to  determine the 
causes of the difference. The recipient 
shall, in connection with the inven- 
tory, verify the existence, current uti- 
lization, and continued need for the 
equipment. 

(4) A control system shall be In effect 
to insure adequate safeguards to pre- 
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment; shall be investigated and 
fully documented; i f  the equipment was 
owned by the Federal Uovernment, the 
recipient shall promptly notify the 
Federal awarding agency. 
(5) Adequate maintenance procedures 

shall be implemented to keep the 
equipment in  good con& tion. 

(6) Where the recipient is authorized 
or required to sell the equipment, prop- 
er sales procedures shall be established 
which provide for competition to the 
extent practicable and result in the 
highest possible return. 

(g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac- 
cordance with the following standards. 
For equipment with a current per unit 
fair market value of $5000 or  more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to the original Federal award- 
ing agency or its successor’. The 
amount of compensation shall be com- 
puted by applying the percentage of 
Federal participation in the cost of the 
original project or program to the cur- 
rent fair market  value of the equip- 
ment. If t h e  recipient ha6 no need for 
the equipment, the recipient shall re- 
quest disposition instructions from the 
Federal awarding agency. The Federal 
awarding agency shall determine 
whether the equipment can be used to 
meet the agency’s requirements. If no 
requlrement exists within that agency, 
the availability of the equipment shall 
be reported to the General Services Ad- 
ministration by the Federal awarding 
agency to determine whether a require- 
ment for the equipment exists in other 
Federal agencies. The Federal award- 
ing agency shall issue instructions to 
the recipient no later than 120 calendar 
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days after the recipient’s request and the equipment shall be subject to the 
the following procedures shall govern. provisions for federally-owned equip- 

(1) If s o  instructed or if disposition ment. 
instructions are not  issued within 120 
calendar days after the recipient’s re- 5215.35 Supplies and other expend- 
quest, the recipient shall sell the able Property. 
eQUipment and reimburse the Federal other ex- 
awardillg agency an amount computed pendable property shall vest in the re- 
by applying to the sales proceeds the cipient upon acquisition, If there is a 
percentage. of Federal participation in residual invelltory of unused supplies 
the cost of the original project or pro- exceeding $5000 in total aggregate 
gram. However, the recipient shall be value upon termination or completion 

the Federal share $500 or ten percent of plies are not needed for any other fed- 
the proceeds, whichever is less, for  the erally-sponsored project or program, recipient’s selling a n d  handling ex- the recipient shall retain the supplies penses. 

(2) If the recipient is illstructed to for use on non-Federal sponsored ac- 
ship the equipment the re- tivities or sell them, but shall, in ei- 

eral Government by an amount which ernment for its share. The amount of 
is computed by applying the percent- Compensation shall be computed in the 
age of the recipient’s participation in  same manner as for equipment. 
the cost of the original project or pro- (b) The recipient shall not use sup- 
gram to the current fair market value plies acquired with Federal funds to 
of the equipment, plus any reasonable provide services to  non-Federal outside 

. orpanizations for a fee that is less thm 

(a) Title to supplies 

Permitted t o  deduct and retain from of the project or program and the  sup- 

cipient shall be reimbursed by the Fed- ther Case, Compensate the Federal GOV- 

shipping or interim storage costs in- 
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient shall be reimbursed by the 
Federal awarding agency for such costs 
incurred in its disposition. 

(4) The Federal awarding agency may 
reserve the right to  transfer the title 
to  the Federal Government or to a 
third party named by the Federal Gov- 
ernment when such third party is oth- 
erwise eligible under existing statutes. 
Such transfer shall be subject t o  the 
following standards. 

(1) The equipment shall be appro- 
priately identified in  the award  or oth- 
erwise made known to the recipient in 
writing. 

(ii) The Federal awarding agency 
shall issue disposition instructions 
within 120 calendar days after receipt 
of a final inventory. The final inven- 
Lory shall list all equipment acquired 
with grant funds and federally-owned 
equipment. If the Federal awarding 
agency fails to issue disposition in- 
stractions within the 120 calendar day 
period, the recipient shall apply the 
standards of this  section, as appro- 
priate. 

(iii) When the Federal awarding 
agency exercises i ts  right to  take title, 
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private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute as long as 
the Federal Government retains an  in- 
terest in the supplies. 

8 215.36 Intangible property. 

(a) The recipient may copyright any 
work that is subject t o  copyright and 
was developed, or for which ownership 
was purchased, under an award. The 
Federal awarding agency(ies) reserve a 
royalty-free, nonexclusive and irrev- 
ocable right t o  reproduce, publish, or 
otherwise use the work for Federal pur- 
poses, and to authorize others to do so.  

(b) Recipients are subject to applica- 
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part  401, 
“Rights to Inventions Made by Non- 
profit Organizatioiis and Small Busi- 
ness Firms Under Government Grants,  
Contracts and Cooperative Agree- 
ments.” 

(c) The Federal Government has the 
right to: 

(1) Obtain, reproduce, publish o r  oth- 
erwise use the data first produced 
under ai1 award. 
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(2) Authorize others to  receive, repro- 
duce, publish, or otherwise use such 
data for Federal purposes. 

(d) (1) In addition, in response t o  a 
Preedom of Information Act (FOIA) re- 
quest for research data relating to  pub- 
lished research findlngs produced under 
an award that was used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law, the Federal awarding agency shall 
request, and the recipient shall pro- 
vide, within a reasonable time, the re- 
search data so that they can be made 
available to the public through the pro- 
cedures established under the FOIA. If 
the Federal awarding agency obtains 
the research data solely in response to 
a FOIA request, the agency may charge 
the requester a reasonable fee equaling 
the full incremental cost of obtaining 
the research data. This fee should re- 
flect costs incurred by the agency, the 
recipient, and the applicable subrecipi- 
ents. This fee is in addition to any fees 
the agency may assess under the FOIA 
(5 U.S.C. 552(a)(4)(A)). 

(2) The following definitlons apply 
for purposes of paragraph (d) of this 
section: 

(i) Research data is defined as the re- 
corded factual material commonly ac- 
cepted in the scientific community as 
necessary to validate research findings, 
but not any of the following: Prelimi- 
nary analyses, drafts of scientific pa- 
pers, plans for future research, peer re- 
views, or communications with col- 
leagues. This “recorded” material ex- 
cludes physical objects (e.g., laboratory 
samples). Research data also do not in- 
clude: 

(A) Trade secrets, commercial infor- 
mation, materials necessary t o  be held 
confidential by a researcher until they 
are  published, or similar information 
which is protected under law; and 
(B) Personnel and medical informa- 

tion and similar information the dis- 
closure of which would constitute a 
clearly unwarranted invasion of per- 
sonal privacy, such as information that 
could be used to identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech- 
nical journal; or 

2 CFR Ch. II (1-1-06 Edltion) 

(B) A Federal agency publicly and of- 
ficially cites the research findings in 
support of an agency action that has 
the force and effect of law. 

(tii) Used by the Federal Government 
in developing an agency action that 
has the force and effect of law i s  de- 
fined as when an agency publicly and 
officially cites the i-esearch ftndings in 
support of an agency action that has 
the force and effect of Law. 

(e) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi- 
tion in the recipient. The recipient 
shall use that property for the origi- 
nally-authorized purpose, and the re- 
cipient shall not encumber the p rop  
erty without approval of the Federal 
awarding agency. When no longer need- 
ed for the originally authorized pur- 
pose, disposition of the intangible prop- 
erty shall occur in accordance with the 
provisions of 5 215.34(g). 
[69 FR 26281. May 11, 2004, as amended at 70 
FR 51881, Aug. 31. 20051 

J 215.37 Property trust relationship. 
Real property, equipment, intangible 

property and debt instruments that are 
acquired or improved with Federal 
funds shall be held in trust by the re- 
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
Agencies may require recipients t o  
record liens or other appropriate no- 
tices of record to  indicate that per- 
sonal or real property has been ac- 
quired or improved with Federal funds 
and  that use and disposition conditions 
apply to the property. 

PROCUREMENT STANDARDS 

5 216.40 Purpose of procurement 

Sections 215.41 through 215.48 set 
forth standards for use by recipients in 
establishing procedures for the pro- 
curement of supplies and other expend- 
able property, equipment, real property 
and other services wi th  Federal funds. 
These standards are furnished to en- 
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 

standards. 

r c I 
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of applicable Federal statutes and ex- 
ecutive orders. N o  additional procure- 
ment standards or requirements shall 
be imposed by the Federal awarding 
agencies upon recipients, unless spe- 
cifically required by Federal statute or 
executive order or approved by OMB. 

3 2lG.41 Recipient responsibilities. 
The standards contained in this sec- 

tion do not relieve t h e  recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without re- 
course t o  the Federal awarding agency, 
regarding the settlement and satisfac- 
tion of all contractual and administra- 
tive issues arising out of procurements 
entered into in support of an award or 
other agreement. This includes dis- 
putes, claims, protests of award, source 
evaluation or other matters of a con- 
tractual nature. Matters concerning 
violation of statute are to  be referred 
to such Federal, S ta te  or local author- 
i ty  as may have proper jurisdiction. 

$215.42 Codes of conduct, 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga- 
nization which employs or is about Lo 
employ any of the parties indicated 
herein, has a financial or other interest 
in  the firm selected for an award .  The 
officers, employees, and agents of the 
recipient shall neither solicit nor ac- 
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to  subagreements. However, 1-8- 
cipients may set  standards for siLua- 
tioiis in  which the financial interest is 
not substantial or t h e  gift is an unso- 
licited item of nominal value. The 
standards of conduct shall provide for 
disciplinary actiions t o  be applied for 
violations of such standards by offi- 
cers, employees, or agents of the re -  
cipien t .  
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0 216.43 Competition. 
All procurement transactions shall 

be conducted in a manner to provide, 
to  the maximum extent practical, open 
and free competition. The recipient 
shall be alert t o  organizational con- 
flicts of interest as well as noncompeti- 
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform- 
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids andlor requests for proposals shall 
be excluded from competing for such 
procurements. Awards shall be made to  
the bidder or offeror whose bid or offer 
is responsive to  the solicitation and is 
most advantageous to  the recipient, 
price, quality and other factors consid- 
ered. Solicitations shall clearly set  
forth all requirements that the bidder 
or offeror shall fulfill in order for the 
b id  or offer to be evaluated by the re- 
cipient. Any and all bids or offers may 
be rejected when it is in the recipient's 
interest t o  do so. 

0 215.44 Procurement procedures. 
(a) All recipients shall establish writ- 

ten procurement procedures. These 
procedures shall provide for, at a min- 
imum, that paragraphs (a)(l), (2) and 
(3) of this section apply. 

(1) Recipients avoid purchasing un- 
necessary Items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter- 
natives t o  determine which would be 
the most economical and practical pro- 
curement for the Federal Government. 

(3) Solicitations for goods and serv- 
ices provide for all of the following. 

(i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro- 
cured. In conipetitive procurements, 
such a description shall not contain 
features which unduly restrict com- 
petition. 

(ii) Requirementis which the bidder/ 
offeror must fulfill and all other fac- 
tors t o  be used in evaluating bids or  
proposals. 

(iii) A description, whenever prac- 
ticable, of technical requirements in 
terms of funct~ons to be pe~formecl or 
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performance required, including the 
range of acceptable characteristics or 
minlmum acceptable standards. 

(tv) The specific features of “brand 
name or equal” descriptions that bid- 
ders are required to  meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to  the extent prac- 
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi- 
ronment and are energy efficient. 

(b) Positive efforts shall be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos- 
sible. Recipients of Federal awards 
shall take all of the following steps to  
further this goal. 

(1) Ensure that  small businesses, mi- 
nority-owned firms, and women’s busi- 
ness enterprises are used to  the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con- 
tracts to  encourage and facilitate par- 
ticipation by small businesses, minor- 
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter- 
prises. 

(4) Encourage contracting with con- 
sortiums of small businesses, minority- 
owned firms and women’s business en- 
terprises when a contract is too large 
for one of these firms to  handle individ- 
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administratlon and 
the Department of Commerce’s Mtnor- 
i t y  Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost re- 
imbursable contracts, purchase orders, 
and incentive contracts) shall be deter- 
mined by the recipient but shall be ap- 
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propriate for the particular procure- 
ment and for promoting the best inter- 
est of the program or project involved. 
The “cost-plus-a-percentage-of-cost” 
or “percentage of construction cost” 
methods of contracting shall not be 
used. 

(d) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc- 
cessfully under the terms and condi- 
tions of the proposed procurement. 
Consideration shall be given to  such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to  
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by agencies’ im- 
plementation of E.0.s 12549 and 12689, 
“Debarment and Suspension. ” 

(e) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review and procure- 
ment documents, such as request for 
proposals or invitations for bids, inde- 
pendent cost estimates, etc., when any 
of the following conditions apply. 

(1) A recipient’s procurement proce- 
dures or operation fails t o  comply with 
the procurement standards in the Fed- 
eral awarding agency’s implementation 
of this part. 

(2) The procurement is expected t o  
exceed the small purchase threshold 
fixed at 41 U.S.C. 403 (11) (currently 
$25,000) and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation. 

(3) The procurement, which is ex- 
pected to  exceed the small purchase 
threshold, specifies a “brand name” 
product. 

(4) The proposed award over the 
small purchase threshold is to  be 
awarded to  other than the apparent 
low bidder under a sealed bid procure- 
ment. 

(5) A proposed contract modification 
changes the scope of a contract or in- 
creases the contract amount by more 
than the amount of the small purchase 
threshold. 

5 215.45 Cost and price analysis. 
Some form of cost or price analysis 

shall be made and documented in the 
procurement files in connection with 
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every procurement action. Price anal- 
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re- 
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability. 

5216.46 Procurement records. 
Procurement records and files for 

purchases in  excess of the small pur- 
chase threshold shall include the fol- 
lowing at a minimum: 

(a) Basis for contractor selection; 
(b) Justification for lack of competi- 

tion when competitive bids or offers 
are not obtained; a n d  

(c) Basis for award cost or price. 

§ 215.47 Contract administration. 
A system for contract administration 

shall be maintained t o  ensure con- 
tractor conformance with the terms, 
conditions and specifications of the 
contract and to  ensure adequate and 
timely follow up of all purchases. Re- 
cipients shall evaluate contractor per- 
formance and document, as appro- 
priate, whether contractors have met 
the terms, conditions and specifica- 
tions of the contract. 

$216.48 Contract provisions. 
The recipient shall include, in  addi- 

tion to provisions t o  define a sound and 
cornplebe agreement, the following pro- 
visions in  all contracts. The following 
provisions shall also be applied to sub- 
contracts, 

(a) Contracts in excess of the small 
purchase threshold shall contain con- 
tractual provisions or conditions that  
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro- 
priate. 

(b) All contrncts in excess of the 
small purchase threshold shall contain 
suitable provisions for terniinatioii by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi- 
tion, such contracts shall describe con- 
ditions under which the contract may 
he terminated for default as well as 
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conditions where the  contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award  that requires the 
contracting (or subcontracting) for 
construction or  facility improvements 
shall provide for the recipient to follow 
its own requirements relating t o  bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000, For those contracts or sub- 
contracts exceeding $100,000, the  Fed- 
eral awarding agency may accept the 
bonding policy and requirements of the 
recipient, provided the Federal award- 
ing agency has made a determination 
that the Federal Government’s interest 
is adequately protected. If  such a de- 
termination has not been made, the 
minimum requirements shall be as fol- 
lows. 

(1) A bid guarantee from each bidder 
equivalent to five percent of the  bid 
price. The “bid guarantee” shall con- 
sist of a firm commitment such as a 
bid bond, certified check, or other ne- 
gotiable instrument accompanying a 
bid as assurance that  the bidder shall, 
upon acceptance of his bid,  execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A “performance bond” 
is one executed in connection with a 
contract t o  secure fulfillment of all the 
contractor’s obligations under such 
con tract. 

(3) A payment bond on the part of the 
zontractor for 100 percent of the con- 
tract price. A “payment bond” is one 
:xecuted in connection with a contract  
;o assure payment as  required by stat- 
I t e  of all persons supplying labor and 
naterial in the execution o€ the work 
rovided for i n  the contract. 

(4) Where bonds are required in  the 
iituations described herein, the bonds 
;hall be obtained from companies hold- 
ng certificates of authority as accept- 
tble sureties pursuant to 31 CFR part 
‘23, “Surety Companies Doing Business 
vith the United States.” 

(d) A11 negotiated contracts (except 
hose for less than the small purchase 
hreshold) awarded by recipients shall 
nclude n provision t o  the effect t ha t  

- c ATTACH M, E NT . . . . cI/. -. . . . . . . I 



521 5.50 

t h e  recipient, the Federal awarding 
,agency, the Comptroller General of the 
United States, or any of their duly au- 
Lhorized representatives, shall have ac- 
cess to m y  books, documents, papers 
and  records of the contractor which are 
directly pertinent to a specific pro- 
gram for the purpose of making audits, 
examinations, excerpts and tran- 
scriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors shall contain the pro- 
curement provisions of appendix A to  
Lhis part, as applicable. 

REPORTS AND RECORDS 

5 216.60 Purpose of reports and 

Sections 215.51 through 215.53 set 
forth the procedures for monitoring 
and reporting on the recipient’s finan- 
cial and program performance and the 
necessary standard reporting forms. 
They also set forth record retention re- 
quirements. 

$ 215.61 Monitoring and reporting pro- 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ- 
i ty  supported by the award. Recipients 
shall monitor subawards to  ensure sub- 
recipients have met the audit require- 
ments as delineated in $215.26. 

(b) The Federal awarding agency 
shaIl prescribe the frequency with 
which the performance reports shall be 
submitted, Except as provided in 
5 215.51(f), performance reports shall 
not be required more frequently than 
quarterly or, less frequently than an- 
nually. Annual reports shall be due 90 
calendar days after the grant year; 
quarterly or semi-annual reports shall 
be due 30 days after the reporting pe- 
riod. The Federal awarding agency may 
require annual reports before the anni- 
versary dates of multiple year awards 
in lieu of these requirements. The final 
performance reports are due 90 cal- 
endar days after the expiration or ter- 
mination of the award. 

(c) If inappropriate, a final technical 
or perfurmance report shall not be re- 
quired after completion of the project. 

records. 

gram performance. 
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(d) When required, performance re- 
ports shall generally contain, for each 
award, brief information on each of the 
following. 

(1) A comparison of actual accom- 
plishments with the goals and objec- 
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to  cost data for com- 
putation of unit costs. 

(2) Reasons why established goals 
were not met, if appropriate. 

(3) Other pertinent information in- 
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(e) Recipients shall not  be required to 
submit more than the original a n d  two  
copies of performance reports. 

(f) Recipients shall immediately no- 
tify the Federal awarding agency of de- 
velopments that have a significant im- 
pact on the award-supported activities. 
Also, notification shall be given in the 
case of problems, delays, or adverse 
conditions which materially Impair the 
ability to meet the objectives of the 
award. This notification shall include a 
statement of the action taken or con- 
templated, and any assistance needed 
to resolve the situation. 

(g) Federal awarding agencies may 
make site visits, as needed. 

(h) Federal awarding agencies shall 
comply with clearance requirements of 
5 CFR part 1320 when requesting per- 
formance data from recipients. 

$216.62 Financial reporting. 
(a) The following forms or such other 

forms as may be approved by OMB are 
authorized for obtaining financial in- 
formation from recipients. 

(1) SF-269 or SF-269A. Financial Sta- 
tus Report. 

(I) Each Federal awarding agency 
shall require recipients to use the SF- 
269 or SF-269A to report the status of 
funds for all nonconstructlon projects 
or programs. A Federal awarding agen- 
cy may, however, have the option of 
not requiring the SF-269 or SF-269A 
when the SF-270, Request for Advance 
or Reimbursement, or SF-272, Report 
of Federal Cash Transactions, is deter- 
mined to provide adequate information 
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to meet its needs, except that a final 
SF-269 or SF-269A shall be required at 
the completion of the project when the 
SF-270 is used only for advances. 

(ii) The Federal awarding agencQ 
shall prescribe whether the report shaIl 
be on a cash or accrual basis. If the 
Federal awarding agency requires ac- 
crual information and the  recipient’s 
accounting records are not normally 
kept on the accrual basis, the recipient 
shall not be required to  convert i ts  ac- 
counting system, but shall develop 
such accrual information through best 
estimates based on a.n analysis of the 
documentation on hand. 

(iii) The Federal awarding agency 
shall determine the frequency of the 
Financial Status Report for each 
project or program, considering the 
size and complexity of the particular 
project or program. However, the re- 
port shall not be required more fre- 
quently than quarterly or less fre- 
quently than annually. A final report 
shall be required at the conipletion of 
the agreement. 

(iv) The Federal awarding agency 
shall require recipients t o  submit the 
SF-269 or SF-269A (an original and no 
more than two copies) no later than 30 
days after the end of each specified re- 
porting period for quarterly and semi- 
annual reports, and 90 calendar days 
for annual and final reports. Exten- 
sions of reporting due dates may be ap- 
proved by the Federal awarding agency 
upon request of the recipient. 

(2) SF-272, Report of Federal Cash 
Transactions. 

(i) When funds are advanced t o  re- 
cipients the Federal awarding agency 
shall require each recipient to  submit 
the SF-272 and, when necessary, its 
continuation sheet, SF-272a. The Fed- 
eral awarding agency shall use this re- 
port t o  monitor cash advanced t o  re- 
cipients and t o  obtain disbursement in- 
formation for each agreement with the 
recipients. 

(ii) Federal awarding arencies may 
require forecasts of Federal cash re- 
quirements in  Che “Remarlcs” section 
of the report. 

(iii) When practical and deemed nec- 
essary, Federal awarding agencies may 
require recipients to report in the 
“Remarks” section the amount; of cash 
advances received in  excess of three 

5 215.52 

days. Recipients shall provide shorl; 
narrative explanations of actions taken 
to  reduce the excess balances. 

(iv) Recipients shall be required to 
submit not more than the original and 
two copies of the SF-272 16 calendar 
days following the end of each quarter. 
The Federal awarding agencies may re- 
quire a monthly report from those re- 
cipients receiving advances totaling $1 
million or more per year. 

(v) Federal awarding agencies may 
waive the requirement for submission 
of the SF-272 for any one of t he  fol- 
lowing reasons: 

(A) When monthly advances do n o t  
exceed $25,000 per recipient, provided 
that such advances are monitored 
through other forms contailled in this  
section; 

(B) If ,  in the Federal awarding agen- 
cy’s opinion, the recipient’s accounting 
controls are adequate to minimize ex- 
cessive Federal advances; or, 
(C) When the electronic payment 

mechanisms provide adequate data. 
(b) When the Federal awarding agen- 

cy needs additional information or 
more frequent reports, the following 
shall be observed. 

(1) When additional information is 
needed t o  comply with legislative re- 
quirements, Federal awarding agencies 
shall issue instructions t o  require re- 
cipients to submit such information 
under the “Remarks” section of the re- 
ports. 

(2) When a Federal awarding agency 
determines that a recipient’s account- 
ing system does not meet the standards 
in 5 215.21, additional pertinent infor- 
mation to  further monitor awards may 
be obtained upon written notice t o  the 
recipient until such time as the system 
is brought up to standard. The Federal 
awarding agency, in obtaining this in- 
formation, shall comply with report  
clearance requirements of 5 CFR part 
1320. 

(3) Federal awarding agencies are  en- 
couraged t o  shade out any line i tem on 
any report i f  not necessary. 

(4) Federal awarding agencies may 
%wept the identical information from 
Lhe recipients in machine readable for- 
n a t  or compuber printouts or elec- 
ironic outputs i n  lieu of prescribed for- 
nats. 
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( 6 )  Federal awarding agencies may 
provldc computer or electronic outputs 
to  recipients when such expedites or 
conwtbutes to  the accuracy of report- 
Ing.  

6 215.63 Retention and access require- 

(a) This section sets forth require- 
ments for record retention and access 
t o  records for awards to recipients. 
Federal awarding agencies shall not. 
impose any other record retention or 
access requirements upon recipients. 

(b) Financial records, supportlng doc- 
uments, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis- 
sion of the quarterly or annual finan- 
cial report, as authorized by the Fed- 
eral awarding agency. The only excep- 
tions are the following. 
(1) If any litigation, claim, or audit is 

started before the expiration of the 3- 
year period, the records shall be re- 
tained until all litigation, claims or 
aud i t  findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
shall be retained for 3 years after final 
disposition. 

(3) When records are transferred to or 
maintained by the Federal awarding 
agency, the 3-year retention require- 
ment is not applicable to the recipient. 

(4) Indirect cost rate proposals, cost 
allocations plans, etc. as specified in 
5225.53(g). 

(cj Copies of original records may be 
substituted for the original records if  
authorized by the Federal awarding 
agency. 

(d) The Federal awarding agency 
shall request transfer of certain 
records t o  its custody from recipients 
when i t  determines that the records 
possess long term retention value. 
However, in order t o  avoid dupIicate 
recordkeeping, a Federal awarding 
agency may make arrangements for re- 
cipients to retain any records that are 
continuously needed for joint use. 

inonts for records. 
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(e) The Federal awarding agency, the 
Inspector General, Comptroller Gen- 
eral of the United States, or any of 
their duly authorized representatives, 
have the right of timely and unre- 
stricted access to  any boolrs, docu- 
ments, papers, or other records of re- 
cipients that  are pertinent to the 
awards, in order to  make audits,  ex- 
aminations, excerpts, transcripts and 
copies of such documents. This right 
also includes timely and reasonable ac- 
cess to a recipient's personnel for the 
purpose of interview and discussion re- 
lated to such documents. The rights of 
access in this paragraph are not lim- 
ited to the required retention period, 
but shall last as long as records are re- 
tained. 

(f)  Unless required by statute, no 
Federal awarding agency shall place 
restrictions on recipients that limit 
public acceas to  the records of recipi- 
ents that are pertinent to an award, ex- 
cept when the Federal awarding agency 
can demonstrate that such records 
shall be kept confidential and would 
have been exempted from disclosure 
pursuant t o  the Freedom of Informa- 
tion Act  (5 U.S.C. 552) if the records 
had belonged to the Federal awarding 
agency. 

(9) Indirect cost rate proposals, cost al- 
locations plans,  etc. Paragraphs (g)(l) 
and (gj(2) of this section apply to the 
following types of documents, and their 
supporting records: indirect cost rate 
computations or proposals, cost alloca- 
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 
(1) I f  submitted for negotiation. If the 

recipient submits to the Federal 
awarding agency or the subrecipient 
submits to the recipient the proposal, 
plan, or other computation to form the 
basis for negotiation of the rate, then 
the 3-year retention period for its sup- 
porting records starts on the date of 
such submission. 

(2) If not submitted lor negotiation. If  
the recipient is not required to  submit 
to the Federal awarding agency or the 
subrecipient is no t  required to submit 
to the recipient the proposal, plan, or 
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other computation for negotiation pur- 
poses, then the 3-year retention period 
for the proposal, plan, or other com- 
putation and  its supporting records 
starts a t  t h e  end of the fiscal year (or 
other accounting period) covered by 
the proposal, plan, or otlter coniputa- 
tion. 

TERMINATION .AND ENFORCEMENT 

5216.60 Purpose of termination nnd 
enforcement. 

Sections 215.61 and 215.62 set forth 
uniform suspension, termination a n d  
enforcement procedures. 

5 216.61 Termination. 
(a) Awards may be terminated in 

whole o r  in part only i f  paragraphs 
(a)(l), (2) or (3) of this section apply. 

(1) By the Federal awarding agency, 
i f  a recipient materially fails t o  com- 
ply with the terms and conditions of an 
award. 

(2) By the Federal awarding agency 
with the consent of the recipient, in 
which case the two parties shall agree 
upon the termination conditions, in- 
cluding the effective date and, in the 
case of partial termination, the portion 
t o  be terminated. 

(3) By the recipient upon sending to 
the Federal awarding agency written 
notification setting forth the reasons 
for such termination, the effective 
date, and, in the case of partial termi- 
nation, the portion t o  be terminated. 
However, if the Federal awarding agen- 
cy determines in the case of partial 
termination that the reduced or modi- 
fied portion of the grant will not ac- 
complish the purposes for which the 
grant was made, it may terminate the 
grant in its entirety under either para- 
graphs (&)(I) or (2) of this section. 

(b) If costs are allowed under an 
award, the responsibilities of the re- 
cipient referred to in § 216.71(a), includ- 
ing. those for property management as 
al~plicable, shall be considered in the 
termination of the award, and provi- 
sion shall he made for conLinuing re- 
sponsibilities of the  recipient after ter- 
mination, as appropriate. 

B 215.62 Enforcement. 
(a) Remedies /or noncompliunce. If a re- 

cipient materially fails to coml~ly  with  
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the terms and conditions of an award, 
whether stated in a Federal s ta tu te ,  
regulation, assuritl~ce, applicatio~~, or 
notice of award, the Federal awarding 
agency may, in addition t o  imposing 
any of the special conditions outlined 
in 3215.14, take one or more of the fol- 
lowing actions, as appropriate in the 
circumstances. 

(1) Temporarily withhold cash pay- 
ments pending correction of the defi- 
ciency by the recipient or more severe 
enforcement action by the Federal 
awarding aggency. 

(2) Disallow (that is, deny both use of 
funds and m y  applicable matching 
credit for) all or part  of the cost of the 
activity or action not in compliance. 

(3) Wholly or partly suspend or ter- 
minate the current award. 

(4) Withhold further awards for the 
project or program. 
(5) Take other remedies that may be 

legally available. 
(b) Hearings and appeals. In taking am 

enforcement action, the awarding 
agency shall provide the recipient an 
opportunity for hearing, appeal, or 
other administrative proceeding t o  
which the recipient is entltled under 
any statute or regulation applicable to  
the action involved. 

(c) Effects of suspension und termi- 
nat ion.  Costs of a recipient resulting 
from obligations incurred by t he  re- 
cipient during a suspension or after 
termination of an award are no t  allow- 
able unless the awarding agency ex- 
pressly authorizes them in the notice 
of suspension or termination or subse- 
quently. Other recipient costs during 
suspension or after termination which 
are necessary and not  reasonably 
avoidable are allowable i f  paragraphs 
(c)(l) and (2) of this section apply. 

(1) The costs result from obligations 
which were properly incurred by the re- 
cipient before the effective date of sus- 
pension or termination, are n o t  i n  an- 
ticipation of it ,  and in the case of a Ler- 
rninatj on, are noncancellable. 

(2) The costs would be allowable i f  
the award were not suspended or ex- 
pired normally at the end of the fund- 
ing period in which the termination 
takes effect. 

(d) Relutionslzip to deburmenl und sus- 
pension.  The enforcement remedies 
identified in this section, including 
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suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
E.0.s 12549 and 12689 and the Federal 
awarding agency Implementing regula- 
tions (see $215.13). 

Subpart D-After-the- Award 
Requirements 

521G.70 Purpose. 
Sectlons 215.71 through 215.73 contain 

closeout procedures and other proce- 
dures for subsequent disallowances and 
a d  justmen ts. 

D 216.71 Closeout procedures. 
(a) Recipients shall submit, within 90 

calendar days after the date of comple- 
tion of the award, all financial, per- 
formance, and other reports a8 required 
by the terms and conditions of the 
award. The Federal awarding agency 
may approve extensions when re- 
quested by the recipient. 
(b) Unless the Federal awarding agen- 

cy authorizes an extension, a recipient 
shall liquidate all obligations incurred 
under the award not later than 90 cal- 
endar days after the funding period or 
the date of completion as specified in 
the terms and conditions of the award 
or in agency implementing instruc- 
tions. 

(c) The Federal awarding agency 
shall make prompt payments to  a re- 
cipient for allowable reimbursable 
costs under the award being closed out. 

(d) The recipient shall promptly re- 
fund any balances of unobligated cash 
that the Federal awarding agency has 
advanced or paid and that is not au- 
thorized to  be retained by the recipient 
for use in other projects. OMB Circular 
A-129 governs unreturned amounts that 
become delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Federal 
awarding agency shall make a settle- 
ment for any upward or downward ad- 
justments to  the Federal share of costs 
after closeout reports are received. 

(f) The recipient shall account for 
any real and personal property ac- 
quired with Federal funds or received 
from the Federal Government in ac- 
cordance wi th  5 215.31 through $215.37. 
(g) In the event a final audit has not 

been performed prior to the closeout of 

2 CFR Ch. II (1-1-06 Edition) 

an award, the Federal awarding agency 
shall retain the right to recover an ap- 
propriate amount after fully consid- 
ering the recommendations on dis- 
allowed costs resulting from the final 
audit. 

8 215.72 Subsequent adjustmentn and 

(a) The closeout of an award does not, 
affect any of the following: 

(1) The right of the Federal awarding 
agency to  disallow costs and recover 
funds on the basis of a later audit or 
other review. 

(2) The obligation of the recipient to  
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

continuing responeibilitieP. 

(3) Audit requirements in 5 215.26. 
(4) Property management require- 

ments in § 215.31 through § 215.37. 
(5) Records retention as  required in 

5 215.53. 
(b) After closeout of an award, a rela- 

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the Federal 
awarding agency and the recipient, 
provided the responsibilities of the re- 
cipient referred to in paragraph (a) of 
this section, including those for prop- 
erty management as applicable, are 
considered and provisions made for 
continuing responsibilities of the re- 
cipient, as appropriate. 
I69 FR 26281, May 11, 2004. as amended at 70 
FR 51881, Aug. 31, 20051 

9: 215.73 
(a) Any funds paid to  a recipient in 

excess of the amount to which the re- 
cipient is finally determined to be enti- 
tled under the terms and conditions of 
the award constitute a debt to the Fed- 
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the Federal awarding agency 
may reduce the debt by paragraphs 
(a)(l), (2) or (3) of this section. 

(1) Making an administrative offset 
against other requests for reimburse- 
ments. 

(2) Withholding advance payments 
otherwise due to the recipient. 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the Federal awarding agency shall 

Collection of amounts due. 
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accoidance with 4 CFR CliapGer 11. 
“Federal  Claims Collection S t a n d -  
ards.” 

AFPPNDIX A TO P A R T  215-CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient In- 
cluding small purchases. shall contain the 
following provisions as applicable: 
1. Equal Bnplogmeni Opportunit~-All con. 

tracts shall contain a provision requiring 
compliance with E.O. 11246, “Equal Employ- 
ment Opportunity” (30 FR 12319, 12935, 3 
CFR, 1964-1965 Comp., p. 339). as amended by 
E.O. 11375, “Amending Executive Order 11246 
Relating to Equal Employment Oppor- 
tunity,” a n d  as supplemented by regulations 
a t  41 CFR part 60, “Office of Federal Con- 
tract Compliance Programs, Equal Enipfoy- 
nient Opportunity, Department of Labor.’ 

2. Copeland “Anti-Kickback” Act (18 U.S.C. 
874 and 40 U.S.C. 276c)-All contracts and sub- 
grants i n  excess of $2000 for construction or 
repair awarded by recipients and subrecipi- 
ents shall include a provision for compliance 
with the Copeland “Anti-Kickback” Act (18 
U.S.C. 8741, as supplemented by Department 
of Labor regulations (29 CFR part 3, “Con- 
tractors and Subcontractors on Public Build- 
ing or Public Work Financed in Whole or in 
Par t  by Loans or Grants from the United 
States”). The Ac t  provides tha t  each con- 
tractor or subrecipient shall be prohibited 
from inducing, by any means, any person 
employed i n  the construction, completion, or 
repair of public work, t o  give up any part of 
the compensation to which he is otherwise 
entitled. The recipient shall report all sus- 
pected or reported violations to the Federal 
awarding agency. 

3. Davis-Bacon Act, as atnended (40 U.S.C. 
27Gu to u-7)--When required by Federal pro- 
gram legislation, all construction contracts 
awarded by the recipients and subreciplents 
of more than $2000 shall include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a t o  a-7) and as supplemented by 
Department of Labor regulations (29 CPR 
part 5. “Labor Standards Provisions Applica- 
ble t o  Contracts Governing Federally Pi- 
nanced and Assisted Construction”). Under 
Lhis Act, contractors shall be requlred to pay 
wages t o  laborers and mechanics at a rate 
not less than the minimum wages specified 
in a wage determination made by the Sec- 
retary of Labor. In additlon, contractors 
shall be required t o  pay wages not less than 
once B week. The reclpienl shall place a copy 
of the current prevailing wage determination 
issued by the Department of Labor in each 
solicitation and the award or a contract shall 
be conditioned upon the acceptance of the 
wage determination. The recipient shall 1’0- 

c]iar,pe interest 017 an overdue de]]t~-in -pol%. all -8U8pected or--l%pOrted -viOlatlOnS to 
the  Federal awardlng agency. 

4. Conlrucl Work Hours and Saletu Standurds 
Acf (40 U.S.C. 327-333)-Where applicable, all 
contracts awarded by recipients in excess of 
$2000 for COhStrUCtiOn contracts and in ex- 
cess of $2500 lor other contracts tha t  involve 
the employment of meclianics or  laborers 
shall include a provision for compliance with 
sections 102 and 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 
327-333), as supplemented by Department of 
Labor regulations (29 CFR part 5). Under sec- 
tion 102 of the Act, each contractor shall be 
required t o  compute the wages of every me- 
chanic and laborer on the basis of a standard 
work week of 40 hours. Work in excess of the 
standard work week is permissible provided 
that the worker is compensated at a rate  of 
not less than 1% times the basic r a t e  of pay 
for all hours worked in excess of 40 hours in  
the work week. Section 107 of the Act Is ap- 
plicable t o  construction work and provides 
that no laborer or mechanic shall he required 
t o  work in surroundings or under working 
conditions which are unsanitary, hazardous 
or dangerous. These requirements do not  
apply t o  the purchases of supplies or  mate- 
rials or articles ordinarily available on the 
open market, or contracts fo r  transportation 
or transmission o i  intelligence. 
5. RiQhts t o  Inventions Made Under a Con- 

tract or Agreement-Contracts or agreements 
for the performance of experimental, devel- 
opmental, or  research work shall provide for 
the rights of the Federal Governnlent and 
the recipient in any resulting invention in  
accordance with 37 CFR part 401, “Rights t o  
Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern- 
ment Grants, Contracts and Cooperative 
Agreements,” and any implementing regula- 
tions issued by the awarding agency. 

6. Clean Air Acl (42 U.S.C. 7401 el seq.) mid 
the  Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.), as aniended-Contracts 
and subgrants of amounts in excess of 
$100,000 shall contain a provision t h a t  re- 
quires the recipient to  agree to comply with 
all applicable standards, orders or regula- 
tions Issued pursuant t o  the Clean Air Act 
(42 U.S.C. 7401 el seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 el seq.). Violations shall be reporbed t o  
the Federal awarding agency and the Re- 
gional Office of the .Bnvlronmental Protec- 
tion Agency (EPA). 

7. B ~ r d  Anti-Lobbying Aincndmc~~l (31 U.S.C. 
I.%Z)-Contractors who apj~ly or bid for an 
award of $100,000 or more shall file the  re- 
quired certiflcation. Each tier certifies t o  
the tier above that  it will not and has n o t  
used Federal appropriated funds t o  pas any 
person or organization for influencing or at- 
tempting t o  influence an ofricer or employee 
of any agency, a member of Congress, officei’ 
or employee of Congress, or an employee of n 

I 
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member of Congress in connection with ob- 
talnlng any Federal contract, grant or any 
ollier award covered by 31 U.S.C. 1352. Each 
tier shall also disclose any lobbying with 
ncn-Federal funds that  takes place in con- 
nectlon wlth obtaining any Pederaf award. 
Such disclosures are forwarded from tier to 
tler up Lo the recipient. 

8 Debarment and Suspension 03.0,s 12549 
and 12609)-A contract award with an 
amount expected to equal or exceed 525,000 
and certaln other contract awards (see 2 CFR 
180.220) shall not be made to partles listed on 
the government-wide Excluded Parties Llst 
System, in accordance .with the OMB gulde- 
lines at 2 CIrR part  100 that  Implement E.0.s 
12549 (3 GFR, 1986 Comp., p. 189) and 12689 (3 
CFR. 1889 Comp., p. 236), “Debarment and 
Suspension.” The Excluded Parties Llst  Sys- 
tem contains the names o€ parties debarred, 
suspended, or otherwise excluded by agen- 
cles, as well as parties declared ineligible 
under statutory or regulatory authority 
other than E.O. 12649. 

[69 FR 26281, May 11, 2004, as amended at 70 
PR 51879, Aug. 31, ZOOS] 

PARTS 2 16-2 19 [RESERVED] 

PART 220-COST PRINCIPLES FOR 
EDUCATIONAL INSTITUTIONS 
(OMB CIRCULAR A-21) 

sec. 
220.5 Purpose. 
220.10 Scope. 
220.15 Policy. 
220.20 Applicability. 
220.25 OMB responsibilities. 
220.30 Federal agency responslbilities. 
220.35 Effective date of changes. 
220.40 Relationship to previous issuance. 
220.45 Information contact. 
APPENDIX A T O  PART 2U)-FRINCIF’LES FOR D E  

TERMINMG COSTS APPLICABLE TO GRANTS. 
CONTRACTS, AND OTHER AGREEMENTS WITH 
EDUCATIONAL INSTITUTIONS 

AUTHORITY: 31 U.S.C. 503; 31 U.S.C. 1111; 41 
U.S.C. 405; Reorganization Plan No. 2 of 1970; 
E.O. 11541, 35 FR 10737, 3 CFR, 196g1970, p. 
939. 

5 220.10 Scope. 
The principles in this part deal with 

the subject of cost determination, and 
make no attempt to identify the cir- 
cumstances or dictate the extent of 
agency and institutional participation 
In the financing of a particular project. 
Provision for profit or other lncremcnt 
above cost is outside the scope of this 
part. 

5 220.15 Policy. 
The principles in this part are de- 

signed to  provide that the Federal Gov- 
ernment bear its fair share of total 
costs, determined in accordance wlth 
generally accepted accounting prin- 
ciples, except where restricted or pro- 
hibited by law, Agencies are not ex- 
pected to place additional restrictions 
on individual items of cost. The suc- 
cessful application of cost accountlng 
principles requires development of mu- 
tual understanding between represent- 
atives of educational institutions and 
of the Federal Government as to  their 
scope, implementation, and interpreta- 
tion. 

5 220.20 Applicability. 
(a) All Federal agencies that sponsor 

research and development, training, 
and other work at educational institu- 
tions shall apply the provisions of Ap- 
pendix A to this part in determining 
the costs incurred for such work. The 
principles shall also be used as a guide 
in the pricing of fixed price or lump 
sum agreements. 

(b) Each federal agency that awards 
defense-related contracts to  a Feder- 
ally Funded Research and Development 
Center (FFRDC) associated with an 
educational institution shall require 
the FFRDC to comply with the Cost 
Accounting Standards and with the 
rules and regulations issued by the 
Cost Accounting Standards Board and 
set forth in 47 CFR part 99. 

contracts, and other agreements 
educational institutions. 

SOURCE: 70 FR 51061, Aug. 31, 2005, unless 8 220.26 responsibilities. 
otherwise noted. 

B 220.6 Purpoee. anoe in this part. 

determining costs applicable to  grants, 

OMB is responsible for: 
(a) Issuing and maintaining the guid- 

This part establishes principles for (b) Interpreting the policy require- 
ments in this part  and providing assist- 

with ance to ensure effective and efficient 
implementation. 
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CIRCULAR NO. A-122 
Revised May 10, 2004 

TO THE HEADS OF E X E C U T I V E  DEPARTMENTS A N D  ESTABLISHMENTS 

SUEJECT: Cost Principles f o r  Non-Profit Organizations 

1. Purpose. This Circular establishes principles for determining costs of 
grants, contracts and other agreements with non-profit organizations. It does 
not apply to colleges and universities which are covered by Office of Management 
and Budget (OMB) Circular A-21 , "Cost Principles for Educational Institutions"; 
State , local, and f ederally-recognized Indian tribal governments which are 
covered by OMB Circular A-87, "Cost Principles for State, Local, and Indian 
Tribal Governments"; or hospitals. The principles are designed to provide that 
the Federal Government bear its fair share of costs except where restricted or 
prohibited by law. The principles do not attempt to prescribe the extent of 
cost sharing or matching on grants, contracts, or other agreements. However, 
such cost sharing or matching shall not be accomplished through arbitrary 
limitations on individual cost elements by Federal agencies. Provision for 
profit or other increment above cost is outside the scope of this Circular. 

2. Supersession. This Circular supersedes cost principles issued by individual 
agencies for non-profit organizations. 

3. Applicability 

a. These principles shall be used by all Federal agencies in determining 
the costs of work performed by non-profit organizations under grants, 
cooperative agreements, cost reimbursement contracts, and other contracts in 
which costs are used in pricing, administration, or settlement. All of these 
instruments are hereafter referred to as awards. The principles do not apply to 
awards under which an organization is not required to account to the Federal 
Government for actual costs incurred. 

b. A11 cost reimbursement subawards (subgrants, subcontracts, etc.) are 
subject to those Federal cost principles applicable to the particular .. 
organization concerned. Thus, if a subaward is to a non-profit organization, 
this Circular shall apply; if a subaward is to a commercial organization, the 
Cost principles applicable to commercial concerns shall apply; if a subaward is 
to a college or university, Circular A-21 shall apply; if a subaward is to a 
State, local, or federally-recognized Indian tribal government , Circular A-81 
s h a l l  apply. 
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a. N o n - p r o f . t  t organj.za t i o n  means any corpor;itj.on, trust, associat-ron, 
coopera t3  E, or other organization wliich: 

(1 . )  is operated primarily for scientific, educationa.!, servlce, 
char t  Cabl.e, or similar purposes in the public interest; 

(2) I S  not organJzed primarily for profit; and 

( . ? )  uses its net proceeds to maintain, improve, and/or o_xpari~J 
opera t.i or is .  For this purpose, the term "non-profit organization" exc.ludes 
r:o!.leges and universities; (ii) hospitals; (iii ) State, local., and f e d e r a l  
rr-cogn.Lzed Indian tribal governments; and ( i v )  those 
rion-profit organizations which are excluded from coverage of t h i s  Circular 
accordance w i t h  paragraph 5. 

tS 
.i ) 
Y- 

J. n 

h. Prior approval. means securing the awarding agency's permission in 
advance to i-ncur cost for those -items that a r e  desj.gnated as requiring prior 
approva.1. h y  the Circular. General1 y this permissj on w i l l  be in wrilling. Where 
an . i . tern of cost requiring prior approval i.s specified in the budget of an award, 
approval of the budget constitutes approval of that cost. 

5. Exclur;ion of some non-profit organizations. Some non-profit organizations, 
because of their size and nature of operations, can be considered to be similar 
to commercial concerns for purpose of applicability of cost principles. Such 
non-profit organizations shall operate under Federal cost principles applicable 
to commercial concerns. A listing of these organizations is contained in 
Attachment C. Other organizations may be added from time to time. 

6. Responsibilities. Agencies responsible for administering programs that 
involve awards to non-profit organizations shall implement the provisions of 
t h k s  Circular. Upon request, implementing instruction shall be furni.shed to 
OMB. Agencies shall designate a liaison official to serve as the agency 
representative on matters relating to the implementation of this Circular. The 
name and title of such representative shall be furnished to 3MB within 30 days 
of the date of this Circular. 

7. Attachments. The principles and related policy guides are set forth in the 
following Attachments: 

Attachment A - General Principles 

Attachment B - Selected Items of Cost 
Attachment C - Non-Profit Organizations Not Subject To This Circular 

8. Requests for exceptions. OMB may grant exceptions 20 the requirements of 
this Circular when permissible under existing l a w .  However, in the interest of 
achieving maximum uniformity, exceptlons w i l l  be pern i t t ed  only in highly 
unusual circumstances. 

9.  Effective Date. The provisions of this Circular are  effective immediately 
Implementation s h a l l  be phased in by incorporating t h e  provisions into new 
awards made after t h e  start of the organization's next fiscal year. For 
existing awards, the new principles may be applied if an organization and the 
cognizant Federal agency agree. Earlier implementation, or a delay in 
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implementation of i n d i v i d u a l  p r o v i s i o n s ,  is a l s o  p e r m i t t e d  hy mutual  agreement  
between a n  o rgan iza t ion  and t h e  cognizant  Federal  agency. 

L O .  
c o n t a c t i n g  t h e  Off ice  of Fede ra l  F i n a n c i a l  Management, OMB, Washington, DC 
20503, te lephone ( 2 0 2 )  395-3993. 

I n q u i r i e s .  Further  in format ion  concern ing  t h i s  C i r c u l a r  may be o b t a i n e d  by 

Attachments 
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ATTACHMENT A 
C i r c u l a r  N o .  A-122 

.i . 

4 .  

-1 . 

E3. 

c .  

D. 

3 .  

3 & .  

-J . 

4. Direct ailocation method 

5. S p c i ~ . l  i n d i r e c t  cost r a t e s  
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E .  Negot ia t lou and Approval of Indirect  Cos t  R a t e s  

2 .  D e f i n i t i o n s  

2 .  Negoriat ior i  and approval of r a t e s  
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ATTACHMENT A 
Circular No. A-122 

d. Re accorded consistent treatment 

e .  Be determined in accordance with generally accepted accounting 
-pr inc ip les  (GMP) . 

f. Not be included as a ccst or w e d  to meet cost s h a r i n g  or  
matchJ.rig requirements of any other federally-financed program in e i t h e r  the 
current or a prior period. 

g .  3e adequately documented 

3. Reasonable costs. P. zost is reasonable if, I n  its nature or amount ,  

circumstances prevailing at the time the d e c i s i ~ r i  was made 20 incuz the costs. 
The question of the reasonableness of specific cos ts  mmt be scrutinized w i t h  
particular care in connection with organizations or separate divisions thereof 
which receive the preponderance of ;heir support from awards made by Federal 
agnncies. In determining the reasonablenoss of a given cost ,  consideratim 
shall be given to: 

;t ‘ C O C  J J - ~  not o_xcoecl that which wou3.d be incurred 5 y  a pruden; p r s o n  u n d e r  the 

a .  Whether the cost is of a type generally recognized as ordinary 
and necessary f o r  the operatiion of the organization or t h e  performance O f  the 
award. 

6 
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Is. T h e  r e s t r a i n t s  or  requi rements  imposed by sucli f a c t o r s  as 
g e n e r a l l y  accepted sound bus iness  p r a c t i c e s  , arms l eng th  barga ln ing ,  F e d e r a l  and  
S t a t e  laws and r e g u l a t i o n s ,  and terms and cond i t ions  of t h e  award. 

c .  Whether t h e  i n d i v i d u a l s  concerned ac t ed  w i t h  prudence i n  t h e  
Circumstances,  cons ider ing  t h e i r  r e s p o n s i b i l i t i e s  t o  the o rgan iza t ion ,  i t s  
members, employees, and c l i e n t s ,  t he  p u b l i c  a t  l a r g e ,  and t h e  Federa l  
Governrirent , 

d .  S i g n i f i c a n t  dev ia t ions  from t h e  e s t a b l i s h e d  p r a c t i c e s  o f  t h e  
o rgan iza t ion  which  may u n j u s t i f i a b l y  i n c r e a s e  the  award c o s t s .  

4 .  Al locable  c o s t s  

a .  A cos t  i s  a l l o c a b l e  t o  a p a r t i c u l a r  c o s t  o b j e c t i v e ,  such  a s  a 
g r a n t ,  c o n t r a c t ,  p r o j e c t ,  s e r v i c e ,  o r  o t h e r  a c t i v i t y ,  i n  accordance w i t h  t h e  
r e l a t i v e  b e n e f i t s  r e c e i v e d .  A c o s t  i s  a l l o c a b l e  t o  a Fede ra l  award i f  i t  i s  
t r e a t e d  c o n s i s t e n t l y  w i t h  o t h e r  c o s t s  i n c u r r e d  f o r  t h e  same purpose i n  l i k e  
c i rcumstances and i f  it: 

(1) Is incu r red  s p e c i f i c a l l y  f o r  t h e  award. 

( 2 )  B e n e f i t s  both t h e  award and o t h e r  work and can be 
d i s t r i b u t e d  i n  reasonable  p ropor t ion  t o  t h e  b e n e f i t s  r e c e i v e d ,  o r  

( 3 )  Is necessary  t o  t h e  o v e r a l l  o p e r a t i o n  of t h e  o r g a n i z a t i o n ,  
a l though a d i r e c t  r e l a t i o n s h i p  t o  any p a r t i c u l a r  c o s t  o b j e c t i v e  canno t  be shown. 

b .  Any c o s t  a l l o c a b l e  t o  a p a r t i c u l a r  award o r  o t h e r  c o s t  o b j e c t i v e  
under t h e s e  p r i n c i p l e s  may not  be s h i f t e d  t o  o t h e r  Fede ra l  awards t o  overcome 
funding d e f i c i e n c i e s ,  o r  t o  avoid r e s t r i c t i o n s  imposed by law o r  by t h e  t e r m s  of 
t h e  award. 

5 .  Applicable credi ts .  

a .  The term a p p l i c a b l e  c r e d i t s  r e f e r s  t o  t h o s e  r e c e i p t s ,  o r  
r educ t ion  of expendi tures  which ope ra t e  t o  o f f s e t  or reduce  expense i t e m s  t h a t  
a r e  a l l o c a b l e  t o  awards a s  d i r e c t  or i n d i r e c t  c o s t s .  Typ ica l  examples of s u c h  
t r a n s a c t i o n s  a r e :  purchase d i scoun t s ,  r e b a t e s  o r  a l lowances ,  r e c o v e r i e s  o r  
i ndemni t i e s  on l o s s e s ,  i n su rance  r e funds  , and ad jus tmen t s  of  overpayments or 
erroneous charges.  To t h e  e x t e n t  t h a t  s u c h  c r e d i t s  a c c r u i n g  o r  r e c e i v e d  by the  
o rgan iza t ion  r e l a t e  t o  a l lowab le  c o s t ,  t hey  s h a l l  be c r e d i t e d  t o  t h e  F e d e r a l  
Government e i t h e r  a s  a c o s t  r educ t ion  o r  cash  re fund ,  a s  a p p r o p r i a t e .  

b .  I n  some i n s t a n c e s ,  t h e  amounts r e c e i v e d  f r o m  t h e  F e d e r a l  
Government t o  f inance  o r g a n i z a t i o n a l  a c t i v i t i e s  o r  s e r v i c e  o p e r a t i o n s  s h o u l d  be 
t r e a t e d  as app l i cab le  c r e d i t s .  S p e c i f i c a l l y ,  t h e  concept  o f  n e t t i n g  such  c r e d i t  
i tems aga ins t  r e l a t e d  expend i tu re s  should  be a p p l i e d  by t h e  o r g a n i z a t i o n  i n  
determining the  r a t e s  o r  amounts t o  be charged t o  F e d e r a l  awards f o r  s e r v i c e s  
rendered whenever t h e  f a c i l i t i e s  o r  o t h e r  r e s o u r c e s  used i n  p rov id ing  s u c h  
s e r v i c e s  have been f inanced  d i r e c t l y ,  i n  whole o r  i n  p a r t ,  by Fede ra l  f u n d s .  

c .  For r u l e s  covering program income (i  . e .  , g r o s s  income e a r n e d  
from federa l ly-suppor ted  a c t i v i t i e s )  s e e  Sec .  . 2 4  of O f f i c e  of Management and 
Budget (OME) C i rcu la r  A - 1 1 0  , “Uniform A d m i n i s t r a t i v e  Requirements f o r  G r a n t s  and 
Agreements w i t h  I n s t i t u t i o n s  of Higher Educat ion ,  H o s p i t a l s ,  and Other  Non- 
P r o f i t  Organiza t ions .  I ’  
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6 .  Advance unders tandinqs .  Under any given award, t he  reasonableness  and 
a1.1.ocab.Ll.ity of c e r t a i n  ].terns of c o s t s  may be d i f f i c u l t  t o  determine.  This i s  
par t . i . cu la r ly  t r u e  i .n  connect ion w i t h  o rgan iza t ions  t h a t  r ece ive  a preponderance 
of t h e i r  support  from Federal agencies .  I n  o rde r  t o  avoid subsequent 
dj-sal lowance or d i s p u t e  based on unreasonableness o r  nona l locab i l i t y ,  i t  is 
o f t e n  d e s i r a b l e  t o  seek  a w r i t t e n  agreement with t h e  cognizant or  awarding 
agel?cy i n  advance o f  t he  incur rence  o f  s p e c i a l  3r unusual c o s t s .  The absence o f  
tin sclvarice aqreement on a n y  element of c a s t  w i l l  n o t ,  i n  i t s e l f ,  a f f e c t  the  
reasonab.Lenens o r  a l l o c a b i l i t y  of t h a t  element.  

- 1 .  ~:or1d1 t i o r i a l  exemptions.  

a .  OMB au tho r i zes  cond i t iona l  exemption from OMB adminisCr-dti v(' 
:-equ.i.rement:; and c o s t  p r i n c i p l e s  c i r c u l a r s  f o r  c e r t a i n  Federal program:; wj. :.ti 
I: t t u t. o r  1 1 y- a u tho  r i z ed con s o l  i da t ed p l  a n n i  n g and con s o l i  da t ed admi n I s t. r a t J ve  
fUndi.ng, t ha t  a r e  i d e n t i f i e d  by a Federal agency and approved by t h e  iread o f  
t he  Execut ive department  o r  es tabl j -shment .  A Fede ra l  agency s h a l l  consul t  w i t h  
O M H  d u r i - n g  I ~ S  cons ide ra t ion  of whether to qrarit such an exemption. 

b.  To promote e f f i c i e r l cy  in S t a t e  arid loca l  program adm>.riistration, 
w h e n  Federal  nori-enti t lement programs w i t h  common purposes have s p e c i f i c  
s t a t u t o r i l y - a u t h o r i z e d  conso l ida t ed  planning and consol. idated admin i s t r a t ive  
fundi-ng and where most of t h e  S t a t e  agency ' s  r e s o u r c e s  come from non-Federal 
s o u r c e s  , Fsderal  agencies  may exempt these  covered State-adminis tered,  non- 
e n t i t l e m e n t  g ran t  programs from c e r t a i n  OMB g r a n t s  management requirements .  The 
exempt ions  would be from a l l  b u t  t h e  a l l o c a b i l i t y  of costs p rov i s ions  of OMB 
C i r c u l a r s  A-87 (Attachment A,  subsec t ion  C . 3 )  , "Cost Pr inc ip les  f o r  S t a t e ,  
L o c a l ,  and Indian  T r i b a l  Governments, " A - 2 1  ( S e c t i o n  C ,  subpart  4 ) ,  "Cost 
P r i n c i p l e s  f o r  Educat iona l  I n s t i t u t i o n s , "  and A-122 (Attachment A,  subsec t ion  
A .  4 )  , "Cost P r i n c i p l e s  f o r  Non-Profit  Organiza t ions ,  " and from a l l  of t h e  
a d m i n i s t r a t i v e  requi rements  p r o v i s i o n s  of OMB C i r c u l a r  A-110, "Uniform 
A d m i n i s t r a t i v e  Requirements f o r  Grants  and Agreements w i t p i  I n s t i t u t i o n s  of  
Higher  Educat ion,  H o s p i t a l s ,  arid Other Non-Profit Organizati.ons, " and t h e  
a g e n c i e s  ' gran t s  mariagoment common r u l e .  

c .  When a Federa l  agency provides  t h i s  f l e x i b i l i t y ,  as  a 
p r e r e q u i s i t e  t o  a S t a t e ' s  e x e r c i s i n g  t h i s  op t ion ,  a S t a t e  must adopt  i t s  own 
written fiscal and a d m i n i s t r a t i v e  requirements  f o r  expending and account ing f o r  
a l l  f u n d s ,  which a r e  c o n s i s t e n t  w i t h  t he  p r o v i s i o n s  of OMB C i rcu la r  A-87, and 
e x t e n d  such p o l i c i e s  t o  a l l  s u b r e c i p i e n t s .  These f i sca l  and a d m i n i s t r a t i v e  
r equ i r emen t s  must be s u f f i c i e n t l y  s p e c i f i c  t o  e n s u r e  t h a t :  funds a r e  used i n  
compl iance  w i t h  a l l  a p p l i c a b l e  Federa l  s t a t u t o r y  and regula tory  p r o v i s i o n s ,  
c o s t s  a r e  reasonable  and necessa ry  f o r  ope ra t ing  t h e s e  programs, and funds a r e  
n o t  be used  f o r  g e n e r a l  sxpenses  r equ i r ed  t o  c a r r y  o u t  o t h e r  r e s p o n s i b i l i t i e s  of 
a S t a t e  or i t s  s u b r e c i p i e n t s .  

B .  Direct  Costs  

1. Direct costs a r e  t h o s e  t h a t  can be i d e n t i f i e d  s p e c i f i c a l l y  with a 
par t icular  f i n a l  c o s t  o b j e c t i v e ,  i . e .  , a p a r t i c u l a r  a w a r d ,  p r o j e c t ,  s e r v i c e ,  o r  
o t h e r  d i r e c t  a c t i v i t y  of  an o r g a n i z a t i o n .  However, a c o s t  may not  be assigned 
t o  an award as  a d i r ec t  c o s t  i f  any o t h e r  c o s t  i n c u r r e d  fo r  the  same purpose,  J.n 

l i k e  c i rcumstance ,  h a s  been a l l o c a t e d  t o  an award as  an i n d i r e c t  c o s t .  Costs  
i d e n t i f i e d  s p e c i f i c a l l y  with awards a r e  d i r e c t  c o s t s  of t h e  awards and a r e  t o  be 
a s s i g n e d  d i r e c t l y  t h e r e t o .  C o s t s  i d e n t i f i e d  s p e c i f i c a l l y  with o t h e r  f i n a l  c o s t  
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objec t i .ves  of t he  o r g a n i z a t i o n  a r e  d i r e c t  c o s t s  of t h o s e  c o s t  o b j e c t i v e s  and a r e  
not t o  be assigned t o  o t h e r  awards d i r e c t l y  o r  i n d i r e c t l y .  

2 .  A n y  d i r e c t  c o s t  of a minor amount may he t r e a t e d  a s  an i nd i r ec t  cost 
f o r  r easons  of p r a c t i c a l i t y  where the  account ing  t rea t rnent  f o r  such c o s t  i s  
c o n s i s t e n t l y  appl ied t o  all f i n a l  c o s t  o b j e c t i v e s .  

3 .  The cos t  of c e r t a i n  a c t i v i t i e s  a r e  not  a l lowab le  a s  charges  t u  F e d e r a l  
awards ( s e e ,  fo r  example, fundra i s ing  c o s t s  i n  paragraph  1 7  of Attachment B )  . 
However, even though t h e s e  c o s t s  a r e  unal lowable f o r  purposes  of computing 
charges  t o  Federal  awards, t hey  nonethe less  m u s t  be t r e a t e d  a s  d i r e c t  c o s t s  f o r  
purposes  of determining i n d i r e c t  c o s t  r a t e s  and be a l l o c a t e d  t h e i r  s h a r e  of t h e  
o rgan iza t ion  I s  i n d i r e c t  c o s t s  i f  they r e p r e s e n t  a c t i v i t i e s  which (1) i n c l u d e  t h e  
s a l a r i e s  of personnel ,  ( 2 )  occupy space,  and (3)  b e n e f i t  from the  o r g a n i z a t i o n ' s  
i n d i r e c t  c o s t s .  

4 .  The cos t s  of a c t i v i t i e s  performed p r i m a r i l y  a s  a s e r v i c e  t o  m e w e r s ,  
c l i e n t s ,  o r  the  general  p u b l i c  when s i g n i f i c a n t  and necessa ry  t o  t h e  
o r g a n i z a t i o n ' s  mission m u s t  be t r e a t e d  a s  d i r e c t  c o s t s  whether o r  no t  a l l o w a b l e  
and b e  a l l o c a t e d  a n  e q u i t a b l e  share  of i n d i r e c t  c o s t s .  Some examples o f  t h e s e  
types  of  a c t i v i t i e s  i n c l u d e :  

a .  Maintenance of membership r o l l s  , s u b s c r i p t i o n s ,  p u b l i c a t i o n s ,  
and r e l a t e d  func t ions ,  

b .  Providing s e r v i c e s  and informat ion  t o  members, l e g i s l a t i v e  01 
a d m i n i s t r a t i v e  bodies ,  o r  t h e  p u b l i c .  

c .  Promotion, lobbying,  and o t h e r  forms of p u b l i c  r e l a t i o n s .  

d. Meetings and conferences  except  t h o s e  h e l d  t o  conduct t h e  
gene ra l  adminis t ra t ion  of  t h e  o r g a n i z a t i o n .  

e .  Maintenance, p r o t e c t i o n ,  and inves tment  of  s p e c i a l  funds  n o t  
used i n  opera t ion  of the  o r g a n i z a t i o n .  

f .  Adminis t ra t ion  of group b e n e f i t s  on b e h a l f  of members o r  
c l i e n t s ,  inc luding  l i f e  and h o s p i t a l  insurance ;  a n n u i t y  o r  r e t i r e m e n t  p l a n s ,  
f i n a n c i a l  a i d ,  e t c .  

C .  I n d i r e c t  Costs 

1. I n d i r e c t  c o s t s  a r e  those  t h a t  have been i n c u r r e d  f o r  common o r  j o i n t  
o b j e c t i v e s  and cannot be r e a d i l y  i d e n t i f i e d  w i t h  a p a r t i c u l a r  f i n a l  c o s t  
o b j e c t i v e .  Direct  cos t  o f  minor amounts may be t r e a t e d  a s  i n d i r e c t  c o s t s  under  
the  cond i t ions  descr ibed i n  subparagraph B .  2 .  A f t e r  d i r e c t  c o s t s  have been  
determined and assigned d i r e c t l y  t o  awards or  o t h e r  work a s  a p p r o p r i a t e ,  
i n d i r e c t  c o s t s  a r e  those  remaining t o  he a l l o c a t e d  t o  b e n e f i t i n g  c o s t  
o b j e c t i v e s .  A cos t  may n o t  be a l l o c a t e d  t o  an award a s  an i n d i r e c t  c o s t  i f  any 
o t h e r  c o s t  incurred f o r  t h e  same purpose,  i n  l i k e  c i r cums tances ,  has  been 
ass igned  t o  a n  award as  a d i r e c t  c o s t .  

2 .  Because of t he  d i v e r s e  c h a r a c t e r i s t i c s  and accoun t ing  p r a c t i c e s  of  
non-p ro f i t  o rganiza t ions ,  i t  i s  not  p o s s i b l e  t o  s p e c i f y  t h e  types  of c o s t  which 
may be c l a s s i f i e d  a s  i n d i r e c t  c o s t  i n  a l l  s i t u a t i o n s .  However, t y p i c a l  examples  
of i n d i r e c t  cos t  f o r  many non-p ro f i t  o r g a n i z a t i o n s  may i n c l u d e  d e p r e c i a t i o n  o r  
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use a1.A owances on buil .di .ngs arid equipment, the costs of operating and 
maJ.nt:airi.iriq faci.I.i .t; .es, and general administration arid general. expenses, such as 
t h e  :ial.ari~e_s arid er,penr;es of executive of f i . ce r s ,  personnel. admin%stration, and 
d c c c i u n t i n q  , 

2. Indirect costs shall be classified within two broad categories: 
"Fac j .Li  t i e s "  and "Administration. " "Facilities" is defined as depreciation and 
u.ric3 al..Lowances on buildings, equipment and capital improvement, interest on d e h t  
a s? ;oc i a t ed  wj.th certain buildings, equipment and capital improvements, and 
operati-ons and maintenance expenses. "Administration" is defined as general 
admiriLstration and general expenses such as the director's office, accounting, 
per.sonneJ., library expenses and all other types of expenditures not listed 
:;pcifj.cal.Jy under one of the subcategories of "Facilities" (including cross 
~ i . 1  1oc;atj.ons from oEher pools, where applicable) . See indirect cost rate  
re:p)o:-tI.riq requir~trnents 1.n subparagraphs D . 2 .  e arid U .  3 .  g .  

D. RLloca t jo r i  of 'tndi.rect Costs and  Determination of IrtdirRct Cost R a t e s  

1. GeneraJ 

a. Where a non-profit organization has only one major function, or 
where a l l  j.ts major functions benefit from its indirect costs t o  approximately 
t h e  same degree, the allocation of indirect costs and the computation of an 
indirect cost rate may be accomplished through simplified allocation procedures , 
as described in subparagraph 2. 

b. Where an organization has several major functions which benefit 
from its indirect costs in varying degrees, allocation of indirect costs may 
requi.re the accumulation of such costs into separate cost groupings which then 
are a l . l oca t ed  individually to benefiting functions by means of a base which best  
measures t h e  relative degree of benefit. The indirect c o s t s  allocated to each 
f uncti.on are then distributed to individual awards and other activities included 
iri that function by means of an indirect cost rate(s1. 

c. The determination of what constitutes an Organization's major 
functions will depend on i t s  purpose in being; the types of services it renders 
to the public, its clients, and its members; and the amount of effort it devotes 
to such activities as fundraising, public information and membership activities. 

d. Specific methods for allocating indirect costs and computing 
indirect cost rates a l o n g  with the conditions under which each method should be 
used are described in subparagraphs 2 through 5. 

e. The base period for the allocation of indirect costs is the 
period in which such costs are incurred and accumulated for allocation to w o r k  
performed in that period. 
organization's fiscal year but, in any event, shall be so selected as to avoid 
inequities in the allocation o f  the costs. 

The base period normally should coincide with the 

2. Simplified allocation method. 

a. Where an organization's major functions benefit from its 
indirect costs to approximately the same degree, the allocation of indirect 
costs may be accomplished by (i) separating the organization's total costs for 
the base period as 
allowable indirect 

either direct or indirect, and (ii) dividing the total 
costs (net of applicable credits) by an equitable 

_- . .. .- . 
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distribution base. The result of this process is an indirect cost rate which is 
used to distribute indirect costs to individual awards. The rate should be 
expressed as the percentage whicli the total amount of all.owable indirect costs 
bears to the base seSi.ected. This method should also Ise used where an 
oryanization has o n l y  one major function encompassing a number of individual 
projects or activities, and may be used where the level of Federal awards to an 
organization is relatively small. 

b. Both the direct costs and the indirect costs shall exclude 
capital expenditures and unallowable costs. However , unallowable costs which 
represent activities must be included in the direct costs under the conditions 
described in subparagraph B . 3 .  

c. The distribution base may be total direct costs (excluding 
capital expenditures and other distorting items, such as major subcontracts or 
subgrants), direct salaries and wages, or other base which results in an 
equitable.distribution. The distribution base shall generally exclude 
participant support costs as defined in paragraph 32 of Attachment B . .  

d. Except where a special rate(s) is required in accordance with 
subparagraph 5, the indirect cost rate developed under the above principles is 
applicable to all awards at the organization. If a special rate(s) is required, 
appropriate modifications shall be made in order to develop the special rate(s). 

e. For an organization that receives more than $10 million in 
Federal funding of direct costs in a fiscal year, a breakout of the indirect 
cost component into two broad categories, Facilities and Administration as 
defined in subparagraph C.3 ,  is required. The rate in each case shall be stated 
as the percentage which the amount of the particular indirect cost category 
(i.e./ Facilities or Administration) is of the distribution base identified with 
that category. 

3. Multiple allocation base method 

a. General. Where an organization's indirect costs benefit its 
major functions in varying degrees, indirect costs shall be accumulated into 
separate cost groupings, as described in subparagraph b. Each grouping shall 
then be allocated individually to benefitting functions by means of a base which 
best measures the relative benefits. The default allocation bases by cost pool  
are described in subparagraph c. 

b. Identification of indirect costs. Cost  groupings shall be 
established so as to permit the allocation of each grouping on the basis of 
benefits provided to the major functions. Each grouping shall constitute a pool 
of expenses that are of like character in terms of functions they benefit and in 
terms of the allocation base which best measures the relative benefits provided 
to each function. The groupings are classified within the two broad categories: 
"Facilities" and "Administration, 'I as described in subparagraph C. 3. The 
indirect cost pools are defined as follows: 

(1) Depreciation and use allowances. The expenses under this 
heading are the portion of the costs of the organization's buildings, capital 
improvements to land and buildings, and equipment which are computed in 
accordance with paragraph 11 of Attachment B ("Depreciation and use 
allowances"). 

11 



( 2 )  1nt.erest.. I n t e r e s t  on d e b t  assoc ia ted  wi.th certt1i.n 
h u . 1  dj-rigs, equipment and capi. ta1 improvements a r e  computed i n  accordance w i t h  
r ) d r i l g r a p h  2 3  of Attachment R ("1nt .e res t" )  . 

( 3 )  Ciperstion and maintenance expenses.  T h e  expenses  under 
t h i s  heading a re  those  t h a t  have been incur red  f o r  t h e  admin i s t r a t ion ,  
opera  t.i.on, maintenance, p r e s e r v a t i o n ,  and p r o t e c t i o n  of t h e  o r g a n i z a t i o n ' s  
p h y s j  c a l  p l a n t .  They inc lude  expenses  normally incur red  f o r  such j-terns a s :  
j a r i  tor.i.aJ. and u t i . l i t y  s e r v i c e s ;  r e p a i r s  and o r d i n a r y  o r  normal a l t e r a t i o n s  of 
b u i l d i n g s ,  f u r n i t u r e  and equipment; c a r e  of grounds;  maintenance and operdt i -on 
o f  bui..l.dinqs and o t h e r  p l a n t  f a c i l i t i e s ;  s e c u r i t y ;  earthquake and d i s a s t e r  
p repa redness ;  environmental  s a f e t y ;  hazardous was te  d isposa l ;  p r o p e r t y ,  
I .I alJ;.]..i.ty a n d  o t h e r  insurance r e l a t i n g  t o  p rope r ty ;  space and Gp.i.ta1 1.eas:nq;  
faci . ) .  I 1:y p!.anning and management; and, c e n t r a l  r e c e i v i n g .  The o p e r a t j  on a n d  
maintenance expenses ca tegory  s h a l l  a l s o  inc lude  i t s  a l locable  sha re  of frj.ri()? 

I:~?r)ef.i t costs, d e p r e c i a t i o n  and use  al lowances,  and  i n t e r e s t  c o s t s .  

(4) General admin i s t r a t ion  and general. expenses.  T h e  expenses 
u r i d e r  t1ii.s heading a r e  those t h a t  have been i n c u r r e d  f o r  t h e  o v e r a l l  general  
e x e c u t i v e  and admin.i.strati.ve offices of the o rgan iza t ion  ancl o t h e r  expenses of ti 

q e n e r a l  na tu re  which do not r e l a t e  s o l e l y  t o  any major  funct ion of t h e  
o rga r i i za t ion .  Th i s  ca tegory  s h a l l  also i nc lude  i t s  a l locab le  sha re  of f r inge  
b e n e f i t  c o s t s ,  o p e r a t i o n  and maintenance expense,  deprec ia t ion  and use 
aJ.1 owances,  and i n t e r e s t  c o s t s .  Examples of t h i s  category inc lude  c e n t r a l  
offices, such as t h e  d i r e c t o r ' s  o f f i c e ,  t h e  o f f i c e  of finance,  b u s i n e s s  
s e r v i c e s ,  budget and p lanning ,  pe r sonne l ,  s a f e t y  and r i sk  management , generai  
c o u n s e l ,  management informat ion  systems,  and l i b r a r y  cos ts .  

I n  deve lop ing  t h i s  cost pool, special  c a r e  should  be exercised t o  e n s u r e  t h a t  
c o s t s  i n c u r r e d  f o r  t h e  same purpose i n  l i k e  c i rcumstances a r e  t r e a t e d  
c o n s i s t e n t l y  a s  e i t h e r  d i rec t  o r  i n d i r e c t  c o s t s .  For example, s a l a r i e s  of 
t e c h n i c a l  staff , p r o j e c t  s u p p l i e s ,  p r o j e c t  p u b l i c a t i o n ,  te lephone t o l l  charges, 
computer  c o s t s ,  t r a v e l  c o s t s ,  and s p e c r a l i z e d  s e r v i c e s  c o s t s  s h a l l  be t r e a t e d  a s  
d i r e c t  costs wherever i d e n t i f i a b l e  to a p a r t i c u l a r  program. T h e  s a l a r i e s  arid 
waqes of a d m i n i s t r a t i v e  ancl pooled c l e r i c a l  s t a f f  should normally be  t r e a t e d  as 
i n d i r e c t  costs. Direct charging of t h e s e  c o s t s  may be appropr i a t e  where a m a j o r  
p r o j e c t  or  a c t i v i t y  e x p l i c i t l y  r e q u i r a s  and budgets  f o r  a d m i n i s t r a t i v e  o r  
c le r ica l  s e r v i c e s  and o t h e r  i n d i v i d u a l s  involved  can  be i d e n t i f i e d  w i t h  the  
program or a c t i v i t y .  I t e m s  such a s  o f f i c e  s u p p l i e s ,  postage,  local te lephone 
c o s t s ,  p e r i o d i c a l s  arid memberships should  no-Tal ly  be t r ea t ed  a s  i n d i r e c t  costs. 

c.  A l l o c a t i o n  bases .  Actual  c o n d i t i o n s  s h a l l  be taken  i n t o  account 
i n  s e l e c t i n g  t h e  base t o  be used in a l l o c a t i n g  t h e  expenses i n  each grouping t o  
b e n e f i t t i n g  f u n c t i o n s .  The e s s e n t i a l  c o n s i d e r a t i o n  i n  s e l e c t i n g  a method or a 
b a s e  i s  t h a t  it i s  t h e  one b e s t  s u i t e d  f o r  a s s i g n i n g  the pool of  c o s t s  t o  cost  
o b j e c t i v e s  i n  accordance with b e n e f i t s  de r ived ;  a t r aceab le  cause and e f f e c t  
r e l a t i o n s h i p ;  o r  logic and reason ,  where n e i t h e r  t h e  cause n o r  t h e  e f f e c t  o f  t h e  
r e l a t i o n s h i p  i s  de te rminab le .  When an a l l o c a t i o n  can be made by assignment of a 
c o s t  g rouping  d i r e c t l y  t o  t h e  f u n c t i o n  b e n e f i t e d ,  t h e  a l l o c a t i o n  s h a l l  be made 
i n  t h a t  manner. When t h e  expenses  i n  a cost grouping  are more g e n e r a l  i n  na ture ,  
t h e  a l l o c a t i o n  s h a l l  be made th rough t h e  use  o f  a s e l e c t e d  base which produces 
r e s u l t s  t h a t  a r e  e q u i t a b l e  t o  bo th  t h e  Fede ra l  Government and t h e  o rgan iza t ion .  
The d i s t r i b u t i o n  s h a l l  be made i n  accordance w i t h  t h e  bases desc r ibed  he re in  
u n l e s s  it can be demonst ra ted  t h a t  t h e  use of a d i f f e r e n t  base  would r e s u l t  i n  a 
more e q u i t a b l e  a l l o c a t i o n  of t h e  c o s t s ,  o r  t h a t  a m o r e  r e a d i l y  a v a i l a b l e  base 
would n o t  increase t h e  c o s t s  charged t o  sponsored awards .  The results of 
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spec ia l  cost studies (such as an engineering utility study) s h a l l  not be used to 
determine and allocate t21e indirect costs to sponsored awards. 

(1) Depreciation and use allowances. Depreciation arid use 
allowances expenses shall be allocated in the following manner: 

(a) Depreciation or use allowances on buildings used 
exclusively in the conduct of a single function, and on capital improvements and 
equiprrient used in such buildings, s h a l l  be assigned to that function. 

(b) Depreciation or use allowances on buildings used f o r  
more than one function, and or1 capital improvements and equipment used in such 
buildings , shall be allocated to the individual functions performed in each 
building on the basis of usable square feet of space, excluding common areas, 
such as hallways, stairwells, and restrooms. 

(c) Depreciation or use allowances on buildings, capital 
improvements and equipment related space (e. g. , individual rooms, and 
laboratories) used jointly by more than one function (as determined by the users 
of the space) shall be treated as fol lows.  The cost of each jointly used unit 
of space shall be allocated to the benefitting functions on the basis of: 

(i) the employees and other users on a full-time 
equivalent (FTE) basis or salaries and wages of those individual functions 
benefitting from the use of that space; or 

(ii) organization-wide employee FTEs  or salaries 
and wages applicable to the benefitting functions of the organization. 

(d) Depreciation or use allowances on certain capital 
improvements t o  land, such as paved parking areas, fences, sidewalks, and the 
like, not included in the cost of buildings, shall be allocated to user 
categories on a FTE basis and distributed to major functions in proportion to 
the salaries and wages of a l l  employees applicable to the functions. 

(2) Interest. Interest costs shall be allocated in the same 
manner as the depreciation or use allowances on the buildings, equipment and 
capital equipments to which the interest relates. 

(3) Operation and maintenance expenses. Operation and 
maintenance expenses shall be allocated in the same manner as the depreciation 
and use allowances. 

(4) General administration and general expenses. General 
administration and general expenses shall be allocated to benefitting functions 
based on modified total direct costs (MTDC), as described in subparagraph D . 3 . f .  
The expenses included in this category could be grouped first according to major 
functions of the organization to which they render services or provide benefits. 
The aggregate expenses of each group shall then be allocated to benefitting 
functions based on MTDC, 

d. Order of distribution 

(1) Indirect cost categories consisting of depreciation and 
use allowances, interest, operation and maintenance, and general administration 
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arid qene ra l  expenses shall be! al.i.ocated i n  t h a t  c;rder t o  the remaining :.ridirecE 
c : o s t  cdte>qoi- , ic?s  a s  wel.1. a s  t o  t he  malor func t ions  of the o r g a n i z a t i o n .  Other 
c:c in :  c;~teqnrJ.es cou.ld b.2 21.1 ocated  J.n t h e  order  determined t o  he most 
appropr j . a t e  b!/ t h e  orgai1.i.z.a: j 011. When cross a l l o c a t i o n  o f  costs i s  m a d e  as 
prov ided  :.rt subparagraph  ( , ? ) ,  t h i s  order of a l l o c a t i o n  does not a p p l y .  

( 2 )  l\lorrna1.1 y ,  an i n d i r e c t  c o s t  category w i i l  be cons ide red  
c.losed once it has been aL1ocated t o  o t h e r  c o s t  ob jec t ives ,  and C U S ~ S  s h a l l  not 
he s U b 3 L : q U e r i t  1 y a l l o c a t e d  t o  i t .  However, a c r o s s  a l loca t ion  of c o s t s  between 
two o1* mol-e i n d i r e c t  c o s t s  c a t e g o r i e s  could be used i f  s u c h  a l l o c a t i o n  w i l l  
re.?ult  i n  a more e q u i t a b l e  a l l o c a t i o n  of c o s t s .  If a c ross  a l l o c a t i o n  i s  used, 
ilri a p p r o p r i a t e  mod i f i ca t ion  t o  t h e  composition of t h e  indirect  cost ca t e y o r i e s  
I r; i - q q i 1 . j  r e d ,  

e .  Applicat ion of j-ndjiirect cos t  r a t e  011 rate::. Except w h e r e  a 
.spt.c.i.~J. . i n d J . r e c t  cos t  r a t e  i s )  i s  r e q u i r e d  i n  accordance with subparagraph D .  5, 
t h e  s e p a r a t e  groupings of i nd i r ec t .  c o n t s  all.c)cated t o  each m a l o r  functj.ori sha l l  
hc: agqrecjated and t r e a t e d  a s  a common pool  f o r  t h a t  functjon. T h e  co!its j . r !  : . t i e  
cmnmon pool. shall then be c l i s t r  i hu ted  t o  i n d i v i d u a l  awards included .i.ri ttla:: 

furict . . ion by use of  a s.ing1.e i n d i r e c t  c o s t  r a t e .  

f . D i s t r i b u t i o n  basis. I n d i r e c t  c o s t s  s h a l l  be d i s t r i b u t e d  t.o 
a p p l i c a b l e  sponsored awards and o t h e r  b e n e f i t t i n g  a c t i v i t i e s  w i th in  each major 
f u n c t i o n  o n  t h e  b a s i s  of MTDC. MTDC c o n s i s t s  of a l l  s a l a r i e s  and wages, f r i n g e  
b e n e f i . t s ,  m a t e r i a l s  and s u p p l i e s ,  s e r v i c e s ,  t r a v e l ,  and subgrants  and 
s u b c o n t r a c t s  up t o  t h e  f i r s t  $ 2 5 , 0 0 0  of each s u b g r a n t  or subcon t rac t  ( r e g a r d l e s s  
of t h e  p e r i o d  covered by t h e  subgran t  or s u b c o n t r a c t ) .  Equipment, c a p i t a l  
e x p e n d i t u r e s ,  cha rges  f o r  p a t i e n t  c a r e ,  r e n t a l  c o s t s  and t h e  p o r t i o n  i n  excess  
o f  $ 2 5 , 0 0 0  shail be excluded from MTDC. P a r t i c i p a n t  support c o s t s  s h a l l  
g e n e r a l l y  be excluded from MTDC. Other  items may o n l y  be excluded when t h e  
F e d e r a l  c o s t  cogn izan t  agency de te rmines  t h a t  an exclusion i s  necessa ry  t o  avoid 
a nerious i n e q u i t y  i n  t h e  d i s t r i b u t i o n  of i n d i r e c t  c o s t s .  

g .  I n d i v i d u a l  Rate Components. A n  i n d i r e c t  c o s t  r a t e  s h a l l  be 
d e t e r m i n e d  f o r  each s e p a r a t e  i n d i r e c t  c o s t  pool developed. The r a t e  i n  each 
c a s e  s h a l l  5.; s t a t e d  a s  t he  pe rcen tage  which t h e  amount of the p a r t i c u l a r  
i n d i r e c t  cos t  pool i s  of  t he  d i s t r i b u t i o n  base i d e n t i f i e d  with t h a t  pool.. Eacr! 
i n d i r e c t  c o s t  r a t e  n e g o t i a t i o n  or de te rmina t ion  agreement s h a l l  i n c l u d e  
development  of t h e  r a t e  f o r  each i n d i r e c t  cost  pool a s  well a s  t h e  o v e r a l l  
i n d i r e c t  c o s t  r a t e .  The i n d i r e c t  c o s t  pools  s h a l l  be c l a s s i f i e d  w i t h i n  two 
b r o a d  c a t e g o r i e s :  " F a c i l i t i e s "  and "Admin i s t r a t ion ,  " as descr ibed i n  
subpa rag raph  C .  3 .  

4 .  D i rec t  a l l o c a t i o n  method. 

a .  Some non-profi t  o r g a n i z a t i o n s  t r e a t  a l l  c o s t s  a s  di l -ect  c o s t s  
except g e n e r a l  a d m i n i s t r a t i o n  and g e n e r a l  expenses .  These o r g a n i z a t i o n s  
g e n e r a l l y  s e p a r a t e  t h e i r  c o s t s  i n t o  t h r e e  b a s i c  c a t e g o r i e s :  (i) General  
a d m i n i s t r a t i o n  and g e n e r a l  expenses ,  ( ii) f u n d r a i s i n g ,  and (iii) o t h e r  d i r e c t  
f u n c t i o n s  ( i n c l u d i n g  p r o j e c t s  performed under F e d e r a l  awards). J o i n t  c o s t s ,  
s u c h  a s  d e p r e c i a t i o n ,  r e n t a l  c o s t s ,  o p e r a t i o n  and maintenance of  f a c i l i t i e s ,  
t e l e p h o n e  expenses,  and t h e  l i k e  a r e  p r o r a t e d  i n d i v i d u a l l y  a s  d i r e c t  c o s t s  t o  
e a c h  c a t e g o r y  and t o  each award or o t h e r  a c t i v i t y  using a base most a p p r o p r i a t e  
t o  t h e  p a r t i c u l a r  c o s t  being p r o r a t e d .  

b .  T h i s  method i s  a c c e p t a b l e ,  p r o v i d e d  each j o i n t  c o s t  i s  p ro ra t ed  
u s i n g  a bzse  which a c c u r a t e l y  measures t h e  b e n e f i t s  provided t o  each award o r  

-...--I.-- . -. -- ~ __.--._. .-- . ... 

14 

... , 



o t h e r  a c t i v i t y ,  The bases  m u s t  be e s t a b l i s h e d  i n  accordance w i t h  r e a s o n a b l e  
c r i r e r i a ,  and be s u p p o r t &  by c u r r e n t  d a t a .  This method i.s compatible  w i t h  t h e  
Standards of Accounting and  F inanc ia l  Reporting f o r  Voluntary Heal th  and Wel fa re  
Organiza t ions  i ssued  j o i n t l y  by t h e  Nat iona l  Heal.tl-I Counci l ,  Inc .  , t h e  l \ l a t i ona l  
Zlssenbly of Voluntary Heal th  and S o c i a l  Welfare Organ iza t ions ,  arid t h e  Un i t ed  
Way of America. 

c .  Under t h i s  method, i n d l r e c t  costs c o n s i s t  e x c l u s i v e l y  Gf g e n e r a l  
admin i s t r a t ion  and genera l  expenses .  I n  a l l  o t h e r  r e s p e c t s ,  t he  o r g a n i z a t i o n  I s 
i n d i r e c t  cos t  r a t e s  s h a l l  be computed i n  t h e  same manner a s  t h a t  d e s c r i b e d  i n  
subparagraph 2. 

5.  Special  i n d i r e c t  c o s t  r a t e s .  I n  some i n s t a n c e s ,  a s i n g l e  i n d i r e c t  
cos t  r a t e  f o r  a l l  a c t i v i t i e s  of an o rgan iza t ion  o r  f o r  each major f u n c t i o n  of 
the  o rgan iza t ion  map no t  he a p p r o p r i a t e ,  s i n c e  i t  would not  t a k e  i n t o  a c c o u n t  
t hose  d i f f e r e n t  f a c t o r s  which may s u b s t a n t i a l l y  a f f e c t  t h e  i n d i r e c t  c o s t s  
a p p l i c a b l e  t o  a p a r t i c u l a r  segment of work. For t h i s  purpose,  a p a r t i c u l a r  
segmen t  of w o r k  may be t h a t  performed under a s i n g l e  award or  i t  may c o n s i s t  o f  
work under a group of  awards performed i n  a common environment.  These f a c t o r s  
may inc lude  t h e  phys i ca l  l o c a t i o n  of t h e  work, t he  l e v e l  of a d m i n i s t r a t i v e  
suppor t  requi red ,  t h e  n a t u r e  of t h e  f a c i l i t i e s  o r  o t h e r  r e sources  employed,  t h e  
s c i e n t i f i c  d i s c i p l i n e s  o r  t e c h n i c a l  s k i l l s  involved ,  t h e  o r g a n i z a t i o n a l  
arrangements used, o r  any combination t h e r e o f .  When a p a r t i c u l a r  segment  o f  
work i s  performed i n  an  environment which appears  t o  gene ra t e  a s i g n i f i c a n t l y  
d i f f e r e n t  l e v e l  of  i n d i r e c t  c o s t s ,  p r o v i s i o n s  should be made f o r  a s e p a r a t e  
i n d i r e c t  cos t  pool a p p l i c a b l e  t o  such work. The s e p a r a t e  i n d i r e c t  c o s t  pool 
should be developed du r ing  t h e  cour se  of the r e g u l a r  a l l o c a t i o n  p r o c e s s ,  and t h e  
s e p a r a t e  i n d i r e c t  c o s t  r a t e  r e s u l t i n g  theref rom should  be used, p r o v i d e d  i t  i s  
determined t h a t  (i) the  r a t e  d i f f e r s  s i g n i f i c a n t l y  from t h a t  which would have  
been obtained under subparagraphs 2 ,  3,  and 4 ,  and (ii) t h e  volume o f  w o r k  t o  
which t h e  r a t e  would apply i s  m a t e r i a l .  

E .  Negot ia t ion and Approval of I n d i r e c t  Cost Rates  

1. Def in i t i ons .  Pas used i n  t h i s  s e c t i o n ,  t h e  fo l lowing  te rms  have  t h e  
meanings s e t  
f o r t h  below: 

a .  Cognizant agency means t h e  Federal  agency r e s p o n s i b l e  f o r  
n e g o t i a t i n g  and approving i n d i r e c t  c o s t  r a t e s  f o r  a non-p ro f i t  o r g a n i z a t i o n  on 
behal f  of a l l  Federal  agenc ie s .  

h .  Predetermined r a t e  means a n  i n d i r e c t  cos t  r a t e ,  a p p l i c a b l e  t o  a 
s p e c i f i e d  cu r ren t  o r  f u t u r e  pe r iod ,  u s u a l l y  t h e  o r g a n i z a t i o n ' s  f i s c a l  y e a r .  The 
r a t e  i s  based on an e s t i m a t e  of  t h e  c o s t s  t o  be i n c u r r e d  du r ing  t h e  p e r i o d .  H 
predetermined r a t e  i s  not  s u b j e c t  t o  ad jus tment .  

C .  Fixed r a t e  means an i n d i r e c t  c o s t  r a t e  which has  t h e  same 
c h a r a c t e r i s t i c s  a s  a predetermined r a t e ,  except  t h a t  t h e  d i f f e r e n c e  be tween t h e  
es t imated  cos t s  and the  a c t u a l  c o s t s  of t h e  pe r iod  covered  by t h e  r a t e  i s  
c a r r i e d  forward a s  an adjustment  t o  t h e  r a t e  computat ion of a subsequent  p e r i o d .  

d .  F ina l  r a t e  means an i n d i r e c t  c o s t  r a t e  a p p l i c a b l e  t o  a s p e c i f i e d  
p a s t  pe r iod  which i s  based on t h e  a c t u a l  c o s t s  of t h e  p e r i o d .  A f i n a l  r a t e  i s  
not  s u b j e c t  t o  ad jus tment .  
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e .  Provis iona l  r a t e  o r  billing r a t e  means temporary i n d i r x c t  cost 
ra (:e app.l.icab1.e t o  a specif j .ed pe r iod  whi.ch i s  used f o r  funding, i n t e r i n i  
re inihursnment, arid r epor t ing  I n d i r e c t  c o s t s  on awards pending the  es tab l i shment  
of i, f ina l .  r a t e  f o r  t h e  pe r iod .  

f .  I n d i r e c t  c o s t  p roposa l  means the  documentation prepared by an 
o r q a r i i . z i i t i o r i  t o  suhs tan t j . a te  .i.ts c.laim f o r  t he  reimbursement of i n d i r e c t  cos t s .  
'7h.is pr0pO:;al p rovides  the  b a s i s  f o r  the  review and negot ia t ion  l ead ing  t o  the  
c : ; tab l~shment  of  an o r g a n i z a t i o n ' s  i n d i r e c t  cos t  r a t e .  

q . Cost ob-jectj.va means a func t ion ,  o rgan iza t iona l  subdiv is ion ,  
: : o r iL r~~c t ,  g ran t ,  o r  o t h e r  w o r k  u n i t  f o r  which c o s t  d a t a  a r e  desj.red arid for 
wi-11.ct1 provisjori  i s  made t o  accumulate and measure t h e  cost of  processes, 
prc j jec tn ,  Jobs and c a p i t a l i z e d  p r o j e c t s .  

, I .  Neqot2ation and approval  of r a t e s .  

a .  Unless d i f f e r e n t  arrangements  a r e  agreed t o  b y  the  agencies  
concei:ned, t h e  Federa l  agency w i t h  t h e  l a r g e s t  d o l l a r  value of awards w J t h  an 
o r g a n  i . z a t i o n  w i l l  be des igna ted  a s  t h e  cognizant  agency fo r  the  negoti.at.ion and 
appr'ovaJ. of the  i n d i r e c t  c o s t  r a t e s  and, where necessary ,  o the r  r a t e s  such a s  
f r i n g e  b e n e f i t  and computer charge-out  r a t e s .  Once an agency i s  a s s igned  
coqn izance  f o r  a p a r t i c u l a r  non-p ro f i t  o r g a n i z a t i o n ,  the  assignment w i l l  not be 
changed u n l e s s  t h e r e  i s  a major long-term s h i f t  i n  t h e  d o l l a r  volume of the  
F e d e r a l  awards t o  t h e  o rgan iza t ion .  A l l  concerned Federal  agencies  s h a l l  be 
g i v e n  the oppor tun i ty  t o  p a r t i c i p a t e  i n  t h e  n e g o t i a t i o n  process  but ,  a f t e r  a 
r a t e  has  been agreed  upon, i t  will be accepted  by all Federal agencies .  When a 
F e d e r a l  agency has  r eason  t o  b e l i e v e  t h a t  s p e c i a l  ope ra t ing  f a c t o r s  a f f e c t i n g  
i t s  awards n e c e s s i t a t e  s p e c i a l  i n d i r e c t  c o s t  r a t e s  i n  accordance wi th  
subpa rag raph  D . 5 ,  i t  w i l l ,  p r i o r  t o  t h e  t ime the  r a t e s  a r e  nego t i a t ed ,  n o t i f y  
the cogn izan t  agency. 

b .  A non-p ro f i t  o r g a n i z a t i o n  which h a s  not  prev ious ly  e s t a b l i s h e d  
an L n d i r e c t  c o s t  r a t e  wi;h a Federa l  agency s h a l l  submit i t s  i n i t i a l  i n d i r e c t  
cost proposa l  immediately a f t e r  the  o rgan iza t ion  is advised t h a t  an award w i l l  
be made and ,  i n  no even t ,  Later  than  t h r e e  mon ths  a f t e r  t h e  e f f e c t i v e  d a t e  of  
the award.  

c .  Organiza t ions  t h a t  have p rev ious ly  e s t a b l i s h e d  i n d i r e c t  c o s t  
rates must submit a new i n d i r e c t  c o s t  proposal t o  t h e  cognizant agency within 
s i x  months a f t e r  t h e  c l o s e  of  each f i s c a l  yea r .  

d .  A predetermined r a t e  may be n e g o t i a t e d  f o r  use on awards where 
t h e r e  i s  reasonable  assurance ,  based  on p a s t  expe r i ence  and r e l i a b l e  p ro jec t ion  
of t h e  o r g a n i z a t i o n ' s  c o s t s ,  t h a t  t h e  r a t e  i s  n o t  l i k e l y  t o  exceed a r a t e  based 
on t h e  o r g a n i z a t i o n ' s  a c t u a l  c o s t s .  

e .  Fixed r a t e s  may be  n e g o t i a t e d  where predetermined r a t e s  a r e  n o t  
c o n s i d e r e d  a p p r o p r i a t e .  A f i x e d  r a t e ,  however, shall not be nego t i a t ed  i f  (1) 

a l l  o r  a s u b s t a n t i a l  p o r t i o n  of t h e  o r g a n i z a t i o n ' s  awards a r e  expected t o  expi re  
b e f o r e  t h e  car ry- forward  ad jus tment  can be made; (ii) t h e  mix of Federa l  and 
non-Federa l  work a t  t h e  o r g a n i z a t i o n  i s  t o o  e r r a t i c  t o  permit  an e q u i t a b l e  
ca r ry - fo rward  ad jus tment ;  o r  (iii) t h e  o r g a n i z a t i o n ' s  opera t ions  f l u c t u a t e  
s i g n i f i c a n t l y  from y e a r  t o  yea r .  

f .  P r o v i s i o n a l  and f i n a l  r a t e s  shall be nego t i a t ed  where n e i t h e r  
p rede te rmined  nor  f i x e d  ra tes  a r e  a p p r o p r i a t e .  

ATTACHMENT Y - _. ._ _ _  . . . . -. . -. . 
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g .  The r e s u l t s  of each n e g o t i a t i o n  s h a l l  be formalized i n  a w r i t t e n  
agreement between the cognizant  agency and t h e  non-p ro f i t  o r g a n i z a t i o n .  The 
cognizant  agency sha l l  d i s t r i b u t e  c o p i e s  of  t h e  agreement t o  a l l  conce rned  
Federa l  agencies .  

h .  I f  a d i s p u t e  a r i s e s  i n  a n e g o t i a ~ i o n  of a n  i n d i r e c t  cost r a t e  
between t h e  cognizant agency arid t h e  non-p ro f i t  o r g a n i z a t i o n ,  the  d i . s p u t e  s h a l l  
be reso1.ved i n  accordance w i t h  t h e  a p p e a l s  procedures  of the cognizant  a g e n c y .  

i .  To the e x t e n t  t h a t  problems a r e  encountered  among t h e  F e d e r a l  
agenc ie s  in connection wi th  t h e  n e g o t i a t i o n  and approval  process ,  OMEI w i l l  lend 
a s s i s t a n c e  as required t o  r e so lve  s u c h  problems i n  a t ime ly  manner. 
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a .  7 ' 1 1 ~ .  

t o  1.mp1 y t-tiat j ~ t  i s  unal lowable;  r a t h e r ,  derermination as t o  
i.o ~ - :Jc~ I  case  sti0uJ.d be based on the  treatment or  p r i n c j p j e s  
: ; ; rn~ . l a r  or r e l a t e d  i tems  of c o s t .  

rtq and pub l  I C  r e l a t i o n s  c o s t s .  

b .  'The texm puh? I C  re1 a t i o r i s  .i.rlc.l MI~S cornmurij Cy rel.at.r.on:: and m e a n s  t h o : ; e S  
a c t i v j - t j  FJS dedi m t e d  ~ C J  rna.iritai.nsnq the  iniage of the non-prof i t  o rgan iza t ion  rjr 
main tairiJ.rig o r  promot.ing understanding and f avorab le  relations w i t h  t he  
communi.ty o r  publ ic  a t  l a r g e  o r  a n y  segment of :ne publ ic .  

C .  T h e  only a l lowab le  a d v e r t i s i n g  c o s t s  a r e  t h o s e  which a re  solsly f o r :  

(1) The r ec ru i tmen t  of personnel  required f o r  t h e  performance hy the  
non-p ro f i  t o rgan iza t ion  of o b l i g a t i o n s  a r i s i n g  under  a Federal  award (See also 
p,-- ~ 

cc,stsj; 
~ ~ r i c h m e n t  P,,  paragraph 4 1 ,  Rec ru i t i ng  c o s t s ,  and paragzaph 42,  Reloca t ion  

!' n ederal award ;  

( 3  
p e r f o r m a n c e  of 
r e i m b u r s e d  f o r  

The d i s p o s a l  of s c r a p  o r  s u r p l u s  mater ,a l s  acquired in :ne 
a Fede ra l  award except  when non-p ro f i t  organizat ions a r e  
d i s p o s a l  costs a t  a predetermlned amount; o r  

( 4 j  Other s p e c i f i c  purposes  necessary  t o  meet t he  requiremenEs of 
the F e d e r a l  award. 

d. Thn  only a l l o w a b l e  p u b l i c  r e l a t i o n s  c o s t s  a r e :  

(1) Cos ts  s p e c i f i c a l l y  r e q u i r e d  by t h e  Federal award; 

( 2 )  Costs of  communicating wi th  t h e  p u b l i c  and p res s  p e r t a i n i n g  r o  
s p e c i f i c  a c t i v i t i e s  o r  accomplishments w h i c h  r e s u l t  from perEormance of Federal  
awards  ( t h e s e  c o s t s  a r e  cons ide red  necessa ry  a s  part oi the  outreach e f f o r t  f o r  
t h e  F e d e r a l  award);  or 

( 3 )  Cos t s  of  conduct ing  g e n e r a l  l i a i s o n  w i t h  news med-ia and 
government  pub l i c  r e l a t i o n s  o f f i c e r s ,  t o  t h e  e x t e n t  t h a t  such a c t i v i t i e s  a r e  
l i m i t e d  t o  communication and l i a i s o n  necessa ry  keep  the  p u b l i c  informed on 
ma t t e r s  o f  publ ic  concern ,  such a s  n o t i c e s  of F e d e r a l  c o n t r a c t l g r a n t  awards,  
f i n a n c i a l  mat te rs ,  e t c .  



e.  Costs  i d e n t i f i e d  i n  subparagraphs c and d i f  i ncu r red  fo r  more t h a n  
one Federal  award or f o r  botf, sponsored work and o t h e r  work of t h e  n o n - p r o f i t  
o r g a n i z a t i o n ,  are a l lowable  t o  t h e  ex ten t  t h a t  t h e  p r i n c i p l e s  i n  At tachment  A ,  
paragraphs  E. ( " D i r e c t  C o s t s " )  and C .  ( " I n d i r e c t  Cos t s " )  a r e  observed .  

f .  Unallowable a d v e r t i s i n g  and p u b l i c  r e l a t i o n s  c o s t s  i nc lude  tile 
fo l lowing :  

(1) All a d v e r t i s i n g  and p u b l i c  r e l a t i o n s  c o s t s  o t h e r  t h a n  a s  
s p e c i f i e d  i n  subparagraphs c,  d ,  and e; 

12) Costs of  meet ings ,  convent ions,  convocat ions ,  or o t h e r  e v e n t s  
r e l a t e d  t o  o t h e r  a c t i v i t i e s  of t h e  non-prof i t  o r g a n i z a t i o n ,  i n c l u d i n g :  

( a )  Costs of d i s p l a y s ,  demons t r a t ions ,  and e x h i b i t s ;  

( b )  Cos t s  of meet ing rooms, h o s p i t a l i t y  s u i t e s ,  and o t h e r  
s p e c i a l  f a c i l i t i e s  used i n  con junc t ion  w i t h  shows and o t h e r  s p e c i a l  e v e n t s ;  and  

( c )  S a l a r i e s  and wages o f  employees engaged i n  s e t t i n g  up and 
d i s p l a y i n g  e x h i b i t s ,  making demonst ra t ions ,  and p r o v i d i n g  b r i e f i n g s ;  

( 3 )  Costs  of promot iona l  i t e m s  and memorabi l ia ,  i n c l u d i n g  models , 
g i f t s ,  and souvenirs ;  

( 4 )  Costs of a d v e r t i s i n g  and p u b l i c  r e l a t i o n s  des igned  s o l e l y  t o  
promote the  non-profi t  o r g a n i z a t i o n .  

2 .  Advisory Counci ls  

Costs incur red  b y  advisory  c o u n c i l s  o r  committees are a l lowable  a s  a d i rect  cost  
where au thor ized  by t h e  Fede ra l  awarding agency o r  as an i n d i r e c t  c o s t  where 
a l l o c a b l e  t o  Federal  awards.  

3 .  Alcohol ic  beverages.  Cos t s  of a l c o h o l i c  beve rages  a r e  una l lowab le .  

4 .  Audit c o s t s  and r e l a t e d  s e r v i c e s  

a The c o s t s  of a u d i t s  r e q u i r e d  by , and performed i n  accordance w i t h ,  t h e  
S i n g l e  h u d i t  A c t ,  a s  implemented by C i r c u l a r  A - 1 3 3 ,  "Audits of S t a t e s ,  Loca l  
Governments, and 1Jon-Profit Organiza t ions"  a r e  a l l o w a b l e .  Also see 31 USC 
7505(b)  and. s ec t ion  230 ("Audit  Costs") of C i r c u l a r  A - 1 3 3 .  

b .  Other a u d i t  c o s t s  a r e  a l lowab le  i f  i nc luded  i n  an ind i rec t  c o s t  r a t e  
p roposa l ,  OL i f  s p e c i f i c a l l y  approved by t h e  awarding  agency a s  a d i r e c t  cost  t o  
an award. 

c ,  The c o s t  of agreed-upon procedures  engagements t o  monitor  s u b r e c i p i e n t s  who 
a r e  exempted from A-133 under  section 2 0 0 ( d )  a r e  a l lowab le ,  s u b j e c t  t o  t h e  
c o n d i t i o n s  l i s t e d  i n  A-133, s e c t i o n  230 ( h )  ( 2 ) .  
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ii. Rondinq costs a r i s e  when t h e  Federal  Government r equ i r e s  assurance  
d ( ~ d i . r ) r : t  f . i . r l ~ r l c : ~ . ~ l  loss to i t s e l f  o r  o t h e r s  by  r eason  of :he a c t  o r  deEaul t  of 
? h C ?  non-profl  t o r g a n i z a t i o n ,  They a r i s e  also i n  i n s t a n c e s  where the non-profi t  
oi-'c:jari j z a k ~  or! requires s i m i l a r  assurance .  Included are  such bonds a s  b id ,  
r ~ ~ : i - ~ o r r n a n c : c - ~ ,  payment, advance payment, i n f r ingemen t ,  and f i d e l i t y  bonds. 

kj. Cor:t:; of bondirrg requi red  pursuant  t o  t h e  terms of the award a r e  
d I 1 OWdl.) I C' . 

C:. C o s t s  ( I f  ~or idI .ng  requi red  b y  t he  riorr-profit orqariizat.i.ori 1-11 t h e  
q e n e r a  I conduct: of i t s  opera' ;rons a r e  a l  Iowabl o t o  the exten t  t h a t -  such b(Jrld..ri!j 
is in dccordance wj t h  sourid bus iness  p r a c t i c e  arid the r a t e s  and pi-emium~ t i r e \  

re CI :i or i d I-., 1 e u r i d e  i t h e  c i rc urris t a n ce s . 

7 .  Cornmunic;ation c o s t s .  Costs  incur red  f o r  t e l e p h o n e  serv-ices, local and ?ong 
dJ .s tance  te lephone c a l l s ,  te legrams,  pos tage ,  messsnger ,  e1.ectronj.c or  computer 
t1-arisrni.tt;iI s e r v i c e s  and t h e  l i k e  a r e  a l lowab le .  

8 .  Compensation f o r  p e r s o n a l  s e r v i c e s .  

a .  Def in i t i on .  Compensation for per sona l  services inc ludes  all 
compensa t ion  paid c u r r e n t l y  or accrued by E h e  o rgan iza t ion  f o r  s e r v i c e s  of 
employees rendered d u r i n g  t h e  per iod  of t h e  award ( e x c e p t  a s  otherwise provided 
I n  subparagraph  h j .  ? t  i n c l u d e s ,  b u t  is not l i m i t e d  t o ,  s a l a r i e s ,  wages, 
d i r e c t o r  I s and execut ive  committee member's fees, i n c e n t i v e  awards, f r i n g e  
h O n e f i t s ,  pension p lan  c o s t s ,  al lowances f o r  o f f - s i t e  pay, i n c e n t i v e  pay, 
l o c a t i o n  al.lowances, ha rdsh ip  pay, and c o s t  of l i v i n g  d j f f e r e n t i a l s .  

b .  A l lowab i l i t y .  Except as  o therwise  s p e c i f i c a l l y  provided i n  t h i s  
p a r a g r a p h ,  t h e  c o s t s  of such compensation a r e  a l l o w a b l e  to t h e  extent t h a t :  

(I) T o t a l  compensation t o  i n d i v i d u a l  employees is reasonable  f o r  the  
s e r v i c e s  rendered and conforms t o  t h e  e s t a b l i s h e d  po l i cy  of t h e  o rgan iza t ion  
c o n s i s t e n t l y  applied to both  Federal  and non-Federal  a c t i v i t i e s ;  and 

(2) Charges t o  awards whether t r e a t e d  as direct o r  i n d i r e c t  costs 
a r e  de termined  and suppor t ed  a s  r e q u i r e d  i n  t h i s  paragraph .  

c .  Reasonableness.  

(1) When t h e  o rgan iza t ion  i s  p redominan t ly  engaged i n  a c t i v i t i e s  
o t h e r  t h a n  those sponsored by t h e  Federa l  Government, compensation f o r  employees 
on f ede ra l ly - sponsored  work w i l l  be cons idered  reasonable t o  the  e x t e n t  t h a t  i t  
i s  c o n s i s t e n t  w i t h  t h a t  p a i d  f o r  similar work i n  t h e  o r g a n i z a t i o n ' s  o t h e r  
a c t i v i t i e s .  

(2) When t h e  o r g a n i z a t i o n  i s  p redominan t ly  engaged i n  f e d e r a l l y -  
s p o n s o r e d  a c t i v i t i e s  and i n  c a s e s  where t h e  kind of employees requi red  for t he  
F e d e r a l  a c t i v i t i e s  a re  n o t  found i n  t h e  o r g a n i z a t i o n ' s  o t h e r  a c t i v i t i e s ,  

. I  

. .  

22 I 
---___. 
[ ATTACHMENT ._... :b ...____.. 



cornpeelisation fo r  employees on f edera l ly-sponsored  work w i l l  be c o n s i d e r e d  
reasonable  t o  t l ie  ex ten t  t h a t  i t  i s  comparable t o  t h a t  paid f o r  s i m i l a r  work in 
the  l a b o r  markets  i n  which t h e  o rgan iza t ion  competes for t he  )rind of employees 
invo lved .  

cl. Spec ia l  c o n s i d e r a t i o n s  i n  de te rmining  a l l o w a b i l i t y  . C e r t a i n  
cond i t ions  r e q u i r e  s p e c i a l  c o n s i d e r a t i o n  and p o s s i b l e  l i m i t a t i o n s  i n  d e t e r m i n i n g  
c o s t s  under Federal  awards where amounts or t y p e s  of compensation a p p e a r  
unreasonable .  Among s u c h  c o n d i t i o n s  a r e  t h e  f o l l o w i n g :  

(1) Compensation t o  members of non-p ro f i t  o r g a n i z a t i o n s ,  t r u s t e e s ,  
d i r e c t o r s ,  a s s o c i a t e s ,  o f f i c e r s ,  o r  t h e  immediate f a m i l i e s  t h e r e o f .  
Determination should be made t h a t  s u c h  compensation is reasonable  f o r  t h e  a c t u a l  
pe r sona l  s e r v i c e s  rendered r a t h e r  than a d i s t r i b u t i o n  of ea rn ings  i n  e x c e s s  o f  
c o s t s .  

( 2 )  Any  change i n  an o r g a n i z a t i o n ' s  compensation p o l i c y  r e s u l t i n g  i n  
a s u b s t a n t i a l  i n c r e a s e  i n  t h e  o r g a n i z a t i o n ' s  l e v e l  of compensation, p a r t i c u l a r l y  
when i t  was concurren t  w i th  an i n c r e a s e  i n  t h e  r a t i o  o f  Federa l  awards t o  o t h e r  
a c t i v i t i e s  of t h e  o r g a n i z a t i o n  o r  any change i n  t h e  t r ea tmen t  of a l l o w a b i l i t y  o f  
s p e c i f i c  types o f  compensation due t o  changes i n  Fede ra l  p o l i c y .  

e .  Unallowable c o s t s .  Cos t s  which a r e  una l lowable  under o t h e r  p a r a g r a p h s  
of  t h i s  Attachment s h a l l  no t  be a l lowab le  under t h i s  paragraph s o l e l y  on t h e  
b a s i s  t h a t  they c o n s t i t u t e  p e r s o n a l  compensation. 

f. Overtime, extra-pay s h i f t ,  and m u l t i - s h i f t  premiums. Premiums for 
overt ime,  extra-pay s h i f t s ,  and m u l t i - s h i f t  work a r e  a l lowable  o n l y  w i t h  the 
p r i o r  approval of t h e  awarding agency except :  

(1) When necessa ry  t o  cope wi th  emergencies ,  such as t h o s e  resulting 
from acc idents ,  n a t u r a l  d i s a s t e r s  , breakdowns of equipment, o r  o c c a s i o n a l  
o p e r a t i o n a l  b o t t l e n e c k s  of a s p o r a d i c  n a t u r e .  

( 2 )  When employees a r e  performing i n d i r e c t  f u n c t i o n s ,  such  as  
admin i s t r a t ion ,  maintenance, o r  account ing .  

( 3 )  I n  t h e  performance of  tes ts ,  l a b o r a t o r y  procedures ,  or  o t h e r  
s i m i l a r  ope ra t ions  which a r e  cont inuous  i n  n a t u r e  and cannot  r e a s o n a b l y  be 
i n t e r r u p t e d  o r  o therwise  completed.  

( 4 )  When lower o v e r a l l  c o s t  t o  t h e  F e d e r a l  Government w i l l  r e s u l t  

g .  Fringe b e n e f i t s ,  

( 1 )  Fr inge b e n e f i t s  i n  t h e  form of r e g u l a r  compensation p a i d  t o  
employees dur ing  pe r iods  of a u t h o r i z e d  absences  from t h e  job ,  such a s  v a c a t i o n  
l eave ,  s i c k  l eave ,  m i l i t a r y  l e a v e ,  and t h e  l i k e ,  a r e  a l lowab le ,  p r o v i d e d  such  
c o s t s  a r e  absorbed by a l l  o r g a n i z a t i o n  a c t i v i t i e s  i n  p r o p o r t i o n  t o  t h e  r e l a t i v e  
amount of time o r  e f f o r t  a c t u a l l y  devoted t o  e a c h .  

( 2 )  Fringe b e n e f i t s  i n  t h e  form o f  employer  c o n t r i b u t i o n s  o r  
expenses f o r  s o c i a l  s e c u r i t y ,  employee in su rance ,  workmen's compensat ion 
insurance ,  pension p lan  c o s t s  (see subparagraph h )  , and t h e  l i k e ,  a re  a l l o w a b l e ,  
provided s u c h  b e n e f i t s  a r e  g r a n t e d  i n  accordance wi th  e s t a b l i s h e d  w r i t t e n  
organiza t ion  p o l i c i e s .  Such b e n e f i t s  whether t r e a t e d  as i n d i r e c t  costs  o r  as 
d i r e c t  c o s t s ,  s h a l l  be  d i s t r i D u t e d  t o  p a r t i c u l a r  awards a id  otlielr a c t i v i t i e s  i n  



FJ manner c o n s i s t e n t  wi.th t t l c  p a t t e r n  of  b e n e f i t s  accruing t C J  the  i n d i v i d u a l s  o r  
qroup of  employees whose salari:?:; and waqes a r e  chargeab1.e to s u c h  awards and 
other a c t i  v;.tJ.es. 

( 3 )  ( a )  P:-ov.i n i.oris fo r  ?J r e s e r v e  under a s e l f  -irisurance program 
f o r  unempl.oyment compensation o r  workers ' compensation a re  allowable t o  t h e  
e x t e n t  t h a t  the p r o v i s i o n s  r ep resen t  r easonab le  e s t ima tes  of t h e  l i a b i l i t i e s  for 
stich compensation, and t h e  types of coverage,  e x t e n t  of coverage, and r a t e s  and 
p::em:i um.5 wauJ.rJ have been aLl.owable had in su rance  been purchased t o  cover t h e  
1- i . s I c s .  I-lowcvei:, provisroris for s e l f - i n s u r e d  l i a b i l i t i e s  which do riot become 
payable t o r  more than one year  a f t e r  t h e  p r o v i s i o n  i s  made s h a l l  not  exceed trle 
pre:;er1t. Vai.ue o f  the l i a b i l i t y .  

( b )  Where an o r g a n i z a t i o n  follows a cons i s t en t  policy of 
e x p e n s  i.rrg ac:l:ua.l. pa rpen t s  t o ,  or on beha l f  o f ,  employees or former employees f o r  
i inempJ  oynien'l cOmpc?nsat.ion or workers I compensal.1 o n ,  suck payments a r e  a l l  O w i i h i ?  

j .n  t h e  y e a r  of payment wj~th t h e  p r i o r  approval  o f  t h e  awarding syency, prov~.dc-?d 
t h e y  a r e  all .ocated t o  all a c t i v i t i e s  of t h e  organizat.i.on. 

( 4 )  Costs  of insurance on t h e  l i v e s  of t r u s t . u e s ,  o f f - i c e r s ,  o r  o the r  
employees holding p o s i t i o n s  of  s i m i l a r  r e s p o n s i b i l i - t y  are a.Llowable o n l y  t o  t he  
e x t e n t  that the  in su rance  r e p r e s e n t s  a d d i t i o n a l  compensation. The COS t s  of  .such 
i.nsrirance when t h e  o r g a n i z a t i o n  is named a s  b e n e f i c i a r y  a r e  unallowable. 

ti .  Organ iza t ion - fu rn i shed  automobiles .  That po r t ion  of t he  c o s t  of  
o r g a n i z a t i o n - f u r n i s h e d  automobiles  t h a t  r e l a t e s  t o  personal  use b y  employees 
(-Lncluding t r a n s p o r t a t i o n  t o  and from work) 1 s  unallowable as f r i n g e  b e n e f i t  o r  
i n d i r e c t  c o s t s  r e g a r d l e s s  of whether t h e  c o s t  1 s  r epor t ed  as t axab le  lncome t o  
t h e  employees. These c o s t s  a r e  a l lowab le  as d i r e c t  cos t s  t o  sponsored award 
when n e c e s s a r y  f o r  t n e  performance of t h e  spocsored award and approved b y  
awarding agenc ie s .  

i .  Pension p l an  c3sts .  

( 1 )  C o s t s  o f  t h e  o r g a n i z a t i o n ' s  p?nsion plan w h i c h  a r e  incur:-ed in 
accordance  w i t h  t h e  e s t a b l i s h e d  p o l i c i e s  o f  t h e  o r g a n i z a t i o n  a r e  allowable, 
prov ided :  

(a) Such p o l i c i e s  m e e t  the t e s t  o f  reasonableness;  

(IS) The methods o f  c o s t  a l l o c a t i o n  are n o t  d i s c r i m i n a t o r y ;  

( c )  The cost  a s s igned  t o  each f i s c a l  year i s  determined i n  
acco rdance  with g e n e r a l l y  accepted accoun t ing  p r i n c i p l e s  (GAAP), as  p r e s c r i b e d  
i n  Accounting P r i n c i p l e s  Board Opinion No. 8 i s s u e d  by t h e  American I n s t i t u t e  of 
C e r t i f i e d  Pub l i c  Accountants ;  and 

( d )  The c o s t s  a s s igned  t o  a given f i s c a l  year  are  funded f o r  
a l l  p l a n  p a r t i c i p a n t s  w i t h i n  s i x  months a f t e r  t h e  end o f  t h a t  year .  However, 
i n c r e a s e s  t o  normal and past s e r v i c e  pens ion  c o s t s  caused by a de l ay  i n  funding 
the actuarial l i a b i l i t y  beyond 30 days a f t e r  each q u a r k r  of t h e  yea r  t o  which 
such  c o s t s  a r e  a s s i g n a b l e  a r e  unal lowable.  

( 2 )  Pension p l a n  t e r m i n a t i o n  i n s u r a n c e  premiums p a i d  pursuant  t o  the 
Employee Retirement Income S e c u r i t y  A c t  (ERISA) o f  1974 (Pub. L .  9 3 - 4 0 6 )  a r e  
a l l o w a b l e .  Late  payment cha rges  on such  premiums a r e  unallowable. 
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( 3 )  Excise t a x e s  or) accumulated f u n d i n g  d e f i c i e n c i e s  and O t h e r  
p e n a l t i e s  imposed u~ider  ERISA a r e  unallowable. 

j . Incent ive  compensation. I n c e n ~ i v e  compensation t o  employees based  on 
c o s t  reduct ion ,  o r  e f f i c i e n t  performance, sugges t ion  a w a r d s ,  s a f e t y  awards,  
e t c . ,  a r e  allowable t o  t h e  e x t e n t  t h a t  the o v e r a l l  compensation i s  de t e rmined  t o  
be  reasonable  and s u c h  c o s t s  a r e  p a i d  o r  accrued pursuant  t o  an agreernent 
en tered  i n t o  i n  good f a i t h  between t h e  o rgan iza t ion  and the employees before tlie 
s e r v i c e s  were rendered, o r  pu r suan t  t o  an e s t a b l i s h e d  plan followed b y  t h e  
o rgan iza t ion  so c o n s i s t e n t l y  as t o  imply, i n  e f f e c t ,  an agreement t o  make such  
payment. 

k. Severance p a y .  
(1) Severance pay ,  a l s o  commonly r e f e r r e d  t o  a s  d i s m i s s a l  wages, i s  

a payment i n  add i t ion  t o  r e g u l a r  s a l a r i e s  and wages, by o r g a n i z a t i o n s  t o  worke r s  
whose employment i s  being t e r m i n a t e d .  Costs  of severance  pay a r e  a l l o w a b l e  o n l y  
t o  t h e  ex ten t  t h a t  i n  each case, i t  i s  r equ i r ed  by 

( a )  law, 
(b) employer-employee agreement , 
(c )  e s t a b l i s h e d  p o l i c y  t h a t  c o n s t i t u t e s ,  i n  e f f e c t ,  an i m p l i e d  

( d )  c i r cums tances  o f  t h e  p a r t i c u l a r  employment. 
agreement on t h e  o r g a n i z a t i o n ' s  p a r t ,  or  

( 2 )  Costs of s eve rance  payments a r e  d iv ided  i n t o  two c a t e g o r i e s  as 

( a )  Actua l  normal tu rnove r  severance  payments shall be 
fo l lows  : 

a l l o c a t e d  to a l l  a c t i v i t i e s ;  o r ,  where t h e  o r g a n i z a t i o n  p rov ides  f o r  a reserve 
f o r  normal severances,  such method w i l l  be a c c e p t a b l e  i f  t h e  charge  to c u r r e n t  
ope ra t ions  i s  reasonable  i n  l i g h t  of payments a c t u a l l y  made f o r  normal 
severances over a r e p r e s e n t a t i v e  p a s t  pe r iod ,  and i f  amounts charged a r e  
a l l o c a t e d  t o  a l l  a c t i v i t i e s  of t h e  o r g a n i z a t i o n .  

( b )  Abnormal o r  m a s s  severance  pay i s  of such a c o n j e c t u r a l  
n a t u r e  t h a t  measurement of c o s t s  by means of an a c c r u a l  w i l l  n o t  a c h i e v e  e q u i t y  
t o  both p a r t i e s .  Thus, a c c r u a l s  f o r  t h i s  purpose a r e  not  a l lowab le .  However, t h e  
Federa l  Government recognizes  i t s  o b l i g a t i o n  t o  p a r t i c i p a t e ,  t o  t h e  e x t e n t  of 
i t s  f a i r  share ,  i n  any s p e c i f i c  payment. Thus, a l l o w a b i l i t y  w i l l  be c o n s i d e r e d  
on a case-by-case bas i s  i n  t h e  even t  01 occur rence .  

( c )  Cos ts  i n c u r r e d  i n  c e r t a i n  severance  pay packages  (commonly 
known as "a golden parachute"  payment) which a r e  i n  an  amount i n  e x c e s s  of t h e  
normal severance pay pa id  by t h e  o r g a n i z a t i o n  t o  an employee upon t e r m i n a t i o n  of 
employment and a r e  paid t o  t h e  employee con t ingen t  upon a change i n  management 
c o n t r o l  over,  or ownership of , t h e  o r g a n i z a t i o n ' s  a s s e t s  a r e  una l lowab le .  

( d )  Severance payments t o  f o r e i g n  n a t i o n a l s  employed b y  t h e  
organiza t ion  ou t s ide  the  United S t a t e s ,  t o  t h e  e x t e n t  t h a t  t h e  amount exceeds  
t h e  customary o s  p r e v a i l i n g  p r a c t i c e s  f o r  t h e  o r g a n i z a t i o n  i n  t h e  Un i t ed  S t a t e s  
a r e  unallowable,  unless  t h e y  a r e  necessa ry  f o r  t h e  performance of F e d e r a l  
programs and approved by awarding a g e n c i e s .  

( e )  Severance payments t o  f o r e i g n  n a t i o n a l s  employed blr t h e  
o rgan iza t ion  ou t s ide  the United S t a t e s  due t o  t h e  t e rmina t ion  of t h e  f o r e i g n  
n a t i o n a l  a s  a r e s u l t  o f  t h e  c l o s i n g  of, or  c u r t a i l m e n t  of a c t i v i t i e s  b y ,  t h e  
o rgan iza t ion  i n  t h a t  count ry ,  a r e  una l lowable ,  unless t hey  a r e  n e c e s s a r y  f o r  t he  
performance of Federal  programs and approved by awarding a g e n c i e s .  
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rn. Support of saJ.ari.t:r; arid wages. 

(1) Charges to awards f o r  salaries and wages, whether treated as 
dj.r?ct  cosl::; 01- indirect costs, will be based on documented payrolls approved by 
a rosponsib1.e  official (s) of the organization. The distribution of salaries and 
w;iq?s to awards must be supported by personnel activity reports, as prescrikxd 
in .Tubparagraph (2), except when a substitute system has been approved i n  

W:-J 1 : ~  ng  by the  cmqnizant agency. (See subparagraph E . 2  of Attachment A. ) 

(2 1 Reports reflecting the distribution of a c t i v i  ty O L  eacki c ‘ r u l . c ) y ~ - : ~ ~ :  
rriu.?t bc! m;ij.nt.aj.ried for a l l  staff members (professionals arid nonprofess ionei1.s)  
w h o s e  comperl:jat.i.on is charged, in whole or i n  part, directly to awai:ds. In 
addj.t.i.on, in order to support the allocation of indirect costs, such r e p o r t s  
mu.‘;: ai.so be maintained for o the r  employees whose w o r k  i n v u l v e s  t w o  or more 
tunct j  oris or ;icr i V.I t. I j f CI d.i,stribution of their compensation between siickr 
f u r i c t J . 0 n . s  0 1 :  a c t ~ v ~  tics 1:; needed i r r  the determination of the organJ.zat.jon’:; 
i n d i r e c t  c o s t  r a t e  (s) ( e .  y . ,  ilri empJoyee engaged part-time in inclirec; c;o::F 
sct.i.vi ti  es and part-t.i.me ~ . n  a direct function) . Reports maintained hy noii- 
pr0fj.t~ orqanizat.i.oris to satisfy these requirements must meet the followirig 
szantlards : 

(a) The reports must reflect an after-the-fact determination 
of the actual activity of each employee. Budget estimates (i.e., estimates 
determined before the services are performed) do not qualify as support for 
charges to awards, 

(b) Each report must account for the total activity for which 
employees are compensated and which is required in fulfillment of their 
ob1 LqdtJons to the organ1 zatlon. 

( c j  The reports must b e  signed by the individual empl~r)yee, ‘3: 
by a responsible supervisory official having first hand knowledge of the 
activities performed by the employee, that the distribution of activity 
represents a reasonable estimate of the actual work performed by t h e  employee 
during the periods covered by the reports. 

(d) The reports must be prepared at ieast monthly and must 
coincide wiLh one or more pay periods. 

(3) Charges for the salaries and wages of nonprofessional employees, 
in addition to the supporting documentation described in subparagraphs (1) and 
( 2 1 ,  must also be supported by records indicating the t o t a l  number of hours 
worked each day maintained in conformance with Department of Labor regulations 
implementing the Fair Labor Standards Act (FLSP, )  (29 CFR Part 516). For this 
purpose, the term “nonprofessional 9mployee” shall have the same meaning as 
“nonexempt employee, “ under FLSA. 

1 4 )  Salaries arid wages of employees used in meeting cost sharing or 
matching requirements on awards must be supported in the same manner as salaries 
and wages claimed for reimbursement from awarding agencies. 

9. Contingency provisions. Contributions to a contingency reserve or any 
similar provision made for events the occurrence of which cannot be f o r e t o l d  
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with certainty as to time, intensity, or with an assurance of their happening, 
are unallowable. 

Tile tern! “contingency reserve” excludes self-insurance reserves (see Attachment E, 
paragraphs 8 .  g. ( 3 )  a n d  2 2 .  a ( 2 )  (d) ) ; pension funds (see paragraph 8. i) : a n d  reserves 
f o r  normal Severance p a y  (see paragraph 8 .  i:. ) 

10. Defense and prosecution of criminal and civil proceedings, claims, appeals 
and patent infringement. 

a. Definitions 

(1) Conviction, as used herein, means a judgment or a conviction of 
a criminal offense by any court of competent jurisdiction, whether entered upon 
as a verdict or a plea, including a conviction due to a plea of nolo contendere. 

(2) Costs include, but are not limited to, administrative and 
clerical expenses; the cost of legal services, whether performed by in-house or 
private counsel; and the costs of the services of accountants, consultants, or 
others retained by the organization to assist it; costs of employees, officers 
and trustees, and any similar costs incurred before, during, and after 
commencement of a judicial or administrative proceeding that bears a direct 
relationship to the proceedings. 

(3) Fraud, as  used herein, means (i] acts of fraud corruption or 
attempts to defraud the Federal Government or to corrupt its agents, (ii) acts 
that constitute a cause for debarment or suspension (as specified in agency 
regulations) , and (iii) acts which violate the False C l a i m s  Act, 31 U.S.C., 
sections 3729-3731, or the Anti-Kickback Act, 41 U . S . C . ,  sections 51 and 54. 

(4) Penalty does not include restitution, reimbursement, or 
compensatory damages. 

(5) Proceeding includes an investigation. 

b. (1) Except as otherwise described herein, costs incurred in 
connection with any criminal, civil or administrative proceeding (including 
filing of a false certification) commenced by the Federal Govesnment, 01 a 
State, local or foreign government, are not allowable if the proceeding: (1) 
relates to a violation of, or failure to comply with, a Federal, State, local or 
foreign statute or regulation by the organization (including its agents and 
employees), and ( 2 )  results in any of the following dispositions: 

la) I n  a criminal proceeding, a conviction. 

(b) In a civil or administrative proceeding involving an 
allegation of fraud or similar misconduct, a determination of organizational 
liability. 

( c )  In the case of any civil or administrative proceeding, the 
imposition of a monetary penalty. 

(d) A final decision by an appropriate Federal official to 
debar or suspend the organization, to rescind or void an award, or to terminate 
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a n  i iwdrd  f o r  defau1. t  by reason o f  a v . io l a t . i on  0 1 -  f a i . l u r e  5 0  comply w i t t i  a law o r  
r"qu I s t I o n .  

( e )  A dispor; i t . i o r i  by consent  01: comprorni.se, if t h e  ac t i . on  
: : : )~ l c J  h a v e  r e s u l . t o d  i n  any of t h e  d i s p o s i t i o n s  desc r ibed  i n  ( a i ,  (b), ( c )  o r  
I d i  . 

(2.) 1:f more than on? proceeding i n v o l v e s  the s a m e  all.eged 
m l : ; ~ : o n d l l C t ,  k h c 3  c o s t s  of all such proceedings s h a l l  be unallowable i f  any one o f  
\-hem re2u.I t:; .i.n one of t h e  d i s p o s i t i o n s  shown i n  subparagraph b .  (1) . 

e .  I f i~ proceeding r e f e r r e d  t o  i n  subparagraph b i s  commenced b y  t he  
!i'edc;ral Governnient and .is r e so lved  by consent  or compromise pursuant: t.o an 
~ ~ ( ~ ~ " c ~ e m e n t  ent.ered i n t o  by  t h e  o r g a n i z a t i o n  and t h e  Federal Government, tlieri !.ti<-: 
C a s t s  .i.ncurred b y  t h e  o r g a n i z a t i o n  i n  connect ion w i t h  such proceedi.ngs t h a t  are 
otkiefwj.sF: n o t  all.owable under subparagraph b may be allowed to the  exrent  
r ;~ )~ :c . i f i  cai.1y prov.ided i n  such ;Agreement. 

d .  I f  a proceeding r e f e r r e d  t o  i n  subparagraph b i s  commenced by a S t a t e ,  
I oca1  01: f o r e i g n  government, t h e  authori-zed Fede ra l  o f f i c i a l  may allow the  c o s t s  
.i.ricurred by t h e  o rgan iza t ion  f o r  such p roceed ings ,  i f  such au tho r i zed  o f f i c i a l  
d e t e r m r n e s  t h a t  the  costs were incu r red  as  a r e s u l t  of (1) a s p e c i f i c  term o r  
c:ondi. t i o n  of  a federal ly-sponsored award, o r  (2) specific w r i t t s n  d i r e c t i o n  of 
an a u t h o r i z e d  o f f i c i a l  of t h e  sponsoring agency.  

e .  Costs  i n c u r r e d  i n  connect ion w i t h  proceedings describc3d i n  
subpa rag raph  b,  b u t  which a r e  n o t  made una l lowab le  by t h a t  subparagraph, may be 
a l lowed  by t h e  Federal  Government, but o n l y  t o  t h e  extent  t h a t :  

(I) The c o s t s  a r e  r easonab le  i n  r e l a t i o n  t o  t h e  a c t i v i t i e s  r e q u i r e d  
t o  dea l  w i t h  t h e  proceeding and t h e  unde r ly ing  cause  05 a c t i o n ;  

( 2 1  Payment of  t h e  c o s t s  i n c u r r e d ,  a s  allowable arid a l l o c a b l e  costs, 
1s n o t  prohibiked by any  a t h e r  provision(s1 of  t h e  sponsored award; 

( 3 )  The c o s t s  a r e  not  o the rwise  r ecove red  from t h e  Federal 
Government o r  a t h i r d  p a r t y ,  e i t h e r  d i r e c t l y  as a r e s u l t  o f  t h e  proceeding G I  

o t h e r w i s e ;  and, 

( 4 )  The pe rcen tage  of  c o s t s  a l lowed does not exceed t h e  percentage 
d e t e r m i n e d  by an a u t h o r i z e d  Fede ra l  o f f i c i a l  t o  be appropr i a t e ,  cons ide r ing  t h e  
c o m p l e x i t y  of t h e  l i t i g a t i o n ,  g e n e r a l l y  accep ted  p r i n c i p l e s  governing t h e  award 
of l e g a l  f e e s  i n  c i v i l  a c t i o n s  i n v o l v i n g  t h e  United S t a t e s  as a p a r t y ,  and s u c h  
o t h e r  f a c t o r s  a s  may be a p p r o p r i a t e .  Such p e r c e n t a g e  shall no t  exceed 8 0  
p e r c e n t .  However, i f  an agreement reached under Subparagraph c has e x p l i c i t l y  
c o n s i d e r e d  t h i s  80  p e r c e n t  l i m i t a t i o n  and p e r m i t t e d  a higher  percentage,  t h e n  
t h e  f u l l  amount of  c o s t s  r e s u l t i n g  from that agreement s h a l l  be al lowable.  

f .  C o s t s  i n c u r r e d  by t h e  o r g a n i z a t i o n  i n  connect ion wi th  the  defense of  
s u i t s  b rough t  by i t s  employees o r  ex-employees under s e c t i o n  2 of  t h e  Major 
Fraud A c t  of 1988 (Pub .  L .  100-700), i n c l u d i n g  t h e  c o s t  of all r e l i e f  necessa ry  
t o  make such employee whole, where t h e  o r g a n i z a t i o n  was found l i a b l e  or set t l . l -d ,  
a r e  una l lowab le .  

g .  Costs  of l e g a l ,  accoun t ing ,  and c o n s u l t a n t  services, and r e l a t e d  
c o s t s ,  i n c u r r e d  i n  connect ion w i t h  d e f e n s e  a g a i n s t  Federal  Government c l a ims  o r  
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appea l s ,  a n t i t r u s t  suits, or t h e  p rosecu t ion  of c la ims  01 appeals  a g a i n s t  t h e  
FedevaJ Government, are  una l lowable .  

l J .  Cos ts  of l ega l ,  account ing ,  and c o n s u l t a n t  s e r v i c e s ,  and r e l a t e d  
costs, i ncu r red  i n  connection w i t h  p a t e n t  in f r ingement  l i t i g a t i o n ,  a r e  
unallowable u n l e s s  otherwise provided f o r  i n  t h e  sponsored awards. 

i. C o s t s  which may be unal lowable under  t h i s  paragraph,  inc luc l ing  
d i r e c t l y  a s s o c i a t e d  c o s t s ,  s h a l l  be segrega ted  and accounted f o r  by t h e  
organiza t ion  sepa ra t e ly .  D u r i n g  the  pendency of a n y  proceeding cove red  by 
subparagraphs b and f , t h e  Federa l  Government s h a l l  gene ra l ly  wi thho ld  payment 
of s u c h  c o s t s .  However, if i n  t h e  brst  i n t e r e s t s  of the  Federa l  Government, t h e  
Federal  Government may p rov ide  f o r  c o n d i t i o n a l  payment upon p r o v i s i o n  o f  
adequate securi ty ,  o r  o t h e r  adequate  a s su rance ,  and agreements bJf t h e  
organiza t ion  t o  repay a l l  una l lowable  c o s t s ,  p l u s  i n t e r e s t ,  i f  t h e  c o s t s  a r e  
subsequent ly  determined t o  be una l lowable .  

11. Depreciat ion and use a l lowances .  

2 .  Compensation f o r  t h e  use  of b u i l d i n g s ,  o t h e r  c a p i t a l  improvements ,  and 
equipment on hand may be made through use al lowance o r  d e p r e c i a t i o n .  However, 
except a s  provided i n  Attachment B, paragraph  f ,  a combination of  t h e  two 
methods may not  be used i n  connec t ion  with a s i n g l e  c l a s s  of f i x e d  assets ( e . g . ,  
bu i ld ings ,  o f f i c e  equipment, computer equipment,  e tc .  ) . 

b.  The computation of use  al lowances or d e p r e c i a t i o n  s h a l l  be b a s e d  on t h e  
a c q u i s i t i o n  c o s t  of the a s s e t s  i nvo lved .  The a c q u i s i t i o n  c o s t  of an  a s s e t  
donated t o  t h e  non-profit  o r g a n i z a t i o n  by a t h i r d  p a r t y  s h a l l  b e  i t s  f a i r  marke t  
value a t  t h e  t ime of the  d o n a t i o n .  

c .  The computation of u s e  a l lowances  or d e p r e c i a t i o n  will e x c l u d e :  

(1) The cost  of l a n d ;  

( 2 )  Any po r t ion  of  t h e  c o s t  of b u i l d i n g s  and equipment b o r n e  by o r  
donated by t h e  Federal Government i r r e s p e c t i v e  of where t i t l e  was o r i g i n a l l y  
ves ted  or where i t  p resen t ly  r e s i d e s ;  and 

( 3 )  Any por t ion  o f  t h e  c o s t  of b u i l d i n g s  and equipment c o n t r i b u t e d  
by o r  f o r  t h e  non-profit  o r g a n i z a t i o n  i n  s a t i s f a c t i o n  of  a s t a t u t o r y  ma tch ing  
requirement .  

d. Where deprec ia t ion  method i s  fo l lowed,  t h e  p e r i o d  of u s e f u l  s e r v i c e  
( u s e f u l  l i f e )  e s t ab l i shed  i n  each case  f o r  u s a b l e  c a p i t a l  a s s e t s  must  t a k e  i n t o  
consideration such factors a s  t ype  of c o n s t r u c t i o n ,  n a t u r e  of t h e  equipment  
used, technologica l  developments i n  t h e  p a r t i c u l a r  program a r e a ,  and  t h e  renewal  
and replacement p o l i c i e s  fo l lowed f o r  t h e  i n d i v i d u a l  i t e m s  or c l a s s e s  of assets 
involved.  The method of d e p r e c i a t i o n  used t o  a s s i g n  t h e  c o s t  of an asset  ( o r  
group of a s s e t s )  t o  account ing p e r i o d s  s h a l l  r e f l e c t  t h e  p a t t e r n  of consumpt ion  
of the  a s s e t  during i t s  u s e f u l  l i f e .  

I n  the  absence of c l ea r  ev idence  i n d i c a t i n g  t h a t  t h e  expected consumpt ion  of t h e  
a s s e t  w i l l  be s i g n i f i c a n t l y  g r e a t e r  o r  l e s s e r  i n  t h e  e a r l y  p o r t i o n s  o f  i t s  
usefu l  l i f e  than i n  t he  l a t e r  p o r t i o n s ,  t h e  s t r a i g h t - l i n e  method s h a l l  be 
presumed t o  be the  appropr i a t e  method. 

Depreciat ion methods once used s h a l l  no t  be changed u n l e s s  approved i n  advance  
13)) the cognizant  Federal agency.  When t h e  d e p r e c i a t i o n  method i s  i n t r o d u c e d  f o r  
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ilPF’1 i c ;at .I .on t o  a s s e t s  prev lo i l s l  y sub jec t  to a u::e aI.I.owarice, t h e  combination of 
i i : : ~  ;*J . lowancxs and depireci a t ]  on app.l.1 c;~t.lc: t o  s u c h  asse ts  must riot exceed the  
t - .o t -a I  acqu.i.si.ti.ori cos t  o f  t-.lie a r ; s e t ; ,  

e .  When the deprec ia t ion  method i s  used f o r  bui ldings,  a b u i l d i n g ’ s  ShelJ 
m a y  be segrega ted  Zrom each buil.ding component ( e  . g .  , plumbing system, h e a t i n g ,  
a r i d  a . i r  condi.tion.ing system, etc. ) arid each i t e m  depreciated over i t s  e s t ima ted  
u : :e fu l  h f e ;  o r  the  e n t i r e  b u i l d i n g  ( i . e . ,  t h e  she11 and all components) may be 
tre2it:od a s  a .single a s s e t  and deprec i a t ed  over  a s i n g l e  use fu l  l i f e .  

f .  When the  dep rec i a t ion  method i s  used f o r  a p a r t i c u l a r  c l a s s  O f  a s s e t s ,  
rIc, d e p r e c i a t i o n  may be allowed on any such a s s e t s  t h a t ,  under subparagraph d ,  
w)uI.cl be v.iewecl a s  f u l l y  d e p r e c i a t e d .  However, a reasonable u s e  allowance may 
he n o g o t i d  t e d  f o r  s u c h  a s s e t s  if warranted a f t e r  t ak ing  i n t o  cons idera t ion  t h e  
amount o f  depreciatLon p rev ious ly  charged t o  t h e  Federal  Government, t he  
ent:.i.mated useful 1.1.fe remai.ni.riq a t  t i m e  of n e g o t i a t i o n ,  the  e f f e c t  of any 
i n c r e a s e d  mm.nteriance c h a r y e s  01 decreased e f f i c i e n c y  due t o  age,  and ariy o t h e r  
f a c t o r s  pert.i.rien1: t o  t h e  ut.i. 1.izat.I o n  o f  trre asse t  f o r  t h e  purpose contempl.at-.ed. 

g .  Where the  use a13 ow;Iric;e metnod J.S f c ) l . I . o w e d ,  t h e  u s e  all.nwance for 
t)ui..i.dings and improvement ( l n c l  ud i r ig  l and  improvements, such as paved parki.ng 
areas, f ences ,  and s idewalks)  will .  be computed a t  an annual r a t e  not  exceeding 
t w o  percent  o f  a c q u i s i t i o n  c o s t .  

T h e  u s e  al lowance f o r  equipment w i l l  be computed a t  an annual r a t e  no t  exceeding 
SIX and two- th i rds  percent  of a c q u i s i t i o n  c o s t .  When t h e  u s e  allowance method i s  
u s e d  f o r  b u i l d i n g s ,  t h e  e n t i r e  b u i l d i n g  m u s t  be t r e a t e d  as  a s i n g l e  asset;  t h e  
b u i l d i n g  I s components ( e .  g . ,  plumbing system, h e a t i n g  and a i r  condi t ion ing ,  
etc.) canno t  be segrega ted  from t h e  b u i l d i n g ‘ s  s h e l l .  

T h e  two p e r c e n t  l i m i t a t i o n ,  however, need n o t  be a p p l i e d  t o  equipment which i s  
nie;-e?.ly a t t a c h e d  o r  f a s t ened  t o  t h e  b u i l d i n g  b u t  n o t  permanently f ixed  to i t  and 
whjch j .s used a s  fu rn i sh ings  o r  decora t ions  o r  f o r  spec ia l i zed  purposns ( e . g . ,  
d o r r t i s t  c h a i r s  and den ta l  t r ea tmen t  uni:.s, c o u n t e r s ,  laboratory benches bolted 
t o  t h e  floor, dishwashers ,  modular f u r n i t u r e ,  c a r p e t i n g ,  e t c .  1 .  Such equipment 
w i l l  be cons idered  as not  be ing  permanent ly  f i x e d  t o  t h e  bu i ld ing  i f  it can be 
removed wi thout  t h e  need f o r  c o s t l y  o r  e x t e n s i v e  a l t e r a t i o n s  o r  r e p a i r s  t o  t h e  
b u i l d i n g  or  the  equipment. Equipment t h a t  meets t h e s e  c r i t e r i a  w i l l  be s u b j e c t  
to t h e  6 2 / 3  percent  equipment use al lowance l i m i t a t i o n .  

h .  Charges f o r  use a l lowances  or  d e p r e c i a t i o n  must be supported by 
adequate  p r o p e r t y  r eco rds  and physical i n v e n t o r i e s  must be t aken  a t  l e a s t  once 
e v e r y  two yea r s  ( a  s t a t i s t i c a l  sampling bas i s  i s  acceptab le)  t o  ensure t h a t  
asse ts  e x i s t  and a r e  usable and needed. When t h e  dep rec i a t ion  mechod is  
followed, adequate  d e p r e c i a t i o n  r eco rds  i n d i c a t i n g  t h e  amount of d e p r e c i a t i o n  
t a k e n  e a c h  pe r iod  must  a l s o  be main ta ined .  

1 2 .  Donat ions and c o n t r i b u t i o n s .  

a .  Con t r ibu t ions  o r  dona t ions  rendered .  Con t r ibu t ions  o r  donat ions ,  
i n c l u d i n g  cash ,  p rope r ty ,  and s e r v i c e s ,  mad.e by t h e  organiza t ion ,  r ega rd le s s  of 
t h e  r e c i p i e n t ,  a r e  una l lowable .  

b .  Donated s e r v i c e s  r e c e i v e d :  
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(1) Donated or v o l u n t e e r  s e r v i c e s  may be furn ished  t o  a n  
o rgan iza t ion  b y  p ro fes s iona l  and technica l .  pe r sonne l  , c o n s u l t a n t s ,  and o t h e r  
s k i l l e d  and unsk i l l ed  l a b o r .  The value of t h e s e  s e r v i c e s  i s  not re imbursable  
e i t h e r  a s  a d i r e c t  or i n d i r e c t  c o s t .  However, t h e  value of donated s e r v i c e s  may 
be used t o  m e e t  cost  s h a r i n g  or matching requi rements  in accordance w i t h  t h e  
COINnOrJ Rule .  

(2)The  value of donated s e r v i c e s  u t i l i z e d  i n  t h e  per formance  of a 
d i r e c t  c o s t  a c t i v i t y  s h a l l ,  when m a t e r i a l  i n  amount, be cons idered  i n  t h e  
de te rmina t ion  of the non-prof i t  o r g a n i z a t i o n ' s  i n d i r e c t  c o s t s  or  r a t e  ( s )  and,  
accord ingly ,  s h a l l  be a l l o c a t e d  a p r o p o r t i o n a t e  sha re  of a p p l i c a b l e  i n d i r e c t  
c o s t s  when t k i e  following e x i s t :  

( a )  The aggrega te  va lue  of t h e  s e r v i c e s  i s  m a t e r i a l ;  

(b) The services a r e  suppor ted  b y  a s i g n i f i c a n t  amount of t h e  
i n d i r e c t  costs incurred by t h e  non-p ro f i t  o r g a n i z a t i o n ;  and 

( c )  The d i r e c t  c o s t  a c t i v i t y  i s  no t  pursued p r i m a r i l y  €or t h e  
b e n e f i t  o f  t h e  Federal Government. 

(3 )  I n  those i n s t a n c e s  where t h e r e  i s  no b a s i s  f o r  d e t e r m i n i n g  t h e  
f a i r  market va lue  o f  t h e  se rv ices  rendered ,  t h e  r e c i p i e n t  and t h e  c o g n i z a n t  
agency s h a l l  nego t i a t e  an  a p p r o p r i a t e  a l l o c a t i o n  of i n d i r e c t  c o s t  t o  t h e  
s e r v i c e s .  

( 4 )  Where donated services d i r e c t l y  b e n e f i t  a p r o j e c t  s u p p o r t e d  by 
an award, t h e  i n d i r e c t  c o s t s  a l l o c a t e d  t o  t h e  s e r v i c e s  w i l l  be c o n s i d e r e d  a s  a 
p a r t  of t h e  t o t a l  costs  o f  t h e  p r o j e c t .  Such i n d i r e c t  c o s t s  may be r e imbursed  
under t h e  award o r  used t o  m e e t  c o s t  s h a r i n g  o r  matching r e q u i r e m e n t s .  

( 5 )  The value of the donated s e r v i c e s  may be used t o  m e e t  c o s t  
shar ing  o r  matching requi rements  under c o n d i t i o n s  d e s c r i b e d  i n  Sec.-.23 of 
C i rcu la r  A - 1 1 0 .  Where donated s e r v i c e s  a r e  t r e a t e d  as i n d i r e c t  c o s t s ,  i n d i r e c t  
cos t  r a t e s  w i l l  separa te  t h e  v a l u e  of t h e  d o n a t i o n s  so  t h a t  re imbursement  w i l l  
not be made. 

c. Donated goods o r  space. 

(1) Donated goods; i .  e . ,  expendable  p e r s o n a l  p r o p e r t y / s u p p l i e s ,  and 
donated use  of space may be f u r n i s h e d  t o  a n o n - p r o f i t  o r g a n i z a t i o n .  The v a l u e  of 
the goods and space i s  no t  re imbursable  e i t h e r  a s  a d i rec t  or  i n d i r e c t  c o s t .  

( 2 )  The value of  t h e  donat ions  may be used t o  meet c o s t  s h a r i n g  o r  
matching s h a r e  requirements under  the  c o n d i t i o n s  d e s c r i b e d  i n  C i r c u l a r  h - 1 1 0 .  
Where dona t ions  a r e  t r e a t e d  a s  i n d i r e c t  c o s t s ,  i n d i r e c t  c o s t  r a t e s  w i l l  s e p a r a t e  
the  value of t h e  donat ions s o  t h a t  reimbursement w i l l  no t  be made. 

13. Employee morale, h e a l t h ,  and we l fa re  c o s t s  
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a .  The c o s t s  of  emp1.oyee informat.ion pubLicati ons, h e a l t h  o r  f i r s t - a i d  
cl..i.n i c s  and/or  i n f i rmar i e s ,  r e c r e a t i o n a l  a c t i v i t i e s ,  employee counsel ing 
s e r v j - c e s ,  and any o the r  expenses  incurred i n  accordance wj.th t h e  non-profit  
or.qnri:i.:i.atj.on's e s t ab l i shed  priictj .c~e O K  custom f o r  t h e  improvement of working 
c o n d i t j  o n s ,  empioyer-employee r e i a t j . o n s ,  employee morale, and employee 
i . ) e : r F o r m a n c e  a r e  d.LlowaG1.e. 

h. S u c h  costs will  be e q u i t a b l y  appor t ioned  t o  a l l  a c t i v i t i e s  of the  nori- 
p i - ( ~ f ~ . t  o rgan . iza t ion .  Income genera ted  from any o f  these  a c t i v i t i e s  w i l l  be 
cred.Lted t o  the cost thereof  un le s s  s u c h  income has  been i r r e v o c a b l y  se t  Over t o  
 employe^: w.!.I.fare o rgan iza t ions .  

1 5 .  Zqu ipmerit arid o t h e r  capiital  expenrli tures 

a .  F ' o r  purposes of t k i i s  subparagraph, t h e  fol lowing d e f i n i t i o n s  appl y :  

( 1 ) "Capi ta l  Expendi tures"  means expendi tures  f o r  the acquis ic ion  
cost of  c a p i t a l  assets  (equipment ,  bu i ld ings ,  l a n d ) ,  or expendi tures  t o  make 
improvements  t o  c a p i t a l  assets t h a t  m a t e r i a l l y  i n c r e a s e  t h e i r  va lue  or  u se fu l  
l i f e .  A c q u i s i t i o n  c o s t  means t h e  c o s t  of t h e  asset  including t h e  cos t  t o  put  i r  
i-ri p l a c e .  Acqu i s i t i on  c o s t  f o r  equipment, €o r  example,  means t h e  n e t  invoice 
pri-ce o f  t h e  equipment, i n c l u d i n g  the  c o s t  of any modi f ica t ions ,  attachments,  
accessor ies ,  or a u x i l i a r y  a p p a r a t u s  necessary  t o  make it  u s a b l e  f o r  the purpose 
for which j.t i s  acqui red .  A n c i l l a r y  charges,  such  a s  taxes, du ty ,  p ro tec t - iv t .  i n  
transit i n s u r a n c e ,  f r e i g h t ,  and i n s t a l l a t i o n  may be  included i n ,  or  excluded 
from t h e  a c q u i s i t i o n  c o s t  i n  accordance with :he non-profi t  o r g a n i z a t i o n ' s  
r e g u l a r  accoun t ing  p r a c t i c e s .  

( 2 )  "Equipment" means an a r E i c l e  of  nonexpendable, t a n g i b l e  pe r sona l  
p r o p e r t y  having a u s e f u l  l i f e  of  more than one y e a r  and an a c q u i s i t i o n  c o s t  
which e q u a l s  or  exceeds t h e  l e s s e r  of t he  c a p i t a l i z a t i o n  l e v e l  e s t a b l i s h e d  by 
t h e  n o n - p r o f i t  o rgan iza t ion  f o r  f i n a n c i a l  s t a t e m e n t  purposes,  o r  $5000. 

( 3 )  "Specia l  purpose  equipment" means equipment which i s  used o n l y  
f o r  r e s e a r c h ,  medical ,  s c i e n t i f i c ,  or o t h e r  t e c h n i c a l  a c t i v i t i e s .  Examples of 
s p e c i a l  purpose  equipment i n c l u d e  microscopes , x-ra  y nachines,  s u r g i c a l  
i n s t r u m e n t s ,  and. spec t romete r s .  

( 4 )  "General pu rpose  equipment" means equipment, which i s  not 
l i m i t e d  t o  r e sea rch ,  medical, s c i e n t i f i c  o r  o t h e r  technica l  a c t i v i t i e s .  Examples 
i n c l u d e  o f f i c e  equipment and f u r n i s h i n g s ,  modular o f f i c e s ,  t e l ephone  networks, 
i n f o r m a t i o n  technology equipment and s y s t e m s ,  a i r  condi t ion ing  equipment, 
r e p r o d u c t i o n  and p r i n t i n g  equipment, and motor v e h i c l e s .  

b .  The fo l lowing  r u l e s  of a l l o w a b i l i t y  shall app ly  to equipment and o ther  
c a p i t a l  expend i tu re s :  
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(1) Capital expenditures for general purpose 
and land are unallowable as direct charges, except where 
the awarding agency, 

(2) Capital expenditures for special purpose 
as direct costs, provided that items with a unit cost of 
prior approval of the awarding agency. 

equipment, buildings, 
approved in advance by 

e quiprnen t are a llowabl E' 

$5000 or more have t h e  

(3) Capital expenditures for improvements to land, buildings, or 
equipment which materially increase their value or useful life are unallowable 
as a direct cost except with the prior approval of the awarding agency. 

(4) When approved as a direct charge pursuant to paragraph 15.b. (1) , 
( 2 ) ,  and (3) above, capital expenditures will be charged in the period in which 
the expenditure is incurred, or as otherwise determined appropriate by and 
negotiated with the awarding agency. 

(5) Equipment and other capital expenditures are unallowable as 
indirect costs. However, see Attachment B, paragraph 11. , Depreciation and use 
allowance, for rules on the allowability of use allowances or depreciation on 
buildings, capital improvements, and equipment. Also, see Attachment B , 
paragraph 43. ,  Rental costs of buildings and equipment, for rules on the 
allowability of rental costs for land, buildings, and equipment. 

(6) The unamortized portion of any equipment written off as a result 
of a change in capitalization levels may be recovered by continuing to claim the 
otherwise allowable use allowances or  depreciation on the equipment, or by 
amortizing the amount to be written off over a period of years negotiated with 
the cognizant agency. 

16. Fines and penalties. Costs of fines and penalties resulting from 
violations of, or failure of the organization to comply with Federal, State, and 
local laws and regulations are unallowable except when incurred as a result of 
compliance with specific provisions of an award or instructions in writing from 
the awarding agency. 

17. Fund raising and investment management costs 

a. Costs of organized fund raising, including financial campaigns, 
endowment drives, solicitation of gifts and bequests, and similar expenses 
incurred solely to raise capital or obtain contributions are unallowable. 

b. Costs of investment counsel and staff and similar expenses incurred 
solely to enhance income from investments are unallowable. 

c. Fund raising and investment activities shall be allocated an 
appropriate share of indirect costs under the conditions described in 
subparagraph E. 3 of Attachment A. 

18. Gains and l o s s e s  on depreciable assets 

a. (1) Gains and losses on sale, retirement, or other disposition of 
depreciable property s h a l l  be included in -the year in which they OCCUT as 
credits or charges to cost grouping (s) in which the depreciation applicable to 
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r;r.lch prope r ty  was i .ncluded.  The amount or the q a i n  or loss to be included as a 
cred.1 t. or charge t o  the appropr i a t e  cos t  groupi.ny ( s )  s h a l l  he  t h e  d i f f e rence  
t)r-.twoen t:he a m o u n t  reali.zerl on t h e  property a n d  t h e  undepreciated kasi.s of t h e  
p r o p c ! r t y .  

(2) Gains and 1.osses on the  d i s p o s i t i o n  of depreciable  p rope rzy  
n h a l l .  not he recoqnj.zad a s  a s e p a r a t e  c r e d i t  o r  cha rge  under t h e  following 
c o r i d r  t .i on:; : 

( a )  The ga1.n o r  l o s s  i s  processed  through a dep rec i a t ion  
d ( : C : o i i r i t .  and 1.5 r e f l e c t e d  i n  t h e  dep rec i a t ion  a l lowab le  under paragraph 1 2 .  

( b )  T h e  p rope r ty  i s  given i n  exchange a s  p a r t  of the  purchase 
~ j i :  I (:e of FJ :;imiJ.ar i tem and t h e  ga in  o r  l o s s  i s  t aken  into account. i n  
r l o t c r m j  n i .ng  the dep rec i a t ion  c o s t  basis of  t h e  new i tem.  

( c )  A 103s r e s u l t s  from the f a i l u r e  t o  main ta in  permiss ib le  
.i.risurarice, e x c e p t  as  ottierw.i.se provj.ded Lr i  Attachment B,  paragraph 2 2 .  

( d )  Compensation f o r  the  use  of t h e  propertly was provided 
throuqh u s e  a l l  owarices L n  L i e u  of deprec j  a t i o n  i n  accordance w i t h  paragrdpl, 9 .  

( e )  Gains and losses a r i s i n g  from mass o r  ex t r ao rd ina ry  sales, 
ret:.i.rements, or o t h e r  d i s p o s i t i o n s  s h a l l  be cons ide red  on a case-by-case b a s i s .  

b .  G a i n s  o r  losses  of any nature a r i s i n g  from the s a l e  or  exchange of 
p r o p e r t y  o t h e r  than  the  p r o p e r t y  covered i n  subparagraph a sha l l  be excluded i n  
computinq award costs.  

2 9 .  Goods or s e r v i c e s  for per sona l  use.  Cos ts  of goods o r  s e r v i c e s  cor 
p e r s o n a l  use af t h e  o r g a n i z a t i o n ' s  employees a r e  unallowable r e g a r d l e s s  o f  
wkiether the  c o s t  i s  repor ted  a s  t axab le  income t o  t h e  employees. 

20. Housing and personal  l i v i n g  expenses .  

a. Costs  of housing ( e .  g . ,  d e p r e c i a t i o n ,  maintenance, u t i l i t i e s ,  
f u r n i s h i n g s ,  r e n t ,  e t c .  ) , housing al lowances and personal  l i v i n g  expenses fo r /o f  
the o r g a n i z a t i o n ' s  o f f i c e r s  a r e  unal lowable as f r i n g e  benef i t  o r  i n d i r e c t  c o s t s  
regardless  of  whether t h e  c o s t  i s  reporzed as t a x a b l e  income t o  t h e  employees. 
These c o s t s  are a l lowable  as d i r e c t  c o s t s  t o  sponsored  award when necessary f o r  
t h e  performance of  t h e  sponsored award arid approved by awarding agencies .  

b .  The t e r m  " o f f i c e r s "  i n c l u d e s  c u r r e n t  and p a s t  o f f i c e r s  and employees. 

2 1 .  i d l e  f a c i l i t i e s  and i d l e  c a p a c i t y .  

a .  A s  used i n  t h i s  s e c t i o n  t h e  fo l lowing  t e r m s  have t h e  meanings set  f o r t h  
below: 

(1) " F a c i l i t i e s "  means land  and b u i l d i n g s  or any p o r t i o n  the reo f ,  
equipment i n d i v i d u a l l y  o r  c o l l e c t i v e l y ,  o r  any o t h e r  t ang ib le  c a p i t a l  a s s e t ,  
wherever  l o c a t e d ,  and whether owned o r  l e a s e d  by t h e  non-profit  o rgan iza t ion .  
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(2) " Id le  f a c i l i t i e s "  means completely unused f a c i l i t i e s  t h a t  a r e  
excess t o  t h e  non-profi t  o rgan iza t ion  I s  c u r r e n t  needs .  

13 " Id le  c a p a c i t y ' '  means the  u n u s e d  c a p a c i t y  of p a r t i a l l y  used  
f a c i l i t i e s .  I t  i s  the d i f f e r e n c e  between: ( a )  t h a t  which a f a c i l i t y  cou ld  
achieve under 100  percent  ope ra t ing  t ime on a one - sh i f t  b a s i s  l e s s  o p e r a t i n g  
i n t e r r u p t i o n s  r e s u l t i n g  from time l o s t  f o r  r e p a i r s ,  s e tups ,  u n s a t i s f a c t o r y  
m a t e r i a l s ,  and o ther  normal de l ays ;  and (b)  the  e x t e n t  t o  which t h e  f a c i l i t y  was 
a c t u a l l y  used t o  meet demands during the  account ing  pe r iod .  A m u l t i - s h i f t  b a s i s  
should be used i f  i t  can be  shown t h a t  t h i s  amount of usage would normal ly  b e  
expected f o r  t h e  type of f a c i l i t y  involved .  

(4) "Cost of i d l e  f a c i l i t i e s  or i d l e  capac i ty"  means c o s t s  such  a s  
maintenance, r e p a i r ,  housing,  r e n t ,  and o t h e r  r e l a t e d  c o s t s ,  e . g . ,  i n s u r a n c e ,  
i n t e r e s t ,  p rope r ty  taxes  and deprec i a t ion  o r  u se  al lowances.  

b.  The c o s t s  of i d l e  f a c i l i t i e s  a r e  unal lowable except  t o  t h e  e x t e n t  t h a t :  

(1) .They a r e  necessa ry  t o  meet f l u c t u a t i o n s  i n  workload; o r  

( 2 )  Although n o t  necessary t o  meet f l u c t u a t i o n s  i n  workload,  t h e y  
were necessary  when acqui red  and a r e  now i d l e  because  of changes i n  program 
requirements ,  e f f o r t s  t o  achieve  more economical ope ra t ions ,  r e o r g a n i z a t i o n ,  
te rmina t ion ,  o r  o ther  c a u s e s  which could no t  have been reasonably  f o r e s e e n .  
Under t h e  except ion s t a t e d  i n  t h i s  subparagraph,  c o s t s  of i d l e  f a c i l i t i e s  a r e  
a l lowable f o r  a reasonable  p e r i o d  of t ime,  o r d i n a r i l y  not  t o  exceed one y e a r ,  
depending on t h e  i n i t i a t i v e  taken t o  use,  l e a s e ,  o r  d i spose  of such  f a c i l i t i e s .  

c. The c o s t s  of i d l e  c a p a c i t y  a re  normal c o s t s  of doing b u s i n e s s  and are  a 
f a c t o r  i n  t he  normal f l u c t u a t i o n s  of usage o r  i n d i r e c t  c o s t  r a t e s  f r o m  period t o  
pe r iod .  Such c o s t s  a r e  a l lowab le ,  provided t h a t  t h e  capac i ty  i s  r e a s o n a b l y  
a n t i c i p a t e d  t o  be necessary or  was o r i g i n a l l y  r easonab le  and i s  n o t  s u b j e c t  t o  
reduct ion  o r  e l imina t ion  by use on o t h e r  Fede ra l  awards,  s u b l e t t i n g ,  r e n t i n g ,  o r  
s a l e ,  i n  accordance w i t h  sound bus iness ,  economic, o r  s e c u r i t y  p r a c t i c e s .  
Widespre.ad i d l e  capac i ty  throughout  an e n t i r e  f a c i l i t y  or  among a group of 
a s s e t s  having s u b s t a n t i a l l y  t h e  same f u n c t i o n  may be cons idered  i d l e  f a c i l i t i e s .  

22 .  Insurance  and indemni f i ca t ion .  

a .  Insurance i n c l u d e s  insurance  which t h e  o r g a n i z a t i o n  is r e q u i r e d  t o  
ca r ry ,  or  which i s  approved, under t h e  terms of  t h e  award and any o t h e r  
insurance  which t h e  o rgan iza t ion  main ta ins  i n  connec t ion  wi th  t h e  g e n e r a l  
conduct o f  i t s  ope ra t ions .  This  paragraph does  no t  apply  t o  i n s u r a n c e  which 
r ep resen t s  f r i n g e  b e n e f i t s  f o r  employees ( s e e  subparagraphs  8 . 9  and 8 . i ( 2 ) ) .  

(1) Costs of in su rance  r equ i r ed  o r  approved, and ma in ta ined ,  
pursuant  t o  t h e  award a r e  a l lowab le .  

( 2 )  Costs  of o t h e r  insurance  ma in ta ined  by t h e  o r g a n i z a t i o n  i n  
connection w i t h  t he  gene ra l  conduct of i t s  o p e r a t i o n s  a r e  a l lowab le  s u b j e c t  t o  
the  fo l lowing  l i m i t a t i o n s :  

( a )  Types and ex ten t  of coverage  s h a l l  be i n  a c c o r d a n c e  w i t h  
sound bus iness  p r a c t i c e  and t h e  r a t e s  and premiums s h a l l  be r e a s o n a b l e  under  t h e  
circumstances.  
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(b) Costs a l . l o w 4  f o r  b u s L n t l s s  in terrupt i .on o r  other :.i.mi.la~ 
;~n.~iii-dnc:'-: srlal.1 k ) e  1.j.mited t.o exclude coverage of management f ees .  

( c )  Cosst.s o f  .in.surancc: o r  o f  any provisions f o r  a reserve 
r:nvei-~.nq the ri.sk of 1.0~s o r  damage t o  Federal  p r o p e r t y  are a l lowab le  011l.y t.0 
t h e  e x t e n t  t ha t  t he  o rgan iza t ion  LS 1i.ahl.e f o r  such loss  o r  damage. 

( d )  P rov i s ions  f o r  a r e s e ~ v e  under a s e l f - in su rance  program 
a r e  aJ.j.owable to the ex ton t  t h a t  types of coverage, extent of coverage, r a t e s ,  
and premiums wou1.d have been allowed had in su rance  been purchased t o  cover t h e  
i r . i s k s .  kiowever, p rov i s ion  f o r  known o r  r easonab ly  estimated s e l f - i n s u r e d  
1 i a b j  J j  ~ . I ( I ? . c ; ,  w h c h  do not become payable f o r  more t h a n  one year  a f t e r  t h e  
pr~~v.i . :~iori  .I.:; made, s h a l l  not exceed t h e  p r e s e n t  va lue  of the l i a b i l i t y .  

( 9 )  Costs  of insurance on t h e  l i v e s  of t r u s t e e s ,  o f f i - c e r s ,  or 
o t h e r  emP.loyees i-iol.d.inq p o s i t i o n s  of s i m i l a r  r e s p o n s i b i l i t i e s  are a1lowahJ.e on  1.y 
to t h e  e x t e n t  t h a t  the J.risurarice r ep resen t s  addj.ti.onal. compensation 
.suh,paraqraph 8 .  g (  4) ) . T h e  c o s t  of s u c h  i n su rance  when the o r g a n i z a t  
ideritiLi.ed as the  b e n e t ]  C J  a r y  j.s unal.towab.Le. 

( f )  Insurance a g a i n s t  defec ts .  C o s t s  o f  ~ r ~ s u r a n c e  
r e s p e c t  t o  any c o s t s  i ncu r red  t o  c o r r e c t  d e f e c t s  i n  the  o rgan iza t ion  
o r  workrnarish.ip a r e  unal lowable.  

see  
on i s 

(9) Medical l i a b i l i t y  ( m a l p r a c t i c e )  insurance.  Medical 
l i a b i l i t y  insurance i s  an a l lowab le  c o s t  of Fede ra l  research programs only t o  
t h e  e x t e n t  t h a t  t h e  Federal  r e s e a r c h  programs i n v o l v e  human subjects o r  t r a i n i n g  
of p a r t i c i p a n t s  i n  r e s e a r c h  t echn iques .  Medical l i a b i l i t y  i n su rance  c o s t s  s h a l l  
be t r e a t e d  as  a d i r e c t  c o s t  and s h a l l  be a s s igned  t o  ind iv idua l  p r o j e c t s  based 
on t h e  manner i n  which t h e  i n s u r e r  a l l o c a t e s  t h e  r i s k  t o  the  popu la t ion  covered 
by t h e  i n su rance .  

( 3 )  Actual l o s s e s  which could have been covered by pe rmis s ib l e  
Insuzance  (through t h e  purchase of insurance o r  a se l f - in su rance  program) a r e  
uriallowable un le s s  e x p r e s s l y  provided f o r  i n  t h e  award, ?xcept :  

( a )  Costs  i n c u r r e d  because of l o s s e s  not covered under nominal 
d e d u c t i b l e  insurance coverage provided i n  keeping wi th  sound b u s i n e s s  p r a c t i c e  
a r e  a l l o w a b l e .  

( b )  Minor l o s s e s  not covered by insurance,  such  as  spoi lage,  
b reakage ,  and disappearance o f  s u p p l i e s ,  which o c c u r  i n  t he  o r d i n a r y  course of 
o p e r a t i o n s ,  a r e  a l lowab le .  

b .  Indemnif icat ion i n c l u d e s  secu r ing  t h e  o rgan iza t ion  a g a i n s t  l i a b i l i t i e s  
t o  t h i r d  persons and any o t h e r  loss o r  damage, n o t  compensated by insurance o r  
o t h e r w i s e .  The Fede ra l  Government i s  o b l i g a t e d  t o  indemnify tho, o rgan iza t ion  
o n l y  t o  t h e  e x t e n t  e x p r e s s l y  provided i n  t h e  award. 

23 .  I n t e r e s t .  

a .  Costs  i n c u r r e d  f o r  i n t e r e s t  on borrowed c a p i t a l ,  temporary use of 
endowment funds,  o r  t h e  u s e  of  t h e  non-p ro f i t  o r g a n i z a t i o n ' s  own funds,  however 
r e p r e s e n t e d ,  a r e  unal lowable.  However, i n t e r e s t  on debt i n c u r r e d  a f t e r  
September 29, 1 9 9 5  t o  a c q u i r e  o r  r e p l a c e  c a p i t a l  a s s e t s  ( i n c l u d i n g  

, .. . ,' 
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renovat ions ,  a l t e r a t i o n s ,  equipment,  l and ,  and c a p i t a l  a s s e t s  acqui red  through 
c a p i t a l  l e a s e s ) ,  acquired a f t e r  September 29, 1995 and used i n  suppor t  of 
Federhl awards i s  a l lowable ,  p ros ided  t h a t :  

(1) Fou f a c i l i t i e s  a c q u i s i t i o n s  (exc luding  r enova t ions  and 
a l t e r a t i o n s )  cost ing over  $10 m i l l i o n  where t h e  Federa l  Government ' s 
reimbursement i s  expected t o  equal  or exceed 4 0  pe rcen t  of an a s s e t ' s  c o s t ,  t h e  
non-profi t  organizat ion p r e p a r e s ,  p r i o r  t o  the  a c q u i s i t i o n  o r  replacement  oi t11e 
c a p i t a l  a s s e t ( s ) ,  a j u s t i f i c a t i o n  t h a t  demonstrates  t h e  need f o r  t h e  f a c i l i t y  i n  
t he  conduct of federa l ly-sponsored  a c t i v i t i e s .  Upon r e q u e s t ,  the needs 
j u s t i f i c a t i o n  m u s t  be p rov ided  t o  t h e  Federal  agency w i t h  c o s t  cognizance 
a u t h o r i t y  a s  a p r e r e q u i s i t e  t o  the  cont inued a l l o w a b i l i t y  of i n t e r e s t  on d e b t  
and deprec i a t ion  r e l a t e d  t o  t h e  f a c i l i t y .  The needs j u s t i f i c a t i o n  f o r  t h e  
a c q u i s i t i o n  of a f a c i l i t y  should  i n c l u d e ,  a t  a minimum, t h e  fo l lowing :  

(a)  24 s t a t emen t  of purpose and j u s t i f i c a t i o n  f o r  f a c i l i ' t y  
a c q u i s i t i o n  o r  replacement 

(b)  A s t a t e m e n t  a s  t o  why c u r r e n t  f a c i l i t i e s  a r e  n o t  adequa te  

(c) A s t a t e m e n t  of planned f u t u r e  use of t he  f a c i l i t y  

(d)  A d e s c r i p t i o n  of t h e  f inanc ing  agreement t o  b e  a r r anged  
f o r  t he  f a c i l i t y  

( e )  A summary of t h e  b u i l d i n g  c o n t r a c t  with e s t i m a t e d  c o s t  
information and s ta tement  of source  and use of  funds 

( f )  A s chedu le  of planned occupancy d a t e s  

( 2 )  For f a c i l i t i e s  c o s t i n g  over  $500,000,  t h e  n o n - p r o f i t  
o rgan iza t ion  prepares ,  p r i o r  t o  t h e  a c q u i s i t i o n  o r  replacement of t h e  f a c i l i t y ,  
a lease /purchase  ana lys i s  i n  accordance wi th  t h e  p rov i s ions  of Sec .  -.30 
through . 3 7  of C i rcu la r  A - 1 1 0 ,  which shows t h a t  a f inanced  pu rchase  o r  cap i ta l  
l e a s e  i s l e s s  costly t o  t h e  o r g a n i z a t i o n  than  o t h e r  l e a s i n g  a l t e r n a t i v e s ,  on a 
n e t  p re sen t  value b a s i s .  Discount  r a t e s  used should be equal  t o  t h e  n o n - p r o f i t  
o r g a n i z a t i o n ' s  a n t i c i p a t e d  i n t e r e s t  r a t e s  and should  be no h i g h e r  t h a n  t h e  f a i r  
market r a t e  ava i l ab le  t o  t h e  non-p ro f i t  o r g a n i z a t i o n  from an u n r e l a t e d  ("arm's 
l eng th" )  t h i rd -pa r ty .  The l ease /pu rchase  a n a l y s i s  s h a l l  i nc lude  a comparison of 
t h e  n e t  p re sen t  value of t h e  p r o j e c t e d  t o t a l  c o s t  comparisons o f  b o t h  
a l t e r n a t i v e s  over the  p e r i o d  t h e  a s s e t  i s  expected t o  be used by t h e  n o n - p r o f i t  
o rgan iza t ion .  The cos t  comparisons a s s o c i a t e d  w i t h  purchas ing  t h e  f a c i l i t y  s h a l l  
inc lude  t h e  est imated pu rchase  p r i c e ,  a n t i c i p a t e d  ope ra t ing  and maintenance 
c o s t s  ( i nc lud ing  proper ty  t a x e s ,  i f  a p p l i c a b l e )  no t  inc luded  i n  t h e  debt  
f inanc ing ,  less any e s t ima ted  a s s e t  s a lvage  value a t  t h e  end of t h e  p e r i o d  
def ined  above. The cos t  comparison f o r  a c a p i t a l  l e a s e  s h a l l  i n c l u d e  t h e  
es t imated  t o t a l  l ea se  payments,  any e s t ima ted  ba rga in  purchase o p t i o n ,  o p e r a t i n g  
and maintenance cos ts ,  and t a x e s  not  inc luded  i n  t h e  c a p i t a l  l e a s i n g  
arrangement,  l ess  any e s t i m a t e d  c r e d i t s  due under t h e  l e a s e  a t  t h e  end of  t h e  
per iod def ined  above. P r o j e c t e d  o p e r a t i n g  l e a s e  c o s t s  s h a l l  be based  on t h e  
a n t i c i p a t e d  c o s t  of l e a s i n g  comparable f a c i l i t i e s  a t  f a i r  market r a t e s  under  
r e n t a l  agreements t h a t  would be renewed o r  r e e s t a b l i s h e d  over  t h e  p e r i o d  d e f i n e d  
above, and any expected maintenance c o s t s  and a l lowab le  p r o p e r t y  t a x e s  t o  be  
borne b y  t he  non-profi t  o r g a n i z a t i o n  d i r e c t l y  or a s  p a r t  of t h e  l e a s e  
arrangement.  
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( 3 )  The actual int-erest cost clainied LS predicated upon Interest 
r ~ i  t e r ;  t h a t  a r e  no higher t h a n  tlhe fai i r  market rate available to the non-profit 
o r q ? i r i  i i a t . .  on from an u n r e l a t e d  ("drm' .$ 1.enqth") third party. 

( 4 )  Lnvestment earnj.ncjs, inc:!.uding interest income, 3n bond or loan 
p r ~ 1 1 ~ . 1 . p a 1 - ,  pending payment of t h e  construction or acquisition costs, are used to 
offset a1.1-owable interest cost. Arbitrage earnings reportable to the Internal 
R e v e n u e  snJ?Vj.Ce are not required to be offset against allowable interest costs. 

(5) Rein~bursements are limited to the least costly alternative based 
or! t-he t o t a l  c o s t  analysis required under subparagraph ( b ) .  For example, if an 
o p + r a t r . n g  lease is determined to he less costly than purchasing through debt 
! J t l d n C : 1  rig, then reimbursement is limited to the amount determined if l e a s j . n g  had 
l>c!FJi ii.';ed. l . n  a l l .  cases where a lease/purchase ana1.ysis is performed, Federal 
I-e i.mhiii-sement sha1.l be based upon the ].east expens.i.ve a1 ternative. 

( 6 )  Morr-proii t oryanizacions are a l s o  s u b l e z t  to t h e  fo1.l o w 1  n q  
corid i t i on:; : 

(a) Interest on debt  .Lncurred to fi-ritlnce or refinance ar:sets 
a c q u i r e d  b e f o r e  or reacquired after September 29, 1995, i s  not a.Llowah1.e. 

(b) Interest attributable to fully depreciated asset5 LS 
iiitall owab1.e. 

(c) For debt arrangements over $1 million, unless the non- 
profit organization makes an initial equity contribution to the asset purchase 
of 25 percent or more, non-profit organizations s h a l l  reduce claims for interest 
expense by an amount equal to imputed interest earnings on excess cash flow, 
which is to be calculated as follows. Annually, non-profit organizations shall 
prepare a cumulative (from the inception of the project) report of monthly cash 
flows that includes inflows and outflows, regardless of the funding source. 
Inflows consist of depreciation expense, amortization of capitalized 
conszruction interest, and annual interest expense. For cash f l o w  cdculations, 
the annual inflow figures shall be divided by the number of months in the year 
(usually 12) that the building is in service for monthly amounts. Outflows 
consist of initial equity contributions, debt principal payments (less the pro 
rata share attributable to the unallowable costs of land) and interest payments. 
Where cumulative inflows exceed cumulative outflows, interest shall be 
calculated on t h e  excess i n f l o w s  for that period and be treated as a reduction 
to allowable interest expense. The rate of interest to be used to compute 
earnings on excess cash flows shall be the three month Treasury Bill closing 
rate as of the last business day of that month. 

(d) Substantial relocation of federally-sponsored activities 
from a facility financed by indebtedness, the cost of which was funded in whole 
or part through Federal reimbursements, to another facility prior to the 
expiration of a period of 20 years requires notice to the Federal cognizant 
agency. The extent of the relocation, the amount of the Federal participation in 
the financing, and the depreciation and interest charged to date may require 
negotiation and/or downward adjustments of replacement space charged to Federal 
programs in the future. 

(e) The allowable costs to acquire facilities and equipment 
are limited to a fair market 
an unrelated ("a-m's length" 

value available to the non-profit organization from 
third party. 



b. For non-profit organizations subject to " f u l l  coverage"' under the Cost 
Accounting Standards (CAS) as defined at 48 CFR 9903.201, the interest 
allowability provisions of subparagraph a do not apply. Instead, these 
organizations' sponsored agreements are subject to CAS 414 ( 4 8  CFR 9503.414), 
cost of money as  an element of the cost of facilities capital, and CAS 417 ( 4 8  
CFR Y903.417), cost of money as an element of the cost of capital assets under 
construction. 

C. T h e  following definitions are to be used f o r  purposes of this 
paragraph: 

(1) Re-acquired assets means assets held by the non-profit 
organization prior to September 29, 1995 that have again come to be held by 
the organization, whether through repurchase or refinancing. It does not include 
assets acquired to replace older assets. 

(2) Initial equity contribution means the amount or value of 
contributions made by non-profit organizations for the acquisition of the asset 
or prior to occupancy of facilities. 

(3) Asset costs means the capitalizable costs of an asset, including 
construction costs, acquisition costs, and other such costs capitalized in 
accordance with GAAP. 

24. Labor relations costs. Costs incurred in maintaining satisfactory 
relations between the organization and its employees, including costs of labor 
management committees, employee publications, and other related activities are 
allowable. 

2 5. Lobbying. 

a. Notwithstanding o the r  provisions of t h i s  C i r c u l a r ,  COSES associated 
with the following activities are unallowable: 

(1) Attempts to influence the outcomes of any Federal, State, or 
local election, referendum, initiative, or similar procedure , through in kind or 
cash contributions, endorsements, publicity, or similar activity; 

(2) Establishing, administering, contributing to, or paying the 
expenses of a political party, campaign, political action committee, or other 
organization established for the purpose of influencing the outcomes of 
elections; 

(3) Any attempt to influence: (i) The introduction of Federal or 
State legislation; o r  (ii) the enactment or modification of any pending Federal 
or State legislation through communication with any member or employee of .the 
Congress or State legislature (including efforts to influence State or local  
officials to engage in similar lobbying activity) , or with any Government 
official or employee in connection with a decision to sign or veto enrolled 
legislation; 

(4) A n y  attempt to influence: (i) The introduction of Federal or 
State legislation; or (ii) the enactment or modification of a n y  pending Federal 
or Star-e legislation I>)[ preparing, distributing or using p u b l i c i t y  or 



( 5 )  L e g i s l a t i v e  1.iai.son a c t i v i t i e s ,  inc luding  a t tendance  a t  
1 egj.sLatj.ve sess ions  o r  c;ommi.ttee h e a r i n g s ,  g a t h e r i n g  informati.on regard ing  
I e g i - s l a t i o n ,  and ana lyz ing  the  e f f e c t  of l e g i s l a t i o n ,  when such a c t i v i t i e s  a r e  
cai:rj.ecJ on i n  support  o f  o r  in knowing preparat i .on f o r  an e f f o r t  t o  engage i n  
u ria 1.1. o wa h 1 e 1 3 k J  h y 1. n q . 

b. T h e  fol.J.owirig ac t i .v . i t i es  a r e  excepted from the coverage of  
.~uhpn~ayraph a :  

(1. J Providing a t e c h n i c a l  and f a c t u a l  presenta t ion  of information o ~ i  
Lop.1.c diruct i ly  r e l a t e d  t o  t h e  performance of a g r a n t ,  cont rac t  o r  o t h e r  

agr9enient throuqh heari.ng testimony, s ta tements  o r  l e t t e r s  t o  the  Congress or  a 
S t a t e  3 e g i s l a t u r e ,  o r  s u b d j  v i s i o n ,  member, 32 cognizant  s t a f f  member thereof ,  j.11 
resporise t c J  r7 documented reques t  (iriclud.irig a Congressional  Record n o t i c e  
r e q u e s t i n g  testimony o r  s ta tements  f o r  t h e  record  a t  a regular ly  schedul.ed 
h e a r i n g )  made by the  r e c i p i e n t  member, l e g i s l a t i v e  body or  subdiv is ion ,  o r  a 
cognj.zant s t a f f  member t h e r e o f ;  provided s u c h  information is r e a d i l y  ohtainabl  e 
arid can be readiS.y p u t  i n  d e l i v e r a b l e  form; and f u r t h e r  provided t h a t  costs  
under t h i s  s ec t ion  f o r  t r a v e l ,  lodging o r  meals a r e  unallowable u n l e s s  incur red  
t o  o f f e r  tes t imony a t  a r e g u l a r l y  scheduled Congressional  hear ing pursuant  t o  i) 
wr.I.tten r eques t  f o r  such p r e s e n t a t i o n  made by t h e  Chairman or  Ranking Minority 
Member of the  Committee or  Subcommittee conduct ing such hear ing .  

( 2 )  Any lobbying made unal lowable by subparagraph a ( 3 )  t o  i n f l u -  once 
S t a t e  l e g i s l a t i o n  i n  o r d e r  t o  d i r e c t l y  reduce t h e  cost, o r  t o  avoid  m a t e r i a l  
impairment of  t h e  o r g a n i z a t i o n ' s  a u t h o r i t y  t o  pe r fo rm the grant ,  c o n t r a c t ,  o r  
o t h e r  agreement.  

(31 Any activity s p e c i f i c a l l y  a u t h o r i z e d  hy statute to be undertake2n 
w i t h  funds  from the g r a n t ,  PQnzra r t ,  o r  o t h e r  agreement. 

C .  ( 2 )  When an organ iza r ion  seeks  reimbursement f o r  indir-uc:t c o s t s ,  
t o t a l  lobbying costs s h a l l  be s e p a r a t e l y  i d e n t i f i e d  i n  the i n d i r e c t  c o s t  r a t e  
p roposa l ,  and t h e r e a f t e r  t r e a t e d  a s  o t h e r  una l lowable  a c t i v i t y  c o s t s  i n  
accordance  with the  procedures  of subparagraph B. 3 of Attachment P.. 

( 2 )  Organiza t ions  s h a l l  submit ,  a s  p a r t  o f  the annual i n d i r e c t  cos t  
r a t e  p roposa l ,  a c e r t i f i c a t i o n  t h a t  t h e  requi rements  and s tandards  of t h i s  
paragraph  have been complied wi th .  

( 3 )  Organ iza t ions  s h a l l  main ta in  adequa te  records t o  demonstrate  
t h a t  t h e  de t e rmina t ion  of c o s t s  a s  be ing  a l lowab le  o r  unallowable pursuant  t o  
paragraph  25 complies  wi th  t h e  requi rements  of t h i s  C i rcu la r .  

( 4 )  Time l o g s ,  c a l e n d a r s ,  o r  s i m i l a r  records  s h a l l  no t  be requi red  
t o  be c r e a t e d  f o r  purposes  of  complying wi th  t h i s  paragraph during any 
p a r t i c u l a r  ca lendar  month when: (1) t h e  employee engages i n  lobbying ( a s  def ined 
i n  subparagraphs ( a )  and (b)  ) 25 pe rcen t  o r  less of t h e  employee's compensated 
hours  of employment d u r i n g  t h a t  ca l enda r  month, and  ( 2 )  wi th in  t h e  preceding 
f ive-year  per iod ,  t h e  o r g a n i z a t i o n  h a s  no t  m a t e r i a l l y  misstated a l lowab le  o r  
una l lowable  c o s t s  of any n a t u r e ,  i n c l u d i n g  l e g i s l a t i v e  lobbying c o s t s .  When 
c o n d i t i o n s  (1) and ( 2 )  a re  m e t ,  o r g a n i z a t i o n s  a r e  n o t  required t o  e s t a b l i s h  
r eco rds  t o  support  t h e  a l l o w a b l i l i y  of c la imed c o s t s  i n  add i t ion  t o  r eco rds  
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a l r eady  requi red  or main ta ined .  A l s o ,  when c o n d i t i o n s  (1) and (2) a r e  m e t ,  the 
absence of time logs, c a l e n d a r s ,  or s i m i l a r  r eco rds  w i l l  not s e r v e  a s  a b a s i s  
f o s  d i sa l lowing  cos ts  by contesting es t ima tes  of lobbying time spen t  by 
employees d u r i n g  d ca lendar  month. 

( 5 )  Agencies s h a l l  e s t a b l i s h  procedures  f o r  resolvir ig  i n  advance,  in 
consu l t a t ion  w i t h  OME, any s i g n i f i c a n t  ques t ions  o r  disagreements  conce rn ing  t h e  
i n t e r p r e t a t i o n  or app l i ca t ion  of  paragraph 25. Any such advance r e s o l u t i o n  s h a l l  
be b inding  i n  any subsequent s e t t l e m e n t s ,  a u d i t s  o r  in i res t iga t ior i s  w i t h  r e s p e c t  
t o  t h a t  g ran t  ox con t rac t  f o r  purposes  of i n t e r p r e t a t i o n  of t h i s  C i r c u l a r ;  
provided, however, t h a t  tl-lis s h a l l  not  be cons t rued  t o  prevent  a c o n t r a c t o r  o r  
g ran tee  front con te s t ing  t h e  lawfulness  of s u c h  a de t e rmina t ion .  

d .  Executive lobbyinq  c o s t s .  Costs  i ncu r red  i n  a t t empt ing  t o  
I -  

improperly inf luence  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  an 
the  Executive Eranch of t h e  Federa l  Government t o  g ive  
regarding a sponsored agreement o r  a r egu la to ry  m a t t e r  
i n f luence  means any in f luence  t h a t  induces o r  t e n d s  t o  
o r  o f f i c e r  t o  g ive  cons ide ra t ion  o r  t o  a c t  r ega rd ing  a 
agreement o r  r egu la to ry  m a t t e r  on any b a s i s  o t h e r  than 

employee o r  o f f i c e r  of 
c o n s i d e r a t i o n  o r  t o  act  
a r e  una l lowable .  Improper  
induce a Fede ra l  employee 
f ede ra l ly - sponsored  
t h e  m e r i t s  o f  t h e  m a t t e r .  

26. Losses on other sponsored agreements o r  c o n t r a c t s .  Any e x c e s s  of c o s t s  
over  income on any award i s  unal lowable a s  a c o s t  of any o t h e r  award.  T h i s  
i nc ludes ,  but i s  not l i m i t e d  t o ,  t he  o r g a n i z a t i o n ' s  c o n t r i b u t e d  p o r t i o n  by 
reason of c o s t  shar ing  agreements  o r  a n y  under - recover ies  through n e g o t i a t i o n  of 
lump sums f o r ,  or  c e i l i n g s  on, i n d i r e c t  costs. 

2 7 .  Maintenance and r e p a i r  c o s t s .  C o s t s  i n c u r r e d  f o r  necessa ry  main tenance ,  
r e p a i r ,  o r  upkeep of b u i l d i n g s  and equipment ( i n c l u d i n g  Federa l  p r o p e r t y  un less  
otherwise provided for) which n e i t h e r  add t o  t h e  permanent va lue  of t h e  p r o p e r t y  
nor apprec iab ly  prolong i t s  in t ended  l i f e ,  b u t  keep i t  i n  an e f f i c i e n t  o p e r a t i n g  
condi t ion ,  a r e  a l lowable .  Cos ts  i n c u r r e d  f o r  improvements which add t o  t h e  
permanent value of the  b u i l d i n g s  and equipment or  apprec i ab ly  p r o l o n g  t h e i r  
intended l i f e  s h a l l  be t r e a t e d  a s  c a p i t a l  expend i tu re s  (see pa rag raph  1 5 ) .  

2 8 .  Ma te r i a l s  and s u p p l i e s  c o s t s .  

a .  Costs incur red  f o r  m a t e r i a l s ,  s u p p l i e s ,  and f a b r i c a t e d  par t s  n e c e s s a r y  
t o  c a r r y  out  a Federal  award a r e  a l lowab le .  

b .  Purchased m a t e r i a l s  and s u p p l i e s  s h a l l  be charged a t  t h e i r  a c t u a l  
p r i c e s ,  ne t  of app l i cab le  c r e d i t s .  Withdrawals from gene ra l  stores or 
stockrooms should be  charged a t  t h e i r  a c t u a l  n e t  c o s t  under any r ecogn ized  
method of p r i c i n g  inventory  wi thdrawals ,  c o n s i s t e n t l y  a p p l i e d .  Incoming 
t r a n s p o r t a t i o n  charges a r e  a p rope r  p a r t  of m a t e r i a l s  and s u p p l i e s  costs. 

c .  Only ma te r i a l s  and supplies a c t u a l l y  used f o r  t h e  performance of a 
Federal  award may be charged a s  d i r e c t  c o s t s .  

d .  Where federa l ly-donated  o r  fu rn i shed  m a t e r i a l s  a r e  used i n  pe r fo rming  
t h e  Federal  award, such m a t e r i a l s  w i l l  be used wi thout  cha rge .  
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2 'J .  Meet.inqs and conferences, Cost.s of meetings and conferences, trie primary 
F)UYPClSe of wki.i.cn i s  the dissemi.natj.on of technical information, are allowable. 
7'ti.i.s .i.ricl udes costs o f  meals, transportation, rental of facilities, speakers' 
fees, and o t h e r  j t n m s  irici-dental to such meetings or conferences. Rut see 
Atttichrrient. B, paracjraphn 1 4  . , Ente2rtainment casks, arid 33. , Participant support 
C o s t s .  

: jo .  Memberships, subscriptions, and professional activity costs. 

a .  C C J S ' ; ~  of the non-profit organization's membership in business, 
I-e-hni C ~ J  , ant1 professional organizations are allowable. 

b. L ' o z t s  of the non-profit organization's subscriptions to busj-ness, 
; ) r r ) f ~ i s : ;  I onii  I . ,  and technical periodicals are a1 lowable. 

c. C C J S ~ S  of membership in any civic or community organization are 
a1.Lowable w j . t h  p r i o r  approval by Federal cognizant agency. 

d. Costs of membership in any country club or social or dining cl.ub o r  
o r q a n i z a t i o n  are 1inal.lowab3 e .  

3 : l .  0rganj.zati.ori costs. Expenditures, such as incorporation fees, brokers ' 
fees, fees to promoters, organizers or management consultants, attorneys, 
accountants, or investment counselors, whether or not employees of the 
organization, in connection with establishment or reorganization of an 
organization, are unallowable except with prior approval of the awarding agency. 

32. Page charges in professional journals. Page charges for professional 
journal publications are allowable as a necessary part of research costs, where: 

a. The research papers report work supported by the Federal Government; 
ar id  

b. The charges are levied impartially on all research papers published by 
the journal, whether or not by federally-sponsored a u t h o r s .  

33. participant support costs. Participant support costs are direct costs f a r  
j . t e m s  such as stipends or subsistence allowances, travel allowances, and 
registration fees paid to or on behalf of participants or trainees (but riot 
employees) in connection with meetings, conferences, symposia, or training 
projects. These costs are allowable with the prior approval of the awarding 
agency. 

34. Pa.tent costs. 

a. The following costs relating to patent and copyright matters are 
allowable: (i) cost of preparing disclosures, reports, and o t h e r  documents 
required by the Federal award and of searching the art to the extent necessary 
to make such disclosures; (ii) cost of preparing documents and any other patent 
costs in connection with the filing and prosecution of a United States patent 
application where title or royalty-free license is required by the Federal 
Government to be conveyed to the Federal Government; and (iii) general 
counseling services relating to patent and copyright matters, such as advice on 
patent and copyright laws, regulations, clauses , and employee agreements (but 
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see paragraphs 3 1 . ,  Profes s iona l  s e r v i c e s  c o s t s ,  and 4 4 . ,  Roya l t i e s  arid o t h e r  
costs for  use of patenEs and cop)fi-ights).  

b .  The following c o s t s  r e l a t e d  t o  p a t e n t  and copyr ight  ma t t e r  a r e  
unal lowable : 

(1) Cost of p repa r ing  d i s c l o s u r e s ,  r e p o r t s ,  and o t h e r  docurnents and 
of  s ea rch ing  the  a r t  t o  che ex ren t  iiecessai-y t o  make d i s c l o s u r e s  not  r e q u i r e d  by 
the award 

(2) Costs i n  connect ion w i t h  f i l i n g  and p rvsecu t ing  any f o r e i g n  
p a t e n t  a p p l i c a t i o n ,  or a n y  United S t a t e s  p a t e n t  a p p l i c a t i o n ,  where t h e  F e d e r a l  
award does not r equ i r e  conveying t i t l e  o r  a r o y a l t y - f r e e  l i c e n s e  t o  t h e  F e d e r a l  
Government (but s ee  paragraph 45 . ,  Roya l t i e s  and o t h e r  c o s t s  f o r  u s e  of p a t e n t s  
and c o p y r i g h t s ) .  

35. P l a n t  and homeland s e c u r i t y  c o s t s .  Necessary and reasonable  expenses  
i n c u r r e d  f o r  r o u t i n e  and homeland s e c u r i t y  t o  p r o t e c t  f a c i l i t i e s ,  p e r s o n n e l ,  and 
work products  a r e  a l lowable .  Such c o s t s  i n c l u d e ,  bu t  a r e  not  l i m i t e d  t o ,  wages 
and uni€orms of personnel  engaged i n  s e c u r i t y  a c t i v i t i e s ;  equipment; b a r r i e r s ;  
c o n t r a c t u a l  s e c u r i t y  s e r v i c e s ;  c o n s u l t a n t s ;  e t c .  Cap i t a l  e x p e n d i t u r e s  f o r  
homeland and p l a n t  s e c u r i t y  purposes  a r e  s u b j e c t  t o  paragraph 15., Equipment and 
o t h e r  c a p i t a l  expendi tures ,  of t h i s  C i r c u l a r .  

36. Pre-agreement c o s t s .  Pre-award c o s t s  a r e  t h o s e  incu r red  p r i o r  t o  t h e  
e f f e c t i v e  da t e  of the  award d i r e c t l y  pu r suan t  t o  t h e  n e g o t i a t i o n  and i n  
a n t i c i p a t i o n  of  t h e  award where such c o s t s  a r e  necessary  t o  comply w i t h  t h e  
proposed d e l i v e r y  schedule o r  p e r i o d  of performance.  Such c o s t s  a r e  a l l o w a b l e  
only t o  the  e x t e n t  t h a t  t hey  would have been a l lowable  i f  i n c u r r e d  a f t e r  t h e  
d a t e  of t he  award and only with t h e  w r i t t e n  approval  of t h e  awarding agency .  

3 7 .  P ro fes s iona l  s e r v i c e s  c o s t s .  

a .  Costs of p ro fes s iona l  and c o n s u l t a n t  s e r v i c e s  rendered  by p e r s o n s  who 
a r e  members of a p a r t i c u l a r  p r o f e s s i o n  o r  p o s s e s s  a s p e c i a l  s k i l l ,  and  who are 
not  o f f i c e r s  o r  employees of t h e  non-p ro f i t  o r g a n i z a t i o n ,  a r e  a l l o w a b l e ,  s u b j e c t  
t o  subparagraphs b and c when r easonab le  i n  r e l a t i o n  t o  the  s e r v i c e s  r e n d e r e d  
and when not  cont ingent  upon recovery of t h e  c o s t s  from t h e  Fede ra l  Government. 

I n  a d d i t i o n ,  l e g a l  and r e l a t e d  s e r v i c e s  a r e  l i m i t e d  under Attachment E,  
paragraph 10.  

b. I n  determining t h e  a l l o w a b i l i t y  of c o s t s  i n  a p a r t i c u l a r  c a s e ,  no 
s i n g l e  f a c t o r  o r  any s p e c i a l  combination of f a c t o r s  i s  n e c e s s a r i l y  
de t e rmina t ive .  However, t h e  fo l lowing  f a c t o r s  a r e  r e l e v a n t :  

(1) The na tu re  and scope of the s e r v i c e  rendered  i n  r e l a t i o n  t o  t h e  
s e r v i c e  r equ i r ed .  

( 2 )  The n e c e s s i t y  of c o n t r a c t i n g  f o r  t h e  s e r v i c e ,  c o n s i d e r i n g  t h e  
non-prof i t  o r g a n i z a t i o n ' s  c a p a b i l i t y  i n  t h e  p a r t i c u l a r  a r e a .  

( 3 )  The pas t  p a t t e r n  of s u c h  costs,  p a r t i c u l a r l y  i n  t h e  y e a r s  p r i o r  
t o  F e d e r a l  awards. 
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( 5 )  Whether t h e  propor t ion  of? FederaJ w o r k  t o  the  nor]-profi t. 
o:rq;inI.zati.on' r; to ta l .  hu,siness 1,s such iis :CJ i n f luence  the non-profi t  
o r g a n i z a t i o n  i n  favor of  incurr i .ng the cos:., pa r t i . cu l a r ly  wtiere t h e  s e r v i c e s  
r ende red  a r e  riot o f  a con t inu ing  nature and nave l i t t l e  r e l a t i o n s h i p  t o  work 
under  Federal. g ran ts  and c o n t r a c t s .  

i 6 )  Whether t h e  s e r v i c e  can ~ ) e  performed more ecoriomi call y by d i r e c t  
empi oyment r a the r  than c o n t r a c t i n g .  

(7) The q u a l i f i c a t i o n s  o f  t h e  ind-i.vi.dual or  concern r ende r inq  the  
1:v.i ctl arid t h e  customary f e e s  charged, e s p e c i a l l y  on non-Federal awards.  

c .  I n  additJ.on t o  the f a c t o r s  in subparagraph G ,  r e t a i n e r  f e e s  t o  be 
ill lowahle  must be supported b y  evidence of  bona f i d e  serv ices  a v a i l a b l e  o r  
r c' TI  cl e r e d 

3 t l .  P u b l i c a t i o n  and p r i n t i n g  costs 

a .  Pub l i ca t ion  c o s t s  i nc lude  t h e  c o s t s  of p r i n t i n g  ( inc lud ing  t h e  
p r o c e s s e s  of composition, plate-making, p r e s s  work, binding, and t h e  end 
p r o d u c t s  produced by such p rocesses )  , d i s t r i b u t i o n ,  promotion, ma i l ing ,  and 
g e n e r a l  hand l ing .  Pub l i ca t ion  c o s t s  a l s o  inc lude  page charges i n  p r o f e s s i o n a l  
Duic l l i ca  t i o n s .  

b .  I f  t hese  c o s t s  a r e  no t  i d e n t i f i a u l e  wi th  a p a r t i c u l a r  c o s t  o b j e c t i v e ,  
t h e y  s h o u l d  136 a i loca ted  as  indi:-ect zests t o  a23 b e n e f i t i n g  a c t i v i t i e s  0: the  
no r i -p ro f i t  o rgan iza t ion .  

c .  Page charges f o r  p r o f e s s i o n a l  j ou rna l  p u b l i c a t i o n s  a r e  a l iowable  a s  a 
n e c e s s a r y  par t  of r e sea rch  c o s t s  where: 

(1) The r e sea rch  papers  r e p o r t  work supported b y  the  Federal  
Government : and 

( 2 )  The charges  a r e  l e v i e d  i m p a r t i a l l y  on a l l  research  p a p e r s  
p u b l i s h e d  by t h e  jou rna l ,  whether o r  no t  by federa l ly-sponsored  a u t h o r s .  

3 9 .  Rearrangement and a l t e r a t i o n  c o s t s .  Costs  i ncu r red  f o r  o r d i n a r y  o r  normal 
r ea r r angemen t  and a l t e r a t i o n  o f  f a c i l i t i e s  a r e  a l lowable .  Spec ia l  arrangement 
and a l t e r a t i o n  c o s t s  i n c u r r e d  s p e c i f i c a l l y  f o r  t h e  p r o j e c t  a r e  a l lowab le  w i t h  
t h e  p r i o r  approval  of t h e  awarding agency. 

4 0 .  Reconversion c o s t s .  Cos t s  i n c u r r e d  i n  t h e  r e s t o r a t i o n  o r  r e h a b i l i t a t i o n  of 
t h e  n o n - p r o f i t  o r g a n i z a t i o n ' s  f a c i l i t i e s  t o  approximately t h e  same c o n d i t i o n  
e x i s t i n g  immediately p r i o r  t o  commencement o f  F e d e r a l  awards, less c o s t s  r e l a t e d  
t o  normal wear and t e a r ,  are  a l lowab le .  



4 1 .  Recruiting costs 

a. Subject to subparagraphs b, c, and d, and provided that the size of 
the staff recruited and maintained is in keeping with workload requirements, 
costs of "help wanted" advertising, operating costs of an employment office 
necessary to secure and maintain an adequate staff, costs of operating a n  
aptitude and educational testing program, travel costs  of employees while 
engaged in recruiting personnel, travel costs of applicants for interviews for 
prospective employment, and relocation costs incurred incident to recruitment of 
new employees, are allowable to the extent that such costs are incurred pursuant 
to a well-managed recruitment program. Where the organization uses employment 
agencies, costs that are not in excess of standard commercial rates for such 
services are allowable. 

b. In publications, costs of help wanted advertising that includes color, 
includes advertising material for other than recruitment purposes, or is 
excessive in size (taking into consideration recruitment purposes for which 
intended and normal organizational practices in this respect), are unallowable. 

c. Costs of help wanted advertising, special emoluments, fringe benefits, 
and salary allowances incurred to attract professional personnel from other 
organizations that do not meet the test of reasonableness or do not coniorm with 
the established practices of the organization, are unallowable. 

d. Where relocation costs incurred incident to recruitment of a new 
employee have been allowed either as an allocable direct or indirect cost, and 
the newly hired employee resigns for reasons within his control within twelve 
months after being hired, the organization will be required to refund or credit 
such relocation costs to the Federal Government. 

42. Relocation costs. 

a. Relocation costs are costs incident to the permanent change of duty 
assignment (for an indefinite period o r  for a stated period of not less than 12 
months) of an existing employee or upon recruitment of a new employee. 
Relocation costs are allowable, subject to the limitation described in 
subparagraphs b, c,  and d, provided that: 

(1) The move is for the benefit of the employer. 

(2) Reimbursement to the employee is in accordance with an 
established. written policy consistently followed by the employes. 

(3) The reimbursement does not exceed the employee's actual (or 
reasonably estimated) expenses. 

h .  Illlowable relocation costs for current employees are limited to the 
following: 

(1) The costs of transportation of the employee, members of his 
immediate family and his household, and personal effects to the new location. 

\ 
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( 3 )  C.).osing costs, such a s  brokerage,  l e g a l ,  arid appraisal .  fees, 
i.nc: ident to t h e  d i s p o s i t i o n  of c h e  employee's former home. These cos t s ,  together  
w.i t h  t h o s e  descr ibed  i n  ( 4 ) ,  a r e  I..imited t o  8 percen t  of t h e  s a l e s  p r i c e  of t he  
emFd o y o e  ' s former home, 

( 4 )  The cont inuing  costs of ownership of the vacant  former home 
a f t e r  t h e  s e t t l emen t  or l e a s e  d a t e  of t h e  employee 's  new permanent home, such a s  
rna.i.ntenance of bu i ld ings  and grounds ( exc lus ive  of f i x i n g  up expenses) ,  
i i  I .  i. 1 J t .i e s ,  t axes ,  and proper ty  insurance .  

( 5 )  Other necessary and reas0riabJ.e expenses normally inc iden t  t o  
;:c.ioc;at.i.on, such a s  the cor ; ts  o r  canceLinq an u n e x p i r e d  l e a s e ,  di-sconnecting and  
r e i n s t a L l i n g  household app l . . i anc ;~s ,  arid purchasing iri:;urance aga ins t  l o s s  of o r  
damages to personal. p roper ty .  The cos t  of cancel-ing an unexpired lease .iS 

1 i m 3  ted ti, t h r e e  times t h e  monthly r e n t a l .  

c .  ALl.owahle r e l . o c a t i o n  costs  for new employees a r e  J-irnited t o  those 
d e s c r i b e d  i n  (1.)  and ( 2 )  of subparagraph b .  When r e loca t ion  c o s t s  incur red  
irici .dent t o  the  recrui tment  of  new employees have been allowed e i t h e r  as a 
d i r e c t  o r  i n d i r e c t  cos t  and t h e  employee r e s i g n s  f o r  reasons within h i s  c o n t r o l  
w i t h i n  3.2 months a f t e r  h i r e ,  t he  o rgan iza t ion  s h a l l  refund o r  c r e d i t  tho Federal  
Government €or i t s  share  of t h e  c o s t .  However, t h e  cos t s  of t r a v e l  t o  a n  
o v e r s e a s  l o c a t i o n  s h a l l  be cons idered  t r a v e l  c o s t s  i n  accordance wi th  paragraph 
50 and n o t  r e l o c a t i o n  c o s t s  f o r  t h e  purpose of t h i s  paragraph i f  dependents a r e  
n o t  p e r m i t t e d  a t  t h e  l o c a t i o n  f o r  any reason  and t h e  cos t s  do n o t  inc lude  C O S ~ S  
of  t r a n s p o r t i n g  household goods. 

d. T h o  following c o s t s  r e l a t e d  t o  r s l o c a t i o n  a r e  unallowable:  

( 1 )  Fees and o t h e r  costs associated w i t h  acqu . i r ing  a IEW hgme 

i i )  ', A loss on t h e  s a l e  of a former home. 

( 3 )  Continuing mortgage p r i n c i p a l  and i n t e r e s t  payments on  a home 
b e i n g  s o l d .  

( 4 )  Income t a x e s  pa id  by  an employee r e l a t e d  t o  reimbursed 
r e l o c a t i o n  c o s t s .  

4 3 .  R e n t a l  c o s t s  of b u i l d i n g s  and equipment.  

a .  S u b j e c t  t o  t h e  l i m i t a t i o n s  desc r ibed  i n  subparagraphs 5 .  through d .  of 
t h i s  paragraph 43, r e n t a l  costs a r e  a l lowab le  to t h e  ex ten t  t h a t  t h e  r a t e s  a r e  
r e a s o n a b l e  i n  l i g h t  of such f a c t o r s  a s :  r e n t a l  c o s t s  of comparable proper ty ,  i f  
any ;  marke t  cond i t ions  in the a rea ;  a l t e r n a t i v e s  a v a i l a b l e ;  and, t h e  type ,  l i f e  
expec tancy ,  cond i t ion ,  and value of t h e  p r o p e r t y  l e a s e d .  Ren ta l  arrangements 
s h o u l d  be reviewed p e r i o d i c a l l y  t o  de te rmine  i f  c i rcumstances  have changed arid 
o t h e r  o p t i o n s  a r e  a v a i l a b l e .  

b .  Ren ta l  c o s t s  under " s a l e  and lease back" arrangements  a r e  a l lowable  
o n l y  u p  to t he  amount t h a t  would be al lowed had t h e  non-prof i t  o rgan iza t ion  



cont inued t o  own t h e  p r o p e r t y .  T h i s  amount would i n c l u d e  expenses such a s  
d e p r e c i a t i o n  or u s e  a l lowance,  maintenance, t a x e s  , and insu rance .  

c .  Rental  cos ts  under " less - than-arms- length"  l e a s e s  a r e  a l lowab le  o n l y  up 
t o  t h e  amount ( a s  explained i n  subparagraph b .  of t h i s  paragraph 4 3 . )  t h a t  would 
be allowed had t i t l e  t o  t h e  proper ty  !rested i n  t h e  nori-profit  o r g a n i z a t i o n .  For 
t h i s  purpose,  a less-than-arms-lerigth l e a s e  i s  one under w h i c h  one p a r t y  t o  t h e  
l e a s e  agreement i s  able t o  c o n t r o l  01- s u b s t a n t i a l l y  in f luence  the  a c t i o n s  G f  the  
o t h e r .  Such l e a s e s  inc lude ,  but  a r e  not l i m i t e d  t o  those  between (i) d i v i s i o n s  
of a non-prof i t  o rganiza t ion ;  (ii) rion-profi t  o rgan iza t ions  under commori c o n t r o l  
through common o f f i c e r s ,  d i r e c t o r s ,  o r  members; and (iii) a non-p ro f i t  
o rgan iza t ion  and a d i r e c t o r ,  t r u s t e e ,  o f f i c e r ,  o r  key employee of t h e  n o n - p r o f i t  
o rgan iza t ion  or  h i s  immediate fami ly ,  e i t h e r  d i r e c t l y  o r  through c o r p o r a t i o n s ,  
t r u s t s ,  o r  s i m i l a r  arrangements i n  which they  hold a c o n t r o l l i n g  i n t e r e s t .  For  
example, a nor]-profit o r g a n i z a t i o n  may e s t a b l i s h  a s epa ra t e  co rpora t ion  f o r  t h e  
sole purpose of owning p r o p e r t y  and l e a s i n g  i t  back t o  the  non-p ro f i t  
o rgan iza t ion .  

d .  Rental  cos ts  under  l e a s e s  which a r e  r equ i r ed  t o  be t r e a t e d  a s  cap i ta l  
l e a s e s  under GAAP are  a l lowab le  only up t o  t h e  amount ( a s  exp la ined  i n  
subparagraph b)  t h a t  would be allowed had t h e  non-prof i t  o r g a n i z a t i o n  p u r c h a s e d  
the  p rope r ty  on the  d a t e  t h e  l e a s e  agreement was executed.  The p r o v i s i o n s  of 
F inancia l  Accounting S tandards  Board Statement  13, Accounting f o r  Leases ,  s h a l l  
be used t o  determine whether a l e a s e  i s  a c a p i t a l  l e a s e .  I n t e r e s t  c o s t s  r e l a t e d  
t o  c a p i t a l  l e a s e s  are  a l lowab le  t o  the  e x t e n t  t hey  meet t he  c r i t e r i a  i n  
subparagraph 23.  Unallowable c o s t s  i n c l u d e  amounts pa id  f o r  p r o f i t ,  management 
f ees ,  and t a x e s  t h a t  would no t  have been i n c u r r e d  had the  non-p ro f i t  
o rgan iza t ion  purchased t h e  f a c i l i t y .  

4 4 .  Roya l t i e s  and o ther  c o s t s  for use of p a t e n t s  and copyr igh t s .  

a .  Roya l t i e s  on a p a t e n t  o r  copyr ight  o r  amor t i za t ion  of t h e  c o s t  of 
acqu i r ing  by purchase a c o p y r i g h t ,  p a t e n t ,  o r  r i g h t s  t h e r e t o ,  n e c e s s a r y  f o r  t h e  
proper  performance of t h e  award a r e  a l lowable  u n l e s s :  

(1) The Federa l  Government has  a l i c e n s e  or t h e  r i g h t  t o  €see u s e  of 
the  p a t e n t  o r  copyr ight .  

( 2 )  The pa ten t  o r  copyr ight  has  been ad jud ica t ed  t o  be i n v a l i d ,  o r  
has been admin i s t r a t ive ly  determined t o  be i n v a l i d .  

( 3 )  The pa ten t  or  copyr ight  i s  cons ide red  t o  be unenfo rceab le  

( 4 )  The p a t e n t  o r  copyr ight  i s  e x p i r e d .  

h .  Spec ia l  care should  be exe rc i sed  i n  de te rmining  r easonab leness  where 
the  r o y a l t i e s  may have a r r i v e d  a t  a s  a r e s u l t  of l e s s - than -a rm ' s - l eng th  
barga in ing  , e .  g . : 

(1) Royal t ies  pa id  t o  persons ,  i n c l u d i n g  c o r p o r a t i o n s ,  a f f i l i a t e d  
w i t h  t h e  non-profi t  o r g a n i z a t i o n .  

( 2 )  Royal t ies  p a i d  t o  u n a f f i l i a t e d  p a r t i e s ,  i n c l u d i n g  c o r p o r a t i o n s ,  
under a n  agreement en tered  i n t o  i n  contempla t ion  t h a t  a Federa l  award would b e  
made. 
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( 3 )  Royalties pa.id unde r  iiri ayreernerrt e n t 5 r e d  into a f t e r  i ln  award  is 
N I ? J C I ~  L o  il rion-pi:of.i 1: organization. 

c .  .In any case  ~.nvoJ.v.i.ng a patent. or copyri.ght former3.y ownt?d by the non- 
p r o f j  t. organi.zat.j.on, the amount of royalty allowed s h o u l d  not exceed the cost 
whJ.ch wnuld h a v e  heen allowed had the non-prof it organization retained title 
thereto, 

45.  Selling a ~ j d  marketing. Costs of selling and marketing any products or 
~“ITI.CBS of the non-profit organization are unallowable [unless allowed under 
Attachment B ,  paragraph 1 .  as allowable public relations cost. However, these 
costs are alJ.owab.le as direct costs, with prior approval by awarding agencies, 
when I l i n y  a r e  necessary for the performance of Federal programs. 

I C , .  Specialized service facilities. 

a .  The C c J S t S  of serv.ices provided by h i g h l y  complex or specialized 
fac.Lij ties opeira:-eeci b y  t he  non-profi  t o-qami i:at.Lon, such as computers, wind 
tunne Ls, and react-,orc; a1:e allowable, p r o v i d e d  t h e  chargeo  for the S ~ ~ V J  CLJS meet 
t h e  ConditJ.ons of ej . ther  46 b. or c. and, in addi t . ion ,  take . i .ntcJ account any 
J t . e m  of income o r  Federal financing that qualify as applicable credits undei- 
Attachment A, subparagraph A.5. of this Circular. 

b. The costs of such services, when material, must be charged directly to 
appli.cable awards based on actual usage of the services on the basis of a 
schedule of rates or established methodology that (i) does not discriminate 
against federally-supported activities of the non-profit organization, including 
u s a g e  by the non-profit organization for internal purposes, and (ii) is designed 
to reeover only the aggregate costs of the services. The costs of each service 
s h a l l  consist normally 02 both its direct costs and its allocable share of all 
indirect costs. Rates shall be adjusted at least biennially, and shall take 
into corisi deration over/under applied costs of the previous period i s )  . 

e .  Whore the costs incurred €or  a service are not material, t t t n y  may be 
allocated as indirect costs, 

d. Under some extraordinary circumstances, where it is in the b e s t  
interest of the Federal Government and the institution to establish alternative 
costing arrangements, such arrangements may be worked out with the cognizant 
Federal agency. 

41. Taxes. 

a. In general, taxes which the organization is required to pay and which 
are paid or accrued in accordance with GAAP, and payments made to local 
governments in lieu of taxes which are commensurate with the local government 
services received are allowable, except for (1) taxes from which exemptions a;e 
available to the organization directly or which are available to the 
organization based on an exemption afforded the Federal Government and in the 
latter case when the awarding agency ma.kes available the necessary exemp’ c1on ’ 

certificates, (ii) special assessments on land which represent capital 
improvements, and (iii) Federal income taxes. 

b. Any refund of taxes, and any payment to the organization of interest 
thereon, which were allowed as award costs, will be credited either as a cost 
reduction or cash refund, as appropriate, to the Federal Government. 
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4 8 .  Termination cos t s  a p p l i c a b l e  t o  sponsored agreements. 
Terrninati-on of awards g e n e r a l l y  g ives  r i s e  t o  t h e  incu r rence  of cos t s ,  o r  t h e  
need f o r  s p e c i a l  t rea tment  of c o s t s ,  which would not have a r i s e n  had t h e  F e d e r a l  
award not been te rmina ted .  Cost p r i n c i p l e s  covering t h e s e  i t ems  a r e  s e t  f o r t h  
below. They a r e  t o  be u s e d  i n  conjunct ion  with t h e  other p r o v i s i o n s  of t h i s  
C i rcu la r  i n  terminat ion s i t u a t i o n s .  

a .  The c o s t  of i t e m s  reasonably u s a b l e  on t h e  non-p ro f i t  OrganiZaLiOn'S 
o the r  work s h a l l  not be a l lowab le  un le s s  t h e  non-prof i t  o r g a n i z a t i o n  s u b m i t s  
evidence t h a t  i t  would no t  r e t a i n  such  i t e m s  a t  c o s t  without  s u s t a i n i n g  a loss. 
In dec id ing  whether such i t e m s  a r e  reasonably  usable  on o t h e r  work of t h e  non- 
p r o f i t  o rgan iza t ion ,  t h e  awarding agency should  cons ider  t h e  n o n - p r o f i t  
o r g a n i z a t i o n ' s  p lans  and o r d e r s  f o r  c u r r e n t  and scheduled a c t i v i t y .  

Contemporaneous purchases  of common i t e m s  by t h e  non-prof i t  o r g a n i z a t i o n  s h a l l  
be regarded a s  evidence t h a t  such i tems  a r e  reasonably u s a b l e  on  t h e  n o n - p r o f i t  
o r g a n i z a t i o n ' s  o the r  work. Any acceptance  o f  common i t e m s  a s  a l l o c a b l e  t o  t h e  
terminated p o r t i o n  of t h e  Fede ra l  award s h a l l  be l i m i t e d  t o  t h e  e x t e n t  t h a t  t h e  
q u a n t i t i e s  of  such i t e m s  on hand, i n  t r a n s i t ,  and on o r d e r  a re  i n  e x c e s s  of t h e  
reasonable  q u a n t i t a t i v e  requi rements  of  o t h e r  work. 

b .  If i n  a p a r t i c u l a r  ca se ,  d e s p i t e  a l l  reasonable  e f f o r t s  by t h e  non- 
p r o f i t  o rgan iza t ion ,  c e r t a i n  c o s t s  cannot  be d iscont inued  immedia t e ly  a f t e r  t h e  
e f f e c t i v e  d a t e  of t e rmina t ion ,  such c o s t s  a r e  gene ra l ly  a l l o w a b l e  w i t h i n  t h e  
l i m i t a t i o n s  set f o r t h  i n  t h i s  C i r c u l a r ,  excep t  t h a t  any such costs c o n t i n u i n g  
a f t e r  t e rmina t ion  due t o  t h e  neg l igen t  o r  w i l l f u l  f a i l u r e  of t h e  n o n - p r o f i t  
o rgan iza t ion  t o  d i scon t inue  such c o s t s  s h a l l  be unal lowable.  

C .  Loss of usefu l  v a l u e  of  s p e c i a l  t o o l i n g ,  machinery, and i s  g e n e r a l l y  
a l lowable i f :  

(1) Such s p e c i a l  t o o l i n g ,  s p e c i a l  machinery, o r  equipment  i s  n o t  
reasonably capable  of u se  i n  t h e  o t h e r  work o f  t h e  non-p ro f i t  o r g a n i z a t i o n ,  

( 2 )  The i n t e r e s t  o f  t h e  Fede ra l  Government i s  p r o t e c t e d  by  t r a n s f e r  
of t i t l e  o r  b y  o the r  means deemed a p p r o p r i a t e  by t h e  awarding agency ,  and 

( 3 )  The l o s s  of  u s e f u l  va lue  f o r  any one t e r m i n a t e d  F e d e r a l  award i s  
l i m i t e d  t o  t h a t  po r t ion  of t h e  a c q u i s i t i o n  c o s t  which bears t h e  s a m e  r a t i o  t o  
the  t o t a l  a c q u i s i t i o n  c o s t  a s  t h e  t e rmina ted  p o r t i o n  of t h e  F e d e r a l  award b e a r s  
t o  t h e  e n t i r e  terminated Fede ra l  award and o t h e r  Federal  awards for which t h e  
s p e c i a l  t o o l i n g  , s p e c i a l  machinery,  o r  equipment was a c q u i r e d .  

d.  Renta l  c o s t s  under  unexpired leases a r e  g e n e r a l l y  allowable where 
c l e a r l y  shown t o  have been reasonably  n e c e s s a r y  f o r  t h e  per formance  Of t h e  
terminated Federa l  award less  t h e  r e s i d u a l  v a l u e  of s u c h  leases,  i f :  

(1) the  amount of such r e n t a l  c la imed does no t  exceed t h e  r e a s o n a b l e  
use value of t h e  p rope r ty  l e a s e d  f o r  t h e  p e r i o d  of t h e  Fede ra l  award and such  
f u r t h e r  pe r iod  a s  may be r easonab le ,  and 

( 2 )  t h e  non-p ro f i t  o r g a n i z a t i o n  makes a l l  r e a s o n a b l e  e f f o r t s  t o  
te rmina te ,  a s s i g n ,  s e t t l e ,  or otherwise  r educe  t h e  c o s t  of such l e a s e .  The re  
a l s o  may be included t h e  c o s t  of a l t e r a t i o n s  of s u c h  l e a s e d  p r o p e r t y ,  p r o v i d e d  
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e. Set t . l  ement expenses incl.udinq t h e  followinq are generally allowable 

( 2 . 1  Accounting, Legal, clerical . ,  arid similar costs reasonably 
riectl3sai-t/ f o r  : 

(a) T h e  preparation and presentation to the awarding agency of 
- ; r ! t t  I errtent c . l a i m s  and supporting data w.ith respect to the terminat-ed porti.on of 
t h e  I;'ederal award, unless the termination is for default (see Subpart -.61 o f  
i : .~  r c:ii I iir A-7. .I 0) ; and 

(b) The termination and settlement of subawards. 

( 2 ) He a s o r t  a bl. e c:o s 1: s for t h e s tor a g e, t r an spo r t a t ion, pro t e c: t i. o n , 
arid dispos.Ltior1 of property provided by the Federal Government or acqui.rec1 or 
produced for  the Federal award, except when grantees or contractors are 
re~.rnhursed for disposals at a predetermined amount in accordance with Subparts 
._ . ,132 through -.37 of Circular A-11.0. 

( 3 )  Indirect costs related to salaries and wages incurred as 
set:tI.emt'nt cxpens6:s in subparagraphs (1) and (2) . Normally, such indirect costs 
shti2.1 be l i m i t e d  to fringe benefits, occupancy cost, and immediate supervision. 

f. Claims under sub awards, including the allocable portion of claims 
w h i c h  are C O ~ U R  to the Federal award, and to other work of the non-profit 
organization are generally allowable. 

An appropriate share of t h e  non-profit organization's indirect expense may be 
allocated to the amount of settlements with subcontractors and/or subgrantees, 
provided that the amount allocated is otherwise consistent with the basic 
g U l d e l L T l e . 5  contained in Attachment A. The indirect expense so allocated shall 
c.r.cl.ude the same and sirnj.3 ar costs claimed directly or indirectly as settlement 
expenses. 

49. Training costs. 

a. Costs of preparation and maintenance of a program of instruction 
incl.ud.irig but not limited to on-the-job, classroom, and apprenticeship training, 
designed to increase the vocational effectiveness of employees, including 
training materials, textbooks, salaries or wages of trainees (excluding overt ime 
compensation which might arise therefrom), and (i) salaries of the director of 
training and staff when the training program is conducted by tho organization; 
or (ii) tuition and fees when the training is in an institution not operated by 
the organization, are allowable. 

b. Costs of part-time education, at an undergraduate or post-graduate 
college leoel, including that provided at the organization's own facilities, are 
allowable on ly  when the course or degree pursued is relative to the field in 
which the employee is n o w  working or may reasonably be expected to work, and are 
limited to : 

(1) Training materials. 

( 2 )  Textbooks. 

' ! ,  
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( 3 )  Fees cha rges  by t h e  educa t iona l  i n s t i t u t i o n .  

(4) Tuit ion charged  by the  educa t iona l  i n s t i t u t i o n  o r ,  i n  l i e u  of 
t u i t i o n ,  i n s t r u c t o r s '  s a l a r i e s  and the  r e l a t e d  sha re  of i n d i r e c t  c o s t s  of t h e  
educa t iona l  i n s t i t u t i o n  t o  t h e  ex ten t  t h a t  t h e  sum the reo f  i s  not i n  excess  of 
t h e  t u i t i o n  which would have heen pai.d t o  t h e  p a r t i c i p a t i n g  e d u c a t i o n a l  
i n s t i t u t i o n .  

(5) S a l a r i e s  and r e l a t e d  c o s t s  of i n s t r u c t o r s  who a r e  employees of 
t h e  o r g a n i z a t i o n .  

( 6 )  S t r a igh t - t ime  compensation of each employee fo r  t i m e  spen t  
a t t end ing  c l a s s e s  during working hours no t  i n  excess  of 156 hours  per y e a r  and 
only  t o  t h e  ex ten t  t h a t  c i rcumstances  do no t  permit  t h e  ope ra t ion  o f  c l a s s e s  o r  
a t t endance  a t  c l a s s e s  a f t e r  r e g u l a r  working hours;  o therwise ,  such compensat ion 
i s  unal lowable.  

C .  Costs  of t u i t i o n ,  f e e s ,  t r a i n i n g  m a t e r i a l s ,  and t ex tbooks  ( b u t  n o t  
s u b s i s t e n c e ,  s a l a ry ,  o r  any  o t h e r  emoluments) i n  connect ion with f u l l - t i m e  
educa t ion ,  inc luding  t h a t  provided  a t  t h e  o r g a n i z a t i o n ' s  own f a c i l i t i e s ,  a t  a 
pos t -graduate  ( b u t  not undergraduate)  c o l l e g e  l e v e l ,  a r e  a l lowab le  o n l y  when t h e  
course  o r  degree pursued i s  r e l a t e d  t o  t h e  f i e l d  i n  which t h e  employee i s  now 
working o r  may reasonably be expected t o  work, and only  where t h e  c o s t s  r e c e i v e  
t h e  p r i o r  approval of t he  awarding agency. Such c o s t s  are l i m i t e d  t o  t h e  costs 
a t t r i b u t a b l e  t o  a t o t a l  p e r i o d  no t  t o  exceed one school  yea r  f o r  each  employee 
s o  t r a i n e d .  I n  unusual cases t h e  pe r iod  may b e  extended.  

d .  Cos ts  of a t t endance  of  up t o  1 6  weeks per employee per y e a r  a t  
s p e c i a l i z e d  programs s p e c i f i c a l l y  designed t o  enhance t h e  e f f e c t i v e n e s s  of  
execu t ives  o r  managers o r  t o  p repa re  employees f o r  such p o s i t i o n s  a r e  a l lowable.  
Such c o s t s  inc lude  enro l lment  fees, t r a i n i n g  m a t e r i a l s ,  t ex tbooks  and  r e l a t e d  
charges ,  employees' sa lar ies ,  subs i s t ence ,  and t r a v e l .  Cos t s  a l l o w a b l e  unde r  
t h i s  paragraph do not i n c l u d e  chose f o r  c o u r s e s  t h a t  a r e  par t  of  a degree- 
o r i e n t e d  curr iculum, which a r e  a l lowable  o n l y  t o  t h e  e x t e n t  s e t  f o r t h  i n  
subparagraphs b and c .  

e .  Maintenance expense, and normal d e p r e c i a t i o n  o r  f a i r  r e n t a l ,  on 
f a c i l i t i e s  owned o r  l e a s e d  by t h e  o r g a n i z a t i o n  f o r  t r a i n i n g  pu rposes  are  
a l lowable  t o  t h e  ex ten t  s e t  f o r t h  i n  pa rag raphs  11, 2 7 ,  and 5 0 .  

f .  Cont r ibu t ions  o r  dona t ions  t o  e d u c a t i o n a l  o r  t r a i n i n g  i n s t i t u t i o n s ,  
i nc lud ing  t h e  donation of f a c i l i t i e s  o r  o t h e r  p r o p e r t i e s ,  and s c h o l a r s h i p s  or 
f e l lowsh ips ,  a r e  unal lowable.  

g .  Tra in ing  and e d u c a t i o n  c o s t s  i n  e x c e s s  of t h o s e  o the rwise  allowable 
under subparagraphs b and c may be al lowed wi th  p r i o r  approva l  of t h e  awarding 
agency. To be considered f o r  approval ,  t h e  o r g a n i z a t i o n  must demons t r a t e  t h a t  
such c o s t s  a r e  c o n s i s t e n t l y  i n c u r r e d  p u r s u a n t  t o  an e s t a b l i s h e d  t r a i n i n g  and 
educat ion program, and t h a t  t h e  course 01 degree  pursued i s  r e l a t i v e  t o  t h e  
f i e l d  i n  which t h e  employee i s  now working o r  may r easonab ly  be expec ted  t o  
work. 

5 0 .  Transpor ta t ion  c o s t s .  T r a n s p o r t a t i o n  c o s t s  i n c l u d e  f r e i g h t ,  e x p r e s s ,  
c a r t a g e ,  and postage c h a r g e s  r e l a t i n g  e i t h e r  t o  goods purchased ,  i n  process,  o r  
d e l i v e r e d .  These c o s t s  a r e  a l lowab le .  When such c o s t s  can r e a d i l y  be i d e n t i f i e d  
w i t h  the items involved, t hey  may be d i r e c t l y  charged a s  t r a n s p o r t a t i o n  c o s t s  o r  
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addsd to trhe c ;ont  of such I tenis ( s e e  paraqrdph 2 8 )  , Where i d e n t i f i c a t i o n  w i t h  
1.he ma te i - i . a  1.3 roceivecl cannot readi1.y be made, t r anspor t a t ion  c o s t s  m a y  h e  
charged  t o  the  appropr ia te  i n d i r e c t  co,=:t accounts  i.f the organiza t ion  f o J  .lows a 
corisj.s;tent, equ.i.tabl.e procedure I n  t h i s  r e s p e c t .  

5 1 .  Travel  costs. 

ti. Genera!. , T r a v e J  c o s t s  a r e  the  expenses  f o r  t ranspor ta t ion ,  lodging,  
suI3s.i.C;tnrice, arid rel .ated i.tems incu r red  b y  employees who a r e  i n  t r a v e l  s t a t u s  on 
o F f i . r : ;  e11 husir iess  o f  the non-prof i t  o rgan iza t ion .  Such c o s t s  may be charged on 
arl ai:t:iia.I cos t  ba.c;.i.s, on a pe r  diem or  mileage b a s i s  i n  l i e u  of  a c t u a l  c o s t s  
~ r i c : u r r e d ,  o r  on a combination of  t h e  two, provided  t h e  method used i s  appl.i.ecJ :IC 
an e r i t~ . re  t r i p  and not  to  s e l e c t e d  d a y s  of t h e  t r i p ,  and r e s u l t s  i n  charges  
cons.i.st.ent w i t h  those normally allowed i n  l i k e  ci rcumstances i n  the  non-prof1.t 
o rqan .L ?.ti t. i. on ' s non - f ede r al. 1 y - sponsored a c t  j. v i  t. i e s . 

b. Lodging arid subs i s t ence .  Costs i n c u r r e d  by employees and o f f i c e r s  f o r  
c rave l . ,  i nc lud inq  c o s t s  of l odg ing ,  o the r  s u b s i s t e n c e ,  and i n c i d e n t a l  expense.?, 
r ; h d ~ . ~  be cons idered  reasonable  and al lowable on ly  t o  the ei:tent s u c h  C o s t s  do 
r i o t  exceed charges ,  normal1.y al.l.owed a y  the  n o n r p r o f i t  organizat ion i n  i t s  
r e g u l a r  o p e r a t i o n s  a s  the  r e s u l t  of the  non-p ro f i t  o rgan iza t ion ' s  w r i t t e n  t r a v e l  
pol.i.cy. I n  t h e  absence of a n  accep tab le ,  w r i t t e n  non-profi t  organj-zation p o l i c y  
r ega rd ing  t r a v e l  c o s t s ,  t he  r a t e s  and amounts e s t a b l i s h e d  under subchapter  I of 
Chapter  51, T i t l e  5,  United S t a t e s  Code ("Trave l  and Subsistence Expenses; 
Mileage Allowances") ,  or  by t h e  Adminis t ra tor  o€ General  Serv ices ,  o r  by t h e  
P r e s i d e n t  ( o r  h i s  o r  her  d e s i g n e e )  pursuant  t o  any  provis ions  of such subchapter  
s h a l l  app1.y t o  t r a v e l  under F e d e r a l  awards ( 4 8  CFR 31 .205-46(a ) ) .  

c .  Commercial a i r  t r a v e l  

( 1 )  Air fa re  c o s t s  i n  excess of t h e  customary s tandard  commercial 
ai .rf  a r e  (coach  o r  equ iva ien t )  , Federa l  Government con t r ac t  a i r f a r e  (where 
a u t h o r i z e d  and a v a i l a b l e ) ,  o r  t h e  lowsst commercial  discount a i r f a r e  a r e  
una l lowable  except  when such accomrriodations would: ( a )  reuui re  c i r c u i t o u s  
r o u t i n g ;  (b) r e q u i r e  travel during- unreasonable  hours; (2) exc9ss ive ly  pro long  
t r a v e l ;  (d) r e s u l t  i n  a d d i t i o n a l  c o s t s  t h a t  would o f f s e t  the  t r a n s p o r t a t i o n  
s a v i n g s ;  o r  ( e )  o f f e r  accommodations not  r easonab ly  adequate f o r  t he  t r a v e l e r ' s  
medica l  needs. The non-prof i t  o rgan iza t ion  must j u s t i f y  and document t h e s e  
c o n d i t i o n s  on a case-by-case b a s i s  i n  o rder  f o r  t h e  use of f i r s t - c l a s s  a i r f a r e  
t o  be a l lowab le  i n  s u c h  c a s e s .  

( 2 )  Unless a p a t t e r n  of avoidance i s  de tec t ed ,  t h e  Federal  
Government w i l l  g ene ra l ly  n o t  q u e s t i o n  a non-p ro f i t  o rgan iza t ion ' s  
d e t e r m i n a t i o n s  t h a t  customary s t a n d a r d  a i r f a r e  o r  o t h e r  discount  a i r f a r e  i s  
u n a v a i l a b l e  f o r  s p e c i f i c  t r i p s  i f  t h e  non-prof it o rgan iza t ion  can demonstrate  
e i t h e r  of t h e  fol lowing:  ( a )  t h a t  such a i r f a r e  w a s  no t  a v a i l a b l e  i n  t h e  
spec i f i c  case ;  o r  (b )  t h a t  i t  i s  t h e  non-prof i t  Organ iza t ion ' s  o v e r a l l  p r a c t i c e  
t o  make r o u t i n e  use of such a i r f a r e .  

d.  A i r  t r a v e l  by  ot!.er t h a n  commercial ca r r ie r .  C o s t s  of t r a v e l  by non- 
p r o f i t  organization-owned, - l e a s e d ,  o r  - c h a r t e r e d  a i r c r a f t  inc lude  t h e  c o s t  of 
l e a s e ,  c h a r t e r ,  ope ra t ion  ( i n c l u d i n g  personnel  c o s t s ) ,  maintenance, 
d e p r e c i a t i o n ,  insurance ,  and o t h e r  related costs. The por t ion  of such c o s t s  
t h a t  exceeds  t h e  c o s t  of a l l o w a b l e  commercial a i r  t r a v e l ,  a s  provided f o r  i n  
subparagraph]  c .  , i s  una l lowable .  
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e .  Foreign t r a v e l .  Di rec t  charges  f o r  fo re ign  t r a v e l  c o s t s  a r e  all .owalsle 
only when t h e  t r a v e l  h a s  r ece ived  p r i o r  approval  of the  awarding agency .  Each 
sepa ra t e  fo re ign  t r i p  m u s t  r ece ive  such approval .  For purposes  of t h i s  
p rov i s ion ,  "foreign t r a v e l "  inc ludes  a n y  t r a v e l  o u t s i d e  Canada, Mexico, t he  
United S t a t e s ,  and any United S t a t e s  t e r r i t o r i e s  and posses s ions .  However, t h e  
term "fore ign  t r a v e l "  f o r  a non-profi t  o rganiza t io i i  l o c a t e d  i n  a f o r e i g n  c o u n t r y  
means t r a v e l  ou ts ide  t h a t  count ry .  

52. T r u s t e e s .  Travel and subs i s t ence  c o s t s  of t r u s t e e s  ( o r  d i r e c t o r s )  a r e  
a l lowable .  The cos t s  a r e  s u b j e c t  t o  r e s t r i c t i o n s  r ega rd ing  lodging,  s u b s i s t e n c e  
and a i r  t r a v e l  c o s t s  p rov ided  i n  paragraph 51. 
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TTT RF-:scarct-i InstiEuts, Chicago, I l l i n c i s  

J n:it I < , f  Gas l’clshno1oyy, C h i c a g o ,  I J  . l i n o ; s  

I : : s t i t u t e  for 9e.f 

LMJ., McLnar!, Virginia 

Mitre Corporation, Bedfozd, Massacnusetts 

M i t r o t e l :  Systems, Inc.  , Falls Churzh ,  Virginia 

National Radiological Astronomy Observatory, Green Eank, West Virginia 

National Renewable Energy Laboratory, Golden, CGloraao 

Oak Ridge Associated Universities, Oak Ridge, Tennessee 

Rand Corporation, Santa Monica, Califoznia 

Research Triangle Institute, Reseazch Triangle Park, North Carolina 

Riverside Research Institute, New York, N e w  York 

South Carolina Research Authority (SCRA) ,  Charleston, South Carolina 



Southern Research I r i s t i  t u t e ,  Birmingharn, Alabama 

S o u t h w e s t  Research I n s E i t u t e ,  San HnLonio, Texas 

SEI l n t e r n a t i o n a l ,  l\'lenlo P a r k ,  C a l i f o r n i a  

Syracuse Research Corpora t ion ,  Syracuse,  l d e w  York 

U n i v e r s i t i e s  ~ e s e a r c h  ~ s s o c i a t i o n ,  Incorpora ted  ( b k t i o n a l  Acce lera t ion  Lab) , 
Argonne, I l l i n o i s  

Urban I n s t i t u t e ,  Washington D . C  

Non-profit insurance companies, such a s  B l u e  Cross and Blue  Shie ld  O r g a n i z a t i o n s  

Other non-profit o r g a n i z a t i o n s  a s  nego t i a t ed  with awarding agencies  
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C i r c u l a r  No. A-133 
Revised to show changes published in the Federal Register June 2 7 ,  2003 

Audits of States, Local Governments, and Nan-Profit Organizations 

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS 

SUBJECT : Audits of States, Local Governments, and Non-Prof it Organizations 

1, Purpose. Ihis Circular is issued pursuant to the Single Audit Act   of 
1984, P . L .  98-502, and the Single Audit Act Amendments of 1996, P.L. 104-156. 
It sets forth standards f o r  obtaining consistency and uniformity among Federal 
agencies for the audit of States, local governments, and non-profit 
organizations expending Federal awards. 

2. Authority. Circular A-133 is issued under the authority of sections 
503, 1111, and 7501 et seq. of title 31, United States Code, and Executive 
Orders 8248 and 11541. 

3. Rescission and Supersession. This Circular rescinds Circular A-128, 
“Audits of State and Local Governments, 1’ issued April 12, 1 9 8 5 ,  and supersedes 
the prior Circular A-133, “Audits of Institutions of Higher Education and 
Other Non-Profit Institutions,Il issued April 22, 1996. For effective dates, 
see paragraph 10. 

4. Policy. Except as provided herein, the standards set forth in this 
Circular shall be applied by all Federal agencies. If any statute 
specifically prescribes policies or specific requirements that differ from the 
standards provided herein, the provisions of the subsequent statute shall 
govern. 

Federal agencies shall apply the provisions of the sections of this 
Circular to non-Federal entities, whether they are recipients expending 
Federal awards received directly from Federal awarding agencies, or are 
subrecipients expending Federal awards received from a pass-through entity (a 
recipient or another subrecipient). 

This Circular does not apply to non-U.S. based entities expending 
Federal awards received either directly as a recipient or indirectly as a 
subrecipient. 

5. Definitions. The definitions of key terms used in this Circular are 
contained in §-.lo5 in the Attachment to this Circular. 

6. Required Action, The specific requirements and responsibilities of 
Federal agencies and non-Federal entities are set forth in the Attachment to 
this Circular. Federal agencies 
making awards to non-Federal entities, either directly or indirectly, shall 
adopt the language in the Circular in codified regulations as provided in 
Section 10 (below), unless different provisions are required by Federal 
statute or are approved by the Office of Management and Budget (OMB) . 
7. OMB Responsibilities. OMB will review Federal agency regulations and 
implementation of this Circular, and will provide interpretations of policy 
requirements and assistance to ensure uniform, effective and efficient 
implementation. 

8. Information Contact. Further information concerning Circular A-133 may 
be obtained by contacting the Financial Standards and Reporting Branch, Off ice 
of Federal Financial Management, Off ice of Management and Budget, Washington, 
DC 20503, telephone ( 2 0 2 )  395-3993. 
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9. Review Date. This Circular will have a policy review three years from 
the dare of issuance. 

1.0. Effective Dates. The standards set forth in §-.400 of the Attachment 
to this Circular, which apply directly to Federal agencies, shall be effective 
July 1, 1996, and shall apply to audits of fiscal years beginning after June 
30, 1996, except as otherwise specified in §-.400(a). 

The standards set forth in this Circular that Federal agencies sha l l  
a p p l y  to non-Federal entities shall be adopted by Federal agencies in codified 
regulations not Later than 60 days after publication of this final revision 
i.n the Federal Register, so that they will apply to audits of f i s c a l  years 
beginning after June 30, 1996, with the exception that §-.305(b) of the 
Attachment applies to audits of fiscal years beginning after June 30, 1 9 9 8 .  
The requirements of Circular A-128, although the Circular is rescinded, and 
the 1990 version of Circular A-133 remain in effect f o r  audits of fiscal yeairs 
beginning on or before June 30, 1996. 

The revisi.ons published in the Federal Register June 2 7 ,  2003, are 
effective for Eiscal years ending after December 21, 2003, and early 
implementation is not permitted with the exception of the definition of 
oversight agency fox a u d i t  which is effective July 28, 2003. 

Augustine T. Smythe 
Acting Director 

Attachment 
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PART- - -AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT 
ORGAN1 ZATI ONS 

Subpart A- -General 
Sec , 
- . l o o  Purpose. 
- . l o 5  Definitions. 

Subpart B--Audits 
- . z o o  Audit requirements. 
- . 2 0 5  
- . 2 1 0  
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- ,220 Frequency of audits. 
- ,225 Sanctions. 

- . 2 3 5  Program-specific audits. 

Subpart C - -Audit ees 
- . 3 0 0  Auditee responsibilities 
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- .315 Audit findings follow-up . 
- . 3 2 a  Report submission. 

Subpart D--Federal Agencies and Pass-Through Entities 
- .400 Responsibilities. 
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Basis for determining Federal awards expended. 
Subrecipient and vendor determinations. 

. 2 3 0  Audit costs. - 

Subpart 
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.505 
.510 
.515 
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.525  
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- 
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E--Auditors 
Scope of audit. 
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Audit findings. 
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Criteria for Federal program risk. 
Criteria for a low-risk auditee. 

Appendix A to Part - - Data Collection Form (Form SF-SAC). 
Appendix B to Part - - Circular A-133 Compliance Supplement. 
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Subpart A -  -General 
0 - .  100 Purpose. 

This part sets forth standards for obtaining consistency and uniformity 
among Federal agencies €or the audit of non-Federal entities expending Federal 
awards. 

E-. 105 Definitions. 

Auditee means any non-Federal entity that expends Federal awards which 
must be audited under this part. 

Audit.or means an auditor, that is a public accountant or a Federal, 
S t a t e  or local government audit organization, which meets the general 
standards specified in generally accepted government auditing standards 
(GAGAS) . The term auditor does not include internal auditors of non-prof j . t  
organizations. 

Audit Eindinq means deficiencies which the auditor is required by 
6-. 510 (a) to report in the schedu1.e of findings and questioned costs. 

CFDA number means the number assigned to a Federal program in the 
Cataloq of Federal Domestic Assistance ( C F D A ) .  

Cluster of proqrams means a grouping of closely related programs that 
share common compliance requirements. The types of clusters of programs are 
research and development (R&D), student financial aid ( S F A ) ,  and other 
clusters. “Other clustersfc are as defined by the Office of Management and 
Budget (OMB) in the compliance supplement or as designated by a State for 
Federal awards the State provides to its subrecipients that meet the 
definition of a cluster of programs. When designating an “other cluster,” a 
State shall identify the Federal awards included in the cluster and advise the 
subrecipients of compliance requirements applicable to the cluster, consistent 
with §-.400 (d) (1) and §-.400 ( d )  (2), respectively. A cluster of programs 
shall be considered as one program for determining major programs, as 
described in §-.520, and, with the exception of R&D a6 described in 
§-.200 (c) , whether a program-specific audit may be elected. 

Coanizant aqency for audit means the Federal agency designated to carry 
out the responsibilities described in §-.400 ( a )  . 

Compliance supolement refers to the Circular A-133 Compliance 
Supulement, included as Appendix B to Circular A-133, o r  such documents as 
OMB or its designee may issue to replace it. This document is available from 
the Government Printing Office, Superintendent of Documents, Washington, DC 
2 0 4 0 2 - 9 3 2 5 .  

Corrective action means action taken by the auditee that: 

(1) Corrects identified deficiencies; 

(2) Produces recommended improvements; or 

(3) Demonstrates that audit findings are either invalid or do not 
warrant auditee action. 

Federal aqency has the same meaning as the term aqency in Snction 551(1) 
of title 5, United States Code. 

Federal award means Federal financial assistance and Federal cost- 
reimbursement contracts that non-Federal entities receive directly from 
Federal awarding agencies or indirectly from pass-through entities. It does 
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not include procurement contracts, under grants 01 contracts, used to buy 
goods or services from vendors. Any audits of such vendors shall be covered 
by the terms and conditions of the contract. Contracts to operate Federal 
Government owned, contractor operated facilities (GOCOs) are excluded from the 
requirements of this part. 

Federal awardinq aqency means the Federal agency that provides an award 
directly to the recipient. 

Federal financial assistance means assistance that non-Federal entities 
receive or administer in the form of grants, loans, loan guarantees, property 
(including donated surplus property), cooperative agreements, interest 
subsidies, insurance, food commodities, direct appropriations, and other 
assistance, but does not include amounts received as reimbursement for 
services rendered to individuals as described in §-.205 (h)  and §-.205 (i) . 

Federal proqram means : 

(1) All Federal awards to a non-Federal entity assigned a single 
number in the CFDA. 

(2) When no CFDA number is assigned, all Federal awards from the same 
agency made for the same purpose should be combined and considered one 
program. 

(3) Notwithstanding paragraphs (1) and (2) of this definition, a 
cluster of programs. The types of clusters of programs are: 

(i) Research and development (R&D) ; 

(ii) Student financial aid ( S F A ) ;  and 

(iii) "Other clusters,Il as described in the definition of cluster 
of programs in this section. 

GAGAS means generally accepted government auditing standards issued by 
the Comptroller General of the United States, which are applicable to 
financial audits: 

Generally accepted accountinq principles has the meaning specified in 
generally accepted auditing standards issued by the American Institute of 
Certified Public Accountants (AICPA) . 

Indian tribe means any Indian tribe, band, nation, or other organized 
group or community, including any Alaskan Native village or regional or 
village corporation (as defined in, or  established under, the Alaskan Native 
Claims Settlement Act) that is recognized by the United States as eligible for 
the special programs and services provided by the United States to Indians 
because of their status as Indians. 

Internal control means a process, effected by an entity's management and 
other personnel, designed to provide reasonable assurance regarding the 
achievement of objectives in the following categories: 

(1) Effectiveness and efficiency of operations; 

( 2 )  Reliability of financial reporting; and 

( 3 )  Compliance with applicable laws and regulations. 

Internal control pertaininq to the compliance requirements for Federal 
uroqrams (Internal control over Federal programs) means a process--ef f ected by 
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an entity's management and other personnel--designed to provide reasonable 
assurance regarding the achi.evement of the following objectives for Federal 
programs : 

(1) Transact%ons are properly recorded and accounted for to: 

(i) Permit the preparation of reliable financial statements and 
Federal reports; 

(ii) Maintain accountability over assets; and 

(iii) Demonstrate compliance with laws, regulations, and other 
comp:t iance requirements; 

( 2 )  Transactions are executed in compliance with: 

(1.) Laws, regulations, and the provisions of contracts or grant 
a g r e e m e n t s  t h a t  could have a direct and matei-i.al e f f e c t  on a Federal program; 
and 

(ii) Any other laws and regulations that are identif'ied in the 
c:ompl iance supplement ; and 

( 3 )  Funds, property, and other assets are safeguarded against loss 
from unauthorized u s e  or disposition. 

I,oan means a Federal loan or loan guarantee received or administered by 
a non-Federal entity, 

L o c a l  sovernment means any unit of local government within a State, 
including a county, borough, municipality, city, town, township, parish, local 
public authority, special district, school district, intrastate district, 
council of governments, and any other instrumentality of local yovexnment. 

Major proqram means a Federal program determined by the auditor to be a 
major program in accordance with S-.520 or a program identified as a major 
program by a Federal agency or pass-through entity in accordance with 
§-.215 ( c )  . 

Manasement decision means the evaluation by the Federal awarding agency 
or pass-through entity of the audit findings and corrective action plan and 
the issuance of a written decision as to what corrective action is necessary. 

Non- Federal entitv means J. State, 1oca.l government, or non-profit 
organization. 

Non-profit orsanization means: 

(1) any corporation, trust, association, cooperative, or other 
organization that : 

(i) Is operated primarily f o r  scientific, educational, service, 
charitable, or similar purposes in the public interest; 

(ii) Is no t  organized primarily for profit; and 

(iii) Uses its net proceeds to maintain, improve, or expand its 
operations; and 

of higher education and hospitals. 
( 2 )  The term non-profit orsanization includes non-profit institutions 



OME means the Execut ive  Of f i ce  of t he  P r e s i d e n t ,  Of f i ce  of Management 
and B u G t .  

Oversiqht aqencv for  a u d i t  means the  Federa l  awarding agency t h a t  
provides  the predominant amount of d i r e c t  funding  t o  a r e c i p i e n t  n o t  a s s i g n e d  
a cognizant  agency f o r  a u d i t .  When the re  is  no d i r e c t  funding,  t h e  Federal 
agency w i t h  the  predominant i n d i r e c t  funding s h a l l  assume t h e  o v e r s i g h t  
r e s p o n s i b i l i t i e s .  The d u t i e s  of t h e  overs ight  agency for  a u d i t  are d e s c r i b e d  
i n  §-.400(b). 

E f f e c t i v e  J u l y  28, 2003, 
A Federal  agency wi th  o v e r s i g h t  f o r  an a u d i t e e  may r e a s s i g n  o v e r s i g h t  t o  
another  Federal  agency which provides  s u b s t a n t i a l  funding and a g r e e s  t o  
be t h e  ove r s igh t  agency €or a u d i t .  Within 3 0  days a f t e r  any  
reassignment ,  bo th  t h e  o l d  and the new o v e r s i g h t  agency for a u d i t  sha l l  
n o t i f y  t h e  a u d i t e e ,  and,  i f  known, t h e  a u d i t o r  of t h e  r e a s s i g n m e n t . "  

Pass-throuqh e n t i t v  means a non-Federal e n t i t y  t h a t  p r o v i d e s  a F e d e r a l  

the following is added to this d e f i n i t i o n :  

award t o  a sub rec ip i en t  t o  c a r r y  o u t  a Federal  program. 

Proaram-specif ic  a u d i t  means an a u d i t  of one Federa l  program a s  p r o v i d e d  
for  i n  §-.2OO(c) and §-.235. 

Questioned cos t  means a c o s t  t h a t  i s  ques t ioned  by  t h e  a u d i t o r  b e c a u s e  
of an aud i t  f i n d i n g :  

(1) Which r e s u l t e d  f r o m  a v i o l a t i o n  o r  p o s s i b l e  v i o l a t i o n  o f  a 
provis ion  of a l aw ,  r e g u l a t i o n ,  c o n t r a c t ,  g r a n t ,  coope ra t ive  agreement ,  o r  
o the r  agreement o r  document govern ing  t h e  use  of Fede ra l  fundsl  i n c l u d i n g  
funds used t o  match Fede ra l  funds ;  

( 2 )  Where the  c o s t s ,  a t  t h e  time of t h e  a u d i t ,  a r e  not  s u p p o r t e d  by 
adequate documentation; o r  

( 3 )  Where the  c o s t s  i n c u r r e d  appear unreasonable  and do n o t  r e f l e c t  
t h e  a c t i o n s  a prudent  pe r son  would t a k e  i n  t h e  c i r cums tances .  

Recipient  means a non-Federal  e n t i t y  t h a t  expends Federa l  awards 
received d i r e c t l y  from a F e d e r a l  awarding agency t o  c a r r y  out  a F e d e r a l  
program. 

Research and development ( R & D )  means a l l  r e s e a r c h  a c t i v i t i e s ,  b o t h  b a s i c  
and appl ied ,  and a l l  development a c t i v i t i e s  t h a t  a r e  performed by a non- 
Federal e n t i t y .  Research i s  d e f i n e d  a s  a s y s t e m a t i c  s t u d y  d i r e c t e d  toward  
f u l l e r  s c i e n t i f i c  knowledge o r  unders tanding  of t h e  s u b j e c t  s t u d i e d .  The t e r m  
research a l s o  inc ludes  a c t i v i t i e s  i nvo lv ing  t h e  t r a i n i n g  of i n d i v i d u a l s  i n  
research techniques  where such a c t i v i t i e s  u t i l i z e  t h e  same f a c i l i t i e s  a s  o t h e r  
research and development a c t i v i t i e s  and where such  a c t i v i t i e s  a r e  n o t  i n c l u d e d  
i n  the  i n s t r u c t i o n  f u n c t i o n .  Development i s  t h e  s y s t e m a t i c  use of knowledge 
and understanding gained from r e s e a r c h  d i r e c t e d  toward t h e  p r o d u c t i o n  of 
useful m a t e r i a l s ,  devices ,  sys tems,  o r  methods, i n c l u d i n g  des ign  and 
development of p ro to types  and p r o c e s s e s .  

S i n s l e  audi.t means an a u d i t  which i n c l u d e s  bo th  t h e  e n t i t y ' s  f i n a n c i a l  
s ta tements  and t h e  Federa l  awards a s  desc r ibed  i n  §- .500.  

S t a t e  means any S t a t e  of  t h e  United S t a t e s ,  t h e  D i s t r i c t  o f  Columbia, 
the  Commonwealth of Puer to  Rico ,  t h e  Virgin I s l a n d s ,  Guam, Umerican Samoa, t h e  
Commonwealth of  t h e  Northern Mariana I s l a n d s ,  and t h e  T r u s t  T e r r i t o r y  of t h e  
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P a c i f i c  In l ands ,  any i n s t r u m e n t a l i t y  t h e r e o f ,  any m u l t i - S t a t e ,  r e g i o n a l ,  o r  
interstate e n t i t y  whl.ch h a s  governmental f u n c t i o n s ,  and  any Ind ian  t r i b e  a s  
d e f i n e d  i n  t h l s  s e c t i o n .  

S tuden t  F i n a n c i a l  Aid (SFA) i nc ludes  t h o s e  programs of gene ra l  s tudent  
a s s i s t a n c e ,  such as  those  au tho r i zed  by T i t l e  I V  of t h e  Higher Educat ion A c t  
of  1 9 6 5 ,  a s  amended, ( 2 0  U.S.C. 1070 e t  s e a . )  which i s  adminis te red  by t h e  
[ I ,  S .  Department of Educat ion,  and s i m i l a r  programs provided b y  o t h e r  Federal  
a g e n c i e s  I J t  does not. j.ncl.ude programs which p r o v i d e  fe l lowships  o r  s i m i l a r  
Federal .  awards t o  s t u d e n t s  on a compet i t ive  b a s i s ,  o r  for  s p e c i f i e d  s t u d i e s  or  
r e s e a r c h .  

S u b r e c i p i e n t  means a non-Federal  e n t i t y  t h a t  expends Federal  awards 
r e c e i v e d  from a pass- through e n t i t y  t o  c a r r y  o u t  a Federal  program, but  does 
riot i.ncl.ude an i n d i v i d u a l  t h a t  i s  a b e n e f i c i a r y  of  such  a program. A 
s u b r e c i p i e n t  may also be a r e c i p i e n t  of o t h e r  F e d e r a l  awards d i r e c t l y  from a 
F e d e r a l  awarding agency. Guidance on d i s t i n g u i s h i n g  between a subrecipi .ent  
and a vendor  i s  p ro f ided  i n  S-.210. 

T y p e s  of comDliance reaui rements  r e f e r s  t o  t h e  types of compliance 
r e q u i r e m e n t s  l i s t e d  i n  t h e  compliance supplement .  Examples i n c l u d e :  
a c t i v i t i e s  allowed o r  unal lowed;  a l lowable  c o s t s / c o s t  p r inc ip1 .e~ ;  cash 
management; e l i g i b i l i t y ;  matching,  l e v e l  of e f f o r t ,  earmarking; a n d ,  
r e p o r t i n g .  

Vendor means a d e a l e r ,  d i s t r i b u t o r ,  merchant ,  o r  o t h e r  s e l l e r  providing 
goods o r  s e r v i c e s  t h a t  are  r e q u i r e d  f o r  t h e  conduct  of a Federa l  program. 
These goods o r  s e r v i c e s  may be f o r  an o r g a n i z a t i o n ' s  own use  or f o r  t h e  use o f  
b e n e f i c i a r i e s  of t h e  Fede ra l  program. A d d i t i o n a l  guidance on d i s t i n g u i s h i n g  
between a s u b r e c i p i e n t  and a vendor i s  p rov ided  i n  §-.210. 

Subpart B--Audi ts 
5-. 200 Audit requirements. 

( a )  Audit  r e q u i r e d .  Non-Federal e n t i t i e s  t h a t  expend $ 3 0 0 , 0 0 0  
($500,000 for fiscal y e a r s  ending a f t e r  D e c e m b e r  31 ,  2003)  o r  more i n  a year  

i n  F e d e r a l  awards s h a l l  have a s i n g l e  o r  p rogram-spec i f i c  a u d i t  conducted f o r  
t h a t  y e a r  i n  accordance w i t h  t h e  p r o v i s i o n s  of t h i s  p a r t .  Guidance on 
d e t e r m i n i n g  Federa l  awards expended i s  p rov ided  i n  S-.205. 

(b) S i n q l e  a u d i t .  Non-Federal e n t i t i e s  t h a t  expend $ 3 0 0 , 0 0 0  ( $ 5 O G , O O G  
for f i s c a l  y e a r s  ending after December 31, 2003)  or more i n  a year  i n  Federal  
awards  s h a l l  have a s i n g l e  a u d i t  conducted i n  accordance w i t h  §-.500 except  
when t h e y  e l e c t  t o  have a program-spec i f ic  a u d i t  conducted i n  accordance with 
p a r a g r a p h  (c) of t h i s  s e c t i o n .  

(c) Proqram-spec i f i c  a n d i t  e l e c t i o n .  When an a u d i t e e  expends Federa l  
awards unde r  only one F e d e r a l  program ( e x c l u d i n g  R&D) and t h e  Federa l  
program's l aws ,  r e g u l a t i o n s ,  o r  g r a n t  agreements  d o  not r e q u i r e  a f i n a n c i a l  
statement a u d i t  of  t h e  a u d i t e e ,  t h e  a u d i t e e  may e lec t  t o  have a program- 
spec i f i c  a u d i t  conducted i n  accordance w i t h  §-.235. A program-spec i f ic  
a u d i t  may no t  be e l e c t e d  f o r  R&D u n l e s s  a l l  of t h e  Federal  awards expended 
w e r e  r e c e i v e d  from t h e  same Federa l  agency,  o r  t h e  same Federa l  agency and t h e  
s a m e  pass - through e n t i t y ,  and t h a t  Fede ra l  agency,  or pass- through e n t i t y  i n  
t h e  c a s e  of a s u b r e c i p i e n t ,  approves i n  advance a program-spec i f ic  a u d i t .  

(d )  Exemption when Federa l  awards expended are l e s s  than  $ 3 0 0 , 0 0 0  
J J .  Non-Federal 
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e n t i t i e s  t h a t  expend l e s s  t han  $ 3 0 0 , 0 0 0  ($500,000 f o r  f i s c a l  y e a r s  e n d i n g  
a f t e r  December 31, 2003) a yea r  i n  Federal  awards a r e  exempt from F e d e r a l  
a u d i t  requirements  for t h a t  yea r ,  except a s  no ted  i n  5-.215(a), b u t  r e c o r d s  
must be a v a i l a b l e  for  review o r  a u d i t  by a p p r o p r i a t e  o f f i c i a l s  of t h e  F e d e r a l  
agency, pass-through e n t i t y ,  and General kccount ing  Off ice  (GAO)  . 

( e )  Federal1 \) Funded Research and Development r e n t e r s  ( F F R D C )  . 
Management of an audl tee  t h a t  owns o r  o p e r a t e s  a FFRDC may e l e c t  t o  t r e a t  t h e  
FFRDC a s  a s e p a r a t e  e n t i t y  f o r  purposes  of t h i s  p a r t .  

§- .205 Basis f o r  determining Federal awards expended. 

[ a )  D e t e r m i n i n q  Federa l  awards expended, The de te rmina t ion  o f  when an 
award is expended should be based  on when t h e  a c t i v i t y  r e l a t e d  t o  t h e  award 
occur s .  General ly ,  t he  a c t i v i t y  p e r t a i n s  t o  e v e n t s  t h a t  r e q u i r e  t h e  non- 
Federa l  e n t i t y  t o  comply with laws ,  r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  of 
c o n t r a c t s  o r  g r a n t  a g r e e m e n t s ,  such a s :  expendi ture /expense  t r a n s a c t i o n s  
a s s o c i a t e d  with g ran t s ,  cost-reimbursement c o n t r a c t s ,  coope ra t ive  ag reemen t s ,  
and d i r e c t  appropr i a t ions ;  t h e  disbursement  of funds  passed th rough  t o  
s u b r e c i p i e n t s ;  t h e  use of  l oan  proceeds  under l o a n  and loan  g u a r a n t e e  
programs; t h e  r e c e i p t  of p r o p e r t y ;  t h e  receipt  o f  su rp lus  p r o p e r t y ;  t h e  
r e c e i p t  o r  use of program income; t h e  d i s t r i b u t i o n  o r  consumption of food  
commodities; t h e  disbursement o f  amounts e n t i t l i n g  t h e  non-Federal e n t i t y  t o  
an i n t e r e s t  subs idy;  and, t h e  p e r i o d  when i n s u r a n c e  i s  i n  f o r c e .  

(b)  Loan and l o a n  qua ran tees  ( l o a n s ) .  S i n c e  t h e  Federa l  Government i s  
a t  r i s k  f o r  l oans  u n t i l  t h e  d e b t  i s  r epa id ,  t h e  fo l lowing  g u i d e l i n e s  shall be 
used  t o  c a l c u l a t e  the va lue  of Fede ra l  awards expended under l o a n  programs,  
except  a s  noted i n  paragraphs (c) and (d) of  t h i s  s e c t i o n :  

(1) Value o f  new l o a n s  made o r  r e c e i v e d  du r ing  t h e  f i s c a l  y e a r ;  
p l u s  

( 2 )  Balance of l o a n s  from p rev ious  y e a r s  f o r  which t h e  F e d e r a l  
Government imposes cont inuing  compliance r equ i r emen t s ;  p l u s  

( 3 )  Any i n t e r e s t  subs idy ,  cash ,  o r  a d m i n i s t r a t i v e  cost a l l o w a n c e  
r ece ived .  

( c )  Loan and loan  a u a r a n t e e s  ( l o a n s )  a t  i n s t i t u t i o n s  of h i a h e r  
educa t ion .  When loans a r e  made t o  s t u d e n t s  o f  an i n s t i t u t i o n  of h i g h e r  
educa t ion  b u t  t h e  i n s t i t u t i o n  does  no t  make t h e  l o a n s ,  then  on ly  t h e  v a l u e  of 
l o a n s  made dur ing  the  yea r  s h a l l  be cons ide red  F e d e r a l  awards expended i n  t h a t  
yea r .  The ba lance  of l o a n s  f o r  p rev ious  y e a r s  i s  no t  inc luded  a s  F e d e r a l  
awards expended because t h e  l e n d e r  accounts  f o r  t h e  p r i o r  b a l a n c e s .  

( d )  P r i o r  loan and loan  qua ran tees  [ l o a n s ) .  Loans, t h e  p r o c e e d s  of 
which were rece ived  and expended i n  p r i o r - y e a r s ,  a r e  n o t  cons ide red  F e d e r a l  
awards expended under t h i s  p a r t  when t h e  laws ,  r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  
of contracts o r  grant agreements  p e r t a i n i n g  t o  such  loans  impose no  c o n t i n u i n g  
compliance requirements o t h e r  t h a n  t o  repay t h e  l o a n s .  

( e l  Endowment funds .  The cumula t ive  b a l a n c e  of Federa l  awards  f o r  
endowment funds which a r e  f e d e r a l l y  r e s t r i c t e d  a r e  cons idered  awards  expended 
i n  each year i n  which t h e  funds a r e  s t i l l  r e s t r i c t e d .  

(f) Free r e n t .  Free r e n t  r ece ived  by i t s e l f  i s  not  c o n s i d e r e d  a 
Federal  award expended under  t h i s  p a r t .  However, f r e e  r e n t  r e c e i v e d  a s  p a r t  
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of  an award t o  c a r r y  out  a E'ederal program sha l l .  be included i n  de te rmining  
F e d e r a l  awards expended and s u b j e c t  t o  a u d i t  under  t h i s  p a r t .  

! g )  Va.luina non-cash a s s i s t a n c e .  Fede ra l  non-cash a s s i s t a n c e ,  such a s  
f r e e  r e n t ,  food stamps, food commodities,  donated  property,  or donated  s u r p l u s  
p r o p e r t y ,  sha l l .  be valued a t  f a i r  market va lue  a t  t h e  time of  r e c e i p t  o r  t h e  
asse2sed value  provided b y  t h e  Federa l  agency.  

(h) Medicare.  Medicare payments t o  a non-Federal e n t i t y  f o r  provid ing  
Pat. i .ent c a r e  s e r v i c e s  t o  Medicare e l i g i b l e  i n d i v i d u a l s  are not  cons ide red  
Federal a w i l  rds  expended under t h i s  p a r t .  

( . i . )  Medicaid. Medicaid payments t o  a subrec ip i en t  f o r  provj.dj.ng 
F)at:.i e n t  c a r e  s e r v i c e s  t o  Medicaid e l i g i b l e  i n d i v i d u a l s  are not cons ide red  
F 'ederal  awards expended under  t h i s  p a r t  u n l e s s  a S t a t e  requi res  t h e  funds t o  
be t r e a t e d  a s  Federa l  awards expended because  reimbursement .is on a c o s t -  
re imbursement  b a s i s  . 

( 2  1 C e r t a i n  loans  Drovided lov t h e  Nat iona l  Credit  Union 
A d m i n i s t r a t i o n .  For purposes  of t h i s  p a r t ,  l o a n s  made from t h e  Nat iondl  
C r e d J t  Union Share Insu rance  Fund and t h e  C e n t r a l  LLquidity F a c i l i t y  t h a t  a r e  
funded  by c o n t r i b u t i o n s  from i n s u r e d  i n s t i t u t i o n s  are  n o t  cons ide red  Federa l  
awards expended. 

§-.210 Subrecipient and vendor determinations. 

( a )  Genera l .  An a u d i t e e  may be a r e c i p i e n t ,  a s u b r e c i p i e n t ,  and a 
vendor .  Fede ra l  awards expended as a r ec ip i en t  or a sub rec ip i en t  would be 
s u b j e c t  t o  a u d i t  under t h i s  p a r t .  The payments received f o r  goods o r  services 
p r o v i d e d  a s  a vendor would n o t  be cons ide red  F e d e r a l  awards. The guidance  i n  
p a r a g r a p h s  (b) and (c) of t h i s  s e c t i o n  shou ld  be  considered i n  de t e rmin ing  
w h e t h e r  payments c o n s t i t u t e  a Federa l  award or a payment for goods and 
s e r v i c e s .  

(G) Federal  award. C h a r a c t e r i s t i c s  i n d i c a t i v e  of a Fede ra l  award 
r e c e i v e d  by a s u b r e c i p i e n t  a r e  when t h e  o r g a n i z a t i o n :  

(1) Determines who i s  e l i g i b l e  t o  r e c e i v e  what Fede ra l  f i n a n c i a l  
a s s i s t a n c e ;  

( 2 )  Has i t s  performance measured a g a i n s t  whether t h e  o b j e c t i v e s  
of t h e  Fede ra l  program a r e  m e t ;  

( 3 )  Has r e s p o n s i b i l i t y  f o r  programmatic  dec i s ion  making; 

( 4 )  Has r e s p o n s i b i l i t y  f o r  adhe rence  t o  app l i cab le  Fede ra l  
p rogram compliance r equ i r emen t s ;  and 

( 5 )  Uses t h e  Fede ra l  funds  t o  c a r r y  o u t  a program of t h e  
o r g a n i z a t i o n  as compared t o  p r o v i d i n g  goods o r  s e r v i c e s  f o r  a program of t h e  
p a s s - t h r o u g h  e n t i t y .  

( c )  Pavment f o r  qoods and services. C h a r a c t e r i s t i c s  i n d i c a t i v e  of a 
payment f o r  goods and services r e c e i v e d  by a vendor  are, when t h e  o r g a n i z a t i o n :  

(1) Prov ides  the goods and services w i t h i n  normal b u s i n e s s  
o p e r a t i o n s ;  
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(2) Provides similar goods or services to many different 
purchasers; 

(3) Operates in a competitive environment; 

(4) Provides goods or services that are ancillary to the 
operation of the Federal program; and 

(5) Is not subject to Compliance requirements of the Federal 
program. 

(d) Use of iudqment in makina determination. There may be unusual 
circumstances or exceptions to the listed characteristics. In making the 
determination of whether a subrecipient or vendor relationship exists, the 
substance of the relationship is more important than the form of the 
agreement. It is not expected that a l l  of the characteristics will be present 
and judgment should be used in determining whether an entity is a subrecipient 
or vendor. 

(e) For-profit SubreciDient. Since this part does not apply to for- 
profit subrecipients, the pass-through entity is responsible for establishing 
requirements, as necessary, to ensure compliance by for-profit subrecipients. 
The contract with the for-profit subrecipient should describe applicable 
compliance requirements and the for-profit subrecipient's compliance 
responsibility. Methods to ensure compliance for Federal awards made to for- 
profit subrecipients may include pre-award audits, monitoring during the 
contract, and post-award audits. 

( f )  ComDliance resnonsibilitv for vendors. In most cases, the 
auditee's compliance responsibility for vendors is only to ensure that the 
procurement, receipt, and payment for goods and services comply with laws, 
regulations, and the provisions of contracts or grant agreements. Program 
compliance requirements normally do not pass through to vendors. However, the 
auditee is responsible for ensuring compliance for vendor transactions which 
are structured such that the vendor is responsible for program compliance or 
the vendor's records must be reviewed to determine program compliance. Also, 
when these vendor transactions relate to a major program, the scope of the 
audit shall include determining whether these transactions are in compliance 
with laws, regulations, and the provisions of contracts or grant agreements. 

s-. 215 R e l a t i o n  to other audit r e q u i r e m e n t s .  

(a) Audit under this part in lieu of other audits. An audit made in 
accordance with this part shall be in lieu of any financial audit required 
under individual Federal awards, To the extent this audit meets a Federal 
agency's needs, it shall rely upon and use such audits. The provisions of 
this part neither limit the authority of Federal agencies , including their 
Inspectors General, or GAO to conduct or arrange for additional audits ( e . g . ,  
financial audits, performance audits, evaluations, inspections, or reviews) 
nor authorize any auditee to constrain Federal agencies from carrying out 
additional audits. Any additional audits shall be planned and performed in 
such a way as to build upon work performed by other auditors. 

(b)  Federal aoencv to pa\? for additional audi.ts. A Federal agency 
that conducts or contracts for additional audits shall, consistent with other 
applicable laws and regulations, arrange for funding the full cost of such 
additional audits. 
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( c )  Rnauest for a nroaram to be audited as a ma-tor Droqram. A Federal 
agency may request an auditee to have  a particular Federal program audited as 
a malor program in lieu of the Federal. agency conducting or arranging for the 
addl-tional. audits. T o  allow for planning, such requests should be made at 
least 3 ~ 8 0  d a y s  prior to the end of the fiscal year to be audited. The 
auditee, after consultation with its auditor, should promptly respond to such 
request by informing the Federal agency whether the program would otherwise be 
audited as a major program using the risk-based audit approach described in 
§-.520 and, if not, the estimated incremental cost. The Federal agency 
shall then promptly confirm to the auditee whether it wants the program 
audited as a major program. if the program is to be audited a s  a major 
program based upon this Federal agency request, and the Federal agency agrees 
‘Lo pay the full incremental costs, then the auditee shall have the program 
aud<.ted as a major program. A pass-through entity may use the provisions of 
th1.s paragraph for a subrecipient. 

5-. 220 Frequency of a u d i t s  . 

Except for the provisions for biennial audits provided i n  paragraphs  (a) 
a n d  (b) of this secti.on, audits required by this p a r t  s h a l l  be performed 
annually. Any biennial audit s h a l l  cover both years within the biennial 
period, 

( a )  A State or local government that is required by constitution or 
StatUte, in effect on January 1, 1987, to undergo its audits less frequently 
than annually, is permitted to undergo its audits pursuant to this part 
biennially. This requirement must s t i l l  be in effect for the biennial period 
under audit. 

(h) Any non-profit organization that had biennial audits €or all 
biennial periods ending between J u l y  1, 1992, and January 1, 1995, is 
permitted to undergo its audits pursuant to this part biennially. 

s-, .225 Sanctions. 

No audit costs may be charged to Federal awards when audits required by 
this part have n o t  been made or have been made but not in accordance with this 
part. In cases of continued inability or unwillingness to have an audit 
conducted in accordance with this part, Federal agencies and pass-through 
entities s h a l l  take appropriate action using sanctions such as:  

(a) Withholding a percentage of Federal awards u n t i l  the audit is 
completed s a t  i s f actor i 1 y : 

(b) Withholding or disallowing overhead costs; 

(e) Suspending Federal awards  until the audit is conducted; or 

(d) Terminating the Federal award. 

§-.230 Audit costs, 

(a) Allowable costs. Unless prohibited by law, the cost of audits 
made in accordance with the provisions of this part are allowable charges to 
Federal awards. The charges may be considered a direct cost or an allocated 
indirect cost, as determined in accordance with the provisions of applicable 
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48 
CFR parts 30 and 31), or other applicable cost principles or regulations. 
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(Is) Unallowable c o s t s .  A non-Federal  e n t i t y  s h a l l  not c h a r g e  the 
fo l lowing  t o  a Federal award: 

(1) The c o s t  of any a u d i t  under  t h e  S ingle  Audit A c t  Amendments 
of 1996 ( 3 1  U . S . C .  7501 e t  s e q . )  no t  conducted i n  accordance wi th  t h i s  p a r t .  

( 2 )  The c o s t  of a u d i t i n g  a non-Federal  e n t i t y  which h a s  Federal  
awards expended o f  l e s s  than  $300,000 ($500,000 f o r  f i s c a l  years  e n d i n g  a f t e r  
December 3 2 ,  2003) per  yea r  and i s  the reby  exempted under §-.200(d) f rom 
having a n  a u d i t  conducted under  t h i s  p a r t .  However, t h i s  does not p r o . h i b i t  a 
pass- through e n t i t y  from c h a r g i n g  Federa l  awards f o r  t h e  c o s t  of l i m i t e d  s c o p e  
a u d i t s  t o  monitor i t s  s u b r e c i p i e n t s  i n  accordance  with §-. 4 0 0  (d) (3) , 
provided  t h e  sub rec ip i en t  does  n o t  have a s i n g l e  a u d i t .  For p u r p o s e s  o f  t h i s  
p a r t ,  l i m i t e d  scope a u d i t s  o n l y  i n c l u d e  agreed-upon procedures  engagemen t s  
conducted i n  accordance wi th  e i t h e r  t h e  A1CPIIl.s g e n e r a l l y  accep ted  a u d i t i n g  
s t a n d a r d s  o r  a t t e s t a t i o n  s t a n d a r d s ,  t h a t  a re  p a i d  f o r  and a r r anged  by a p a s s -  
through e n t i t y  and address  o n l y  one or more of t h e  fo l lowing  t y p e s  o f  
compliance requirements:  a c t i v i t i e s  a l lowed o r  unallowed; a l l o w a b l e  
c o s t s / c o s t  p r i n c i p l e s ;  e l i g i b i l i t y ;  matching,  l e v e l  of e f f o r t ,  e a r m a r k i n g ;  
and, r e p o r t i n g .  

5-. 235 Program-specific a u d i t s .  

( a )  Proaram-sDecific a u d i t  w i d e  a v a i l a b l e .  I n  many c a s e s ,  a program- 
s p e c i f i c  a u d i t  guide w i l l  be a v a i l a b l e  t o  p r o v i d e  s p e c i f i c  gu idance  t o  t h e  
a u d i t o r  w i th  r e spec t  t o  i n t e r n a l  c o n t r o l  compliance r equ i r emen t s ,  suggested 
a u d i t  p rocedures ,  and a u d i t  r e p o r t i n g  r e q u i r e m e n t s .  The a u d i t o r  s h o u l d  
c o n t a c t  t h e  O f f i c e  o f  I n s p e c t o r  Genera l  o f  t h e  Fede ra l  agency t o  d e t e r m i n e  
whether such a guide i s  a v a i l a b l e .  When a c u r r e n t  p rogram-spec i f i c  a u d i t  
guide i s  a v a i l a b l e ,  t h e  a u d i t o r  s h a l l  fo l low GAGAS and t h e  guide  when 
per forming  a program-spec i f ic  a u d i t .  

(b) P rouram-mec i f i c  a u d i t  cruide n o t  a v a i l a b l e .  (1) When a program- 
s p e c i f i c  a u d i t  guide i s  n o t  a v a i l a b l e ,  t h e  a u d i t e e  and a u d i t o r  s h a l l  have 
b a s i c a l l y  t h e  same r e s p o n s i b i l i t i e s  f o r  t h e  F e d e r a l  program as t h e y  would h a v e  
f o r  an a u d i t  o f  a major program i n  a s i n g l e  a u d i t .  

( 2 )  The a u d i t e e  s h a l l  p r e p a r e  t h e  f i n a n c i a l  s t a t e m e n t ( s )  f o r  t he  
Federa l  program t h a t  i n c l u d e s ,  a t  a minimum, a schedu le  of e x p e n d i t u r e s  of 
Federa l  awards f o r  t he  program and n o t e s  t h a t  d e s c r i b e  t h e  s i g n i f i c a n t  
account ing  p o l i c i e s  used i n  p r e p a r i n g  t h e  s c h e d u l e ,  a summary s c h e d u l e  o f  
p r i o r  a u d i t  f i n d i n g s  c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  of  §-.315 (b) and a 
c o r r e c t i v e  a c t i o n  plan c o n s i s t e n t  w i th  t h e  r e q u i r e m e n t s  of 5-. 315 (c) . 

(3)  The a u d i t o r  s h a l l :  

(i) Perform an a u d i t  of t h e  f i n a n c i a l  s t a t e m e n t  ( s )  f o r  t h e  
Federal  program i n  accordance w i t h  GHGAS; 

(ii) Obta in  a n  u n d e r s t a n d i n g  of i n t e r n a l  c o n t r o l  a n d  
perform tests o f  i n t e r n a l  c o n t r o l  ove r  t h e  F e d e r a l  program c o n s i s t e n t  w i t h  t h e  
requi rements  of §-.500(c) f o r  a major  program; 

( i i i)  Perform p rocedures  t o  de t e rmine  whether t h e  a u d i t e e  
h a s  complied w i t h  laws, r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  of c o n t r a c t s  o r  g r a n t  
agreements t h a t  could have a d i r e c t  and m a t e r i a l  e f f e c t  on t h e  F e d e r a l  p r o g r a m  
c o n s i s t e n t  w i th  the  requi rements  of §-.500(d) f o r  a major  program; and  
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( i v )  F o l . 1 0 ~  up on prior a u d i t  f ind ings ,  perform procedures  
to assess  the  reasonablensss  o f  t h e  summary schedu le  of  p r io r  a u d i t  f i n d i n g s  
p r e p a r e d  b y  the  aud i t ee ,  and  r e p o r t ,  a s  a c u r r e n t  year  audi t  f i n d i n g ,  when the  
a u d i t o r  concludes t h a t  t he  summary schedule  of  p r i o r  audi t  f i n d i n g s  mater ia1l .y  
mj - s rep resen t s  t he  s t a t u s  of any p r i o r  a u d i t  f i n d i n g  i n  accordance w i t h  t h e  
r e q u i r e m e n t s  o f  $-.so0 (e) . 

( 4 )  The a u d i t o r ' s  r e p o r t ( s )  may be i n  the  form o f  e i t h e r  
combined or s e p a r a t e  r e p o r t s  and may be organ ized  d i f f e r e n t l y  from t h e  manner 
p r e s e n t e d  i n  t h i s  s e c t i o n .  The a u d i t o r ' s  r e p o r t ( s )  s h a l l  s t a t e  t h a t  t h e  a u d i t  
was conducted  i n  accordance w i t h  t h i s  p a r t  and i n c l u d e  the fo l lowing :  

(i) An op in ion  ( o r  d i s c l a i m e r  of opinion) a s  t o  whether 
t h e  f i n a n c i a l  s t a t e m e n t ( s )  of t h e  Federa l  program i s  presented f a i r l y  in a13 
m a t e r i a l .  r e s p e c t s  i n  conformi ty  w i t h  t h e  s t a t e d  account ing p o l i c i e s ;  

(ii) A r e p o r t  on i n t e r n a l  c o n t r o l  r e l a t ed  t o  t h e  Federal  
proqrarrt, which s h a l l  d e s c r i b e  t h e  scope o f  t e s t i n g  of i n t e r n a l  con t ro3  and t h e  
I -esu l t . ?  of  t h e  t e s t s ;  

( L i i )  A r e p o r t  on compliance whj.ch includes an op in ion  ( o r  
di-sclaimer o f  op in ion )  a s  t o  whether t h e  a u d i t e e  complied w i t h  l aws ,  
r e g u l a t j - o n s ,  and t h e  p r o v i s i o n s  of c o n t r a c t s  o r  g r a n t  agreements which could 
have  a d i r e c t  and m a t e r i a l  e f f e c t  on t h e  Fede ra l  program; and 

( i v )  A s chedu le  of f i n d i n g s  and questioned c o s t s  for  t h e  
F e d e r a l  program t h a t  i n c l u d e s  a summary of t h e  a u d i t o r ' s  resu l t s  r e l a t i v e  t o  
t h e  F e d e r a l  program i n  a format  c o n s i s t e n t  w i t h  §-.505(d) (1) and f i n d i n g s  
and  q u e s t i o n e d  costs c o n s i s t e n t  wi th  t h e  r equ i r emen t s  of §-.505 (d) ( 3 )  . 

(c) ReDort submission f o r  p roa ram-spec i f i c  aud i t s .  
(1) The a u d i t  s h a l l  be completed and t h e  r e p o r t i n g  required b y  paragraph  
(c) (2) or (c) (3) of t h i s  s e c t i o n  submi t ted  w i t h i n  t h e  e a r l i e r  of 3 0  days a f t e r  
r ece ip t  of t h e  a u d i t o r ' s  r e p o r t  ( s )  , o r  n i n e  months a f t e r  t h e  end of the  a u d i t  
p e r i o d ,  u n l e s s  a l onge r  p e r i o d  i s  agreed  t o  i n  advance by t h e  F e d e r a l  agency 
t h a t  p r o v i d e d  t h e  funding o r  a d i f f e r e n t  p e r i o d  i s  spec i f i ed  i n  a program- 
s p e c i f i c  a u d i t  gu ide .  (However, f o r  f i s c a l  y e a r s  beginning on o r  b e f o r e  June 
30,  1 9 9 8 ,  t h e  a u d i t  s h a l l  be completed and t h e  r equ i r ed  r e p o r t i n g  s h a l l  be 
s u b m i t t e d  wi th in  t h e  e a r l i e r  of 30 days  a f t e r  rece ip t  of t h e  a u d i t o r ' s  
r e p o r t ( s ) ,  o r  13 months a f t e r  t h e  end of t h e  a u d i t  per iod,  u n l e s s  a d i f f e r e n t  
p e r i o d  i s  s p e c i f i e d  i n  a p rogram-spec i f i c  a u d i t  g u i d e . )  Unless  r e s t r i c t e d  by 
l a w  o r  r e g u l a t i o n ,  t h e  a u d i t e e  s h a l l  make  r e p o r t  copies  a v a i l a b l e  f o r  p u b l i c  
i n s p e c t i o n .  

( 2 )  When a p rogram-spec i f i c  a u d i t  gu ide  is a v a i l a b l e ,  t h e  
a u d i t e e  s h a l l  submit t o  t h e  F e d e r a l  c l e a r i n g h o u s e  des igna ted  by  OMB the  d a t a  
c o l l e c t i o n  form prepared  i n  accordance  wi th  §-.320(b), a s  a p p l i c a b l e  t o  a 
p r o g s a m - s p e c i f i c  a u d i t  , and t h e .  r e p o r t i n g  r e q u i r e d  by the  program-specif  i c  
a u d i t  g u i d e  t o  be r e t a i n e d  a s  an  a r c h i v a l  copy. A l s o ,  t h e  a u d i t e e  s h a l l  
submit t o  t h e  Federa l  awarding agency o r  pas s - th rough  e n t i t y  t h e  r e p o r t i n g  
r equ i r ed  by t h e  p rogram-spec i f i c  a u d i t  g u i d e .  

( 3 )  When a p rogram-spec i f i c  a u d i t  g u i d e  is not  a v a i l a b l e ,  t h e  
r e p o r t i n g  package for a p rogram-spec i f i c  a u d i t  s h a l l  cons is t  of t h e  f i n a n c i a l  
s t a t e m e n t ( s )  of  t h e  Fede ra l  program, a summary schedule  of p r i o r  a u d i t  
f i n d i n g s ,  and a c o r r e c t i v e  a c t i o n  p l a n  as d e s c r i b e d  i n  paragraph  (b) ( 2 )  of 
this s e c t i o n ,  and t h e  a u d i t o r ' s  r e p o r t ( s )  d e s c r i b e d  i n  paragraph  (b) (4) of 
t h i s  s e c t i o n .  The d a t a  c o l l e c t i o n  form p r e p a r e d  i n  accordance w i t h  
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§-.320(b), a s  a p p l i c a b l e  t o  a program-spec i f ic  a u d i t ,  and one copy of t h i s  
r epor t ing  package s h a l l  be submi t t ed  t o  t h e  Fede ra l  c l ea r inghouse  d e s i g n a t e d  
by OMB t o  be r e t a i n e d  a s  an a r c h i v a l  copy. A l s o ,  when t h e  schedu le  of 
f i n d i n g s  and ques t ioned  c o s t s  d i s c l o s e d  a u d i t  f i n d i n g s  o r  t h e  summary s c h e d u l e  
of p r i o r  a u d i t  f i nd ings  r e p o r t e d  t h e  s t a t u s  of any a u d i t  f i n d i n g s ,  t h e  a u d i t e e  
s h a l l  submit one copy of t h e  r e p o r t i n g  package t o  t h e  Federa l  c l e a r i n g h o u s e  o n  
Leha1.f @f t h e  Federal  awarding agency, or d i r e c t l y  t o  t h e  pas s - th rough  e n t i t y  
i n  t h e  c a s e  of a s u b r e c i p i e n t .  In s t ead  of s u b m i t t i n g  the r e p o r t i n g  p a c k a g e  t o  
t h e  pass- through e n t i t y ,  when a s u b r e c i p i e n t  i s  no t  r e q u i r e d  t o  submi t  a 
r e p o r t i n g  package t o  t h e  pass - through e n t i t y ,  t h e  s u b r e c i p i e n t  s h a l l  p r o v i d e  
wr i t t en  n o t i f i c a t i o n  t o  t h e  pass - through e n t i t y ,  c o n s i s t e n t  wi th  t h e  
requirements  of  §-.320 (e) (2)  . 
r e p o r t i n g  package t o  t h e  pass - through e n t i t y  t o  comply wi th  t h i s  n o t i f i c a t i o n  
requi rement .  

A s u b r e c i p i e n t  may submit a copy of t h e  

( d )  Other  s e c t i o n s  of t h i s  D a r t  mav a p D l v .  P rogram-spec i f ic  a u d i t s  
a r e  s u b j e c t  t o  §-.lo0 t h rough  5-.215(b), §-. 220 through §-.230, 
5-. 300 through 5-. 305, §-. 315, §-. 320 (f) th rough 5-.320 (j 1 , 5-. 400 
through 5-. 405,  §-.510 t h rough  5-.515, and o t h e r  r e f e r e n c e d  p r o v i s i o n s  
of t h i s  p a r t  u n l e s s  c o n t r a r y  t o  t h e  p r o v i s i o n s  of t h i s  s e c t i o n ,  a program- 
s p e c i f i c  a u d i t  guide,  o r  program laws and r e g u l a t i o n s .  

Subpart C--Audi tees 
5-.300 Auditee responsibilities. 

The a u d i t e e  s h a l l :  

( a )  I d e n t i f y ,  i n  i t s  accoun t s ,  a l l  F e d e r a l  awards r e c e i v e d  and  
expended and t h e  Federal  programs under which t h e y  were r e c e i v e d .  F e d e r a l  
program and award i d e n t i f i c a t i o n  s h a l l  i n c l u d e ,  a s  a p p l i c a b l e ,  t h e  CFDA t i t l e  
and number, award number and y e a r ,  name of t h e  Fede ra l  agency, and name o f  t h e  
pass- through e n t i t y .  

(b)  Maintain i n t e r n a l  c o n t r o l  over  F e d e r a l  programs t h a t  p r o v i d e s  
reasonable  a s su rance  t h a t  t h e  a u d i t e e  i s  managing 
Federal  awards i n  compliance w i t h  laws, r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  o f  
Cont rac ts  o r  g r a n t  agreements  t h a t  could have a m a t e r i a l  e f f e c t  on e a c h  of i t s  
Federal  programs. 

( c )  Comply with laws ,  r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  of  c o n t r a c t s  01 
grant  agreements  r e l a t e d  t o  each  of i t s  Fede ra l  programs.  

( d )  P repa re  a p p r o p r i a t e  f i n a n c i a l  s t a t e m e n t s ,  i n c l u d i n g  t h e  s c h e d u l e  
of expend i tu re s  of Federa l  awards i n  accordance  wi th  5-.310. 

( e )  Ensure t h a t  t h e  a u d i t s  r e q u i r e d  by t h i s  p a r t  are p r o p e r l y  
performed and submi t ted  when d u e .  When e x t e n s i o n s  t o  t h e  r e p o r t  s u b m i s s i o n  
due da te  r e q u i r e d  by §-.320(a) a r e  g ran ted  b y  t h e  cogn izan t  o r  o v e r s i g h t  
agency f o r  a u d i t ,  promptly n o t i f y  t h e  Fede ra l  c l e a r i n g h o u s e  d e s i g n a t e d  by OMB 
and each pass- through e n t i t y  p r o v i d i n g  F e d e r a l  awards of t h e  e x t e n s i o n .  

( f )  Follow up and t a k e  c o r r e c t i v e  a c t i o n  on a u d i t  f i n d i n g s ,  i n c l u d i n g  
prepara t ion  o f  a summary s c h e d u l e  of  p r i o r  a u d i t  f i n d i n g s  and a c o r r e c t i v e  
ac t ion  p lan  i n  accosdance w i t h  §-.315(b) and 5 - .315(c) I r e s p e c t i v e l y .  

§-.305 Auditor selection. 
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(a) Auditor procurement. In procuring audit services, auditees shall 
f 0 ~ 3 . 0 ~  the procurement standards prescribed by the Grants Management Common 
R u l e  (hereinafter referred to as the "A-102 Common Rule") published March 11, 
1 9 8 8  and amended April 19, 1995 [insert appropriate CFR citation], Circular 
A - 1 . 1 0 ,  "Uniform Administrative Requirements for Grants and Agreements with 
Institutions of Higher Education, Hospitals and Othar N o n - P r o f i t  
Organizations," or the FAR (48 CFR part 42), a s  applicable (OMB Circulars are 
available from the Office of Administration, Publications Office, room 2200,  
New Executive Office Building, Washington, DC 20503) . Whenever possible, 
auditees shall make positive efEorts to utilize small businesses, minority- 
owned f i r m s ,  and women 's business enterprises, in procuring audit services as 
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part 
4 2 1 ,  as applicable. In requesting proposals for audit services, the 
objectives and scope of the audit should be made clear. Factors to be 
considered in evaluating each proposal for audit services include the 
responsj.veness to the request for proposal, relevant experience, availability 
of staff with professional qualifications and technical abilities, the results 
of external quality control reviews, and price. 

( b )  Restriction on auditor preparinq indirect cost proposals. An 
auditor who prepares the indirect cost proposal or cost allocation plan may 
not also be selected to perform the audit required by this part when the 
indirect costs recovered by the auditee during the prior year exceeded $1 
million. This restriction applies to the base year used in the preparation of 
the indirect cost proposal or cost allocation plan and any subsequent years in 
which the resulting indirect cost agreement or cost allocation plan is used to 
recover costs. To minimize any disruption in existing contracts for audit 
services, this paragraph applies to audits of fiscal years beginning after 
June 30, 1998. 

of the work required under this part if they comply fully with the 
requirements of this part. 

S-. 310 Financial statements. 

(c) Use of Federal auditors I Federal auditors may perform all or part 

(a) Financial statements. The auditee shall prepare financial 
statements that reflect its financial position, results of operations or 
changes in net assets, and, where appropriate, cash flows for the fiscal year 
audited. The financial statements s h a l l  be f o r  the same organizational unit 
and fiscal year that is chosen to meet the requirements of this part. 
However, organization-wide financial statements may also include departments, 
agencies, and other organizational units that have separate audits in 
accordance with §-.500 (a) and prepare separate financial statements. 

also prepare a schedule of expenditures of Federal awards for the period 
covered by the auditee s financial statements. While not required, the 
auditee may choose to provide information requested by Federal awarding 
agencies and pass-through entities to make the schedule easier to use. For 
example, when a Federal program has multiple award years, the auditee may list 
the amount of Federal awards expended for each award y e a r  separately. A t  a 
minimum, the schedule shall: 

(b) Schedule of exDenditures of Federal awards. The auditee shall 

(1) List individual Federal programs by Federal agency. For 
Federal programs included in a cluster of programs, list individual Federal 
programs within a cluster of programs. For R&D, total Federal awards expended 
shall be shown either by individual award or by Federal agency and major  
subdivision w i t h i n  the Federal agency. For example, the National Institutes 
of Health is a major subdivision in the Department of Health and Human 
Services. 
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(2) For Federal awards received as a subrecipient, the name of 
the pass-through entity and identifying number assigned by the pass-through 
entity shall be included, 

( 3 )  Provide total Federal awards expended for each individual 
Federal program and the CFDA number or other identifying number when the CFDA 
information is not available. 

(4) Include notes that describe the significant accounting 
policies used in preparing the schedule. 

( 5 )  To the extent practical, pass-through entities should 
identify in the schedule the total amount provided to subrecipients from each 
Federal program. 

(6) Include, in either the schedule or a note to the schedule, 
the value of the Federal awards expended in the form of non-cash assistance, 
the amount of insurance in effect during the year, and loans or loan 
guarantees outstanding at year end. While not required, it is preferable to 
present this information in the schedule. 

§-. 315 Audit f i nd ings  follow-up. 

(a) General. The auditee is responsible for follow-up and corrective 
action on all audit findings. As part of this responsibility, the auditee 
shall prepare a summary schedule of prior audit findings. The auditee shall 
also prepare a corrective action plan for current year audit findings. The 
summary schedule of prior audit findings and the corrective action plan shall 
include the reference numbers the auditor assigns to audit findings under 
§-.510 (c) . Since the summary schedule may include audit findings from 
multiple years, it shall include the fiscal year in which the finding 
initially occurred. 

(b) Summary schedule of Drior audit findinqs. The summary schedule o f  
prior audit findings shall report the status of all audit findings included in 
the prior audit's schedule of findings and questioned costs relative to 
Federal awards. The summary schedule shall a lso  include audit findings 
reported in the prior audit's summary schedule of prior audit findings except 
audit findings listed as corrected in accordance with paragraph (b) (1) of this 
section, or no longer valid or not warranting further action in accordance 
with paragraph (b) (4) of this section. 

(1) When audit findings were fully corrected, the summary 
schedule need only list the audit findings and state that corrective action 
was taken. 

(2) When audit findings were not corrected or were only 
partially corrected, the summary schedule shall describe the planned 
corrective action as well as any partial corrective action taken. 

(3) When corrective action taken is significantly different from 
corrective action previously reported in a corrective action plan or in the 
Federal agency's or pass-through entity's management decision, the summary 
schedule shall provide an explanation. 

(4) When the auditee believes the audit findings are no longer 
valid 01- do not warrant further action, the reasons for this position shall be 
described in the summary schedule. A valid reason for considering an audit 
finding as not warranting further action is that all of the following have 
occurred : 

(i) Two years have passed since the audit report in which 
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t h e  finding occurred was submitted to the Federal clearinghouse; 

currently following up with the auditee on the audit finding; and 
(ii) The Federal agency or pass-through entity is not 

(iii) A management decision was not issued. 

(c) Corrective action plan. At the completion of the audit, the 
auclitee shaLl prepare a corrective action p l a n  to address each audit finding 
inc luded  in the current year auditor's reports. The corrective action plan 
sh?*ll provide the name ( s )  of the contact person ( s )  responsible for corrective 
action, the corrective action planned, and the anticipated completion date. 
If the auditee does not agree with the audit findings or believes corrective 
action is not required, then the corrective action plan shall include an 
explanation and specific reasons. 

§-. 3 2 0  Report  submiesion. 

(a) General. The audit shall be completed and the data collection 
f o r m  described in paragraph (b) of this section and reporting package 
described in paragraph (c) of this SectiOh shall be submitted within the 
earlier of 30 days after receipt of,the auditor's report(s1, or nine months 
after the end of the audit period, unless a longer period is agreed to in 
advance by the cognizant or oversight agency for audit. (Kowever, for fiscal 
years beginning on or before June 30, 1998, the audit shall be completed and 
the data collection form and reporting package shall be submitted within the 
earlier of 30 days after receipt of the auditor's report(s), or 13 months 
a f t e r  the end of the audit period.) Unless restricted by law or regulation, 
the auditee shall make copies available for public inspection. 

(b) Data Collection. (1) The auditee shall submit a data collection 
form which states whether the audit was completed in accordance w i t h  this part 
and provides information about the auditee, its Federal programs, and the 
results of the audit. The form sha l l  be approved by O W ,  available from the 
Federal clearinghouse designated by OMB, and include data elements similar to 
those presented in this paragraph. A senior level representative of the 
auditee ( e . g . ,  State controller, director of finance, chief executive officer, 
or chief financial officer} shall sign a statement to be included as part of 
the form certifying that: the auditee complied with the requirements of this 
part, the form was prepared in accordance with this part (and the instructions 
accompanying the form), and the information included in the form, i-n its 
entirety, are accurate and complete. 

(2) The data collection form shall include the following data 
elements : 

(i) The type of report the auditor issued on the financial statements of 
the auditee (i.e,, unqualified opinion, qualified opinion, adverse 
opinion, or disclaimer of opinion). 

(ii) Where applicable, a statement that reportable conditions in internal 
control were disclosed by the audit of the financial statements and 
whether any such conditions were material weaknesses. 

(iii) A statement as to whether the audit disclosed any noncompliance which 
is material t o  the financial statements of the auditee. 

(iv) Where applicable, a statement that reportable conditions in internal 
control over major programs were disclosed by the audit and whether 
any such conditions were material weaknesses. 

(V) The type of report the auditor issued on compliance for major 
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programs (i,e,, unqualified opinion, qualified opinlon, adverse 
opinion, or disclaimer of opinion). 

(v1 1 A list of the Federal awarding agencies which will receive a copy of 
the reporting package pursuant to §- .320  ( d )  ( 2 )  of OMB Circular 
A-133. 

(Vli) A yes 01- no statement as to whether the auditee qualified as a low- 
risk auditee under 1-.530 of OMB Circular A-133. 

(viii) The dollar threshold used to distinguish between Type A and Type B 
programs as defined in I-. 520 (b) of OMB Circular A-133. 

(ix) The Cataloq of Federal Domestic Assistance (CFDA) number for each 
Federal program, as applicable. 

The name of each Federal program and identification of each major 
program. Individual programs within a cluster of programs should be 
listed in the same level of detail as they are listed in the schedule 
of expenditures of Federal awards. 

(X ) 

(xi ) The amount of expenditures in the schedule of expenditures of Federal 
awards associated with each Federal program. 

(xii) For each Federal program, a yes or no statement as to whether there 
are audit findings in each of the following types of compliance 
requirements and the total amount of any questioned costs: 

Activities allowed or unallowed. 
Allowable costs/cost principles. 
Cash management. 
Davis -Bacon Act. 
Eligibility . 
Equipment and real property management. 
Matching, level of effort, earmarking. 
Period of availability of Federal funds. 
Procurement and suspension and debarment. 
Program income. 
Real property acquisition and relocation assistance. 
Reporting . 
Subrecipient monitoring. 
Special tests and provisions. 

(xiii) Auditee Name, Employer Identification Number ( s )  , Name and Title of 
Certifying Official, Telephone Number, Signature, and Date. 

(xiv) Auditor Name, Name and Title of Contact Person, Auditor Address, 
Auditor Telephone Number, Signature, and Date. 

(xv) Whether the auditee has either a cognizant or oversight agency for 
audit . 

(xvi) The name of the cognizant or oversight agency for audit determined in 
accordance with §-.400 (a )  and §-.400 (b) , respectively. 

( 3 )  Using the information included in the reporting package 
described in paragraph (c) of this section, the auditor shall complete the 
applicable sections of the form. The auditor shall sign a statement to be 
included as part of the data collection form that indicates, at a minimum, the 
source of the information included in the form, the auditor's responsibility 
for the information, that the form is not a substitute for the reporting 
package described in paragraph (c) of this section, and that the content of 
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the form is Limited to the data elements prescribed by OME. 

(c) Reportinq Paclcaqe . The reporting package shall include the: 

(1) Financial statements and schedule of expenditures of 
Federal awards discussed in §-. 310 (a) and si-. 310 (b) , respectively; 

(2) Summary schedule of prior audit findings discussed in 
D-. . 3  15 (b) ; 

1 3 )  Auditor's report Is) discussed in §-.505; and 

( 4 )  Corrective action plan discussed in §-.315 ( c )  . 

(d) Submission to clearinqhouse. All auditees shall submit to the 
Federal. clearinghouse designated by OMB the data collection form described in 
paragraph (b) of this section and one copy of the reporting package described 
in paragraph ( c )  of this section for: 

(1) - The Federal clearinghouse to retain as an archival copy; 
and 

( 2 )  Each Federal awarding agency when the schedule of findings 
and questioned costs disclosed audit findings relating to Federal awards that 
the Federal awarding agency provided directly or the summary schedule of prior 
audit findings reported the status of any audit findings relating to Federal 
awards that the Federal awarding agency provided directly. 

(e) Additional submission bv subrecioients. (1) 3n addition to the 
requirements discussed in paragraph (d) of this section, auditees that are  
a l so  subrecipients shall submit to each pass-through entity one copy of the 
reporting package described in paragraph (c) of this section for each pass- 
through entity when the schedule of findings and questioned costs disclosed 
audit findings relating to Federal awards that the pass-through entity 
provided or the summary schedule of prior audit findings reported the status 
of any audit findings relating to Federal awards that the pass-through entity 
provided. 

( 2 )  Instead of submitting the reporting package to a pass- 
through entity, when a subrecipient is not required to submit a reporting 
package to a pass-through entity pursuant to paragraph (e )  (1) of this section, 
the subrecipient shall provide written notification to the Pass-through entity 
that: an audit of the subrecipient was conducted in accordance with this part 
(including the period covered by the audit and the name, amount, and CFDA 
number of the Federal award(s) provided by the pass-through entity); the 
schedule of findings and questioned costs disclosed no audit findings relating 
to t h e  Federal award(s) that the pass-through entity provided; and, the 
summary schedule of prior audit findings did not report on the status of any 
audit findings relating to the Federal award(s) that the pass-through entity 
provided. A subrecipient may submit a copy of the reporting package described 
in paragraph (c) of this section to a pass-through entity to comply with this 
notification requirement. 

if) Requests for reDort copies. In response to requests by a Federal 
agency or pass-through entity, auditees shall submit the appropriate copies of 
the reporting package described in paragraph ( c )  of this section and, if 
requested, a copy of any management letters issued by the auditor. 

(9) ReDort retention reauirements. Auditees shall keep one copy of 
the data collection form described in paragraph (b) of this section and one 
copy of the reporting package described in paragraph (c) of this section on 
file for three years from the date of submission to the Federal clearinghouse 
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designated by OMB. Pass-thsough entities shall keep subrecipients I 
submissions on file for three years from date of receipt. 

(h) Clearinqhouse responsibiliti-es . The Federal clearinghouse 
designated by OMB shall distribute the reporting packages received in 
accordance with paragraph ld) ( 2 )  of this section and 5 - . 2 3 5 ( c )  ( 3 )  to 
applicab1.e Federal awarding agencies, maintain a data base of completed 
audits, provide appropriate information to Federal agericies, and follow up 
with known auditees which have not submitted the required data collection 
forms and reporting paclcages . 

(i) clearinghouse address. The address of the Federal clearinghouse 
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the 
Census, 1201 E. 10th Street, Jeffersonville, IN 4 7 1 3 2 .  

Cj) Electronic filinq . Nothing in this part shall preclude electronic 
submissions to the Federal clearinghouse in such manner as may be approved by 
OMB. With OMB approval, the Federal clearinghouse may pilot test methods of 
electronic submissions. 

Subpart D--Federal Agencies and Paas-Through Entities 
§-. 400 Responsibilities. 

(a) Coqnizant aqency for audit resuonsibilities . Recipients expending 
more than $25 million ($50 million €or fiscal years ending after December 31, 
2003) a year in Federal awards shall have a cognizant agency for audit. The 
designated cognizant agency for audit shall be the Federal awarding agency 
that provides the predominant amount of direct funding to a recipient unless 
OMB makes a specific cognizant agency for audit assignment. 

Following is effective for fiscal years ending on or before December 31, 2003: 
To provide for continuity of cognizance, the determination of the predominant 
amount of direct funding shall be based upon direct Federal awards expended in 
the recipient's fiscal years ending in 1995, 2000,  2005, and every fifth year 
thereafter. For example, audit cognizance for periods ending in 1997 through 
2 0 0 0  will be determined based on Federal awards expended in 1995. (However, 
for States and local governments that expend more than $25 million a year in 
Federal awards and have previously assigned cognizant agencies for audit, the 
requirements of this paragraph are not effective until fiscal years beginning 
after June 30, 2000.) 

Following is effective for fiscal years ending after December 31, 2003: 
The determination of the predominant amount of direct funding shall be based 
upon direct Federal awards expended in the recipient's fiscal years ending in 
2004, 2009, 2014, and every fifth year thereafter. For example, audit 
cognizance for periods ending in 2006 through 2010 will be determined based on 
Federal awards expended in 2004. (However, f o r  2001 through 2005,the 
cognizant agency for audit is determined based on the predominant amount of 
direct Federal awards expended in the recipient's fiscal year ending in 2000). 

Notwithstanding the manner in which audit cognizance is determined, a Federal 
awarding agency with cognizance for an auditee may reassign cognizance to 
another Federal awarding agency which provides substantial direct funding and 
agrees to be the cognizant agency for audit. Within 30 days after any 
reassignment, both the old and the new cognizant agency for audit shall notify 
the auditee, and, if known, the auditor of the reassignment. The cognizant 
agency for audit s h a l l :  

(1) Provide technical audit advice and liaison to auditees and 
audi t o s s ,  

(2) Consider auditee requests for extensions to the report 
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submiss ion  due date required by §-.320(a). The cognizant agency for audit 
may g r a n t  ex tens ions  f o r  good cause. 

( 3  Obtain or conduct quality control reviews of selected 
audits made by non-Federal auditors, and provide the results, when 
appropriate, to other interested organizations. 

( 4 )  Promptly inform other affected Federal agencies and 
appropriate Federal Law enforcement officials of any direct reporting by the 
auditee or its auditor of irregularities or illegal acts, as required by GAGAS 
or laws and regulations. 

( 5 )  Advise the auditor and, where appropriate, the auditee of 
any clef iciencies found in the audits when the deficiencies require corrective 
action by the auditor, When advised of deficiencies, the auditee shall work 
with the auditor to take corrective action. If corrective action is not 
taken, the cognizant agency for audit shall notify the auditor, the auditee, 
and applicable Federal awarding agencies and pass-through entities of the 
facts and make recommendations €or follow-up action. Major inadequacies or 
repetitive substandard performance by auditors shall be referred to 
appropriate S t a t e  licensing agencies and professional bodies for disciplinary 
act ion. 

( 6 )  Coordinate, to the extent practical, audits or reviews 
made by or for Federal agencies that are in addition to the audits made 
pursuant to this part, so that the additional audits or reviews build upon 
audits performed in accordance with this part. 

( 7 )  Coordinate a management decision for audit findings t h a t  

( 8 )  Coordinate the audit work and reporting responsibilities 

affect the Federal programs of more than one agency. 

among auditors to achieve the most cost-effective audit. 

( 9 )  For biennial audits permitted under §-.220, consider 
auditee requests to qualify as a low-risk auditee under §-.530(a). 

does not have a designated cognizant agency for audit will be under the 
general oversight of the Federal agency determined in accordance with 
§-.105. The oversight agency for audit: 

(b) OvPrsiqht aqency for audit responsibilities. An auditee which 

(1) Shall provide technical advice to auditees and auditors as 
requested. 

( 2 )  May assume all or some of the responsibilities normally 
performed by a cognizant agency €or audit. 

(c) Federal awardinq aqency responsibilities . The Federal awarding 
agency shall perform the following for the Federal awards it makes: 

(1) Identify Federal awards made by informing each recipient 
o f  the CFDA title and number, award name and number, award year, and i f  the 
award is for R&D. When some of this information is not available, the Federal 
agency shal l  provide information necessary to clearly describe the Federal 
award. 

( 2 )  Advise recipients of requirements imposed on them by 
Federal laws, regulations, and the provisions of contracts or grant 
agreements. 

( 3 )  Ensure that audits are completed and reports are received 
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in a timely manner and in accordance with the requirements of this ??arc. 

(4) Provide technical advice and counsel to auditees and 
auditors as requested. 

( 5 )  Issue a management decision on audit findings within six 
months after receipt of the audit report and ensure that the recipient takes 
appropriate and timely corrective action. 

(6) Assign a person responsible for providing annual updates 
of the compliance supplement to OMB. 

rd) Pass-throuqh entit)? responsibilities. A pass-through entity shall 
perform the following for the Federal awards it makes: 

(1) Identify Federal awards made by informing each 
subrecipient of CFDA title and number, award name and number, award year, if 
the award is R & D ,  and name of Federal agency. When some of this information 
is not available, the pass-through entity shall provide the best information 
available to describe the Federal award. 

( 2 )  Advise subrecipients of requirements imposed on them by 
Federal laws, regulations, and the provisions of contracts o r  grant agreements 
as well as any supplemental requirements imposed by the pass-through entity. 

(3) Monitor the activities of subrecipients as necessary to 
ensure that Federal awards are used for authorized purposes in compliance with 
laws, regulations, and the provisions of contracts or grant agreements and 
that performance goals are achieved. 

(4) Ensure that subrecipients expending $300,000 ($500,000 for 
fiscal years ending after December 31, 2003) or more in Federal awards during 
the subrecipient's fiscal year have met the audit requirements of this part 
for that fiscal year. 

(5) Issue a management decision on audit findings within six 
months after receipt of the subrecipient's audit report and ensure that the 
subrecipient takes appropriate and timely corrective action. 

. , .. 

( 6 )  Consider whether subrecipient audits necessitate 
adjustment of the pass-through entity's own records. 

(7) Require each subrecipient to permit the pass-through 
entity and auditors to have access to the records and financial statements as 
necessary for the pass-through entity to comply with this part. 

§-.405 Management decision. 

(a) General. The management decision shall clearly state whether or 
not the audit finding is sustained, the reasons for the decision, and the 
expected auditee action to repay disallowed costs, make financial adjustments, 
or take other action. If the auditee has not completed corrective action, a 
timetable for follow-up should be given. Prior to issuing the management 
decision, the Federal agency or pass-through entity may request 
additional information or documentation from the auditee, including a request 
f o r  auditor assurance related to the documentation, a s  a way of mitigating 
disallowed costs. The management decision should describe any appeal process 
available to the auditee. 

(b) Federal aqency.  As provided in f i - . 4 0 0 ( a )  (7), the cognizant 
agency €or audit shall be responsible for coordinating a management decision 
for audit findings that affect the programs of more than one Federal agency. 
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As provided in 5-.400(c) ( 5 ) ,  a Federal awarding agency is responsible for 
issuing a management decision for findings that relate to Federal awards it 
makes to recipients. Alternate arrangements may be made on a case-by-case 
basis by agreement among t h e  Federal agencies concerned. 

(C) Pass-Khrouah entity. As provided in §-.40O(dJ (5), the pass- 
through entity shall be responsible for making the management decision for 
audit findings that relate to Federal awards it makes to subrecipients. 

(d) Time requirements. The entity responsible for making the 
management decision shall do so within six months of receipt of the audit 
report. Corrective action should be initiated within six months after receipt 
of the audit report and proceed as rapidly as possible. 

(e) Reference numbers .  Management decisions shall include the 
reference numbers the auditor assigned to each audit finding in accordance 
with § - . 5 2 O ( c ) .  

Subpart E- -Auditors 
§-.500 Scope of audit. 

( a )  General. The audit shaLl be conducted in accordance with GAGAS. 
The audit shall cover the entire operations of the auditee; or, at the option 
of the auditee, such audit shall include a series of audits that cover 
departments, agencies, and other organizational units which expended or 
otherwise administered Federal awards during such fiscal year, provided that 
each such audit shall  encompass the financial statements and schedule of 
expenditures of Federal awards f o r  each such department, agency, and other 
organizational unit, which shall be considered to be a non-Federal entity. 
The financial statements and schedule of expenditures of Federal awards shall 
be for the same fiscal year. 

(b) Financial statements. The auditor shall determine whether the 
financial statements of the auditee are presented fairly in all material 
respects in conformity with generally accepted accounting principles. The 
audi-tor shall also determine whether the schedule of expenditures of Federal 
awards is presented fairly in all material respects in relation to the 
auditee's financial statements taken as a whole. 

(c) Internal control. (1) In addition to the requirements of GAGAS, 
the auditor sliall perform procedures to obtain an understanding of internal 
control over Federal programs sufficient to plan the audit to support a l o w  
assessed level of control risk for major programs. 

( 2 )  Except as provided in paragraph (c) ( 3 )  of this section, 
the auditor shall: 

(i) Plan the testing of internal control over major 
programs to support a low assessed level of control risk for the assertions 
relevant to the compliance requirements f o r  each major program; and 

(ii) Perform testing of internal control as planned in 
paragraph ( c )  (2) (i) of this section. 

requirements for a major program are likely to be ineffective in preventing or 
detecting noncompliance, the planning and performing of testing described in 
paragraph ( c )  (2) of this section are not required for those compliance 
requirements. However, the auditor shall report a reportable condition 
(including whether any such condition is a material weakness) in accordance 
with §-.S10, assess the related control risk at the maximum, and consider 
whether additional compliance tests are required because of ineffective 

( 3 )  When internal control over some or all of the compliance 



internal control, 

(d) Compliance. (1) In addition to the requirements of GAGAS, the 
auditor shall determine whether the auditee has complied with laws, 
regulations, and the provisions of contracts or grant agreements that may have 
a direct and material effect on each of its major programs. 

(2) The principal compliance requirements applicable to most 
Federal programs and the compliance requirements of the largest Federal 
programs are included in the compliance supplement. 

( 3 )  For the compliance requirements related to Federal 
programs contained in the compliance supplement, an audit of these compliance 
requirements will meet the requirements of this part. Where there have been 
changes to the compliance requirements and the changes are not reflected in 
the compliance supplement, the auditor shall determine the current compliance 
requirements and modify the audit procedures accordingly. For those Federal 
programs not covered in the compliance supplement, the auditor should use the 
types of compliance sequirements contained in the compliance supplement as 
guidance for identifying the types of compliance requirements to test, and 
determine the,requirements governing the Federal program by reviewing the 
provisions of contracts and grant agreements and the laws and regulations 
referred to in such contracts and grant agreements. 

(4) The compliance testing shall include tests of transactions 
and such other auditing procedures necessary to provide the auditor sufficient 
evidence to support an opinion on compliance. 

(e) Audit follow-up. The auditor shall follow-up on prior audit 
findings, perform procedures to assess the reasonableness of the summary 
schedule of prior audit findings prepared by the auditee in accordance with 
I-. 315 (b) , and report, as a current year audit finding, when the auditor 
concludes that the summary schedule of prior audit findings materially 
misrepresents the status of any prior audit .finding. The auditor shall 
perform audit follow-up procedures regardless of whether a prior audit finding 
relates to a major program in the current year. 

(f) Data Collection Form. As required in s- .320(b)  (3), the auditor 
shall complete and sign specified sections of the data collection form. 

9-. 505 Audit reporting. 

The auditor's report ( s )  may be in the form of either combined or 
separate reports and may be organized differently from the manner psesented in 
this section. The auditor's report ( s )  shall state that the audit was 
conducted in accordance with this . par t  and include the following: 

(a) An opinion (or disclaimer of opinion) as to whether the financial 
statements are presented fairly in all material respects in conformity with 
generally accepted accounting principles and an opinion (or disclaimer of 
opinion) as to whether the schedule of expenditures of Federal awards is 
presented fairly in all material respects in relation to the financial 
statements taken as a whole. 

(b) A report on internal control related to the financial statements 
and major programs. This report shall describe the scope of testing of 
internal control and the results of the tests, and, where applicable, refer to 
the separate schedule of findings and questioned costs described in paragraph 
(d) of this section. 

(c) A report on compliance with laws, regulations, and the provisions 
of contracts or grant agreements, noncompliance with which could have a 
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material effect on the financial statements. This report shall also include 
an opinion (or disclaimer of opinion) as to whether the auditee complied with 
laws, regulations, and the provisions of contracts or grant agreements which 
could have a direct and material effect on each major program, and, where 
applicable, refer to the separate schedule of findings and questioned costs 
descr.ibed in paragraph ( d )  of this section. 

(d) A schedule of findings and questioned costs which shall include 
the following three components: 

( I . )  A summary of the auditor's results which shall include: 

(i) The type of report the auditor issued on the 
f.inancial statements of the auditee (i.e., unqualified opinion, qualified 
opi-nion, adverse opinion, or disclaimer of opinion) ; 

conditions in internal control were disclosed by the audit of the financial 
statements and whether any such conditions were material weaknesses; 

(ii) Where applicable, a statement that reportable 

(iii) A statement as to whether the audit disclosed any 
noncompliance which is material to the financial statements of the auditee; 

(iv) Where applicable, a statement that reportable 
conditions in internal control over major programs were disclosed by the audit 
and whether any such conditions were material weaknesses; 

The type of report the auditor issued on compliance (v) 
for major programs (i . e .  , unqualified opinion, qualified opinion, adverse 
opinion, or disclaimer of opinion) ; 

audit findings which the auditor is required to report under §-.510 (a) ; 
(vi) A statement as to whether the audit disclosed any 

(vii) An identification of major programs; 

(viii)The dollar threshold used to distinguish between 
Type A and Type B programs, as described in §-.52O(b,); and 

(ix) A statement as to whether the auditee qualified as 
a low-risk auditee under §-.530. 

required to be reported in accordance with GAGAS. 
( 2 )  Findings relating to the financial statements which are 

( 3  1 Findings and questioned costs for Federal awards which 
shall include audit findings as defined in §-.510 (a) . 

[ i) Audit findings (e. g . , internal control findings, 
compliance findings, questioned costs, or fraud) which relate to the same 
issue should be presented as a single audit finding. Where practical, audit 
findings should be organized by Federal agency or pass-through entity. 

(ii) Audit findings which relate to both the financial 
statements and Federal awards, as reported under paragraphs (d) ( 2 )  and (d) ( 3 )  
of this section, respectively, should be reported in both sections of the 
schedule. However, the reporting in one section of the schedule may be in 
summary form with a reference to a detailed reporting in the other section of 
the schedule. 
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(a) Audit findinqs reported. The auditor shall report the following 
as audit findings in a schedule of findings and questioned costs: 

(1) Reportable conditions in internal control over major 
programs. The auditor Is determination of whether a deficiency in internal 
control is a reportable condition f o r  the purpose of reporting an audit 
finding is in relation to a type of compliance requirement for a major program 
or an audit objective identified in the compliance supplement. The auditoi- 
shall identify reportable conditions which are individually or cumulatively 
material wealcnesses. 

(2) Material noncompliance with the provisions of laws, 
regulations, contracts, or grant agreements related to a major program. The 
auditor's determination of whether a noncompliance with the provisions of 
laws,  regulations, contracts, or grant agreements is material for the purpose 
of reporting an audit finding is in relation to a type of compliance 
requirement for a major program or an audit objective identified in the 
compliance supplement. 

(3) Known questioned costs which are greater than $10,000 for 
a type of compliance requirement for a major program. Known questioned costs 
are those specifically identified by the auditor. In evaluating the effect of 
questioned costs on the opinion on compliance, the auditor considers the best 
estimate of total costs questioned (likely questioned costs), not just the 
questioned costs specifically identified (known questioned costs) . The 
auditor shall also report known questioned costs when likely questioned costs 
are greater than $ l O , O O O  for a type of compliance requirement for a major 
program. In reporting questioned costs, the auditor shall include information 
to provide proper perspective for judging the prevalence and consequences of 
the questioned costs. 

(4) Yaown questioned costs which are greater than $10,000 for 
a Federal program which is not audited as a major program. Except for audit 
follow-up, the auditor is not required under this part to perform audit 
procedures for such a Federal program; therefore, the auditor w i l l  normally 
not find questioned costs for a program which is not audited as a major  
program. However, if the auditor does become aware of questioned costs for a 
Federal program which is not audited as a major program (e. g., as part of 
audit follow-up or other audit procedures) and the known questioned costs are 
greater than $10,000, then the auditor shall report this as an audit finding. 

(5) The circumstances concerning why the auditor's report on 
compliance for major programs is other than an unqualified opinion, unless 
such circumstances are otherwise reported as audit findings in the schedule of 
findings and questioned costs for Federal awards. 

( 6 )  Known fraud. affecting a Federal award, unless such fraud 
is otherwise reported as an audit finding in the schedule of findings and 
questioned costs for Federal awards. This paragraph does not require the 
auditor to make an additional reporting when the auditor confirms that the 
fraud was reported outside of the auditor's reports under the direct reporting 
requirements of GAGAS. 

( 7 )  Instances where the results of audit follow-up procedures 
disclosed that the summary schedule of prior audit findings prepared by the 
auditee in accordance with I-. 315 (b) materially misrepresents the status of 
any prior audit finding. 

(b) Audit findinq detail. Audit findings shall be presented in 
sufficient detail for the auditee to prepare a corrective action plan and take 
corrective action and for Federal agencies and pass-through entities to arrive 
at a management decision. The f ollovring specific information shall be 
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included, as applicable, in audit findings, 

includLng the CFDA title and number, Federal award number and year, name of 
Federal agency, and name of the applicable pass-through entity. When 
information, such as the CFDA title and number or Federal award number, is not 
available, the auditor shall provide the best information available to 
describe the Federal award. 

(11 Federal program and specific Federal award identification 

( 2 )  
f i n d i n g  is based, 

( 3 )  
deficiency identif 

( 4  I 
computed . 

( 5 )  

The criteria or specific requirement upon which the audit 
ncluding statutory, regulatory, or other citation. 

The condition found, including facts that support the 
ed in the audit finding. 

Identification of questioned costs and how they were 

Information to provide proper perspective for judging the 
prevalence and consequences of the audit findings, such as whether the audit 
findings represent an isolated instance or a systemic problem. Where 
appropriate, instances identified shall be related to the universe and the 
number of cases examined and be quantified in terms of dollar value. 

( 6 )  The possible asserted effect to provide sufficient 
information to the auditee and Federal agency, or pass-through entity i n  the 
case of a subrecipient, to permit them to determine the cause and effect to 
facilitate prompt and proper corrective action. 

( 7 1  Recommendations to prevent future occurrences o f  the 
deficiency identified in the audit finding. 

( 8 )  Views of responsible officials of the auditee when there 
is disagreement with the audit findings, to the extent practical. 

(c) Reference numbers. Each audit finding in the schedule of findings 
and questioned costs shall include a reference number to allow for easy 
referencing of the audit findings during follow-up. 

§-. 5 25 Audit working papers. 

(a) Retention of workinq papers. The auditor shall retain working 
papers and reports €or a minimum of three years after the date of issuance of 
the auditor's report(s) to the auditee, unless the auditor is notified in 
writing by the cognizant agency €or audit, oversight agency for audit, or 
pass-through entity to extend the retention period. 
that the Federal awarding agency, pass-through entity, or auditee is 
contesting an audit finding, the auditor shall contact the parties contesting 
the audit finding for guidance prior to destruction of the working papers and 
reports. 

When the auditor is aware 

(b) Access to workinq papers. Audit working p a p e r s  shall be made 
available upon request to the cognizant or oversight agency for audit or its 
designee, a Federal agency providing direct or indirect funding, or GAO at the 
completion of the audit, as part of a quality review, to resolve audit 
findings, or to carry out oversight responsibilities consistent with the 
purposes of this part. Access to working papers includes the right of Federal 
agencies to obtain copies of working papers, as is reasonable and necessary. 
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5-. 520 Major program determination. 

( a )  General. The audi tor  s h a l l  use a risk-based approach t o  determine 
which Federal programs a r e  major programs. 
include consideration o f :  Current and p r i o r  audit  experience, o v e r s i g h t  by 
Federal agencies and pass-through e n t i t i e s ,  and the inherent risk of t h e  
Federal program. The process  i n  paragraphs (b )  through (i) of t h i s  s e c t i o n  
s h a l l  be followed. 

This risk-based approach s h a l l  

(b)  Step 1 .  (1) The audi tor  s h a l l  i d e n t i f y  the la rger  Federal  
programs, which shal l  be labeled Type A programs. Type A programs a r e  def ined  
as  Federal programs w i t h  Federal awards expended during the audi t  p e r i o d  
exceeding the larger  o f :  

awards expended i n  the  case of an audi tee  f o r  which t o t a l  Federal awards 
expended equal or exceed $ 3 0 0 , 0 0 0  but a r e  l e s s  than o r  equal t o  $100 m i l l i o n .  

( i)  $ 3 0 0 , 0 0 0  o r  t h r e e  percent ( . 0 3 )  of t o t a l  Federal  

(ii) $3 mil l ion or three- tenths  of one percent  ( . 0 0 3 )  of 
t o t a l  Federal awards expended i n  the case of an audi tee  f o r  which t o t a l  
Federal awards expended exceed $ 1 0 0  mi l l ion  but a r e  less than o r  equal  t o  $10  
b i l l i o n .  

(iii) $30 mi l l ion  o r  15 hundredths of one percent  (.0015) 
of t o t a l  Federal awards expended i n  t h e  case of an audi tee  for which t o t a l  
Federal awards expended exceed $10 b i l l i o n .  

( 2 )  Federal programs not  labeled Type A under paragraph (b) (1) 

(3 )  The inc lus ion  of l a r g e  loan and loan guarantees ( l o a n s )  
should not r e s u l t  i n  t h e  exclusion of o t h e r  programs as Type A programs. When 
a Federal program providing loans s i g n i f i c a n t l y  a f f e c t s  t h e  number or s i z e  of 
Type A programs, the a u d i t o r  s h a l l  consider  t h i s  Federal program as a Type  A 
program and exclude i t s  values i n  determining o ther  Type A programs. 

of t h i s  sect ion shal l  be labe led  Type B programs. 

( 4 )  For b i e n n i a l  a u d i t s  permit ted under §-.220, the 
determination of Type A and Type B programs s h a l l  be based upon t h e  Federal  
awards expended during t h e  two-year per iod .  

( c )  Step 2 .  (1) The a u d i t o r  s h a l l  i d e n t i f y  Type A programs which are 
low-r i sk .  For a Type A program t o  be considered low-risk,  i t  s h a l l  have been 
audi ted as  a major program i n  a t  l e a s t  one of the  two most recent  a u d i t  
per iods ( i n  the most recent  audi t  per iod i n  t h e  case of a b i e n n i a l  a u d i t ) ,  
and, i n  the most recent a u d i t  per iod ,  i t  s h a l l  have had no audi t  f i n d i n g s  
under §-.510(a). However, the  a u d i t o r  may use judgment and cons ider  t h a t  
audi t  f indings from questioned c o s t s  under §-.510 (a) ( 3 )  and E-. 510 ( a )  ( 4 )  , 
fraud under §-.510(a) ( 6 ) ,  and a u d i t  follow-up f o r  t h e  summary schedule  of 
p r i o r  audi t  findings under §-.510 (a )  (7) do not preclude t h e  Type A program 
from being low-risk. The audi tor  s h a l l  consider :  t h e  c r i t e r i a  i n  §-.525(c), 
§-.525 (d) (l), §-.525 (a) (2) , and §-.525 (d )  ( 3 )  ; t h e  r e s u l t s  of a u d i t  
follow-up; whether any changes i n  personnel o r  systems a f f e c t i n g  a Type A 
program have s i g n i f i c a n t l y  increased r i s k ;  and apply profess iona l  judgment i n  
determining whether a Type A program i s  low-risk. 

( 2 )  Notwithstanding paragraph ( c )  (1) of t h i s  s e c t i o n ,  OMB may 
approve a Federal awarding agency's reques t  t h a t  a Type A program at cer ta in  
r e c i p i e n t s  may not be considered low-r i sk .  For example, i t  may be n e c e s s a r y  
f o r  a l a rge  Type A program to be audi ted as major each year a t  p a r t i c u l a r  
r e c i p i e n t s  t o  allow t h e  Federal  agency t o  comply with the  Government 
Management Reform A c t  of 1994 (31  U . S . C .  3515) ,  The Federal agency s h a l l  
n o t i f y  the  recipient  and, i f  Imown, the  a u d i t o r  a t  l e a s t  1 B O  days p r i o r  t o  t h e  
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end of the fi.scal year to be audited of OMB's approval. 

(d) Step 3. (1) The auditor shall identify Type B programs which are 
h i g h - r i s k  using professional judgment and the criteria in §-.525. However, 
should the auditor select Option 2 under Step 4 (paragraph (e) (2) (i) (B) of 
this section), the auditor is not required to identify more high-risk Type B 
programs than the number of low-risk Type A programs. Except for known 
reportable conditions in internal control or compliance problems as discussed 
in §-.525(b) (1) , §- . 5 2 5  (b) (2), and §-.525 (c) (I), a single criteria in 
1-.525 would seldom cause a Type E program to be considered high-risk. 

( 2 )  The auditor is not expected to perform risk assessments on 
reLative1y small Federal programs. Therefore, the auditor is only required to 
perforni r i s k  assessments on Type B programs that exceed the larger of: 

(i) $SOO,OOO or three-tenths of one percent ( . 0 0 3 )  of 
total. Federal awards expended when the auditee has less than or equal to $100 
million in total Federal awards expended. 

(ii) $300,000 or three-hundredths of one percent ( , 0 0 0 3 )  
of total Federal awards expended when the auditee has more than $100 million 
in total Federal awards expended. 

following as major programs: 
(e) Stew 4 .  A t  a minimum, the auditor shall audit all of the 

(1) All Type A programs, except the auditor may exclude any 
T y p e  A programs identified as low-risk under Step 2 (paragraph (e )  (I.] of t h i s  
section). 

( 2 )  (i) High-risk Type B programs as identified under 
either of the following two options: 

programs identified as high-risk under Step 3 (paragraph (d) of this section), 
except this paragraph (e) (2) (i) (A) does not require the auditor to audit more 
high-risk Type B programs than the number of low-risk Type A programs 
identified as low-risk under Step 2. 

(A) Option 1. At least one half of the Type B 

(E) Option 2 .  One high-risk Type B program f o r  
each Type A program identified as low-risk under Step 2. 

(ii) When identifying which high-risk Type B programs to 
audit as major under either Option 1 or 2 in paragraph (e) (2) (i) (A) or (B), 
the auditor is encouraged to use an approach which provides an opportunity for 
different high-risk Type B programs to be audited as major over a period of 
time. 

( 3 )  Such additional programs as may be necessary to comply 
with the percentage of coverage rule discussed in paragraph ( f )  of this 
section. This paragraph (e )  (3) may require the auditor to audit more programs 
as major than the number of Type A programs. 

(f) Percentaqe of coveraqe rule. The auditor shall audit as major 
programs Federal programs with Federal awards expended that, in the aggregate, 
encompass at least 50 percent of total Federal awards expended. If the 
auditee meets the criteria in g-.530 for a low-risk auditee, the auditor 
need only audit as major programs Federal programs with Federal awards 
expended that, in the aggregate, encompass at least 25 percent of total 
Federal awards expended. 

(g) Documentation of risk. T h e  auditor shall document in the working 
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papers the risk analysis process used in determining major programs. 

( h )  Auditor's iudqment . When the major program determination was 
performed and documented in accordance with this part, the auditor s judgment 
in applying the rislc-based approach to determine major programs shall be 
presumed correct. Challenges by Federal agencies and pass-through entities 
shall only be for clearly improper use of the guidance in this part. However, 
Federal agencies and p a s s  - throuyl-, entities may provide auditors guidance about 
the risk of a particular Federal program and the auditor shall consider this 
guidance in determining major programs in audits not yet completed. 

(i) Deviation from use of risk criteria. For first-year audits, the 
auditor may elect to determine major programs as all Type A programs plus any 
Type B programs as necessary to meet the percentage of coverage rule discussed 
in paragraph ( f )  of this section. Under this option, the auditor would not be 
required to perform the procedures discussed in paragraphs ( c ) ,  ( d ) ,  and (e) 
of this section. 

(1) A first-year audit is the first year the entity is audited 
under this part or the first year of a change of auditors. 

(2) To ensure that a frequent change of auditors would not 
preclude audit of high-risk Type B programs, this election for first-year 
audits may not be used by an auditee more than once in every three years. 

§-.525 C r i t e r i a  for Federal program r i s k .  

(a) General. The auditor's determination should be based on an 
overall evaluation of the risk of noncompliance occurring which could be 
material to the Federal program. The auditor shall use auditor judgment and 
consider criteria, such as described in paragraphs (b), ( c ) ,  and (d) of this 
section, to identify risk in Federal programs. Also, as part of the risk 
analysis, the auditor may wish to discuss a particular Federal program with 
auditee management and the Federal agency or pass-through entity. 

(b) Current and wrior audit exoerience . (1) Weaknesses in internal 
control over Federal programs would indicate higher risk. Consideration 
should be given to the control environment over Federal programs and such 
factors as the expectation of management's adherence to applicable laws and 
regulations and the provisions of contracts and grant agreements and the 
competence and experience of personnel who administer the Federal programs. 

(i) A Federal program administered under multiple 
internal control structures may have higher risk. When assessing risk in a 
large single audit, the auditor shall consider whether weaknesses are isolated 
in a single operating unit (e.g., one college campus) or pervasive throughout 
the entity. 

(ii) When significant parts of a Federal program are 
passed through to subrecipients, a weak system for monitoring subrecipients 
would indicate higher risk. 

(iii) The extent to which computer processing is used to 
administer Federal programs, as well as the complexity of that processing, 
should be considered by the auditor in assessing risk. 
modified computer systems may also indicate risk. 

New and recently 

( 2 )  Prior audit findings would indicate higher risk, 
particularly when the situations identified in the audit findings could have a 
significant impact on a Federal program or have not been corrected. 

(3) Federal programs not recently audited as major programs 
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may he of higher risk than Federal programs recently audited as major programs 
without audit findings. 

(c) Oversiqht exercised bv Federal aqencies and Dass-throuah entities . 
( 1 )  Oversight exercised by Federal agencies or pass-through entities could 
indicate risk. For example, recent monitoring or other reviews performed by 
an oversight entity which disclosed no significant problems would indicate 
lower risk. However, monitoring which disclosed significant problems would 
j-ndicate higher risk. 

(2) Federal agencies, with the concurrence of OMB, may 
identify Federal programs which are higher risk. OMB plans to provide this 
identification in the compliance supplement. 

(d) Inherent risk of the Federal proqram. (1) The nature of a 
Federal. program may indicate risk. Consideration should be given to the 
complexity of the program and the extent to which the Federal program 
contracts €or goods and services. For exampl.e, Federal programs that disburse 
funds through third party contracts or have eligibility criteria may be of 
higher risk. Federal programs primarily involving staff payroll costs may 
have a high-risk f o r  time and effort reporting, but otherwise be at low-risk. 

The phase of a Federal program in its life cycle at the (2) 
Federal agency may indicate risk. For example, a new Federal program with new 
or interim regulations may have higher risk than an established program with 
time-tested regulations. Also, significant changes in Federal programs, laws, 
regulations, or the provisions of contracts or grant agreements may increase 
risk. 

(3) The phase of a Federal program in its life cycle at the 
auditee may indicate risk. For example, during the first and last years that 
an auditee participates in a Federal program, the risk may be higher due to 
start-up or closeout of program activities and staff. 

(4) Type B programs with larger Federal awards expended would 
be of higher risk than programs with substantially smaller Federal awards 
expended. 

1-.530 Criteria for a low-risk auditee. 

An auditee which meets all of the following conditions for each of the 
preceding two years (or, in the case of biennial audits, preceding two audit 
periods) shall qualify as a low-risk auditee and be eligible for reduced audit 
coverage in accordance with S-.520: 

the provisions of this part. A non-Federal entity that has biennial audits 
does not qualify as a low-risk auditee, unless agreed to in advance by the 
cognizant or oversight agency f o r  audit. 

(b)  The auditor's opinions on the financial statements and the 
schedule of expenditures o f  Federal awards were unqualified. However, the 
cognizant or oversight agency for audit may judge that an opinion 
qualification does not affect the management of Federal awards and provide a 
waiver. 

(a) Single audits were performed on an annual basis in accordance w i t h  

(c) There were no deficiencies in internal control which were 
identified as material weaknesses under the requirements of GAGAS. However, 
the cognizant or oversight agency for audit may judge that any identified 
material  weaknesses do not affect the management of Federal awards and provide 
a waiver. 
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( d )  None of the Federal programs had audit findings from any of the 
following in either of the preceding two years (or, in the case of biennial 
audits, preceding two audit periods) in which they were classified as Type A 
programs : 

(1) Internal control deficiencies which were identified as 
material weaknesses; 

(2) Noncompliance with the provisions of laws, regulations, 
contracts, or grant agreements which have a material effect on the Type A 
program; or 

( 3 )  Known or likely questioned costs that exceed five percent 
of the total Federal awards expended for a Type A program during the year. 

Appendix A to Part - - Data Collection Form (Form SF-SAC) 
[insert SF-SAC after finalized] 

Appendix E to Part - - Circular A-133 Compliance Supplement 
Note: Provisional OMB Circular A-133 Compliance Supplement is available 
from the Office of Administration, Publications Office, room 2200, New 
Executive Office Building, Washington, DC 20503. 
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Attach m e n t " F" 



Health Information in Compliance With The Health insurance  Portability 
And Accountability Act Of 1996 (HIPAA) 
BUS I NESS ASSOCIATE AGREEMENT 

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made  and entered as of 
, 20- by and between , a  

[corporation, partnership, dba], whose business address  is 

referred to as “Business Associate”), and the CITY OF LONG BEACH, a municipal corporation 
(hereinafter referred to as “City” or “Covered Entity”). 

WHEREAS, the City has a Department of Health that provides a multitude of heal th  c a r e  and  
related services; and 

WHEREAS, in the  course of providing health care  and  related services t h e  City ob ta ins  
protected health information; and 

WHEREAS, Business Associate performs particular duties andlor provides particular se rv ices  
to the City; and 

WHEREAS, the City wishes to disclose s o m e  information to Business  Assoc ia te ,  some of 
Jvhich may contain protected health information; and  

WHEREAS, the City and Business  Associate intend to protect the privacy a n d  ’provide for t h e  
security of protected health information in compliance with the Health Insurance Portability a n d  
kcouritability Act of 1996 (”HIPAA”) a n d  regulations promulgated thereunder by t h e  U.S. Depar tmen t  
i f  Health and Human Services and other applicable laws, including, but not limited to Title 45, Section 
i64.504(e) of the Code of Federal Regulations. 
\Iow, 

Agreement, the parties ag ree  as follows: 
. 

(hereinaf ter  

THEREFORE, in consideration of the  mutual te rms  covenants ,  and conditions in this 

DEFINITIONS. Terms used,  but not otherwise defined, in this Agreement shall h a v e  t h e  same 
meaning as those terms in t he  Privacy Rule codified in Titie 45, Sect ions 160-1 64 of t h e  Code 
of Federal Regulations. 
OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE. 1. 

a. Non-disclosure. Business Associate a g r e e s  to not u s e  or disclose protected 
health information other than as permitted or required by t h e  A g r e e m e n t  o r  as 
required by law. 

b. Safeguards. Business  Associate ag rees  to u s e  appropriate s a f e g u a r d s  to 
prevent use or disclosure of the  protected health information. 

C. Mitigation. Business  Associate ag rees  to mitigate, to the extent  practicable, a n y  
harmful effect that is known to Business Associate of a u s e  or d isc losure  of 
protected health information by Business  Associate in violation of t he  
requirements of this Agreement.  
Reporting of disclosures. Business  Associate agrees to report to C o v e r e d  Entity 
any use or disclosure of the protected health information not provided for by  this 
Agreement of which it becomes  aware.  
Business Associate’s Agents. Business  Associate a g r e e s  to e n s u r e  t h a t  a n y  
agent,  including a subcontractor, to whom it provides protected health 
information received from, or created or received by Bus iness  Assoc ia t e  on 
behalf of Covered Entity a g r e e s  to the s a m e  restrictions a n d  conditions t h a t  apply 
through this Agreement to Business  Associate with respect to s u c h  information. 
Availability of Information to City. Business  Associate  a g r e e s  to  provide prompt 
access to protected health information in a designated record set t o  Covered  
Entity or, as  directed by Covered Entity, to a n  individual upon Covered  Entity’s 
request in order to meet the requirements under  45 C F  

e. 

f .  
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I ,  

g .  Amendment of Protected Health Information. Business Associate agrees  to 
promptly make any amendment(s)  to protected health information in a 
designated record set  that the Covered Entity directs or agrees  to pursuant to 45 
CFR 5 164.526 at the request of Covered Entity or  a n  individual. 
Internal Practices. Business Associate agrees  to make internal practices, books, 
and records, including policies and procedures and protected health information, 
relating to the use  and disclosure of protected health information received from, 
or created or received by Business Associate o n  behalf of, covered entity 
available to the Secretary of the  U.S. Department of Health and Human Services 
for purposes of the Secretary determining the Business Associate's compliance 
with the privacy rule. 
Reporting of Disclosures. Business Associate agrees  to document such 
disclosures of protected health information and information related to such 
disclosures as  would be  required for the City to respond to a request by an  
individual for a n  accounting of disclosures of protected health information in 
accordance with 45 CFR § 164.528. 
Availability of tnforrnation to Covered Entity. Business Associate agrees to 
promptly provide to Covered Entity or  a n  individual information collected in 
accordance with Section 2(i) of this Agreement, to permit Covered Entity to 
respond to a request by a n  individual for an accounting of disclosures of 
protected health information in accordance with 45 CFR § 164.528. 

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE. 
Except as  otherwise limited in this Agreement, Business Associate may use  or disclose 
protected health information to perform functions, activities, or services for, or on behalf of, 
Covered Entity as specified in this Agreement, provided that such use or disclosure would not 
viofate t he  Privacy Rule if done  by Covered Entity o r  the minimum necessary policies and 
procedures  of the Covered Entity. T h e  specific u s e  and  disclosure provisions are as follows: 

Except as otherwise limited in this Agreement, Business Associate may use 
protected health information for the  proper management and administration of 

h. 

a. 

the Business Associate. 
Except as otherwise limited in this Agreement, Business Associate may  disclose 
protected health information for the proper management and administration of 
the Business Associate, provided that disclosures a re  required by law, or 
Business Associate obtains reasonable  assurances from the  pavrson to whom the 
information is disctosed that it will remain confidential and used or further 
disclosed only as required by law or for the purpose for which it w a s  disclosed to 
the person, a n d  the person notifies the business associate of any instances of 
which it is aware  in which t h e  confidentiality of the information has  been 

b. 

breached, 
Except as otherwise limited in this Agreement, Business Associate may use 
protected health information to provide data aggregation services to covered 
entity as  permitted by 42 CFR § 164.504(e)(2)(i)(B). 
Business Associate may use protected health information to report violations of 
law to appropriate federal and  s ta te  authorities, consistent with 5 164.502Cj)(l). 

C. 

d.  

b 

OBLIGATIONS OF COVERED ENTITY. 
a. Notification of Limitations in Notice of Privacy Practices. Covered Entity shall 

notify Business  Associate of a n y  limitation(s) in its notice of privacy practices of 
covered entity in accordance with 45 CFR 5 164.520, to the extent that such 
limitation may  affect Business Associate 's  use o r  disclosure of protected health 
information. 
Notification of Change  or Revocation of Permission. Covered entity shall notify 
Business Associate of any c h a n g e s  in, or nf 

. .  
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C. 

5. 

to use or disclose protected health information, to the extent that such changes 
may affect Business Associate’s use or disclosure of protected health 
information. 
Notification of Restrictions. Covered Entity shall notify Business Associate of any  
restriction to the use or disclosure of protected health information that Covered 
Entity has agreed to in accordance with 45 CFR 164.522, to the  extent that 
such restriction may effect Business Associate’s use or disclosure of protected 
hea I th information. 

PERIVIISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall not request 
Business Associate to use or disclose protected health information in any manner that 
would not be permissible under the Privacy Rule if done by Covered Entity, except that 
this restriction is not intended and shall not be construed to limit Business Associate’s 
capacity to use or disclose protected health information for the proper management and 
administration of the Business Associate or to provide data aggregation services to 
Covered Entity as provided for and expressly permitted under Section 3 (a), (b), and (c) 
of this Agreement. 

6. TERM AND TERMINATJON. . 
Term. The term of this Agreement shall be effective upon execution, and  shall a. 
terminate when all of the protected health information provided by Covered Entity 
to Business Associate, or created or received by Business Associate on behalf of 
Covered Entity, is destroyed or returned to Covered Entity, or, if it is infeasible to 
return or destroy protected health information, protections are extended to such 
information, in accordance with the termination provisions in this Section. 
Termination for Cause. Upon Covered Entity’s knowledge of a material breach 
by Business Associate, Covered Entity shall either: 
Provide an opportunity for Business Associate to cure the breach or end  the 
violation and terminate this Agreement if Business Associate does not cure the 
breach or end the violation within the time specified by Covered Entity; 

2. Immediately terminate this Agreement if Business Associate has breached a 
material term of this Agreement and cure is not possible; or 

3. If neither termination nor cure are feasible, Covered Entity shall report the 

b. 

1. 

C. 
I. 

2 

7. 

violation to the Secretary. 
Effecf of Termination. 
Except as provided in paragraph (2) of this Section, upon termination of this Agreement 
for any reason, Business Associate shall return or destroy all protected health 
information received from Covered Entity, or created or received by Business Associate 
on behalf of Covered Entity. This provision shall apply to protected health information 
that is in the possession of subcontractors or agents of Business Associate. Business 
Associate shall retain no copies of the protected health information. 
In the event that Business Associate determines that returning or destroying the 
protected health information is infeasible, Business Associate shall provide to Covered 
Entity notification of the conditions that make return or destruction infeasible and shall 
extend the protections of this Agreement to such protected health information and  limit 
further uses and disclosures of such protected health information to those purposes that 
make the return or destruction infeasible, for so long as Business Associate maintains 
such protected health information. 
ASSISTANCE IN LlTlGATlUN OR ADMII\IlSTF?ATlVE PROCEEDINGS. 
Business Associate shall make itself and any subcontractors, employees, or agents 
assisting Business Associate in the performance of its obligations under  this Agreement 
with the Covered Entity, available to Covered Entity, at no cost to Covered Entity to 
testify as witnesses o r  otherwise, in the event of litigation or administrative proceedings 
nn-mnnpnd anainct r .nwrc+d Fntitv. its directors, officers, o(r e r f @ Q ~ ~ & ~ ~ d . ~ o ~ ~ ~ ~ a ~ ~ ~  



claimed violation of HIPAA, the HIPAA Regulations or other laws relating to security or 
privacy, except where Business Associate or its subcontractors, employees or  agents 
are  named as an adverse party. 

8. MISCELLANEOUS 
a.  References. A reference in this Agreement to a section in the Privacy Rule means 

9. 

. I O .  

11. 

the section as in effect or  as amended. 
Amendmenf, The parties agree to take such action as is necessary to amend this 
Agreement from time to time a s  is necessary for covered entity to comply with the 
requirements of the Privacy Rule and the  Wealth Insurance Portability and 
Accountability Act of 1996. Amendments must be in writing and signed by the 
parties to the Agreement. 
Survival. The respective rights and obligations of Business Associate under Section 
6(c) of this Agreement shall survive the termination of this Agreement. 
Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered 
Entity to comply with the Privacy Rule. 

__I LAW. This Agreement shall be governed by and construed pursuant to federal law and 
the laws of the State of California (except those  provisions of California law pertaining to 
confiicts of laws). Business Associate shall comply with all laws, ordinances, rules and 
regulations of all federal, state and local governmental authorities. 
ENTIRE AGREEMENT, This Agreement, including Exhibits, constitutes the entire 
understanding between the parties and supersedes all other agreements, oral or 
written, with respect to the subject matter herein. 
INDEMNITY. Business Associate shall protect, defend, indemnify and hold City, its 
afYiciaIs, employees, and agents (collectively in this Section referred to as "City") 
harmless from and against any and all claims, demands, causes of action, losses, 
damages ,  and liabilities, whether or not reduced to judgment, which may be asserted 
against  City arising from or attributable to or caused directly or indirectly by Business 
Associate, Business Associate's employees, or agents in the performance of the  duties 
under this Agreement or  any alleged negiigent or intentional act, omission or 
misrepresentation by Business Associate, Business Associate's employees or agents, 

b. 

c. 

d.  

which act, omission -or misrepresentation is connected in any way with performance of 
the duties under this Agreement. If it is necessary for purposes of resisting, adjusting, 
compromising, settling, or defending any  claim, demand, cause of action, loss, damage, 
or liabiiity, or of enforcing this provision, for City to incur or to pay any e x p e n s e  or cost, 
including attorney's fees or court costs, Business Associate agrees to and shall 
reimburse City within a reasonable time. Business Associate shall give City notice of 
any  claim, demand, c a u s e  of action, loss, d a m a g e  or liability within ten ( I O )  calendar 
days. 
AMBIGUITY. In the event of any conflict o r  ambiguity in this Agreement, such ambiguity 
shall be resolved in favor of a meaning that complies and is consistent with HIPAA, 
HlPAA Regulations and Caiifornia law. 
COSTS. If there is any legal proceeding between the parties to enforce or interprst this 
Agreement or to protect or establish any  rights o r  remedies hereunder, the prevailing 
party shall be entitled to its costs and expenses ,  including reasonable attorneys' fees 
and court costs, including appeals. 
NOTICES. Any notice o r  approval required hereunder by either party shall be in writing 
and personally delivered o r  deposited in the  U S .  Postal Service, first ctass, postage 
prepaid, addressed to Business Associate at the  address first stated herein, and to the 
City a t  333 West Ocean Boulevard, l o n g  Beach ,  California 90802 Attention: Director, 
Heatth Department. Notice of change of a d d r e s s  shall be given in the s a m e  manner as 
stated herein for other notices. Notice shall be deemed given on the da te  deposited in 

12. 

13. 

14. 

the  mail or on the date  personal delivery is made ,  
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15. WAIVER. The a c c e p t a n c e  of a n y  services  or t h e  payment of a n y  m o n e y  by City shall 
not o p e r a t e  as a waiver of a n y  provision of this Agreement, or of a n y  right t o  damages 
or indemnity stated in this Agreement.  The waiver of any  b r e a c h  of this  A g r e e m e n t  
shall not constitute a waiver- of a n y  other or subsequent  breach of this A g r e e m e n t .  
CONTINUATION. Termination or expiration of this Agreement shall  not  affect  r ights or 
liabilities of the parties which accrued pursuant  to Sections 7,12 a n d  14 prior to 
termination or expiration of this Agreement,  a n d  shall not ext inguish a n y  warran t ies  
here  under.  

17. ADVERTISING, B u s i n e s s  Associate shall not use the  n a m e  of City, its officials or 
employees  in any advertising or solicitation for business ,  nor as a r e f e r e n c e ,  without t h e  
prior approval of t h e  City Manager  or des ignee .  
THIRD PARTY BENEFICIARY. This Agreement  is intended by the par t ies  t o  benefit  
themselves  only a n d  is not in a n y  way intended or des igned  to o r  e n t e r e d  f o r  t h e  
purpose of creating a n y  benefit or right for  a n y  person or entity of a n y  kind t h a t  is not a 
party to this Agreement. 

IN WITNESS WHEREOF, the parties hereto h a v e  caused these presents  to be duly executed with ail 
of t h e  formalities required by law as of t h e  date first s ta ted  herein.  

16. 

18. 

V 
120- 

tation) 

is 

BY 
(person legally allowed to bind organization) - -  
Title: 
CITY m. AONGB &&iha BwiwhW ra t i on 

P3LECUTED PURSUAJVT 
TO SECTION 301 OF 
THZ CXTY CHARTFa. "City" 

h e r e b y  approved as  to form this M a y  of 

ROBERT E. SHANNON, 

AlTKJ-IMENT _.__.. ___.___.. 
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U.S. DEPARTMENT O F  JUSTICE 
OFFICE OF JUSTICE PROGRAMS 
OFFICE O F  THE COMPTROLLER 

CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND 
OTHER RESPONSIBILITY MAnERS; AND DRUG-FREE WORKPLACE REQUIREMENTS 

Applicants should refer t o  the regulations cited below to determine the certification to which they are required to 
attest. Applicants should also review the instructions for certif ication included in  the regulations before completing this 
form. Signature of this form provides for compliance with certif ication requirements under 28 CFR Part 69, “New 
Restrictions on Lobbying” and 28 CFR Part 67, “Government-wide Debarment and Suspension (Nonpro-curement) and 
Government-wide Requirements for Drug-Free Workplace (Grants).” The certifications shall be treated as a material 
representation of fact upon which reliance wil l  be placed when the Department of Justice determines to award the 
covered transaction, grant, or cooperative agreement. 

1. LOBBYING 

As required by Section 1352, Title 31 of the U S .  Code, and 
implemented at 28 CFR Part 69, for persons entering into a 
grant or cooperative agreement over $100,000, as defined at 
28 CFR Part 69, the applicant certifies that: 

(a) No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for in- 
fluencing or attempting to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in con- 
nection with the making of any Federal grant, the entering into 
of any cooperative agreement, and the extension, continuation, 
renewal, amendment, or modification of any Federal grant or 
cooperative agreement: 

(b) If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or at- 
tempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with this 
Federal grant or cooperative agreement, the undersigned shall 
complete and submit Standard Form - LLL, “Disclosure of 
Lobbying Activities,” in accordance with its instructions: 

(c) The undersigned shall require that the language of this cer- 
tification be included in the award documents for all subawards 
at all tiers (including subgrants. contracts under grants and 
cooperative agreements, and subcontracts) and that all sub- 
recipients shall certify and disclose accordingly. 

, 

2. DEBARMENT, SUSPENSION, AND OTHER 
RESPONSIBILITY MATTERS 
(DIRECT RECIPIENT) 

As required by Executive Order 12549, Debarment and 
Suspension, and implemented at 28 CFR Part 67, for prospec- 
tive participants in primary covered transactions, as defined at 
28 CFR Part 67, Section 67.510- 

A. The applicant certifies that it and its principals: 

(a) Are not presently debarred, suspended, proposed for debar- 
ment, declared ineligible, sentenced to a denial of Federal 
benefits by a State or Federal court, or voluntarily excluded 
from covered transactions by any Federal department 
or agency; 

(b) Have not within a three-year period preceding this applica- 
tion been convicted of or had a civil judgment rendered against 
them for commission of fraud or a criminal offense in connec- 
tion with obtaining, attempting to obtain, or performing a 

public (Federal, State, or local) transaction or contract under a 
public transaction; violation of Federal or State antitrust statutes 
or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property: 

(c) Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State, or 
local) with commission of any of the offenses enumerated in 
paragraph (l)(b) of this certification: and 

(d) Have not within a three-year period preceding this applica- 
tion had one or more public transactions (Federal, State, or 
local) terminated for cause or default: and 

B. Where the applicant is unable to certify to any of the 
statements in this certification, he or she shall attach an 
explanation to this application. 

3. DRUG-FREE WORKPLACE 
(GRANTEES OTHER THAN INDIVIDUALS) 

As required by the Drug-Free Workplace Act of 1988, and 
implemented at 28 CFR Part 67, Subpart F, for grantees, as 
defined at 28 CFR Part 67 Sections 67.615 and 67.620- 

A. The applicant certifies that it will or will continue to provide 
a drug-free workplace by: 

(a) Publishing a statement notifying employees that the 
unlawful manufacture, distribution, dispensing, possession, or 

use of a controlled substance is prohibited in the grantee’s 
workplace and specifying the actions that will be taken against 
employees for violation of such prohibition: 

(b) Establishing an on-going drug-free awareness program to 
inform employees about- 

(1) The dangers of drug abuse in the workplace: 

(2) The grantee’s policy of maintaining a drug-free workplace: 

(3) Any available drug counseling, rehabilitation, and emplo)ree 
assistance programs: and 

(4) The penalties that may be imposed upon employees for 
drug abuse violations occurring in the workplace: 

(c) Making i t  a requirement that each employee to be engaged 
in the performance of the grant be given a copy of the state- 
ment required by paragraph (a): 

(d) Notifying the employee in the statement required by para- 
graph (a) that, as a condition of employment under the grant, 
the employee will- 
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(1) Abide by the terms of the statement; and 

(2) Notify the employer in writing of his or her conviction for a 
violation of a criminal drug statute occurring in the workplace 
no later than five calendar days after such conviction; 

(e) Notifying the agency, in writing, within 10 calendar days 
after receiving notice under subparagraph (d)(2) from an 
employee or otherwise receiving actual notice of such convic-tion. 
Employers of convicted employees must provide notice, including 
position title, to: Department of Justice, Office of 
Justice Programs, ATTN: Control Desk, 633 Indiana Avenue, 
N.W., Washington, D.C. 20531. Notice shall include the iden- 
tification number(s) of each affected grant: 

(f) Taking one of the following actions, within 30 calendar 
days of receiving nofice under subparagraph (d)(2), with 
respect to any employee who i s  so convicted- 

(1) Taking appropriate personnel action against such an 
employee, up to and including termination, consistent with the. 
requirements of the Rehabilitation Act of 1973, as amended; or 

(2) Requiring such employee to participate satisfactorily in a 
drug abuse assistance or rehabilitation program approved for 
such purposes by a Federal, State, or local health, law enforce- 
ment, or other appropriate agency: 

(9) Making a good faith effort to continue to maintain a drug- 
free workplace through implementation of paragraphs (a), (b), 
(c), (d), (e), and (f). 
B. The grantee may insert in the space provided below the 
site(s) for the performance of work done in connection with 
the specific grant: 

Place of Performance (Street address, city, county, state, zip 
code) 

~~ ~~ ~ ~ ~ 

Check IJ if there are workplaces on file that are not indentified 
here. 

Section 67, 630 of the regulations provides that a grantee that 
is a State may elect to make one certification in each Federal 
fiscal year. A copy of which should be included with each ap- 
plication for Department of Justice funding. States and State 
agencies may elect to use OJP Form 4061/7. 

Check 0 if the State has elected to complete OJP Form 
406117. 

DRUG-FREE WORKPLACE 
(GRANTEES WHO ARE INDIVIDUALS) 

As required by the Drug-Free Workplace Act of 1988, and 
implemented at 28 CFR Part 67, Subpart F, for grantees, as 
defined at 28 CFR Part 67; Sections 67.615 and 67.620- 

A. As a condition of the grant, I certify that I will not engage 
in the unlawful manufacture, distribution, dispensing, posses- . 
sion, or use of a controlled substance in conducting any 
activity with the grant: and 

B. If convicted of a criminal drug offense resulting from a 
violation occurring during the conduct of any grant activity, I 
will report the conviction, in writing, within 10 calendar days 
of the conviction, to: Department of Justice, Office of Justice 
Programs, ATTN: Control Desk, 633 Indiana Avenue, N.W.. 
Washington, D.C. 20531. 

As the duly authorized representative of the applicant, I hereby certify that the applicant will comply with the above certifications. 

1. Grantee Name and Address: 

2. Application Number and/or Project Name 3. Grantee IRSNendor Number 

4. Typed Name and Title of Authorized Representative 

5. Signature 6. Date 
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PART 70-UNIFORM ADMINISTRA- 
TIVE REQUIREMENTS FOR GRANTS 
AND AGREEMENTS (INCLUDING 
SUBAWARDS) WITH INSTITUTIONS 
OF HIGHER EDUCATION, HOS- 
PITALS AND OTHER NON-PROFIT 
ORGANIZATIONS 

Subpart A-General 

Sec. 
70.1 Purpose and applicability. 
70.2 Definitions, 
70.3 Effect on other issuances. 
70.4 Deviations. 
70.5 Subawards. 

Subpart B-Pre-Award Requirements 

5 70.2 

70.10 
70.11 
70.12 

Purpose. 
Pre-award policies. 
Forms for applying for Federal assist- 

ance. 
70.13 Debarment and suspension. 
10.14 Special award conditions. 
70.15 Metric system of measurement. 
70.16 Resource Conservation and Recovery 

Act (RCRA) (Pub. L. 94-580 codified at 42 
U.S.C. 6962). 

70.17 Certifications and representations. 

Subpart C-Post-Award Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 
70.20 Purpose of financial and program man- 

agement. 
70.21 Standards for financial management 

systems. 
70.22 Payment. 
70.23 
70.24 
10.25 
70.26 
70.27 
70.28 

70.30 
70.31 
70.32 
70.33 
70.34 
70.35 

70.46 Procurement records. 
70.47 Contract administration. 
70.48 Contract provisions. 

REPORTS AND RECORDS 
70.50 Purpose of reports and records. 
70.51 Monitoring and reporting program 

70.52 Financial reporting. 
70.53 Retention and access requirements for 

performance. 

records. 

TERMINATION AND ENFORCEMENT 
70.60 Purpose of termination and enforce- 

70.61 Termination. 
70.62 Enforcement. 

ment. 

Subpart D-After-the- Award Requirements 

70.70 Purpose. 
70.71 Closeout procedures. 
70.72 Subsequent adjustments and con- 

tinuing responsibilities. 
70.73 Collection of amounts due. 
APPENDIX A TO PART 7&CONTRACT PROVJ- 

SIONS 

AUTHoRITI: 5 U.S.C. 301; the Omnibus 
Crime Control and Safe Streets Act of 1968, 
42 U.S.C. 3711, et seq. (as amended); Juvenile 
Justice and Delinquency Prevention Act of 
1974, 42 U.S.C. 5601, et seq. (as amended); Vic- 
tims of Crime Act of 1984, 42 U.S.C. 10601, et 
seq. (as amended); 18 U.S.C. 4042, 43514353; 
O M B  Circular A-110 (64 FR 54926, October 8, 
1999). 

SOURCE: Order No. 1980-95, 60 FR 38242, July 
26, 1995, unless otherwise noted. 

Cost sharing or matching. 

Revision of budget and program plans. 
Non-Federal audits. 
Allowable costs. 
Period of availability of funds. 

Program income. Subpart A-General 
fr 70.1 Purpose and applicability. 

This part establishes uniform admin- 
istrative requirements for the Depart- 
ment grants and agreements awarded 

Purpose of property standards. to institutions of higher education, 
PROPERTY STANDARDS 

Insurance coverage. 
Real property. 
Federally-owned and exempt property. 
Equipment. 
Supplies and other expendable prop- 

erty. 
70.36 Intangible property. 
70.37 Property trust  relationship. 

PROCUREMENT STANDARDS 

70.40 Purpose of procurement standards. 
70.41 Recipient responsibilities. 
70.42 Codes of conduct. 
70.43 Competition. 
10.44 Procurement procedures. 
70.45 Cost and price analysis. 

hospitals, and other non-proflt organi- 
zations. It also establishes rules gov- 
erning how State, local and Indian 
tribal governments shall administer 
subawards to nongovernmental enti- 
ties. 

5 70.2 Definitions. 
(a) Accrued expenditures means the 

charges incurred by the recipient dur- 
ing a given period requiring the provi- 
sion of funds for: 
(1) Goods and other tangible property 

received; 
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all applicable administrative actions 
and all required work of the award 
have been completed by the recipient 
and the Department. 

(h) Contract means a procurement 
contract under an award or subaward, 
and a procurement subcontract under a 
recipient’s or subrecipient’s contract. 

(i) Cost sharing or matching means the 
portion of project or program costs not 
borne by the Federal Government. 

(j) The Department refers to the 
United States Department of Justice 
awarding agencies, which include the 
Office of Justice Programs (OJP),  Com- 
munity Relation Service (CRS), United 
States Marshals Service (USMS), Na- 
tional Institute of Corrections (NIC), 
Office of Special Counsel (OSC), and 
the Civil Rights Division (CRD). 

(k) Date of completion means the date 
on which all work under an award is 
completed or the date on the award 
document, or any supplement or 
amendment thereto, on which the De- 
partment sponsorship ends. 

(1) Disallowed costs means those 
charges to an award that the Depart- 
ment determines t o  be unallowable, in 
accordance with the applicable Federal 
cost principles or other terms and con- 
ditions contained in the award. 

(m) Equipment means tangible non- 
expendabIe persona1 property including 
exempt property charged directly to 
the award having a useful life of more 
than one year and an acquisition cost 
of $5000 or more per unit. However, con- 
sistent with recipient policy, lower 
limits may be established. 
(n) Excess property means property 

under the control of the Department 
that, as determined by the head there- 
of, is no longer required for its needs or 
the discharge of its responsibilities. 
(0) Exempt property means tangible 

personal property acquired in whole or 
in part with Federal funds, where the 
Department has statutory authority to 
vest title in the recipient without fur- 
ther obligation t o  the Federal Govern- 
ment. An example of exempt property 
authority is contained in the Federal 
Grant and Cooperative Agreement Act 
(31 U.S.C. 6306), for property acquired 
under an award t o  conduct basic or ap- 
plied research by a non-profit institu- 
tion of higher education or non-profit 

(2) Services performed by employees, 
contractors, subrecipients, and other 
payees; and, 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

(b) Accrued income means the sum of: 
(1) Earnings during a given period 

from 
(i) Services performed by the recipi- 

ent, and 
(ii) Goods and other tangible prop- 

erty delivered to purchasers, and 
(2) Amounts becoming owed to the 

recipient for which no current services 
or performance is required by the re- 
cipient. 

(c) Acquisition cost of equipment means 
the net invoice price of the equipment, 
including the cost of modifications, at- 
tachments, accessories, or auxiliary 
apparatus necessary to make the prop- 
erty usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in- 
surance, shall be included or excluded 
from the unit acquisition cost in ac- 
cordance with the recipient’s regular 
accounting practices. 

(d) Advance means a payment made 
by Treasury check or other appropriate 
payment mechanism to a recipient 
upon its request either before outlays 
are made by the recipient or through 
the use of predetermined payment 
schedules. 

(e) Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by the Department to an eli- 
gible recipient. The term does not in- 
clude: Technical assistance, which pro- 
vides services instead of money; other 
assistance in the form of loans, loan 
guarantees, interest subsidies, or insur- 
ance; direct payments of any kind to 
individuals; and, contracts which are 
required to be entered into and admin- 
istered under procurement laws and 
regulations. 

( f )  Cash contributions means the re- 
cipient’s cash outlay, including the 
outlay of money contributed to the re- 
cipient by third parties. 

(g) Closeout means the process by 
which the Department determines that 
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organization whose principal purpose is 
conducting scientific research. 

(p) Federal f unds  authorized means the 
total amount of Federal funds obli- 
gated by the Federal Government for 
use by the recipient. This amount may 
include any authorized carryover of un- 
obligated funds from prior funding pe- 
riods when permitted by agency regula- 
tions or agency implementing instruc- 
tions. 

(q) Federa2 share of real property, 
equipment, or supplies means that per- 
centage of the property's acquisition 
costs and any improvement expendi- 
tures paid with Federal funds. 

(r) Funding period means the period of 
time when Federal funding is available 
for obligation by the recipient. 

(s) Independent Research and Develop- 
ment costs means research and develop 
ment conducted by an organization 
which is not sponsored by Federal or 
non-Federal awards, contracts, or 
other agreements. 

(t) Intangible property and debt instru- 
ments means, but is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru- 
ments, lease agreements, stock and 
other instruments of property owner- 
ship, whether considered tangible or in- 
tangible. 
(u) Obligations means the amounts of 

orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur- 
ing the same or a future period. 

(v) Outlays OT expenditures means 
charges made to the project or pro- 
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, outlays are the sum of 
cash disbursements for direct charges 
for goods and services, the amount of 
indirect expense charged, the value of 
third party in-kind contributions a p  
plied and the amount of cash advances 
and payments made to subrecipients. 
For  reports prepared on an accrual 
basis, outlays are the sum of cash dis- 
bursements for direct charges for goods 
and services, the amount of indirect ex- 
pense incurred, the value of in-kind 
contributions applied, and the net in- 
crease (or decrease) in the amounts 
owed by the recipient for goods and 

$j 70.2 

other property received, for services 
performed by employees, contractors, 
subrecipients and other payees and 
other amounts becoming owed under 
programs for which no current services 
or performance are required. 

(w) Personal property means property 
of any kind except real property. It 
may be tangible, having physical exist- 
ence, or intangible, having no physical 
existence, such as copyrights, patents, 
or securities. 
(x) Prior approval means written ap- 

proval by an authorized official evi- 
dencing prior consent. 

(y) Program income means gross in- 
come earned by the recipient that  is di- 
rectly generated by a supported activ- 
ity or earned as a result of the award 
(see exclusions in 570.24 (e) and (h)). 
Program income includes, but is not 
limited to, income from fees for serv- 
ices performed, the use or rental of real 
or personal property acquired under 
Federally-funded projects, the sale of 
commodities or items fabricated under 
an award, license fees and royalties on 
patents and copyrights, interest on 
loans made with award funds, and in- 
come from asset forfeitures accounted 
for from the time of seizure. Interest 
earned on advances of Federal funds is 
not program income. Except as other- 
wise provided in the Department regu- 
lations or the terms and conditions of 
the award, program income does not 
include the receipt of principal on 
loans, rebates, credits, discounts, etc., 
or interest earned on any of them. 

( z )  Project costs means all allowable 
costs, as set forth in the applicable 
Federal costs principles, incurred by a 
recipient and the value of the contribu- 
tions made by third parties in accom- 
plishing the objectives of the award 
during the project period. 

(aa) Project period means the period 
established in the award document dur- 
ing which Federal sponsorship begins 
and ends. 

(bb) Property means, unless otherwise 
stated, real property, equipment, in- 
tangible property and debt instru- 
ments. 

(cc) Real property means land, includ- 
ing land improvements, structures and 
appurtenances thereto, but excludes 
movable machinery and equipment. 
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(dd) Recipient means an organization 
receiving financial assistance directly 
from the Department to carry out a 
project or program. The term includes 
public and private institutions of high- 
er education, public and private hos- 
pitals, and other quasi-public and pri- 
vate non-profit organizations such as, 
but not limited to, community action 
agencies, research institutes, edu- 
cational associations, and health cen- 
ters. The term may include commer- 
cial organizations, foreign or inter- 
national organizations (such as agen- 
cies of the United Nations) which are 
recipients, subrecipients, or contrac- 
tors or subcontractors of recipients or 
subrecipients a t  the discretion of the 
Department. The term does not include 
government-owned contractor-operated 
facilities or research centers providing 
continued support for mission-oriented, 
large-scale programs that are govern- 
ment-owned or controlled, or are de- 
signed as Federally-funded research 
and development centers. 

(ee) Research and development means 
all research activities, both basic and 
applied, and all development activities 
that are supported at universities, col- 
leges, and other non-profit institu- 
tions. Research is defined as a sgstem- 
atic study directed toward fuller sci- 
entific knowledge or understanding of 
the subject studied. “Development” is 
the systematic use of knowledge and 
understanding gained from research di- 
rected toward the production of useful 
materials, devices, systems, or meth- 
ods, including design and development 
of prototypes and processes. The term 
research also includes activities in- 
volving the training of individuals in 
research techniques where such activi- 
ties utilize the same facilities as other 
research and development activities 
and where such activities are not in- 
cluded in the instruction function. 

(ff) Small awards means a grant or co- 
operative agreement not exceeding the 
simplified acquisition threshold fixed 
a t  41 U.S.C. 403(11) (currently $100,000). 

(gg) Subaward means a.n award of fi- 
nancial assistance in the form of 
money, o r  property in lieu of money, 
made under an award by a recipient to 
an eligible subrecipient or by a sub- 
recipient to a lower tier subrecipient. 
The term includes financial assistance 

28 CFR Ch. I (7-1-07 Edition) 

when provided by any legal agreement, 
even if the agreement is called a con- 
tract, but does not include procure- 
ment of goods and services nor does it 
include any form of assistance which is 
excluded from the definition of 
“award” in J70.2(e). 
(hh) Subrecipient means the legal en- 

t i ty to which a subaward is made and 
which is accountable to the recipient 
for the use of the funds provided. The 
term may include foreign or inter- 
national organizations (such as agen- 
cies of the United Nations) at  the dis- 
cretion of the Department. 

(ii) Supplies means all personal prop- 
erty excluding equipment, intangible 
property, and debt instruments ~LS de- 
fined in this section, and inventions of 
a contractor conceived or first actually 
reduced t o  practice in the performance 
of work under a funding agreement 
(“subject inventions”), as defined in 37 
CFR part 401, “Rights to Inventions 
Made by Nonprofit Organizations and 
Small Business Firms Under Govern- 
ment Grants, Contracts, and Coopera- 
tive Agreements.” 

(jj) Suspension means an action by 
the Department that temporarily with- 
draws the Department sponsorship 
under an award, pending corrective ac- 
tion by the recipient or pending a deci- 
sion to terminate the award by the De- 
partment. Suspension of an award is a 
separate action from suspension under 
the Department regulations imple- 
menting Exec. Order No. 12549 and 
12689, “Debarment and Suspension.” 

(kk) Termination means the cancella- 
tion of the Department sponsorship, in 
whole or in part, under an agreement 
at any time prior to the date of com- 
pletion. 

(11) Third party in-kind contributions 
means the value of non-cash contribu- 
tions provided by non-Federal third 
parties. Third party in-kind contribu- 
tions may be in the form of real prop- 
erty, equipment, supplies and other ex- 
pendable property, and the value of 
goods and services directly benefiting 
and specifically identifiable to the 
project or program. 

(mm) Unliquidated obligations, for fi- 
nancial reports prepared on a cash 
basis, means the amount of obligations 
incurred by the recipient that have not 
been paid. For reports prepared on an 
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accrued expenditure basis, they rep- 
resent the amount of obligations in- 
curred by the recipient for which an 
outlay has not been recorded. 

(nn) Unobligated balance means the 
portion of the funds authorized by the 
Department that has not been obli- 
gated by the recipient and is deter- 
mined by deducting the cumulative ob- 
ligations from the cumulative funds 
authorized. 
(00) Unrecovered indirect cost means 

the difference between the amount 
awarded and the amount which could 
have been awarded under the recipi- 
ent’s approved negotiated indirect cost 
rate. 

(pp) Working capital advance means a 
procedure where by funds are advanced 
t o  the recipient t o  cover its estimated 
disbursement needs for a given initial 
period. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995: 
Order No. 1998-95, 60 FR 57931, Nov. 24, 19951 

9 70.3 Effect on other issuances. 
For awards subject to this part, all 

administrative requirements of codi- 
fied program regulations, program 
manuals, handbooks and other non- 
regulatory materials which are incon- 
sistent with the requirements of this 
part shall be superseded, except to the 
extent they are required by statute, or 
authorized in accordance with the devi- 
ations provision in 170.4. 

9 70.4 Deviations. 
OMB, after consultation with the De- 

partment’s Division of Financial Man- 
agement and Grants Administration 
may grant exceptions for classes of 
grants or recipients subject to the re- 
quirements of this part when excep- 
tions are not prohibited by statute. 
However, in the interest of maximum 
uniformity, exceptions from the re- 
quirements of this part shall be per- 
mitted only in unusual circumstances. 
The Department shall apply more re- 
strictive requirements to a class of re- 
cipients when approved by OMB. The 
Department may apply less restrictive 
requirements when awarding small 
awards, except for those requirements 
which are statutory. Exceptions on a 
case-by-case basis may also be made by 
Department. 

570.1 1 
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5 70.6 Subawards. 
Unless sections of this part specifi- 

cally exclude subrecipients from cov- 
erage, all of the Department’s recipi- 
ents, including State and local govern- 
ments, shall apply the provisions of 
this part t o  subrecipients performing 
work under awards if such subrecipi- 
ents are institutions of higher edu- 
cation, hospitals or other non-profit or- 
ganizations. State and local govern- 
ment subrecipients are subject to the 
provisions of regulations implementing 
the grants management common rule, 
“Uniform Administrative Require- 
ments for Grants and Cooperative 
Agreements to State and Local Gov- 
ernments,” published at 28 CFR part 66 
(March 11, 1988). 

Subpart B-Pre-Award 
Requirements 

$70.10 Purpose. 
Sections 70.11 through 70.17 prescribe 

forms and instructions and other pre- 
award matters to be used in applying 
for the Department’s awards. 

5 70.11 Pre-award policies. 
(a) Use of grants and cooperative agree- 

ments, and contracts. In each instance, 
the Department shall decide on the ap- 
propriate award instrument (i.e., grant, 
cooperative agreement, or contract). 
The Federal Grant and Cooperative 
Agreement Act (31 U.S.C. 6301-08) gov- 
erns the use of grants, cooperative 
agreements and contracts. A grant or 
cooperative agreement shall be used 
only when the principal purpose of a 
transaction is to  accomplish a public 
purpose of support or stimulation au- 
thorized by Federal statute. The statu- 
tory criterion for choosing between 
grants and cooperative agreements is 
that for the latter, “substantial in- 
volvement is expected between the ex- 
ecutive agency and the State, local 
government, o r  other recipient when 
carrying out the activity contemplated 
in the agreement.” Contracts shall be 
used when the principal purpose is ac- 
quisition of property or services for the 
direct benefit or use of the Federal 
Government. 

(b) Public notice and priority setting. 
The Department shall notify the public 
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of i ts  intended funding priorities for 
discretionary grant programs, unless 
funding priorities are established by 
Federal statute. 

$70.12 Forms for applying for Federal 

(a) The Department shall comply 
with the applicable report clearance re- 
quirements of 5 CFR part 1320, “Con- 
trolling Paperwork Burdens on the 
Public,” with regard to all forms used 
by the Department as a supplement to 
the Standard Form 424 (SF-424) series. 

(b) Applicants shall use the SF-424 
series and instructions prescribed by 
the Department. 

(c) For the Department’s programs 
covered by Exec. Order No. 12372, 
“Intergovernmental Review of Federal 
Programs,” the applicant shall com- 
plete the appropriate sections of the 
SF-424 (Application for Federal Assist- 
ance) indicating whether the applica- 
tion was subject to review by the State 
Single Point of Contact (SPOC). The 
name and address of the SPOC for a 
particular State can be obtained from 
the “Catalog of Federal Domestic As- 
sistance.” The SPOC shall advise the 
applicant whether the program for 
which application is made has been se- 
lected by that State for review. 

5 70.13 Debarment and suspension. 
Recipients shall comply with the 

nonprocurement debarment and sus- 
pension common rule implementing 
Exec. Order No. 12549 and 12689, “De- 
barment and Suspension.” This com- 
mon rule restricts subawards and con- 
tracts with certain parties that are 
debarred, suspended or otherwise ex- 
cluded from or ineligible for participa- 
tion in Federal assistance programs or 
activities. 

§ 70.14 Special award conditions. 
If an applicant or recipient: Has a 

history of poor performance, Is not fi- 
nancially stable, Has a management 
system that does not meet the stand- 
ards prescribed in this part, Has not 
conformed to the terms and conditions 
of a previous award, or Is not otherwise 
responsible, the Department will im- 
pose additional requirements as need- 
ed, provided that such applicant or  re- 
cipient is notified in writing as to: The 

assistance. 
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nature of the additional requirements, 
the reason why the additional require- 
ments are being imposed, the nature of 
the corrective action needed, the time 
allowed for completing the corrective 
actions, and the method for requesting 
reconsideration of the additional re- 
quirements imposed. Any special con- 
ditions will be promptly removed once 
the conditions that prompted them 
have been corrected. 

0 70.16 Metric system of measurement. 
The Metric Conversion Act, as 

amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de- 
clares that the metric system is the 
preferred measurement system for US. 
trade and commerce. The Act requires 
each Federal agency to establish a date 
or dates in consultation with the Sec- 
retary of Commerce, when the metric 
system of measurement will be used in 
the agency’s procurements, grants, and 
other business-related activities. Met- 
ric implementation may take longer 
where the use of the system is initially 
impractical or likely to cause signifi- 
cant inefficiencies in the accomplish- 
ment of Federally-funded activities. 
The Department will follow the provi- 
sions of Exec. Order No. 12770, “Metric 
Usage in Federal Government Pro- 
grams.” 

5 70.16 Resource Conservation and Re- 
covery Act (RCRA) (Pub. L. 94-580 
codified at 42 U.S.C. 6962). 

Under the Act, any State agency or 
agency of a political subdivision of a 
State which is using appropriated Fed- 
eral funds must comply with section 
6002. Section 6002 requires that pref- 
erence be given in procurement pro- 
grams to the purchase of specific prod- 
ucts containing recycled materials 
identified in guidelines developed by 
the Environmental Protection Agency 
@PA) (40 CFR parts 247-254). Accord- 
ingly, State and local institutions of 
higher education, hospitals, and non- 
profit organizations that receive direct 
Federal awards or other Federal funds 
shall give preference in their procure- 
ment programs funded with Federal 
funds to the purchase of recycled prod- 
ucts pursuant to the EPA guidelines. 
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8 70.17 Certifications and representa- 

Unless prohibited by statute or codi- 
fied regulation, the Department will 
allow recipients to submit certifi- 
cations and representations required 
by statute, executive order, or regula- 
tion on an annual basis, if  the recipi- 
ents have ongoing and continuing rela- 
tionships with the agency. Annual cer- 
tifications and representations must be 
signed by responsible officials with the 
authority to ensure recipients’ compli- 
ance with the pertinent requirements. 

Subpart C-Post-Award 
Requirements 

tions. 

FINANCIAL AND PROGRAM MANAGEMENT 

170.20 Purpose of financial and pro- 

Sections 70.21 through 70.28 prescribe 
standards for financial management 
systems, methods for making pay- 
ments and rules for: Satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de- 
termining allowability of cost, and es- 
tablishing fund availability. 

870.21 Standards for financial man- 

(a> Recipients must relate financial 
data to performance data and develop 
ment unit cost information whenever 
practical. 

(b) Recipients’ financial management 
systems must provide for the following: 
(1) Accurate, current and complete 

disclosure of the financial results of 
each Federally-sponsored project or 
program in accordance with the report- 
ing requirements set forth in $70.52. 
When the Department requires report- 
ing on an accrual basis from a recipient 
that maintains its records on other 
than an accrual basis, the recipient 
will not be required t o  establish an ac- 
crual accounting system. These recipi- 
ents may develop such accrual data for 
its reports on the basis of an analysis 
of the documentation on hand. 

(2) Records that identify adequately 
the source and application of funds for 
Federally-sponsored activities. These 
records must contain information per- 
taining t o  Federal awards, authoriza- 

gram management. 

agement systems. 

0 70.2 1 

tions, obligations, unobligated bal- 
ances, assets, outlays, income and in- 
terest. 

(3) Effective control over and ac- 
countability for all funds, property and 
other assets. Recipients must ade- 
quately safeguard all such assets and 
assure they are used solely for author- 
ized purposes. 

(4) Comparison of outlays with budg- 
et  amounts for each award. Whenever 
appropriate, financial information 
should be related t o  performance and 
unit cost data. 

(5) Written procedures to minimize 
the time elapsing between the  transfer 
of funds t o  the recipient from the U.S. 
Treasury and the issuance or redemp- 
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent that the 
provisions of the Cash Management Im- 
provement Act (CMIA) (Pub. L. 101-453) 
govern, payment methods of State 
agencies, instrumentalities, and fiscal 
agents must be consistent with CMIA 
Treasury-State Agreements or the 
CMIA default procedures codified at  31 
CFR part 205, “Withdrawal of Cash 
from the Treasury for Advances under 
Federal Grant and Other Programs.” 

(6) Written procedures for deter- 
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the applicable 
Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records including cost 
accounting records that are supported 
by source documentation. 

(c) The Department, a t  its discretion, 
may require adequate bonding and in- 
surance i f  the bonding and insurance 
requirements of the recipient are not 
deemed adequate to protect the inter- 
est of the Federal Government. 

(d) The Department will require ade- 
quate fidelity bond coverage when the 
recipient lacks sufficient coverage t o  
protect the Federal Government’s in- 
terest. 

(e) Where bonds are required in the 
situations described above, the bonds 
must be obtained from companies hold- 
ing certificates of authority as accept- 
able sureties, as prescribed in 31 CFR 
part 223, “Surety Companies Doing 
Business with the United States.” 
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5 70.22 Payment. 
(a) Payment methods must minimize 

the time elapsing between the transfer 
of funds from the United States Treas- 
ury and the issuance or redemption of 
checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru- 
mentalities must be consistent with 
Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
part 205. 

(b) Recipients may be paid in ad- 
vance, provided they maintain or dem- 
onstrate the willingness to maintain 
written procedures that minimize the 
time elapsing between the transfer of 
funds and disbursement by the recipi- 
ent, and financial management sys- 
tems that meet the standards for fund 
control and accountability as estab- 
lished in 170.21. Cash advances to a re- 
cipient organization will be limited to 
the minimum amounts needed and be 
timed to be in accordance with the ac- 
tual, immediate cash requirements of 
the recipient organization in carrying 
out the purpose of the approved pro- 
gram or project. The timing and 
amount of cash advances must be as 
close as is administratively feasible t o  
the actual disbursements by the recipi- 
ent organization for direct program or  
project costs and the proportionate 
share of any allowable indirect costs. 

(c) Whenever possible, advances will 
be consolidated to cover anticipated 
cash needs for all awards made by the 
Department to the recipient. 
(1) Advance payment mechanisms in- 

clude, but are not limited t o ,  Treasury 
check and electronic funds transfer. 
(2) Advance payment mechanisms are 

subject t o  31 CFR part 205. 
(3) Recipients may be authorized to 

submit requests for advances and reim- 
bursements at least monthly when 
electronic fund transfers are not used. 

(d) Requests for Treasury check ad- 
vance payment must be submitted on 
SF-270, “Request for Advance or Reim- 
bursement.” 

(e) Reimbursement is the method 
that will be used when the require- 
ments in paragraph (b) of this section 
cannot be met. The Department may 
also use this method on any construc- 
tion agreement, or if the major portion 
of the construction project is accom- 
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plished through private market fimnc- 
ing or Federal loans, and the Federal 
assistance constitutes a minor portion 
of the project. 

(1) When the reimbursement method 
is used, the Department will make pay- 
ment within 30 days after receipt of the 
billing, unless the billing is improper. 

(2) Recipients will be authorized to 
submit requests for reimbursement at 
least monthly when electronic funds 
transfers are not used. 

(f) I f  a recipient cannot meet the cri- 
teria for advance payments and the De- 
partment has determined that reim- 
bursement is not feasible because the 
recipient lacks sufficient working cap 
ital, the Department may provide cash 
on a working capital advance basis. 
Under this procedure, the Department 
will advance cash to the recipient t o  
cover i ts  estimated disbursement needs 
for an initial period generally geared 
t o  the awardee’s disbursing cycle. 
Thereafter, the Department will reim- 
burse the recipient for its actual cash 
disbursements. The working capital ad- 
vance method of payment will not be 
used for recipients unwilling or unable 
to provide timely advances to their 
subrecipient to meet the subrecipient’s 
actual cash disbursements. 

(g) To the extent available, recipi- 
ents must disburse funds available 
from repayments to and interest 
earned on a revolving fund, program in- 
come, rebates, refunds, contract settle- 
ments, audit recoveries and interest 
earned on such funds before requesting 
additional cash payments. 

(h) Unless otherwise required by stat- 
ute, the Department will not withhold 
payments for proper charges made by 
recipients at any time during the 
project period unless paragraph (h) (1) 
or (2) of this section apply. 
(1) A recipient has failed to  comply 

with the project objectives, the terms 
and conditions of the award, o r  the De- 
partment’s reporting requirements. 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A- 
129, “Managing Federal Credit Pro- 
grams.’’ Under such conditions, the De- 
partment may, upon reasonable notice, 
inform the recipient that payments 
must not be made for obligations in- 
curred after a specified date until the 
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conditions are corrected Qr the indebt- 
edness t o  the Federal Government is 
liquidated. 

(I) Standards governing the use of 
banks and other institutions as deposi- 
tories of funds advanced under awards 
are as follows. 

(1) Except for situations described in 
paragraph (i)(2) of this section, the De- 
partment will not require separate de- 
pository accounts for funds provided to 
a recipient or  establish any eligibility 
requirements for depositories for funds 
provided to a recipient. However, re- 
cipients must be able to account for 
the receipt, obligation and expenditure 
of funds. 

(2) Advances of the Department funds 
must be deposited and maintained in 
insured accounts whenever possible. 

(j) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients are en- 
couraged to use women-owned and mi- 
nority-owned banks (a bank which is 
owned at least fifty percent by women 
or minority group members). 

(k) Recipients must maintain ad- 
vances of the Department’s funds in in- 
terest bearing accounts, unless para- 
graphs (k) (l), (2) or (3) of this section 
apply, 
(1) The recipient receives less than 

$120,000 in  Federal awards per year. 
(2) The best reasonably available in- 

terest bearing account would not be ex- 
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(1) For those entities where CML4 
and its  implementing regulations do 
not apply, interest earned on Federal 
advances deposited in interest bearing 
accounts must be remitted annually to 
Department of Health and Human 
Services, (HHS), Payment Management 
System, P.O. Box 6021, Rockville, MD 
20852. Interest amounts up t o  $250 per 
year may be retained by the recipient 
for administrative expense. State uni- 
versities and hospitals must comply 
with CMIA, as it pertains to interest. If 
an entity subject to CMIA uses i ts  own 
funds t o  pay pre-award costs for discre- 

5 70.23 
tionary awards without prior written 
approval from the Department, it 
waives i ts  right to recover the interest 
under CMIA. In keeping with Elec- 
tronic Funds Transfer rules, (31 CFR 
part 206), interest should be remitted 
t o  the HHS Payment Management Sys- 
tem through an electronic medium 
such as the FEDWIRE Deposit System. 
Recipients which do not have this ca- 
pability should use a check. 

(m) Recipients must use the SF-270, 
Request for Advance or  Reimburse- 
ment or other standard form for all 
nonconstruction programs when elec- 
tronic funds transfer is not used. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57931, Nov. 24, 19953 

5 70.23 Cost sharing or matching. 
(a) All contributions, including cash 

and third party in-kind, will be accept- 
ed as part of the recipient’s cost shar- 
ing or matching when such contribu- 
tions meet all of the following criteria. 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other Federally-assisted 
project or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica- 
ble cost principles. 

(5) Are not paid by the Federal Gov- 
ernment under another award, except 
where authorized by Federal statute to 
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget. 

(7) Conform to other provisions of 
this part, as applicable. 

(b) Unrecovered indirect costs may be 
included as part of cost sharing or 
matching only with the prior approval 
of the Department. 

(c) Values for recipient contributions 
of services and property must be estab- 
lished in accordance with the applica- 
ble cost principles. If the Department 
authorizes recipients to donate build- 
ings or land for constructiodfacilities 
acquisition projects or long-term use, 
the value of the donated property for 
cost sharing or matching must be the 
lesser of paragraph (c) (1) or (2) of this 
section. 
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(1) The certified’value of the remain- 
ing life of the property recorded in the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market value. 
However, when there is sufficient jus- 
tification, the Department may ap- 
prove the use of the current fair mar- 
ket value of the donated property, even 
if  it exceeds the certified value at the 
time of donation t o  the project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un- 
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an ap- 
proved project or program. Rates for 
volunteer services must be consistent 
with those paid for similar work in the 
recipient’s organization. In those in- 
stances in which the required skills are 
not found in the recipient organization, 
rates must be consistent with those 
paid for similar work in the labor mar- 
ket in which the recipient competes for 
the kind of services involved. In either 
case, paid fringe benefits that are rea- 
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services must be val- 
ued at the employee’s regular rate of 
pay (plus an amount of fringe benefits 
that  are reasonable, allowable, and al- 
locable, but exclusive of overhead 
costs), provided these services are in 
the same skills for which the employee 
would normally be paid. 

(0 Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies in- 
cluded in the cost sharing or  matching 
share must be reasonable and must not 
exceed the fair market value of the 
property at the time of the donation. 

(g) The method used for determining 
cost sharing or matching for donated 
equipment, buildings and land for 
which title passes t o  the recipient may 
differ according to the purpose of the 
award, if  paragraph (g) (1) or (2) of this 
section apply. 
(1) If the purpose of the award is to 

assist the recipient i n  the acquisition 
of equipment, buildings or land, the 
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total value of the donated property 
may be claimed as cost sharing or 
matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor- 
mally only depreciation or use charges 
for equipment and buildings may be 
made. However, the f u l l  value of equip 
ment or other capital assets and fair 
rental charges for land may be allowed, 
provided that the Department has ap- 
proved the charges. 

(h) The value of donated property 
must be determined in accordance with 
the usual accounting policies of the re- 
cipient, with the following qualifica- 
tions. 

(1) The value of donated land and 
buildings must not exceed its fair mar- 
ket value at the time of donation to 
the recipient as established by an inde- 
pendent appraiser (e.g.. certified real 
property appraiser or General Services 
Administration representative) and 
certified by a responsible official of the 
recipient. 

(2) The value of donated equipment 
must not exceed the fair market value 
of equipment of the same age and con- 
dition at the time of donation. 

(3) The value of donated space must 
not exceed the fair rental value of com- 
parable space as established by an inde- 
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

(4) The value of loaned equipment 
must not exceed i ts  fair rental value. 

(5) The following requirements per- 
tain to the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services must be docu- 
mented and, to  the extent feasible, sup- 
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate- 
rial, equipment, buildings and land 
must be documented. 

0 70.24 Program income. 
(a) The standards set forth in this 

section requiring recipient organiza- 
tions to account for program income 
related to projects financed in whole or 
in part with Department funds. 
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(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period must 
be retained by the recipient and, in ac- 
cordance with the Department regula- 
tions or the terms and conditions of 
the award, must be used in one or more 
of the ways listed in the following: 
(1) Added to funds committed t o  the 

project by the Department and recipi- 
ent and used to further eligible project 
or program objecti,ves. 

(2) Used t o  finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When the Department authorizes 
the disposition of program income as 
described in paragraphs (b)(l) or (b)(2), 
of this section, program income in ex- 
cess of any limits stipulated must be 
used in accordance with paragraph 
(b)(3) of this section. 

(d) In the event tha t  the Department 
does not specify in its regulations or 
the terms and conditions of the award 
how program income is to be used, 
paragraph (b)(3), of this section applies 
automatically t o  all projects or pro- 
grams. 

(e) Unless the Department’s regula- 
t ions or the terms and conditions of 
the award provide otherwise, recipients 
will have no obligation to the Federal 
Government regarding program income 
earned after the end of the project pe- 
riod. 

(f) If authorized by the terms and 
conditions of the award, costs incident 
to the generation of program income 
may be deducted from gross income to 
determine program income, provided 
these costs have not been charged to 
the award. 

(g) Proceeds from the sale of property 
must be handled in accordance with 
the requirements of the Property 
Standards (See 81 70.30 through 70.37). 

(h) Unless the terms and conditions 
of the award provide otherwise, recipi- 
ents will have no obligation to the Fed- 
eral Government with respect to pro- 
gram income earned from license fees 
and royalties for copyrighted material, 
patents, patent applications, trade- 
marks, and inventions produced under 
an award. However, Patent and Trade- 

§ 70.25 

mark Amendments (35 U.S.C. 18) apply 
to inventions made under an experi- 
mental, developmental, or research 
award. 

(i) Recipients must account for seized 
assets from the date of seizure until 
forfeiture and liquidation of funds 
occur. 

570.25 Revision of budget and pro- 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon the Depart- 
ment’s requirements. It must be re- 
lated to performance for program eval- 
uation purposes whenever appropriate. 

(b) Recipients are required to report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For nonconstruction awards, re- 
cipients must request in writing prior 
approval from the Department for one 
or more of the following program or  
budget related reasons: 

(1) Change in the scope or the objec- 
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 

(3) The absence for more than three 
months, o r  a 25 percent reduction in 
time devoted to  the project, by the ap- 
proved project director or principal in- 
vestigator. 

(4) The need for additional Federal 
funding. 

(5) The transfer of amounts budgeted 
for indirect costs to  absorb increases in 
direct costs, or vice versa, approval is 
required by the Department. 

(6) The inclusion, unless waived by 
the Department, of costs that require 
prior approval in accordance with OMB 
Circular A-21, “Cost Principles for In- 
stitutions of Higher Education,” OMB 
Circular A-122, “Cost Principles for 
Non-Profit Organizations,” or 45 CFR 
part 74 appendix E, “Principles for De- 
termining Costs Applicable t o  Research 
and Development under Grants and 
Contracts with Hospitals,” or 48 CFR 

gram plans. 
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part 31, “Contract Cost Principles and 
Procedures,” as applicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex- 
pense. 

(8) Unless described in the applica- 
tion and funded in the approved 
awards, the subaward, transfer or con- 
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(d) The Department restricts the 
transfer of funds among direct cost cat- 
egories or programs, functions and ac- 
tivities, without prior written approval 
for awards in which the Federal share 
of the project exceeds $100,000 and the 
cumulative amount of such transfers 
exceeds or is expected t o  exceed ten 
percent of the total budget as last ap- 
proved by the Department. The Depart- 
ment will not permit a transfer that 
would cause any Federal appropriation 
o r  part thereof to be used for purposes 
other than those consistent with the 
original intent of the appropriation. 

(e) All other changes to nonconstruc- 
tion budgets, except for the changes de- 
scribed in paragraph (g) of this section, 
do not require prior approval. 

(f) For construction awards, recipi- 
ents must request prior written ap- 
proval promptly from the Department 
for budget revisions whenever para- 
graph (f) (l), (2) or (3) of this section 
apply. 
(1) The revision results from changes 

in the scope or the objective of the 
project or program. 

(2) The need arises for additional De- 
partment funds to complete the 
project. 

(3) A revision is desired which in- 
volves specific costs for which prior 
written approval requirements may be 
imposed consistent with applicable 
OMB cost principles listed in $70.27. 

(g)  When the Department makes an 
award that provides support for both 
construction and nonconstruction 
work, the Department will require the 
recipient to request prior approval 
from the Department before making 
any fund or budget transfers between 
the two types of work supported. 
(h) For both construction and non- 

construction awards, the Department 
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will require recipients t o  notify the De- 
partment in writing promptly when- 
ever the amount of Federal authorized 
funds is expected to  exceed the needs of 
the recipient for the project period by 
more than $5000 or five percent of the 
award, whichever is greater. This noti- 
fication will not be required if an appli- 
cation for additional funding is sub- 
mitted for a continuation award. 

(i) When requesting approval for 
budget revisions, recipients must use 
the budget forms that were used in the 
application unless the Department in- 
dicates a letter of request suffices. 

(j) Within thirty calendar days from 
the date of receipt of the request for 
budget revisions, the Department will 
review the request and notify the re- 
cipient whether the budget revisions 
have been approved. If the revision is 
still under consideration at the end of 
thirty calendar days, the Department 
will inform the recipient in writing of 
the date when the recipient may expect 
the decision. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57931, Nov. 24. 19951 

5 70.26 Non-Federal audits. 
(a) Recipients and subrecipients that 

are institutions of higher education or  
other non-profit organizations (includ- 
ing hospitals) shall be subject to the 
audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501-7507) and revised OMB 
Circular A-133, “Audits of States, 
Local Governments, and Non-Profit Or- 
ganizations.” 

(b) State and local governments shall 
be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501- 
7507) and revised OMB Circular A-133, 
“Audits of States, Local Governments, 
and Non-Profit Organizations.” 

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A-133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(d) Commercial organizations must 
follow the audit threshold in revised 
OMB Circular A-133 in determining 
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whether to conduct an audit in accord- 
ance with Government Auditing Stand- 
ards. 
[62 FR 45939, 45942, Aug. 29, 19971 

li 70.27 Allowable costs. 

(a) For each kind of recipient, there 
is a set of Federal principles for deter- 
mining allowable costs. Allowability of 
costs must be determined in accord- 
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or Federally-recognized Indian 
tribal governments is determined in 
accordance with the provisions of OMB 
Circular A-87, “Cost Principles for 
State and Local Governments.” The al- 
lowability of costs incurred by non- 
profit organizations is determined in 
accordance with the provisions of OMB 
Circular A-122, “Cost Principles for 
Nan-Profit Organizations.” The allow- 
ability of costs incurred by institutions 
of higher education is determined in 
accordance with the provisions of OMB 
Circular A-21, “Cost Principles for 
Educational Institutions.” The allow- 
ability of costs incurred by commercial 
organizations and those non-profit or- 
ganizations listed in Attachment C to  
Circular A-122 is determined in accord- 
ance with the provisions of the Federal 
Acquisition Regulation (FAR) at 48 
CFR part 31. 

(b) OMB Circular A-122 does not 
cover the treatment of bid and proposaI 
costs o r  independent research and de- 
velopment costs. The following rules 
apply to these costs for non-profit or- 
ganizations subject t o  the Circular. 

(1) Bid and proposal costs. Bid and pro- 
posal costs are the immediate costs of 
preparing bids, proposals, and applica- 
tions for Federal and non-Federal 
awards, contracts, and agreements, in- 
cluding the development of scientific, 
costs, and other data needed t o  support 
the bids, proposals, and applications. 
Bid and proposal costs of the current 
accounting period are all allowable as 
indirect costs. Bid and proposal costs 
of past accounting periods are unallow- 
able in the current period. However, if 
the recipient’s established practice is 
to  treat these costs by some other 
method, they may be accepted if they 
are found to  be reasonable and equi- 
table. Bid and proposal costs do not in- 
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clude independent research and devel- 
opment costs covered by paragraph 
(b)(2) of this section, or preaward costs 
covered by Attachment B, Paragraph 
33 of OMB Circular A-122. 

(2) IndeRndent &smrch and Develop- 
ment costs. Independent research and 
development shall must be allocated 
its proportionate share of indirect 
costs on the same basis as the alloca- 
tion of indirect costs to  sponsored re- 
search and development. The costs of 
independent research and development, 
including its proportionate share of in- 
direct costs, are unallowable. 

$70.28 Period of availability of funds. 
Where a funding period is specified, a 

recipient must charge to  the grant 
only allowable costs resulting from ob- 
ligations incurred during the funding 
period and any pre-award costs author- 
ized by the Department. 

??ROPER!PYSTAMJARDS 

8 70.30 Purpose of property standards. 
Sections 70.31 through 70.31 sets forth 

uniform standards governing manage- 
ment and disposition of property fur- 
nished by the Federal Government 
whose cost was charged to  a project 
supported by a Federal award. The De- 
partment will require recipients to  ob- 
serve these standards under awards and 
will not impose additional require- 
ments, unless specjfically required by 
Federal statute. The recipient may use 
its own property management stand- 
ards a n d  procedures provided it ob- 
serves the provisions of $570.31 through 
70.37. 

$70.31 Insurance coverage. 
Recipients must, at a minimum, pro- 

vide the equivalent insurance coverage 
for real property and equipment ac- 
quired with Federal funds as provided 
to  property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award. 

8 70.32 Real property. 
(a) Title t o  real property will vest in 

the recipient subject to  the condition 
that the recipient use the real property 
for the authorized purpose of the 
project as long as it is needed and wiI1 
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not encumber the property without ap- 
proval of the Department. 

(b) The recipient must obtain written 
approval by the Department for the use 
of real property in other Federally- 
sponsored projects when the recipient 
determines that the property is no 
longer needed for the purpose of the 
original project. Use in other projects 
will be limited to those under Feder- 
ally-sponsored projects (Le., awards) or 
programs that have purposes con- 
sistent with those authorized for sup- 
port by the Department. 

(c) When the real property is no 
longer needed as provided in para- 
graphs (a) and (b) of this section, the 
recipient must request disposition in- 
structions from the Department. The 
Department will observe one or more of 
the following disposition instructions. 

(1) The recipient may be permitted to 
retain title without further obligation 
to the Federal Government after it 
compensates the Federal Government 
for that  percentage of the current fair 
market value of the property attrib- 
utable to the Federal participation in 
the project. 

(2) The recipient may be directed to 
sell the property under guidelines pro- 
vided by the Department and pay the 
Federal Government for that percent- 
age of the current fair market value of 
the property attributable t o  the Fed- 
eral participation in the project (after 
deducting actual and reasonable selling 
and fix-up expenses, if  any, from the 
sales proceeds). When the recipient is 
authorized or required to sell the prop- 
erty, proper sales procedures must be 
established that provide for competi- 
tion to the extent practicable and re- 
sult in the highest possible return. 

(3) The recipient may be directed to 
transfer title to the property to the 
Federal Government or  to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled t o  
compensation for its attributable per- 
centage of the current fair market 
value of the property. 

§ 70.33 Federally-owned and exempt 

(a) Federally-owned property. (1) Title 
t o  Federally-owned property remains 
vested in the Federal Government. Re- 
cipients may be required by the terms 
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and conditions of the award, to submit 
annually an  inventory listing of Feder- 
ally-owned property in their custody t o  
the Department. Upon completion of 
the award or when the property is no 
longer needed, the recipient must re- 
port the property to the Department 
for further Federal agency utilization. 

(2) If the Department has no further 
need for the property, it will be de- 
clared excess and reported to the Gen- 
eral Services Administration, unless 
the Department has statutory author- 
ity to dispose of the property by alter- 
native methods (e.g., the authority 
provided by the Federal Technology 
Transfer Act (15 U.S.C. 3710 (I)) to do- 
nate research equipment t o  edu- 
cational and non-profit organizations 
in accordance with Exec. Order No. 
12821, “Improving Mathematics and 
Science Education in Support of the 
National Education Goals.”) Appro- 
priate instructions shall be issued t o  
the recipient by the Department. 

(b) Exempt propertp. When statutory 
authority exists, the Department may 
vest title to property acquired with 
Federal funds in the recipient without 
further obligation t o  the Federal Gov- 
ernment when such property is “ex- 
empt property.” 
[Order No. 198&95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

§ 70.34 Equipment. 
(a) Title to equipment acquired by a 

recipient with Federal funds will vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient must not use equip- 
ment acquired with Federal funds t o  
provide services to  non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient must use the equip- 
ment in the project or program for 
which it was acquired as long as need- 
ed, whether or not the project or pro- 
gram continues to be supported by Fed- 
eral funds and must not encumber the 
property without approval of the De- 
partment. When no longer needed for 
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the original project or program, the re- 
cipient must use the equipment in con- 
nection with its other Federally-spon- 
sored activities, in the following order 
of priority: 
(1) Activities sponsored by the De- 

partment which funded the original 
project, then 

(2) Activities sponsored by other Fed- 
eral awarding agencies. 

(d) During the time that equipment 
is used on the project or program for  
which it was acquired, the recipient 
must make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip- 
ment was originally acquired. First 
preference for such other use must be 
given to other projects or programs 
sponsored by the Department. Second 
preference must be given t o  projects or 
programs sponsored by other Federal 
awarding agencies. If the equipment is 
owned by the Federal Government, use 
on other activities not sponsored by 
the Federal Government may be per- 
missible if authorized in writing by the 
Department. User charges must be 
treated as program income. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment t o  be replaced as trade-in or 
sell the equipment and use the pro- 
ceeds t o  offset the costs of the replace- 
ment equipment subject to the written 
approval of the Department. 

(f) The recipient’s property manage- 
ment standards for equipment acquired 
with Federal funds and Federally- 
owned equipment must include all of 
the following: 

(1) Equipment records must be main- 
tained accurately a n d  must include the 
following information: 

(i) A description of the equipment. 
(ii) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi- 
fication number. 

(iii) Source of the equipment, includ- 
ing the award number. 

(iv) Whether title vests in the recipi- 
ent or the Federal Government. 

(v) Acquisition date (or date re- 
ceived, if the equipment was  furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
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participation in the cost of the equip 
ment (not applicable t o  equipment fur- 
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa- 
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in- 

cluding date of disposal and sales price 
or the method used to determine cur- 
rent fair market value where a recipi- 
ent compensates the Department for 
i ts  share. 

(2) Equipment owned by the Federal 
Government must be identified t o  indi- 
cate Federal ownership. 

(3) A physical inventory of equipment 
must be taken and the results rec- 
onciled with the equipment records an- 
nually. Any differences between quan- 
tities determined by the physical in- 
spection and those shown in the ac- 
counting records must be investigated 
to determine the causes of the dif- 
ference. The recipient must, in connec- 
tion with the inventory, verify the ex- 
istence, current utilization, and con- 
tinued need for the equipment. 

(4) A control system must be in effect 
to insure adequate safeguards to pre- 
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment must be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient must promptly notify the De- 
partment. 

(5) Adequate maintenance procedures 
must be implemented t o  keep the 
equipment in good condition. 

( 6 )  Where the recipient is authorized 
or required t o  sell the equipment, prop- 
er sales procedures must be established 
which provide for competition to the  
extent practicable and result in the 
highest possible return. 

(9) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac- 
cordance with the following standards. 
For equipment with a current per unit 
fair market value of $5,000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made t o  the Department or its suc- 
cessor. The amount of compensation 
must be computed by applying the per- 
centage of Federal participation in the 
cost of the original project or program 

271 

PAGE ,, !.s- ..... OF ... %k.- PAGES 



5 70.35 28 CFR Ch. I (7-1-07 Edition) 

to the current fair market value of the 
equipment. If the recipient has no need 
for the equipment, the recipient must 
request disposition instructions from 
the Department. The Department will 
determine whether the equipment can 
be used to meet the agency’s require- 
ments. If no requirement exists within 
that agency, the availability of the 
equipment must be reported to the 
General Services Administration by 
the Department t o  determine whether 
a requirement for the equipment exists 
in other Federal agencies. The Depart- 
ment will issue instructions to the re- 
cipient no later than 120 calendar days 
after the recipient’s request and the 
following procedures will govern. 

(1) If so instructed or if disposition 
instructions are not issued within 120 
calendar days after the recipient’s re- 
quest, the recipient may sell the equip- 
ment and reimburse the Department an 
amount computed by applying to the 
sales proceeds the percentage of Fed- 
eral participation in the cost of the 
original project or program. However, 
the recipient may be permitted to de- 
duct and retain from the Federal share 
$500 or  ten percent of the proceeds, 
whichever is less, for the recipient’s 
selling and handling expenses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re- 
cipient may be reimbursed by the Fed- 
eral Government by an amount which 
is computed by applying the percent- 
age of the recipient’s participation in 
the cost of the original project or pro- 
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or  interim storage costs in- 
curred. 

(3) If the recipient is instructed t o  
otherwise dispose of the equipment, the 
recipient may be reimbursed by the De- 
partment for such costs incurred in its 
disposition. 

(4) The Department reserves the 
right to transfer the title t o  the Fed- 
eral Government or to a third party 
named by the Federal Government 
when such third party is otherwise eli- 
gible under existing statutes. Such 
transfer will be subject to the following 
standards. 

(i) The equipment must be appro- 
priately identified in the award or oth- 

272 

erwise made known to the recipient in 
writing. 

(ii) The Department will issue dis- 
position instructions within 120 cal- 
endar days after receipt of a final in- 
ventory. The final inventory must list 
all equipment acquired with grant 
funds and Federally-owned equipment. 
If the Department fails to issue disposi- 
tion instructions within the 120 cal- 
endar day period, the recipient may 
apply the standards of this section, as 
appropriate. 

(iii) When the Department exercises 
its right to take title, the equipment is 
subject to the provisions for Federally- 
owned equipment. 

870.35 Supplies and other expendable 
property. 

(a) Title to supplies and other ex- 
pendable property vests in the recipi- 
ent upon acquisition. If there is a resid- 
ual inventory of unused supplies ex- 
ceeding $5000 in total aggregate value 
upon termination or completion of the 
project or program and the supplies are 
not needed for any other Federally- 
sponsored project or program, the re- 
cipient may retain the supplies for use 
on non-Federal sponsored activities or 
sell them, but must, in either case, 
compensate the Federal Government 
for its share. The amount of compensa- 
tion must be computer in the same 
manner as for equipment. 

(b) The recipient must not use sup- 
plies acquired with Federal funds t o  
provide services t o  non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute as long as 
the Federal Government retains an in- 
terest in the supplies. 

8 70.36 Intangible property. 
(a) The recipient may copyright any 

work tha t  is subject to copyright and 
was developed, or for which ownership 
was purchased, under an award. The 
Department reserves a royalty-free, 
nonexclusive and irrevocable right to 
reproduce, publish, or otherwise use 
the work for Federal purposes, and to  
authorize others to do so. 

(b) Recipients are subject to applica- 
ble regulations governing patents and 
inventions, including government-wide 
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regulations issued by the Department 
of Commerce at 37 CFR part 401, 
“Rights to Inventions Made by Non- 
profit Organizations and Small Busi- 
ness Firms Under Government Grants, 
Contracts and Cooperative Agree- 
ments.” 

(c) The Department has the right to:  
(1) Obtain, reproduce, publish or oth- 

erwise use the data first produced 
under an award; and 

(2) Authorize others t o  receive, repro- 
duce, publish, or otherwise use such 
data for Federal purposes. 

(d)(l) In addition, in response to a 
Freedom of Information Act (FOIA) re- 
quest for research data relating t o  pub- 
lished research findings produced under 
an award that were used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law, the Departmental awarding agen- 
cy shall request, and the recipient shall 
provide, within a reasonable time, the 
research data so that they can be made 
available to the public through the pro- 
cedures established under the FOIA. If 
the Departmental awarding agency ob- 
tains the research data solely in re- 
sponse t o  a FOIA request, the agency 
may charge the requester a reasonable 
fee equaling the full  incremental cost 
of obtaining the research data. This fee 
should reflect costs incurred by the 
agency, the recipient, and applicable 
subrecipients. This fee is  in addition to  
any fees the agency may assess under 
the F O I A  (5 U.S.C. 552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (a): 

(i) Research datu is  defined as the re- 
corded factual material commonly ac- 
cepted in the scientific community as 
necessary t o  validate research findings, 
but not any of the following: prelimi- 
nary analyses, drafts of scientific pa- 
pers, plans for future research, peer re- 
views, or communications with col- 
leagues. This “recorded” material ex- 
cludes physical objects (e.g., laboratory 
samples). Research data also do not in- 
clude: 

(A) Trade secrets, commercial infor- 
mation, materials necessary to be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa- 
tion and similar information the dis- 
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closure of which would constitute a 
clearly unwarranted invasion of per- 
sonal privacy, such as information tha t  
could be used to identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech- 
nical journal; or 

(B) A Federal agency publicly and of- 
ficially cites the research findings in 
support of an agency action that has 
the force and effect of law. 

(iii) Used by the  Federal Government in 
developing a n  agency action that has the  
force and effect of law is defined as when 
an agency publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(e) Title t o  intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi- 
tion in the recipient. The recipient 
must use that property for the origi- 
nally-authorized purpose, and the re- 
cipient must not encumber the prop- 
erty without approval of the Depart- 
ment, When no longer needed for the 
originally authorized purpose, disposi- 
tion of the intangible property must 
occur in accordance with the provi- 
sions of $70.34(g). 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 199&95, 60 FR 57932, Nov. 24, 1995; 
Order No. 2289-2000, 65 FR 14407, 14410, Mar. 
16, 20001 

5 70.37 Property trust relationship. 
Real property, equipment, intangible 

property and debt instruments that are 
acquired or improved with Federal 
funds must be held in trust by the re- 
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or  improved. 
Recipients are required t o  record liens 
or other appropriate notices of record 
t o  indicate that personal or real prop- 
erty has been acquired or improved 
with Federal funds and that use and 
disposition conditions apply to  the 
property. 
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PROCUREMENT STANDARDS 

570.40 Purpose of procurement stand- 

Sections 7'0.41 through 70.48 set forth 
standards for use by recipients in es- 
tablishing procedures for the procure- 
ment of supplies and other expendable 
property, equipment, real property and 
other services with Federal funds. 
These standards are furnished t o  en- 
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex- 
ecutive orders. No additional procure- 
ment standards will be imposed by the 
Department upon recipients, unless 
specifically required by Federal statute 
or executive order or  approved by OMB. 

9 70.41 Recipient responsibilities. 
The standards contained in this sec- 

tion do not relieve the recipient of the 
contractual responsibilities arising 
under i t s  contract@). The recipient is 
the responsible authority, without re- 
course to the Department, regarding 
the settlement and satisfaction of all 
contractual and administrative issues 
arising out  of procurements entered 
into in support of an award or other 
agreement. This includes disputes, 
claims, protests of award, source eval- 
uation or other matters of a contrac- 
tual nature. Matters concerning Viola- 
tion of statute are to be referred to 
such Federal, State or local authority 
as may have proper jurisdiction. 

0 70.42 Codes of conduct. 
The recipient must maintain written 

standards of conduct governing the 
performance of i ts  employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga- 
nization which employs or is about t o  
employ any of the parties indicated 
herein. has a financial or other interest 

ards. 
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recipient shall neither solicit nor ac- 
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreements. However, re- 
cipients may set standards for situa- 
tions in which the financial interest is 
not substantial or the g i f t  is an unso- 
licited item of nominal value. The 
standards of conduct must provide for 
disciplinary actions to be applied for 
violations of such standards by offi- 
cers, employees, or agents of the re- 
cipient. 

5 70.43 Competition. 
All procurement transactions must 

be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
must be alert to organizational con- 
flicts of interest as well as noncompeti- 
tive practices among contractors that 
may restrict or eliminate competition 
or  otherwise restrain trade. In order to 
ensure objective contractor perform- 
ance and eliminate unfair competitive 
advantage, contractors that  develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals must 
be excluded from competing for such 
procurements. Awards must be made t o  
the bidder o r  offeror whose bid or offer 
is responsive to the solicitation and is 
most advantageous to the recipient, 
price, quality and other factors consid- 
ered. Solicitations must clearly set 
forth all requirements that the bidder 
or offeror must fulfill in order for the 
bid or offer to be evaluated by the re- 
cipient. Any and all bids or offers may 
be rejected when i t  is in the recipient's 
interest to do so. 

5 70.44 Procurement procedures. 
(a) All recipients must establish writ- 

ten procurement procedures. These 
procedures must provide for, at a min- 
imum, that paragraphs (a) (l), (21, and 
(3) of this section apply. 

(1) Recipients avoid purchasing un- 
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter- 
natives to  determine which would be 
the most economical and practical pro- 
curement for the Federal Government. 

(3) Solicitations for goods and serv- 
ices provide for all of the following: 

in the'firm selected 
officers, employees, 

for an award. The 
and agents of the 
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(i) A clear and accurate description 
of the technical requirements for the 
material, product or service t o  be pro- 
cured. In competitive procurements, 
such a description must not contain 
features which unduly restrict com- 
petition. 

(ii) Requirements which the bidder/ 
offeror must fulfill and all other fac- 
tors to be used in evaluating bids or 
proposals. 

(iii) A description, whenever prac- 
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of “brand 
name or equal” descriptions that bid- 
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to the extent p rao  
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi- 
ronment and are energy efficient. 

(b) Positive efforts must be made by 
recipients t o  utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos- 
sible. Recipients of Federal awards 
must take all of the following steps t o  
further this goal. 

(1) Ensure that small businesses, mi- 
nority-owned firms, and women’s busi- 
ness enterprises are used t o  the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con- 
tracts t o  encourage and facilitate par- 
ticipation by small businesses, minor- 
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter- 
prises. 

(4) Encourage contracting with con- 
sortiums of small businesses, minority- 
owned firms and women’s business en- 
terprises when a contract is too large 

§ 70.44 

for one of these firms to handle individ- 
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor- 
i t y  Business Development Agency in 
the solicitation and ntiljzation of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or- 
ders, and incentive contracts) may be 
determined by the recipient and must 
be appropriate for the particular pro- 
curement and for promoting the best 
interest of the program or project in- 
volved. The “cost-plus-a-percentage-of- 
cost” or “percentage of construction 
cost” methods of contracting must not 
be used. 

(d) Contracts must be made only with 
responsible contractors who possess 
the potential ability t o  perform suc- 
cessfully under the terms and condi- 
tions of the proposed procurement. 
Consideration must be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by agencies’ im- 
plementation of Exec. Order No. 12549 
and 12689, “Debarment and Suspen- 
sion.” 

(e) Recipients must, on request, 
make available for the Department, 
pre-award review and procurement doc- 
uments, such as request for proposals 
or invitations for bids, independent 
cost estimates, etc., when any of the 
following conditions apply. 

(1) A recipient’s procurement proce- 
dures or  operation fails t o  comply with 
the procurement standards in the De- 
partment’s regulation. 

(2) The procurement is expected to 
exceed the small purchase threshold 
fixed at 41 U.S.C. 403(11) (currently 
$25,000) and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation. 

(3) The procurement, which is ex- 
pected to exceed the small purchase 
threshold, specifies a “brand name” 
product. 
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(4) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure- 
ment. 

(5) A proposed contract modification 
changes the scope of a contract or in- 
creases the contract amount by more 
than the amount of the small purchase 
threshold. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995: 
Order No. 1998-95. 60 FR 51932, Nov. 24, 19951 

570.45 Cost and price analysis. 
Some form of cost or price analysis 

must be made and documented in the 
procurement files in connection with 
every procurement action. Price anal- 
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re- 
view and evaluation of each element of 
cost t o  determine reasonableness, 
allocability and allowability. 

8 70.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur- 
chase threshold must include the fol- 
lowing a t  a minimum: 

(a) Basis for contractor selection, 
(b) Justification for lack of competi- 

tion when competitive bids or offers 
are not obtained, and 

5 70.47 Contract administration. 
A system for contract administration 

must be maintained to ensure con- 
tractor conformance with the terms, 
conditions and specifications of the 
contract and to ensure adequate and 
timely follow up of all purchases. Re- 
cipients must evaluate contractor per- 
formance and document, as appro- 
priate, whether contractors have met 
the terms, conditions and specifica- 
tions of the contract. 

8 70.48 Contract provisions. 
The recipient must include, in addi- 

tion to provisions to define a sound and 
complete agreement, the following pro- 
visions in all contracts. The following 
provisions must also be applied to sub- 
contracts. 

(c) Basis for award cost or  price. 
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(a) Contracts in excess of the small 
purchase threshold must contain con- 
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro- 
priate. 

(b) All contracts in excess of the 
small purchase threshold must contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination must be effected 
and the basis for settlement. In addi- 
tion, such contracts must describe con- 
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
must provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub- 
contracts exceeding $lOO,OOO, the De- 
partment may accept the bonding pol- 
icy and requirements of the recipient, 
provided the Department has made a 
determination that the Federal Gov- 
ernment’s interest is adequately pro- 
tected. If such a determination has not 
been made, the minimum requirements 
are t o  be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The “bid guarantee” must con- 
sist of a firm commitment such as a 
bid bond, certified check, or other ne- 
gotiable instrument accompanying a 
bid as assurance that the bidder must, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A “performance bond” 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 
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(3) A payment bond on the part of the 
contractor for 100 percent of the con- 
tract price. A “payment bond” is one 
executed in connection with a contract 
t o  assure payment as required by stat- 
ute of all persons supplying labor and 
material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required in the 
situations described herein, the bonds 
must be obtained from companies hold- 
ing certificates of authority as accept- 
able sureties pursuant to 31 CFR part 
223, “Surety Companies Doing Business 
with the United States.” 

(d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients must 
include a provision to the effect tha t  
the recipient, the Department, the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, must have access to 
any books, documents, papers and 
records of the contractor which are di- 
rectly pertinent to a specific program 
for the purpose of making audits, ex- 
aminations, excerpts and tran- 
scriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors must contain the pro- 
curement provisions of appendix A to 
this part as applicable. 

REPORTS AND RECORDS 

B 70.50 Purpose of reporb and records. 
Sections 70.51 through 70.53 set forth 

the procedures for monitoring and re- 
porting on the recipient’s financial and 
program performance and the nec- 
essary standard reporting forms. They 
also set forth record retention require- 
ments. 

170.51 Monitoring and reporting pro- 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ- 
ity supported by the award. Recipients 
must monitor subawards to ensure sub- 
recipients have met the audit require- 
ments as delineated in 170.26. 

(b) Performance reports must be sub- 
mitted based on each calendar quarter. 
Reports are due thirty days after the 
reporting period, unless stated dif- 

gram performance. 

5 70.52 

ferently in the terms and conditions of 
the award. The final performance re- 
ports are due ninety calendar days 
after the expiration or termination of 
the award. 

(c) Performance reports must con- 
tain, for each award, brief information 
on each of the following. 

(1) A comparison of actual accom- 
plishments with the goals and objec- 
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to  cost data for com- 
putation of unit costs. 

(2) Reasons why established goals 
were not met, if appropriate. 

(3) Other pertinent information in- 
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(d) Recipients are required to  submit 
the original and two copies of perform- 
ance reports. 

(e) Recipients must immediately no- 
tify the department, in writing, of de- 
velopments tha t  have a significant im- 
pact on the award-supported activities. 
Also, written notification must be 
given in the case of problems, delays, 
or adverse conditions which materially 
impair the ability to  meet the objec- 
tives of the award. This notification 
must include a statement of the action 
taken or contemplated, and any assist- 
ance needed to  resolve the situation. 

(f) The Department will make site 
visits, as needed. 

(9) The Department will comply with 
clearance requirements of 5 CFR part 
1320 when requesting performance data 
from recipients. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995: 
Order No. 1998-95, 60 FR 51932, Nov. 24, 19951 

§ 70.52 Financial reporting. 
(a) The following forms or such other 

forms as may be approved by OMB are 
authorized for obtaining financial in- 
formation from recipients. 

(1) SF-269 or SF-269A, Financial Sta- 
tus Report. 

(i) Recipients are required to use the 
SF-269 or SF-269A to report the status 
of funds for all nonconstruction 
projects or programs. 
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(ii) Reports must be on an accrual 
basis. Recipients are not required to 
convert their accounting system, but 
must develop such accrual information 
through best estimates based on an 
analysis of the documentation on hand. 

(iii) The Department requires the 
SF-269, SF-269A, or turnaround docu- 
ment to be submitted no later than 
forty five days after the calendar quar- 
ter. The final report is due ninety days 
from the end date of the award. 

(b) When the Department needs addi- 
tional information or more frequent re- 
ports, the following will be observed. 

(1) When additional information is 
needed to comply with legislative re- 
quirements, the Department will issue 
instructions to require recipients t o  
submit such information under the 
“Remarks” section of the reports. 

(2) When the Department determines 
that a recipient’s accounting system 
does not meet the standards in 870.21, 
additional pertinent information to 
further monitor awards will be ob- 
tained upon written notice to the re- 
cipient until such time as the system is 
brought up to standard. The Depart- 
ment, in obtaining this information, 
will comply with report clearance re- 
quirements of 5 CFR part 1320. 

(3) The Department will accept the 
identical information from the recipi- 
ents in machine readable format or 
computer printouts or electronic out- 
puts in lieu of prescribed formats. 

(4) The Department will provide com- 
puter or electronic outputs to recipi- 
ents when such expedites or contrib- 
utes to the accuracy of reporting. 
[Order No, 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

5’70.53 Retention and access require- 

(a) This section sets forth require- 
ments for record retention and access 
to records for awards to recipients. The 
Department will not impose any other 
record retention or access require- 
ments upon recipients. 

(b) Financial records, supporting doc- 
uments, statistical records, and all 
other records pertinent to an award 
must be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 

ments for records. 
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annually, from the date of the submis- 
sion of the quarterly or annual finan- 
cial report, as authorized by the De- 
partment. The only exceptions are the 
following: 

(1) If any litigation, claim, or audit is 
started before the expiration of the 
three year period, the records must be 
retained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
must be retained for three years after 
final disposition. 

(3) When records are transferred to or 
maintained by the Department, the 
three year retention requirement is not 
applicable to the recipient . 

(4) Indirect cost rate proposals, cost 
allocations plans, etc. as specified in 
§70.53(g). 

(c) Copies of original records may be 
substituted for the original records if 
authorized by the Department. 

(a) The Department will request 
transfer of certain records to its cus- 
tody from recipients when it deter- 
mines that the records possess long 
term retention value. However, in 
order t o  avoid duplicate recordkeeping, 
the Department will make arrange- 
ments for recipients to retain any 
records that are continuously needed 
for joint use. 

(e) The Department, i ts  Inspector 
General, Comptroller General of the 
United States, or any of their duly au- 
thorized representatives, have the 
right of timely and unrestricted access 
t o  any books, documents, papers, or 
other records of recipients that are per- 
tinent to the awards, in order to make 
audits, examinations, excerpts, tran- 
scripts and copies of such documents. 
This right also includes timely and rea- 
sonable access to a recipient’s per- 
sonnel for the purpose of interview and 
discussion related to such documents. 
The rights of access in this paragraph 
are not limited t o  the required reten- 
tion period, but must last as long as 
records are retained. 

(f) Unless required by statute, the 
Department will not place restrictions 
on recipients tha t  limit public access 
t o  the records of recipients that  are 
pertinent to an award, except when the 
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Department can demonstrate that such 
records must be kept confidential and 
would have been exempted from disclo- 
sure pursuant t o  the Freedom of Infor- 
mation Act (5 U.S.C. 552) if the records 
had belonged to  the Department. 

(9) Indirect cost rate proposals, cost 
allocation plans, etc. Paragraphs (g)(l) 
and (g)(2) of this section apply to  the 
following types of documents, and their 
supporting records: Indirect cost rate 
computations or  proposals, cost alloca- 
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 

(1) If submitted for negotiation. If the 
recipient submits to  the Department or 
the subrecipient submits t o  the recipi- 
ent the proposal, plan, or other com- 
putation t o  form the basis for negotia- 
tion of the rate, then the three year re- 
tention period for its supporting 
records starts on the date of such sub- 
mission. 

(2) If not submitted for negotiation. If 
the recipient is not required to submit 
t o  the Department or the subrecipient 
is not required to submit t o  the recipi- 
ent the proposal, plan, or other com- 
putation for negotiation purposes, then 
the three year retention period for the 
proposal, plan, o r  other computation 
and its supporting records starts at the 
end of the fiscal year (or other ac- 
counting period) covered by the pro- 
posal, plan, or other computation. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

TERMINATION AND ENFORCEMENT 

870.60 Purpose of termination and en- 

Sections 70.61 and 70.62 set forth uni- 
form suspension, termination and en- 
forcement procedures. 

9 70.61 Termination. 
(a) Awards may be terminated in 

whole or in part only if paragraph (a) 
(l), (2) or (3) of this section apply. 

(1) By the Department, if a recipient 
materially fails to  comply with the 
terms and conditions of an award. 

(2) By the Department with the con- 
sent of the recipient, in which case the 

forcement. 

5 70.62 

two parties must agree upon the termi- 
nation conditions, including the effec- 
tive date and, in the case of partial ter- 
mination, the portion to  be termi- 
nated. 

(3) By the recipient upon sending to  
the Department written notification 
setting forth the reasons for such ter- 
mination, the effective date, and, in 
the case of partial termination, the 
portion t o  be terminated. However, if 
the Department determines in the case 
of partial termination that the reduced 
or modified portion of the grant will 
not accomplish the purposes for which 
the grant was made, it may terminate 
the grant in i ts  entirety under either 
paragraph (a) (1) or (2) of this section. 

(b) If costs are allowed under an 
award, the responsibilities of the re- 
cipient referred to  in 570.71(a), includ- 
ing those for property management as 
applicable, must be considered in the 
termination of the award, and provi- 
sion must be made for continuing re- 
sponsibilities of the recipient after ter- 
mination, as appropriate. 

8 70.62 Enforcement. 
(a) Remedies for  noncompliance. If a re- 

cipient materially fails to comply with 
the terms and conditions of an award, 
whether stated in a Federal statute, 
regulation, assurance, application, or 
notice of award, the Department will, 
in addition to  imposing any of the spe- 
cial conditions outlined in 570.14, take 
one or more of the following actions, as 
appropriate in the circumstances. 

(1) Temporarily withhold cash pay- 
ments pending correction of the defi- 
ciency by the recipient or more severe 
enforcement action by the Department. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 

(3) Wholly or partly suspend or ter- 
minate the current award. 

(4) Withhold further awards for the 
project or program. 

(5) Take other remedies that may be 
legally available. 

(b) Hearings and appeals. In taking an 
enforcement action, the Department 
will provide the recipient an oppor- 
tunity for hearing, appeal, or other ad- 
ministrative proceeding to  which the 
recipient is entitled under any statute 
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or regulation applicable to the action 
involved. 

(c) Effects of suspension and termi- 
nation. Costs of a recipient resulting 
from obligations incurred by the re- 
cipient during a suspension or after 
termination of an  award are not allow- 
able unless the Department expressly 
authorizes them in the notice of sus- 
pension or termination or subse- 
quently. Other recipient costs during 
suspension or after termination which 
are necessary and not reasonably 
avoidable are allowable if paragraphs 
(e) (1) and (2) of this section apply. 
(1) The costs result from obligations 

which were properly incurred by the re- 
cipient before the effective date of sus- 
pension or  termination, are not in an- 
ticipation of it,  and in the case of a ter- 
mination, are noncancellable. 

(2) The costs would be allowable if 
the award were not suspended or ex- 
pired normally at the end of the fund- 
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and sus- 
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
Exec. Order No. 12549 and 12689 and the 
Department implementing regulations 
(see 570.13). 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

Subpart D-After-the-Award 
Requirements 

570.70 Purpose. 
Sections 70.71 through 70.73 contain 

closeout procedures and other proce- 
dures for subsequent disallowances and 
adjustments. 

§ 70.71 Closeout procedures. 
(a) Recipients must submit, within 90 

calendar days after the date of comple- 
tion of the award, all financial, per- 
formance, and other reports as required 
by the terms and conditions of the 
award. The Department may approve 
extensions when requested in writing 
by the recipient. 

(b) Unless the Department authorizes 
an extension, a recipient must liq- 
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uidate all obligations incurred under 
the award not later than ninety cal- 
endar days after the funding period or 
the date of completion as specified in 
the terms and conditions of the award 
or in agency implementing instruc- 
tions. 

(c) The Department will make 
prompt payments to a recipient for al- 
lowable reimbursable costs under the 
award being closed out. 

(d) The recipient must promptly re- 
fund any balances of unobligated cash 
that the Department has advanced or 
paid and that is not authorized to be 
retained by the recipient for use in 
other projects. OMB Circular A-129 
governs unreturned amounts that be- 
come delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Depart- 
ment will make a settlement for any 
upward or downward adjustments to 
the Federal share of costs after close- 
out reports are received. 

(f) The recipient must account for 
any real and personal property ac- 
quired with Federal funds or received 
from the Federal Government in ac- 
cordance with 55 70.31 through 70.37. 

(9) In the event a final audit has not 
been performed prior to the closeout of 
an award, the Department retains the 
right t o  recover an appropriate amount 
after fully considering the rec- 
ommendations on disallowed costs re- 
sulting from the final audit. 

5 70.72 Subsequent adjustments and 

(a) The closeout of an award does not 
affect any of the following. 
(1) The right of the Department to 

disallow costs and recover funds on the 
basis of a later audit or other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

continuing responsibilities. 

(3) Audit requirements in $70.26. 
(4) Property management require- 

ments in §§ 70.31 through 70.37. 
(5) Records retention as required in 

870.53. 
(b) After closeout of an award, a rela- 

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the Depart- 
ment and the recipient, provided the 
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responsibilities of the recipient re- 
ferred t o  in §70.73(a), including those 
for property management as applica- 
ble, are considered and provisions made 
for continuing responsibilities of the 
recipient, as appropriate. 

5 70.73 Collection of amounts due. 
(a) Any funds paid to a recipient in 

excess of the amount t o  which the re- 
cipient is finally determined to be enti- 
tled under the terms and conditions of 
the award constitute a debt to the Fed- 
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the Department may reduce 
the debt by paragraph (a) (l), (2) or (3) 
of this section. 
(1) Making an administrative offset 

against other requests for reimbwse- 
ments. 

(2) Withholding advance payments 
otherwise due t o  the recipient. 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the Department may charge inter- 
est on an overdue debt in accordance 
with 4 CFR chapter II, “Federal Claims 
Collection Standards.” 

APPENDM A TO PART ‘/&CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient in- 
cluding small purchases, must contain the 
following provisions as applicable: 

1. Equal Employment Opportunity-All con- 
tracts must contain a provision requiring 
compliance with Exec. Order No. 11246, 
“Equal Employment Opportunity,” as 
amended by Exec. Order No. 11375, “Amend- 
ing Executive Order 11246 Relating to Equal 
Employment Opportunity,” and as supple- 
mented by regulations at 41 CFR part 60, 
“Office of Federal Contract Compliance Pro- 
grams, Equal Employment Opportunity, De- 
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repair of public work, to give up any part of 
the compensation t o  which he is otherwise 
entitled. The recipient must report all sus- 
pected or reported violations to the Depart- 
ment. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a-7)-When required by Federal pro- 
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than $2000 must include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a-7) and as supplemented by 
Department of Labor regulations (29 CFR 
part 5, “Labor Standards Provisions Applica- 
ble to Contracts Governing Federally Fi- 
nanced and Assisted Construction”). Under 
this Act, contractors must be required t o  
pay wages to laborers and mechanics at a 
rate not less than the minimum wages speci- 
fied in a wage determination made by the 
Secretary of Labor. In addition, contractors 
are required to  pay wages not less than once 
a week. The recipient must place a copy of 
the current prevailing wage determination 
issued by the Department of Labor in each 
solicitation and the award of a contract 
must be conditioned upon the acceptance of 
the wage determination. The recipient must 
report all suspected or reported violations to  
t h e  Department. 

4. Contract Work HOUTS and Safety Standards 
Act (40 U.S.C. 327-333tWhere applicable, all 
contracts awarded by recipients in excess of 
$2000 for construction contracts and in ex- 
cess of $2500 for other contracts that involve 
the employment of mechanics or laborers 
must include a provision for compliance with 
sections 102 and 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 
327-333), as supplemented by Department of 
Labor regulations (29 CFR part 5). Under sec- 
tion 102 of the Act, each contractor is re- 
quired to compute the wages of every me- 
chanic and laborer on the basis of a standard 
work week of forty hours. Work in excess of 
the standard work week is permissible pro- 
vided that the worker is compensated at a 
rate of not less than one and one-half times 
the basic rate of pay for all hours worked in 
excess of forty hours in the work week. Sec- 
tion 107 of the  Act is applicable to construc- 
tion work and provides that no laborer or 
mechanic shall be required to work in sur- 
roundings or under working conditions 
which are unsanitary, hazardous or dan- 
gerous. These requirements do not apply to 
the purchases of supplies or materials or ar- 
ticles ordinarily available on the open mar- 
ket, or contracts for transportation or trans- 
mission of intelligence. 

5. Rights to Inventions Made Under a Con- 
tract 07 Agreement-Contracts or agreements 
for the performance of experimental, devel- 
opmental, or research work must provide for  
the rights of the Federal Government and 
the recipient in any resulting invention in 
accordance with 37 CFR part 401, “Rights to 

partment of Labor.” 
2. Copeland “Anti-Kickback” Act (I8 U.S.C. 

874 and PO U.S.C. 276c)-All contracts and sub- 
awards in excess of $2000 for construction or 
repair awarded by recipients and subrecipi- 
ents must include a provision for compliance 
with the Copeland “Anti-Kickback’’ Act (18 
U.S.C. 8741, as supplemented by Department 
of Labor regulations (29 CFR part 3, “Con- 
tractors and Subcontractors on Public Build- 
ing or Public Work Financed in Whole or in 
Part  by Loans or Grants from the United 
States”). The Act provides that each con- 
tractor or subrecipient must be prohibited 
from inducing, by any means, any person 
employed in the construction, completion, or 
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Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern- 
ment Grants, Contracts and Cooperative 
Agreements.” and any implementing regula- 
tions issued by the awarding agency. 

6. Clean Air Act (42 U.S.C. 7401 et sep.) and 
the Federal Watm Pollution Control Act (33 
U.S.C. 1251 et sep.), as amended-Contracts 
and subawards of amounts in excess of 
$100,000 must contain a provision that re- 
quires the recipient to agree to comply with 
all applicable standards, orders or regula- 
tions issued pursuant to the Clean Air Act 
(42 U.S.C. 7401 et sep.) &d the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seg.). Violations must be reported to  
the Department and the Regional Office of 
the Environmental Protection Agency 
(EPA). 

7. Byrd Anti-Lobbying Amendment (31 U.S.C. 
I352)-Contractors who apply or bid for an 
award of $100,000 or more must file the re- 
quired certification. Each tier certifies to  
the tier above that it will not and has not 
used Federal appropriated funds to pay any 
person or organization for influencing or at- 
tempting to influence an officer or employee 
of any agency, a Member of Congress, officer 
or employee of Congress, or an employee of a 
Member of Congress in connection with ob- 
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier must also disclose any lobbying with 
non-Federal funds that takes place in con- 
nection with obtaining any Federal award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 
8. Debarment and Suspension (Exec. Order 

No. 12549 and 12689)-No contract shall be 
made to parties listed on the General Serv- 
ices Administration’s List of Parties Ex- 
cluded from Federal Procurement or Non- 
procurement Programs in accordance with 
Exec. Order No. 12549 a n d  12689, “Debarment 
and Suspension.” This list contains the 
names of parties debarred, suspended, or oth- 
erwise excluded by agencies, and contractors 
declared ineligible under statutory or regu- 
latory authority other than Exec. Order No. 
12549. Contractors with awards that exceed 
the small purchase threshold must provide 
the required certification regarding its ex- 
clusion status and that of its principal em- 
ployees. 
[Order No. 1980-95, 60 FR 38242, July a6, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. a4, 19951 
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