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EMERGENCY SHELTER CONTRACT

31384

THIS EMERGENCY SHELTER CONTRACT (this “Contract”) is made and

entered, in duplicate, as of September 23, 2009 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 22, 2009, by and between DISABLED RESOURCES CENTER, INC., a
nonprofit California corporation (“Organization”), with offices located at 2750 Spring
Street, Suite 100, Long Beach, California 90806, and the CITY OF LONG BEACH, a
municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“HUD”) for a program to provide human and social
services to homeless residents of the City; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide emergency housing
and supportive services to homeless residents of the City and the City has selected
Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides human and social services to homeless
residents of the City; and

WHEREAS, City wishes to support these services by providing Emergency
Shelter Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides grant funding within a maximum amount and
program accountability by the City; and

WHEREAS, Organization agrees to perform these services and provide to
the City the information and supporting documentation required in this Contract;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree asfdfiowss ¥Wii: ;.

Section 1. The above recitals ‘are true and correct and are incorporated
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in the Contract.
Section 2.

A Organization shall provide emergency shelter in conjunction
with supportive services to homeless residents of the City based on Intake and
Assessment, in accordance with Attachment “A” entitled “Statement of Work”,
Attachment “B” entitled “Budget”, Attachment “C” entitled “Compliance with
Federal Regulations”, Attachment “D” entitled “Office of Management Budget
(‘OMB”) Circular A-110", Attachment “E” entitled “OMB Circular A-1227
Attachment “F” entitled “OMB Circular A-133", Attachment “G” entitled “Health
Information in Compliance with the Health Insurance Portability and Accountability
Act of 1996 Business Associate Agreement”, Attachment “H” entitled “Certification
Regarding Debarment”, Attachment “I” entitled “Certification Regarding Lobbying”,
Attachment “J” entitled “Emergency Shelter Grant Program Purpose and
Definitions”, all of which are attached hereto and incorporated by reference, and
the Emergency Shelter Grant Program Desk Guide and the City of Long Beach
Grants Monitoring Guidelines, both of which have been separately provided to
Organization and are incorporated by this reference.

B. Organization shall adhere to all policies, procedures, rules
and regulations established by HUD and sources including but not limited to the
Emergency Shelter Grant Program Desk Guide, OMB Circulars, Code of Federal
Regulations (“CFR"), United States Codes, City of Long Beach Grants Monitoring
Guidelines, this Contract, the City’s contract with HUD for the funds dispersed
under this Contract, the Request for Proposal (“RFP”), Organization’s proposal in
response to the RFP, and all Information Bulletins issued by the City’s Department
of Health and Human Services, Homeless Services Division. |n addition to and
without in any way limiting the foregoing, Organization shall comply with all laws
and regulations set forth in 24 CFR Part 576.

Section 3. The terms of this Contract shall commence at midnight on
2

LT:bg A09-03186
L:\Apps\CtyLaw32\WPDocs\D005\P010100182354.D0C




OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O ©O© 00 N O g b W N -

N N N N N N NN N N A A A @ a2 @2 @A« @ -
0 ~N O O A W N A 0O O ONOO O bW DN -

October 1, 2009, and, unless sooner terminated as provided herein, shall terminate at
August 31, 2011.
Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind and/or cash
match at a dollar for dollar rate of funds received from the City under this Contract.
Further, Organization shall maintain cash reserves equivalent to three (3) months
of funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Thirty One Thousand Nine Hundred Seventy-Six
Dollars ($31,976.00) over the term of this Contract. Upon execution of this
Contract, the City shall disburse the funds payable hereunder in due course of
payments following receipt from Organization of billing statements in a form
approved by the City showing expenditures and costs identified in Attachment “B".

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may with the prior written approval of the Director of the
City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment in expenditures shall not cause the
amount of the total budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and the amount of required matching
funds to each invoice. Invoices shall also show units of service and costs

identified in Attachment “B”. Failure to submit an invoice and its accompanying
3
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documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses
or inadequate documentation shall result in a Disallowed Cost Report. The
Disallowed Cost Report was created to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and similar reasons. In
the event that an item is disallowed in the invoice, Organization will be permitted to
resubmit the disallowed costs along with adequate source documentation, other
eligible expenses, and the like in the next invoice. The City reserves the right to
refuse payment of an invoice (a) received by it thirty (30) days after Organization
provided the services relating to that invoice; (b) including inallocable or ineligible
expenses; or (c) for the unauthorized expense of funds requiring written approval
for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work and Capers
Demographics certified by one of Organization's officers or by its Executive
Director. The City reserves the right to refuse payment of any outstanding invoice
if Organization fails to submit a final invoice or final reports within fifteen (15) days
of the end of the Operational Year.

G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required

fiscal and programmatic documents within fifteen (15) days after the end of the
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Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and final reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach or noncompliance by the City.

. All reimbursement by the City is contingent upon the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. Organization shall participate in the City's Homeless
Management Information System (HMIS) and obtain funding to ensure
participation. Organization shall ensure implementation, operation and
maintenance necessary for participation throughout the term of this Contract.
Further, Organization shall enter data into the HMIS system on a regular basis (at
least weekly) and in a timely manner.

D. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the

audit report is optional.
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Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee or applicant for employment because of race,
religion, national origin, color, age, sex, sexual orientation, gender identity, AIDS,
AIDS related condition, age, disability or handicap. Organization shall take
affirmative action to assure that applicants are employed or served, and that
employees and applicants are treated during employment or services without
regard to these categories. Such action shall include but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; lay-off or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will

not secure workers’ compensation or pay unemployment insurance to, for or on
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Organization’s behalf, and (c) the City will not provide, and Organization and
Organization’s employees are not entitled to, any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization’s employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior
written consent of City. Any attempted assignment or delegation shall be void, and any
assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City") against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from

grant funds allocated to Organization if itemized on Attachment “B") for the
8
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duration of this Contract the following insurance and bond against claims for

injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives,

employees, volunteers or subcontractors.

LT:bg A09-03186

1. Commercial general liability insurance (equivalent in
scope to I1ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commissions, and their officials, employees and
agents shall be named as additional insureds by endorsement (on the City’s
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions, and their officials, employees and agents.

2. Workers’ Compensation insurance as required by the
California Labor Code.

3. Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

4, Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

5. Commercial automobile liability insurance (equivalent
in scope to 1ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

6. Blanket Honesty Bond in an amount equal to at least

fifty percent (50%) of the total amount to be disbursed to Organization
9
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hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to

safeguard the proper handling of funds by employees, agents or

representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. [If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’'s Risk
Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City's Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’s Department of Health and Human Services, who will forward it to the
City’s Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City's Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors which Organization uses in the performance of services hereunder
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maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of the insurance
required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization's
contractors and subcontractors, at any time. Organization shall make available to
the City's Risk Manager or designee all books, records and other information
relating to the insurance coverage required herein, during normal business hours.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City's Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope, or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.
A Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used,
11
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then the building must be maintained as a shelter for homeless individuals for not
less than three (3) years or, if the grant funds will be used for major renovation or
conversion of the building, for not less than ten (10) years, according to a written
determination delivered to Organization by the City, and such determination shall
state when the applicable period of time shall commence and terminate.

B. Organization certifies that the building for which the grant
funds will be used for essential services, maintenance, operations and/or
homeless prevention services shall be maintained as a shelter or provider of
programs for homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City’s
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City’s
Planning and Building Department has completed an environmental review under
24 CFR Part 58, and Organization shall not commence such services until the City
informs Organization of the completion and conditions of said environmental
review.

E. Organization shall provide reports as required by the City and
HUD.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
emergency shelters pursuant to the Emergency Shelter Grant Program, and
except as described in Section 11.G. below, Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

2. In connection with costs of its services hereunder,

12
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engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking
emergency shelter and related services on the basis of religion or
limit such services or give preference to persons on the basis of
religion;

(¢) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3. The portion of the facility used as an emergency shelter
assisted in whole or in part under this Contract or in which services are
provided that are assisted under this Contract shall contain no sectarian
religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Emergency Shelter

Grant Program. However, an organization that participates in a HUD funded

program shall comply with the following provisions if it is deemed to be a religious

or faith-based organization.

LT:bg A09-03186

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and patrticipation must be voluntary for the beneficiaries
of the HUD funded programs or services.

2. A religious or faith-based organization will retain its
13
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independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

3. A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

4, HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as

its principal place of worship, however, are ineligible for HUD funded

14
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improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.
H. Organization shall provide homeless individuals with
assistance in obtaining:

1. Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and

2. Other Federal, State and local private assistance
available for such individuals, including mainstream resources.

l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown in Attachment “H".
K. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “I”.
Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.
Section 13. The City shall facilitate the submission of all reports required

by HUD based on information submitted by Organization to the City. The City shall act
15
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as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organizations’ application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Manager, Homeless Services Officer, and to Organization at the address first stated
herein. Notice shall be deemed given on the date personal delivery is made or the date
shown on the return receipt, whichever is earlier. Notice of change of address shall be
given in the same manner as stated herein for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. |If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
16
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the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

DISABLED RESOURCES CENTER, INC.,
a nonprofit California corporation

70/73 , 2009 By
/ President
Type or Print Name
/0 / <3 , 2009 By
/ Secretary
Type or Print Name

“Organization”

CITY OF LONG BEACH, a municipal
corporation

” X 2000 By Assistant City Manager

City Manager
EXECUTED PURSUANT
“Cityl’

TO SECTION 301 OF
THE CITY CHARTER,

This Contract is approved as to form on , 2009.
ROBERT E. ANNijeV
/\
Députy ,
17
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AGENCY NAME:

Disabled Resources Center

City of Long Beach
Emergency Shelter Grant (ESG) Program 2009-2011
Scope of Work

CONTRACT NUMBER:

PENDING

Program Objective: To empower people with disabilities to live independently in the community, to make their own decisions about their lives and to advocate

on their own behalf.

3 o & 7 % A (5t M i

Actual '

i Cumulativé

B Actual

ESG 09-11 SOW (DRC)_FINAL.xIs

PAGE ....)

s : Cumulative Actual | Cumulative| Actual | Cumulative
1. Atleast 60% (65/110) of participants will
receive Utility or Rental Assistance. 65
3. Atleast 80% (80/110) of participants will
complete the Independent Living Skills Training. 80
4. Atleast 80% (80/100) of participants will
complete the Housing Training.
80
Total Unduplicated Clients Served: 88
ATTACHMENT ... A

OF ....\..... PAGES

9/22/2009, 3:40 PM




Attachment “B”




CITY OF LONG BEACH
EMERGENCY SHELTER GRANT (ESG) PROGRAM 2009-2011
PROGRAM BUDGET FOR__Disabled Resources Center CONTRACT #

PROJECT ADDRESS: _ 2750 E. Spring Street, Suite 100, Long Beach, CA 90806

ESSENTIAL || PREVENTION | OPERATIONS

BUDGET ITEM ALLOCATION SERVICES SERVICES (STAFF) OPERATIONS BUDGETED SERVICE ACTIVITIES

Provides full intake and assessment to clients requesting
assistance; determines eligibility for either utility or rental
. . assistance; assists clients in developing goals and

1. Housing Coordinator - 0.25 FTE 19,976 19.976 outcome; develops Independent Living Plans, addresses
methods to accomplish ILPs and the steps needed to

7 prevent homelessness.

TOTAL ESSENTIAL SERVICES 19,976 19,976 Total Essential Services for Reimbursements

PREVENTION SERVICES

Funds for individual or families to assist with Utilities and/or

1. Utilities/Eviction Prevention Assistance 12,000 Eviction Prevention

TOTAL PREVENTION SERVICES 12,000 Total Prevention Services for Reimbursements

Essential Services and Prevention Services

07

TOTAL CLB CONTRACT 31,976

ESG Program Budget 2009-2011

P——
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§574.640

R of this part apbly to activities under
Lhis program.

[64 FL 50226, Bept. 15, 1999]

§574.640 Tlood insurance protection.

No property to be assisted under this
part may be located in an area that has
been identified by the Federal Emer-
gency Management Agency (FEMA) as
having special {lood hazards, unless:

ta)1ly The conununity in which the
area Is situated is participating in the
National Flood Insurance Program and
the regulations thereunder (4 CFR
parts 59 through 79); or

(2) Less than a year has passed since
FEMA notification regarding such haz-
ards: and

(b) The grantee will ensure that fiood
insurance on the structure is obtained
in compliance with section 102(a) of the
Flood Disaster Protection Act of 1973
(42 U.5.C. 4001 et seq.).

§574.645 Coastal barriers,

In accordance with the Coastal Bar-
rier Resources Act, 16 U.S.C. 3501. no fi-
nancial assistance under this pari may
be made available within the Coastal
Barrier Rescurces System.

§574.650 Audit.

The financial management sysiem
nsed by a State or unit of general local
government that is a grantee must pro-
vide for audits in accordance with 24
CFR part 44. A nonprefit organization
that is a grantee or a project sponsor is
subject to the audit reqguirements set

forth in 24 CFR part 45.

24 CFR Ch. V (4-1-09 Edition)

PART 576—EMERGENCY SHELTER
GRANTS PROGRAM: STEWART B,
McKINNEY HOMELESS ASSIST-
ANCE ACT

Subpart A—General

sec.

576.1 Applicability and purpose.
a76.8 Definitions.

576.5 Allocation of grant amounts.

Subpart B—Eligibie Activities

576.21 Tligihle activities.
576.23 TFaith-based activities,
876.25 Who may carry out eligible activities,

Subpart C—Award and Use of Grant
Amounts

576.21 Application requirements,
576.32 Review and approval of applications.
576.835 Deadlines for using grant amounts.

Subpart D—Realiocations

a76.41 Reallpcation: lack of approved con-
solidated plan—formula cities and coun-
ties.

576.43 Reallocation of grant amounts: lack
of appreved consolidated plan—States.
territories. and Indian trihes,

576.4% Reallocation of grant amounts: re-
turned or unused amounnts,

Subpart E—Program Reguirements

576.51 Matching funds.

576.53 Use as an emergency shelter.

576.55 Building standards.

576.56 Homeless assistance and participa-
tion.

376.57 Other Federal reguirements.

576.59 Relocation and acguisition.

Subpart F—Grant Administration
576.61 Responsibility for grant administra-

§574.655 Wage rates.

The provisions of the Davis-Bacon
Act (40 G.8.C. 276a-278a-5) do not apply
to this program, except where funds re-
celved under this part are combined
with funds from other Federal pro-
crams that arée subject to the Act.

[5% PR 17201, Apr. 11, 1984]

tion.
576.63 Method of payment.
576.60 Recordkeeping.
576.67 SBanctions.
AUTHORITY: 42 U.5.C. 35351 angd 11376,

SourcE: B4 FR AGTHY. Nov. T. 1989. unless
otherwise noted.

Subpart A—General

§576.1 Applicability and purpose.

This part implements the Emergency
Shelter Grants program contained in
subtitle B of title IV of the Stewart B.
McKinney Homeless Assistance Act (42

216
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Ofc. of Asst. Secy., Comm. Planning, Develop., HUD

U.8.C. 11571-11378). The program au-
thorizes the Secretary to malke grants
to States. units of general local gov-
ernment. territories, and Indian tribes
tand to private nonprofit organizations
providing assistance to homeless indi-
viduals in the case of grants made with
reallocated amceunts) for the rehabili-
tation or conversion of huildings for
use as emergency shelter for the home-
less, for the pavment of certain oper-
ating expenses and essential services in
connection with emergency shelters for
the homeless, and for homeless preven-
tion activities. The program is de-
signed to bhe the first step in a con-
tinuum of assistance to enable home-
less individuals and families to move
toward independent living as well as to
prevent homelessness.

{61 FR 51348, Oct. 2. 199€]

§576.3 Definitions.

The terms Grantge and HUD are de-
fined in 24 CFR part 5.

Administrative costs means as the
term is defined in §583.135(b) of this
part. except that the exclusion reiates
to the costs of carrving out eligible ac-
tivities under §376.21(a.

Consolidated plan means the plan pre-
pared in accordance with part 91 of this
title. An approved conselidated plan
means a consolidated plan that has
been approved by HUD in accordance
with part 91 of this title.

Conversion means a change in the use
of a building to an emergency shelter
for the homeless under this part, where
the cost of conversion and any rehabili-
tation costs exceed 76 percent of the
value of the building after conversion.

Emergency shelter means any facility,

tIie Primary purpose of winch is to-pro-———dajerrehabitifationmeansrehabilita——e—

vide temporary or transitional shelter
for the homeless in general or for spe-
cific populations of the homeless.

Essential services includes services
concerned with employment, health,
drug abuse, and education and may in-
clade (but are not limited to}:

(1) Assistance in obtaining perma-
nent housing.

(2) Medical and psychological coun-
seling and supervision.

(3) Employment counseling.

(4) Nutritional counseling.

(h) Substance abuse treatment and
counseling.

§576.3

(6 Assistance in obtaining other Fed-
eral, State. and local assistance includ-
ing mental health benefits: empioy-
ment counseling; medical assistance:
Veteran's benefits: and income support
agsistance such as Supplemental Secu-
rity Income benefits, Aid te Families
with Dependent Children. General As-
sistance, and Food Stamps:

{7y Other services such as child care,
transpertation, job placement and job
training; and

(8) Staff salaries necessary to provide
the above services.

Formula city or couniy means a metro-
politan city or urban county that is el-
igible to receive an allocation of grant
amounts under §576.5.

Homeless means as the term is defined
in 42 U.S.C. 11302.

Homeless prevention means activities
or programs designed to prevent the in-
cidenece of homelessness. including (but
not limited toj:

(1) Short-term subsidies to defray
rent and utility arrearages for families
that have received eviction or utility
termination notices;

(%) Becurity deposits or first month's
rent to permit a homeless famiiy to
move invo its own apartment:

(3) Mediation programs for landlord-
tenant disputes;

(4) Legal services programs for t{he
representation of indigent tenants in
eviction proceedings:

(5) Payvments o prevent foreclosure
on a hore; and

(8) Other innovative programs and
activities designed to prevent the inci-
dence of homelessness.

Indian tribe means as the term is de-
fined in 42 U.8.C. 5302(a).

tion that involves costs in excess of 75
percent, of the value of the building he-
{ore rehabilitation.

Metropolitan city means a city that
was classified as a metropolitan city
under 42 U.S.C. 5302(a) for the fiscal
year immediately preceding the fiscal
year for which emergency shelter grant
amonnts are made available.

Nonprofit vecipient means any privase
nonprofit organization providing as-
sistance to the homeless, to which a
State or unit of general local govern-

217

ment distributes emergency shelter
grant amounts.
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§576.5

Obligated means that the grantee or
State recipient. as appropriate, has
placed orders. awarded contracts, re-
ceived services. or entered similar
transactions  that require payment
froni the grant amount. Grant amounts
that a unit of general local governiment
or State awards to a private nonprofit
organhization by a written agreement or
letter of award requiring payment from
the grant amount are obligated.

Private nonprofit organization means
as the term is defined in 42 U.S.C. 11371

tehabilitation means the labor, mate-
rialsg, tools, and other costs of improv-
ing buildings. other than minor or roun-
tine repairs. The term includes where
the uge of a building is changed to an
emergency shelter and the cost of this
change and any rehabilltation costs
does not exceed 75 percent of the value
of the building before the change in
use.

Renozaiion means rehabilitation that
involves costs of 75 percent or less of
the value of the building before reha-
bilitation.

Responsible entify means as the term
1 defined in §08.2 of this title. as ap-
phied though §58.1tx 31 of this title and
§576.5%(e ).

State means each of the several
States and the Commonwealth of Puer-
to Rico.

Territery means each of the following:
the Virgin Islands. Guam, American
Samoa, the Northern Mariana Islands.
Palau (Trust Territory of the Pacific).
and any other territory or possession
of the United States.

State recipient means any unit of gen-
eral local government or nonprofit or-
panization te which a State makes

24 CFR Ch. V (4-1-09 Edition)

otherwise reasonably established by
the grantee or the State recipient.

54 TR 46799, Nov. 7. 1988, as amended at 58
FER 56128. Oct. 31, 1991: 60 FR 1818. Jan. 5. 1885:
61 PR 5210, Feb. 9. 1986 61 FI? 51548, Oct. 2,
1986]

$576.5 Allocation of grant amounts.

(ay Territories. BUD will set aside for
allocation to the territories an amount
equal to 0.2 percent of the total
amount of each appropriation under
this part in any fiscal year. HUD will
allocate this set-aside amount to each
territory based upon its proportionate
share of the total population of all ter-
ritories.

(hy States, metropolitan cities. urban
counties, and mdian {ribes, HUD will al-
locate the amounts that remain after
the set-aside to territories under para-
graph (a) of this section. to States,
metropolitan cities., urban counties,
and Indian tribes. as provided in 42
T.8.€. 11373. HUD will subsequently
distribute the amount set aside for In-
dian tribes under thiz paragraph as
provided in §576.31.

(c) Notification of allocation amount.
HUD will notify in writing each State,
metropolitan city. urbar county. anc
territory that is eligible to receive an
allocation under this section of the
amount of its alloecation.

[61 FR 21548, Oct. 2, 1994]

Subpart B—Eligible Activities

§576.21 Eligible activities.

() Eligible activities, Emergency shel-
ter grant amounts may be nsed for one
or more of the following activities re-
lating %0 emergency shelter for the

—mvallable —emergency —shotter—sramt— Jameless :

amounts,

Uit of geneval local governyient means
any city, county, town. township. par-
ish. village. or other general purpose
political subdivision of a Stats.

Urban county means a county that
was classified as an urban county
under 42 U.S.C. 5302ta) for the fiscal
year immediately preceding the fiscal
vear for which emergency shelter grant
amounts are made available,

Value of the building means the mone-
tary value assigned to a building by an
independent real estate appraiser, or as

(1) Renovation, major rehabilitation,
or conversion of buildings for use as
emergency shelters for the homeless;

(2} Provision of essential services to
the homeless, subject to the limita-
tions in paragraph (i of this section:

(3) Payment for shelter maintenance,
operation, rent, repairs. security, fuel.
equipment, insurance, utilities, food.
and furnishings. Not more than 10 per-
cent of the grant amount may be used
for costs of staff;

4y Developing and implementing
homeless prevention activities. subject

218
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Ofc. of Asst. Secy., Comm. Picnning,

to  the limitations in 42 U.5.C.
118741a)4; and paragraph (c) of this sec-
tion. Grant funds may be used under
this paragraph to assist families that
have received eviction notices or no-
tices of termination of utility services
only if the conditions stated in 42
U.5.C. 11314iax4d} are met: and

(6) Administrative costs, in accord-
ance with 42 15.8.C. 11378.

(b) Limitafions on provision of essential!
services. (1) Grant amounts provided by
HUD to units of general local govern-
ment. territories, or Indian tribes, and
grant amounts provided by a State to
State recipients, may he used to pro-
vide an essential service under para-
graph (a)}2; of this section only if the
service is a new service, or is a quan-
tifiable incraase in the level of a serv-
ice above that which the unit of gen-
eral local government (or, in the case
of a nonprofit organization. the unit of
general local government in which the
propesed activities are to he located),
territory. or Indian tribe. as applicable,
provided with local funds during the 12
calendar menths immediately before
the grantee or State recipient received
initial grant amounts.

12) Limits on the use of assistance for
essential services established in 42
U.8.C. 11374(a)x2) are applicable even
when the unit of local government, ter-
ritery. or Indian tribe provides some or
all of its grant funds to a nonprofit re-
cipient. This limitation may be waived
in accordance with 42 U.5.C. 11374,

(c) Limitation on homeless prevention
gctivities. Limits on the use of assist-
ance for homeless prevention activities
established in 42 U.S.C. 11374(a)}4) are

applicable even when the unit of local

government, territory. or Indian tribe
provides some or all of its grant funds
to a nonprofit recipient.

[61 FR 51549, Oct. 2, 19583

§576.23 Faith-based activities.

ta) Organizations that are religious
or faith-based are eligible, on the same
basis as any other organization, to par-
ticipate in the Emergency Shelfer
Grants program. Neither the Faederal
government nor a State or local gov-
ernment receiving funds under Emer-
pency Shelter Grants programs shall
discriminate against an organization

Develop., HUD

§576.23

on the basis of the organization’s reli-
gious character or affiliation.

(h) Organizations that are directly
funded under the Emergency Shelter
Grants program may noet engage in in-
herently religious activities, such as
worship, religious instruction, or prog-
elytization as part of the programs or
services funded under this part. If an
oreanization conducts such activities,
the activities must be offered sepa-
rately. in time or locatien. from the
programs or services funded mnder this
part, and participation must be vol-
untary for the beneficiaries of the
HUD-funded programs or services.

(c) A religious organization that par-
ticipates in the Emergency =Shelter
Grants program will retain its inde-
pendence from Federal, State, and
local governments, and may continue
to carry out its mission, including the
definition, practice, and expression of
its religious bheliefs. provided that it
does not use direct Emergency Shelter
Grants funds to sapport any inherently
religious activities, such as worship.
religious instructicn, or proselytiza-
tion. Among other things, faith-based
organizationg may use space in their
facilities to provide Emergency Shelter
Grants-funded services, without remov-
ing religious art, icons, scriptures, or
other religious gymbols. In addition, an
Emergency Shelter Grants-funded reli-
zious organization retains its author-
ity over its internal governance, and it
may retain religious terms in its orga-
nization’s name, select its board mem-
hers on a religious basis, and include
religious references in its organiza-
tion's mission statements and other
coverning docwments.

-y AT OrgATiTa tion teet participates———

in the Emergency Shelter Grants pro-
gram shall not, in providing program
assistance, discriminate against a pro-
gram beneficiary or prospective pro-
gram beneficiary on the basis of reli-
gion or religious belief.

(e) Emergency shelter grants may
not be used for the rehabilitation of
structures to the extent that those
structures are used for inherently reli-
gious activities. Emergency sheiter
grants may be used for the rehabilita-
tion of structures only to the extent
that those structures are used for con-
ducting eligible activities under this
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§576.25

part. Where & structure is used for hoth
eligible and inherently religious activi-
ties, emergency shelter grants may not
exteed the cost of those portigns of the
rehkabilitation that are attributable te
eligible activities in accordance with
the cost accounting reguirements ap-
plicable to emergency shelter grants in
thiz part. Sanctuaries. chapels. or
other rooms that an Emergency Shel-
ter Grants-funded religious congrega-
tion uses a= its principal place of wor-
ship. however, are ineligibie for Emer-
gency Shelter Grants-funded improve-
ments. Disposition of real property
after the term of the grant, or any
change in use of the property during
the term of the grant. is subject to gov-
ernment-wide regulations governing
real property disposition (see 24 CFR
parts B4 and 85).

(f) If & State or local government vol-
untarily contributes its own funds to
supplement federally funded activities,
the State or lecal government has the
option to segregate the Federal funds
or commingle them. However, if the
funds are commingled, this section ap-
plies to all of the commingled funds.

(68 TR 56406. Sept. 30, 2007]

$576.250 Who may carry out eligible ac-
tivities.

(a) Generally. As provided in 42 U.8.C.
11375 eligible activities may he carrisd
out by all State recipients and grant-
ees. except States.

(h) States. All of a State’s formula al-
location. éxcept for administrative
costz, must he made available to the
following entities:

24 CFR Ch. V (4-1-09 Ediiion}

Subpart C—Award and Use of
Gran!t Amounts

SOURCE: 54 FR 4678%. Nov. 7. 1980, unless
otherwise noted. Redesignated at 61 FIR 51350
Oct, 2, 1996,

§576.31 Applieation requirements.

(a) Indian tribes, After funds are set
aside for allocation to Indian tribes
under §576.5, HUD will publish a Notice
of Funding Availability (NOFA)Y in the
FEDERAL REGISTER, The NOFA will
specify the requirements and proce-
dures applicable to the allocation and
competitive awarding of these set-aside
funds to eligible Indian tribe appli-
cants.

(b) States, territories, and jformula cities
and counties. 'To receive emergency
shelter grant amounts, a State. terri-
tory, or formula ¢ity or county must:

(13 Submit documentation reguired
under this part. part 5 of this title, or
any other applicahie provisions of Fed-
eral law: and

(23 Submit and obtain HUD approval
of a consolidated plan that includes ac-
tivities to be funded under this part,
This consolidated plan serves as the ju-
risdiction’s applicavion for fanding
under this part.

[81 FR 51550, Oot. 2, 1996]

§576.33 Review and approval of appli-
cations,

(o Condifional grani. HUD may make
a conditional grant restricting the ob-
ligation and use of emergency shelter
grant amounts. Conditional grants
may be made where there is substan-

5 ita of - v @ -
(1) Units of general local government ial.evidence that there has_heen. .or

in the State. which may inciude for-
mula cities and counties even if such
cities and counties receive grant
amounts directly from HUD: or

{2) Private nonprofit organizations,
in accordance with 42 U.S.C, 11373(c},

(¢y Nonprofit recipients. Units of gen-
eral lpcal government. territories, and
Indian tribes may distribute all or part
of their grant amounts to nonprofit re-
cipients to be used for emergency shel-
ter grant activities.

[61 'R 51548, 51550, Qet. 2, 1986)

n
&

there will be, a failure {0 meet the re-
quirements of this part. In such a case,
the reason for the conditicnal grant.
the action necessary to remove the
condition, and the deadline for taking
those actions will be specified, Failure
to satisfy the condition may result in
imposition of a sanction under §576.69.
or in any other action authorized under
applicable Federal law.

() Grant agreement. The grant will be
made by means of a grant agreement
executed by HUD and the grantee. HUD

20
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will not disburse funds before the grant
agreement is fully executed.

[54 F'R 46799, Nov. 7. 1989, as amended at 60
FE 1818, Jan. H, 1985, Redesignated and
amended at 61 FR 51550, Oct. 2, 1996]

£576.35 Deadlines for using grant

amounts.

(aX1) Stafes. Each State must make
available to its State recipients all
emergency shelter grant amounts that
it was allocated under §576.5 within 85
days of the date of the grant award by
HUD. Funds set aside by a State for
homeless prevention activities under
§576.21¢an4) must be made available to
State recipients within 180 days of the
erant award by HUD.

(2) State recipients—(1) Obligation of
grant funds, Bach State recipient must
have its grant amounts obligated (as
that term is defined at §576.3) within
180 days of the date on which the State
made the grant amounts available to
the State recipient. In the case o©f
grants for homeless prevention activi-
ties under §576.21(a)(4), State recipients
are reguired to obligate grant amounts
within 30 days of the date on which the
State made the grant amounts avail-
able to the State recipient.

{11y Erpenditure of grant funds. Each
State recipient must spend all of its
grant amounts within 24 months of the
date on which the Btate made the
grant amounte available to the State
recipient, In the case of grants for
homeless prevention activities. State
recipients must spend such sums with-
in 180 days of the date on which the
State made the grant amounts avail-
able to the recipient.

(b) Formula cities and counties, tervi-

grant funds. Each formula city or coun-
ty, territory, and Indian tribe must
spend all of the grant amounts it was
allocated or awarded under §576.5 or
576.31 within 24 months of the date of
the grant award by HUD.

(¢} Failure to meet deadlines. (1) Any
emergency shelter grant amounts that
are not made available or ohligated
within the applicable time periods
specified in paragrapl (a)l) or (b) of
this section will be reallocated under
§576.45.

(2 The State must recapture any
grant amounts that a State recipient

§576.41

does not obligate and spend within the
time periods specified in paragraph
(a)( 2y of this section. The State, at its
option, must make these amounts and
other amounts returned to the State
(except amounts referred to in
§576.22{0}6) available as soon as prac-
ticable to other units of general local
oovernment for use within the time pe-
ried specified in paragraph (a)(2) of this
gection or to HUD for reallocation
under §576.45,

[54 FR 46798, Nov. 7, 1989. Redesignated and
amended at 61 FR 51550. Oct. 2. 1956]

Subpart b~Realiocations

SOURCE: 51 F'R 46798, Nov. T, 1988, unless
otherwise noted. Redesignated at 61 FR 51550,
Oot. 2, 1995.

§576.41 Reallocation; lack of approved
consolidated plan—formula cities
and counties.

(a) Applicability. This section applies
where a formula city or county fails to
submit or obtain HUD approval of its
consolidated plan within 9¢ days of the
date upon which amounts under this
part first bscome available for alloca-
tion in any fiscal year.

(b) Grantee, HUD will make available
to the State in which the city or coun-
ty is located the amounts that a city
or county referred to in paragraph (a)
of this section would have received.

(c) Notification of availability. The re-
sponsible HUD field office will prompt-
1y notify the State of the availability
of any realiocation amounts under this
section.

(d)y Eligibility jor reallocation amounis.
In order to receive reallocation

e _ tories and Indion tribes—Erpenditure of amounts under this section, the State

must:

(1) Execute a grant agreement with
HUD for the fiscal year for which the
amounts to be reallocated were ini-
tially made available.

(2) If necessary, submit an amend-
ment to its application for that fiscal
yvear for the reallocation amounts it
wishes to receilve. The amendment
must be submitted to the responsible
HUD field office no later than 30 days
after notification is given to the State
under paragraph (¢) of this section.

(e) Amendment review and approval. (1)
Section 576.33 governs the review and

221




§576.43

approval of application amendments
under this section. HUD will endeavor
to make grant awards within 30 davs of
the application amendment deadline,
or &g soon thereafter as practicable.

f2) Program activities represented by
proposed amendments are subject to
environmental review under §576.57 in
the same manner as original proposals.

(fy Deadlines for using realiocated grant
amoynts. Section 576.35 governs the use
of amounts reallocated under this sec-
tion,

(&) Amounts that cunnot be reallocated.
Any grant amounts that cannot be re-
allocated to a State under this section
will Dbe reallocated as provided by
§576.43. Amounts that are reallocated
under this section, but that are re-
turned or unused, will be reallocated
under §576.45.

[34 FR 46799, Nov. 7. 1889, as amended at 56
TR 56128, Oct, 31. 1981 60 PR 1918, Jan. 5. 1895,
Redesignated and amended at 61 FR 51351,
Oct, 2, 1896]

§576.43 Reallocation of grant amounts;

lack of approved consolidated
plan--States, territories, and Indian
tribes.

tar Applicability. This section applies
when:

(1) 4 State, territory. or Indian tribe
fails to obtain approval of its consoli-
dated plan within 9¢ dawys of the date
upon which amounts under this part
first become availabie for allocation in
any fiscal year: or

{2y Grant amounts cannot be reallo-
cated to & State under §576.41.

(by Grantees. (1) HUD will reallocate
the amounts that a State or Indian
tribe referred to in paragraph (axl) of
this section would have received:

11372(d)(3): and

(1i) If grant amounts remain, then to
territories that demonstrate extracr-
dinary need or large numbers of home-
less individuals.

(2y HUD will make available the
ampunts that a territory under para-
oraph (a)(1) of this section would have
received to other territories that dem-
onstrate extraordinary need or large
numbers of homeless individaals.

¢y Netification of funding aveilebility.
HUD will malke reallocations to States
and Indian tribes under this sectionh by

24 CFR Ch. V {4-1-09 Edition)

direct notification or FRDERAL DREG-
ISTEL notice that will set forth the
verms and conditions under which
amounts under this section are to be
reallocated and grant awards made. In
the case of reallocations to Territories.
the responsible HUD {field office will
promptly notify each Territory of any
reallocation amounts under this sec-
tion, and indicate the terms and condi-
tions under which reallocation
amounts are 1o be made available and
grant awards made.

<y Eligibility for reallocation ameunts.
In order to receive reallocation
amounts under this section. the for-
mula city or countv, State, territory.
or Indian tribe must:

(1) Submit an amendment. in accord-
ance with 24 CFR part 91, to its con-
solidated plan for that program year to
cover activities for the reallocation
amount it wishes to receive: and

(2) Execute a grant agreement with
HUD for the fiscal year for which the
amounts toc e reallocated were ini-
tially made available.

(e) Review and approval, (1) Section
576.52, and such additional reauire-
ments as HUD may specify in the noti-
fication under parasraph o) of this sec-
tion. govern the review and approval of
application amendiments under this
section. HUD will rank the amend-
ments and make grant awards under
this section on the hasis of the fol-
lowing factors:

(i) The npature and extent of the
unmet homeless need within the juris-
diction in which the grant amounts
will be used:

(i1} The extent to which the proposed
activities address this need; and

(iiiy The ability of the grantee to

-—{—m—aceordance—with—42—-S-6—earey —eout—the—propesed—activities

promptly.

(2) HUD will endeavor to make grant
awards within 30 davs of the applica-
tion amendment deadline. or as soon
thereafter as practicable.

(D) Grant amounts. HUD may make a
grant award for less than the amount
applied for or for fewer than all of the
activities tdentified in the application
amendment,

(g) Deadlines jor wusing veallocated
amounts. Sectien 576.35 governs the use
of amounts reallccated under this sec-
tion.
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(h Amounts not reallocated. Any grant
amounts that are not reallocated under
this section, or that are reallocated.
but are unused, will be reallocated
under §576.45(4). Any amounts that are
reallocated, but are returned. will he
reallocated under §576.45(c).

[54 FR 46798. Nov. 7. 1989. as amended at 56
FR 56129, Oct. 81, 1891; 60 FR 1918, Jan. 5. 1983.
Redesignated and amended at 61 FR 51351
Oct. 2. 1986]

§576.45 Reallocation of grant amounts;
returned or unused amounts.

(a) General. From time to time, HUD
will reallocate emergency shelter grant
amounts that are returned or unused.
as those terms are defined in paragraph
{fi of this section. HUD will make re-
allocations under this section by direct
notification or FEDERAL REGISTER No-
tice that will set forth the terms and
conditions under which the grant
amounts are to he reallocated and
grant awards are to be made.

(b} FEMA boards. HUD may use State
and local boards established under the
Emergency Food and Shelter Program
administered by the Federal Emer-
gency Management Agency, as a re-
source to identify potential applicants
for realloecated grant amounts.

(c) Reallocation—yeturned grant
amounts—1) States and formula cities
and counties. HUD will endeavor to re-
allocate returned emergency shelter
grant amounts that were initially allo-
cated under §576.5 to a State or a for-
mula city or county, for use within the
same jurisdiction. Reallocation of
these grant amounts is subject to the
Tollowing reguirements:

(i} Returned grant amounts that were

T T allvcated toa 8 -

able (A) first, to units of general local
government within the State and (B) if
grant ameunts remain, then to other
States.

(i1} Returned grant amounts that
were allocated to a formula city or
county will be made available:

(A) First, for use in the city or coun-
ty, to units of general local govern-
ment that are authorized under appli-
cable law to carry out activitles serv-
ing the homeless in the jurisdiction;

(B) If grant amounts remain, then to
the State in which the city or county
is located;

§576.45

(C) If grant amounts remain, to units
of gweneral local government in the
State; and

(D} If grant amounts remain, to cther
Staves.

(2) Indiemn tribes. Returned grant
amounts that were allocated to an In-
dian tribe will be made available to
other Indian trihes.

(3) Territories. Returned grant
amounts that were allocated to a terri-
tory will be made available, first. to
other territories and. if grant amounts
remain, then to States.

(4) Further reallocation: States, formula
cities and counties, territories, and Indian
tribes. HUD will reallocate under para-
graph (e} of this sectien any grant
amounts that remain after applyving
the preceding provisions of paragraph
(c) of this section or that are returned
to HUD after reallocation under those
provisions.

(5) The responsible HUD field coffice
will ammounce the availability of re-
turned grant amounts. The announce-
ment will establish deadlines for sub-
mitting applications, and will set cut
other terms and conditions relating to
erant awards, consistent with this
part, The announcement will specify
the application documents to bhe sub-
mitted.

(6) The responsible HUD field office
may establish maximum arant
amounts, congidering the grant

amounts available, and will rank the
applications using the oriteria in para-
graph {e) of this section.

(T) HUD may make a grant award for
less than the amount applied for or for
fewer than all of the activities identi-
fied in the application, hased on com-
rerting s—for-grant-amounts—and—
the extent to which the respective ac-
tivities address the needs of the home-
less.

(8) HUD will endeavor to make grant
awards within 30 days of the applica-
tion deadline or as soon thereafter as
practicable.

(8) Grants awarded under this section
are subject to environmental review
under §576.57,

() Reallocation—unused grant
amounts. Unused grant amounts will be
added to the appropriation for the fis-
cal vear immediately following the fis-
cal year in which the amounts hecoms
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avaiiable to HUD f{or reallocation., and
will he allocated in accordance with
the provisions of §576.5 of this part.

(e) Selection oriteric. HUD will award
grants under paragraph tc) of this sec-
tion based on consideration of the fol-
lowing eriteria:

(1} The nature and extent of the
ummmet homeless need within the juris-
diction in which the grant amounts
will be used:

(2) The extent to which the proposed
activities address this need: and

(3) The akbility of the grantee Lo carry
out the proposed activities promptly.

(f1  Definitions—returned or unused
grant amounts. (1) For purposes of this
section. emergency shelter grant
amounts are considered ‘returned”
when they become available for re-
allocation because a jurisdiction does
not execute a grant agreement with
HUD for them.

(2} For purposes of this section, emer-
gency shelter grant amounts are con-
sidered cunused’” tl.e., Federal
deobligation:

(i) When they become available for
reallocation by HUD after a grantee
has executed a grant agreement with
HUD for those amounis: or

(ii) The amounis remain after re-

allocation under §576.45 or parasraph
t¢) of thiz section.
154 TR 46799, Nov. 7. 1985, as amended at 57
FR 34507, Nov. 19, 1992: 60 TE 1918, Jan. 5.
1995. Redesignated and amended at 61 FR
515651, Oct. 2. 1996]

Subpart E—Program Reguiremenis

SOURCE: 54 FR 46798, Nov, 7. 1889, uniess
otherwise noted. Bedesignated at 81 FR 51350,

§$576.51 Maiching funds,

(a) General. (1) Each grantee, other
than a territory, must match the fund-
ing provided by HUD under this part as
set Torth in 42 U.8.C. 11375. This statute
provides that a grantee may use funds
from any source, including any other
federal source (but excluding the spe-
cific statutory subtitle from which
ESG funds are provided) as well as
State. local, and private sources. pro-
vided that funds from the other source
are not statutorily prohibited to he
used as a match.

2

24 CFR Ch. V (4~1-0% Edifion)

(2} The first $106.000 of any assistance
provided to a recipient that is a State
is not required to he matched. but the
henefit of the unmatched amount must
be shared as provided in 42 T.S.C.
113750¢ x4y, Matching funds muast be pro-
vided after the date of the grant award
to the grantee. Funhds used to masch a
previous ESCG grant may not be used to
match & subsequent grant award under
this part. A crantes may comply with

this reguirement hy providing the
matching  funds itself. or through
matching funds or voluntary efforts

provided by any State recipient or non-
profit recipient tas appropriate).

(3) It is the responsibility of the
crantee to ensure that any funds used
as matching funds are eligible under
the laws governing the funds to be used
a8 matching funds for a grant awarded
under this program.

thy Calculating the matching amount.
In calculating the amount of matching
funds, in accordance with 42 U.S.C,
11375ta1(3), the time contributed by vol-
unteers shall be determined at the rate
of §& per hour. For purposes of this
paragraph. the grantee will determine
the value of any donated material or
Luilding. or of any leasc. using & metch-
od reasonably calculated to establish a
fair marlket value.

[61 PR 51352, Oct. 2, 1896, as amended at 75 TR
75325, Dec. 11. 2008}

§576.53

taxly Restrictions and definition. Pe-
riod of use restrictions applicable to
assistance provided under this part are
governed by 42 U.S.C. 11375a). Use of
granlt amounts for developing and im-
plementing homeless prevention activi-

Use as an emergency shelter.

ties does not trigger period of use re; .

quirements.

{2y For purpeses of the reguirements
under this section, the tevm same gen-
cral populatfion means either the same
types of homeless persons originally
served with ESG assistance (i.e.. bat-
tered spouses. Tunaway children, fami-
lies, or mentally ill individuals), or
persons in the same geographic area.

by Calculating the applicable period.
The 3- and 10-year periods applicable
under paragraph r(a) of this section
Begin to run:

(1) Inn the case of a building that was
not operated as an emergency shelter

4
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for the homeless before receipt of grant
amounts under this part. on the date of
initial cccupancy as an enmergency
shelter for the homeless.

(2) In the case of a huilding that was
operated as an emergency shelter be-
fore receipt of grant amounts under
this part. on the date that grant
amounts are first obligated for the
shelter.

{54 FR 46798, Nov. 7. 1989. Redesignated and
amended at 1 FR 51452, Oct. 2, 1996]
§576.56 Building standards.

(&) Any building for which emergency
shelter grant amounts are used for con-
version. major rehabilitation, rehabili-

tation. or rencvation must meet local
covernment safety and sanitation
standards.

(b} For projects of 15 or more units,
when rehabilitation costs are:

(1) 75 percent or more of the replace-
ment cost of the building, that project
miust meet the requirements of §8.23(a)
of this title: or

(2) Less than 75 percent of the re-
placement cost of the building, that
project must meet the requirements of
§8.23(1) of this title.

161 PR 51522, Oct. 2. 1896)

§5'76.56 Homeless assistance and par-
ticipation.

{a) Assistance. (1) Grantees and recipi-
ents must assure that homeless indi-
viduals and families are given assist-
ance in obhtaining;

(i) Appropriate supportive services,
including permanent housing. medical
health treatment, mental health treat-
ment, counseling, supervision, and
other services essential for achwvmv

indépendent 1iving: aiid T

(ii) Other Federal, State,
private assistance available for
individuals.

(2y Requirements to ensure confiden-
tiality of records pertaining to the pro-
vision of family violence prevention or
treatment services with assistance
under this part are set forth in 42
17.5.C, 11375(c K 5).

(3) Grantees and recipients may. in

ccordance with 42 U.S.C. 11875(e), ter-
minate assistance provided under this
part to an individual or family who
viclates program requirements.

local, and
such

§576.57

(13 Participation. (1) Hach anit of local
government, Indian tribe, and non-
profit recipient that receives funds
under this part must provide for the
participation of homeless individuals
on its policymaking entity in accord-
ance with 42 U.8.C. 11375(d).

{2y Each State, territory, Indian
tribe. unit of local government, and
nonprofit recipient that receives funds
ander this part must involve homeless
individuals and families in providing
work or services pertaining to facili-

ties or activities assisted under this
part, in accordance with 42 U.S.C.
11375(c)(T).

[61 TR 51552, Oet. 2, 1996]

§676.57 Other Federal requirements.

In addition to the Federal require-
ments set forth in 24 CFR part 5, use of
emergency shelter grant amounts must
comply with the {following require-
ments:

ta) Nondiscrimination and equal oppor-
tunity. The nondiscrimination and
equal opportunity requirements at 24
CFR part 5 are modified as follows:

(1) Rehabilitation  Act  regquirements.
HUD's regulations at 2¢ CFR part 8 im-
plement section 504 of the Rehabilita-
tion Act of 1973 (29 U.5.C. 794). For pur-
poses of the emergency shelter grants
program, the term “dwelling units” in
24 CFR part 8 shall include slesping ac-
commodations.

(2) Use of emergency shelter grant
amounts nuist alse comply with the re-
quirement that the grantee or the
State recipient make known that use
oi" the facilities and services is avail-

o—all —on a nondiscriminator 37

BLasgis. 1f the procedures that the grant-
es or recipient intends to use to make
known the availability of the facilities
and services are unlikely to reach per-
sons of any particular race, color, reli-
gion, sex. age, national origin, familial
status, or disahility who may qualify
for such facilities and services, the
grantee or recipient must establish ad-
ditional procedures that will ensure
that such persons are mmade aware of
the facilities and services. Grantees
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and recipients must also adopt proce-
dures which will make avatlable to in-
terested persons information con-
cerning the location of services and fa-
cilities that are accessible to persons
with disabilities.

(hy Applicability of OME Circulars.?
The policies. guidelines, and regquire-
ments of 24 CFR part 86 (codified pur-
suant to OMB Circular No. 4-102) and
OME Circular No. A-B7. as they relate
to the acceptance and use of emergency
shelter grant amounts by States and
units of general local government. and
Nos. A-110 and A-122 as they relate to
the acceptance and use of emergency
shelter grant amounts by private non-
profit oreanizations.

(¢} The Lead-Based Paint Poisoning
Prevention Act 42 U.S.C. 4821-4846).
the Residential Lead-Based Paint Haz-
ard Reduction Act of 1892 (42 U.S.C.
4851-4856), and implementing regula-
tions at part 35. subparts A. B, J. K,
and R of this title apply to activities
under this program.

(dy Conflicts of interest. In addition to
the conflict of interest requirements in
OMBE Circulars A-102 and A-110, no per-
501-—

1133 Who i= an emplovee, agent, con-
sultant. officer. or elected or appointed
official of the grantee. State recipient,
or nonprofit recipient tor of any des-
ignated public agency) that receives
emergency shelter grant amounts and

(i1) Who exercises or has exercised
any functions or responsibilities with
respect to assisted activities, or

{2y Who is in a position to participate
in a decisionmaking process or gain in-
side information with regard to such
activities. may obtain a personal or fi-
nancial interest or benefit from the ac-

24 CFR Ch. V (4-1-D9 Edition)

(ey Envirommental review responsibil-
ities—(1) Generally, Respongible entities
must assess the environmental effects
of each application under part 56 of
thiz title. An applicant must include in
its application an assurance that the
applicant will assume all the environ-
mental review responsibility  that
would otherwise be performed by HUD
as the responsible Federal official
under the National Environmental Pol-
icy Act of 1669 (NEPA) and related au-
thorities listed in part 58 of this title.
The grant award ig subject to comple-
tion of the environmental responsibil-
ities set out in part 56 of this titie
within a reascnable time period after
notification of the award. This provi-
sion does not preclude the applicant
from enclosing ites environmental cer-
tification and Request for Release of
Funds with its application.

(2) Awards to States. In the case of
emergency shelter grants to BStates
that are distributed to:

(i) Units of general local government,
the unit of general local government
shall e the responsible entity. and the
State will assume HUD's functions
with regard to the release of funds: or

tiir  Nonprofit organizations., Lhe
State shall be the responsible entity.
and HUD will perform functions re-
garding reilease of funds under part 58
of this title.

(3} Release of funds. HUD will not re-
lease funds for an eligible activity if
the grantee. recipient, or any other
party conumits emergency shelter
grant funds before the grantee submits,
and HUD approves. any reqguired Ite-
guest for Release of Funds.

() Audit, The financial management
systems used by a State. formula city

T T T T T tivity—or-havean interest—irany <o

tract., subcontract, or agreement with
respect thereto, or the proceeds there-
under, either for him or herself or for
those with whom he or she has family
or husiness ties, during his or her ten-
ure, or for one year thereafter. HUD
may grant an exception to this exclu-
sion as provided in §570.611 (d) and (e)
of this chapter.

10MB Circulars referenced in this section
are available al the Entitlement Cifies Divi-
sion. Room 7282. Department of Housing and
Urhan Development, 431 Seventh Street,
SW.. Washington. DC 20410.

2

or county. governmental entity. or an
Indian tribe that is a grantee under
this program must provide for audits in
accordance withh part 44 of this title. A
private nonprofit organization is sub-
ject to the audit requirements of OMB
Circular A-133, as set forth in part 45 of
this title. (OMB Circulars are availalle
from the Executive Office of the Presi-
dent. Publication Service. T35 I'7th
Street, NW,, Suite G-2200, Washington,
DC 20503, Telephone. 202-385-T332.)

(&) Audit. The financial management
gystem used by a State or unit of gen-
eral local government that is a grantee

6
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or State recipient must provide for au-
dits in accordance with 24 CFR part 44.
A private nonprofit organization is
subject tc the andit reguirements of
OMEB Circular A-133. as set forth in 24
CFR part 45.

(h)y Lebbying and disclosure reguire-
ments. The disclosure requirements and
prohibitions of 42 U.8.C. 3337a and 3546
and 31 U.S.C. 1352 {the Byrd Amend-
ment), and the implementing regula-
tions at parts 4 and 87 of this title.

(1) Davis-Bacon Act. The provisions of
the Davis-Bacon Act (40 U.B.C. 276a-
276a-5) do not apply to this program:.

(i) Intergovernmental review. The re-
guirements of Executive Order 12372
and the regulations issued under the
order at 24 CFR part 52, to the extent
provided hy FEDERAL REGISTER notice
in accordance with 24 CFR 52.3.

[54 F& 46799, Nov. 7, 1989. as amended at 57
FR 33256, July 27, 1882: 61 FR 5210. Feb. b
1995. Redesignated and amended at 61 'R
51652, Oct. 2, 1986: 64 FR 50226, Sept. 15, 1988]

$576.59 Relocation and acquisition.

(a)  Mintmizing displucement. Con-
sistent with the other goals and objec-
tives of this part, grantees and recipi-
ents must assure that they have taken
all reasonable steps to minimize the
displacement of persons (families, indi-
viduals, businesses, nonprofit organiza-
tions, and farms) as a result of a
project assisted under this part.

(by Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f)(1) of this section) must be
provided relocation assistance at the
levels described in, and in accordance
with, 4¢ CFR part 24, which contains
the government-wide regulations im-
plementing the Uniform Relocation As-

public fands. fands provided in accord-
ance with this part. or funds available
from other sources.

(e) Appeals. A perscen who disagrees
with the grantee’s or recipient’s deter-
mination concerning a payment or
other assistance required by this sec-
tion may file a written appeal of that
determination with the grantee or re-
cipient. The appeal procedurss to be
followed are described in 49 CFR 24.10.

(1) Definition—(1) Displaced person. (i)
The term displaced person’ means a
persen  (family, individual. business,
nonprofit organization, or farm) that
moves from real property, o moves
personal property from real property,
permanently and involuntarily. as a di-
ract result of acguisition, rehahilita-
tion, or demolition for a project as-
sisted under this part. Permanent, in-
voluntary moves for an assisted project
include:

(A) A permanent move from the real
property (building or complex) fol-
lowing notice by the grantee, recipient
or property owner to Imove perma-
nently from the property. if the move
occurs on or after the date that the
grantee or recipient submits to HUD an
application for assistance that is later
approved and funded;

(B) A permanent move from the real
property that occurs before the submis-
sion of the application to HUD, if the
grantee. recipient or HUD determines
that the displacement resulted directly
from acquisition, rehabilitation, or
demolition for the project, or

(C) A permansent move from the real
property by a tenant-occupant of a
dwelling unit that occurs after the exe-
cution of the agreement between the
recipient and HUD if:

sistance mrdt Real Property Acquisition
Policies Act of 1970 (URA) (42 U.B.C.
4601-4655).

()Y Real property uvcquisition reguire-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements described in 49 CFR
part 24, subpart B,

tdy Responsikility of grantees and re-
cipients. Each grantee and recipient
must assure that it will comply with
the URA, the regulations at 49 CFR
part 24, and the reguirements of this
section, The cost of assistance required
by this section may be paid from local

H-Thetesant-hasnet—bean-provided
a reasonable opportanity io lease and
cccupy a suitable, decent, safe and san-
itary dwelling in the same building/
complex following the completion of
the preiect at a rent, including esti-
mated average utility costs, that does
not exceed the greater of the tenant’s
rent and estimated average utility
costs before the initiation of negotia-
tions. or 30 percent of gross household
income: or

(2} The tenant has been required to
relocate temporarily bat the tenant is
not offered payment for all reasonable
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out-cf-pocket expenses incurred in con-
nection with the temporary relocation
or other conditiong of the temporary
relocation are not reasonable. and the
tenant deoes not return to the building.
complex: or

(3) The tenant iz required to move Lo
another unit in the same bhuilding/com-
plex but is neot offered reimbursement
for all reasonable out-of-pocket ex-
penses ineurred in connection with the
move,

i1y A person does not qualify as a
Hdisplaced person’ if:

tA) The person has been evicted for
cause hased upon a serious or repeated
violation of material terms of the lease
or occupancy agreement and HUD de-
termines that the eviction was not un-
dertalsen for the purpose of evading the
obligation to provide relocation assist-
ance;

(B) The person moved into the prop-
erty afier the submission of the appli-
cation and. before commencing occu-
pancy. received written notice of the
expected displacement:

(C} The person iz ineligible under 4%
CFR 24.2(g%2) or

(D) HUD determines that the person
wags not displaced ag & direct result of
acquisition. rehabilitation. or demoli-
tion for the project.

(ii1) The grantes or recipient may. at
any time, request a2 HUD determina-
tion of whether a displacement is or
would he covered under this section.

(2) Initiation of negotiations. For
puwrposes of determining the type of re-
placement housing payment to be made
to a residential tenant displaced as a
direct result of privately undertaken
rehabilitation, demolition. or acquisi-
tion of the real property, the term

24 CFR Ch. V (4-1-09 Edifion)

§576.61 Responsibility for grant ad-
ministration.

Grantees are responsible for ensuring
that emergency shelter grant amounts
are administered in accordahce with
the requirements of this part and cther
applicable laws. The State. territory.
Indian tribe, or unit of local govern-
ment i= responsible for ensuring that
its recipients carry out the recipients’
emergenicy shelter grant programe in
compliance with all applicable reguire-
ments in the case of:

(a) A State making grant amounts
available to State recipients: or

(b A territory, Indian tribe. ¢or unit
of general local govermment distrib-
uting grant amounts to nonprefit re-
cipients.

[54 PR 46799, Nov. 7. 1988, Redesignated and
amended at 61 FR 51553. Oct. 2, 1896]

§576.863 Method of payment.

Payments are made to o grantee
upen its request atter the grant agree-
ment has been fully executed, and may
include a working capital advance iocr
30 days' cash needs or an advance of
$5.000, whichever is greater. Thereafier.
the grantes will be reimburserd for the
amount of iis actual cash disburse-
ments. If a grantee reguests a working
capital advance. it must base the re-
guest on a realistic, firm sstimate of
the amounts reguired tce be dishursed
over the 30-day period in payiment of el-
igible activity costs.

{54 FR 46799, Nov. 7. 1989 Hedesighated and
amended at 61 FR 51503, Oet. 2, 1996]

$576.60 Recordkeeping.
(a) Bach grantee must ensure that
records are maintained for a 4-year pe-

“initiation of negotiations™ means the
execution of the agreement Dbetween
the grantee and HUL.

LAperoved by the Office of Management and
Budget under OMB control number 2566-0089)

[34 TR 46799, Nov. 7. 1989. as amended at 54
TR 52397. Dec. 21, 1989, Redesignated at 61 FR
51553, Oct. 2. 1896]

Subpart F—Grant Administration

SOURCE: D4 FH 46789, Nov. 7, 1988, unless
otherwise noted. Redesignated at 61 FR 51530,
Oct. 2. 1996.

riod to document compliance with the
provisions of this part,

() Requirements to ensure confiden-
tiality of recordg pertaining to the pro-
vision of family violence prevention or
treatment services with assistance
under this part are set forth in 42
T.8.C. 11375(c)(b).

{61 FR 51353, Oct. 2. 1986)

§576.87 Sanctions.

(a) HUD sanctions. If HUD determines
that a grantee is not complyving with
the requirements of this part or of
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other applicable Federal law, HUD may
tin addition to any remedies that may
ctherwise be available) take any of the
following sanctions. as appropriate:

(11 Issue a warning ietter that further
failure to comply with such require-
ments will result in a more serious
sanction:

(2} Condition a fature grant,

(3) Direct the grantee to stop the in-
curring of costs withi grant amounts;

(4) Reguire that some or all of the
orant amounts be remitted to HUD;

t5) Reduce the level of funds the
arantee would otherwise be entitled to
receive: or

(6; FElect not to provide future grant
funds to the grantee until appropriate
actions are taken to ensure compli-
ance,

(by State sanctions. If a State deter-
mines that a State recipient is not
complying with the reguirements of
this part or other applicable Federal
laws, the State must take appropriate
actions, wliich may include the actions
described in paragraph (a) of this sec-
tion. Any grant amounts that hecome
available te a State as a result of a
sanction under this section must. at
the option of the State. be made avail-
able tas soon as practicable) to other
nonprofit organizations or units of gen-
eral local government located in the
State for use within the time periods
apecified in §576.35(a)(2), or te HUD for
reallocation under §576.45(d).

(¢) Reallocations. Any grant amounts
that become awvailable to HUD as a re-
sult of the imposition of a sanction
under this section will be reallocated
under §576.45(c).

[5¢ TR 46799, Nov. 7. 1989. Redesignated and
amended at 61 FR 51553, Oct. 2. 19963

PART 581—USE OF FEDERAL REAL
PROPERTY TO ASSIST THE HOME-
LESS

§581.1

581.11
581.12
581.13
AUTHORITY: 42 U.S.C. 11411 note; 42 T.5.C.
3h3a¢d).
SOURCE: 56 FR 23794. 23785, May 24, 1881, un-
less otherwise noted.

Tnsuitalble properties.
No apbhlications approved.
Waivers.

§581.1 Definitions.

Applicant means any representative
of the homeless which hag submitted
an application to the Department of
Health and Human Services to obtain
use of a particular suitahle property to
assist the homeless,

Checklist or property checklist means
the form developed by HUD for use hy
landholding agencies to report the in-
formaticn te be used hy HUD in mak-
ing determinations of snitability.

Classification means a property’s des-
ignation as unutilized, underutilized,
excess. or surplus.

Day means one calendar day includ-
ing weekends and holidays.

Eligible organizotion means a State,
unit ¢f local government or a private
non-profit organization which provides
assistance to the homeless, and which
is authorized by its charter or by State
law to enter into an agreement with
the Federal govermment for use of real
property for the purposes of this sub-
part. Representatives of the homeless
interested in receiving a deed for a par-
ticular piece of surplus Federal prop-
erty must be section 501{c)(3) tax ex-
empt.

Excess properiy means any property
under the control of any Federal execu-
tive agency that is not reguired for the
agency’s needs or the discharge of its
responsibilities, as determined by the
head of the agency pursuant o 40

I V= N - Y i

GSA means the General Services Ad-
ministration.

HHS means the Department of Health
and Human Services.

Homeless means:

Sec. : P .
581.1 Definitions. (1) An individual or family that lacks
AB1.2  Applicability. a fixed, regular, and adeguate night-
681.3 Collecting the information. time residence; ang
581.4  Suitability determination. (2) An individual or family that has a
;g%‘; gﬁ?jnﬁ%};?ziigﬁ? ted excess to GEA.  primary nighttime residence that is:
5817 Determination of availability. (1) A supervised publicly ox privately
581.6 Public netice of determination. operated shelter designed to provide
581.9 Avplication process. tenmporary living accommodations (in-
581.10 Action on approved applications, cluding welfare hotels, congregate
229
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described in paragraph (a) of this sec-
tion. or by the authority set forth in
paragraphs (b), (¢) or (d) of this section,
that any of the following cir-
cumstances has occurred with respect
to data, information or reportis) re-
quired by sections 309(m) or (n) of the
Fannie Mae Charter Act, sections 307(e)
or (f) of the Freddie Mac Act, or sub-
part E of this part, the Becretary may
regard this as a GSE's Tailure to sub-
mit such data, information or reporu(s)
and, accordingly, the Secretary may
take the additional enforcement ac-
tions authorized by paragraph (e)2) of
this section:

(i) A GSE falls to submit the certifi-
cation required by paragraphs (b)(l)
and (b)X2) of this section in connection
with such data, information or re-
portis); or

(ii) A GSE submits the certification
required by paragraph (b) of this sec-
tion, but the Secretary later deter-
mines that the data, information or re-
port(s) are not true, correct and com-
plete. For data, information or re-
port(s) subject to paragraphs (¢} or {d)
of this section, the Secretary may pur-
sue the additional enforcement rem-
edies under paragraph (e)(2) only in
connection with material errors. omis-
sions or discrepancies, as those terms
are defined in §81.102(¢c} or (d). In addi-
tion, the Secretary may only pursue
such remedies in connection with ma-
terial errors, omissions or discrep-
ancies arising under paragraph (d) of
this section If the GSE has falled to
purchase a sufficient amount or type of
mortgages, as provided in paragraphs
{d)(3) and (d)4) of this section.

(2y Remedies. (i) Submissions required
under the GSE's charter acts. After the
Secretary makes a determination
under paragraph (ex1) of this section
that any of the circumstances de-
scribed in paragraphs (e)(1)(i) or (i1 has
occurred with respect to data, informa-
tion, or report(s) required by sections
30%(m) or (nn) of the Fannie Mae Charter
Act, or by sections 3Wiie} or (f) of the
Freddie Mac Act, the Secretary may
pursue any or all of the following rem-
edies in accordance with paragraph
(e)3), or applicable law, as appropriate:

(A) A cease-and-desist order against
the GSE for falling to gubmit the re-
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guired data, information or report(s) in
accordance with this section;

(B) Civil money penalties against the
GSE for failing to submit the reguired
data, information or report(s) in ac-
cordance with this section;

(CY Any other civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary
by virtue of the GSE’s failing to sub-
mit or certify the required data, infor-
mation or report(s) in accordance with
this section,

(ii} Submissions required under subvart
E of this part. After the Secretary
makes a determination under bpara-
graph (e)(1) of this section that any of
the circumstances described in para-
graphs (e)1)(i) or (ii) has occurred with
respect to data, information or re-
port(s) required under subpart E of this
part (but that are not required by sec-
tions 309(m) or (n) of the Fannie Mae
Charter Act or by sections 307(e) or (I}
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary,
The Secretary shall pursue such rem-
edies under applicable law.

(3y Procedures, The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may initiate against a GSE under
paragraph (e) of this section.

[69 FR 63642, Nov, 2, 2004]

PART 84-—UNIiFORM ADMINISTRA-

TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subparnt A-—=General

Sec.
84.1
84.2
84.3
84.4
B4.5

Parpose.

Definitions.

Effect on other issuances.
Deviations.

Subawards.

Subpart B—Pre-Award Requirements

§4.10 Purpose.

84.11 Pre-award policies.

84.12 Forms for applying for Federal assist-
ance.

e
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84,13 Debarment and suspension: Drug-Free
Workpiace,

84.14 Special award conditions.

B4.15 Metric system of measurement,

84.16 Resource Conservation and Recovery
Act.

84.17 Certifications and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT
84.20 Purpose of financial and program man-

agement.

84.21 Standards for financial management
systems,

84.22 Payment.

84,23 Cost sharing or matching.

84.24 Program income.

84.25 Revision of budget and program plans.

84.26 Non-Federal andits.

84,27 Allowable costs.

84.28 Period of availability of funds.

PROPERTY STANDARDS

84.30 Purpose of property standards.

84,31 Insurance coverage.

84.32 Real property.

84.33 Federally-owned and exempt property.

84,34 Kguipment.

84,35 BSupplies and other expendable prop-
erty.

84,36 Intangible property.
84.37 Property trust relationship.

PROCUREMENT STANDARDS

Purpose of procurement standards.
Recipient responsibilities.

Codes of conduct.

Competition.

Procurement procedures.

Cost and price analysis.
Frocurement records.

Contract administration.

Contract provisions.

84.40
84.41
84.4%
B4.43
84.44
84.45
84.46
B4.4%
84,48

REPORTS AND RECORDS

84.50 Purpose of reports and records.

B84.51 Monitoring and reporting program
performance.

84.52 Financial reporting.

84,563 Retention and access reguirements for
records.

TERMINATION AND ENFORCEMENT

84.60 TPurpose of termination and enforce-
ment.

84.61 Termination.

84.62 Enforcement.

Subpart D—After-the-Award Requirernents

8470 Purpose.
84.71 Closeout procedures.

§84.2
Subport E=—Use of Lump Sum Grants

B4.80 Conditions for use of Lump Sum (fixed
price or fixed amount) grants.

84.81 Definition.

B4.82 Provisions applicable only to
sum grants.

84,83 Property standards,

84.84 Procurement standards.

84.85 Reports and records.

84.866 Termination and enforcement.

84.87 Closeout procedures, subsequent ad-
justments and centinuing responsibil-
ities.

APPENDTX A TC PART H4--CONTRACT PROVI-
SIONS

AUTHORITY: 42 U.5.C. 3535{d).

SOURCE: 52 FR 47611, Sept. 13, 1894, unless
otherwise noted.

iump

Subpart A—Genera)

§84.1 Purpose.

This part establishes uniform admin-
istrative reguirements for Federal
grants and agreements awarded to in-
stitutions of higher educaticon, hos-
pitals, and other non-profit organiza-
tions. Additional or inconsistent re-
guirements shall not be imposed, ex-
cept as provided in §§84.4. and 84.14 or
unless specifically required by Federal
statute or executive order. Non-profit
organizations that implement Federal
programs for the States are also sub-
ject to State requirements.

§84.2 Definitions.

Accrued  erpenditures means the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangikle property
raceived;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and

(3y Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of:

(1) Barnings during a given periocd
from:

(1) Services performed by the recipi-
ent; and

(ii) Goods and other tangible prop-
erty delivered to purchasers; and

84.72 BSubsequent adjustments and con- X
tinuing respongibilities. (2) Amountsg bhecoming owed to .the
8473 Collecticn of amounts due. recipient for which no current services
443
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or performance is reguired by the re-
cipient.

Acqguisition cost of equipmeni means
the net invoice price of the equipment,
ineluding the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of ingtallation, transportation,
taxes, duty or pretective in-transit in-
surance, shall be included or excluded
{rom the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the wuse of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lien
of money. by HUD io an eligible recipi-
ent. The term does not include: tech-
nical assistance, which provides serv-
ices instead of money; other assistance
in the form of loans, loan guarantees,
capital advances under the Sections 202
and 811 programs, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which
are required to be entered into and ad-
ministered under procurement laws
and regulations.

Cash contributions means the recipi-
ent’s cash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
HUD determines that all applicable ad-
ministrative actions and all reguired
work of the award have been completed
by the recipient and HUD.

Coniract means a procurement con-
tract under an award or subaward, and
a procurement subcontract under & re-
cipient’s or subrecipient’'s contract.

Cest sharing or matching means that
portion of project or program <osts not
borne by HUD.

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-

24 CFR Subiitie A (4-1-08 Edifion)

ment thereto, on which HUD sponsor-
ship ends.

Disallowed costs means those charges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Federal cost prineiples or
other terms and conditions contained
in the award.

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a uwseful life of more than
one wear and an acguisition cost of
$5000 or more per unit, However, con-
sistent with recipient policy, lower
limits may be established.

Excess property means property under
the control of HUD that, as determined
by the Secretary, is no longer reguired
for its needs or the discharge of its re-
sponsibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where HUD
has statufory anthority to vest title in
the recipient without further obliga-
tion to the Federal Government. An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (31 U.S.C.
6306), for property acquired under an
award to conduct basic or applied re-
search by a nonh-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research,

Federal awarding agency means the
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by HUD for use by the recipient.
This amount may include any author-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means, but iz not limited te,
trademarks, copyrights, patents and

ment, or any supplement or amend- patent applications and such property
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as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of preoperty owner-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient duar-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges for' goods
and services, the amoeount of indirect ex-
pense charged, the value of third party
in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum cof cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the wvalue of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming cwed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approvael means written ap-
proval by -an authorized official evi-
dencing prior consent.

FProgram income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (sce ex-
clusions in §§84.24 (e) and (h)). Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
maodities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest

§84.2

earned on advances of Federal funds is
not program income. Except as other-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,

credits, discounts., etc., or interest
earned on any of them.
Project costs means all allowable

costs, ag set forth in the applicable
Federal cost principles, incuwrred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award document during
which HUD sponsorship begins and
ends.

Property means,
stated, real property,
tangible property and debt
ments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
alble machinery and equipment.

Recipient means an organization re-
ceiving financial assistance directly
from HUD to carry out a project or
program. The term includes public and
private institutions of higher edu-
cation, public and private haospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
includes commercial organizations,
international organizations when oper-
ating domestically {such as agencies of
the United Nations) which are recipi-
ents, subrecipients, or contractors or
subcontractors of recipients or sub-
recipients. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development centers. The term
does not include mortgagors that re-
ceive mortgages insared or held by
HUD or mortgagors or project owners
that receive capital advances from
HUD under the Section 202 and 811 pro-
grams.

uniess otherwise
equipment, in-
instru-
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Research and development means all
research activities. both basic and ap-
plied, and al! development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. *Research”™ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or undergtanding
of the subject studied, '‘Development’”
is the svstematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research techhniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

Small cwards means a grant or coop-
erative agreement not excaeding
$100,600 or the small purchase threshold
fixed at 41 U.S.C. 403(11), whichever is
greater.

Subgward means:

(1) An award of financial assistance
in the form of money, or property in
lieu of money, made under an award by
a recipient to an eligivle subrecipient
or by a subrecipient to a lower tier sub-
recipient. The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a contract, but does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition
of “award’.

(2) For Community Development
Block Grants, the term “‘subaward”
does not include the arrangement
whereby the prime recipient transfers
funds $o another entity and that entity
is the project. A distinction is made he-
tween such a transfer for the further-
ance of the prime recipient’s goals and
the transfer of funds to a subrecipient
who carries out activities and is ac-
countable to the prime recipient. For
example, in a CDBG award where =z
prime recipient has as its program geal
the revitalization of a downtown area,
the funds transferred to a business in
the downtown area to remode] its store
would not be considered a subaward
subject to this part 84.

24 CFR Subtitie A (4-1-08 Edition)

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term in-
cludes commercial organizations and
international organizations operating
domestically (such ag agencies of the
United Nations).

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
{(*‘subject inventions’), as defined in 37
CTFR part 401, “Rights to Inventions
Made by Nonprefit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD. Suspension of an award is a
separate action from suspensions under
HUD regulations implementing E.O.
12549 and E.0. 12688, “Deharment and
Suspension,” at 2 CFR part 2424,

Termination means the cancellation
of HUD sponsorship, in whole or in
part, under an agreement at any time
prior te the date of completion.

Third party in-kind contributions
meang the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty. equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program,

Unliquidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not bheen paid.
For reports prepared on an acerued ex-
penditure basis, thsy represent the
amount of obligations incurred by the
recipient for which an outiay has not
been recorded,

Unobligated bulance means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deducting
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the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost meanhs the
difference between the amount awarded
and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are advanced to
the recipient 0 cover its estimated
disbursement needs for a given initial
period.

[58 FR 47011, Sept. 13, 1994, as amended at 72
FR 73492, Dec. 37, 2007]

§84.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fiad program regulations, proegram
manuals, handbcoks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded. except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §84.4.

§84.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
clagses of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
regquirements of this rule shall be per-
mitted only in unusual circumstances.
HUD may apply more restrictive re-
gquirements to a class of recipients
when approved by OMB. HUD may
apply less restrictive reguirements
when awarding small awards and when
approved by OMB, except for those re-
guirenients which are statutory, Ex-
ceptions on a case-by-case hasis may
also hbe mades by HUD.

§84.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edun-
cabtion, hospitals, commercial organiza-
tions and international organizations
operating domestically, or other non-
profit organizations. State, local and
Federally recognized Indian tribal gov-

§84.12

ernment subrecipients are subject to
the provisions of regulations imple-
menting the grants management com-
mon  rule, ‘‘Administrative Require-
ments for Grants and Cooperative
Agreements to State, Local and Feder-
ally Recognized Indian Tribal Govern-
ments,’’ (24 CFR part 85).

Subpart B—Pre- Award
Requirements

§84.10 Purpose.

Sections 84.11 through B4.17 prescribe
forms and instructions and other pre-
award matters to be used in applying
for HUD awards.

§84.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, HUD shall decide on the appro-
priate award instrument (i.e., grant,
cooperative agreement, or contract),
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the wuse of grants, cooperative
agreements and contracis. A grant or
cooperative agreermnent shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpese of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the
direct Lenefit or use of the Federal
Government.

(b) Public Notice and Priority Setting.
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statute.

§84.12 Forms for applying for Federal
assistance,

{a) HUD shall comply with the appli-
cable report clearance requirements of
5 CFR part 1320, “Controlling Paper-
work Burdens on the Public,” with re-
gard to all forms used by HUD in place
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of or as a supplement to the Standard
Form 424 (3F-424) series.

(b Applicants shall use the SF-424 ge-
ries or those forms and instructions
prescribed by HUD,

(¢} For Federal programs covered by
E.O. 12372, “Intergovernmental Review
of Federal Programs.’”” the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Asgsistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC),
The name and address of the SPOC for
a particular State can be obtained from
the Catalog of Federal Domestic Assist-
ance. The SPOC shall advise the appli-
cant whether the program for which
application is made has been selected
by that State for review.

$84.13 Debarment and suspension;

Drug-Free Workplace,

ta) Recipients and subrecipients shall
comply with the governmentwide non-
procurement debarment and suspension
requirements in 2 C¥FR part 2424, These
governmentwide requirements restrict
subawards and contracts with certain
parties that are debarred, suspended. or
otherwise excluded from or ineligible
for participation in federal assistance
programs or activities.

{b) Recipients and subrecipients shall
comply with the requirements of the
Drug-Free Workplace Act of 1888 (42
U.8.C. 701), as set forth at 24 CFR part
21.

[72 FR 73491, Dec. 27, 2007]

§84.14 Special award conditions.

If an applicant or recipient:

(a) Has a history of poor perform-
ance;

() Is not financially stable;

{¢) Has a management system that
does not meet the standards prescribed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award: or

(e) Is not otherwise responsible, HUD
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the

24 CFR Sublitle A (4-1-08 Edition)

corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
promptled them have been corrected.

§84,15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.8.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce, The Act requires
each Federal agency to establish a date
or dates in conskltation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants. and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficlencies in the accomplish-
ment of federally-funded activities.
HUTD shall follow the provisions of E.C.
12770, “Metric Usage in Federal Gov-
ernment Programs.™

§84.16 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (Pub. L. 94-580,
42 1.8.C., 6962), any BState agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with Section
8002. Section 6002 reguires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that receive direct Federal
awards or other Federal funds shall
give preference in their precurement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the EPA guidelines.
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§84.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, HUD is authorized and
encouraged to allow recipients tc sub-
mit eertifications and representations
required by statute, executive order, or
regulation or an annual basgis, if the re-
cipients have ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
be signed by responsible officials with
the authority to ensure recipients’
compiiance with the pertinent require-
ments.

Subpan C—Post-Award
Reguirements

FINANCIAL AND PROGRAM MANAGEMENT

§84.20 Purpose of financial and pro-
gram management.

Sections B4.21 through 84.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining zllowability of cost, and es-
tablishing fund availability.

§84.21 Standards for financial man.
agement systems.

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever practical.

(p) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §84.52, If
a recipient maintains its records on
pther than an accrual basgis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for their reports on the basis of an
analysis of the documentation on hand.

(2} Records that identify adequately
the source and application of funds for
{ederally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-

§84.21

ances, assets. outlays, income and in-
terest.

(3 Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA)Y (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consisteni with CMIA
Treasury-State Agreements or the
CMIA defanlt procedures codified at 31
CFR part 205, ‘‘Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.™

(6) Written procedures for deter-
mining the reascnableness, allocability
and allowakility of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(Ty Accounting records including cost
accounting records that are supported
by source documentation.

(¢) Where the Federal Government
gurarantees or insures the repayment of
money borrowed by the recipient, HUD,
at its discreticn, may reguire adequate
honding and insurance if the bonding
and insurance requirements of the re-
cipient are not dsemed adequate to
protect the interest of the Federal Gov-
ernment.

(d} HUD may require adeguate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government’s interest.

(e) Where bonds are reqguired in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, *“Surety Companies Doing
Business with the United States.”
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§£84.22 Payment.

(a) Payvment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(by Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written precedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
cipient: and

(2) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §84.21. Cash advances to a recipient
crganization shall be limited to the
minimum amounts needed and be
timed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual dishursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(c} Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and elecironic funds transfer.-

(2) Advance payment nmechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270, “"Request for Advance or Reim-
bursement,” or other forms as may be
authorized by OMB. This form is not to
be used when Treasury c¢heck advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-

24 CFR Subtitle A (4-1-08 Edition)

cluded by special HUD instructions for
electronic funds transfer.

(ey Reimbursement is the preferred
method when the reguirements in para-
graph (b} of this section cannot be met.
HUD may also use this method on any
construction agreement. or if the
major portion of the constrrction
project is accomplished through pri-
vate market financing or Federal
loans, and the Federal assistance con-
stitutes & minor portion of the project.

{1) When the reimburssmeni method
is used, HUD shall make payiment with-
in 30 days after receipt of the billing,
unless the billing is improper.

(2) Recipients shall be authorized to
submit reguest for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and HUD
has determined that reimbursement is
not feasible because the recipient lacks
sufficient working capital, HUD may
provide cash on a working capital ad-
vance bagis. Under this procedure, HUD
shall advance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
%0 the awardee's disbursing cycle,
Thereafter, HUD shall reimburse the
recipient for its actual cash disburse-
ments, The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient's ac-
tual cash disbursements.

gy To the extent available, recipi-
ents shall dishurse funds available from
repayments to and interest earned on a
revelving fund. program income, re-
bates, refunds, contract settiements,
audit recoveries and interest earned on
such funds before requesting adcditional
cash payments.

(h) Unless ctherwise required by stas-
ute. HUD shall not withhold payments
for proper charges made by recipients
at any time during the project period
usnless paragraphs (b)(1) or (h)(2) of this
section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
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States as defined in OMB Circular A-
128, “Managing Federal Credit Pro-
grams.”’ Under such conditions, HUD
may. upon reasonable notice, inform
the recipient that payments shall not
be made for obligations incurred after
a specified date until the conditions
are corrected or the indebtedness te
the Federal Government is ligquidated.

(i} Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (1)2} of this sectien, HUD
shall not require separate depository
accounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to s recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

{(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall he
encouraged to use womeh- owned and
minority-owned banks (a bank which is
owned at least b0 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(k)(1), (kx2), or (k)3) of this section
apply.

{1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not he ex-
pected to earn interest in excess of $250
per yvear on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
rasources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P.O. Box 6021, Rockvilie, MD
20852, In keeping with Electronic Funds

§84.23

Transfer rules (31 CFR part 206), inter-
est should be remitted to the HES Pay-
ment Management System through an
electronic  medium such as the
FEDWIRE Deposit system. Recipients
which do not have this capability
should use a check. Interest amounts
up to $250 per year may be retained by
the recipient for administrative ex-
pense. State universities and hospitals
shall comply with CMIA, as it pertains
to interest. If an entity subiect to
CMIA uses its own funds to pay pre-
award costs for discretionary awards
without prior written approval from
the Federal swarding agency. it waives
its right to recover the interest under
CMIA,

(m) Except as noted elsewhere in this
rule, only the following forms shall be
authorized for the recipients in re-
questing advances and reimburse-
ments., Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF-270, Request for Advance or Re-
imbursement. HUD has adopied the SF-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vance methods are not used. HUD has
the option of using this form for con-
struction programs in lieu of the B¥F-
271, “Outlay Report and Request for
Reimbursement for Construction Pro-
grams.”’

2y SF-271, Outlay Report and Reguest
for Reimbursement for Construction Pro-
grams. HUD has adopted the SF-271 as
the standard form to be used for re-
questing reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor- -
mation to meet Federal needs.

$84.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the reciplent's cost
sharing or matching when such con-
tributions meet all of the following cri-
teria,

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
OT program.
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(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4 Are allowable under the applica-
hle cost principles.

(5) Are not paid by the Federal Gov-
ernment unhder another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when reguired by HUD.

{7y Conform to other provisions of
this part, as applicable.

(h) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of HUL.

(¢) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If EUD authorizes
recipients 1o donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall be the lesser of para-
graphs (¢)(1) or (¢X2} of this section.

(1} The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value, How-
ever, when there is safficient justifica-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the
certified value at the time of donation
to the project.

tdy Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
gkijled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program., Rates for
volunteer services shall be congistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the reqguired skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

{ey When an employer other than the
recipient furnishes the services of an

24 CFR Subtfitle A (4-1-08 Edition)

employee, these services shall be val-
uved at the emplovee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costgs), provided these services are in
the same skill for which the employee
is normally paid.

(fy Donated supplies may Iinclude
such items as expendable eqguipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair marlket value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
squipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)(1) or (g)x2) of
this section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may bhe claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment. buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that HUD has approved the
charges.

(h} The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the Ioliowing gualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser f(e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.
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(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

{4y The wvalue of lecaned eguipment
shall not exceed its fair rental value.

{6y The following reguirements per-
tain to the recipient’s supporting
records for in-kind centributions from
third parties.

(1) Volunteer gervices shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rizl, equipment, bhuildings and land
shall be documented.

§84.24 Program income,

(a) HUD shall apply the standards set
forth in this section in reguiring recipi-
ent organizations to account for pro-
gram income related to projects fi-
nanced in whole or in part with Federal
funds.

(h) Except as provided in paragraph
(hy of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terms and conditions of the award,
shall be used in one or more of the
ways listed in the following.

(1) Added to funds committed to the
nroject by HUD and recipient and used
to further eligible project or program
objectives.

(2) Used to finance the non-Federal
share of the project or program.

{3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is hased.

(¢ When HUD authorizes the disposi-
tion of program income as described in
paragraphs (b}1) or (b)(2) of this sec-
tion. program income in excess of any
limits stipulated shall be used in ac-
cordance with paragraph (b)3) of this
section.

(d) In the event that HUD does not
specify in its regulations or the terms
and conditions of the award how pro-
gram ingome is to be used, paragraph
(h)3) of this section shall apply auto-
matically to all projects or programs

§84.25

except research. For awards that sup-
port research, paragraph (b)(1) of this
section shall apply automatically un-
less HUD indicates in the terms and
conditions another alternative oen the
award or the recipient is subject to spe-
c¢ial award conditions, as indicated in
§84.14.

(e) Unless HUD regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

(fy If authorized by HUD regulations
or the terms and conditions of the
award, costs incident to the generation
of program income may be deducted
from gross income to determine pro-
gram income, provided these costs have
not been charged to the award.

{g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§84.80 through 84.37).

(b) Unless IUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
from license fees and royaltles for
copyvrighted material, patents, patent
applications, frademarks, and inven-
tions produced under an award. How-
aver, Patent and Trademark Amend-
ments (35 U,5.C. 18) apply to inventions
made under an experimental, develop-
mental, or research award.

§84.25 Revision of budget and pro-
gram plans.

{a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon HUD require-
ments. It shall be related te perform-
ance for program evaluation purposes
whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisionsg, in
accordance with this section.

(c) For nonconstruction awards, re-
cipients shall request prior approvals
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{from HUD for one or more of the fcl-
lowing program or budget relaied rea-
s0ns.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approvaly.

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

{4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to alsorh increases in
direct costs. or vice versa, il approval
is required by HUD.

(6) The inclusion. unless waived by
HUD, of costs that reguire prior ap-
proval in accordance with OMB Cir-
cular A-21, *‘Cost Principles for Insti-
tutions of Higher Education,” CMB
Circular A-122, “'Cost Principles for
Non-Profit Organizations,” or 45 CFR
part 74 Appendix E. “*Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals,”” or 48 CFR
part 31, “‘Contract Cost Principles and
Procedures,’” as applicable.

{7y The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

{8y Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision dces not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(ey Except for requirements listed in
paragraphs (¢)1) and (¢)(4) of this sec-
tion, HUD is authorized. at its option,
to waive cost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB Circulars
A-21 and A-122, Such waivers may in-
clude aunthorizing recipients to do any
one or more of the following.

(13 Incur pre-award costs 90 calendar
days prior to award or more than 90

24 CFR Subtille A (4-1-08 Edition)

calendar days with the prior approval
of HUD. All pre-award costs are in-
curred at the recipient’s risk (i.e., HUD
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does hot receive an award or if the
award is less than anticipated and in-
adequate to cover such costs).

(2y Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
foliowing conditions apply. For one-
time extensions. the recipient must no-
tify HUD in writing with the sup-
porting reasons ahd revised expiration
date at least 10 days before the exypira-
tion date specified in the award, This
one-time extension may not ke exer-
cised merely for the purpose of using
unobligated balances.

(1) The terms and conditions of award
prohibit the extension,

(ii) The extensicon requires additional
Federal funds.

(iii} The extension involves any
change in the approved objectives or
scope of the proiect.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
uniess HUD provides otherwise in
HUD's regulations, the prior approval
requirements described in paragraph
(e) of this section are antomatically
waived (i.e., recipients need not obtain
such prior approvals) unless one of the
conditions included in paragraph {ex2)
of this section applies.

(fy HUD may, at its option, restrict
the transfer of funds among direct cost
categories or programs, functions and
activities for awards in which the Fed-
eral share of the project exceeds
$100,000 and the cumulative amount of
such transfers exceeds or is expected to
exceed 10 percent of the total budget as
lagt approved by HUD. HUD shall not
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) A1l other changes to nonconstrie-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section.
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
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revisions whenever paragraphs {(hx1),
(hy2) or (h)3) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

3y A revision is desired which in-
volves specific costs for which prior
writiten approval requirements may be
imposed consistent with applicable
OMSB cost principles listed in §84.27.

(i) No other prior appreval require-
ments for specific items may be im-
posed uniless a deviation has been ap-
proved by OMB,

{j>) When HUD makes an award that
provides support for both construction
and nonconstruction work, HUD may
require the recipient tc request prior
approval from HUD before making any
fund or budget transfers between the
two types of work supported.

(k) For both construction and non-
construction awards, HUD shall require
recipients te notify HUD in writing
promptiy whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the
project period by more than $5000 or
five percent of the Fedsral award,
whichever is greater. This notification
shall not be required if an application
ior additional funding is submitted for
a continuation award.

(I) When reqguesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless HUD indicates a let-
ter of request suffices.

{m) Within 30 calendar days from the
date of receipt of the request for hudg-
et revisions, HUD shall review the re-
guest and notify the recipient whether
the Ppudget revisions have been ap-
proved, If the revision is still under
consideration at the end of 30 calendar
days, HUD shall inform the recipient in
writing of the date when the recipient
may expect the declsion.

§84.26 Non-Federal audits.

(a) Recipients and subrecipients that
are instizutions of higher education or
other non-profit organization (includ-
ing hospitals) shall be subject to the
audit requirements contained jin the
Single Audii Act Amendments of 1996
(31 U.8.C. 7501-7507) and revised OMB

§84.27

Circular A-133, “Audits of BStates,
Local Governments, and Non-Profit Or-
ganizations,”

(1) Non-profit organizations subject
to regulations in the part 200 and part
BOO series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133, ' Audits of States,
Local Governments. and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit organization is the maort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part B0C series) and not a related or
affiliated organization or entity.

(2) [Reserved]

(b) State and local govermments shall
pe subject to the audit reguirements
contained in the Single Audit Act
Amendments of 1996 (31 U.8.C. 7501-
7507) and revised OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.”

(c) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit requirements of the TFederal
awarding agencies,

(dy Commercial organizations shall
e subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document.

[59 FR 47011, Sept, 13, 1984, as amended at 62
FR 61617, Nov. 18, 1997]

§84.27 Allowable costs.

For each kind of recipient, there is a
get of Federal principles for deter-
mining allowable costs, Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the ceosts: Thus,
allowability of costs incurred hy State,
local or {ederally-recognized Indian
trival governments is determined in
accordance with the provisions of OMB
Circular A-87, “Cost Principles for
State and Local Governments.”’ The al-
lowabhility of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circwlar A-122, “Cost Principles for
Non-Profit Organizations.” The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, “Cost Principles for
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Educational Institutiong.” The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
visions of Appendix E of 45 CFR part 74,
“Principles for Determining Costs Ap-
nlicable to Research and Development
Under Grants and Contracts with Hos-
pitals.’” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 is
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation {FAR) at 48 CFR part 31.

§84.28 Period of availability of funds.

Where a funding period is specified. a
recipient may charge to the grant only
allowable costs resulting frem cobliga-
tions incurred Guring the Tunding pe-
riod and any pre-award costs author-
ized by HUD.

PROPERTY STANDARDS

$84.30 Purpose of property standards.

Sections 84.31 through 84.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
supported by a Federal award. HUD
shall require recipients to ohserve
these standards under awards and shall
not impose additional reguirements,
unless specifically required by Federal
statute. The recipient may use its own
property management standards and
procedures provided it observes the
provisions of §§84.31 through 84.37.

§84.31 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the eguivalent insurance coverage
for real property and eqguipment ac-
quired with Federal funds as provided
to proparty owned by the recipient.
Federally-owned property need not be
insured unless reguired by the terms
and conditions of the award.

§84.32 Real property.

HUD prescribes the following require-
ments for recipients concerning the use
and disposition of real property ac-
guired in whole or in part under
awards:

(a) Title to real property shall vest in
the recipient subject to the condition

24 CFR Subtitle A (4-1-08 Edition)

that the recipient shall use tihe real
property for the authorized purpose of
the project as long ag it is needed and
shall not encumber the preperty with-
out approval of HUD.

() The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
tc those under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
antherized for support by HUD.

{(cy When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from HUD or its successor
Federal awarding agency. HUD shall
observe one or more of the following
disposition instructions.

(1) The recipient may bhe permitted to
retain title without further okligation
to the Federal Government after it
compensates the Federal Government
for that percentage ¢f the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

{2) The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
ceeds), When the recipient is author-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return.

(3) The recipient may be directed to
transfer titie to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
valae of the property.
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§84.33 Federally-owned and exempt
property.

{a) Federally-owned property. (1) Title
to federally-owned properiy remains
vasted in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody 1o HUD.
Upaon completion of the award or when
the property is no longer needed, the
recipient. shall report the property to
HUD for further HUD utilization.

(2y If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authoerity to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (15 U.S.C. 3710
(I)) t¢ donate research equipment to
educational and non-prefit organiza-
tions in accordance with E.O. 12821,
“Improving Mathematics and Science
BEducation in Support of the National

BEducation Goals.””) Appropriate in-
structions shall be issued to the recipi-
ent by HUD.

(by Ezempt properiy. When statutory
authority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
“exempt property.” Should HUD not
establish conditions. title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion te the Federal Government.

§84.34 Equipment.

(a) Title to equipment acguired by a
-recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The reclpient shall not use equip-
ment acguired with Federal funds to
provide services to non-Federal outside
orgahizations for a fee that is less than
private companies charge for eguiva-
lent services, unless specifically au-
thorized by Federal statute. for as long
as the Federal Government retains an
interest in the equipment.

(¢y The recipient shall use the equip-
ment in the preoject or program for
which it was acguired as long as need-
ed, whether or not the project or pro-

4
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gram continues te be supporied by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program.
the recipient shall use the equipment
in connection with its other federally-
sponsored activities, in the following
erder of priority:

(1) Activities sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

{(dy During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acguired. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs sSpon-
sored by other Federal awarding agen-
cies. I the equipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if an-
thorized by HUD. User charges shall e
treated as program income.

(e) When acguiring replacement
equipment, the recipient may use the
squipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD.

(fy The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shali include all of the fol-
lowing.

(1) Bquipment records shall be main-
tained accurately and shall include the
following information.

(i} A description of the equipment.

(i) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the eguipment, inciud-
ing the award number.

(iv) Whether titie vests in the recipi-
ent or the Federal Government.

7
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{v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable 1o equipment fur-
nished by the Federal Government),

(vii) Location and cendition of ihe
eguipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ixy Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates HUD for its share.

(2) Equipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

{3y A physical inventory of equipment
shall be taken and the results rec-
onciled with the eguipment records at
least once every two years. Any dif-
ferences hetween quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
eguipment.

(4) A control system shall be in effect
to insure adeguate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government. the
recipient shall promptly notify HUD,

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall he established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no lenger
needs the eguipment. the eguipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to HUD or its successor, The

24 CFR Subtitle A (4-1-08 Edition)

amount of compensation shall be com-
puted by applying the percentage cf
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient ghall re-
gquest disposition instructions from
HUD, HUD shall determine whether the
equipment can be used to meet HUD's
requirements. If no requirement exists
within HUD, the availability of the
egquipment shall be reported to the
General Services Administration by
HUD to determine whether a require-
ment for the equipment exists in other
Federal agencies, HUD shall issue in-
structions to the recipient no later
than 120 calendar days after the recipl-
ent’s request and the following proce-
dures shall govern.

(1y If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’'s re-
quest, the recipient shall sell the
squipment and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
sral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient's
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of -the egquipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the eguipment, the
recipient shall be reimbursed by HUD
for such costs incurred in its disposi-
tion.

(4y HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named hy
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
bhe subject te the following standards.
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(i) The equipment shall be appro-
priately identified in the award or oih-
erwise made known to the recipient in
writing.

(ii) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acguired with grant funds and feder-
ally-owned eguipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.

(iii) When HUD exercises its right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

§84.35 Supplies and other expendable
property.

{a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of uwnused supplies
exceeding $500C in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
sarhe manner as for eguipment.

(b} The recipient shall not wse sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal gitatute. ag long as
the Federal Government retains an in-
terest in the supplies.

§84.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award, HUD
reserves a royalty-free, nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purpases, and to authorize oth-
ers to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and

§84.36

inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
‘“Rights to Inventions Made by Non-
profit Organizations and Small Busgi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.’’

(¢y HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data {first produced
under an award: and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for HUD purposes.

(dx1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that were used by HUD in de-
veloping an agency action that has the
force and effect of law, HUD shall re-
qusst, and the recipient shall provide,
within a reasonable time, the research
data so that they can be made avail-
able to the public through the proce-
dures established under the FOIA, If
HUD obtains the research data sclely
in response to a FOIA request, HUD
may charge the requester a resascnable
fee egualing the full incremental cost
of obtaining the research data. This fee
should refiect costs incurred by HUD,
the recipient, and applicable subrecipi-
ents. This fee is in addition to any fees
HUD may assess under the FOIA (b
T.8.C. 552{a){4)X(A)).

(2y The following definitions apply
for purposes of this paragraph (d):

(i) Research dato is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues, This “‘recorded’ material ex-
cludes physical objects (e.g., laboratory
samples). Research dala also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar informasion the dis-
closure of which would constitute a

459

ATTACHMENT oo ¥,
PAGE )2  OF .28 pAGES




§84.37

clearly unwarranted invasion of per-
sonal privacy. such as information that
could he used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) HUD publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

fiiiy Used by HUD in developing an
agency action that has the force and ef-
fect of law is defined as when HUD pub-
licly and officially cites the research
findings in support of an agency action
that has the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or sabaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no
longer needed for the originally au-
thorized purpose. disposition of the in-
tangible property shall occur in accord-
ance with the provisions of §84.34(g).

[5% FR 47011, Sept. 13, 1994, as amended at 63
TR 30489, May 11, 2006]

§84.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall e held in trust Iy the re-
cipient as trustee for the beneficiaries
of the preject or program under which
the property was acquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that nse and
disposition conditions apply to the
property.

PROCUREMENT STANDARDS

§84.40 Purpose of procurement stand-
ards.

Sections §4.41 through 84.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and

24 CFR Subtitie A (4-1-08 Edition}

other services with Federal tfunds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicahble Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
be imposed by HUD upcn recipients,
unless specifically required by Federal
statute or executive order or approved
by OMB.

§84.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsikle authority, without re-
course o HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning viclation of statute
are to be referred to such Federal
State or local authority as may have
proper jurisdiction.

$84.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer. or
agent shall participate in the selection.
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about teo
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither soclicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for sifua-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of mominal value. The
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standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§84.43 Competition,

All procorement transactions shall
be conducted in a manner to provids,
to the maximum extent practical, cpen
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure ohjective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, guality and other factors consid-
ered. The other factors shall include
the bidder's or offeror’s compliance
with Section 3 of the Housing and
Urban Development Act of 1968 (12
TU.8.C. 1701lu), hereafter referred to as
“Section 3. Section 3 provides that, to
the greatest extent feasible, and con-
sistent with existing Federal, State,
and local laws, and resulations, eco-
nomic opportunities generated by cer-
tain HUD {financial assistance shall be
directed to low- and very low-income
perscns. Sclicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§84.44 Procurement procedures.

{a) All recipients shall establish writ-
ten procuremsnt procedures. These
procedures shall provide for, at a min-
imum, that paragraphs {a){(1), {(a)}2) and
(a)(3) of this section apply.

(1) Recipients aveid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be

§84.44

the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured, In competitive preocurements,
such a description shalil not contain
features which unduly restrict com-
petition.

(ii) Reguirements which the bidder/
offeror must fulfill and all other fac-
tors tc be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical reguirements in
terms of functions to he performed or
performance required, including the
range of acceptable characteristics or
minimum accepiable standards.

(iv) The specific features of *‘brand
name or equal’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(») Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
buginess enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

{1) Ensure that small businesses, mi-
nority-owned firms, and wornen’s busi-
ness enterprises are used to the fuliest
extent practicable,

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business
enterprises.

(3y Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women’s business enter-
prises.
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(1) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services ahd assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-cwned firms
and women's business enterprises.

(¢} The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost” or “‘percentage of construction
cost’” methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, com-
pliance with public policy. including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 {12 U.s.C. 170lu); record of past
performance; and financial and tech-
nical resources or accessipility to other
necessary rescurces. In certain cir-
cumstances, contracts with certain
parties are restricted by implementa-
tion of Executive Orders 12549 and
19689, “‘Debarment and Suspension,” at
2 CFR part 2424,

{e) Recipients shall, on reguest, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(2) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 403 (11},

24 CFR Subtifie A (4-1-08 Edition)

whichever is greater, and is to bhe
awarded without competition or only
one bid or offer is received in response
to a sclicitation.

{3y The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4y The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
lJow bigdder under a sealed bid procure-
ment.

(5y A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshoeld.

[59 FR 47011, Sept. 13, 1994, as amended at 72
FR 73482, Dec. 27. 2007)

$84.45

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia. together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost  to  determine reasonableness,
allpcability and allowability.

Cost and price analysis.

§84.46 Procurement records.

Procurement recerds and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimuam:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(c) Basis for award cost or price.

§84.47 Contract administration,

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, ccnditions and specifica-
tions of the contract.
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£ 84.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial acticns as may be appro-
priate.

(hy All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the hasis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(¢c) Except as otherwise required by
statute, an award that requires the
contracting {(or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bhonds, and
payment bhonds unless the construction
contract or subeontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may
accept the bonding policy and require-
ments of the recipient, provided HUD
has made a debtermination that the
Federal Government's interest is ade-
quately protected. If such a determina-
tion has not heen made, the minimum
requirements shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the hid
price., The “hid guarantee™ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 perceant of the
contract price. A “performance hond”

§84.51

is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.

{3y A payment bond on the part of the
contractor for 100 percent of the con-
tract price, A ‘payment bond” is cne
executed in connection with a contract
t0 assure payment as reguired by stat-
ute of all persons supplying labor and
material in the executlon of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant tc 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

(dy All negotiated contracts (except
those for less than the small purchase
thresheld) awarded by recipients shall
include a provision to¢ the effsct that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books, doca-
ments. papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations. excerpts
and transcriptions.

{e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this rule, as applicable,

REPORTS AND RECORDS

§84.50 Purpose of reports and records.

Sections B4.51 through 84.53 set forth
the procedures for monitoring and re-
porting on the recipient’s financial and
pregram performance and the nec-
essary standard reporting forms.- They
also set forth record retention require-
ments.

$84.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sab-
recipients have met the aundit require-
ments as delinegted in §54.26.
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fhy HUD shall prescribe the frequency
with which the performance reporis
shall be submitted. Except as provided
in §84.01(f), performance reports shall
not be required more freguentiy than
quarterly or less freguently than annu-
ally. Annual reports shall be due 50 cal-
endar daye after the grant year; guar-
terly or semi-annual reports shall bhe
due 30 days after the reporting period.
HUD may reguire annual reports before
the anniversary dates of multiple year
awards in lieu of these requirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

(c) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(@) When reqguired, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:;

1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the pericd. the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
gquantified, such guantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3} Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e} Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ahility to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa-
tion.

(gy HUD may make site visits, as
needed.

(h) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data from re-
cipients.

24 CFR Subtitie A {(4-1-08 Edition)

$84.52 Financial reporting.

ta) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-268A, Financial Sta-
tus Report.

(i) HUD requires recipients to use the
SE-269 or SF-269A to report the status
of funds for all nonconstruction
projects or programs. HUD has the op-
tion of not requiring the SF-269 or SF-
2694 when the SF-270. Request for Ad-
vance or Reimbursement. or SF-272.
Report of Federal Cash Transactions, is
determined to previde adeguate infor-
mation to meet its needs. except that a
final SF-269 or SF-269A shall be re-
guired at the completion of the project
when the SF-270 is used only for ad-
Vances.

(i1} HUD shall prescrile whether the
report shgll be on a cash or accrual
basis. If HUD requires accrual informa-
tion and the recipient’s accounting
records are not normally kept on the
acerual basis, the recipient shall not be
required to convert its accounting sys-
tem, but shall develop such accrual in-
formation through hest estimates
hased cnh an analysis of the documentia-
tion ¢n hand.

{iii) HUD shall deiermine the fre-
quency of the Financial Status Report
for each project or program, consid-
ering the size and complexity of the
particular project or program. How-
ever, the repocrt shall not be reguired
meore freguently thanh quarterly or less
frequently than annually. A final re-
port shall he required at the comple-
tion of the agreement,

(iv) HUD requires recipients to sub-
mit the SF-269 or SF-268A (an criginal
and no more than two copies) no later
than 30 days after the end of each spec-
ified reporting pericod for gquarterly and
semi-annual reports, and 9%0 calendar
days for annual and final reports. Ex-
tensions of reporting due dates may be
approved by HUD upon request of the
recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(i) When funds are advanced to re-
cipients HUD shall require each recipi-
ent to submit the SF-272 and, when
necessary. its continuation sheet, SF-
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272a. HUD shall use this report to mon-
itor cash advanced to recipients and to
obtain disbursement information for
each agreement with the racipients.

(ii) HUD may require forecasts of
Federal cash requirements in the ‘Re-
marks’ section of the report.

(iil) When practical and deemed nec-
essary, HUD may require recipients to
report in the *Remarks” section the
amount of cash advances received and
retalned in excess of thiree days. Re-
cipients shall provide short narrative
explanations of actions taken to reduce
the excess balances.

(iv) Reciplents shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each guarter,
HUD may require a monthily report
from those recipients receiving ad-
vances totaling $1 million or more per
year.

(v) HUD may waive the requirement
for submission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25.000 per recipient, provided
that such advances are maonitored
through other forms contained in this
section;

(B) If, in HUD’s opinion, the recipi-
ent’s accounting controls are adequate
to minimize excessive Federal ad-
vances; or

(C) When the elecironic payment
mechanisms provide adequate data.

(b) When HUD needs additional infor-
mation or more frequent reports, the
following shall be observed.

{1y When additional information is
needed to comply with legislative re-

_guirements, HUD shall issue ingstruc-

tions to require recipients to submit
such information under the “Remarks”
section of the reports.

{2) When HUD determines that a re-
cipient’s accounting system does not
meet the standards in §84.21, additional
pertinent information to further mon-
iter awards may be obtained upon writ-
ten notice to the recipient until such
time as the system is brought up to
standard. HUD, in obtaining this infor-
mation. ghall comply with report clear-
ance requirements of 5 CFR part 1320,

(3) HUD will shade out any line item
on any report if not necessary.

§84.53

(4) HUD may accept the identical in-
formation from the recipients in ma-
chine reafdable format or computer
printouts or electronic outpuis in lieu
of prescribed formats,

(6 HUD may provide computer or
electronic outputs to recipients when
such expedites or contributes to the ac-
curacy of reporting.

§84.58 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
HUD shall not impose any other record
retention or access regquirements upen

recipients.
(h) Financial records, supporting doc-
uments, statistical records, and all

other records pertinent to an award
shall be retained for a period of three
vears from the date of submission of
the final sxpenditure report or. for
awards that are renewed qguarterliy or
annually, from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized hy HUD. The
only exceptions are the following.

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
vear period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have bheen resolved and final action
taken.

(2y Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by HUD, the 3-year reten-
tion requirement is not applicable to
the.recipient. o

(4) Indirect cost rate proposals, cost
allocation plans, ete. as specified in
§84.53(g).

(c) Copies of original records may he
substituted for the original records if
authorized by HUD.

{d) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term rebention
value, However, in order to avoid dupli-
cate recordkeeping. HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use.
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§84.60
(e) HUD, the Inspector General.
Comptroller General of the United

States, or any of thelr duly authorized
representatives. have the right of time-
1y and uanrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards. in order to make audits.
examinations, exeerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a recipient's personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph (e) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained.

(f} Unless required by statute. HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5
U.8.C. 5532} if the records had belonged
to HUD.

(g} Indirect cost rate proposals, cost ai-
location plans, etc. Paragraphs (g)(1) and
(g)(2) of this section apply to the fol-
lowing types of documents, and their
supporting records—indirect cost rate
computations or proposals. cost alloca-
tion plans. and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or compogite Ifringe Dbenefit
rates).

(1y If submitted for negotiation. If the
recipient submits te HUD or the sub-
recipient submits to the recipient the
proposal, plan. or other computation to
form the basis for negotiation of the
rate. then the 3-year retention period
for its supporting records starts on the
date of such submission,

(2) If not submitied for negotiation. If
the recipient is not required to submit
to HUD or the subrecipient is not re-
quired to submit to the recipient the
proposal, plan. or other computation
for negotiation purposes, then the 3-
vear retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)

24 CFR Subtitle A (4-1-08 Edifion)

covered by the proposal. plan. or other
computation.

TERMINATION AND ENFORCEMENT

§84,60 Purpose of termination and en-
forcement.

Sections 84.61 and B4.62 set forth uni-
form suspension, termination and en-
forcement procedures.

§84,61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraphs
{a)1), (a)X2) or (a)3) of this section
apply.

(1> By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award.

(2) By HUD with the consent of the
recipient. in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(3) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination. the
effective date, and. in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)l} or (ay2)
of this section,

(h) If costs are aliowed under an
award. the responsibilities of the re-
cipient referred to in §84.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§84.62 Enforcement.

{a) Remedies for noncompliance. Il a re-
cipient materially fails to comply with
the terms and conditions of an award.
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, HUD may, in addition
to imposing any of the special condi-
tions outlined in §84.14, take one or
more of the following actions. as appro-
priate in the circumstances.
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(1) Temporarily withheld cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(2 Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4 Withhold further awards for the
project or program.

(56} Take other remedies that may be
legally available. )

(b) Hearings and appecls. In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(¢) Effects of  suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination cr subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (e)(1) and (c)2) of this
section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

.. [2). The costs _would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-

pension. The enforcement remedies
identified in this section, including
suspension and termination, do not

preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.13).

[59 FR 47011, Sept. 13, 1994, as amended at T2
TR 73482, Dec. 27, 2007]

584.72

Subpart D—After-the-Award
Requirements

$84.7¢ Purpose.

Sections B4.71 through 84.73 contain
clogeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§84.71 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and cconditions of the
award, HUD may approve extensions
when requested by the recipient.

(h) Unless HUD authorizes an exten-
sion, a recipient shall liguidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions.

(c) HUD shall make prompt payments
to a recipient for allowable reimburs-
able costs under the award being closed
out.

(d) The recipient shall promptiy re-
fund any balances of unobligated cash
that HUD has advanced or paid and
that is not authorized to be retained by
the recipient for use in other projects.
OMB Circular A-129 governs unreturned
amounts that become delinguent debts.

{e} When authorized by the terms and
conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
received.

(fi The rescipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.31 through 84.37.

(g) In the event a final andit has not
been performed prior to the closeout of
an award, HUD shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

£ 84,72 Subsequent adjustments and

continuing responsibilities.
{a) The closeout of an award does not
affect any of the following.
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§84.73

{1} The right of HUD to disallow costs
and recover funds on the basis of a
later audit or other review,

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections. or other
transactions.

(3 Audit requirements in §84,26.

(4) Property management require-
ments in §§84.31 through 84.37.

{5) Records retention as required in
§84.53.

(hy After closeout of an award. a rela-
tionship created under an award may
e modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient referred to in §84.73ra),
including those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the recipient, as appro-
priate.

§84.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(1}), (a)(2) or {a}3) of this
section.

(1) Making ah administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

{3) TaXing other action permitted by
statute.

(hy Except as otherwise provided by
law,. HUD shall charge interest on an
overdne debt in accordance with 4 CFR
Chapter II, “‘Federal Claims Collection
Standards.”

Subpart E—Use of Lump Sum
Grants

§84.80 Conditions for use of Lump
Sum (fixed price or fixed amount}
grants,

{a) Heads of awarding activities
{HAAS) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avail-

24 CFR Subtille A (4-1-08 Edition)

ability. For other awards, discretion
may be provided to Grant Officers to
deterniine the funding arrangement on
a transaction basis, In such cases,
Grant Officers shall document the basis
for selection of the funding arrange-
ment in the nhegotiation record. Appro-
priate consideration to fixed amount
{Jump sum) awards shall be made if one
or more of the following conditions are
present:

(1} The HUD funding amount is defi-
nitely less than the total actual cost of
the project.

(2) The HUD funding amount does not
exceed $100.000 or the small purchase
threshold fixed at 41 U.8.C. 403 (i1},
whichever is greater.

(3) The project scope is very specific
and adequate cost, historical, or unit
pricing data is available to establish a
fixed amount award with assurance
that the recipient will realize nc incre-
ment above actual cost,

(b) [Reserved]

$84.81 Definition.

(a) A lump sum award is an award for
a predetermined amount. as set forth
in the grant agreement, which amount
does not vary with the amount of the
recipient’s actual incurred costs. Under
this type of award, HUD does not pay
the recipient for its incurred costs but
rather for completing certain defined
events in the work or achisvement of
some other well-defined milestone.
Some of the ways in which the grant
amount may be pald are. but are not
limited to:

(1) In several partial paymenis, the
amount of each agreed upon in ad-
vance, and the “milestone™ or event
triggering the payment alse agreed
upon in advance, and set forth in the
grant;

(2) On a unit price basis, for a defined
unit or units (such as a housing coun-
seiing unit), at a defined wprice or
prices. agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(3) In pne payment at grant comple-
tion,

(by The Lkey distinction between a
lamp sum and a ¢ost reimbursement
grant is the lack of a direct relation-
ship hetween the costs incurred by the
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recipient and the amount paid by HUD
in the lump sum arrangement.

§84.82 Provisions applicable only to
lump sum grants,

In addition to the provisions of this
subpart B, subparts A and B of this
part apply to lump sum grants.

(ay Financiel and program manage-
ment. Paragraphs (h) through (e) of this
section prescribe standards for finan-
cial management systems, methods for
making payments, budget revision ap-
provals, and making audits.

(h) Standards for financial management
systems. (1) Records that identify ade-
quately the source and application of
funds for federally-sponsored activities
are required. These records shall con-
tain information pertaining t¢ Federal
awards, authorizations, obligations,
unokligated balances, assetls, ocutlays,
income and interest.

(2) Effective control over and ac-
countability for all funds, property and
other assets are required. Recipients
shall adequately safeguard all such as-
sets and assure they are used solely for
authorized purposes.

(3) Comparison of outlays with budg-
et amounts for each award is reqguired.
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the recipient, HUD, at its discretion,
may require adequate ponding and in-
syrance if the bonding and insurance
requirements of the recipient are not
deemed adeguate to protect the inter-
est of the Federal Government,

(5) HUD may require adequate fidel-
1ty bond coverage where the recipient
laclks sufficient coverage tc protect the
Federal Government’s interest.

{(6) Where bonds are reguired in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Deing
Business with the United States.”

(¢) Payment. (1) 'The standard gov-
erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not
require separate depository accounts
for funds provided to a recipient or es-

§84.82

tahlish any eligibility requirements for
depositories for funds provided to a re-
cipient. However, recipients must be
able to account for the receipt. obliga-
tion and expenditure of funds.

(2y Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks {(a bank which is
owned at least 50 percent by women or
minority group members).

(3) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the recipients in re-
questing payments. HUD shall not re-
gquire more than an original and two
copies of these forms.

(iy SF-270, Reqguest for Advance or Re-
imbuyrsement. HUD has adopted the SF-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vance methods are not used. The SF-
270 shall also be used for lump sum
payment requests. HUD, however, has
the option of using this form for con-
struction programs in lieu of the SF-
271, “Outlay Report and Request for
Reimbursement for Construction Pro-
grams.”

(1) SF-271, Qutlay Report and Reguest
Jor Reimbursement for Construction Pro-
grams. HUD has adopted the SF-271 as
the standard form to be used for re-
gquesting reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor-
mation to meet HUD's neesds.

(d) Revision of budget and program
pilans. (1} The budget plan is the finan-
cial -expression of- the project or pro-
gram as approved during the award
process. It may include either the Fed-
eral and non-Federal share, or only the
Federal share, depending upon HUD re-
quirements. It shall be related to per-
formance for program evalunation pur-
poses whenever appropriate.

(2) Recipients are required to report
deviations from program plans, and re-
quest prior approvals for budget and
program plan revisions, in accordance
with this gection.

(3) For nonconstruction awards, re-
cipients shall request prior approvals
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from HUD for one or more of the fol-
lowing program or budget related rea-
SONS.

(i) Change in the scope or the ohjec-
tive of the project or program (even if
there iz no associated budget revigion
requiring prior written approval).

(iiy The need for additional Federal
funding.

(ii1) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material.
equipment or general support services.

(4) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(d) Except for requirements listed in
paragraphs (dx3)(i) and (d¥3)ii) of this
section, HUD is authorized. at its op-
tion, tc waive cost-related and admin-
istrative prior written approvals re-
quired by Circular A-110 and OMB Cir-
culars A-21 and A-122, Such walvers
may include authorizing recipients te
do any one or more of the following.

(i) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award. This
action may be taken unless:

(A) The terms and conditions of
award pronibit the extension.

(B) The extension requires additional
Federal funds. -

(Cy The extension invelves any
change in the approved objectives or
scope of the project.

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revigions whenever paragraphs (dy6)i)
or (d){6)(ii) of this secticn apply.

(1) The revision results from changes
in the scepe or the objective of the
project or program.

(i1) The need arises for additional
Federal funds to complete the project.

(7) No other prior approval reguire-
ments for specific items may be im-

24 CFR Subtitle A (4-1-08 Edition)

posed unless a deviation has been ap-
proved by OMB.

(8) When HUD makes an award that
provides support for both construction
and noncenstruction work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers between the
two types of work supported.

te) Non-Federa! qudits. (1) Recipients
and subrecipients that are institutions
of higher education or other non-profit
organizations (including  hospitals)
shall be subject to the audit require-
ments contained in the Single Audit
Act Amendments of 1896 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133.
“Andits of States, Local Governments.
and Non-Profit Organizations.”

(iy Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit reguirements of revised
OMB Circular A-133, “Audits of States,
Local Governments, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit organization is the mort-
cagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity.

(ii) {Reserved]

(2) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1896 (31 U.S.C. 7601
7507} and revised OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.””

(3) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject tc the
aundit requirements. of the TFederal
awarding agencies.

4y Commercial organizations shall be
subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document.

[59 'R 47011, Sept. 13, 1994, as amended at 62
TR 61617, Kov. 18, 1997]

$84.83 Property standards.

ta) Purpose of property standards.
Paragraphs (b) throngh (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cogt was charged to a
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project supporied by a Federal award,
HUD shall reguire recipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
statute. 'The recipient may use its own
property management standards and
procedures provided it observes the
provisions of paragraphs (b) through ()
of this section.

(b Insurance coverage. Recipients
shall, at & minimum, provide the equiv-
alent insurance coverage for real prop-
erty and eguipment acquired with Fed-
eral funds as provided to property
owned by the recipient. Federally-
owned property need not be insured un-
less required by the terms and condi-
tiens of the award.

(e) Real property. HUD prescribes the
following requirements for recipients
concerning the use and disposition of
real property acguired in whole or in
part under awards:

(1) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD.

(2) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponscored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those unhder federally-sponscred
projects (i.e., awards) or programs that
have purposes consistent with those
anthorized for support by HUD.

(d) Federally-owned and exempt prop-
erty—(1) Federally-cwned properiy-—i)
Title to federally-owned property remains
vested in the Federal Government. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD., Upon
completion of the award or when the
property is no longer needed, the re-
cipient shall report the property to
HUD for further HUD utilization.

(ii) If HUD has no further need for
the property, it shall be declared excess
and reported to the General Services
Administration, uniess HUD has statu-
tory authority to dispose of the prop-
erty by alternative metheds (e.g., the

§84.83

authority provided by the Federal
Technology Transfer Act (15 U.8.C. 3710
1)) to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.C. 12821,
“Improving Mathematics and Science
Education in Support of the National
Education Goals,’’) Appropriate in-
structions shall be issued to the recipi-
ent by HUD,

(2y Erempt property. When statutory
anthority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
“exempt property.” Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

(e) Equipment. (1) Title to equipment
acquired by a recipient with Federal
funds shall vest in the recipient. sub-
ject to conditions of this section.

(2) The recipient shall use the equip-
ment in the project or pregram for
which it was acquired as Jong as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
aquipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the eguipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(i) Activities sponscred by HUD
which funded the original project; then

(i1} Activities sponscred by other
Federal-awarding agencies. . . __ .

(3 During the time that equipment is
used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acguired. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the egquimmnent is owned by the
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Federal Government. use on other ac-
tivities not gponsored by the Federal
Government shall be permissible if au-
therized by HUD.

f4y The recipient’'s property manage-
ment standards for equipment acguired
with Federal funds and federally-owned
equipment shall include all ¢f the fol-
lowing.

(1) Equipment records shall be main-
tained accurately and shall include the
following information.

{A) A description of the equipment.

(B) Manufacturer's serial number,
model number, Federal stock number,
national stock number. or other identi-
fication number.

(C) Bource of the eguipment, includ-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government.

(B) Acquisition date (or date re-
ceived, if the eguipment was furnished
by the Federal Government) and cost.

(F) Location and condition of the
equipment and the date the informa-
tion was reported.

(i1) Equipment owned by the Federal
Governnient shall be identified to indi-
cate Federal ownership.

{i1i) A physical inventory of equip-

ment shall be taken and the results
reconciled with the equipment records
at least once every two vears. Any dif-
ferences between guantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, carrent uti-
lization, and continued need for the
equipment.
_ (iv) A contrel system shall be in ef-
fect to insure adequate safeguards to
prevent loss, damage, or theft of the
eguipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD.

(v) Adeguate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(5) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or t¢ a third party named by
the PFederal Government when such
third party is otherwise eligible under

24 CFR Subfille A (4-1-08 Edition)

existing statutes., Such transfer shall
be subject to the following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(iiy HUD sghall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acguired with grant funds and feder-
ally-owned equipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.

(iii) When HUD exercises 1ts right to
take title. the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

(f) Intangible property. (1) The recipi-
ent may copyright any work that is
subject to copyright and was devel-
oped, or for which ownership was pur-
chaged, under an award. HUD reserves
a rovalty-free, nonexclusive and irrev-
ocable right to reproduce, publish. or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

(2) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments,”

(3) Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs ($)3)i) and (£){3xi1) of this sec-
tion.

(i) Obtain. reproduce, publish or oth-

“erwise use the data {irst- produced

under an award.

(ii) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

(4) Title to intangibcle property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the corigi-
nally-autherized purpose.

(g) Property trust relationship. Real
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
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shall be held in trust by the recipient
as trustee for the hkeneficiaries of the
project or program under which the
property was acquired or improved.
HUD wmay require recipients toc record
liens or opther appropriate notices of
record to indicate that personal or real
property has beent acguired or improved
with Federal funds and that use and
disposition conditions apply tc the
property.

$84.84 Procurement standards.

(a) Purpose of procurement standards.
Paragraphs () through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for
the procurement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral Tunds. These standards are fur-
nished to ensure that such materials
and services are obtained in an effec-
tive manner and in compliance with
the provisions of applicable I'ederal
statutes and executive orders. No addi-
tional procurement standards or re-
gquirements shall be imposed by HUD
upon recipients, unless specifically re-
quired by Federal statute or executive
order or approved by OMB.

(b) Recipient responsibilities. The
standards contained in this section do
not relieve the recipient of the con-
tractual responsibilities arising under
its contract{s}. The recipient is the re-
sponsible authority, wilthout recourse
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements enhtered into in support of
an award or other agreeiment. This in-
cludes disputes, claims, protests of
award, source evaluation or other mat-
ters of a contractual nature. Matters
concerning violation of statute are to
be referred to such Federal, State or
local authority as may have proper ju-
risdiction.

(e} Codes of comduct. The recipient
shall maintain written standards of
conduct governing the performance of
its employvees engaged in the award and
administration of coniracts. No em-
ployee, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a contract supported hy
Federal funds if a real or apparent con-
flict of interest would be involved.

§84.84

Such a conflict would arise when the
employee, officer, or agent, any mem-
ber of his or her immediate family, his
or her partner, or an orgahization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for anh award. The officers, em-
plovees, and agents of the recipient
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary
value from contractors, or parties to
subagreements. However, recipients
may set standards for situations in
which the financial interest is not sub-
stantial or the gift is an unsolicited
item of nominal value. The standalrds
of conduct shall provide for discinli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient.

(d) Competition. All procurement
transactions shall be conducted in a
manner to provide, to the maximum
extent practical, open and free com-
petition. The recipient shall be alert to
organizational conflicts of interest as
well as noncompetitive practices
among contractors that may restrict
or eliminate competition or ctherwise
restrain trade. In order Lo ensure objec-
tive contractor performance and elimi-
nate unfair competitive advantage,
contractors that develop or draft speci-
fications, reguirements, statements of
work, invitations for bids and/or re-
quests for proposals shall be excluded
from competing for such procurements.
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
t0 the solicitation and is most advan-
tageous 10 the recipient, price, quality
and other factors considered. The other
factors shall include the bidder’s or

"pfferor’s compliance with Section 8 of - -

the Housing and Urban Development
Act of 1968 (12 U.8.C, 1701w), hereafter
referred to as “Section 3. Section 3
provides that, to the greatest extent
feasible, and consistent with existing
Federal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very
low-income persons. Solicitations shall
clearly set forth all requirements that
the bidder or offeror shail fulfill in
order for the bid or offer to be evalu-
ated by the recipient., Any and all bids
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or offers may be rejected when it is in
the recipient’s interest to do so.

(e} Procurement procedures, (1) Al re-
cipients shall establish written pro-
curement procedures. These procedures
shall provide for, at a minimum, that
paragraphs (ex1)(i), {(ex1lxiiy and
te)(1)(iil) of this section apply.

{i} Recipients avpid purchasing un-
necessary items.

(ii) Where appropriate, an analysis is
made of lease and purchase alter-
natives tc determine which would be
the most economical and practical pro-
curement for the recipient.

(iii) Solicitations for goods and serv-
ices provide for all of the following.

(A) A clear and accurate description
of the technical reguirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(B} Requirements which the bhidders
offeror must fulfill and all other fac-
tors to bhe used in evaluating bids or
proposals.

tC; A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(D) The specific features of ““hrand
name or egual'’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(Ey The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(Fy Preference, to -the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(2) Positive efforts shall be made by
recipients to utilize small businesses,
mincrity-cwned firms, and women's
business enterprises, whenever pos-
sible, Recipients of Federal awards
gshall take all of the following steps to
further this goal.

(i) Bnsure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable,

24 CFR Subfitle A (4-1-08 Edition)

(iiy Make information on forth-
coming opportunities availanle and ar-
range time frames for purchases and
contracts to encourage and facilitate
participation by small businesses. mi-
nority-owned firms, and women's busi-
ness enterprises.

(il1) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women's business enter-
prises.

{iv) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
uaily,

(v} Use the services and assistance, ag
appropriate, of such organizations as
the Bmall Business Administration and
the Department of Commerce’'s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(3) The type of procuring instruments
used (e.g.. fixed price contracts, cost
reimbursable contracls, purchase or-
ders, and incentive contracts) shall be
determined by the recipient hut shall
e appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The “‘cost-plus-a-percentage-of-
¢ost’ or “percentage of construction
cost’” methods of contracting shall not
be used.

(4) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Bection 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701u): record of past
performance; amd financial and tech-
nical resources or accedsibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted. as set forth at 2
CFR part 2424,

(5) Recipients shall, on request, make
available for the Federal awarding
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agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(i) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in BUD’s
implementation of Circular A-110.

{il) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 403 (11),
whichever is greaier, and is to be
awarded without competition or only
one bild or offer is received in response
t0 a solicitation.

(ii1) The procurement, which is ex-
pected to exceed the small purchase
thresheld, specifies a ‘‘brand name”
product.

(iv) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
iow bidder under a sealed bid procure-
ment.

(v} A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

(f) Cost and price analysis. Some form
of cost or price analysis shall be made
and documented in the procurement
files in connection with every procure-
ment action. Price analysis may be ac-
complished in various ways, including
the comparison of price quotations sub-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
vsis is the review and evaluation of
each slement of cost to determine rea-
sonablensss, allocability and allow-
ability.

records and files for purchases in ex-
cess of the small purchase threshold
shall include the following at a min-
imum:

(1} Basis for contractor selection;

{2) Justification for lack of cormnpeti-
tion when competitive bids or offers
are not obtained; and

(3) Basis for award cost or price.

(h) Contract administration. A system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow

§84.84

up of all purchases. Recipients shall
evaluate contractor performance and
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract,

(i) Contract provisions. The recipient
shall inclade, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts. The following provisions
shall also be applied to subcontracts.

(1} Contracis in excess of the small
purchase threshoid shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor viclates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(2) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the bhasiz for settlement. ITn addi-
tion, such contracts shali describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(3) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
congtruction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-

——————g - Procuremeni—records—Precurement—econtracts-exceeding $100,000, HUD may

accept the bonding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requiremnents shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “‘bid guarantee” shall con-
sigt of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his ‘bid, execute
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such contractual documents as may be
required within the time specified,

(ii) A performance bend on the part
of the contractor for 100 percent of the
contract price. A ‘‘performance bond"
is one execnted in conmnection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(iii) A payment bond on the part of
the contractor for 100 percent of the
contract price. A “payment bond” is
one executed in connection with a con-
tract to assure payment as required by
statute of all persons supplying labor
and material in the execution of the
work provided for in the contract.

(iv) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “*Surety Companies Doing Business
with the United States.”

(4) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(b)y All contracts, including small pur-
chases, awarded by recipients and their
contractors shall contain the procure-
ment provisions of Appendix A to this
rule, as applicable,

{59 FR 47011, Sept. 13, 1994, as amended at 72

T TT T T T T T T T FR-T3492-Dec: 27, 2007] — -

§84.85 Reports and records.

{a) Purpose of reports and recerds.
Paragraphs (b) and (¢) of this section
set forth the procedures for monitoring
and reporting on the recipient's finan-
cial and program performance and the
necessary standard reporting f{orms.
They also set forth record retention re-
guirements.

(b) Monitoring and reporiing progrom
performance. (1) Recipients are respon-
sible for managing and monitoring
each project, program, subaward, func-
tion or activity supported by the

24 CFR Sublitle A (4-1-08 Edition)

award. Recipients shall monitor sub-
awards to ensure subrecipients have
met the audit requirements as delin-
eated in §84.82(e).

{2) The PFederal awarding agency
shali prescribe the fregquency with
which the performance reports shall be
submitted. Except as provided in para-
graph (2)(6) of this section, perform-
ance reports shall not be required more
frequently than guarterly or less fre-
quently than annually. Annual reports
shall be due 90 calendar days after the
grant year; quarterly or semi-annual
reports shall be due 30 days after the
reporting period. The Federal awarding
agency may require annual reports be-
fore the anniversary dates of multiple
vear awards in lieu of these require-
ments, The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

(3) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(4) When required, performance re-
ports shall generally confain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the vperiod, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
guantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(i1) Reasons why established goals
were not met, if appropriats.

(5) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

-—-{6)-Reecipients shall immediately no-

tify HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa-
tion.

(7Y HUD may make sgite vislis, as
needed.

(8) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
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requesting performance data from re-
cipients.

{c) Retention and access requirements
for records. (1) This paragraph (c) sets
forth requirements for record retention
and access to records for awards to re-
cipients. Federal awarding agencies
shall not impose any other record re-
tention or access requirements upon
recipients.

{2) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

(i} If any litigation, claim, or andit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
andit findings involving the records
have been resolved and final action
taken.

(ii} Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(iii) When records are transferred to
or maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(3) Copies of original records may be
substituted for the original records if
authorized by HUD.

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention

§84.86

cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph (c)(6) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained.

(6) Unless reguired by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
aexempted from disclosure pursuant to
the Freedom of Information Act (5.

U.8.C. 552) if the records had belonged

to HUD.

§84.86 Termination and ernforcement.

(a) Termination. (1) Awards may be
terminated in whole or in part only if
paragraphs  (2)1)1), (a)D(3i), or
(a)(1)(iii) of this section apply.

(i) By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award.

(i1} By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(i1i) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for-which—the-grant-was-made-it-may-—

“value. However, in order to avoild dapli-

cate recordkesping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use.

(5) HUD, the Inspector General,
Comptrolier General of the United
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-

terminate the grant in its entirety
under either paragraphs (a}l)i) or
(a)(1)Xii) of this section.

(2) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.87(a)(1), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

(8) If costs are allowed, the cost prin-
ciples in §84.27 apply, even though the
award was made on a lump-sum basis.

477

ATTACHMENT ... P.n..

pAGE .2l oF .38 pAGES




§84.87

Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of completion or by some other method
as determined by the Grant Officer, as
long as the method used results in an
equitable settlement to both parties.

(b} Enforcement—(1) Remedies for non-
complignce, If a recipient materially
fails to comply with the terms and con-
ditions of an award, whether stated in
a Federal statute, regulation, asgsur-
ance, application, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in
§84.14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1} Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(ii) Wholly or partly suspend or ter-
minate the current award.

(iii) Withhold further awards for the
project or program,

(iv) Take other remedies that may be
legally available.

(2) Hearings and appeals, In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(3) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly aunthorizes
them in the notice of suspension or ter-
mination or subsagquently. Other recipi-

24 CFR Subtitie A (4—1-08 Edition)

(4) Relationship to debarment and Sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.13).

[59 FR 47011, Sept. 13, 1994, as amended at 72
FR 73482, Dec. 27, 2007]

§84.87 Closeout procedures, subse-
quent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Recipients
shall submit, within 90 calendar days
after the date of completion of the
award, all financial, performance, and
other reporss as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the reciplent.

(2) The recipient shall account for
any real and personal property ac-
guired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.83(b) through (g).

(b) Subsequent adjustments and con-
tinuing responsivilities. (1) The closeout
of an award does not affect any of the
following:

(i) Audit requirements in §84.26.

{il) Property management require-
ments in §§84.83(b) through (g).

(iii) Records retention as required in
§B84.53.

(2) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient are considered and pro-
visions made for continuing respon-

—ent -costsduring —suspension—oer—after
termination which are necessary and
not reascnably avoidable are allowable
if paragraphs (b)(3){1) and (B)@)(31 of
this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(ii} The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing pericd in which the termination
takes effect.

sibilities of the recipient, as appro-
priate.

APPENDIX A 70 PART 84—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, shall centain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.0. 11246, “Egual Employ-
ment Opportunity,” as amended by E.Q.
11375, ‘"Amending Executive Order 11246 Re-
lating to Bgual Employment Opportunity,”
and as supplemented by regulations at 41
CFR part 60, "Office of Pederal Contract
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Compliance Programs, Egual Employment
Opportunity, Department of Labor."

2. Copeland “Anti-Kickback™ Aet (18 U.S.C.
874 and 40 U.8.C. 276c)—All confracts and sub-
grants in excess of $2000 for construction or
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland “Anti-Kickback' Act (18
U.8.C. 8741}, as supplemented by Department
of Labor regulations (29 CFR part 3. “‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whele or in
Part by Loans or Grants from the United
States'). The Aot provides that each con-
tractor or subrecipient shall be prcohibited
from indueing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation te which he is otherwise
entitled. The recipient shall report all sus-
rected or reported violations to HUD.

3. Dawis-Bacon Act, as amended (40 U.S.C.
276z to a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.8.C. 276a to a-T) and as supplemented by
Department of Labor regulations (29 CFR
part §, '"Labor Standards Provisions Applica-
ble to Contracts Governing Federaliy Fi-
nanced and Assisted Construoction’; Under
this Act, contractors shall be required to pay
wages to laborers and mechanics at a raie
not less than the minimum wages specified
in a wage determination made by the Seo-
retary of Labor. In addition, contractors
shall be reguired to pay wages not less than
once a week, The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations to
HUD.

4. Contract Work Hours and Safely Standards
Act (46 U,8.C. 327 through 333)—Where appli-
cable, all contracts awarded by recipients in
excess of 52000 for construction contracts and
in ex@ess of 32500 for other centracts that™in=
volve the employment of mechanics or lahor-
ers shall include a provision for compliance
with Sections 102 and 107 of the Contract
Work Hours and Safety Standards Act (40
T.8.C. 327-333), as supplemented by Depart-
ment of Liabor regulations (25 CFR part 5).
Under Section 102 of the Act, each con-
tractor shall be required to compute the
wages of every mechanic and laborer on the
basis of a standard workweek of 40 hours.
Work in excess of the standard workweek is
permissible provided that the worker is com-
pensated at a rate of not less than 134 times
the basic rate of pay for all hours worked in
excess of 40 hours in the workweek. Section
107 of the Act is applicable to construction

Pi. 84, App. A

work and provides that no laborer or me-
chanic shall be reguired to work in sur-
roundings or under working conditions
which are unsanitary, hagardous or dan-
gerous. These requirements de not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence,

B, Righis lo Inventions Made Under a Con-
fraci or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide lor
the rights of the Federal Government and
the recipient in apy resulting invention in
accordance with 37 CFR part 401, ““Rights to
Inventions Made by Neonprefit Organizations
and Small Business Pirms Under Govern-
ment QGrants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by HUD.

6. Clean Air Act (42 U.S.C. 7401 ef seq.) and
the Federal Water FPollution Control Act (33
0.8.C. 12581 et seq.), as amended—Contracts
and subgrants of amounts in excess of
5$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 TU.8.C. 7401 et seqg.) and the Federal Water
Pollution Control! Act as amended {33 U.S.C.
1251 et seg.). Violations shall be reported to
HUD and the Regional Office of the Environ-
mental Protection Agency (EPA).

T. Byrd Anti-Lobbying Amendment (31 U.8.C.
1352)—Centractors who apply or bid for an
award of $100.000 or more shall file the re-
quired certification, Bach tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempiing to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an cmployee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
ather award covered by 31 U.8.C. 1352, Each
tier shall also ‘disclose "an¥y™ lobbying with
non-Federal funds that takes place in con-
nection with cbtaining any IPederal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

[89 TR 47011, Sept. 13. 1894, as amended at 72
R 73493, Dec. 27, 2007]
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3. Indirect cost allocations not using rates.
In certain situations, a governmental unit,
because of the nature of its awards, may be
required to develop a cost allocation plan
that distributes indirect {(and, 1n seme cases.
direet) costs to the specific funding souarces.
In these cases, a narrative cost allocation
methodology should be developed, docu-
mented, maintained for audit, or submitted,
as appropriate, to the cognizant agency for
review, negotiaticn, ang approval.

4. Appeals, If a dispute arises in a negotia-
tion of an indirect cost rate (or other rate)
between the cognizant agency and the gov-
ernmental unit, the dispute shall be rescived
in accordance with the appeals procedures af
the cognizant agency.

5. Collection of unallowable costs and erro-
necus payments. Costs specifically identified
as unalilowable and charged to TFederal
awards either directly or indirectly will be
refunded f{including interest chargeable in
accordance with applicable Federal agency
regulations).

6. OMB assistance. To the extent that prob-
lems are encountered among the Federal
agencies and/or governmental units in con-
nection with the negotiation and approval
process, OMB will lend assistance, as re-
quired, Lo resolve such problems in e timely
manner.

PARTS 226~229 [RESERVED]
PART 230—COST PRINCIPLES FOR

NON-PROEIT ORGANIZATIONS
(OMB CIRCULAR A-122)
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230.30 OMB responsibilities.
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T.0. 11541, 33 F'R 10737, 3 CFR, 1966-187C, p. 839

SOURCE: 70 FR 515927, Aug. 31, 2005, unless
otherwise noted.
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§230.5 Purpose.

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations.

$230.10 Scope.

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Educational Institutions (OMEB Cir-
cular A-21); State, lacal, and federally-
recognized Indian tribal governments
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87); or hospitals.

(h) The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part.

£230.15 Policy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
exient of cost sharing or matching on
grants, contracts, or other agreements.
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies.

§230.20 Applicability.

(a) These principles shall be used by
all Federal agencies in dstermining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contracts. and other contracts in which
costs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter referred to as
awards. The principles do not apply to
awards under which an organization is
not required to account to the Federal
Government for actual costs incurred.

(hy All cost reimbursement sub-
awards (subgrants. subcontracts, etc.)
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are subject to those ¥ederal cost prin-
ciples applicable to the particular or-
ganization concerned. Thus, if a
subaward is to a non-profit organiza-
tion, this part shall apply; if a
subaward is to a commercial organiza-
tion, the cost principles applicable to
commercial concerns shall apply: if a
subaward is to a college or university,
2 CFR part 220 shall apply; if a
subaward is to a State, local, or feder-
ally-recognized Indian tribal govern-
ment, 2 CFR part 225 shall apply.

(¢) Exclusion of some non-profit or-
ganizations. Some non-profit organiza-
tions, because of their size and nature
of operations, can be considered to be
similar to commercial concerns for
purpose of applicability of cost prin-
ciples. Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns. A listing of these organizations
is contained in Appendix C to this part.
Other organizations may be added from
time to time.

§230.25 Definitions.

{(a) Non-profit organization means
any corporation, srust, association, co-
operative, or other organization which:

(1) Is operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public
interest;

(2) Is not organized primarily for
profit; and

(3} Uses its net proceeds to maintain,
improve, and/or expand its operations.
For this purpose, the term “non-profit
organization’” excludes colleges and
universities; hospitals; State, local,
and federally-recognized Indian tribal
governments; and those non-profit or-
ganizations which are excluded from
coverage of this part in accordance
with §230.20(c).

(b} Prior approval means securing the
awarding agency's permission in ad-
vance to incur cost for those items
that are designated as reguiring prior
approval by the part and its Appen-
dices. Generaliy this permission will be
in writing. Where an item of cost re-
guiring prior approval is specified in
the budget of an award, approval of the
budget constitutes approval of that
cost.

§230.50

£230.30 OMB responsibilities.

OMB may grant exceptions to the re-
guirements of this part when permis-
sible under existing law. However, in
the interest of achieving maximum
uniformity, exceptions will he per-
mitted only in highly unusual cir-
scumstances.

§230.36 Federal agency responsibil-
ities.

The head of each Federal agency that
awards and administers grants and
agreements subject to this part is re-
spongible for requesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidance
in the appendices te this part and per-
forming the applicable functions speci-
fied in the appendices to this part.

§230.40 Effective date of changes.

The provisions of this part are effec-
tive August 31, 2005. Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization’s next fis-
cal year. For existing awards, the new
principles may be appiied if an organi-
zation and the cognizant Federal agen-
oy agree. Earlier implementation, or a
delay in implementation of individnal
provisions, is also permitted by mutual
agreement between an organization
and the cognizant Federal agency.

§230.46 Relationship to
issuance.

previous

{a) The guidance in this part pre-
viously was issced as OMB Circular A-
122. Appendix A to this part contains
the guidance that was in Attachment A
(general principles) to the OMB cir-
cular; Appendix B contains the guid-
ance that was in Atbtachment B (se-
lected items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formation that was in Attachment C
(non-profit organizations not subject to
the Circular) to the OMB circular.

¢b) Historically, OMB Circular A-122
superseded cost principles issued by in-
dividual agencies for non-profit organi-
ZALions.

§230,50 Information contact.

Fuarther irformation concerning this
part may be obtained by contacting the
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Office of Federal Financial Manage-
ment, OMB, Washington, DC 20503,
telephone (202) 395-3993.

APPENDIX A TO PART 230—GENERAL
PRINCIPLES

CGENERAL PRINCIPLES

TABLE OF CONTENTS
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Factors affecting allowability of costs
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Allocable costs
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Advance understandings
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mination of Indirsct Cost Rates
1. General
2. Simplified allocation method
2. Multiple allocation base method
4. Direct allocation methad
5. Special indirect cost rates
E. Negotiation and Approval of Indirect Cost
Rates
1. Definitions
2. Negotiation and approval of rates
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GENERAL PRINCIPLES

A. Bagic Considerations

1. Composition of total costs. The total
oost of an award is the sum of the allowable
direct and allocable indirect costs less any
applicable credits.

2. Factors affecting allowability of costs.
To be allowable under an award, costs mus}
meet the following general criteria:

a. Be reasonable for the performance of the
award and be allocable thereto under these
principies.

b. Conform to any limitations or exclu-
gions set forth in these principles or in the
award as to types or amount of cost items.

¢. Be consistent with policies and proce-
dures that apply uniformly to hoth federally-
financed and other activities of the organiza-
tion.

d. Be accorded consistent treatment.

e. Be determined in accordance with gen-
erally acceplted accounting principles
(GAAP).

{. Not be included as & cost or used tc meet
cost sharing or matching reguirements of
any other federally-financed program in ei-
ther the current or a prior period.

g. Be adequately documented.

3. Reasonable costs. A cost is reasonable if.
in its nature or amount, it does not exceed
that which would be incurred by a prudent
person under the circumstances prevailing at
the time the decision was made to incur the
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costs. The question of the reasonableness of
specific costs must be scrutinized with par-
ticular care in connection with organizations
or separate divisions thereof which receive
the preponderance of their support from
awards made by Federal agencies. In deter-
mining the reasonableness of a given cost,
consideratien shall he given to:

a. Whether the cost is of a type generally
vecognized as ordinary and necessary for the
operation of the organization or the perform-
ance of the award.

1. The restraints or requirements imposed
by such factors as generally accepted sound
business practices, arms length bargaining,
Federal and State laws and regulations, and
terms and conditions of the award.

¢. Whether the individuals concerned acted
with prudence in the circumstances, consid-
ering their responsibilities to the organiza-
tion, its members, employees, and clients,
the public at large, and the Federal Govern-
ment.

d. Significant deviations from the sstab-
lished practices of the organization which
may anjustifiably increase the award costs.

4. Allocable costg. a. A cost is allocable to
a particular cost objective, such as a grant,
contract. project, service, or ether activity,
in accordance with the relative benefits re-
ceived. A cost is allocable to & Federal award
if it i treated consistently with other costs
incurred for the same purpose in like cir-
cumstances and if it:

(1) Is incurred specifically for the award.

(2) Benefits both the award and other work
and can be distributed in reasonable propor-
tion to the benefits received, or

(3) Iz necessary Lo the averall operation of
the crganization, although a direct relation-
ship to any particular sost objective cannot
be shown,

b. Any cost allocable to a particular award
or other cost objective under these principles
may not be shifted to other Federal awards
to pvercome funding deficiencies, or to aveid
restrictions imposed by law or by the terms
of the award.

5. Applicable credits. a. The term applica-
ble credits refers to those receipts, or reduc-
tion of expenditures which operate to offsef
or reduce expense items that are allocable to
awards as direct or indirect costs. Typical
examples of such transactions are: Purchase
discounts, rebates or allowances, recoveries
or indemnities cn losses, insurance refunds,
and adjustments of cverpayments Or erro-
neous charges. To the extent that such cred-
its accruing or received by the organization
relate to allowable cost, they shall be cred-
ited to the Federal Government either as a
cost reduction or cash refund, as appro-
priate.

I. In some instances, the amounts received
from the Federal Government to finance or-
ganizational activities or service operations
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should be treated as applicable credits, Spe-
cifically, the concept of netting such credit
itoms against related expenditures should be
applied by the organization in determining
the rates or amounts to be charged to Fed-
erae!l awards for services rendered whenever
the facilities or other resources used in pro-
viding such services have been financed di-
rectly, in whole or in part, by Federal funds.

c. For rules covering program income (i.e.,
gross income earmed from {sderally-sup-
ported activities) see §215.24 of 2 CFR part
215 Uniform Administrative Reguirements
for Grants and Agreements with Institutions
of Higher Education, Hospitals, and Other
Non-Profit Organizations (OMB Circular A-
110).

6. Advance understandings. Under any
given award, the reasonableness and
allocability of certain items of costs may be
difficult to determine. This is particularly
true in connection with organizations that
receive a preponderance of their support
from Federal agencies. In order to avoid sub-
sequent disallowance or dispute based on
unreasonableness or nonallocahility, it s
often desirable to seek a written agreement
with the cognizant or awarding agency in ad-
vance of the incuarrence of special or nnusual
vosts. The absence of an advance agreement
on anv element of cost will notf. in itself, af-
fect the reasonableness or allocability of
that element.

7. Conditional exemptions. a. OMB author-
izes conditional exemption from OMB admin-
igtrative requirements and cost principles
for certain Federal programs with statu-
torily-authorized comsolidated planning and
consolidated administrative funding, that
are identified by a Federal agency and ap-
proved by the head of the Executive depart-
ment, or establishment. A Federal agency
shall consult with OMB during its consider-
ation of whether to grant such an exemption.

b. To promote efficiency in Btate and local
program administration, when Federal non-
entitlement programs with common pur-
poses have specific statutorily-authorized
consolidated planning and consclidated ad-
ministrative funding and where maost of the
State agency's resources come from non-
Federal sources, Federal agencies may ex-
empt these covered State-administered, non-
entitlement grant programs from certain
OMR grants management requirements. The
exemptions would be from all but the
allocability of costs provisions of Appendix
A. subsection C.e. of 2 CFR part 225 (OMB
Circular A-87); Appendix A, Section C.4. of 2
CFR. part 220 (OMB Circular A-Z1); Section
A.4. of this appendix; and from all of the ad-
ministrative requirements provisicns of 2
CFR part 215 (OMB Circular A-110) and the
agencies’ grants management commeon rule.

c. When a Federal agency provides this
flexibility, as a prerequisite to a State's ex-
ercising this option, a State musi adopt its
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own written fiscal and administrative re-
quirements for expending and accounting for
all funds, which are consistent with the pro-
visions of 2 CFR part 225 (OME Circular A-
B7), and extend such policies to all subrecipi-
ents, These fiscal and administrative re-
quirements must be sufficiently specific to
ensure that: Funds are used in compliance
with all applicable Faderal statutory and
regulatory provisions, costs are reasonable
and necessary for operating these programs,
and funds are not to be used for general ex-
penses reqguired to carry out other respon-
sibilities of a State or its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identi-
fied specifically with a particular final cost
ohiective, i.e,, & particular award, project,
service, or other direct activity of an organi-
zation. However, a cost may not be assigned
to an award as a direct cost if any other cost
incurred for the same purpoese, in like cir-
camstance, has been allocated to an award
as an indirect cost. Costs identified specifi-
callty with awards are direct costs of the
awards and are to be asstgned directly there-
to. Costs identified specifically with other
final cost objectives of the organization are
direct costs of those cost objsctives and are
not to be assigned to other awards directly
or indirectly.

2. Any direct cost of & minor amount may
be treated as an indirect cost for reasons of
practicality where the accounting treatment
for such cost is consigtently applied to all
final cost objectives.

3. The cost of certain activities are not al-
lowable as charges to Tederal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B to this part). However, even
though these costs are unallowable for pur-
poses of computing charges to Federal
awards, they nonetheless must be treated as
direct coats for purposes of determining indi-
rect cost rates and he allocated their share
of the organization’s indirect costs if they
represent activities which include the sala-
ries of personnel, ocoupy space, and benefit
from the organization’s indirect cosus.

4, The costs of activities performed pri-
marily as a service to members, clients, or
the general public when significant and nec-
essary to the organization’s mission must be
treated as direct costs whether or not allow-
able and be allocated an equitable share of
indirsct costs. Some exampiles of these types
of activities include:

a. Maintenance of membership rolls, sub-
scriptions, publications, and rslated func-
tions.

b. Providing services and information to
members, legislative or administrative hod-
ies, or the public.

¢. Promoticn, lobbying, and other forms of
public relations.
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d. Meetings and conferences except those
keld to conduct the general administration
of the organization.

c. Maintenance, protection, and invest-
ment of special funds not used in operation
ol the organigation.

f. Administration of group benefits on he-
half of members or clients, including life and
hospital insurance, annuity or retiremsent
plans, financial aid, ete.

C. Indirect Costs

1. Indirect costs are those that have been
incurred for common or joint objectives and
cannot be resdily identified with a par-
ticular final cost objective, Direct cost of
minor amounts may be treated as indirect
costs under the coanditions desecribed in sub-
paragraph B2 of this appendix. After direct
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining te
be allocated to beneliting cost objectives. A
cost may not be allocated to an award as an
indirect cost if any other cost incurred for
the same purpose, in like sircumstances, has
been assigned to an award as a direct cost.

2. Because of the diverse characteristics
and accounting practices of non-profit orga-
nizations, it is not possible to specify the
types of cost which may he classified as indi-
rect cost in all sitiations, However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances on buildings and eguipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
eral expenses, such as the salaries and ex-
penses of executive cfficers, personnel ad-
ministration, and accounting.

3. Indirect costs shall be classified within
two broad categories: “Facilities™ and *'Ad-
ministration,” “'Facilities” is defined as de-
preciation and use allowances on buildings,
equipment and capital improvement, inter-
est an debt associated with certain buildings,
equipment and capital improvements, and
operations and maintenance expenses. '‘Ad-
ministration’ is defined as general adminis-
tration and general expenses such as the di-
rector's office, accounting. personnel, library
expenses and all other types of expenditures
not listed specifically under one of the sub-
categories of “Facilities™ {including cross al-
locations from other pools, where applica-
kle). See indireet cost rate reporting require-
ments in subparagraphs D.2.e and D.3.g of
this appendix.

. Allocation of Indirect Costs and
Determination of Indirect Cost Rates

1. General. a. Where & non-profit organiza-
tion has only one major function, or where
all its major functions benefit from its indi-
rect costs to approximately the same degree,
the allecation of indirect costs and the com-

150

2 CFR Ch. It (1-1-08 Edifion)

putation of an indirect cost rate may be ac-
complished through simplified allocation
procedures, as described in subparagraph D.2
of this appendix.

b, Where an organization has several major
functions which benefit from its indirect
costs in varying degrees, allocation of indi-
rect costs may require the accumulation of
suclh costs into separate cost groupings
which then are allocated individually to ben-
efiting functions by means of a base Which
best measures the relative degree of benefit.
The indirect costs allocated to each function
are then distributed to individual awards and
other activities ingluded in that function by
means of an indirect cost rate(s).

c¢. The determination of what constitutes
an organization’'s major functions will de-
pend on its purpose in being:; the t¥pes of
services it renderg to the public, its clients,
and its members; and the amount of effort it
devotes to such activities as fundralsing,
public information and membership activi-
ties.

d. Specific methods for allocating indirect
costs and computing indirect cost rates
along with the conditions under which each
method should be used are described in sub-
paragraphs D.2 through 5 of this appendix.

e. The base period for the allocation of in-
direct costs is the period in which such costs
are incurred and accumulated for allocation
tc work performed in that period. The base
period normally should coincide with the or-
ganization’s fiscal wvear but, in any event.
shall be so selected as to avoid inequities in
the allocation of the costs.

2. Simplified allocation method. a. Where
an organization’s major functions benefit
from its indirect costs to approximately the
same degree, the allocation of indirect costs
may be accomplished by separating the orga-
nization's total costs for the base period as
either d¢irect or indirect, and dividing the
total allowable indirect costs (net of applica-
ble credits) by an eguitable distribuation
base. The result of this process is an indirect
cost rate which is used to distribute indirect
costs to individual awards. The rate should
be expressed as the percentage which the
total amount of allowable indirect costs
bears to the base selected. This method
should also be used where an organization
hag only one major function encompassing a
number of individual projects or activities,
and may be used where the level of Faderal
awards to an organization is relatively
small.

b. Both the direct cests and the indirect
cogts shall exclude capital expenditures and
unallowable costs. However., unallowable
costs which represent activities must be in-
cluded in the direct costs under the condi-
tions described in subkparagraph B.3 of this
appendix.

¢. The distribution base may be total di-
rect cosbs (excluding capital expenditures
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and other distorting items, such as madjor
subcontracts or subgrants), direct salaries
and wages, or other base which results in an
equitable distribution. The distribution base
shall generally exclude participant support
costs as defined in paragraph 32 of Appondix
B.

d. Except where a special rate(s} is re-
guired in accerdance with subparagraph 5 of
this appendix, the indirect cost rate devel-
oped under the above principles is applicable
to all awards at the organization. If a special
rateis) is required, appropriate moedifications
shall be made in order tc develop the special
rate(s).

e. For an organizaticn that receives more
than 510 million in Federal funding of direct
costs in a fiscal vear, a breakout of the indi-
rect cost component into two broad cat-
cgories, Facilities and Administration as de-
fined in subparagraph C.3 of this appendix, is
required. The rate in each case shall he stat-
ad as the percentage which the amount of
the parsticular indirect cost category tle.,
Iracilities or Administration) is of the dis-
tribution base identified with that category.

3. Multiple aliocation base method.

a. Gieneral. Where an organization's indi-
rect costs benefit its major funeticns in
varying degrees, indirect costs shall be accu-
muiated into separate cost groupings, as de-
seribed in subparagraph D.3.b of this appen-
dix. Each grouping shall then be allocated
individually toc benefiting functions by
means of a bese which best measures the rel-
ative benefits. The default allocation bhases
by cost pool are described in subparagraph
13.3.c of this appendix.

D. Identification of indirect costs. Cost
proupings shall be established so as to per-
it the aliocation of sach grouping eon the
basis of benefits provided to the majeor func-
tions. Each grouping shall constitute a pool
of expenses that are of like character in
terms of functions they benefit and in terms
of the allocation base which best measures
the relative benefits provided to each func-
tion. The groupings are classified within the
two broad oategories: “‘Facilities” and “*Ad-
ministration,” as desgcribed in subparagraph
.3 of this appendix. The Indirect cost pools
are defined as follows:

(1) Depreciation and use allowances. The
axpenses under this heading are the portion
of the costs of the crganization's huildings,
capital improvements to land and buildings,
and egquipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
thiz part (‘Depreciation and use allow-
ances’').

(2) Interest. Interest on debt associated
with certain buildings, equipment and cap-
ital improvements are computed in accord-
ance with paragraph 23 of Appendix B to this
part (‘‘Interest™).

(3) Operation and maintenance expenses.
The expenses under this heading are those
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that have been incurred for the administra-
tion, operation. maintenance. preservabion,
and protection of the organization’s physical
plant. They include expenses normally in-
curred for such items as: Janitorial and util-
ity services; repairs and ordinary or normal
alterations of buildings, furniture and equip-
ment; care of grounds; maintenance and op-
eration of buildings and other plant facili-
ties; security; earthquake and disaster pre-
paredness; environmental safety; hazardous
waste disposal; property. liability and other
insurance relating to property; space and
capital leasing; facility planning and man-
agement; and, central receiving. The oper-
ation and maintenance expenses category
shall alsp include its allocable share of
frinpe benefit costs, depreciation and use al-
lowances, and interest costs.

(4) General adminisiration and general ex-
penses. (a)} The expenses under this heading
are those that have been incurred for the
gverall general executive and administrative
offices of the organization and other ex-
penses of & peneral nature which do not re-
iate solely to any major function of the orga-
nization. This category shall also include its
ailocable share of fringe benefit costs, oper-
ation and maintenance expense. depreciation
and use allowances, and interest costs. BEx-
amples of this categery include central of-
fices, such as the director’s office, the office
of finance, business gervices, budget and
planning. personnsl, safety and risk manage-
ment. general counsel, management infor-
mation systems, and library costs.

(m In developing this cost pool, spscial
care should be exercised to ensure that costs
incurred for the same purgose in like cir-
cumstances are treated consistently as ei-
thar direct or indirect costs. For exambple,
salaries of technical staff, project supplies,
project publication, telephone toll charges,
computer costs, travel costs, and specialized
gservices costs shall be treated as direct costs
wherever identifiable to a particular pro-
gram. The salaries and wages of administra-
tive and pooled clerical staffl should nor-
mally be treated as indirect costs. Direct
charging of these costs may be appropriate
where a major project or activity explicitly
requires and budgets for administrative or
clerical services and other individuals in-
volved can be identified with the program or
activity. Ttems such as office supplies, post-
age, local telephone costs, periodicals and
metmberships should normally be treated as
indirect costs.

¢, Allocation bases, Actual conditions shall
be taken into account in selscting the base
to be used in allocating the expenses in each
grouping to benefiting functions. The essen-
tial consideration in selecting a method or a
base is that it is the one best suited for as-
signing the pool of costs to cost objectives in
accordancs with benefits derived; a traceable
canse and effect retationship: or logic and
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reason, where heither the cause nor the ef-
feat of the relaticnship is determinable.
When an allocatien can be made by assign-
ment of a cost grouping directly to the func-
tion benefited, the allocation shall be made
in that manner. When the expenses in a cost
grouping are more general in nature, the al-
location shall be made through the use of a
selected base which produces results that are
equitable to both the Federal Government
and the organization. The distribution shall
be made in accordence with the bases de-
scribed herein unless it can be demonstrated
that the nse of a different base would result
in a maore eqguitable allocaticn of the costs,
or that a more readily available base would
not increase the costs charged to sponsored
awards. The results of special cost sbudies
(such ag an engineering ntility study) shaill
not be used to determine and allpcate the in-
direct costs to sponsored awards.

(1) Depreciation and use allowances. Depre-
ciation and use allowances expenses shall be
allocated in the following manner:

(a) Depreciation or use allowances on
buildings used exclusively in the conduct of
& single function, and on capital improve-
ments and equipment used in such buildings,
shall be assigned to that function.

(b) Depraciation or use allowances on
puildings used for more than one function,
and on capital improvements and equipment
used in such buildings, shall be allocated to
the individual functions performed in each
huilding on the basie of usable square feet of
space, excluding common areas, such as hall-
ways, stairwells, and restrooms.

(¢} Depreciation or use allowances oOn
huildings, capital improvements and eguip-
ment related space (e.g., individual rooms,
and laboratories) used jointly by more than
one fonction (as determined by the users of
the space) shall be treated as follows. The
cost of each jointly used unit of space shall
he allocated to the benefiting functions on
the basis of either the employees and other
users on a full-time equivalent (FTE) basis
or salaries and wages of those individual
functions benefiting from the use of that
space; or organization-wide employee FTEs
or salaries and wages applicable to the bene-
fiting functions of the organization.

(d) Depreciation or use allowances on cer-
tain capital improvements tc land, such as
paved parking areas, fences, sidewalks. and
the like, not included in the cost of build-
ings, shall be allocated to user categories on
a FTE basis and distributed to major fune-
tions in proportion te¢ the salaries and wapges
of all employees applicable te the functions.

{2) Interest. Interest costs shall be allo-
cated in the same manner as the deprecia-
tion or use allowances on the Dbuildings,
eguipment and capital equipments to which
the interest relates.

{3) Operation and maintenance expenses.
Operation and maintenance expenses shall be
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allocated in the same manner as the depre-
ciation and use allowances.

(1) General administration and general ex-
penses. General administration and general
expenses shall be allccated teo benefiting
functions based on modified total direct
costs (MTDC). as described in subparagraph
D.3.1 of this appendix. The expenses included
in this category could be grouped first ac-
cording to major functions of the organiza-
tion to which they render services or provide
benefits. The aggregate expenses of each
group shall then be allocated to bhenefiting
funetions based on MTDC.

4. Order of distribution. (1) Ipdirect cost
categories consisting of depreciation and use
aliowances, interest, operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
gzation. Other cost categories could ke alle-
cated in the order determined to be most ap-
propriate by the organization. When cross al-
location of costs is made as provided in sub-
paragraph D.3.4.(2) of this appendix, this
order of allocation does not apply.

(2) Normally, an indirect cost category will
be considered closed once it has been allo-
cated to other cost objectives, and costs
shall not be subsequently allocated to it.
Howevsr, a crose allocation of costs between
two or more indirect costs categorigs could
be used if such allocation will result in a
more equitable allocation of costs. If a cross
allocation is used, an appropriate modifica-
tion to the composition of the indirect cost
categories is reqguired.

e. Application of indirect cost rate or
rates. Bxcept where a special indirect cost
rate(s) is required in accordance with sub-
paragraph D.5 of this appendix, the separate
groupings of indirect costs allocated to each
major function shall be aggregated and
treated as a common poc] for that function.
The costs in the common pool shali then be
distribuged to individual awards included in
that fanction by use of & single indirect cost
rate.

f. Distribution basis. Indirect costs shall be
distributed to applicable sponsored awards
and other benefiting activities within each
madjor funetion on the basis of MTDC. MTDC
consists of all salaries and wages, fringe ben-
efits, materials and supplies, services, travel,
and subgrants and subcontracts up to the
first §25,000 ol each subgrant or subcontract
(regardless of the period covered by the
subgrant cr subcontract). Eguipment, capital
expenditures, charges for patient care, rental
costs and the portion in excess of $25,000
shall be excluded from MTDC. Participant
support costs shall generally be excluded
from MTDC. Other items may only he ex-
cluded when the ¥ederal cost coganizant
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agency determines that an exclusicon is nec-
essary to avoid a serious ineguity in the dis-
tribution of indirect costs.

g. Individual Rate Components. An indi-
rect cost rate shall be determined for each
separate indirect cost pool developed. The
rate in each case shall be stated as the per-
centage which the amount of the particular
indirect cost pool ig of the distribution base
identified with that pool. Bach indirect coat
rate negotiation or determination agreement
shall include development of the rate for
sach indirect cost pool as well as the overall
indirect cost rate. The indirect cost pools
shall be clagsified within two broad cat-
egories; “‘Facilities’ and *‘Administration,”
as described in subparagraph C.3 of this ap-
pendix.

4. Direct allocation methed. a. Some non-
profit organizations treat all cests as direct
costs except general administration and gen-
eral expenses. These organizations generally
sepatrate their costs inte fthree basic cat-
egories; General administration and general
expenses, fundraising. and sther direct func-
tions (including projects performed under
Federal awards), Joint costs, such as depre-
ciation, renta! costs, operation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
costs to each category and to each award or
other activity using a base most appropriate
to the particular cost being prorated.

b. This method is acceptable, provided each
joint cost is prorated using a base which ac-
curately measures the benefits provided to
each award or other activity. The bases must
be established in accordance with reasonable
criteria, and be supported by current gata.
This method is compatible with the Stand-
ards of Accounting and Financial Reporting
for Voluntary Health and Welfare Organiza-
tions issued jointly by the National Health
Coanecil, Inc., the National Assembly of Vol-
untary Bealth and Social Welfare Organiza-
tions. and the United Way of America.

¢. Under this method, indirect costs con-
sist exclusively of general administration
and general expenses. In all other respects,
the organization’s indirect cost rates shall
be computed in the same manner as that de-
scribed in subparagraph D.2 of this appendix.

5. Special indirect cost rates. In some in-
stances, a single indirect cost rate for all ac-
tivities of an organization or for each major
function of the organization may not be ap-
propriate, since it would not take into ac-
count those different factors which may sub-
stantially affect the indirect costs applicable
to a particular segment of work. For this
purpose, a particular segment of work may
be that performed ander a single award or it
may consist of work under a group of awards
performed in a common environment. These
factors may inciude the phvsical iccation of
the work, the level of administrative support
required, the nature of the facilities or other
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resources employed, the scientific disciplines
or technical skills involved, the organiza-
tionel arrangements used, or any combina-
tion thereof. When a particular segment of
work is performed in an environment which
appears to generate a sighificantly different
level of indirect costs, provisions should be
made for a separate indirect cost pool appli-
cable to such work. The separate indirect
cost pool should be developed during the
coturse of the regular allocation process, and
the separate indirect cost rate resuiting
therefrom should be used, provided it is de-
termined that the rate differs significantly
from that which would have bsen obtained
under subparagraphs D.2, 3, and 4 of this ap-
pendix. and the volume of work to which the
rate would apply is madterial,

E. Negotiation and Approval of Indirect Cost
Rates

1. Definitions. As used in this section, the
following terms have the meanings set forth
below:

a. Cognizant agency means the Federal
agency respohsible for negotiating and ap-
proving indirect cost rates for a non-profit
organigation on behall of all Federal agen-
cies.

h. Predetermined rate means an indirect
cost rate, applicable to a specified current or
future period, usually the crganization's fis-
cal year. The rate is based on an estimate of
the costs to be incurred during the period. A
predetermined rate is not subject to adiusi-
ment.

c. Fixed rate means an indirect cost rate
which has the same characteristics as a pre-
determined rate, sxcept that the difference
between the estimated costs and the actual
costs of the period covered by the rate is car-
ried forward as an adjustment to the rate
computation of a subsequent period.

¢. Final rate means an indirect cost rate
applicable to a specified past period which is
based on the actual costs of the period. A
final rate is not subject to adjustment.

e. Provisional rate or billing rate means a
temporary indirect cost rate applicable Lo a
specified period which is used for funding, in-
terim reimbursement, and reporting indirect
costs on awards pending the establishment of
a final rate for the period.

f. Indirect cost proposal means the docu-
mentation prepared by an organization to
substantiate its claim for the reimbursement
of indirect costs. This proposal provides the
bagis for the review and negotiation leading
to the establishment of an arganization’s in-
direct cost rate.

g. Cost objective means a function, organi-
zational snbdivision, contract, grant., or
other work unit for which cost data are de-
sired and for which provision is made to ac-
cumulate and measure the cost of processss,
projects, johs and capitalized projects.
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2. Negotiation and approval of rates, a. Un-
less different arrangements are agreed to by
the agencies concerned. the Federal agency
with the largest dollar value ol awards with
an organization will he designated as the
cognizant agency for the negotiation and ap-
proval of the indirect cost rates and, where
necessary, other rates such as fringe benefit
and computer charge-out rates. Once an
agency is assigned cognizance for a par-
ticular non-profit organisation, the assign-
ment will not be changed unless there is a
major long-term shift in the dollar volume of
the Federal awards vo the organization. All
concerned Federal agencies shall be given
the opperiunity to participate in the nego-
tiation process but, after a rate has been
angreed upon, it will be acgcepted by all Fed-
eral agencies. When a Federal agency has
reason to believe that special operating fac-
tors affecting its awards necessitate special
indirect cost rates in accordance with sub-
paragraph D5 of this appendix. it will, prior
to the time the rates are negotiated, notify
the cognizant agency.

b. A non-profit organization which has not
previously established an indirect cost rate
with a Federal agency shall submit its ini-
tial indirect cost proposal immediately after
the organization is advised that an award
will be made and, in no event, later than
three months after the sffective date of the
award.

c. Organizations that have previously es-
tablished indirect cost rates must submit a
new indirect cost proposal to the cognizant
agency within six months after the close of
each fiscal year.

d. A predetermined rate may be negotiated
for use on awards where there is reasonable
assurance, based on past experience and reli-
able projection of the organization’s costs,
that the rate is not likely to exceed a rate
based on the organization’s actual costs.

e. Fixed rates may be negotiated where
predetermined rates are not considered ap-
propriate. A fixed rate, however, shall not be
negotiated if all or a swbstantial portion of
the organization's awards are expected to ex-
pire hefore the carry-terward adjnstment can
be made; the mix of Federal and non-Federal
work at the organization is too erratic to
permit an eguitable carry-forward adjost-
ment; or the organization’s operations fluc-
tuate significantly from year to year.

{. Provigional and final rates shall be nego-
tiated where neither predetermined nor fixed
rates are appropriate.

g. The results of each negotiation shall be
formalized in a written agreement between
the cognizant agency and the non-profit or-
ganization. The cognizant agency shall dis-
tribute copies of the agreement to all con-
cerned Federal agencies.

h. If a dispute arises in a negotiation of an
indirect cost rate between the cognizant
agency and the non-profit organization, the
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dispute shall be resclved in accordance with
the appeals procedures of the cognizant
agency.

i. To the extent that problems are encoun-
tered among the Federal agencies in connec-
tiocn with the negotiation and approval proc-
ess. OMB will lend assistance as reguired to
resalve such problems in & timely manner.

APPENDIX B T¢ PART 230—SELECTED
ITEMS OF CORT

SELECTED ITEMS OF COST

TABLE OF CONTENTS

1. Advertising and public relations costs

2. Advisory conncils

3. Alcoholic beverages

4. Audit cests and related services

5. Bad debts

6. Bonding costs

7. Communication costs

8. Compensation for personal services

9, Contingency provisicns

10. Defense and prosecution of eriminal and
civil proceedings, claims, appeals and
patent infringement

11. Depreciation and use allowances

12. Donations and contributions

13. Employee morale, health, and welfare
CO8ts

14. Entertainment costs

15. Eguipment and other capital expendi-
tures

16. Fines and penalties

17. Fund raising and investment manage-
ment costs

18. Gains and loszes on depreciabie assets

19. Goods or services for personal use

26. Housing and personal living expenses

21. Idle facilities and idle capacity

29. Insurance and indemnification

23. Interest

24, T.abor relations costs

25. Lobbying

26, Liosses on other sponsored agreements
or contracts

27. Maintenance and repair costs

28. Materials and supplies costs

28, Meetings and conferences

30, Memberships, subscriptions, and profes-
sional activity costs

31. Organization costs

32. Page charges in professional journals

33. Participant support costs

34. Patent costs

35. Plant and homeland security costs

36. Pre-agreement costs

37. Professional services costs

38. Publication and printing costs

30. Rearrangement and alteration costs

40. Reconversion costs

41. Recruiting costs

42, Relocation costs

43, Rental costs of buildings and equipment

44. Royalties and other costs for use of pat-
ents and copyrights
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45 Selling and marketing

46, Specialized service facilities

47. Taxes

48. Termination costs applicable to spon-
sared agreements

49. Training costs

50. Transportation costs

51. Travel costs

52. T'rustees

APPENDIX B TO PARY 230—SELECTED ITEMS OF
coaT

Paragraphs 1 through 52 of this appendix
provide principles to be applied in estab-
lishing the allewability of certain items ef
cost. These princivles apply whether a cost is
treated as direct or indirect. Failure to men-
tion & particular item of cost is not intended
to imply that it is anallowable: rather, de-
termination as to allowability in each case
should be based on the treatment or prin-
ciples provided for similar or related items
of cost.

1. Advertising and public relations costs. a.
The term advertising costs means the cosis
of advertising media and coroliary adminis-
trative costs. Advertising media include
magazines, newspapers, radio and television,
direct mail, exhibits, electronic or computer
transmittals, and the like.

h. The term public relations ineciudes com-
munity relations and means those activities
gdedicated to maintaining the image of the
non-profit organization or maintaining or
promoting understanding and favorable rela-
tions with the community or public at large
or any segment of the public.

¢. The only allowable advertising costs are
those which are solely for:

(1) The recruitment of personnel required
far the performance by the non-profit organi-
zation of obligations arising wnder a Federal
award (See alsc paragraph 41, Recraiting
costs, and paragraph 42, Relocation costs, of
this appendix);

12) The procurement of goods and servioes
for the performance of a Federal award;

(37 The disposal of scrap or surplus mate-
rials acauired in the performance of a Fed-
eral award axcept when non-profit organiza-
tions are relmbursed for disposal costs at a
predetermined amount; or

(4) Other specific purposes necessary to
meet the requirements of the Federal award.

d. The only allowahble public relations costs
are:

(1) Costs specifically required by the Fed-
eral award:

(%) Costs of communicating with the public
and press pertaining to specifie activities or
accomplishments which result from perform-
ance of Federal awards (these costs are con-
sidered necessary as part of the outreach ef-
fort for the Federal award}); or

(3) Costs of condueting general liaison with
news media and government public relations
officers, to the extent that such activities
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are limited to communication and liaison
necessary Keep the public informed on mat-
ters of public concern, such as notices of
Federal contract/grant awards, financial
matters, stc.

e, Costs identified in subparagraphs ¢ and d
if incurred for more than one Federal award
gr for bath sponsored work and other work of
the non-profit organization, are allowable to
the extent that the principles in Appendix A
to this part, paragraphs B. (“Direct Costs'")
and . (“Indirect Costs™) are chserved.

{. Unallowahle advertising and public rela-
tions costs include the following:

(1) All advertising and public relations
costs obher than as specified in subpara-
araphs c, 4, and e:

(2) Costs of meetings, conventions, con-
vocations, or other events related to other
activities of the non-profit organization, in-
cluding:

(a) Costs of displays, demoenstrations, and
exhibits;

(b) Costs of meeting rooms, hospitality
suites, and other special facilities used in
coniunction with shows and other special
events; and

{c) Salaries and wages of employees en-
gaged in setting up and displaying exhibits,
making demonstrations, and previding brief-
ings;

(3} Costs of promotional items and memo-
rabilia, including models, gifts, and sou-
venirs;

(4y Costs of advertising and public relations
designed solely to promote the non-profit or-
ganization.

2. Advisory Councils. Costs incurred by ad-
vigory councils or committees are allowable
as a direct cost where authorized by the Fed-
eral awardizg agency or as an indirect cost
where gllosable to Federal awards.

3. Alecholic beverages. Costs of alcoholic
beverages are unallowable,

4. Audit costs and related services. a. The
costs of audits required by, and performed in
accordance with, the BSingle Audit Act, as
implemented by Circular A-133, ‘‘Aundits of
Btates, Liocal Governments, and Non-Profit
Organizations” are allowable. Also see 31
T.5.C. 7505(h) and section 230 (‘'Audit Costs™}
of Circular A-133.

b. Other andit costs are allowable If in-
cluded in an indirect cost rate proposal, or if
specifically approved by the awarding agen-
cy as a direct cost to an award.

c. The cost of agreed-upon procedures en-
gagements to monitor subrecipients who are
exempied from A-133 under section 260(d) are
allowabie, subject to the conditions listed in
A-133, section 230 (b)(2).

5. Bad debts. Bad debts, including losses
(whether actual or estimated) arising from
uncollectable accounts and other claims, re-
lated colleotion costs, and related legal
costs, are unallowable.
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6. Bending costs, a. Bonding costs arise
when the Federal Government reguires as-
surance against financial loss to itseil or
othiers by reason of the act or default of the
non-profit organization. They arise also in
instances where the non-profit organization
requires similar assurance. Included are such
bonds as bid, performance, payment, advance
payment, infringement, and fidelity bonds.

b. Cests of bonding required pursuant to
the terms of the award are allowable.

¢. Costs of bonding required by the non-
profit arganization in the general conduct of
its operations are allowable to the extent
that such bonding is in accordance with
sound business practice and the rates and
premiums are reasonable under the cir-
cumstances.

7. Communication costs. Costs incured for
telephone services, local and leong distance
telephone calls, telegrams, postage, mes-
senger, elecironic or computer transmittal
services and the like are allowable.

B. Compensation for personal services. a.
Definition. Compensation for personal serv-
ices includes &il compensation paid cur-
rently or accrued by the organization for
services of employees rendered during the
peried of the award (sxoept as otherwise pro-
vided in subparagraph 8.h of this appendix).
It includes, but is not limited to, salaries,
wages, director's and executive committee
member’s fees, incentive awards, fringe bene-
fits. pension plan costs, allowances for off-
site pay, incentive pay, location allowances,
hardship pay, and cost of living differentials.

. Allowability. Except as otherwise spe-
cifically provided in this paragraph, the
costs of such compensation are allowable to
the extent that:

(1) Total compensation to individual em-
plovees is reasconable for the services ren-
dered and conforms to the sstablished policy
of the organizaticn consistently applied to
both Federal and non-Federal activities; and

{2} Charges te awards whether treated as
direct or indirect costs are determined and
supported as required in this paragraph,

c. Reasonableness. (1) When the organiza-
tion is predominantly engaged in activities
other than those sponsored hy the Federal
Government, coinpensation for employees on
federally-sponsored work will be considered
reasonable to the extent that it is consistent
with that paid for similar work in the orga-
nization's other activities.

{2} When the organization is predominantly
engaged in federally-sponsored activities and
in cases where the kind of employees re-
quired for the Federal activities are not
found in the organization’s other activities,
compensation for smployees on federally-
sponsored work will be considered reasonahle
10 the extent that it is comparable to that
paid for similar work in the labor markets in
which the organization competes for the
kind of employees invalved.
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d. Special censiderations in determining
allowability. Certain conditions reguire spe-
cial consideration and possible limitations in
determining costs under Federal awards
where amounts or types of compensation ap-
pear unreasonable. Among such conditions
are the following:

(1) Compensation to members of non-profit
grganizations, trustees, direstors, associates,
officers, or the immediate families thereofl,
Determination should be made that such
compensation is reascnable for ths actual
personal services rendered rather than a dis-
tribution of earnings in excess of costs.

(2) Any change in an organization’s com-
pensation poliey resunlting in a substantial
increase in the organization’s level of com-
pensation, particularly when it was concur-
rent with an increase in the ratic of Federal
awards to other activities of the organiza-
tion or any change in the treatment of al-
lowahility of specific types of compensation
due to changes in Federal poliey.

e. Unallowable costs. Costs which are anal-
lowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely on the basis that they con-
stitute personal compensation.

f. Overtime, extra-pay shift, and multi-
shift premiums. Premiums for overtime,
extra-pay shifts. and multi-gshift work are al-
lowable orly with the prior approval of the
awarding agency except:

1) When necessary to cope with cmer-
gencies, such as those resulting irom acci-
dents, natural disasters, breakdowns of
equipment, or occasional operational bottle-
necks of a speradic nature.

(2} When employees are psrforming indi-
rect functions, such as administration, main-
tenance, or accounting.

(3 In the performance of tests. laboratory
procedures, or other similar operations
which are continuous in nature and cannot
reasonably be interrupted or otherwise com-
pleted.

(4) When lower overall cost to the Federal
Government will result.

g. Fringe benefits. (1) Fringe benefits in
the form of regular compensation paid to
employees daring periods of authorized ab-
sences from the job, such as vacation leave,
sick leave, military leave, and the like, are
allowable. provided such costs are absorbed
by all organization activities in proportion
to the relative amount of time or effort actu-
ally devoted to each.

(2) Fringe Lenefits in the form of employer
contributions or expenses for social security,
employee insurance, workmen's compensa-
tion imsurance, pension plan costs (see sub-
paragraph 8.h of this appendix], and the like,
are allowable, provided such benefits are
granted in accordance with established writ-
ten ocrganization policies. Such henefits
whether treated as indirect costs or as direct
costs, shall be distributed to particular
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awards and other activities in a manner con-
sistent with the pattern of henefits acoraing
to the individuals or group of employees
whose salaries and wages are chargeable to
such awards and other activities.

(3)(a) Provisions for a reserve under a self-
insurance program for unemployment com-
pensation or workers' compensation are al-
lowable to the extent that the provisions
represent reasonable estimates of the liabii-
ities for such compensation, and the types of
coverape, extent of coverage, and rates and
premiams would have been allowable had in-
surance been purchased to eover the risks.
However, provisions for self-insured liabil-
ities which do not become payable for more
than one year after the provision is made
shall not exceed the present value of the 1i-
ability.

(b} Where an organizaticn follows a con-
sistent peliey of expensing actual payments
ta, or on behalf of, employees or former em-
ployees for unemployment compensabion or
workers' compensation, such payments are
allowable in the year of payment with the
prier approval of the awarding agency, pro-
vided they are allocated to all activities of
the organization.

{4) Ciosts of insurance on the lives of trust-
ees, officers. or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent thati the insurance
represents additional compensation. The
costs of such insurance when the organiza-
tion is named as heneficiary are unallowable,

h. Organization-fornished automoblles.
That portion of the cost of organization-fur-
nished automobiles that relates to personal
use by employees (including transportation
te and from work) is unallowable as fringe
benefit or indiract costs regardless of wheth-
er the cest is reported as taxable income to
the emplovees. These costs are allowable as
direct costs to sponsored award when mnec-
essary for the performance of the sponsored
award and approved by awarding agencies,

i. Pension plan costs. (1) Costs of the orga-
nization’s pension plan which are incurred in
accordance with the established policies of
the organization are allowable, provided:

{a) Such policies meet the test of reason-
ableness;

{o) The methods of cost allocation are not
discriminatory;

(¢c) The cast assigned to each fiscal year is
determined in accordance with generally ac-
cepted accounting principles (FAAP), as pre-
scribed in Accounting Principles Board Opin-
ion No. B issued by the American Institute of
Certified Public Accountants; and

(d) The costs assigned to a given {iscal year
are funded for all plan participants within
six months after the end of that yvear. How-
ever, increases to mnrmal and past service
pension costs caused by a delay in funding
the actuarial liability beyond 30 days after
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each quarter of the year to which such costs
are assignable are unaliowable.

(2) Pension plan termination insurance
premiums paid pursuant to the Employes
Retirement Income Security Act (ERISA) of
1974 (Pub, I1.. 93-406) are allowable, Liate pay-
ment charges on such premiums are unallow-
able.

{3 Excise taxes on accumulated funding
deficiencies and other penalties imposed
under ERISA are unallowable.

j. Incentive compensation. Incentive com-
pensation tc employees based on cost reguc-
tion, or efficient performance, suggestion
awards, safety awards, ete., are allowable to
the extent that the overall compensation is
determined to be reasonable and such costs
are paid or accrued pursuant to an agree-
ment entered into in good faith between the
organization and the employees before the
services were rendered, or pursuant to an es-
tablished plan followed by the organization
80 consistently as to imply, in effect, an
agreement tc make such payment.

k. Severance pay. (1} Severance pay, also
commaonly referred to as diamissal wages, is
a payment in addition to regular salaries and
wages, by organizations to workers whose
smployment is heing terminated. Costs of
severance pay are allowable only to the ex-
tent that in each case, it is required by:
fa) Law
{n! Employer-employee agreement
(¢) Established policy that constitutes, in ef-

fact, an implied agreement on the ergani-

zation's part, or
14y Circumstances of the particular employ-
ment.

(2) Costs of severance payments are divided
into two categories as foliows:

(aY Actual normal turncver severance pay-
ments shall be allocated to all activities; or,
where the organization provides for a reserve
for normal severances, such method will be
acceptable if the charge to current oper-
ations is reasonable in light of payments ac-
tually made for normal severances over a
representative past pericd. and if amounts
charged are allocated to all activities of the
organization,

(b) Abnormal or mass severance pay is of
such a conjectural nature that measursment
of costs by means of an acerual will not
achieve equity to both parties. Thus, acori-
als for this purpose are not aliowable. How-
ever, the Federal Government recognizes its
obligation to participate, t¢ the extent of its
fair share, in any speclfic payment. Thus, al-
lowability will be considered on a uase-by-
case bagls in the event or occurrance.

(¢) Costs incurred in certain severance pay
packages (commonly known as ‘‘a golden
parachute” payment) which are in an
amount in excess of the normal severance
pay paid by the organization to an employee
wpon termination of employment and are
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paid to the employee contingent upon a
change in management control over, or own-
ership of. the organization’s assets are unal-
lowable.

fd) Severance payments to foreign nation-
als employed by the organization outside the
United States, to the extent that the amount
exceeds the customary or prevailing prac-
tices for the organization in the United
States are unallowable, uniess they are nec-
essary for the performance of Federal pro-
grams and approved by awarding agencies.

(e) Severance payments tc foreign nation-
als employed by the organization ontside the
United States due to the termination of the
foreign national as a result of the closing of,
or curtallment of activities by, the organiza-
tion in that country, are unallowable. unlsss
they are necessary for the performance of
Federal programs and approved by awarding
agencies,

1. Training costs. See paragraph 49 of this
appendix.

m. Support of salaries and wages.

(1) Charges to awards for salaries and
wages, whether treated as direct costs or in-
direct costg, will be based on documented
payrolls approved by & respensible official(s)
of the organization. The distribution of sala-
ries and wages to awards must be supported
by personnel activity reports, as prescribed
in subpavagraph 8.m.(2) of this appendix, ex-
cept when a substitute system has been ap-
proved in writing by the cognizant agency.
(8ec subparagraph E.2 of Appendix A to this
part.)

(2) Reports reflecting the distribution of
activity of each employee must be main-
tained for all staff members (professionals
and nonprofessionals) whose cempensation is
charged. in whole or in part., directly to
awards, In addition, in order to support the
allocation of indirect costs, such reports
must also be maintained for other emplovees
whose work involves two or more functions
or activities if a distribution of their com-
pensation bstween such functions or activi-
ties is needed in the determination of the or-
ganizabion’s indirect cost rate(s) (e.g., an em-
ployvee engaged part-time in indirect cost ac-
tivities and part-time in a direct functien).
Reports maintained by non-profit organiza-
tions to satisly these requirements must
meet the following standards:

{a) The reports must reflect an after-the-
fact determination of the actual activity of
each employee. Budget estimates (i.e.. esti-
mates determined hefore the services are
performed) do not qualily as suppoert for
charges to awards.

(b} Each report must account for the total
activity for which employeses are com-
pensated and which is required in fulfillment
of their obligations to the organization.

(c) The reports must be signed by the indi-
vidwual empleyec, or by a responsible super-
visory official having first hand knowledge
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of the activities performed by the employee,
that the distribution of activity represents a
reasonable estimate of the actual work per-
formed by the employee during the periods
covered by the reports.

(d) The reports must be prepared at least
monthly and must coincide with one or more
pay periods.

(2) Charges for the salaries and wages of
nonprofessional employees, in addition to
the supperting documentation described in
subparagraphs (1) and (2). mnst alsc be sup-
ported by records indicating the total num-
ber of heours worked each day maintained in
conformance with Department of Labor reg-
ulations implementing the Fair Labor
Standards Act (FLSA) (29 CFR part 516). For
this purpose, the term “‘nonprofessicnal em-
ployee’” shall have the same meaning as
“nonexempt emplovee,” under FLSA.

(4) Salaries and wages of employees used in
meeting cost sharing or matching require-
ments onp awards must be supported in the
same manner as salaries and wages claimed
for reimbursement from awarding agencies.

§. Contingency provisions. Contributions
to a contingency reserve or any similar pro-
vision made for events the ocourrence of
which cannot be foretold with certainty as
to time, intensity, or with an assurance of
their happening, are unallowable. The term
“contingency reserve’” excludes self-insuar-
ance reserves (see Appendix E to this part,
paragraphs 8.2.43) and 22.a(2)d)). pension
fands (see paragraph B.i} and reserves for
normal severance pay (see paragraph B.i.)

10. Defense and prosecution of criminal and
civil proceedings, claims, appeels and patent
infringement.

a. Definitions. (1) Conviction, as used here-
in, means a judgment or a conviction of a
criminal offense by any court of competent
jurisdiction. whether entered upon as a ver-
dict or a plea, including a conviction due to
a plea of nolo contendere.

(2) Costs include, but are not limited te,
administrative and clerical expenses; the
cost af legal services, whether performed by
in-hounse or private counsel; and the costs of
the services of accountants, consultants, or
others retained by the organization to assist
it; costs of employees, officers and trustees,
and any similar costs incurred before, dar-
ing. and after commencement of a judicial or
administrative proceeding that bears a di-
rect relationship to the proceedings.

(3r I'rand. as used herein, means acts of
fraud corruption or attempts to defrand the
Federal Government or to corrupt its agents,
acts that constitute a cause for debarment
o1 suspension (as specified in agency regula-
tions). and acts which violate the I'alse
Claims Act. 31 U.8.C., sections 3720-3731, or
the Anti-Kickbacl Act, 41 U.S.C., sections 51
and 54.

(4} Penalty does not include restitution, re-
imbursement, or compensatory damages.
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{5) Proceeding includes an investigation.

b. {1) Except as otherwise described herein,
costs incurred in connection with any crimi-
nal, civil or administrative proceeding (in-
cluding filing of a false certification; com-
menced by the Federal Government, or a
State, local or foreign government, are not
allowable iIf the proceeding: Relates to a vio-
lation of, or failure to comply with, a Fed-
eral, State, local or fereign statute or regu-
lation by the organization (including ibs
agents ang employees), and results in any of
the following dispositions:

1a) In a criminal proceeding, a conviction.

fhy In & civil or administrative proceeding
involving an allegation of fraud or similar
misconduct. a determination of organiza-
tional liability.

{c) In the case of any c¢ivil or administra-
tive proceeding, the imposition of & mone-
tary penalty.

(d) A final decisiocn by an appropriate Fed-
eral official to debar or suspend the organi-
zation, to rescind or void an award. or to ter-
minate an award for default by reason of a
violation or failure to comply with a law or
regulation.

(e) A disposition by consent or com-
promise, if the action could have resulted in
any of the dispositions described in subpara-
graphs 10.b.{I1)a), (b), (o) or (d) of this appen-
dix.

(2) If more than one proceeding involves
the same alleged misconduct, the costs of all
such proceedings shall be unallowable if any
one of them results in one of the dispositions
shown in sabparagraph 10.9.(1) of this appen-
dix.

o. If a proceeding referred to in subpara-
graph 10.b of this appendix is commenced by
the Federal Government and is resolved by
consent or compromise pursuant to an agree-
ment entered into by the organizaticn and
the Federal Government, then the costs in-
curred by the organization in connection
with suech proceedings that are otherwise not
allowable under subparagraph 10.o of this ap-
pendix may be allowed to the extent specifi-
cally provided in such agresment.

d. If a proceeding referrsd to in subpara-
graph 10 of this appendix is commencead by
a State, local or foreign government, the au-
thorized Federal official may altow the costs
incurred by thke organization for such pro-
ceedings, if such authorized official deter-
mines that the costs were incurred as a re-
sult of a specific term or condition of a fed-
erally-sponsored award, or specific written
direction of an anthorized cfficial of the
sponsoring agency.

e. Coste incurred in connection with pro-
ceedings described in subparagraph 10.b of
this appendix, but which are not made unal-
lowable by that subparagraph, may be al-
lowed by the Federal Government, but only
to the extent that:
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(1) The costs are reasonable in relation to
the activities required to deal with the pro-
ceeding and the underlying cause of action;

(2y Payment of the costs incurred, as allow-
able and allocable costs, is not prohibited by
any other provision(s) of the spongored
award,

(3) The cosis are not otherwise recovered
from the Faderal Government or a third
party, either directly as & result of the pro-
ceeding or otherwise; andg,

(1) The percentage of costs allowed does
not exceed the percentage determined bWy an
authorized Federal official to be appropriate,
cansidering the complexity of the Iitigation,
generally accepted principles governing the
award of legal fees in civil actions involving
the United States as a party, and such other
factors as may be appropriate. S8uch percent-
age shall not exceed 80 percent, Howaover, if
anh agreement reached undsr swbparagraph
10.c of this appendix has explicitly consid-
eregd this 80 percent limitaticn and permitied
a higher percentage, then the full amount of
costs resulting from that agreement shall be
allowable.

{. Costs incurred by the organization in
connection with the defense of suits brought
by its empicyees or ex-employees under sec-
tion 2 of the Major Fraud Act of 1588 (Pub. T..
100-700), including the cost of all relief nec-
essary to make such employvee whole, where
the organization was found liable or setiled,
are nnaltowable,

z. Costs of legal, accounting, and censult-
ant services, and related costs, incurred in
connection with defense against Federal
Government claims or appeals, antitrust
suits, or the prosecution of claims or appeals
againgt the Federal Government, are unal-
lowable.

h. Costs of legal, accounting, and consult-
ant services, and related costs, incurred in
connection with patent infringement litiga-
tion, are unallowable unless otherwise pro-
vided for in the sponsored awards.

i, Costs which may be unallowable under
this paragraph, including directly associated
costs, shall be segregated and accounted for
by the organization separately. During the
pendency of any proceeding covered by sub-
paragraphs 10.b and f of this appendix, the
Tederal Covernment shall menerally with-
hold payment of such costs. However, if in
the hest interests of the Federal Govern-
ment, the Federal Government may provide
for conditional payment upon provision of
adeguate security, or other adequate assur-
ance, and agreements by the organization to
repay all unallowable costs, plus interest, if
the costs are subsequently determined to be
nnallowabie.

11. Depreciation and nse allowances. a.
Compensation for the use of buildings, other
capital improvements, and equipment on
hand may be made through use allowance or
depreciation. However, except as provided in
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paragraph 11.f el this appendix, a combina-
tion of the two methods may not be used in
connection with a single class of fixed assets
(a.g., buildings, office equipment. computer
equipment, ete. )

b, The computation of use allowances or
depreciation shall be based on the acquisi-
tion cost of the assets involved. The acquisi-
tion cost of an asget donated to the non-prof-
it organization by a third party shall be its
fair market value at the time of the dona-
tion.

¢. The computation of use aliowances or
depreciation will exclode:

(1) The cost of land;

(2) Any portion of the cost of buildings and
eguipment borne by or donated by the Fed-
eral Government irrespective of where title
was originally vested or where it presently
resides; and

(3) Any portion ¢f the cost of buildings and
equipment contributed by or for the non-
profit organization in satisfaction of a statu-
tory matching requirement.

d. General criteria where depreciation
method is followed:

(1) The period of useful service (useful life)
established in each case for usable capibal
assets must take into consideration such fac-
tars as type of construction., mature of the
equipment used, techrological develepments
in the particular program area, and the re-
newal and replacement policies followed for
the individual items or classes of assets in-
volved. The method of depreciation used to
assign the cost of an asset (or group of as-
sets) to accounting periods shall reflect the
pattern of consumption of the asset during
its useful life.

(2) In the absence of clear evidence indi-
cating that the expectad consumption of the
assct will be significantly greater or lesser in
the early portions of its useful life than in
the iater portions, the straight-line method
shall be presumed to be the appropriate
method.

(3) Depreciation methods once used shall
not be changed unless approved in advance
by the cognizant Federal agency. When the
depreciation method is intreduced for appli-
cation to assets previously subject to a use
allowance, the combination of use allow-
ances and depreciation applicable to such as-
sets must net exceed the total acguisition
cost of the assets.

e. When the depreciation method is used
for buildings. a building's shell may be seg-
regated from each building componsnt (e.g.,
plumbing system, heating, and air condi-
tioning system, etc.) and each item depre-
ciated over its estimated useful life; or the
entire building (i.e., the shell and all compo-
nents) may be treated as a single asset and
depreciated over a single useful life.

f. When the depreciation method is used for
a particular class of assets. no depreciation
may be aliowed on any such assets bhat,
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nnder subparagraph 11.d of this appendix,
watld be viewed as fully depreciated. How-
ever, a reasonable use allowance may be ne-
gotiated for such assets if warranted after
taking inte consideration the amount of de-
preciation previously charged to the Federal
Government, the estimated useful life re-
maining at time of negotiation, the effect of
any increased maintenance charges or de-
creased efficiency due to age, and any other
factors pertinent to the utilization of the
asset for the purpose contemplated.

g. Criteria where the use allowance method
is followed:

(1) The use allowance for buildings and im-
provement {including land improvements,
sucli as paved parking areas, [ences, and
sidewalks; will be computed at an annual
rate not sxoeeding two percent of acquisition
cost.

(2} The use allowance for equipment will be
computed at an annual rate noft exceeding
six and two-thirds percent of aequisition
cost. When the nse allowance method is used
for buildings, the entire building must be
treated as a single asset; the building’s com-
ponents {e.g., plumbing system, heating and
air conditioning. etc.) cannot be segregated
from the brilding's shell.

{3y The two percent iimitation, howsver.
need not be applied to equipment which is
merely attached or fastened to the building
Lut not permanently fized to it and which is
used as furnishings or decerations or {or spe-
cialized purpeses fe.g., dentist chairs and
dental tresatment units, counters, laboratory
henches bolted to the floor, dishwashers,
modular furniture, carpeting, ete.;. Such
equipment will be considered as not being
permanently fixed to the building if it can be
removed without the need for costly or ex-
tensive alterations or repairs to the building
or the eguipment. Tguipment that meets
these criteria will be subject to the 63 per-
cent equipment use allowance limitation.

h. Charges for use allowances or deprecia-
tion must be supported by adequate property
records and physical inventories must be
taken at least once every two years (a statis-
tical sampling basis is accsptabie) to ensure
that assets exist and are usable and neaded.
When the depreciation method is followed.
adequate depreciation records indicating the
amount of depreciation taken each period
must ailse be maintained.

12. Donations and contributions.

a. Contributions or donations rendered.
Contributions eor donations, including cash,
property, and services, made by the organi-
pation, regardless of the recipient. are unal-
lowable.

b. Donated services received:

(1) Donated or volunteer services may be
furnished to an organization by professional
and techrical personnel, consultants, and
other skilled and unskilled labor. The value
of these services is not reimbursable either
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as a direct or indirect cost. However, the
value of domated services may be used to
meet cost sharing or matching requirements
in acoordance with the Common Rule.

(2) The valae of donated services utilized in
the performance of a direct cost achivity
shall, when material in amount, be consid-
ered in the determination of the non-profit
organization's indirect costs or ratels) and,
accordingly, shall be aliocated a proepor-
tionate share of applicable indirect costs
when the following exist:

(a) The aggregate value of the services is
material:

(1N The services are supported by a signifi-
cant amount of the indirect coats incurred
Ly the non-profit organization: and

(¢) The direct cost activity is not pursued
primarily for the benefit of the Federal Gov-
ernment.

(3) In those instances where there is no
basis for determining the fair market value
of the services rendered, the recipient and
the cognizant agency shall negotiate an ap-
propriate allocation of indirect cost to the
services.

(4) Where donated services directly benefit
a project supported by an award, the indirect
costs allocated to the services will be consid-
ered as a part of the total costs of the
project. Such indirect costs may be reim-
bursed under the award or nsed to meet cost
sharing or matching requirements.

{5) The value of the donated services may
be used to meet cost sharing or matching re-
guirements under conditions described In
Section 215.23 of & CFR part 215 (OME Cir-
gular A-1103, Where donated services are
treated as indirect costs, indirect cost rates
will separate the value of the donations so
that reimbursement will not be made.

;. Donated goods or space. (1) Donated
goods; i.e., expendable personal property/sup-
plies, and donated use of space may be fur-
nished to a non-profit organization. The
value of the goods and space is not reimburs-
able either as a direct or indirect cost.

(2) The value of the donations may be used
to mest cost sharing or matching share re-
guirements under the conditions descrived in
% CFR part 215 (OMB Circular A-110). Where
donations are treated as indirect costs, indi-
rect cost rates will separate the value of the
donations so that relmbursement will not be
made.

13. Employee morale, health, and welfare
cOsts,

a. The costs of employee information pub-
lications, health or first-aid clinics andior
infirmaries, recreational activities, em-
ployee counseling services, and any other ox-
penses incurred in ascordance with the non-
profit. organization’s established practice or
custom for the improvement of working con-
ditions, emvplover-empioyee relations, em-
ployee morale, and employee performance
are allowahle.
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b. Such costs will be equitably apportioned
to all activities of the nen-profit organiza-
tion. Income generated from any of these ac-
tivities will be credited to the cost thereofl
unless such income has been irrevocably set
over to employee welfare organizations.

14, Entertainment costs. Costs of enter-
tainment, including amusement, diversion,
angd social activities and any costs directly
associated with such costs (such as tickets
to shows or sports events, meais, lodging,
rentals, transportation, and gratuities) are
unallowable.

15. Baguipment and other capital expendi-
tures,

a. For purposes of this subparagrapk, the
following definitions apply:

(1) “‘Capital Expenditures' means expendi-
tures for the acquisition cost of capital as-
sets (equipment, buiidings, land), or expendi-
tures to make improvemsnis to capital as-
sets that materially increase their value or
useful life. Acguisition cost means the cost
of the asset including the cost to put it in
place. Acquisition cost for equipment, for ex-
ample, means the net invoice price of the
equipment, including the cost of any modi-
rications, atsachments, accessories, or auxil-
jary apparatus necessary to make it usable
for the purpose for which it is acquired. An-
cillary charges, such as taxes, duty, protec-
tive in transit insurance, freight, and instal-
lation may be included in, or excluded from
the acquisition cost in acoordance with the
non-profit organization’s regular acocounting
practices.

(2) “BEquipment' means an article of non-
expendable, tangible personal property hav-
ing a usefu! life of mere than one year and
an acquisition cost which eguals or exceeds
the lesser of the capitalization level estab-
lished by the non-profit organization for fi-
nancial statement purposes, or 35000,

{3y “‘Special purpose equipment’’ means
eguipment which is used only for research.
medical, scientific, or other technical activi-
ties. Examples of special purpose equipment
ineludr microscopes, x-ray machines, sur-
gical instruments, and spectrometers.

(4) "General purpose equipment’” means
egquipment, which is not limited to research,
medical, scientific or other technical aotivi-
ties, Examples inciude office equipment and
furnishings, modular offices, telephone net-
works, information technology equipment
and systems, air conditioning equipment, re-
production and printing equipment, and
moter vehicles,

b. The follewing rules of aliowability shall
apply to equipment and other capital ex-
penditures;

(1) Capital expenditures for general pur-
pose equipment, buildings, and land are unal-
lowable as direct charges, sxcept where ap-
proved in advance by the awarding agency.
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{2) Capital expsnditures for special purpose
equipment are allowable as direct costs, pro-
vided that items with a unit cost of 35000 or
more have the prior approval of the awarding
agency.

(3} Capital expenditures for improvements
to land, buildings, or equipment which mate-
rially increase their value or useful life are
unallowable as a direct cost except with the
prior approval of the awarding agency.

{4) When approved as a direct charge pursu-
ant te paragraph 15.b.(1), (2), and (3) above,
capital expenditures will be charged in the
period in which the expenditure is incurred,
or as otherwise determined appropriate by
and negotiated with the awarding agency.

(5) Bguipment and other capital expendi-
tures are unaliowable as indirect costs. How-
ever. see paragraph 11., Depreciation and use
allowance, of this appendix for rules on the
allowability of use allowances or deprecia-
tion on buildings, capital improvements, and
equipment. Also, see paragraph 43., Rental
costs of buildings and equipmenty, of this ap-
pendix for rules on the allowability of rental
costs for land, buildings, and eguipment.

(6 The unamortized portion of any equip-
ment written off as a result of a change in
capitalization levels may be recovered by
continuing to claim the otherwise allowahble
use allowances or depreciation on the eguip-
ment. or by amortizing the amount to be
written off over a period of ¥sars negotiated
with the cognizant agency.

16. Fines and penalties. Costs of fines and
penalties resulting from violations of, or
failure of the organization to comply with
Federal, State. and local laws and regula-
tions are unallowable except when incurred
a5 a result of compliance with specific provi-
sions of an award or instructions in writing
from the awarding agency.

17. Fund raising and investment manage-
ment, costs. a. Cests of organized fund rais-
ing, including financial campaigns, endow-
ment drives, solicitation of gifts and be-
guests, and similar expenses incurred solely
to raise capital or obtain contributions are
unallowable.

b. Costs of investment counsel and staff
and similar expenses incurred sclely to en-
hance income from investments are unallow-
able.

¢. Pand raising and investment activities
shall be allocated an appropriate share of in-
direct costs urder the conditions described
in subparagraph B.2 of Appendix A to this
part.

18. Gains and losses on depreciable assets.
a. (1) Gains and lesses on sale, retirement. or
other disposition of depreciable property
shall be included in the year in which they
occur as credits or charges to cost group-
ing(s) in which the depreciation applicable to
such property was included. The amount of
the gain or loss to be included as a credit or
charge to the appropriate cost grouping(s)
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shall be the difference between the amount
realized on the property and the
undepreciated basis of the property.

(2) Gains and losses on the disposition of
depreciable property shall not e recognized
as & separate credit or charge under the fol-
lowing conditions:

(a) Tne rain or loss is processed through a
depreciation account ang is reflected in the
depreciation allowabie under paragraph 11 of
this appendix,

() The property is given in exchange as
part of the purchase price of a similar item
and the gain or loss is taken into account in
getermining the depreciation cost basis of
the new item.

(¢) A loss results from the failure to main-
tain permissible insurance. except as other-
wise provided in paragraph 22 of this appen-
dix.

(d) Compensation for the use of the prop-
erty was provided through use allowances in
lieu of depreciation in accordance with para-
graph 9 of this appendix.

(e) Gains and lossges arising from mass or
extraordinary sales, retirements, or other
dispositions shall be considered on & case-by-
case basis.

b. Gains or losses of any nature arising
from the sale or exchange of property other
than the property covered in subparagraph a
shall be excluded in computing award costs.

19. Goods or services for personal use.
Costs of goods or services for personal use of
the corganization’s employees are unallcw-
able regardiess of whether the cost is re-
ported as taxable income to the employess.

20¢. Housing and personal living expenses. a.
Costs of housing {e.g., depreciation, mainte-
nance, utilitiss, furnishings, rent, etec.),
housing allowances and personal living ex-
penses for/of the organization’s officers are
unallowable as fringe henefit or indirect
costs regardless of whether the cost is ve-
ported as taxable income to the employees.
These costs are allowable as direct costs to
sponsored award when necessary for the per-
formance of the sponsored award and ap-
proved by awarding agencies.

b. The term ‘‘officers’ includes current and
past officers and employees.

21, Idle facilities and idle capacity. a. As
used in this section the following terms have
the meanings sat forth helow:

(1 “Facilities” means land and buildings
or any portion thereol, sguipment individ-
ually or collectively, or any other tangible
capital asset, wherever located, and whether
owned or leased by the non-profit organiza-
tion.

(2 “Idle facilities’ means completely un-
used facilities that are excess to the non-
profit organization’s current needs.

(3) “Idle capacity” means the unused ca-
pacity of partially used facilities. It is the
difference between: That which a facility
could achieve under 100 percent operating
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time on a one-shift basis less operating
interruptions resulting from time lost for re-
pairs, setups, unsatisfactory materials, and
other normal delays; and the sxtent t¢ which
the facility was actually used to mest de-
mands during the accounting period. A
multi-shift basis should be used if it can be
shown that this amount of usage would nor-
mally be expected {or the type of facility in-
volved.

{4) “*Cost of tdle facilities or idle capacity”
means ceats such as maintenance, repair,
housing, rent, and ether related caosts, e.g.,
insurance, interest, property taxes and de-
preciation or use allowances.

b. The costs of idle facilities are unallow-
able except to the extent that:

(1} They are necessary to meet fluctuations
in workload; or

(2) Although not necessary to meet fluc-
tustions in workload, they were nescessary
when acquired and are now idle because of
changes in program requirements, efforts to
achieve more economical operations, reorga-
nization, termination, or other causes which
could not have been reasonably foreseen.
Under the exception stated in this subpara-
praph, costs of idle facilities are allowabie
for a reascnable period of time, ordinarily
not to exceed one year, ¢depending on the ini-
tiative taken to use, lease, or dispose of such
facilities.

o, The coste of idle capacity are normal
coste of doing business and are a factor in
the normal {luctuations of usage or indirect
cost rates from period to pericd. Such costs
are allowable, provided that the capacity is
reasonably anticipated $o be necessary or
was originally reasonable and is not subject
to reduction or elimination by use cn other
Federal awards, subletting. renting, or sale,
in accordance with sound business, eco-
nomic, or security practices. Widespread idle
capacity throughout an entire facility or
among a group of assets having substantially
the same function may be considered idie fa-
cilities.

22. Insurance and indemnification. a. Insur-
ance includes insurance which the organiza-
tion is required to carry, or which is ap-
proved, uader the terms of the award and
any other insurance which the organization
maintains in connection with the general
conduct of its operations. This paragraph
does not apply to insurance which represents
fringe benefits for employees (see subpara-
graphs B.g and 8.i(2) of this appendix).

(1) Costs of insurance required or approved,
and maintained, pursuant te the award are
allowable.

(2) Costs of other insurance maintained by
the organigation in connection with the gen-
eral conduct of its operations are allowable
subject to the following limitations:

(a) Types and extent of coverage shall be in
accordance with sound business practice and
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the rates and premiums shall be reasonable
under the circumstances.

{by Costs allowed for business interruption
or other similar insurance shall be limited to
exclude coverage of management fees.

(¢) Costs of insurance or of any provisions
for a reserve covering the risk of less or
damage t¢ Feaderal property are allowable
only to the extent that the organization is
liable for such loss or damage.

(¢) Provisions for a reserve under a self-in-
surance program are allowable to the extent
that types of coverage, cxtent of coveragc,
rates, and premiume would have been al-
lowed had insurance besn purchased to cover
the risks. However, provision for known or
reasonably estimated self-insured liabilities,
which do not become payvable for more than
one year after the provision is mads, shall
not exceed the present value of the liability.

(e} Costs of insurance on the lives of trust-
pes, officers, or other employees holding po-
gitions of similar responsibilities are allow-
able only %0 the extent that the insurance
represents additional compensation (see sub-
paragraph 8.g(1) of this appendix). The cost
of such insurance when the organization is
identified as the beneficiary is unailewanble.

(f) Insurance against defects. Costs of in-
surance with respect to any costs incurred %o
correct defects in the corganization’'s mate-
rials or workmanship are nnallowable,

(g1 Medical liabpility (malpractice) insur-
ance. Medical liability insurance is an altow-
able cost of Federal regsearch programs only
to the extent that the IFederal resesarch pro-
grams invelve human subiects or training of
participants in research techniques. Medical
liability insurance costs shall be treated as a
direct cost and shall be assigned 0 indi-
vidual projects based on the manner in which
the insurer allocates the risk to the popu-
lation covered by the insurance.

(3) Actual losses which cculd have been
covered by permissible insurance (through
the purchase of insurance or & self-insurance
program) are unallowable unless expressiy
provided for inr the award, except:

(&) Costs incurred because of losses not
govered under nominal deductible insurance
coverage provided in keeping with sound
business practice are allowable.

(b) Minoyr logses not covered by insurance,
such as spoilapge, breakage, and disappear-
ance of supplies, which eccur in the crdinary
course of operations, are allowable.

b. Indemnification includez securing the
organization against liabilities to third per-
sone and any other loss or damage, not com-
pensated by insurance or otherwise. The Fed-
eral Government is chligated to indemnify
the organization only to the extent expressiy
provided in the award.

23. Interest. a. Costs incurred for interest
on horrewed capital, temporary use of en-
dowment funds, or the use of the non-profit

163

ATTACHMENT . E o
PAGE . \R... OF .45 PAGES

—




PI. 230, App. B

organization’'s own funds, however rep-
resented, are unallowable. However, interest
on debt incurred after September 25. 1995 to
acquire or replace capital assets {(including
renovations, alterations, equipment, land,
and capital assets acguired through capital
leases), acguired after September 29, 1895 and
nsed in support of Federal awards is allow-
able, provided that:

(1) For facilities acquisitions (excluding
renovations and alterations) costing over $10
million where the Federal Government’s re-
imbursement is expected to equal or excesd
40 percent of an asset's cost. the non-profit
organization prepares, prior to the acguisi-
tion or replacement of the capital asset(s), a
justification that demonstrates the need for
the facility in the conduct of federally-spon-
sored activities. Upon request, the needs jus-
tification must be provided to the Federal
agency with cost cognizance authority as a
preraquisite to the continued allowability of
interest on debt and depreciation related to
the facility. The needs justification for the
acquisition of a facilisy should include, at a
minimum, the following:

{a) A statement of purpose and justifica-
tion for facility acquisition or replacement.

(h} A statement as to why current facili-
ties are not adeguate.

(c) A statement of planned future use of
the facility.

{d) A description of the financing agree-
ment to be arranged {or the facility.

(e} A summary of the building contract
with estimated cost information and state-
ment of source and use of funds.

(f) A schedule of planned cccupancy dates.

(2) For facilities costing over $500.000, the
non-profit erganization prepares, prior to the
acquisition or replacsment of the facility. a
lease/purchase analysis in accordance with
the provisions of §§215.30 through 21537 of 2
CFR 215 (OMB Circular A-110), which shows
that a financed purchase or capital lease is
less costly to the organization than other
leasing alternatives, on a net present vajue
basis. Discount rates used should be egual to
the non-profit organization’s anticipated in-
terest rates and should be no higher than the
fair market rate available to the non-profit
organization from an unrelated (“arm’s
length’™) third-party. The lease/purchase
analysis shall include a comparison of the
net present value of the projected total cost
comparisons of hoth alternatives over the pe-
riod the asset is expected o Le used by the
nop-profit organization. The cost compari-
sons associated with purchasing the facility
shall include the estimated purchase price,
anticipated operating and maintenance costs
{including property taxes, if applicable) not
included in the debt financing, less any esti-
mated asset salvage value at the end of the
period defined above. The cost compalrison
for a capital lease shall include the esti-
mated total lease payments, any estimated
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bargain purchase option, operating and
maintenance costs, and taxes not incladed in
the capital loasing arrangement, less any es-
timasted credits due under the lease at the
end of the periogd defined above. Projected
operating lease costs shall be bassd on the
anticipated cost of leasing comparable facili-
ties at fair market rates under rental agree-
ments that would be renewed or reestab-
lished over the period defined above. and any
expected maintenance costs and allowable
property taxes to be borne by the non-profit
organization directly or as part of the lease
arrangement.

(3) The actual interest cost claimed is
predicated upon interest rates that are no
higher than the fair market rate available to
the non-profit organization from an unre-
lated (“arm’s length’) third party.

(4) Investment earnings. including interest
income, on bond or loan principal, pending
payment of the construction or acguisition
costs, are used to offset allowable interest
cost. Arbitrage earnings reportable to the In-
ternal Revenue Service are not required to
be affset against allowable interest costs.

(6) Reimbursements are limited to the
ieast costly alternative based on the total
cost analysis required under subparagraph
23.p. of this appendix. For example, if an op-
erating lease is determined to be less costly
than purchasing through debt financing.
then reimbursement is limited to the
amount determined il leasing had been used.
In all cases where a lease/purchase analysis
is performed, Federal reimbursement shall
he based upon the least expensive alter-
native.

(6) Non-profit organizations are also sub-
ject to the following conditions:

(a) Interest on debt incurred to finance or
refinance assets acguired before or reac-
quired after September 28, 1995, is not aliow-
able.

(b) Interest attributable to fully depre-
ciated assets is unallowable.

(¢} For debt arrangements over 31 million,
unless the non-profit organization makss an
initial equity contribution to the asset pur-
chase of 25 percent or more, non-profit orga-
nizations shall reduce claims for interest ex-
pense by an amount egual to imputed inter-
osl earnings on excess cash flow, which is to
be calculated as fellows. Annzally, non-prof-
it organizations shall prepare a cumulative
(from the inception of the project) report of
monthly cash flows that includes inflows and
outflows, regardless of the funding source.
inftows consist of depreciation expense, am-
ortization of capitalized construction inter-
est, and annual interest expense. For cash
flow calculations, the annual inflow figures
shall be divided by the number of months in
the year tusually 12) that the building is in
service for monthly amounts. Outflows con-
sist of initial eguity contributions, debt
principal payments (less the pro rata share
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attributable to the unaliowable costs of
land} and interest paymenis. Where cumu-
iative inflows exceed cumulative outflows,
interest shall be calculated on the excess
inflows for that period and be treatec as a re-
duction to allowable interest expense. The
rate of interest to be used toc compute 2arn-
ings on excess cash (lows shall be the three
meonth Treasury Bil! closing rate as of the
last business day of that month.

(d) Substantial relocasion of federally-
sponsored activities from a facillty finranced
by indebtedness, the cost of which was fund-
ed in whole or part through Federal reim-
bursements, to another facility prior to the
expiration of a period of 20 years requires no-
tice to the Federal cognizant agency. The ex-
tent of the relocation, the amount of the
Federal participation in the financing, and
the depreciation and interest charged to date
may require negotiation and/or downward
adjustments of replacement space charged to
Federal programs in the future.

{e} The allowable costs to acquire facilities
and equipment are limited to a fair market
value available to the non-profit organize-
tion from an unrelated (“‘arm’s length™)
third party.

k. For non-profit organizations subject to
sfuil coverage” under the Cost Accounting
Standards (CAS) as defined at 48 CFR
9903.201, the interest allowability provisions
of subparagraph a do not apply. Instead.
these organizations’ sponsored agreements
arc suhject to CAS 414 (48 CFR 9903.414), cost
of money as an element of the cost of facili-
ties capital, and CAS 417 (48 CFR 9903.417),
cost of money as an slement of the cost of
capital assets under construction.

c. The fellowing definitions are to be used
for purposes of this paragraph:

f1; Re-acquired assets means assets held by
the non-profit orgarization prior to Sep-
tember 29. 1995 that have again come to be
held by the organization, whether through
repurchase or refinancing. It does not in-
clude assets acqurired to replace older assets.

(2) Initial equity contribution means the
amount or value of contributions made by
non-profit organizations for the acquisition
of the asset or prior to occgpancy of facili-
ties.

(3) Asset costs means the capitalizable
costs of an asset, incluging construction
coste, acqnisition costs, and other such costs
capitalized in accordance with GAAP.

24. Labor relations costs. Costs incarred in
maintaining satisfactory relations between
the organization and its employees, includ-
ing costs of labor management commitiees,
emnployee publications, and other related ac-
tivities are allowable.

25. Lobbying. a. Notwithstanding other
provisions of this appendix, costs associated
with the following activities are unnallow-
able:
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(1) Attempts to influence the outcomes of
any Federal, State, or local election, ref-
erendum, initiative, or similar procedore,
through in kind or cash contributions, en-
dorsements. publicity, or similar activity:

t2) Establishing, administering, contrib-
uting to, or paying the expenses of a polit-
ical party, campaign, political action com-
mittee, or other organization established for
the purpose of influsncing the outcomes af
elections;

(3) Any attempt to influence: The introduc~
tion of Federal or State legislation: or the
enactment or modification of any pending
Federal or State legislation through commu-
nication with any member or employvee of
the Congress or State legislature (including
efforts to influence State or local officials to
engage in similar lobbying activity), or with
any Grovernment official or employee in con-
nection with a decision to sign or veto en-
rolled legislation;

{4) Any attempt to influsnce: The introduc-
tion of Federal or State legislation; or the
enactment or modification of any pending
Federal or State legislation by preparing.
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thereof to contribute
to or participate in any mass demonstration,
march, rally, fundraising drive, lobbying
campaign or letter writing or telephone cam-
paign; or

(5) Legislative liaison activities, including
attendance at legislative seasions or com-
mittee hearings, gathering information re-
parding legislation, and analyzing the effect
of legislation, when such activities are car-
ried on in sapport of or in knowing prepara-
tion for an effort to engage in unallowable
lebbying.

b. The following activities are excepted
from the coverage of subparagraph 25.a of
this appendix:

(1) Providing a technical and factual pres-
entation of information on a topic directly
related to the performance of a grant, con-
tract or other agreement through hearing
testimony, statements or letsers to the Con-
gress or a State legislature, or subdivision,
member, or cognizant staff member thereof,
in response to a documented request (includ-
ing a Congressional Record notice reguesting
testimony or statements for the record at a
regularly scheduled hearing) made by the re-
cipient membesr, legisiative body or subdivi-
sion, or a cognizant staff member thereof;
provided such information is readily obtain-
able and can be readily put in deliverable
form: and further provided that costs under
this section for travel, lodging or meals are
unallowable unless incurred to offer testi-
mony at a regularly scheduled Congressional
hearing pursuant to a written request for
such presentation made by the Chairman or
Ranking Minority Member of the Committee
or Subcommittee conducting such hearing.
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(2) Any iochbying made unallowable by sub-
paragraph 2i.a.(3) of this appendix to influ-
ence State legislation in order to directly re-
duce the cost, or to avoid material impair-
ment of the organization’s authority to per-
form the grant, contract, or other agree-
ment.

(3) Any activity specifically authorized by
statute to be undertaken with funds from
the grant. contract. or other agreement.

c. (1) When an organization seeks reim-
bhursement for indirect costs, total lobbying
costs shall be separately idsntified in the in-
direct cost rate proposal, and thereafter
treated as other unallowable activity costs
in accordance with the procedures of sub-
paragraph B.2 of Appendix A to this part.

{2} Organizations shall submit, as part of
the annual indirect cost rate proposal, a cer-
tification that the requirements and stand-
ards of this paragraph have been complied
with,

(3) Organizations shall maintain adeqguate
records to demonstrate that the determina-
tion of costs as being allowable or unallow-
able pursuant to paragraph 25 complies with
the requirements of this Appendix.

(4) Time logs, calendars, or similar records
shall not be reguired tc be created for pur-
poses of complying with this paragraph dur-
ing any particular calendar month when: the
employee engages in lobbying (as defined in
subparagraphs 25.a. and b. of this appendix)
25 percent or less of the emplevee’s com-
pensated hours of employment during that
calendar montl, and within the preceding
five-year period, the organization has not
materially misstated aliowable or unallow-
able costs of any nature, including tegisla-
tive lobbying costs. When the conditions de-
scribed in this subparagraph are met, organi-
zations are not reguired to establish records
{0 support the allowabijlity of claimed costs
in addition to records already required or
maintained. Also. when the conditiens de-
scribed in this subparagraph are met, the ab-
sence of time logs, calendars, or similar
records will not serve as a basis for dis-
allowing costs by contesting estimates of
lobbying time spent by employees during a
calendar month.

(5) Agencies shall establish procedures for
resolving in advance. in consultation with
OMB, any significant guestions or disagree-
ments concerning the interpretation or ap-
plication of paragraph 25. Any such advance
resolution shall be binding in any subseguent
settlements, audits or investigations with
respect to that grant or ccntract for pur-
poses of interpretation of this Appendix; pro-
vided, however, that this shall not be con-
strued to prevent a contractor or grantee
from contesting the lawfulness of such a de-
termination.

d. Bxrecutive lobbyving costs. Costs incurred
in attempting to improperly infinence either
directly or indirectly. an employee or officer
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of the Executive Branch of the Federal Gov-
ernment to give consideration or to act re-
garding a sponsored agreement or a regu-
latory matter are unallowable. Improper in-
flnence means any influence that indoces or
tends to induce a Federal employee or officer
to give consideration or to act regarding a
federally-sponsored agreement or regulatory
matter on any basis other than the merits of
the matter.

26. Liosses on other sponsored agreements
or contracts. Any excess of costs over in-
come on any award is unallowable as a cost
of any other award. This includes, but is not
limited to, the organization's consriboted
portion by reason of cost sharing agreements
or any under-recoveries through negotiation
of lump sums for, or ceilings on, indirect
costs.

27. Maintenance and repair costs. Costs in-
curred for necessary maintenance, repair, or
upksep of buildings and equipment (inclad-
ing Federal property unless otherwise pro-
vided for) which neithsr add to the perma-
nent value of the property nor appreciably
prolong its intended life, but keep it in an ef-
ficient operating coadition, are alloewable.
Costs incurred for improvements which add
to the permanent value of the buildings and
equipment or appreciably prelong their in-
tended life shall be treated as capital ex-
penditures (see paragraph 15 of this appen-
dix).

28. Materials and supplies costs. a. Costs
incurred for materials, supplies. and fab-
ricated parss necessary to carry out a Fed-
eral award are allowable.

b. Purchased materials and supplies shall
he charged at their actual prices. net of ap-
plicable credits. Withdrawals from general
stores or stockrooms should bhe charged at
their actual net cost under any recognized
method of pricing inventory withdrawals,
consistently applied. Incoming transpor-
tation charges are a proper part of materials
and supplies costs.

¢. Only materials and supplies actually
used for the performance of a Federal award
may be charged as direct costs.

d. Where federally-donated or furnished
materials are used in performing the Federal
award, sich materials will be used without
charge,

29. Meetings and conferences. Costs of
meetings and confersnces. the primary pur-
pose of which is the dissemination of tech-
nical information, are allowable., This in-
cludes costs of meals, transportation, rental
of [acilities, speakers fees, and other items
incidental to such meetings or conferences.
But see paragraphs 14., Hntertainment costs,
and 33, Participant support costs of this ap-
pendix.

30. Memberships, subscriptions. and profes-
sional activity costs. a. Costs of the non-
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profit organization’s membership in busi-
ness, techmical, and professional organiza-
tions arec allowable.

b. Costs of the non-profit organization’s
subscriptions to business, professional, and
technical periodicals are allowable.

¢. Costs of membership in any civic or
sommunity organization are allowahble with
prior approval hy Federal cognizant agency.

d. Costs of mermberahip in any country cluh
or social or dining club or organization are
unaliowabls.

31. Organization costs. Expenditures, such
as incorporation fees, brokers' fees, fees to
promoters, organizers or management con-
sultants, attorneys, accountants, or invest-
ment counselors, whether or not employees
ol the organization, in connection with es-
tablishment or reorganization cof an organi-
zation, are unallowable except with prior ap-
proval of the awarding agency.

32. Page charges in professional journals.
Page charges for professional journal publi-
cations are allowable as a necegsary part of
research costs, where:

a. The research papsers report work sup-
ported by the Federal Government; and

b. The charges are levied impartially on all
regearch papers published by the journal,
whether or not by federally-sponsorsd au-
thors.

33. Participant support costs. Participant
support costs are direct costs for items such
as stipends or subsistence allowances, travel
allowances, and registration fees paid to or
on behalf of participants or trainees (hut not
employees) in connection with meetings,
conferences. symposia, or training projects.
These costs are allowable with the prior ap-
proval of the awarding agency.

34. Patent costs. a. The following costs re-
iating to patent and copyright matters are
allowable: cost of preparing disclogures, re-
ports, and other documents reguired by the
Federal award and of searching the art to
the extent necessary to make such disclo-
sures; cost of preparing documents and any
other patent costs in connection with the fil-
ing and prosecution of a United States pat-
ent application where title or royalvy-free li-
cense is required by the Federal Government
to be conveyed to the Federal Government;
and general counseling services relating to
patent and cepyright matters, such ag advice
on patent and copyright laws, regulations,
clauses, and employee agreements (hui see
paragraphs 37., Professional services costs,
and 44., Royalties and other costs for use of
patents and copyrights, of this appendix).

b. The following coste related to patent
and copyright matter ars unaliowable:

(1) Cost of preparing disclosures, reports,
and other documents and of searching the
art to the extent nscessary to make disclo-
sures not required by the award.

(2) Costs in connection with filing and
prosecuting any forsign patent application,
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or any United States patent application,
where the TFederal award does not reqguire
conveying title or a royalty-free license 4o
the Federal Government (but see paragraph
45., Royalties and other costs for use of pat-
ents and copyrights, of this appendix).

35, Plant and hemeland security costs,
Necessary and reasonable expenses incurred
for routine and homealand security to proteot
facilities, personnel, and work products are
allowable. Such costs include, hut are net
limited to., wages and uniforms of personnel
engaged In security activities; equipment;
barrisrs: contractual security services; con-
sultants; etc. Capital expenditures for home-
land and plant security purposes are subject
to paragraph 15.. EBquipment and other cap-
ital expenditures, of this appendix.

36, Pre-agreement costs. Pre-award costs
are those incurred prior to the effective date
of the award directly pursuant to the nego-
tiation and in anticipation of the award
where sach costs are necessary to comply
with the proposed delivery schedule or period
of performance. Such costs are allowable
only to the extent that they would have been
allowable if incurred after the date of the
award and only with the written approval of
$he awarding agency.

37. Professional services costs. a. Costs of
professional and consultant services ren-
dered by persons who are members of a par-
ticular profession or possess a special skill,
and who are not officers or empioyees ol the
non-profit organization, are allowable. sub-
ject to subparagraphs b and ¢ when reason-
able in relation to the services rendered and
when not contingent upon recovery of the
gosts from the Federal Government. In addi-
tion, legal and related services are limited
under paragraph 10 of this appendix.

b. In determining the allowability of costs
in & particular case, no single factor or any
special combination of factors is necessarily
determinative. However, the following fac-
tors are relevant:

(1) The nature and scope of the service ren-
dered in relation to the service required.

(2) The necessity of contracting for the
service, vonsidering the non-profit organiza-
tion’'s capability in the particular area.

(3) The past patfern of such costs, particu-
tarly in the years prior to Federal awards.

(4) The impact of Tederal awards on the
non-profit organization’s business (i.e., what
new problems have arisen).

(5 Whether the proportion of Federal work
to the non-profit organization's total busi-
ness is such as to influence the non-profit or-
ganization in favor of incurring the cost,
particularly where the services rendered are
not of a continuing nature and have little re-
lationship to work under Federal grants and
contracts.

(8) Whether the service can be performed
more economically by direct employment
rather than contracting,
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¢7) The qualifications of the individual or
concern rendering the service and the cus-
tomary fees charged, especially on non-Fed-
eral awards.

(8) Adequacy of the contractual agreement
for the service (e.g.. description of the serv-
ice, estimate of time reguired. rate of com-
pensation. and termination provisions).

¢. In addition to the factors in subpara-
graph 37.b ol this appendix, retainer fees to
be allowable must be snpported by evidence
of bona fide services available or rendered

38. Publication and printing costs. a. Pabli-
cation costs include the costs of printing (in-
eluding the processes of composition, plate-
making, press worlk, binding, and the end
products produced by such processes), dis-
tribution. promotion, mailing, and general
handling. Publication costs also incinde page
charges in professional publications.

b. If these costs are not identifiable with a
particular cost objective, they should be al-
located as indirect costs to all benefiting ac-
tivities of the non-profit organization.

c. Page charges for professional journal
publications are allowable as a necessary
part of research costs where:

(1) The research papers report work sup-
ported by the Federal Government: and

(2) The charges are levied impartially on
all research papers published by the journal,
whether or not by federally-sponsored au-
thors.

30, Rearrangement and alteration coste.
Costs incurred for ordinary or normal rear-
rangement and alteration of facilities are ai-
lowable. Special arrangement and alteration
costs incurred specifically for the project are
allowable with the prior approval of the
awarding agency.

40. Reconversion costs, Costs incurred in
the restoration or rehabilitaticn of the non-
profit organization’s facilities to approxi-
mately the same condition existing imme-
diately prior tc commencement of Federal
awards. less costs related to normal wear
and tear. are allowable,

41. Recruiting costs. a. Subject o subpara-
sraphs 41.b, ¢, and & of this appendix, and
provided that the size of the staff recruited
and maintained is in keeping with workload
requirements, costs of “help wanted” adver-
tising. operating costs of an employment of-
fice necessary to secure and maintain an
adequate stafl. costs of operating an aptitude
and educational testing program, travel
costs of employees while engaged in recruit-
ing personnel, travel costs of applicants for
interviews for prospective employment, and
relocation costs incorred incident to recruit-
ment of new employees, are allowable to the
extent that such costs are incurred pursuant
o a well-managed recruitment program.
Where the organization uses employinent
agencies, costs that are not in excess of
standard commercial rates for such services
are allowable.
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b. In publications, costs of help wanted ad-
vertiging that includes color, includes adver-
tising material for other than recruitment
purposes, or is excessive in size (taking into
consideration recruitment purposes for
which intended and normal organizational
practices in this respect), are unallowable.

c. Costs of help wanted advertising. special
emoluments, fringe benefits, and salary al-
lowances incurred to attract professicnal
personnel from other crganizations that do
not meet the test of reasonableness or do not
conform with the established practices of the
organization, are unaliowable.

d. Where relocation costs incurred incident
to recruitment of a new employee have been
allowed either as an sllocable direct or indi-
rect cost, and the nswly hired employee re-
signs for reasons within his control within
twelve months after being hired, the organi-
zation will be required vo refund or credit
snch relocation costs to the Federal Govern-
ment.

42. Relocation costs. a. Relocation costs
are costs incident to the permanent change
of duty assignment (for an indefinite period
or for a stated period of not less than 12
months) of an existing employes or upon re-
crnitment of a new employee. Relocation
costs are allowable, subject to the limitation
described in subparagraphs 42.b, ¢, and d of
this appendix, provided that:

(1) The move is for the bsnefit of the em-
ployer.

(2) Reimbursement to the employee is in
accordance with an established written pol-
icy consistently followed by the employer.

(3) The reimbursement does not exceed the
employee's actual (or reasonably estimated)
expenses.

. Allowable relocation costs for current
employees are limited to the following:

(1) The costs of transportation of the em-
ployee, members of his immediate family
and his household, and personal effects to
the new location.

(2 The costs of [inding a new home, such
as advance trips hy emplovees and spouses {0
locate living guarters and temporary lodging
during the transition period, up to maximum
period of 80 days, including advance trip
time.

(3) Closing costs, such as brokerage, legal,
and appraisal fees, incident o the disposi-
tion of the employee's former home. These
costs, together with those described in sub-
paragraph 42.b.(4) of this appendix. are lim-
ited to 8 percent of the sales price of the em-
ployee's former home.

(4) The continuing costs of ownership of
the vacant former home after the settlement
or lease date ol the employee’s new perma-
nent home. such as maintenance of buildings
and grounds (exclusive of fixing up expenses),
utilities, taxes, and property insurance.

(5) Other necessary and reasonable ex-
penses normally incident to relocation, such
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as the costs of canceling an unexpired lease.
disconnecting and reinstalling housshold ap-
pliances, and purchasing insurance against
loss of or damages to personal property. The
cost of canceling ah unexpired lease is lim-
ited to three times the monthly rental.

c. Allowable relocation costs for new em-
ployees are limited to those described in sub-
paragraph 42.b(1} and (2) of this appendix.
When relocation costs incurred incident te
the recruitment of new employees have been
allowed either as a direct or indirect cost
and the emploves resigns for reasons within
his control within 12 montha after hire, the
organization shall refund or credit the Fed-
cral Government for its share of the cost.
Howsver, the costs of travel to an overseas
location shall be considered travel costs in
accordance with paragraph 50 and not reloca-
tion costs for the purpese of this paragraph
if dependents are not permitted at the loca-
tion for any reason and the costs de not in-
clude costs of transporting household goods.

d. The following costs related to relocation
are unallowable:

(1) Pees and other costs associated with ac-
quiring a new home.

(2) A 1oss on the sale of & former home,

(3) Continuing morigage prineipal and in-
terest payments on & home being sold.

(4) Income taxes paid by an employee re-
lated to reimbursed relocation costs.

43. Rental costs of huildings and eguip-
ment. a. Subject to the limitations described
in subparagraphs 43.h. through d. of this ap-
pendix, rental costs are allowable to the ex-
tent that the rates are reasonable in light of
such factors as: Rental costs cof comparable
property, if any: market conditions in the
area; alternatives awvailable; and, the type,
life expectancy. condition, and value of the
property leased. Rental arrangements should
be reviewed periodically to determine if cir-
cumstances have changed and other options
are available.

b. Rental costs under **sale and lease back™
arrangements are allowable only up to the
amount that would be allowed had the non-
profit organization continued to own the
property. This amount would include ex-
penses such as depreciation or use allowance,
maintenance, taxes, and insurance.

c. Rental c¢osts under “less-than-arms-
length’ leases are allowable only up to the
amount (as explained in subparagraph 43.b.
of this appendix) that would he aliowed had
title to the preperty vested in the non-profit
organization. For this purpose, a less-than-
arms-length lease is one under which one
party to the lease agreement is abie to con-
trol or substantially influence the actions of
the other. Such leases include, but are not
limited to those between divisions of a non-
profit organization; non-profit organizations
under common control through common offi-
cers, directors, or members; and a non-profit
organigzation and a director, trustee, officer,
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or key employee of the non-profit organiza-
tion or his immediate family, either directly
or through corporations. trusts, or similar
arrangements in which they hold a contral-
ling interest. For example, a non-profit orga-
nization may establish a separate corpora-
tion for the sole purpose of owning property
and leasing it back to the non-profit organi-
zation.

d. Rental costs under leases which are re-
guired to be treated as capital leases under
GAAP are allowable only up to the amount
(as explained in subparagraph b) that would
be allowed had the non.-profit organization
purchased the property on the date the lease
agreement was executed. The provisions of
#inancial Accounting Standards Board
Statement 13, Accounting for Leases, shall
he used to determine whether a lease is a
capital lcass. Interest costs related to cap-
ital leases are allowable to the exteni they
meset the criteria in paragraph 23 of this ap-
pendix, Unallowable cosis include amounts
paid for profit, management fees, and taxes
that would not have been incurred had the
non-profit organization purchased the facil-
ity.

44. Royalties and other costs for use of pat-
ents and copyrights. a. Royalties on a patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or
rights thereto, necessary for the proper per-
formance of the award are allowable unless:

(1) The Faderal Government has a license
or the right to {ree use of the patent or copy-
right.

(2) The patent or copyright has been adju-
dicated to be invalid, or has been administra-
tively determined to be invalid.

(3) The patent or copyright is considered to
be unenforceable.

{4) The patent or copyright is expired.

b. Special care should be exercised in de-
termining reasonablieness where the royal-
ties may have arrived at as a result of less-
than-arm’s-length bargaining, e.g.:

(1) Royalties paid to persons, including
corporations, affiliated with the non-profit
grganization.

(2) Royalties paid to unaffiliated parties,
including corporations, ander an agreement
entered into in contemplation that a Federal
award would bie mades.

(3) Royalties paid under an agreement en-
tered into after an award is made to a non-
profit organization.

¢. In any case involving a patent or copy-
right formerly owned by the non-profit orga-
nigation, the amount of royalty allowed
should not exceed the cost which would have
been allowed had the non-profit organization
retained title thersto.

45. Selling and marketing. Gosts of selling
and marketing any products or ssrvices of
the non-profit organization are unallowable
(unless allowed under paragraph 1. of this ap-
pendizx as allowable public relations cost.
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However, these costs are aliowable as direct
¢osts, with prior approval by awarding agen-
cies, when they are necessary Ifor the per-
formance of Federal programs.

46. Specialized service facilities. a. The
costs of services provided by highly complex
or specialized lacilities operated by the non-
prefit organization, such as computers, wind
tunnels. and reactors are allewable, provided
the charges for the services meet the condi-
tions of either paragraph 46 b. or c. of this
appendix and, in addition, take into account
any items of income or Federal financing
that qualify as applicable credits under sub-
paragraph A.5. of Appendix A to this part.

b. The costs of such services. when mate-
rial, must ke charged directly to applicable
awards based on actual usage of the services
on the basis of & scheduie of rates or estab-
lished methodclogy that does not discrimi-
nate against federally-supported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purposes, and is designed Go recover only the
aggregate costs of the services. The costs of
each service shall consist normally of both
its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at
least biennially, and shall teke into consid-
eration oversunder applied costs of the pre-
vious period(s).

c¢. Where the costs incurred for a service
are not material, they may he allocated as
indirect costs.

d. Under some extraordinary air-
cumstances, where it is in the besi interest
of the Federal Govermment and the institu-
tion to establish alternative costing arrange-
ments, such arrangements may be woerked
out with the cognizant Federal agency.

47, Taxes. a. In general, taxes which the or-
ganization is required to pay and which are
paid or accrued in accordance with GAAP,
and payments made to local governments in
liew of taxes which are commensurate with
the local government services received are
allowable, except for Haxes from which ex-
emptions are available to the organization
directly or which are available to the organi-
zation based on an exemption afforded the
Federal Government and in {he latter case
when the awarding agency males available
the necessary exemphion certificates, special
assessments on land which represent capital
improvements, and Federal income taxes.

b. Any refund of taxes, and any payment to
the organization of interest thereon, which
were allowed as award costs, will be credited
either as a cost reduction or cash refund, as
appropriate, to the Federal Government.

48. Termination costs applicable to spen-
sored agreements. Termination of awards
generally gives rise to the incurrence of

costs, or the need for special treatment of

costs, which would not have arisen had the
Federal award not been terminated. Cost
principles covering these items arc set forth
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below. They are to be used in conjunction
with the other provisions of this appendix in
termination situations.

a. The cest of items reagonably usable on
the non-profit organization's other work
shall not be allowable unless the non-profit
organization submits evidence that it would
not retain such items at cest without sus-
taining a loss. In deciding whether such
items are reasonably Usabie on other work of
the non-profit organization, the awarding
agency should consider the non-profit orga-
nization’s plans and orders for current and
scheduled activity. Contemporaneous pui-
chases of common items by the non-profit
organization shall be regarded as evidence
that such items are reasonably usable on the
non-profit organization's other work. Any
acceptance of common items as allocabie o
the terminated portion of the Federal award
shall be limited to the extent that the quan-
tities of such items on hand, in transit, and
on order are in excess of the reasonable
quantitative requirements of other work.

%, If in a particular case, despite all rea-
sonable efforts by the non-profit organiza-
tion, certain costs cannot be discontirued
immediately after the effective date of ter-
mination, such costs are generally allowable
within the limitations set forth in this ap-
pendix, except that any such costs con-
tinuing after termination due %o the neg-
ligent or willful failure of the non-profit or-
ganization to discontinue such costs shall be
unallowable.

¢, Loss of useful value of special tooling,
machinery, and is generally allowable if:

{1} Such special tooling, special machinery,
or equipment is not reasonably capable of
use in the other work of the non-profit orga-
nization,

{%) The interest of the Federal Government
is protected by transfer of title or by other
means deemed appropriate by the awarding
agency, and

(3) The loss of useful value for any one ter-
minated Federal award is limited to that
portion of the acguisitien cost which bears
the same ratio to the total acqguisition cost
as the terminated portion of the Federal
award bears to the entire terminated Federal
award and other Federal awards for which
the special tooling, special machinery, or
sguipment was acquired.

d. Rental costs under unexpired leases are
irenerally allowable where clearly shown to
have been reasonably necessary for the per-
formance of the terminated Federal award
less the residnal value of such leases, if:

(1) The amount of such rental claimed does
not exceed the reasonable use value of the
property leased for the period of the Federal
award and such further period as may be rea-
sonable, and

(2) The non-profit crganization makes all
reasonable efforts to terminate, assign, set-
tle, or otherwise reduce the cost of such
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lease. There also may be included the cost of
alterations of such leased property, provided
sueh alterations were necessary for the per-
formance ol the Federal award, and of rea-
sonabie restoration required by the provi-
sions of tho lease.

e. Settlement expenses including vhe fol-
lowing are generally allowable;

(1} Accounting, legal, clerical. and similar
costs reasonably necessary for:

(a) The preparation and presentation to
the awarding agency of settlement claims
and supporting data with respect to ths ter-
minated portion of the Federal award, unless
the termination is for default {(see §215.61 of
2 CFR part 215 (OME Circular A-110)); and

{b) The termination and settlement of sub-
awards.

(2) Reasonable costs for the sterage, trans-
portation, protection, and disposition of
property provided by the Federal Govern-
ment or acquired or produced for the Federal
award, except when grantees or contractors
are reimbursged for disposals at a predeter-
mined amount in accordance with §215.32
through 215.37 of 2 CFR part 215 (OMB Cir-
cutar A-114).

(3) Indirect costs related to salaries and
wages inecurred as settlement expenses in
subparagraphs 48.e.(1) angd (2) of this appen-
dix. Normally, such indirect costs shall be
limited so fringe benefits, pccupancy cost,
and immediate supervision.

f. Claims under sub awards, inclading the
allocable pertion of claims which are som-
mon to the Federal award, and to other workk
of the non-profit crganization are generally
allowable.

An appropriate share of the non-profit or-
ganization's indirect expense may be allo-
cated to the amount of settlements with sub-
contractors and/or subgrantees, provided
that the amount allocated is otherwise con-
sistent with the basic guidelines confained
in Appendix A. The indirect expense so allo-
sated shall exclude the same and similar
costs claimed directly or indirectly as settle-
ment expenses.

49. Training costs. a. Costs of preparation
and maintenance of a program of instruction
including but not limited to on-the-job,
olassroom, and apprenticeship trairning, de-
signed to increase the vocational effective-
ness of employees, including training mate-
rials, textbooks, salaries or wages of trainees
fexcluding overtime cempensation which
might arise therefrom), and {i) salaries of the
director of tratning and staff when the train-
ing program is conducied by the organiza-
tion; or (ii) tuition and fees when the train-
ing is in an institution not operated by the
organization, are allowable.

k. Costs of part-time education, at an un-
dergraduate or post-graduate college level,
including that provided at the organization’s
own facilities, are allowable only when the
course or degree pursued is relative to the
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field in which the employee is now working
or may reasonably be expected to work. and
are limited to:

(1) Training materials,

{2) Texthooks.

(3) Faes charges by the educational institu-
tion.

(1) Tuaition charged by %he educational in-
stitution or, in lieu of tuition, instructors’
salaries and the related share of indirect
costs of the educational institution teo the
extent that the sum thereof is not in excess
of the tuition which would have been paid to
the participating educational institution.

(5) Salaries and related costs of instructors
who are employees of the organization.

(B) Straight-time ocompensation of each
employee for time spent attending classes
during working lhours not in excess of 158
hours per year and only to the extent that
circumstances do not permit the operation of
classes or attendance at classes after regular
working hours; otherwise, such compensa-
tion is unallowable.

¢. Costs of tuition, fees, training materials,
and textbocks (but not subsistence, salary,
or any other emoluments) in connection
with full-time education, including that pro-
vided at the organization's own facilities, at
a post-graduate (but not undergraduate) col-
lege ievel, are allowable only when the
course or degree pursued is related to the
field in which the employee is now working
or may reasonably be expecied to work, and
only where the costs receive the prior ap-
proval of the awarding agency. Such costs
are limited to the costs attributable to a
total period not to exceed cne school year for
each employee so trained, In unusual cases
the period may be extended.

d. Costs of attengance of up to 16 weeks per
employee per year at specialized programs
specifically designed t¢ erhance bthe effec-
tiveness of executives or managers or to pre-
pare employees for such positions are aliow-
able. Such costs include snrollment fees,
training materials, textbooks and related
charges, employees’ salaries, subsistence,
and travel. Costs allowable under this para-
graph do not include those for courses that
are part of a degree-oriented curriculum,
which are aliowable only toc ths extent set
forth in subparagraphs b and c.

e. Maintenance expense, and normal depre-
ciation or fair rental, on facilities owned or
leased by the organization for training pur-
noses are allowabie to the extent set forth in
paragraphs 11, 27, and 50 of this appendix.

f. Contributions or donations to eadu-
cational or training institutions, including
the donation of facilities or other properties,
and schotarships or fellowships, are knallow-
able.

g. Training and education costs in excess
of those otherwise allowable under subpara-
grayhs 49.b and ¢ of this appendix may be ai-
lowed with prior approval of the awarding
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apency. To be considered for approval, the
organization must demonstrate that suach
costs are comsistently incurred pursuant to
an established training and education pro-
gram, and that the course or degree pursued
is relative to the field in which the employee
is now working or may reasonably be ex-
pected to worls,

50. Transportation costs. Transportation
costs include freight, express, cartage, and
postage charges relating either to gocds pur-
chased. in process, or delivered. These costs
are allowable. When such costs can readily
be identified with the items involved, they
may be directly charged as transportation
costs or added to the cost of such items (see
paragraph 28 of this appendix). Where identi-
fication with the materials received cannot
readily be made, transportation costs may be
charged to the appropriate indirect cest ac-
connts if the organization follows a con-
sistent, equitable procedure in this respect.

51. Travel costs.

a. General. Travel costs are the expenses
for transportation, lodging, subsistence, and
reiated items incurred by employees who are
in travel status on official business of the
nen-profit organization. Such costs may be
charged on an actual cost basis, on a per
diem or mileage basis in lieu of actual costs
incurred. or on a combination of the wwo,
provided the method used is applied to an en-
tire trip and not o selscted days of the wip.
and results in charges consistent with those
normally allowed in like circumstances in
the non-profit organization's non-federally-
sponsecred activities.

b. Lodging and subsistence. Costs incurred
by empioyees and officers for travel, includ-
ing costs of lodging, other subsistence, and
incidental expenses. shall be considered rea-
sonable and allowalle only to the extent
such costs do not exceed charges normally
allowed by the non-profit grganization in its
regurlar operations as the resuit of the non-
profit organization’s written travel policy.
In the absence of an acceptable, written non-
profit organization policy regarding travel
costs. the rates and amounts established
under subchapter I of Chapter 57, Title 5,
United States Code (‘‘Travel and Subsistence
Expenses: Mileage Allowances™), or by the
Administrator of General Services. or by the
President (or his or her designee) pursikant
to any provisions of such subechapter shall
apply to travel under Federal awards (48 CFR
31.205-46¢a)).

¢. Commercial air travel. (1) Airfarc costs
in excess of the customary standard commer-
cial airfare (coach or equivalent}, Federal
Government contract airfare (where author-
ized and availabie), or the lowest commercial
discount airfare are unallowable except when
such accommodations would: reguire gireui-
tous routing: reguire travel during unreason-
able hours: excessively proiong travel; result
in additional costs that would offset the
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transportation savings, or offer accommaoda-
tions not reasonably adequate for the trav-
eler’s medical needs. The nonh-profit organi-
zation must justily and document these con-
ditions on a case-by-case basis in crder for
the use of first-class airfare to be allowable
in such cases.

(2) Unless a pattern of avoidance ig de-
tected, the Federal Government will gen-
erally not guestion a non-profit organiza-
tion’s determinaticns fhat customary stand-
ard airfare or cther discount airfare is un-
available for specific trips if the non-profit
organization can demonstrate either of the
following: that such airfare was not avail-
able in the specific case; or that it is the
non-profit organization’s overall practice to
make routine use of such airfare.

d. Air travel by other than commercial
carrier. Costs of travel by non-profit organi-
zation-owned, -leased, or -chartered aircraft
inelude the cost of lease, charter, operation
(including persounel costs), maintenance, de-
preciation, insurance, and other related
costs. The portion of such costs that exceeds
the cost of allowable commercial air travel,
as provided for in subparagraph] ¢., is unal-
lowable.

e. Foreign travel. Direct charges for for-
eign travel costs are allewable only when the
travel has received prior approval of the
awarding agency. Each separate foreign trip
must receive such approval. For purposes of
this provision, ‘foreign travel” includes any
travel oubside Canada, Mexico, the United
States, and any United States territeries and
possessions. However, the term “foreign
travel” for a nen-profit organization located
in a foreign country means travel outside
that country.

52, Trustees. Travel and subsistence costs
of trustees (or directors) are allowabie, The
cosbs are subject to restrictions regarding
lodging, subsistence and air travel costs pro-
vided in paragraph 51 of this appendix.

APPENDIX C TO PART 230—NOK-PROFIT
ORGANIZATIONS NOT SUBJECT T0O
THIS PART

1. Advance ‘Technology Institate (ATI),

Charleston, South Carolina

Aerospace Corporation, Il Segundo, Cali-

fornia

3, American Institutes of Research (AIR),
Washingten DC

4. Argonne National Laboratory. Chicago, T1-

linois

L

5 Atomic Casunalty Commission, Wash-
ingten, DC
6. Battelle Memorial Institute.

Headguartered in Columhug, Chio
Brookhaven National LalLoratory. Upton,
New York

Charles Stark Draper Laboratory, Incor-
porated, Cambridge, Massachusetts
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0. CNA Corporation (CNAC). Alexandria, Vir-
ginia

10. Environmental Institute of Michigan,
Ann Arbor, Michigan

11. Georgia Institute of Technology/Georgia
Tech Applied Research Corporation/Gecr-
gla Tech Hessarch lnstitute, Atlanta,
Georgia

12. Hanford [nvironmental Health Founda-
tion, Richland, Washington

13. IIT Research Institute, Chicago, I1linois

14. Institute of Gas Technology. Chicago, Il-
linois

15, Institute for Defenae Analvsis, Alexan-
dria, Virginie

16. LMI, McLean, Virginia

17. Mitre Corporation, Bedford, Massachu-
setts

18. Mitretek Systems, Inc., Falls Church,
Virginia

18. Nationa] Radiological Astronomy Observ-
atory, Green Bank, West Virginia

20. National Renewable Energy Laboratory.
Golden, Colorado

71. Dak Ridge Associated Universities, Oak
Ridge, Tennessee

Pt. 230, App. C

22, Iand Corporation. Santa Monica, Cali-
fornia

23, Research Triangle Institute,
Triangle Park, North Carolina

24, Riverside Research Institute, New York,
New York

25, South Carolina Research Authority
(3CRA), Charleston, South Carclina

96. Bouthern Research Inatitute,
mingham, Alabama

27. Southwest Research Institute, San Anto-
nio, Texas

28. SRI International, Menlo Park, California

29, Syracuse Research Corporation. Svyra-
cuse, New York

30. Universities Research Association, Incor-
parated (National Acceleration Lab), Ar-
gonne, Illinois

31. Urban Institute, Washington DC

32, Non-profit insurance companies, such as
Blue Cross and Blae Shield Urganizations

33, Other non-profit crganizations as nego-
tiated with awarding agencies

PARTS 231~299 [RESERVED]

Research

Bir-
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Circular No. A-133
Revised tc show changes published in the Federal Register June 27, 2003
zudits of States, Local Governments, and Non-Profit Organizations
TC THE HEADS OF EXECUTIVE DEERARTMENTS ANDG ESTABLISHMENTS

UGsJECT: Ludits of States, Local Governments, and Non-Profit Organizations

n

Purpose. This Circular .s issued pursuant to the Single Audit Act of
4, P.L. ©28-502, and the Single Audit Act Amendments of 19%6, P.L. 104-156.
sets forth standards for obtaining consistency and uniformity among Federal
necies for the audit of States, local governments, and non-proflt
nizations expending Federal awards.

L

J

2 zZuthoricy. Cirecuiar A-133 is issued unger the aucthority of gections
503, 1111, and 7501 et seqg. of title 31, United States Code, angd Executive

Orders B248 and 11541.

3. Rescission and Supersession. This Circular rescinds Circular A-1ZE,
npudite of State and Local Governments, ' issued April 12, 1985, and supersedes
the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1896. For s=ffective dates,
see paragraph 10.

2. policy. Except as provided herein, the standasrds sec forth in this
Circular shall be applied by all Federal agencies. If any statute

specifically prescribes policies or specific requirements that differ from the
grandards provided herein, the provisions of the supsequent statute sha-l
govern.

Federal agencies shall apply the provisions of the sections of this
Civeular to non-Federal entities, whether they are rscipients expending
Faderal awards received directly from Federal awarding agenciles, or are
subrecipients expending Federal awards received from a pass-through entity
recipient or ancther subreciplent].

o}

Thig Circular does not apply to non-U.S. based entities expanding
Federal awards veceived either directly as & recipient or indirectly as a

subreciplent.

5. Nafinitions. The deZfinitions of key terms used in this Circular are
contained in & ,105% in the Attachment to this Circular.

6. Reguired Action. The specific requirements and responsibilities of
Federal acencies and non-Federal entities ars set forth in the Attachment to
this Circular. Fsderal agencies

making awards to non-Federal entities, either directly or indirectly, shall

T Tadept the ldhglhage in the Tircular in coditizd regUilatidghg 8% provided in ~ 777
Section 10 {below), unless different provisions are reguired by Federal
statute or are approved by the Office of Management and 2udget (OMB] .

7. OM2 Responsibilities. ©OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and asegistance to ensure uniform, effective and efficient
implementation.

8. Information Contact. Further information concerning Circular A-133 may
e cbhbtazined by contacting the Financial Standards and Reporting Zranch, Office
of Federal Financial Management, Cffice of Management and Budget, Washington,

DC 20503, telephone (202) 395-3923.
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a Review Date. Thisg Circular will have a policy revisaw thrse vears from

the date of issuance.

10. Effective Dates. The standards set forth in § 400 of the Attachment
to this Cilrcular, which apply directly to Federal agencies, shall be effective
July 1, 13296, and shall apply to audits of fiscal years peginning after June
20, 19986, eXcept as otherwise gpecified in §_  .400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that § .305 (k) of the
Attachment applies to audits of fiscal years beginning after June 30, 1%98.
The reguirements of Circular 2-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fiscal years
beginning on or before June 30, 1296,

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal vears ending after Decembesy 31, 2003, and sarly
implementation ig not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T. Smythe
Acting Director

Lotachment
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PART --AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-2ROFIT

ORGANIZATIONE

Subpart L--3enera’
Sec.
___.1lo¢ Purp

L 105 Defi

Subpart EB--Zudits

L200 dudit requirements.
~_.zo08 Basis for determining Federal awards expended.
:.210 Subrecipient and vendor determinations.
_.215 Relation to other audit requirements.
_.zz20 Freguency of audits.
_.225 Sanctions.

L2230 Audit costs.
T .o3s Program-specific audits.

Surpart C--Auditees

_.30G Ruditee responsibilities.
305 zuditor selection.

___.310 Financial statements.

_ 315 Zudit findings follow-up.
_.3Zzo KEeport submission.

Suppart D--Federal Agencies and Pass-Through Entities
400 Responsibilities.
___.405 Managemant decision.

Subpart E--Auditors

_ .5oo Scope of audit.

___.bBob Audit reporting.

___.510¢ RAudit findings.

__.515 audit working papers.

___.5z20 Major program determinaction.

.52k Criteriz for Federal program risk.
.530 Criteriz for a _ow-vigk auditee.

Appencix A& to Part _ - Data Coliection Form {(Form SF-SAC) .

Appendix B te Part _ - Circular A-133 Compliance Supplement.
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Subpart A--General

& .100 Purpose.

Thiz part s=:is forth standards for ochtaining con51q_9nﬂv and uniiormity
amcng Federal agencies for the audit of nen-Federal entifiies expending Federal
awards.

8§ .105 Definitions.

Audiree means any non-Federal entitv that expends Federal awards which
must be audited under thils part.

Auditor means an auditor, that i1s a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards
(GAGAS) . The term auditor does not include internal auditors of non-profit
organizations.

Audis finding means deficiencies which the auditor is reguired by
§ .510(a} to report in che schedule of findings and guestioned costs.

CFDA number means the number assigned to a Federal program in the
Catalog of Federal Domestic ASSlStanCQ (CFDA

Cluster of programs means a grouping of closely related programs that

share common compliance reguirements. The types of clusters of programs are
research and development (R&D), student financial aid (SFA}, and other
clusters. "Other clusters" are as defined by the Office of Management and

Sudget {OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipilents that meet the
definition of a cluster of programs. When designating an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
%ubrﬁcipienzs of zompliance reguirements applicable to the cluster, consistent

with § .400(d) (1) and §__ .400(d4} (2}, rcspnct1VDly A cluster of programs
shall be considered as one program for determining major programs, as
described in §__ .520, and, with the exception of R&D as described in

§  .200(c), whether a program-specific audit may be elected.

Cogpizant agency for audit means the Federal agency designated to carry
out the responsibilities described in § .400{a) .

Compliance supplement refers to the Circular A-133 Compliance

Supplement, included as Appendix B to Clrcular A-133, or such documents as
OMB or its designee may issue to rsplace it. This document is available Zrom

“he Goverament Printing CZfice, Superintendent of Documents, Wasnington, 3C
20402-9325.

Corrective action means action taken by the auditee that:

(1) Corrects identified deliciencies;
(2) Produces recommendad improvementis; Or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Tederal agency has the same meaning as the term agency in Section 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does
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not include procurement contracts, under grants or contracts,
goods or services from vendors. Anv audits of Such vendcrs 8
by the terme and conditions of the contract.

Government owned, contrac-or operated facilities (GOC £) are exciudes
reguirements of this part.

1 awarding agency means the Federal agency that provides an awazd
the recipient.

Federal financial assistance means assistance that non-rFederal entitiees
receive or administer in The form of grants, lcans, loan guarantess, Properly
{including donated surplus proper-y), cooperative agresmenis, interest
peidies, insurance, food commoditles, direct appropriaticns, and other
sigtances, but does not include amounts received as reimbur sem31t for
rvices rendered to individuals as described in §  .205(h) and §__ .205{i}).

Federal program means

(1) R1l]l Federal awards to & non-Federal entity assigned a single
number in the CFDA.

() When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and congidered one
program,

{3} Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters cof programs are:

(1) Research and development I(R&D);
{ii) Student financial aid (8Fa); and

(iii) "Other clusters," as described in the definition of clusier
of programs in this sectiomn.

GRAGAS means generally accep-ed government
the Comptrcller Gzneral of the United States, which ar
financial audits.

Generallv accepted accounting principleg has the meaning specified in
generally accepted auditing standarde issued by the American Institute of
Certified Public Accountants (AICDA}.

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Zlaskan Nabtive village or regiocnal or
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act} that is recognized by the United States as eligikle for
the special programs and services prOV1dDd by the United States to Indians
because of-their-status-as Indiansg, -——- e o - —- —

Internal control means & process, effected by an entity's wmanagement and
other perscnnel, aesigned to provide reasonable assurance regarding the
achievement of objectives in the “ollowing categories:

{1} Effectiveness and efficiency of operations;
(2) Reliakility of financial reporting; and
(3) Compliance with applicable laws and regulations.

Internal control pertaining to the compliance reguivemente for Federal
programs {(Internal control over Federal programs) means a process--effected by
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1

am entity's manadgement and cother personnsi--designed to provide reasonable
assurance regarding the achievement of the following cbiectives for &
programs;:

{1} Transactions are properly recorded and accounted for to:

(1) Permit the preparatiocn of reliable f{inancial statements and
Federal reports;
(ii) Maintain accountabkilityv over assets; and

{iii) Demonstrates compliance with laws, regulations, and other
compliance requirements;

{2} ransactions ars executed in compliance with:

(i) Laws, regulations, and ths provisicns of contracts or grant

agresments that could have a direct and material effect on a Federal program;
and

{ii) Anv other laws and reculations that are identified in the
compliance supplement; and

(31} Funds, property, and other assels are safeguarded against Joss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee received or administered by
a non-Federal entity.

Local government means any unit of lecal government within a State,
including a county, borough, municipality, city, town, township, parish, loccal
public authority, special district, school distriet, intrastate distric:,
council of governments, and any other instrumentality of local government.

Maior nrogram mezns a Federal program defermined by the auditer to be =2
major program in accordance with § .520 or a program identified as a major
P

program by a Federal agency or pass-through antity in accordance with
§ .215 (e} .

Manaoement decision maans the evaluatlon by the Federal awarding agency
or pass-tnrough entity of the audit findings and corrective action plan and
the issuance of a written decisicon as Lo what corrective action i1s necessary.

o

Non-Federal sntity means a State, local government, or non-profit
organizatlon.

Non-profit organization means:

{1) any corporation, :trust, associlation, cooperative, or other
crganization that:

(i) Ts opsrated primarily for scientific, educatiomal, service,
charitable, or similar purposes in the public interest;

{ii) Is not organized primarily for profit; and

{iii} Uses its net proceeds to maintaln, ilumprove, or expand its
operations; and

(2} The term non-profit organization includes non-profit institutions
of higher education and hospitals.
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OME means the Execubive DIifice o
and Budger

Cver

sight agencv for zudit means the Federal awarding agency that
provides the predominant amount of direct ,unding to a rscipient not agsligned
a cognizart agency for audit. Wher there is no direct funding, the Federsl
agency with the predominant indirect funding shall agsume the oversight
respcnsibilities. The duties of the oversight agency for aucit ars described

in § .400(b} .

Effective July 28, 2003, the following is added to chis definition:

h Federal agency with oversight for an auditee may reassign oversight to
another Federal adency which provides substantial funding and agrees tc
pe zhe overs:ight agency for audit. Within 30 days after any
reascignment, beth the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment.™

TCazse-zhrough sntiiy means a nonl-

award tTc a subrecipient o carry out

iy Which resulted from a viclation or possibkbie violation ol g
provision of a law, regulation, contrac:i, grant, cooperative agresment, OF
ozher agreement or document governing the use oi Federal funcs, incluading
Sfunds us=d to match Federal funds;

2% Where the costs, a7t the fime <f the zudlif, are not supported by
zdeguzte documenTtaIion; or

e oot

Fecipient means & non-Federal entity that expends Federzl awaras
received directly from a Federal awarding agency to carry out a Feasral
program.

Research and develiopmant (R&D) msans all ressarch activities, both basic
and applied, and all development activities that are performed by 2 non-
rederal enticy. Resszrch tematic study dire =d toward

rch is defined zs a sys a
fuller scientific knowledge or understanding of the subject studied. The
research diso lClUQQS activities involving tne training of individuals
“research technigue e SUch Ectivitliés Utilizz the same Tacilitles as other -
research end development activities and where such activities are not incluasd
in the instruction function. Develcopment is The systemstic use cof hknowledge
and understanding gained Zrom research directed toward the production of
useful materials, devices, systems, or methods, including degign and
development of preototypes and processes.

Sin it means an audit which includes both the entity’s financial
STacement the Federa! awards as described in & .500.

State means any State of the Unit
the Commonwealth of Puerto Rico, the Vi

o Samca, the
Commonwealih of fthe Worthern Mariana Is

itory of the
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Studert Firnanciai Bid | includes those programs of general studenc

n uch as those authorized by Title IV oI the Higher Educaticon Act
amended, (20 ©.5.C. 1070 2t seg.) which 1s administered by the

U.S. Department of BEducation, and similar programs provided by other Feceral

agencles It does not include programs which provide fellowships or similar

Federal awards to students on a competitive basis, or for speciiisd studies or

entity that eupends FPederal awaris
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raeceived wass-through entity to carry out a Federal program, but doss
net includ v Zndividual that is a beneficiary of such a program. 2
stbhrecipient may alsc be a recipient of other Pederal awerds directly from &
Federal awarding agency Guidance on distinguisning between a subrecipient
and a vendor 1is prov1ded in &  .210.

TYoes 05 COMDIiancs ref=is Lo “he “ypes of compliance
"Squirem nts listed in the conpliance supplement. Examples include:

activities allowed or unallowed; allowable costs/ccst principles; cas
management; eligibility; matching, level of eifort, earmarking; and,

reoor

le , distributocr, merchant, or cther seller providing
re regulred for the conduct of a Federal program.
v1cpq may be for an organization's cwn use or for the use of

am. Additional guidance on distinguishing
rendor is provided in § .210.

and a

Subpart B--Audits
5 .200 Audit requirements.

51 awardas shall hava
_n accorZancs with
Faderal awards =¥}

Single audit. ¢t 1id 83300,9000 (F500,0060
for Fiscal years ending afee in a year in Federal
awardes sha’l have a single a: with § __ .500 except
when they elect to have a pr in accordance wioth
waragrapn {(¢) of this section

(c) Preogram-specif-c audii election. When an auditee expends Federal

awards under only cne Federal program {excluding R4D) and the Federal
program's laws, regulations, or grant agreements do not reguire a financial
s—acement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with §  .235. A program-spec:fic
audit may not be elected for R&D unless all of the Federal awards expended
ware received from the same Federal agenacy, or the same Fedeval agency and the
same pass-through entity, and that Federal agency, or pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit.

(d) Exemption when Federal awards expended are less than S$300,000
(500,000 for fiscal vears ending after December 31, 2003). HNon-Federal

8
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() Loan and loan guaragptess (losns). Since the
&t visk for loans nL“ the debt is rewaid, the following gu:
sed lewlat T Fedaral ar expendead uncer
2 e tnis section:

recsivaed during the

Governmsnt 1S
shail be

ioan programs,

cost allowance

{e) Fndowment funds. The cumulat
endowment funds which are federally

ive bhalance of
icted are consi

restricted.

in each year Ln which the Funds are
rept. Free rent received by Ziself is
xpended under tnis pearc. However, iree

-
H

ot

[Ehois

the value of

proceeds of
red Federal
the provisions
no continuing

ol Loan and _ogar guarentees (lcans) st Institurions of hicher
Whnen loans are made to students of an institution of higher

sducation but the institution dees not make the loans, then only
icans made during the vear shall be considered Federal awards expended in that
vear. The balance of loans for previous years is not included as Federal
awards expended Qeuause +he le nae“ accounts for the prior F“TGnCeJ.

tdy Pricr lgan and loan guarantees !‘izang) TLoens, the
which were received and expended in prior-vears, are not conside
awards ewxpended under this part when the laws, recula 'ons, and
of contracts or ¢grant agreements pertaining tc such loans impose
compliance reguirements other than Lo razpay the loans

e
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Madicaid
matient care services to Medicaid
Federzl awarvds expended under thi
be treated as Federal awards
reimpursement pasis.

providing
considered
&5 the funas to
s on a cost-

Adm gtizn. For purposes
Credit TInion Share Insurance
funded by conitributions Ifrom insured 1nsuitutions a
awards expended.

§__ .210 Subrecipient and vendor determinations.

HEY Seneral .  An auditee may be a recipient, a subreciplent, anc a
vendor. Federzl awards expended as a recipient or a subrecipient would be
subiect to audit under this part. The payments received for goods OY services
provided as a wvendor would not be considered FTederal awards. The guidance in
paragraphs (b} and {e) of =Thig secticn should be considered in determining
whether pavments constitute a Federal zwayd or a payment for goods and

asryices.

r f

e} Faderyzl award. Characteris:
"
b

5
raceived DYV a4 subracipient ars when The o:qani

{1 Determines who is eligible to
{2 Has 1lts perfcrmance measured against whetner the objec
of the Federal program are net;
(3} Ras responsikility for programmatic decision making;

adhecrence to appiicabkle Federal

i
ot
e

e
=
U
=

151 Uses the Federal funds to carry out & program of the
organization as compared to providing goods or services for a program of the
pass—through entity.

oodes and hervizes. Characteristics indicative of a
rvices received by a vendor are when the organilzation:

[ Provides the goods and services within normal business
overations; .

10
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Da

s not subniecs

e t doss not apply
; ity ponsibie Ior e3Tta 8!
; to e ila for-proflt subrecipients
proflit ent descripe applicable
2. = d the s nt's compllance
resnpo ity. Methods ¢ ensu ance leral awzrds made ‘o for-
prot acipients may incliude ¢ au monitoring during the
contract, and post-award augiis.

1T Loty ses, zhe
uditeets I & ipilix 1 z nly ure that the
i : ply with laws,
ments. Program

=
Iracuremsn

ions, and th

Zre STruc
The venaory

when Tnesse

= audit under this per+ ip I-eu of other sudits. An audit made in
accordence with this vart shall pe in lieu of any Zimancial eaudit reguired
unser indivi I v ral awards. To “he extent this audit meets a Iederal
SQETTYTY mesds, Tt ehall rely upor tand use suchaudits o ——The provisions of--
this part neither limit the zuthority of Federal agencies, including their
Inspectoers General, or GAC to conduct or arrange for zadditional audits (e.c¢.,
finencial audits, erformance audits, evaluations, inspeciions, or reviews)
nor author : to constrain Federal agencies from carrying out
additional audits. isnal audits shall ke planned and performed in
such a way &s to build upon work performed by other auditors.

() Fadersl zagenoV to wav for addizi zugits. L Federez®l agency
that conducte or contracts for additional audits shall, consistent with othes
applicable laws and regulations, arrange for Iunding the full cost o such

[=3
zdditiconal audits.
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Poaguest

reguest an sugic o have 4 pavry T Fade

tion wizh UCitT t
Faderal ag vy wWhe ; pr her
am using The k-hased aud’it approach d Loed
enn
b
T

and, 1f ) sstimated rnoremental oost.
¢! prorp*lﬁ ocniirm to the auditee whether it wants the r‘o"re
a4 mEtor pr E Lhe prodgram 1s to pbe audite

program based uoﬁn this Federal agency reguest, and the Federal agency agrees
Lo pay the full incremsntal costs, then the auditee shall have the progran
ted as a major Drogram. A pass-througsh enTtity may use the vprovisions of
v

varagraph I precipient.

v
<
[
Al
w
o

anmualily.  Any Diennias audis sha
paeriod.

ta) gulred by zonstitution or
statute, 1in Jan 1aev, its auaits less freguently
Tnan annually, is peLm itted toc undergo l1ts ;JdluS pursuant to this part
plennially. This regu Y ostill be in effect for the blsennizl period
inder audit.

it organizaztion tnat had biennial audits for all
between July 1, 122z, and January 1, 1%2%, is
audits pursuant Lo thils part bienniallv.

by Withholding or disallowing overhead costs;
() Suspending Tederal awards until the audit is conducted; or
(d} Terminating the Federal awaxd.

§ .230 Audit costs.

ia) Zllowakle costs. Uniess proh:bited by law, the cost of audits
the provisions of this part are allowzble charges <o
eral awards. The charges may be considered a direct cost or an zllocated
indirect cost, as cetermined in accordance with the provisicons of applicable
OMB cost principles circulars, the Federal Acguisition Regulation {(FAR) {48
CFR parts 30 and 31), or other applicable cost principles or regulations.

12
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acoor

ra) Prodram-Specitic audit guide evailsible., In mar3 cases, & Trogram-
specific audit guide w:ill be avallable Toc provide i d:nve to The
autitcr with respect nal controi, compliance ted
audit pr dures, crti reguirements
contact neral of the Feder
winether z fhen & CUurrent Prograf-sSpec
guide is ava follow GRGAS and the guide when
perforning

(2) The auditee shall prepare the financiszl
Faderal program that includes, at a minimum, & schedule of
Federal awards for the program and notes that describe b
accounting policies used in preparing the schedule, a summary
pricr audit findings consistent with the reguirements of §
corrective action plan consistent with the reguiremencs of §

]

3 The auditcor qfi'l

) Pericrm an audi
Federal program in acoordance wich GAGA

t of the financial statementi{s) for =he
[
[>

i

o

Il

‘133  Obtain an understanding of internal control a
1 istent with the

s of internal contrel over the Federal program consi
ts of § .500(¢) for a maijor program;

(i11y Terform procedures to determine whether the auditecs
¥ cemplied with laws, regulations, and the plov;sions of contracts or grant
eements that could have a direct anc effect on the Federal program
cousistent with the reguirements of § 500(d) for & meajor program; and
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indlngs, periorm orocedur
of prior audiz

azny prior du”lt

The auditor's report s
varatve repcrts and may pe or
1s sectlon. The auditor's

aocordance wWitn thlils par

{ii; A& report on internal control related Zo the Federal
which shall ﬁascribe the scope of testing of internal control ana the
The tests;
{1271 B report on compliiance wnich includes an opinion {or

oplnion) as Lo whether the auditee complied with laws,
sions of contracts or grant agreements which could
on the Federal orogram; and

]

(w1 B schedule of findings and guesticned costs Zor the
Federal program that incluces a summa vy 0f the auditcr's results relative =o
the ¥ederz]l program in & format consistent with §  .505(d) (1) and findings
and ouesticned costs consistent with the reguirements of §__ .505(d)} (3).
[l B program-specific auditg.,
audi and the reporting reguir aragrzaph
{c) tbmitted within the earl 30 davy
~h , or nine months after ¢ 2 of the
1les agread to in advance by the Federal agency
~dad ferent pericd is svecified in a program-
¢ auadi or fiscal years beaginning on or bheisre
g, the eted and the required reporiing shall
ad wit days aiter receipt of the i ot
iz, oz ; end of the audit period, w
is zpec ramfspeCLfic audit guide.) Unl
regula shall make report copliles aval
ion.
2 When a program-specific audit

edaral ol D.—)V\I‘\’Ih( 131

= DaT accordance with &
program—kpec f“ audit, and the reporting reogual
audit guide to be retaired as an archival ccpy.

submit to the Federal awarding agency or pass-through e
required by the prograw-specilfic zudit qle

Lde 1s not availlable, the

(3} When a if
poriing package for a o ‘fic audit shall consist of the financs
atement(s) of the Federa a summary schedule of pricr audit
ndi , and a corrective aciicn plan as described in paragraph (b) (2) of
ction, and the auditor's report(s) described in paragraph (b) {4) of
ction. The data ¢ollection form prepared in accordance with
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subpreciplier
-through entity

are v througn § .215(b),

s 3 : e} § .315, §__ 9
“hrough § L4058, § 510 —Prougk 5 .515, = 51
of this part urless conirary to the provisions of this section, & program-
specific audit guide, or preogram laws and regulaticns.

Subpart C--Auditees
& L300 Auditee responsibilities.

ccounts, all Federg® awards
ms under which they
n shall inciude, as
r, name of the Zed

-t

Fh
-
T
w

laws, regulations, and the provisions of
te each ©f its Federal programs.

priate financilal statements, including the schedule
1 awards in accordance with § .310.

the audits required by this parc
verfcrmed and supritted when due. When extenslons to the re
dus date recgu

red by § .320(a) are granted by the cognizan
i nrompl notify the Federal clearinghouse ds
-zcugh enticy providing Federal awards of the

1low up and take corrective action on audit finaings, inciuding
summa~y schedule of pricr audit findings and a corrective
in zeccourdance with § .315(k) and § .315(c), res

& .305 Auditor selection.
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nd Othax Non
as appll:ab;e (OME Circulars are
avallabie from the Office of Admlni Publications Office, room 2200,
New Executive Cffice Building, Wa DC 205031 . Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's business enterprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit ssrvices, the
objectives and scope cf the audit should be made clear. Factors to be
considered in evaluating each propogal for audit services include the
responsiveness to the reguest for propesal, relevant experience, avallability
of staff with professicnal qualifications and technical abilities, the results
of external guality control reviews, and price.

Orvgantilns STES, o th Fo{4e

(b) Restriction on auditor preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not aiso be selected to perform the audit reguired by this part when the
indirect costs recovered by the auditee during the prior year exceeded 51

iilion. This restriction applies to the base yszar used in the preparation of
the indirsct ceost proposal or cost zllocation plan and any subksaeguent vears in
which the resulting indirect cost agreement or cost allocabticon plan is used to
recover costs. To minimize any disruption in existing contracts for auditc
services, thig paragraph applies tc audits cf fiscal years beginning after
June 30, 1998

{c) Use of Federal auditors. ederal auditors may perform all or part
of the work reguired under this part if they comply fully with the
reguirements of this part. :

§ .310 Financial statements.
fa} Financial stetements. The auditee shall prepare financial
tatements that reflect its financial position, results of cperations or
changes in net assets, and, where appropriate, cash flows for the fiscal vyear

audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to mest the reguirements of this part.
However, organization-wide financial stacements mav also include departments,
agencies, and other organizational units that have separate audits in

accordance with § .500(a) and prepare geparate financizl statements.
(b} Schadule of expenditures of Federsl awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the pericd
covered by the auditee's financial statements. While not reguired, the
auditee may chooss to provide information reguested by Tederal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, List individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human
Services.
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For each ingividus.

{3} provide total Federal awards exp
Feacral program and the CFDA number or other ident
informatisn is not available.

(£) Include no-es that describe the signifigant accounting
policies used in preparing the schedule.
(53 Ts the extent practical, pass-through entlties should

identify in the schedule the total amount providsd to subrecipients from each

(6) Include, ir either the schedule or a note to the schedule,
the value of the rederal awards expended in the Zorm of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees cutstanding at year end. While not required, it is preferable Lo
present this ‘nformation in the schedule.

§  .315 Audit findings focllow-up.

{a) General. The auditee is responsible for follow-up and corrsctive
ac—ion on all audit findings. As part of this responsibility, the auditee
ghall prepare a summary schedule o prior audit findings. The auditee shall
also prepare a corrective action plan for current year audit findings. The
gummary schedule cf prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§ _ .510(c). Since the summary scheduls wmay include audit findings from
miitiple vears, it shall include the fiscal year in wnich the finding

initially occurred.

(b) Summerv schedule of prior sudit findings. The summary scnedule of
prior audit findings shall report the status of 21l audir findinge included in
the pricr audit's schedule of findings and guestioned costs relative To
g 1 awards. The summary schedule shalil also incluce audit findings
ed in the prior audit's summary scnedule o prior audit findings except
findings listed as corrected in accordance with paragraph (b) (1) of this
on, or no longer valid or not warranting further action in accordance
paragraph (b) (4) of this section.

era
reporc

(1) When audit findings were Zully corrected, the summary
schedule need only list the audit findings and state that corrective action
was taken.

(2] When audit findings were not corrected or ware only
partially corrected, the summary schedule shall cdescribe the planned

] E2Y . - R—

ci - —— e oprrective-action-as-well as—any partial-ecorrective acticn-taken:

(2 When covrective action taken is significantly different from
corrective action previcusly reported in & corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation.

(4} When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further action is that all of the following have
ocourred:

(i) Two years have passed since the audit report in which

17
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the finding occurred was submitted to the Federal clearinghouse;

i

(ii; The PFederal agency or pass-through sntify 18 not
currently following up with the auvdizes on the audit finding; and
(iii) A& wmanagement decision was not issued.
fo) Ceorrective action plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each auvdit finding
included in the current vear auditor's reports. The corrective action plan

ghall provide the name{s} of the contact person(s) responsible for correative
actlon, the corrective action planned, and the anticipated completion dats.
If the auditee does not agree with the audit flndlngs or believes corrective
action is not regquired, then the corrective acticn plan shall include an
explanation and specific reasons.

§ .320 Report submission.

{a) General. The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph (c) of this section shall be submitted within the
earlier of 30 gays after reczipt of the auditor’'s report!s), or nine months
after the end of the audit period, unless a longer pericd is agreed to in
advance by the cognizant or coversight agency for audit. (However, for fiscal
vears beginning on or before June 30, 1998, the audit shall be completed and
the data collecticn form and reporting package shall be submitted within the
sarlier of 30 days after receipt of the auditor’'s reporti{s), or 13 months

after the end of the auditc period.! Unless restricted by law or regulation,
the auditee shall make copies ava_‘ab_w for public inspection.
(b} Data Collection. {1} The auditee shall submit a data collection

form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar te
those presented in this paragraph. A senlior level representative of the
auditee !le.g., State controller, dirscioxy of finance, chief executive oIfficsr,
or chief financiel officer! shall sign a statement to be included as part of
the form certifying that: the auditee complied with the reguirements cif this
part, the form was prepared in aCCO“dance with this part (and the instructiong
accompanying the Zorm), and the infcormation included in the form, in its
entirety, are accurate and complete.

(2 The data collection form shall include the following datsz
elements:

(i} The type of report the auditor issued on the financial statements cf
the auditee {(i.e., ungualified opinion, gualified opinion, adverse
opinion, or disclaimer of opinicn).

(ii) Where applicable, a statement that reportable conditions in internal
control were disclesed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(iid)} L statement as to whether the audit disclosed any noncempliance which
ig material to the financial statements of the auditee.

(i) Where applicable, a statement that reportable conditicons in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

{+) The type of report the auditor issued on compliance for major

18
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{vi)

(vii)

{(viii}

{ix)

programs

{i.e., ungualifiied opinion, gualified opinion, adverse
opinion, or

dizsclaimer of opinion’ .

2 list oif the Feo
the reporting pa
A-123.

deral awarding agencies whl”h will receiv
ckage pursuant to § .320(d) {2) of OMB C

B yes or no statement as to whether the auditee gualifiied as a low-
rick auditee under § .530 of OMB Circular A-133.

The dollar threshold used to distinguish between Type 4 and Type B
programs as defined in § .520(b) of OMB Cllﬂu“ar 1-133.

The Carsloo of Federal Domestic Assistange (CFDA) number for esach
Federal proglam, as applicable.

The name of each Fedsral program and identificatiorn of each major
program. Individual programs within a c¢luster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.

The amount of expendicures in the schedule of expenditures of Federal
awards associated with each Federsl program.

For each Federal program, a yes or no statement as to whether there
are audit findings in each of the folleowing types of compliance
reguiremenzte and the total amount of any guestioned costs:

Acetivities allowed or unallowed.
Allowable costs/cost principles.

Cash management.

Davis-Bacon Act.

Eligibilicy.

Eguipment and real property management.
Matching, lavel of =ffort, earmarking.
Period of availakilicy of Federal funds.
Frocurement and suspension and debarment.
Program income.

Real property acguisition and relocaticn assistance.
Reporting.

Subrecipient monitoring.

Special tests and provisions.

ZZE:“SQHE‘EOEH‘U‘OW?

huditee Name, Employer Identification Number(s), Name and Title cf
Certifving 0Official, Telephone Number, Signature, and Date.

puditor Name, Name and Title of Contact Person, Auditor Zddress,
Auditor Telephone Number, Slgnature and Date.

Whether the auditee has either & cognizant or OVelSlght agency for
audit.

The name of the cognizant or oversight agency for audit determined in
accordance with § .400(a) and § .400(b), respectively.

(3) Uging the information included in the reperting package

described in paragraph (e) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collecgtion form that indicates, at a minimam, the
source of the information included in the form, the audizor’'s responsibility
for the information, thalt ths form is not a substitute for the reporting
package described in paragraph (c) of this sectlion, and that the content of




the Zorm s iimited co the data elements prescriped by OMB
i Eeporting pachkege. The reporting package zhall include the:
(1) Pinancial statements and schedule of expenditurss of
Federal awards discussed in §_ .310(a) and §__ .310(b), respectively;
(2 Summary scheduls of prior audii findings discussed in
§  .315(b);
(3) Auditor's reporti{s) discussed in §  .505; and
(4]} Corrective acticn plan discussed in §___ .315(c}).
id) Submisgsion to clearinghouse. 11 auditess shail submit to the

Federal clearinghouse designated by OMB the data collection form described in
paragraph (b) of this section and one copy of the reporting package described
in paragraph (e) of this section for:

] The Fedéral clearinghouse to retain as an archival copy;
and

(2) Each Federal awarding agency when the schedule of findings
and gquestioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported tne status of any audit findings relating to Federal
awards that the Federal awarding agency provided directly.

fe) additional submission by subrecipisnts. (1) In addition to ths
reguirements discussed 1n paragraph (d) of this secticn, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (c) of this secticn for each pass-
Lhrough entity when the schedule of findings and guestiocned costs disclosed
audis findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit Zindings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

(Z) instead of submitting the reporting package o a pass-
through entity, when a subrecipiert is nect reguired to submit a reporting
package to a pass-through entity pursuant to paragraph  {e) (1} of this section,
ths subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipiert was conducted in accordance with this part
{including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questionad costs disclesed no auadit findings relating
to the Federal award{z) that the pass-through entity provided; and, the
summary schedule of prior audit findings 4id not report on the status of any
audit findings relating to the Federal award!s; that the pass-through entity
provided. A subrecipisnt may submit a copy of the reporting package described
in paragraph {e) of this section to a pass-through entity to comply with this
notification regquirement.

{f) Reguests feor report cepies. In response to rsaguests by a Federal
agsncy or pass-through entity, auditees shall submit the appropriate copies of
“he reporting package described in paragraph {e¢) of this section and, if
requestad, a copy of any management letters issued by the auditor,

(g} Report retention reguirements. BAuditees shall keep one copy of
the data collection form described in paragraph {b) oI this section and one
copy of the reporting package described in paragraph {e) of this section on
file for three years from the date of submission to the Federal clearinghouse

20
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rass-through entities sihall kesp subreciplents
for tnrvee vears from date of recsipt.

(hi Clszearinghouss respongibilitigs. The Fe al_
degignated by OME snall distribute the reporting packages
accordance with paragraph (d4)(2) of this sectiocn and § .

aprlicable rederal awarding agencies, maintain a data base completed
audits, provide appropriate information to Federal agonc es, and follow up
with know—m auditsses which have not submitted the reguired data collectlion

forms and reporting packages.

(i} Clearinghguse address. The address of the Federal clesari
currently aealgna ed by OMB 1is Federal Aud*t Clearinghouse, Burezau of tne
Census, 1201 E. 10th Street, Jeffersonviile, IN 4713Z2.

(3} Electronic filting. Nothing in this part shall preclude electronic
submisslions to the Federal clearinghouse in such manner as may be approved by
OME. Wirh OME approval, t—he Federal clearinghouse may pilot test methoas of

cilectronic submigsions.

Subpart D--Federal Agencies and Pass-Through Entities
§ .400 Respeonsibilities.

(a) Coqnizant agency for audif regponsibiiities. Recipients expsnding
more than $25 million ($50 million for fiscal years ending after Decembsr 31,
2003) a year in Federal awards shall have a cognizant agency for gudit. The
designated cognizant agency for audit shall be the Faderal awarding agency
that provides the predominant amount of direct funding to a recivient unless
OMR makzss a speciiic cognizant agency for audit assignmenc.

Following ig effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amcunt of direct Zunding shall be based upon diresct Federal awards expendad in

the “eﬁ1p1ent’ figcal years ending in 1895, 2000, 200%, and every fifth year
For example, audit cognizance for periods ending in 19%7 through
2000 will be determined based on Federal awards expended in 13585, {However,

) R —

for States and Local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agsncies for audit, the
requiremants of this paragraph ars not efifective until fiscal years beginning
af-exr June 30, 2000.}

Following ls effective for fiscal vears ending after December 31, 2003:
The determination of the predominant amount of direct funding shall be based
upcn direct Federal awards expended in the recipient's fiscal yezars ending in

2004, 2002, 2014, and every fifth year thereafter. For sxample, audit
cognizancs for paericds endlnq in 2006 through 2010 will be determined based on
Federal awards expended in 2004. (However, for 2001 through 2005, the

cognizant agency for audit is determined based on the prsdominant amount of
- — ---direct Federal awards-expended--in the-reedipientls fiscal year-ending in-2000) .

Notwitnstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognlizance Lo
ancther Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor cof the reassignment. The cognizant
agency for zudit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors.

Congider auditee requests for extensions to the report

8]
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submission due date reguired by § .320{a). Ths cognizant agency for audit
may grant extensions for good causze.

{33 Obtain or conduct gualicy control reviews of selected
audlts made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations.

(4) Promptly inform cother affected Federal agencies and
appropriate Federal law enforcement officlale of any dirsct reporting by the
audites or its auditor of irregularities or illegal acts, as required by GAGAS
or laws and regulations.

{5) Advise the auditor and, where appropriate, the auditee of
any deficlencies fcund in the audlits when the deficiencies reguire corresctive
action by the auditeor. When advized of deficiencies, the auditee shall work
with the auditor teo take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the audites,
and appilcable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadeguacies or
repetitive substandard performance by auditors shall be referred to
appropriace State licensing agencies and professional bodies for discipliinary
action.

(&) Coordinate, to the extent practical, audits cr reviews
made by or for Federal agencies that are in addition to the audits made
puzrsuant Lo this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

(7] Coordinate a management decizion for audit findings that
affect the Federal programs of more than cne agency.

(8) Coordinate the audit work and reporting responsibilicies
among auditors to achieve the most cost-sffective audic.
{9) For biennial audits permittzed under § .220, consider
auditees reguests to gualify as a low-risk auditee under § .53c{a) .
() Overzight agency for audit responzibilities. &n auditee which
doss not nave a designated cognizant agency for audit will be under the

general oversight of the Federal agency determined in accordance with
§ .105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
reguested.

(23 May assume all or some of the responsibilities normally
performed by a cognizant agency for audic.

(c) Federal awarding acency responsibili
ageneocy shall perform the following for the Fedex

tieg. The Federal awarding
al awarde it makes:

{1} Identify Federal awards made by infcrming each recipient
of the CFDA title and number, award name and number, award yvear, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clesarly describe the Federal
award.

{2} Advige recipients of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreaements.

(3) Ensure that audits are completed and reports are received
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in & timely manner and in accordance with the reguiremsznis of thig part.
Provide techniczl advice and counsel o auditees and
management dscision on audit findings within six

=3
re audit report and ensure that the recipient takes
rrecrive action.

$=3! Issue
¥ receipt of

icte t
appropriate and timely co
(e} Zssign a person responsible for providing annual updates

of the compliance supplemsnt ce OMB.

tad Pass-through entitv responsipilities. & pass-through sntity shall

perform the following for the Federal awards it makes:

(1) Tdentify Fedeval awaras made by informing each
subrecipient of CFDA title and number, award name and number, award yvear, 1if
ths award is R&D, and nams of Federal agsncy. When gome of this Information
is not avsilable, the pass-through entity shall provide the best information

available to degcribe the Federal award.

(2) Advise subrecipients of requizrements Imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agresements
as well as any supplemental requirements imposed by the pass-through entity.

{3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorirzed purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that periormance goals are achiewved.

{4) Ensure that subrecipients expending $300,000 ({5500, 000 for
fiscal years ending after December 21, 2003) or more in Federal awards during
the subrecipient's fiscal vear have met the audit reguirements of this part
for that fiscal vear.

=y Issue sz managemsnt decision on audit Zindings within six
monchs aiter receipt of the subreciplient's audit report and ensuxe that the
suprecipient takes appropriate and timely corrzctive action.

(6) Consider whether subrecipilent audits necessitate
adjustment of the pass-through entity's own records.

(7) Reguilre each subreciplent to psrmit The pass-throucgh
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§ . 405 Management decision.
- v —ta) - - @Gemeral .- —The management—decisgien- shail-ciearly state-whether-ex—

not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, wmake financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Fedsral agency or pass-through entity may reguest

additional information or documentation from fhe zuditee, including a reguest
for auditor assurance related to the documentatiocon, as a way of mitigating
diszllowed costs. The management decision should describe any appeal process
available to the asuditee.

(b) Federal agency. &4s provided in § .400(a) (7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for sudit findings that affect the prograzms of more than one Federal agesncy.
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Ag provided in §__ .400(c) (5}, a Federal awarding agency is r O >
issuing a management decision for findings that relate to Federal raras 1t
; ] Alternate arrangemants may be made on a case-by-cass
among cthe Faderal agencies concerned.

(c) Pasg-+*hrough entity. As provided in § .400(d} (5), the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipiencs

() Time reguirements. Tne entity responsible for making the
management decision shall do so within six months of receipt of the audit
report. Corrective action should be initiated within six months after receipt
of the audit report and procsed as rapidly as possible.

(e) Reference numbers. Management decisicns shall include the

reference numbers the auditor assigned to each audit finding in accordance
with § .510(c) .

Subpart E--Auditors
§ .500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
ctherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such depsrtment, agency, and other
organizational unit, which shall be considered to be a non-Federsl entity.

The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal vyear.

(b} Financial statements. The auditor shall determinse whether the
financial statements of *'e auditee are presented fairly in all material
respects in conformity with generallv accepted accounting principleg. The
auditor shall alsc determine whether the schedule of expenditures of Federal
awzrds is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

{c) Internal control. (1} In addition to the reguirements of GAGAS,
the auditor shall psrform procedures to obtain an understanding cof internal
control over Federzl programs sufficient to plan the audit to support a low
agsesszsed level of control risk for major programs.

{2) Except as provided in paragraph (c) (3} of this section,
che auditor shall:

(i} Plan the testing of internal control over maior
r low agsesged level of contxel risk for the assertions
ompliancse reguirements for sach major program; and

t

programg To suppe
relevant o the ¢

(ii} Perform testing of internal contrel as planned in
paragraph (¢) {2} (i) of this section.

(3} When internal control over some or all of the compliance
regquirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and perfcorming of testing describsd in
paragraph (e¢) (2) of this gection are not required for those compliance

raguirements. However, the auditor shall report a reportable condition
tincluding whether any such condition is a material weakness) in accordance
with 8 .510, assess the related control risk at the maximum, and consider

whether additicnal compliance tests are required because of inefZective
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internal cZontrol.

n tn the reguirsments of GA3SAS, the

22 has complied with laws,

contracts or grant agreements that may hsve
ch of lts major programs.

al Compliange. [
shall decermine wneths
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and material effzct on e
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{2) The principal compliance reguirements applicable to most
al programs and the compliance regulrements of the largest Federal

rams are included in the compllance supplement.
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(3) For the compliance reguiremen:s related to Federal
programs contained in the compliance supplement, an auwdit of these comp.iance
reguirements will meet the reguirements of thie part. Where there have been

changes to the compliance reguirements and the changes are not veflectea in
the compliance supplement, the auditor shall determine the current compliance
reguirements and modify the audit procedures accerdingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance reguirements contained in the compliance supplement as
guidance for identifving the types of compliance reguirements to test, and
dezermine the reguirsments governing the Federal program by reviswing the
provisions of contracts and grant agreements and the laws and regulatiocons
referred To In such contracts and grant agreementcs.

{4) The compliance testing shall include fests of transactions
and such other auditing procedures necessary Lo provide the auditor sufficient
evidence tTo support an opinion on compliance.

(e} mudit follow-up. The auditor shall fellow-up on prior audit
findings, perform procedures to assess the resasonableness of the summary
schedule of prior audit findings preparsd by the auditee in accordance with
§ .215(b), and report, as a current yvear audit finding, when the auditor
concludes that the summary schedule of prior audit findings matexrially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit Zinding
relates to a majcer progranm in the current year.

[£) Data Collection Form. Asg required in § .320(b}) (3), the auditer
shall complete and sign specified sections of the data collection form.

5§ .505 Audit reporting.

The auditor's reportig) may be in the form of either combined or
separate reports and may be organized differently from the manne> presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

{a) An opinion {or disclaimer of opinion) as to whether the financial

-statements are presested rairly—in all-meterial-respects—in-confermity-with——— -——-

generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all meterial respects in relation to the financial
statements taken as a whole.

() A repor:t on internal control related to the financial statements
and major programs. This report chall describe the scope of testing of
internal control and the results of the tesgts, and, where applicable, refer to
the separate schedule of findings and guestioned costs described in paragraph
{d) of this section.

{(c) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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mawerial L financial statemsnts. This report shall also include
an opinio disclaimer of opinion! as to whether the audites complied with
laws, regulations, and the provisions of contracis or grant agrssments which
could have a direct and material sffect on esach major program, and, where
applicable, refer to the separate schedule of findings and guestioned costs
described in paragraph (d) of this section.

{d} & schedule of findings and guestioned costs which shall include
the following threse componsnts:

(1) A summary of the auditor's results which shall include:

(i) The type of report the auditcr issued on the
firancial statements cf the auditee (i.e., ungualified opinion, gualified
opinion, adverse opinion, or disclaimer of ocpinion};

(i1} Where applicable, a statement that reportable
conditions in internal control were disclosed by the audit of the financial
statements and whether any such conditionsz were material weaknesses;

(i1i) A statement as to whether the audit disclosed any

noncomplisnce which ig material te the financial statements of the auditee;

(iv) Where applicakble, a statement that reportable
conditicons in internal control over major programs were disclosed by the audit
and whether any such conditions were material wsaknesses;

{v) The type of report the auditor issusd on compliance
for major programs (i.e., ungualiiisd opinion, guaiified opinion, adverse
opinion, or disclaimer of opinion);

{vi) A statement as to whether the audit discleosed any
audit findings which the auditor is required to report under §  .5l0{a);
{vii)} An identification of wmajor programs;

fvili)The dollar threshold usad to distinguish between

Type A and Type B programs, as described in § .320(b}; and
(1) A statement as to whether the auditee gualifiied as
a low-risk audites under § .530. :

(2} Findings relating to the financial statemsntz which are
required to pe raported in accordance with GAGAS.

(3} Findings and questioned ceosts for Federal awards which
shall include audit Zindings as defined in § .510(a) .
(1) 2Audit findings {e.g., internal contrcl findings,

findings, questiconed costs, or fraud) which relate to the sams
1ld be presented as a single audit finding. Where praciical, audit
hould bs organized by Federal agency or pass-through sntity.

compliance
issue shou
findings s

(ii) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (d4) (3)
of this section, respectively, should be reported in both sections of the
gchedule. However, the reporting in one section of the schedule wmay be in
gummary form with a reference to a detalled reporting in the otier section of
the scheduile.

§ .510 Audit findings.
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(&) Ludit findinas reported. The auditor shall repoxt che following
as audit ‘ngs in a scneduis of findinge and sussticned costs
(o) Reportable conditions in internal control over major
cgrams. The auditor's determinastion of whether a deficiency in intermal

ontrel 1s a reportable condition for the purpose of reporting an auditc
ding is in velation to a type of compliance redquirement for a mMajol program
or an audit objeccive identified in the compliancze supplement. The auditor
shall idencify ortable conditions which are individually or cumalatively

=3

-
maTerial wsaknes

"

tha

C
e
3

w3 o

(2 Materizl noncompliance with the provisions of laws,
regulatiorns, contracts, or grant agreements relaZed to a mejor program. The
auditor‘s determination of whether a ncncompliance with the provisicns of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to & tvpe of compliance
reguiremsnt for a major program or an audlt objective identified in the
compliance supplement.

{(3) Known guestioned costs which are greater than $10,000 for
a tvpe of compliance reguirement for a major program. Known guestioned costs
are those specifically identified by the auditor. In eveluating the effect of
questioned cosis on the opinion on compliance, the auditer considers the best
estimate of total costs guestlioned (likely guestioned costs), no:t just the
gusstioned costs specifically identified (known guestion=d costs). The
auditor shall also report known guestioned costs when likely guestioned costs
are greater than $10,000 for a type of compliance reguirement for a wmajor
program. In reporting guestioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conseguences of
the questioned costs.

(4] Known guestioned costs which are greater thar $10,000 for

a Federal program which is not audited as a major program. Excepnt for audit
follow-up, the auditor is not reguired under this part to perform audit
procedures for such a Federal program; therefore, the auditor willl normally
not find guestion=d costs for a program which is not audited as & malior
program. However, if the auditor does become aware of guestioned costs Ior a
Federal program which 1s not audited as a major program {(e.g., asz part of
audit follow-up or other audit procedures) and the known questioned cosis are

reater trnan $10,000, then the auditor shall report this as an audit finding.

=3 The clrcumstances concerning why the auditor's report on
compliance for major programs is other than an unqualified opinion, unless
such cilircumstances are otherwise reported as audit findings in the schedule of
findings and guestioned costs for Federal awards.

(6) Known fraud affecting a Federazl award, unless such fraud
is otherwige repcrted asg an audit finding in the schedule of findings and
-gquestioned- costs forFederalawards. -This paragraph does net—reguire the

auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting
regquirements of GAGAS.

17) Instances where the results of audit follow-up procedures
disclosed that the summary schedule of prior audit findings prepared bv the
auditee in accordance with § .315(b) materially misrepresents the status ol

any prior audit ifinding.

() audit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Tederal agencies and pass-through entities to arrive
at a management ascision. The following specific information shall be
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inciunded, as applicable, in audit findings:

(1 Faderal program and specifiic Federal award identificntion
including the CrFDA title and number, Federal award number and vear, nams of
Faderal agency, and name of the applicable pass-through entity. When

information, such as the (FDA :title and number or Federal award number, is not
available, the auditor shall provide the best information available to
describe the Federal award.

{2 The criteria or specific reguirement upon which the audit
finding is based, including statutory, r=agulatory, or other citation.

{(3) The condition found, including facts that support the
deficiency identified in the audi: finding.

(4} Identification of questioned costs and how they were
computed.

{5} Information te provide proper perspective for judging the
prevalence and consequences of the audit findings, such as whether the audit
findings represent an isoclated instance or a systemic problem., Where
appropriate, instances identified shail be related to the universe and the
number of cases examined and be guantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect Lo
facilitate prompt and proper corrective action.

{7} Recommendaticns to prevent future ocourrences of the

deficiency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
1s disagreement with the audit findings, to the extent practical.

() Reference numbers. FBach audit finding in the schedule of findings
and guestioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§ .515 Audit working papers.
{a) Eetention gf working papers. The auditcr shall retain working

papsrs and repcerts for a minimum of three years after the date of issuance of
the auditor's repor:iis) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-throuagh entity to sxtend the retention period. When the auditor 1s aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance pricr to Jdestruction of the working papers and
reports.

() Access to working papers. Audit working papers shall be made
available upon reouest to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access =o working papers includes the right of Federal
agencies to obtain coples of working papers, as 1s reasonable and necessary.
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§ .520 Major program determination.

la) Geners]l. The auditeocr shaell use a risk-based approach to determine
which Federal programs are major programs. This risk-bassed approach shall
inzlude consideration of: Current and prior audit experience, oversight by
Pederal agencies and pass-through entities, and the inherent risk of the
wederal program. The process in paragraphs (b} through {i) of this section
shall be Zollowsd.

(b} Step 3. (1) Ths auditor shall identify the larger Federa
programs, which shall be labeled Type A programs. Type B programs are aefined
as Federal programs with Federal awards expended during the asudit period
exceeding the larger of:

(i} $300,000 or three percent {.023) of total Federal

awards expended Iin the case of an auditee for which total Federal awards
expended scual or exceed 3300,000 but are less than or egual to $100 mililoen.

(i1} $3 million or three-zenthe of one percent {.003) of
total Federal awards expended 1n the case of an auditee Zor which total
Federal awards sxpended exceed $100 million but are less than or egual to 10
billion.

{iid) $30 million or 15 hundredths of one percent (.0015}
of total Federal awards expended in the case of an auditee for wiich total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b} (1)
oI this secrion shall be labeled Type B programs.

(3) The inclusion of large lcan and loan cguarancees {(loans)
ghould not result in the exclusion of other programs as Type B programs. When

a Federal program providing lcans significantly affects the number or size of
Type A programs, the auditor shall consider this Feadsral program as a Type A
program and exclude its wvalues in determining other Type L programs.

(4) For biennial audits permitted under § L2200, the
decermination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Tvpe A programs which are

low-risk. Tor a Type A program to be considersd low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, 1in the most recent audit pericd, it shall have had no audit findings

under §  .510(a). However, the auditor may use judgment and consider that
audit findings from guestioned costs under §  .510(a) (3) and § _ .510(a) (4},
fraud under §  .510{a) (6), and audit follow-up for the summary schedule of
prior audit frndings-under-§ ---+510(a} (7} do net-preclude the Type A.-program....
from being low-risk. The auditor shall consider: the criteria in §_ .525(c),

§ .525(d)(1), §  .525(d){(2), and § .525(d){(3); the results of audit

follow-up; whether any changes in personnel or systems affecting a Type 2
program have significantly increased risk; and apply professional judgment in
determining whether a Type & program is low-rigk.

(2} Notwithstanding paragraph (e} (1) of this section, COME may
approve a Federal awarding agency's reguest that a Type A program at certain
reciplents may not be considered low-risk. For example, it may be necessary

for a large Type A program to be audited as major each year at particular
recipilents to allow the Federal agency to comply with the Government
fanagement Reform Act of 1994 (31 U.S.C. 3515). The Federal agency shall
notify the recipient and, if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audized of CMB's approval.

(d Step 2. {1} The auditor ghall identify Type B programs which ars
high-risk using professicnal judgment and the criteria in § .525. Howsvar,
should the auditor select Oprtion 2 under Step 4 (paragraph (e) (2) {i) (B) of
this section), the auditor is not reguired to identify more high-risk Type B

programs than the number of low-risk Type A programs. Except for known
reportabkle conditions in internal control or compliance problems as discussed
in §__.5325(b) (1), §__ .525(k}(2), and § _ .525(e) (1), a single criteria in
§ .525 would seldom cause a Typs B program to be considered high-risk.
(2} The auditor is not expected to perform rigk assessments on
reiatively small Federal programs. Therefore, the auditor is only reguired to
griorm risk assessments on Type B programs that exceed the larger of:

(1) $100,000 or three-tenths of one percaent (.003) of
total Federal awards expended when the auditee has leszs than or equal to 3100
million In total Federal awards expended.

(i1) $300,000 or three-hundredths of one percent (.0003)
of total Federal awards expended when the auditee has more than 31060 million
in ctotal Federal awards expended.

(e} Step 4. At a minimum, the audiror shall audit 211 of the
following as major programs:

(1) A1l Type A programs, except the auditor may exclude any
Tvpe 2 programs identifisd as low-risk under Step 2 (paragraph {¢) (1) cf this
gastion) .

{2y {1 High-risk Type B programs as identified under
either of the following two options

(A) ©Option 1. At least cne half of the Type B
programs identified as high-risk under Step 3 (paragraph (&) of this section),
except this paragraph (e) (2) (i) (A} does not reguire the auditer <o audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

{3) OQption_ 2. One high-risk Type B program for
each Type 4 program ident:fied as low-risk under Step 2.

{1i) Whern 1dﬂnt1Ljing which high-risk Type B programs to
audit as major under either Opticn 1 or 2 in paragraph (e} (2) (i} (&) or (B},
the auditor is encouraged to use an approach which provides an opportunity for
different high-xisk Type 2R programs to be audited as major over a period of
time.

(3} Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£} of this
section. This paragraph (e) {3) may require the auditor to audit more programs
as major than the number of Type A programs.

{(f) Percentage of goverage rule. The auditor shall audit as major
programs Federal programg with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §  .530 for a low-risk audites, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expsnded.

{g) Deocumentation of risk. The auditor shall document in the working
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used in determiniing major programs.

b

1owas

£ Wnen the mzjor program determination

performed and documented in ac 1 re auditeor's Zudgment
i applving the risk-based app rograms sharl be
presumed corrsct. 1alloﬁges by sg-through entities
shzll only be for h] sarly 1lmpropesr use of the guidance in this part. Howevel,
rFederal agenc ies and pass-through entities may prov vide auditors guldance about
the risk of & particular Federal program and the auditor sheall conszider this
guidance in determining major programs in audits not yet completsd.

(i) Deviation from use of rigk criteria. ¥For first-vesr audits, the
auditor may elect to determine major programs as all Type A programs plus any

Type B programs as necessary to meet the percentage of coverages rule discussed
in paragraph (f£) of this section. Under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (c), (d), and (e}
of this section,

A firgt-year audit is the first vear the entity is audited

(1) ¥
nder this part or the first yvear of a change of auditors.

(2} To ensure that a freguent change of auditors would not

preclude audit of high-risk Type B programs, this election for first-yvear
audits may not be used by an audizZee more than once in esvery three vears.

g .525 Criteria for Federal program risk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance cccurring which could be
material to the Federal program. The auditor shall use suditor judgment and
conasider criceria, such as described in paragraphs (b)), (¢), and {d) of this
section, To identify risk in Federal programs. Also, as part of the risk
analvsis, the auditor wmay wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

(b Current snd prior sudii expsrisnce. {1} Weakne“SQS in internal
control over Federal programs would Indicate nigher risk. Consideration
should re given to the control environment over rFederal programs and such
factors as the expectation of managemsnt's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.

(i) A Fegeral program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single azuditz, the auditor shall consider whether weaknesses ars isclated
in a single operating unit {(e.g., one college campus} or pervasive throughout
the entity.
oo - - (ii) - -When significant-parts-of a Federal program-are- —
passed through to subrecipients, a weak system for monitcring subrecipients
would indicate higher risk.

{iid) The sxtent to which computer processing is used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently

modlified computer systems may also indicate risk.

{(2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings coculd have a
significant impact on a Faderal program or have not been corrzcted.

aal

{3) ederal programs not recently audited as major programs
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may be of higher »!
Fry

sk tnarn Federal programs recsntly audted as major programs
without audit findin

(¢ Qversight exercised by Federal agencies and pass-through =sntities .
(1) Oversight exercised by Federal agencies or pass-tnrough entities couid
indicate risk. For example, recent monitoring or other reviews performed b
an oversight entity which disclosed ne significant problems would indicate
lower risk. However, monitoring which d:sclosed gignifizant problems would
indicate highsr risk.

(2) Federal agencies, with the concurrence of GOMB, may
identify "ederal programs which are higher risk. OMB plans to provide zhis
identification in the compliance supplement.

(a) Inherent risk of the Federal program. {1} The nature of a
Federal program may indicate risk. Consideration should be given to the
complexity of the program and the sxtent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibilizy criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
have a hioh-risk for time and effort reporting, but otherwise be at low-risk.

(2} The phase of a Federal program in its life cycle at the
Faderal agency may indicate risk. For example, a new Federal program with new
r interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agresments may increase
risk.

auvditee may indicate risk. For example, during the first and last years that
arn auditee participates in a Federal program, the risk may be higher due to

-

start-up or closeout of preogram activities and staff.

(3} The phase of a Federal program in its life cycle at che

(4) Type B programs with larger Federal awards expended would
be of higrer risk than programs with substantially smaller Fedaral awards
expandead.

§ .530 Criteria for a low-risk auditee.

An audites which meats all of the following conditions for each of the
preceding two years (or, in the case of biennial azudits, preczeding two audit
cperiods) shall qualify as a low-risk auditee and be eligible for reduced audit

coverage in accordance with §__ .520:

(&) Single audits were performad on an annual basis in accordance with
the provisions of this part. A non-Federal enticy that has biennial audits
does not gualify as a low-risk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit.

{b) The auditor's opinions on the financial statements and the
schedule of expenditures cof Federsl awards were ungualifised. However, the
cognizant or oversight agency for audit may judge that an opinion

qualification does not affect the management of Federal awards and provide a
walver.

{c) There were no deficlencies in internal control which were
identified as material weaknesses under the reguirements of GRAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not aifect the management of Pederal awards and provide
a wailver.
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 e (562} 570-4000 o FAX: (562) 570-4049

Health Information In Compliance With The Health Insurance Portability
And Accountability Act of 1996 (HIPAA)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement’) is made and
entered as  of September- 23 , 2009 by and between

Disabled Resources Center. Tpne v 8 California

F e xa=

[corporation, PaKRRESRIP. dhatx ~ whose business address is

2750 Spring st;get[ Suite 100, Long -Beach,Cali gefné 220806
(hereinafter referred to as "Business Associate”), and the CITY OF LONG BEACH, a

municipal corporation (hereinafter referred to as “City” or “Covered Entity").

WHEREAS, the City has a Department of Health that provides a multitude of

health care and related services; and

WHEREAS, in the course of providing health care and related services the City

obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides

particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,

some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and

provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA") and regulations
promulgated thereunder by the U.S. Department of Health and Human Services and
other applicable laws, including, but not limited to Title 45, Section 164.504(e) of the
Code of Federal Regulations.

NOW, THEREFORE, in consideration of the mutual terms covenants, and

conditions in this Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the Privacy Rule codified
in Title 45, Sections 160-164 of the Code of Federal Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information.

C. Mitigation. Business Associate agrees to mitigate, to the extent

practicabie, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
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Business Associate Agreement

Page 2

d.

Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

Business Associate’s Agents.  Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

Availabiiity of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524.

Amendment of Protected Health Information. Business Associate
agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45
CFR § 164.528. .

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(i) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with 45 CFR § 164.528.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure wouid not violate the
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Business Associate Agreement

Page 3

Privacy Rule if done by Covered Entity or the minimum necessary policies
and procedures of the Covered Entity. The specific use and disclosure
provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,

consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY,

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’'s use or disclosure of protected health

information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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Business Associate Agreement
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and shall not be construed to limit Business Associate’s capacity to use or

disclose protected health information for the proper management and

administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.
TERM AND TERMINATION.
a. Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.
b. Termination for Cause. Upon Covered Entity's knowledge of a
material breach by Business Associate, Covered Entity shall either:
1. Provide an opportunity for Business Associate o cure the
breach or end the violation and terminate this Agreement if
Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is

not possible; or

3. If neither termination nor cure are feasible, Covered Entity
shall report the violation to the Secretary.
C. Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
destruction infeasible, for so long as Business Associate
maintains such protected health information.
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10.

11.

- {  ATTACHMENT .....@.cee el

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations or other
laws relating to security or privacy, except where Business Associate or its
subcontractors, employees or agents are named as an adverse party.
MISCELLANEOUS

a. References. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended.
b. Amendment. The parties agree to take such action as is necessary

to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule
and the Health Insurance Portability and Accountability Act of 19986.
Amendments must be in writing and signed by the parties to the
Agreement.

C. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (coliectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,

omission or misrepresentation by Business Associate, Business

Associate's employees or agents, which act, omission or

misrepresentation is connected in any way with performance of the duties

under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
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12.

13.

14.

15.

16.

17.

18.

of action, ioss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations and California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hersto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Disabled Resources Center, Inc.
(Name of Business Associate)

g California Corporation
(corporation, partnership, individual)

10/R3 2009 By%mﬂ@.&ag
Tite: Exe e v ta'ire. IOee for

, 20 By

Title:

CITY OF LONG BEACH, a municipal

corporation
(1.3 0% By - Assistant City Manoger
Citf Manager ortiesignee
EXECUTED PURSUANT
"City" TO SECTION 301 OF
THE CMY CHARTER.

The foregoing Agreement is hereby approved as to form this 29 f/é;y of

.20 0‘?
ROBERT E. SHANNON,
City Attorney or designee /7

By %

Deputy v d

CLCivs
#02-05187
HIPAA Business Associale Agreement.doc
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE » LLONG BEACH. CALIFORNIA 90815 e (562) 570-4000 e FAX: (562; 570-4049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1.

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered fransaction,” “participant,” “person,” ‘“primary covered transaction,”
“orincipal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarity excluded from participation in
this covered transaction, unless authorized by the department or agency with which

this transaction originated.

The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled “Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

~-Nothing contained in the-foregoing shall be constructed to require establishmentofa =
system of records in order to render in good faith the certification required by this




CERTIFICATION REGARDING DEBARMENT
Page 2

clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineiigible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: Contract Agency:Dj 1 Resources Center, Inc.

Name and Title of Authorized Representative: Dolores Nason, Executive Director

M_La_?%a_&dw (6/23)8%
Signature Date 7
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-~

 LLL’Disclosure Form to Report-Lobbying” in accordance-with-its-instructions.




CERTIFICATION REGARDING LOBBYING
Page 2

3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for

each such failure.

Agreement Number: Contract Agency:Disabled Resources Center, 1Inc,

Name and Title of Authorized Representative; Dolores Nason, Executive Director

&M}v@_@{w /5,/2./3 /d 9

Signature Date
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Emergency Shelter Grant Program
Purpose and Definitions

Appilicability and purpose: The program authorizes the Secretary to make grants to
States, units of general local government, territories, and Indian tribes (and to private
nonprofit organizations providing assistance to homeless individuals in the case of
grants made with reallocated amounts) for the rehabilitation or conversion of buildings
for use as emergency shelter for the homeless, for the payment of certain operating
expenses and essential services in connection with emergency shelters for the
homeless, and for homeless prevention activities. The program is designed to be the
first step in a continuum of assistance to enable homeless individuals and families to
move toward independent living as well as to prevent homelessness.

Homeless: As defined in 42 U.S.C. 11302. The term includes-- (1) An individual who
lacks a fixed, regular, and adequate nighttime residence; and (2) An individual who has
a primary nighttime residence that is: (A) A supervised publicly or privately operated
shelter designed to provide temporary living accommodations (including welfare hotels,
congregate shelters, and transitional housing for the mentally ill); (B) An institution that
provides a temporary residence for individuals intended to be institutionalized; or (C) A
public or private place not designed for, or ordinarily used as, a regular sleeping
accommodation for human beings. The term does not include any individual imprisoned
or otherwise detained pursuant to an Act of the Congress or a State law.

Emergency sheiter: Any facility, the primary purpose of which is to provide temporary
or transitional shelter for the homeless in general or for specific populations of the

homeless.

Homeless prevention: Activities or programs designed to prevent the incidence of
homelessness, including (but not limited to): (a) Short-term subsidies to defray rent and
utility arrearages for families who have received eviction or utility termination notices; (b)
Security deposits or first month's rent to permit a homeless family to move into its own
apartment; (c) Mediation programs for landlord-tenant disputes; (d) Legal services
programs for the representation of indigent tenants in eviction proceedings; (e)
Payments to prevent foreclosure on a home; and (f) Other innovative programs and
activities designed to prevent the incidence of homelessness.

Essential services: Includes services concerned with employment, health, drug abuse,
and education and may include (but are not limited to): (a) Assistance in obtaining
permanent housing; (b) Medical and psychological counseling and supervision; (c)
Employment counseling; (d) Nutritional counseling; (e) Substance abuse treatment and
counseling; (f) Assistance in obtaining other Federal, State, and local assistance
including mental health benefits; employment counseling; medical assistance; Veteran's
benefits; and income support assistance such as Supplemental Security Income
benefits, Aid to Families with Dependent Children, General Assistance, and Food
Stamps; (g) Other services such as child care, transportation, job placement and job

~-training;r-and (h) Staff salaries necessary to provide the above services.






