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EMERGENCY SOLUTIONS CONTRACT

32909

THIS EMERGENCY SOLUTIONS CONTRACT (this “Contract”) is made

and entered, in duplicate, as of October 15, 2012 for reference purposes only, pursuant
to a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 11, 2012, by and between DISABLED RESOURCES CENTER, INC., a
nonprofit California corporation (“Organization”), with offices located at 2750 East Spring
Street, Suite 100, Long Beach, California 90806, and the CITY OF LONG BEACH, a
municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“HUD”) for a program to provide emergency housing
and rapid re-housing assistance for homeless individuals and families and homelessness
prevention assistance for individuals and families at risk of homelessness; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide emergency housing,
rapid re-housing, and homelessness prevention assistance to eligible residents of the
City who are homeless or at risk of homelessness, and the City has selected
Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides emergency housing, tapid re-housing, or
homelessness prevention assistance to eligible residents of the City; and

WHEREAS, City wishes to support these services by providing Emergency
Solutions Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides grant funding within a maximum amount and
program accountability by the City; and

WHEREAS, Organization agrees to perform these services and provide to
the City the information and supporting documentation required in this Contract;

NOW, THEREFORE, in consideration of the terms and conditions
1
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contained herein, the parties agree as follows:

Section 1.  The above recitals are true and correct and are incorporated
in the Contract.

Section 2.

A. Organization shall provide emergency shelter in conjunction
with essential services to homeless residents of the City, rapid re-housing
assistance to homeless residents of the City, or homelessness prevention
assistance to residents of the City who are at risk of homelessness based on
Intake and Assessment, in accordance with Attachment “A” entitled “Statement of
Work”, Attachment “B” entitled “Budget”, Attachment “C” entitled “Compliance with
Federal Regulations”, Attachment “D” entitled “Office of Management Budget
("OMB”) Circular A-110", Attachment “E” entitled “OMB Circular A-1227
Attachment “F” entitled “OMB Circular A-133", Attachment “G” entitled “Health
Information in Compliance with the Health Insurance Portability and Accountability
Act of 1996 (HIPAA) and the Health Information Technology for Economic and
Clinical Health Act (HITECH Act) Business Associate Agreement”, Attachment “H’
entitled “Certification Regarding Debarment”, Attachment “I” entitled “Certification
Regarding Lobbying”, all of which are attached hereto and incorporated by
reference, and the City of Long Beach Grants Monitoring Guidelines, which has
been separately provided to Organization and incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations established by HUD and sources including but
not limited to the OMB Circulars, Code of Federal Regulations (“CFR”), United
States Codes, City of Long Beach Grants Monitoring Guidelines, this Contract, the
City's contract with HUD for the funds dispersed under this Contract, the Request
for Proposal (“RFP”), Organization’s proposal in response to the RFP, and all
Information Bulletins issued by the City’'s Department of Health and Human

Services, Homeless Services Division. In addition to and without in any way
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limiting the foregoing, Organization shall comply with all laws and regulations set
forth in 24 CFR Part 576.

Section 3.  The terms of this Contract shall commence at midnight on
October 1, 2012, and, unless sooner terminated as provided herein, shall terminate at
December 31, 2013.

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind and/or cash
match at a dollar for dollar rate of funds received from the City under this Contract.
Further, Organization shall maintain cash reserves equivalent to three (3) months
of funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Thirty Five Thousand Three Hundred Ninety-Six
Dollars ($35,396) over the term of this Contract. Upon execution of this Contract,
the City shall disburse the funds payable hereunder in due course of payments
following receipt from Organization of billing statements in a form approved by the
City showing expenditures and costs identified in Attachment “B”".

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may with the prior written approval of the Director of the
City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustments shall not cause the amount of the total
budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which

Organization provided services. Organization shall attach cancelled checks and

3
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other documentation supporting the charges and the amount of required matching
funds to each invoice. Invoices shall also show units of service and costs
identified in Attachment “B”. Failure to submit an invoice and its accompanying
documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses
or inadequate documentation shall result in a Disallowed Cost Report. The
Disallowed Cost Report was created to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and similar reasons. In
the event that an item is disallowed in the invoice, Organization will be permitted to
resubmit the disallowed costs along with adequate source documentation, other
eligible expenses, and the like in the next invoice. The City reserves the right to
refuse payment of an invoice (a) received by it thirty (30) days after Organization
provided the services relating to that invoice; (b) including inallocable or ineligible
expenses; or (c) for the unauthorized expense of funds requiring written approval
for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year’) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work and Capers
Demographics certified by one of Organization’s officers or by its Executive
Director. The City reserves the right to refuse payment of any outstanding invoice
if Organization fails to submit a final invoice or final reports within fifteen (15) days

of the end of the Operational Year.
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G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and final reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach or noncompliance by the City.

I All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization
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covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less

than $500,000 in Federal grant funds in an Operational Year, submission of the

6
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audited financial statement is required.
Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee or applicant for employment because of race,
religion, national origin, color, age, sex, sexual orientation, gender identity, AIDS,
AIDS related condition, age, disability or handicap. Organization shall take
affirmative action to assure that applicants are employed or served, and that
employees and applicants are treated during employment or services without
regard to these categories. Such action shall include but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; lay-off or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will

not withhold taxes of any kind from Organization’s compensation; (b) the City will

7
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not secure workers’ compensation or pay unemployment insurance to, for or on
Organization’s behalf; and (c) the City will not provide, and Organization and
Organization’s employees are not entitled to, any of the usual and customary
rights, benefits or privileges of City employees.

Section8. This Contract contemplates the personal services of
Organization and Organization’s employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior
written consent of City. Any attempted assignment or delegation shall be void, and any
assignee or delegate shall vauire no right or interest by reason of such attempted
assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization’s

expense (which expense may be submitted to the City for reimbursement from
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grant funds allocated to Organization if itemized on Attachment “B") for the

duration of this Contract the following insurance and bond against claims for

injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives,

employees, volunteers or subcontractors.

LT:bg A12-02156

1. Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commissions, and their officials, employees and
agents shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions, and their officials, employees and agents.

2. Workers' Compensation insurance as required by the
California Labor Code.

3. Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

4, Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

5. Commercial automobile liability insurance (equivalent
in scope to 1ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

6. Blanket Honesty Bond in an amount equal to at least
9
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fifty percent (50%) of the total amount to be disbursed to Organization

hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to

safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivéring services to minors, seniors or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’s Risk
Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City’s Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’s Department of Health and Human Services, who will forward it to the
City’'s Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

10
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subcontractors which Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of the insurance
required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization's
contractors and subcontractors, at any time. Organization shall make available to
the City's Risk Manager or designee all books, records and other information
relating to the insurance coverage required herein, during normal business hours.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City's Risk Manager or his/her
designee. Not more frequently than once a year, the City's Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope, or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization certifies that, if grant funds are used for
11
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renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for homeless individuals for not
less than three (3) years or, if the grant funds will be used for major renovation or
conversion of the building, for not less than ten (10) years, according to a written
determination delivered to Organization by the City, and such determination shall
state when the applicable period of time shall commence and terminate.

B. Organization certifies that the building for which the grant
funds will be used for essential services, maintenance, operations and/or
homeless prevention services shall be maintained as a shelter or provider of
programs for homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services Department has completed an environmental review under
24 CFR Part 58, and Organization shall not commence such services until the City
informs Organization of the completion and conditions of said environmental
review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
emergency shelters, rapid re-housing, or homelessness prevention assistance
pursuant to 24 CFR 576, and except as described in Section 11.G. below,
Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization

operated for religious purposes that is supervised or controlled by or in

12
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connection with a religious or denominational institution or organization.

2. In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking
emergency shelter and related services on the basis of religion or
limit such services or give preference to persons on the basis of
religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3. The portion of the facility used as an emergency shelter
assisted in whole or in part under this Contract or in which services are
provided that are assisted under this Contract shall contain no sectarian
religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Emergency

Solutions Grant Program. However, an organization that participates in a HUD

funded program shall comply with the following provisions if it is deemed to be a

religious or faith-based organization.

LT:bg A12-02156

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

13
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of the HUD funded programs or services.

2, A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

3. A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

4. HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the

cost accounting requirements applicable to HUD funds herein. Sanctuaries,

14
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chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.
H. Organization shall provide individuals and/or families who are
homeless or at risk of homelessness with assistance in obtaining:

1. Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and

2. Other Federal, State and local private assistance
available for such individuals, including mainstream resources.

l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as from time to time may be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown in Attachment “H".
K. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “I”.
Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for

violation.

15
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Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organizations’ application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be

amended, nor any provision or breach hereof waived, except in writing by the parties that
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expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contréct, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

IN WITNESS WHEREOQF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

DISABLED RESOURCES CENTER, INC,,
a nonprofit California corporation

-] , 2012 By@l&gﬁ\%@%
Delores Nasen,
Type or Print Name
, 2012 By
Secretary

Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal
corporation
“20 , 2012 By \ T ,
{\} City Manager:rXECUTED PURSUANT
TO SECTION 301 OF

“City” THE CITY CHARTER,
This Contract is approved as to form on /)’Z/W/f , 2012.

ROF%WA NON, City Attorney
By I
9,

Deputy
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City of Long Beach
Emergency Solutions Grant (FY 2012)
Scope of Work - Homelessness Prevention Project

Agency: Disabled Resources Center

Project Name: 2011-2013 Emergency Shelter Grant

Program Objective

Client who are in danger of becoming homeless will be given immediate one-on-one consultation with
the Housing Coordinator. The Housing Coordinator will screen the applicants and determine eligibility
for assistance. If warranted, financial assistance is provided to maintain housing. Financial assistance
payments will be made to third parties (i.e. property owners, utility companies) on behalf of eligible
clients, and will be limited to the following: 1. short-term subsidies to defray rent and utility arrearages
for families that have received eviction or utility termination notices and 2. security deposits or first
month’'s rent to permit a homeless family/individuals to move into their own apartment. The Housing
Coordinator also provides housing search assistance, guidance for rental assistance programs, and
assistance with eviction and unlawful detain. In emergency situations, the Housing Coordinator issues
vouchers for temporary housing, food and transportation, which is leveraged from other funding
sources.

Target Population

The target population will be people with disabilities and seniors, regardless of sex, ethnicity, sexual
preference, or extent of disability, who are below 30% of the Area Median Income and at-risk of
becoming homeless because of lack of income, housing, family support, knowledge of government
assistance or available community resources. ‘

Outcomes/Performance Measures

Universe # Target # Target %

Persons remaining in permanent housing at the
1 |end of the operating period or at program exit, 52 29 56%
whichever occurs first.

Persons age 18 and older who maintained or
increased their total income (from all sources)
as of the end of the operating period or at
program exit.

45 37 83%

Note: Universe number for Outcome 1 reflects the total number of clients {(adults and children) to be served during contract period.
Universe number for Outcome 2 reflects the total number of adults (persons 18 and older) to be served during contract period.
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Ofc. of Asst. Secy., Comm. Pianning, Develop., HUD

result of privately undertaken rehahili-
tation, demolition, or acquisition of
the real property, the term “‘initiation
of negotiations” means the execution
of the agreement between the grantee
and the project sponsor.

§574.635 Lead-based paint.

The Lead-Based Paint Poisoning Pre-
vention Act (42 U.S.C. 4821-4846), the
Residential Lead-Based Paint Hazard
Reduction Act of 1992 (42 U.3.C. 4851-
4856), and implementing regulations at
part 35, subparts A, B, H, J, K, M, and
R of this part apply to activities under
this program.

[64 FR 50226, Sept. 15, 1999]

§574.640 Flood insurance protection.

No property to bhe assisted under this
part may be located in an area that has
been identified by the Federal Emer-
gency Management Agency (FEMA) as
having special flood hazards, unless:

(a)(1) The community in which the
area is situated is participating in the
National Flood Insurance Program and
the regulations thereunder (44 CFR
parts 59 through 79); or

(2) Liess than a year has passed since
FEMA notification regarding such haz-
ards; and

(b) The grantee will ensure that flood
insurance on the structure is obtained
in compliance with section 102(a) of the
Flood Disaster Protection Act of 1973
(42 U.S.C. 4001 et seq.).

§674.645 Coastal barriers.

In accorcdance with the Coastal Bar-
rier Resources Act, 16 U.S.C. 3501, no fi-
nancial assistance under this part may
be made available within the Coastal
Barrier Resources System.

§574.650 Audit.

The financial management system
used by a State or unit of general local
government that is a grantee must pro-
vide for audits in accordance with 24
CI'R part 44. A nonprofit organization
that is a grantee or a project sponsor is
subject to the audit requirements set
forth in 24 CFR part 45.

§574.655 Wage rates,

The provisions of the Davis-Bacon
Act (40 U.S.C. 276a-276a~5) do not apply

Pt. 576

to this program, except where funds re-
ceived under this part are combined
with funds from other Federal pro-
grams that are subject to the Act.

[59 FR 17201, Apr. 11, 1994]

PART 576—EMERGENCY
SOLUTIONS GRANTS PROGRAM

Subpart A—General Provisions

Sec.

576.1 Applicability and purpose.
576.2 Definitions.

576.3 Allocation of funding.

Subpart B—Program Components and
Eligible Activities

576.100 Gemneral provisions and expenditure
limits,

576,101 Street outreach component.

576.102 Emergency shelter component.

576,108 Homelessness prevention compo-
nent.

576.104 Rapid re-housing assistance compo-
nent.

576.106 Housing relocation and stabilization
services.

576,106 Short-term and medium-term rental
assistance.

576.107 HMIS component.

576,108 Administrative activities.

576.109 Indirect costs,

Subpart C—Award and Use of Funds

576.200 Submission requirements and grant
approval.

576.201 Matching requirement.

576.202 Means of carrying out grant activi-
ties,

576.202 Obligation, expenditure, and pay-
ment requirements.

Subpart D—Reallocations

576.300 In general.

576,301 Metropolitan cities and urban coun-
ties,

576.302 States.

576.303 Territories.

576.304 Alternative method.

Subpart E—Program Requirements

576.400 Area-wide systems coordination re-
quirements.

576,401 Evaluation of program participant
eligibility and needs.

576.402 Terminating assistance,

576.403 Shelter and housing standards,

576.404 Conflicts of interest,

576,406 Homeless participation.

576.106 PFaith-based activities.

576.407 Other Federal requirements.
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§574.1

576.408 Displacement, relocation, and acqui-
sition. s

Subpart F—Grant Administration

576.500 Recordkeeping and reporting re-
quirements.
576.501 Enforcement,

AUTHORITY: 42 U.8.C. 11371 et seq., 42 U.S.C.
36356( ).

SOURCE: 76 FPRO75974, Dec. §. 20110 unless
stherwise noced.

Subpart A—General Provisions

§576.1 Applicability and purpose,

This part implements the Emergency
Solutions Grants (ESG) program au-
thorized by subtitle B of title IV of the
MceKinney-Vento Homeless Assistance
Act (42 U.S.C. 11871-113178). The program
authorizes the Department of Housing
and Urban Development (HUD) to
make grants to States, units of general
purpose local government, and terri-
tories for the rehabilitation or conver-
sion of buildings for use as emergency
shelter for the homeless, for the pay-
ment of certain expenses related to op-
erabing emergency shelters, for essen-
tial services related to emergency shel-
ters and street outreach for the home-
less, and for homelessness prevention
and rapid re-housing assistance.

§576.2 Definitions,

At risk of homelessness means: (1) An
individual or family who:

(i) Has an annual income bhelow 30
percent of median family income for
the area, as determined by HUD:

{ii) Does not have sufficient resources
or support networks, e.g., family,
friends, faith-based or other social net-
works., immediately available to pre-
vent them from moving to an emer-
gency shelter or another place de-
scribed in paragraph (1) of the ‘‘home-
less’ definition in this section; and

(iii1) Meets one of the following condi-
tions:

(A) Has moved because of economic
reasons two or more times during the
60 days immediately preceding the ap-
plication for homelessness prevention
assistance;

(B) Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their current

24 CFR Ch. V (4-1-12 Edition)

housing or living situation will be ter-
minated within 21 days after the date
of application for assistance;

(D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not
paid by charitable organizations or by
Federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupancy
or efficiency apartment unit in which
there reside more bthan two persoms or
lives in o larzer housing unit in which
there reside more than 1.5 persons re-
side per room, as defined by the U.S.
Census Bureau,

() Is exiting a publicly funded insti-
tution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth fa-
¢ility, or correction program or insti-
tution); or

(@) Otherwise lives in housing that
has characteristics associated with in-
stability and an increased risk of
homelessness, as identified in the re-
cipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as “homeless’’ under this sec-
tion, but qualifies as ‘‘homeless” under
sechbion 3887(3) of the Runaway and
Homeless Youth Act (42 U.S.C
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C. 9832(11)), section
41408(6) of the Violence Against Women
Act of 1994 (42 U.8.C. 14043e-2(6)), sec-
tion 330(h)(5)A) of the Public Health
Service Act (42 U.S.C. 254b(h)(5)A)),
seetion 3(m) of the Food and Nutrition
Act of 2008 (7 U.S.C. 2012(m)), or section
17(b)(156) of the Child Nutrition Act of
1966 (42 U.S8.C. 1786(h)(15)); or

(8) A child or youth who does not
qualify as ‘“‘homeless’ under this sec-
tion, but qualifies as “homeless’ under
section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.S.C.
11434a(2)). and the parent(s) or guard-
ian(s) of that child or youth if living
with her or him.

Consolidated plan means a plan pre-
pared in accordance with 24 CFR part
91. An approved consolidated plan means
a congolidated plan that has been ap-
proved by HUD in accordance with 24
CIPR part 91.

Continwuwm of Care means the group
composed of representatives of rel-
evant organizations, which generally
includes nonprofit homeless providers;

218
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Ofc. of Asst, Secy., Comm. Planning, Develop., HUD

victim service providers; faith-based
organizations; governments; busi-
nesses; advocates; public housing agen-
cies; school districts; social service
providers; mental health agencies; hos-
pitals; universities; affordable housing
developers; law enforcement; organiza-
tions that serve homeless and formerly
homeless veterans, and homeless and
formerly homeless persons that are or-
ganized to plan for and provide, as nec-
essary. a system of outreach. engage-
ment, and assessment; emergency shel-
ter; rapid re-housing; transitional
housing; permanent housing; and pre-
vention strategies to address the var-
ious needs of homeless persons and per-
sons at risk of homelessness for a spe-
cific geographic area.

Emergency shelter means any facility,
the primary purpose of which is to pro-
vide a temporary shelter for the home-
less in general or for specific popu-
lations of the homeless and which does
not require occupants to sign leases or
occupancy agreements. Any project
funded as an emergency shelter under a
Fiscal Year 2010 Emergency Solutions
grant may continue to be funded under
ESG.

Homeless means:

(1) An individual or family who lacks
a fixed, regular, and adequate night-
time residence, meaning:

(1) An individual or family with a pri-
mary nighttime residence .that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings, in-
cluding a car, park, abandoned build-
ing, bus or train station, airport, or
camping ground;

(il) An individual or family living in
a supervised publicly or privately oper-
ated shelter designated to provide tem-
porary living arrangements (including
congregate shelters, transitional hous-
ing, and hotels and motels paid for by
charitable organizations or by federal.
state, or local government programs
for low-income individuals); or

(iii) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
tfor human habitation immediately be-
fore entering that institution;

§576.2

(2) An individual or family who will
imminently lose their primary night-
time residence, provided that:

(1) The primary nighttime residence
will he lost within 14 days of the date
of application for homeless assistance;

(i) No subsequent residence has heen
identified; and

(ii1) The individual or family lacks
the resources or support networks, e.g.,
family, friends, faith-based or other so-
cial networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise qual-
ify as homeless under this definition,
but who:

(1) Are defined as homeless under sec-
tion 387 of the Runaway and Homeless
Youth Act (42 U.8.C, 5732a), section 637
of the Head Start Act (42 U.S.C. 9832),
section 41403 of the Violence Against
Women Act of 1994 (42 U.S.C. 14043e-2),
section 330(h) of the Public Health
Service Act (42 U.8.C. 254b(h)), section
3 of the Food and Nutrition Act of 2008
(7 U.S.C. 2012), section 17(b) of the Child
Nutrition Act of 1966 (42 U.3.C. 1786(b))
or section 725 of the McKinney-Vento
Homeless Assistance Act (42 TU.S.C.
11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless assist-
ance;

(iii) Have experienced persistent in-
stability as measured by two moves or
more during the 60-day period imme-
diately preceding the date of applying
for homeless assistance; and

(iv) Can be expected to continue in
such status for an extended period of
time because of chronic disabilities,
chronic physical health or mental
health conditions, substance addiction.
histories of domestic violence or child-
hood abuse (including neglect), the
presence of a child or youth with a dis-
abiliby. or two or more barriers to em-
ployment, which include the lack of a
high school degree or General BRdu-
cation Development (GED), illiteracy,
low English proficiency, a history of
incarceration or detention for criminal
activity, and a history of unstable em-
ployment; or
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§576.3

(4) Any individual or family who:

(1) Is fleeing, or is attempting to flee,
domestic violence, dating violence, sex-
ual assault, stalking, or other dan-
gerous or life-threatening conditions
that relate to violence against the indi-
vidual or a family member, including a
child. that hag either taken place with-
in the individual’s or family’s primary
nighttime residence or has made the
individual or family atraid to return to
Srelr primuory nighosime residence:

(ii) Has no other residence; and

(iii) Lacks the resources or support
networks, e.g., family, friends, faith-
based or other social networks, to ob-
tain other permanent housing.

Homeless Management Information Sys-
tem (HMIS) means the information sys-
tem designated by the Continuum of
Care to comply with the HUD’s data
collection, management, and reporting
standards and used to collect client-
level data and data on the provision of
housing and services to homeless indi-
viduals and families and persons at-
risk of homelessness,

Metropolitan city means a city that
was classified as a metropolitan city
under 42 U.8.C. 5302(a) for the fiscal
yvear immediately preceding the fiscal
yvear for which BESG funds are made
available. This term includes the Dis-
trict of Columbia.

Private nonprofit organization means a
private nonprofit organization that is a
secular or religious organization de-
scribed in section 501(c) of the Internal
Revenue Code of 1986 and which is ex-
empt from taxation under subtitle A of
the Code, has an accounting system
and a voluntary board, and practices
nondiscrimination in the provision of
assistance. A private nonprofit organi-
zabion does not include a governmental
organization, such ag a public housing
agency or housing finance agency.

Program income shall have the mean-
ing provided in 24 CFR 85.25. Program
income includes any amount of a secu-
rity or utility deposit returned to the
recipient or subrecipient.

Program participant means an indi-
vidual or family who is assisted under
ESG program.,

Program year means the consolidated
program year established by the recipi-
ent under 24 CFR part 91,

24 CFR Ch. V (4-1-12 Edition)

Recipient means any State, territory,
metropolitan city, or urban county, or
in the case of reallocation, any unit of
general purpose local government that
is approved by HUD to assume finan-
cial responsibility and enters into a
grant agreement with HUD to admin-
ister assistance under this part.

State means each of bthe several
Stabes and the Commonwealth of Puer-
Lo Rico.

Subreciptent means o unic ol general
purpose local government or private
nonprofit organization to which a re-
cipient makes available BSG funds.

Territory means each of the following:
the Virgin Islands, Guam, American
Samoa, and the Northern Mariana Is-
lands.

Unit of general purpose local govern-
ment means any city, county, town,
township, parish, village, or other gen-
eral purpose political subdivision of a
State.

Urban county means a county that
was classified as an urban county
under 42 U.S.C. 5302(a) for the fiscal
year immediately preceding the fiscal
year for which ESG funds are made
available.

Victim service provider means a private
nonprofit organization whose primary
mission is to provide services to vic-
tims of domestic violence, dating vio-
lence, sexual assault, or stallking. This
term includes rape crisis centers. bat-
tered women's shelters. domestic vio-
lence transitional housing programs,
and other programs.

§576.3 Allocation of funding,

(a) Territories. HUD will set aside for
allocation to the tervitories up to 0.2
percent, but not less than 0.1 percent,
of the total amount of each appropria-
tion under this part in any fiscal year.
HUD will allocate this set-aside
amount to each territory based on its
proportionate share of the total popu-
lation of all territories and its rate of
compliance with the most recent ex-
penditure deadline under §576.203.

(b) States, metropolitan cities, and
urban counties. HUD will allocate the
amounts that remain after the set-
aside to territories under paragraph (a)
of this section to States, metropolitan
cities, and urban counties, as follows:
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Ofc. of Asst. Secy., Comm. Planning, Develop., HUD

(1y HUD will provide that the per-
ceritage of the total amount available
for allocation to each State, metropoli-
tan city, or urban county is equal to
the percentage of the total amount
available ander section 106 of the Hous-
ing and Community Development Act
of 1974 for the prior fiscal year that was
allocated to that State, metropolitan
city, or urban county.

(2) Except as otherwise provided hy
law. if the amount a metropolitan city
or urban county would be allocated
under paragraph (b)(1) is less than 0.05
percent of the total fiscal year appro-
priation for ESG, that amount will be
added to the allocation for the State in
which the city or county is located.

(¢) Notification of allocation amount.
HUD will notify each State, metropoli-
tan city, urban county, and territory
that is eligible to receive an allocation
under this section of the amount of its
allocation.

-Subpart B—Program Components
and Eligible Activities

§676.100 General provisions and ex-
penditure limits,

(a) ESG funds may be used for five
program components: street outreach,
emergency shelter, homelessness pre-
vention, rapid re-housing assistance,
and HMIS; as well as administrative
activities, The five program compo-
nents and the eligible activities that
may be funded under each are set forth
in §576.101 through §576.107. Eligible ad-
ministrative activities are set forth in
§576.108.

(b) The total amount of the recipi-
ent's fiscal year grant that may be
used for street outreach and emergency
shelter activities cannot exceed the
greater of:

(1) 60 percent of the recipient’s fiscal
year grant; or

(2) The amount of Fiscal Year 2010
grant funds committed for homeless as-
sistance activities.

(¢c) The total amount of BSG fuands
that may be used for administrative
activities cannot exceed 7.5 percent of
the recipient's fiscal year grant.

(d) Subject to the cost principles in
OMB Circulars A-87 (2 CFR 225) and A-
122 (2 CFR 230) and other requirements
in this part, employee compensation

§576.101

and other overhead costs directly re-
lated to carrying out street outreach.
emergency shelter, homelegsness pre-
vention, rapid re-housing, and HMIS
are eligible costs of those program
components, These costs are not sub-
ject to the expenditure limit in para-
oraph (¢) of this section.

§576.101 Street outreach component,

(a) Eligible costs. Subject to the ex-
penditure limit in §576.100(b). ESG
funds may be used for costs of pro-
viding essential services necessary to
reach out to unsheltered homeless peo-
ple; connect them with emergency
shelter, housing, or critical services:
and provide urgent, nonfacility-based
care to unsheltered homeless people
who are unwilling or unable to access
emergency shelter, housing, or an ap-
propriate health facility. For the pur-
poses of this section, the term
“unsheltered homeless people’ means
individuals and families who qualify as
homeless under paragraph (1)) of the
“homeless’’ definition under §576.2. The
eligible costs and requirements for es-
sential services consist of:

(1) Engagement. The costs of activi-
ties to locate. identify, and build rela-
tionships with unsheltered homeless
people and engage them for the purpose
of providing immediate support, inter-
vention, and connections with home-
less assistance programs and/or main-
stream social services and housing pro-
grams. These activities consist of mak-
ing an initial assessment of needs and
eligibility: providing crisis counseling;
addressing urgent physical needs, such
as providing meals, blankets, clothes,
or toiletries; and actively connecting
and providing information and refer-
rals to programs targeted to homeless
people and mainstream social services
and housing programs. including emer-
gency shelter, transitional housing,
community-hased services, permanent
supportive housing, and rapid re-hous-
ing programs. Kligible costs include
the cell phone costs of outreach work-
ers duaring the performance of these ac-
tivities.

(2) Case management. The cost of as-
sessing housing and service needs, ar-
ranging, coordinating, and monitoring
the delivery of individualized services
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to meet the needs of the program par-
ticipant. Bligible services and activi-
ties are as follows: using the central-
ized or coordinated assessment system
as required under §576.400(d); con-
ducting the initial evaluation reqguired
under §576.401(a), including verifying
and documenting eligibility; coun-
seling: developing, securing and coordi-
nating  services: obtaining  TFederal.
Hhate, and local benefits; monitoring
and o evalnating progrem  paltlcipant
progress; providing information and re-
lerrals to other providers; and devel-
oping an individualized housing and
service plan. including planning a path
50 permanent housing stability.

(3) Emergency health services. (1) Bligi-
ble costs are for the direct outpabtient
treatment of medical conditions and
are provided by licensed medical pro-
fessionals operating in community-
based settings, including streets,
parks, and other places where
unsheltered homeless people are living.

(ii) ESG funds may be used only for
these services to the extent that other
appropriate health services are inac-
cessible or unavailable within the area.

(iii) Eligible treatment consists of as-
sessing a program participant’'s health
problems and developing a treatment
plan: assisting program participants to
understand their health needs; pro-
viding directly or assisting program
participants to obtain appropriate
emergency medical treatment: and pro-
viding medication and follow-up serv-
ices.

{4y Emergency mental health services.
(i) Bligible costs are the direct out-
patient treatment by licensed profes-
sionals of mental health conditions op-
erating in community-based settings,
including streets, parks, and other
places where unsheltered people are
living,

(i1) BESG funds may be used only for
these services to the extent that other
appropriate mental health services are
inaccessible or unavailable within the
community.

(1i1) Mental health services are the
application of therapeutic processes to
personal, family, situational, or occu-
pational problems in order to bring
about positive resolution of the prob-
lem or improved individual or family
functioning or circumstances.

24 CFR Ch. V (4-1-12 Edition)

(iv) Eligible treatment consists of
crisis interventions, the prescription of
psychotropic medications, explanation
about the use and management of
medications, and combinations of
therapeutic approaches to address mul-
tiple problems.

(8) Transportation. The transportation
costs of travel by outreach workers, so-
cial workers, medical professioananls, ov
other service providers are eligible.
provided that this travel takes place
during the provigion of services eligible
under this section, The costs of trans-
porting unsheltered people to emer-
gency shelters or other service facili-
ties are also eligible, These costs in-
clude the following:

(i) The cost of a program partici-
pant’s travel on public transportation;

(ii) If service workers use their own
vehicles. mileage allowance for service
workers to visit program participants;

(ii1) The cost of purchasing or leasing
a, vehicle for the recipient or sub-
recipient in which staff transports pro-
gram participants and/or staff serving
program participants, and the cost of
gas, insurance, taxes and maintenance
for the vehicle; and

(iv) The travel costs of recipient or
subrecipient staff to accompany or as-
sist program participants to use public
transportation.

(6) Services for special populations.
BSG funds may be used to provide serv-
ices for homeless youth. victim serv-
ices, and services for people living with
HIV/AIDS, so long as the costs of pro-
viding these services are eligible under
paragraphs (a)1) through (a)5) of this
section. The bterm wictim services means
services that assist program partici-
pants who are victims of domestic vio-
lence, dating violence, sexual assault,
or stalking. including services offered
by rape crisis centers and domestic vio-
lence shelters, and other organizations
with a documented history of effective
work concerning domestic violence,
dating violence, sexual assault, or
stalking.

(h) Minimum period of use. The recipi-
ent or subrecipient must provide serv-
ices to homeless individuals and fami-
lies for at least the period during which
ESG funds are provided.
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(¢) Maintenance of effort. (1) If the re-
cipient or subrecipient is a unit of gen-
eral purpose local government, its ESG
funds cannot be used to replace funds
the local government provided for
street outreach and emergency shelter
services during the immediately pre-
ceding 12-month period, unless HUD de-
termines that the unit of general pur-
pose local government is in a severe fi-
nancial deficit.

(2) Upon the recipient’s request. HUD
will determine whether the unit of gen-
eral purpose local government is in a
severe financial deficit, based on the
recipient’s demonstration of each of
the following:

(1) The average poverty rate in the
unit of general purpose local govern-
ment’s jurisdiction was equal to or
greater than 126 percent of the average
national poverty rate, during the cal-
endar year for which the most recent
data are available, as determined ac-
cording to information from the U.S.
Census Bureau.

(i1) The average per-capita income in
the unit of general purpose local gov-
ernment’s jurisdiction was less than 75
percent of the average national per-
capita income, during the calendar
yvear for which the most recent data
are available, as determined according
to information from the Census Bu-
reat.

(iii) The unit of general purpose local
government has a current annual budg-
et deficit that requires a reduction in
funding for services for homeless peo-
ple.

(iv) The unit of general purpose local
government has taken all reasonable
steps to prevent a reduction in funding
of services for homeless people. Rea-
sonable steps may include steps to in-
crease revenue generation, steps to
maximize cost savings, or steps to re-
duce expenditures in areas other than
services for homeless people.

§576.102 shelter

nent.

(a) General. Subject to the expendi-
pure Hmit in §576.100(b), BSG funds
may be used for costs of providing es-
sential services to homeless families
and individuals in emergency shelters.
renovating buildings to be used as
emergency shelter for homeless fami-

Emergency’ compo-

§576.102

lies and individuals, and operating
emergency shelters.

(1) Essential services. BSG funds may
be used to provide essential services to
individuals and families who are in an
emergency shelter, as follows:

d) Case management. The cost of as-
sessing, arranging, coordinating, and
monitoring the delivery of individual-
ized services to meet the needs of the
program participant is eligible. Compo-
nent services and activities consist of:

(A) Using the centralized or coordi-
nated assessment system as required
under § 576.400(d),

(B) Conducting the initial evaluation
required under §576.401(a), including
verifying and documenting eligibility;

(C) Counseling;

(D) Developing, securing, and coordi-
nating services and obtaining Federal,
State, and local benefits;

(B) Monitoring and evaluating pro-
gram participant progress;

(F) Providing information and refer-
rals to other providers;

(@) Providing ongoing risk assess-
ment and safety planning with victims
of domestic violence, dating violence,
sexual assault, and stalking; and

(H) Developing an individualized
housing and service plan, including

planning a path to permanent housing
stability.

(i1) Child care. The costs of child care
for program participants, including
providing meals and snacks, and com-
prehensive and coordinated sets of ap-
propriate developmental activities. are
eligible. The children must be under
the age of 13, unless they are disabled.
Disabled children must be under the
age of 18. The child-care center must be
Jicensed by the jurisdiction in which it
operates in order for its costs to be eli-
gible.

(iil) Education services. When nec-
essary for the program participant to
obbain and maintain housing, the costs
of improving knowledge and bhasic edu-
cational skills are eligible. Services in-
clude instruction or training in con-
sumer education, health education,
substance abuse prevention, literacy,
English as a Second Language, and
CGteneral Eiducational Development
(GED). Component services or acbivi-
ties are screening, assessment and test-
ing: individual or group instruction:
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tutoring; provision of books, supplies
and instructional material; counseling;
and referral to community resources.

(iv) Employment assistance and job
training. The costs of employment as-
sistance and job training programs are
eligible, including classroom, online,
and/or computer instruction; on-the-
job instruction; and services that assist
individualg in securing emplovment,
nequiring  learning  sllls, andior in-

Peasing esining potencial. The cost ol
providing reasonable stipends to pro-
gram participants in employment as-
sistance and job training programs is
an eligible cost, Learning skills include
those skills that can be used to secure
and retain a job, including the acquisi-
tion of vocational licenses and/or cer-
tificates. Services that assist individ-
uals in securing employment consist of
employment screening, assessment, or
testing; structured job skills and job-
seeking skills; special training and tu-
toring, including literacy training and
prevocational training; books and in-
structional material; counseling or job
coaching; and referral to community
resonrces.

(v) Outpatient health services. Eligible
costs are for the direct outpatient
treatment of medical conditions and
are provided by licensed medical pro-
fessionals. Emergency Solutions Grant
(68 funds may be used only for these
services to the extent that other appro-
priate health services are unavailable
within the community. Eligible treat-
ment consists of assessing a program
participant’s health problems and de-
veloping a treatment plan; assisting
program participants to understand
their health needs; providing directly
or assisting program participants to
oblain appropriate medical treatment,
prevenbtive medical care, and health
maintenance services, including emer-
gency medical services; providing
medication and follow-up services; and
providing preventive and noncosmetic
dental care,

(vi) Legal services. (A) Bligible costs
are the hourly fees for legal advice and
representation by attorneys licensed
and in good standing with the bar asso-
clation ot the State in which the serv-
ices are provided, and by person(s)
under the supervision of the licensed
atbtorney. regarding matters that inter-

24 CFR Ch. V (4-1-12 Edition)

fere with the program participant's
ability to obtain and retain housing,

(B) Emergency Solutions Grant
(BSG) funds may be used only for these
services to the extent that other appro-
priate legal services are unavailable or
inaccessible within the community.

(C) Eligible subject matters are child
support, guardianship, paternity,
emancipation. and legal separation. or-
ders of protection and other civil rem-
sdies [or victims of domestic violence,
dating violence, sexual assault, and
stalking, appeal of veterans and public
benefit claim denials, and the resolu-
tion of outstanding criminal warrants.

(D) Component services or activities
may include client intake, preparation
of cases for trial, provision of legal ad-
vice, representation at hearings, and
counseling.

(E) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs
are also eligible, If the subrecipient is
a legal services provider and performs
the services itself, the eligible costs
are the subrecipient's employees’ sala-
ries and other costs necessary to per-
form the services.

() Legal services for immigration
and citizenship matters and issues re-
lating to mortgages are ineligible
costs, Retainer fee arrangements and
contingency fee arrangements are in-
eligible costs.

(vii) Life sikills training. The costs of
teaching critical life manaygement
skills that may never have Dbeen
learned or have been lost during the
course of physical or mental illness,
domestic violence, substance use, and
homelessness are eligible costs. These
gservices must be necessary to assist
the program participant bto function
independently in the community. Com-
ponent life skills training are budg-
eting resources, managing money,
managing a household, resolving con-
flict, shopping for food and needed
items, improving nutrition, using pub-
lic transportation, and parenting.

(viii) Mental health services. (A) Eligi-
ble costs are the direct outpatient
preatment by licensed professionals of
mental health conditions.
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(B) BESG funds may only be used for
these services to the extent that other
appropriate mental health services are
unavailabhle or inaccessible within the
community.

(C) Mental health services are the ap-
plication of therapeutic processes to
personal, family, situational, or occu-
pational problems in order to bhring
about positive resolution of the prob-
lem or improved individual or family
functioning or circumstances. Problem
areas may include family and marital
relationships, parent-child problems,
or sympton management.

(D) Eligible treatment consists of cri-
sis interventions; individual, family, or
group therapy sessions: the prescrip-
tion of psychotropic medications or ex-
planations about the use and manage-
ment of medications; and combinations
of therapeutic approaches to address
multiple problems.

(ix) Substance abuse treatment services.
(A) Eligible substance abuse treatment
services are designed to prevent, re-
duce, eliminate, or deter relapse of sub-
stance abuse or addictive behaviors and
are provided by licensed or certified
professionals.

(B) BESG funds may only he used for
these services to the extent that other
appropriate substance abuse treatment
services are unavailable or inaccessible
within the community.

(C) Eligible treatment consists of cli-
ent intake and assessment. and out-
patient treatment for up to 30 days.
Group and individual counseling and
drug testing are eligible costs. Inpa-
tient detoxification and other inpa-
tient drug or alcohol treatment are not
eligible costs. |

(x) Transportation. Eligible costs con-
sist of the transportation costs of a
program participant’'s travel to and
from medical care, employment, child
care, or other eligible essential serv-
ices facilities. These costs include the
following:

(A) The cost of a program partici-
pant’s travel on public transportation;

(B) If service workers use their own
vehicles, mileage allowance for service
workers to visit program participants;

(C) The cost of purchasing or leasing
a vehicle for the recipient or sub-
recipient in which staff transports pro-
gram participants and/or staff serving

program participants, and the cost of
gas, insurance, taxes, and maintenance
for the vehicle; and '

(D) The travel costs of recipient or
subrecipient staff to accompany or as-
sist program participants to use public
transportation.

(x1) Services for special populations.
BSE funds may be used to provide serv-
ices for homeless youth, victim serv-
ices. and services for people living with
HIV/AIDS. so long as the costs of pro-
viding these services are eligible under
paragraphs (a)(1)(i) through (a)(1)(x) of
this section. The term wictim services
means services that assist program
participants who are victims of domes-
tic violence, dating violence, sexual as-
sault, or stalking, including services
offered by rape crisis centers and do-
mestic violence shelters, and other or-
ganizations with a documented history
of effective work concerning domestic
violence, dating violence, sexual as-
sault, or stalking.

(2) Renovation. Eligible costs include
labor, materials, tools, and other costs
for renovation (including major reha-
bilitation of an emergency shelter or
conversion of a building into an emer-
gency shelter). The emergency shelter
must be owned by a government entity
or private nonprofit organization.

(38) Shelter operations. Eligible costs
are the costs of maintenance (including
minor or roubtine repairs), rent. secu-
rity. fuel. equipment, insurance. utili-
ties. food. furnishings. and supplies
necessary for the operation of the
emergency shelter. Where no appro-
priate emergency shelter is available
for a homeless family or individual, eli-
gible costs may also include a hotel or
motel voucher for that family or indi-
vidual.

(4) Adssistance required under the Uni-
form  Relocation Adssistance and Real
Property Acquisition Policies Act of 1970
(URA). Eligible costs are the costs of
providing URA  assistance uander
§576.408, including relocation payments
and other assistance to persons dis-
placed by a project assisted with ESG
funds. Persons that receive URA assist-
ance are not considered ‘‘program par-
ticipants® for the purposes of this part,
and relocation payments and other
URA assistance are not considered
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“rental assistance’ or “‘housing reloca-
tion and stabilization services’ for the
purposes of this part. :

(b) Prohibition against involuntary
family separation. The age, of a child
under age 18 must not be used as a
bagis for denying any family’s admis-
sion to an emergency shelter that uses
Emergency Solutions Grant (ESG)
funding or services and provides shelter
to families swwith children under age 18,

Mindinan period of wse. 3 Rewn-
ovated buildings. Wach building ren-
ovated with ESG funds must be main-
tained as a shelter for homeless indi-
viduals and families for not less than a
period of 8 or 10 years, depending on
the type of renovation and the value of
the building. The ‘‘value of the build-
ing"” is the reasonable monetary value
agssigned to the building, such as the
value assigned by an independent real
estate appraiser. The minimum use pe-
riod must begin on the date the build-
ing is first occupied by a homeless indi-
vidual or family after the completed
renovation. A minimum period of use
of 10 years, required for major rehabili-
tation and conversion, must be en-
forced by a recorded deed or use re-
striction.

(1) Major rehabilitation. If the reha-
bilitation cost of an emergency shelter
exceeds 76 percent of the value of the
huilding bhefore rehabilitation, the min-
imum period of use is 10 years.

(i) Conversion, If the cost to convert
o building into an emergency shelter
exceeds 75 percent of the value of the
huilding after conversion, the min-
imum period of use is 10 years.

(i11) Renovation other than major reha-
bilitation or conversion. In all other
cases where ESG funds are used lov
renovation, the minimum period of use
is 3 years.

(2) Essential services and shelter oper-
ations. Where the recipient or sub-
recipient uses B3G funds solely for es-
sential services or shelter operations,
the recipient or subrecipient must pro-
vide services or shelter to homeless in-
dividuals and families at least f{or the
period during which the BSG tunds are
provided, The recipient or subrecipient
does not need to limit these services or
shelter to a particular site or struc-
ture, so long as the site or structure
serves the same type of persons origi-

‘nance of effort reguirements

24 CFR Ch. V (4-1-12 Edlition)

nally served with the assistance (e.g.,
families with children, unaccompanied
youth, disabled individuals, or victims
of domestic violence) or serves home-
less persons in the same area where the
recipient or subrecipient originally
provided the services or shelter.

() Muintenance of effort. The mainte-
under
§576.101(c). which apply to the use of
ESG funds for essential services related
bo sbreet oucrench. also apply for the
use of such funds for essential services
related to emergency shelter,

§576.103 Homelessness
component,

prevention

ESG funds may be used to provide
housing relocation and stabilization
services and short- and/or medium-
term rental assistance necessary to
prevent an individual or family from
moving into an emergency shelter or
another place described in paragraph
1) of the “homeless” definition in
§576.2. This assistance, referred to as
homelessness prevention, may be pro-
vided to individuals and families who
meet the criteria under the ‘‘at risk of
homelessness’ definition, or who meet
the criteria in paragraph (2), (3), or (4)
of the “homeless’ definition in §576.2
and have an annual income below 30
percent of median family income for
the area, as determined by HUD. The
costs of homelessness prevention are
only eligible Lo the extent that the as-
sistance is necessary to help the pro-
gram participant regain stability in
the program participant’'s current per-
manent housing or move into other
permanent housing and achieve sta-
bility in that housing. Homelessness
prevention must he provided in accord-
ance with the housing relocation and
stabilization services reqguirements in
§6576.105, the short-term and medium-
term rental assistance requirements in
§576.106, and the written standards and
procedures established under §576.400.

§676.104 Rapid re-housing assistance
component.

ESG funds may be used to provide
housing relocation and stabilization
gervices and short- and/or medium-
term rental assistance as necessary Lo
help a homeless individual or family
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move as quickly as possible into per-
manent housing and achieve stability
in that housing. This assistance, re-
ferred to as rapid re-housing assist-
ance, may be provided to program par-
ticipants who meet the criteria under
paragraph (1) of the “homeless” defini-
tion in §576.2 or who meet the criteria
under paragraph (4) of the “homeless”
definition and live in an emergency
shelter or other place described in
paragraph (1) of the ‘‘homeless’ defini-
tionn. The rapid re-housing assistance
must bhe provided in accordance with
the housing relocation and stabiliza-
tion services requirements in §576.105,
the short- and medium-term rental as-
sistance requirements in §576.106, and
the written standards and procedures
established under §576.400.

§576.105 Housing relocation and sta-
bilization services.

(a) Financial assistance costs. Subject
to the general conditions under §576.108
and §576.104, ESG funds may be used to
pay housing owners, utility companies,
and other third parties for the fol-
lowing costs:

(1) Rental application fees. BESG funds
may pay for the rental housing applica-
tion fee that is charged by the owner to
all applicants.

(2) Security deposits. BESG funds may
pay for a security deposit that is equal
to no more than 2 months' rent.

(3) Last month’s rent, If necessary to
obtain housing for a program partici-
pant, the last month's rent may he
paid from ESG funds to the owner of
that housing at the time the owner is
paid the security deposit and the first
month’s rent. This assistance must not
exceed one month’'s rent and must be
included in calculating the program
participant’s total rental assistance,
which cannot exceed 24 months during
any 3-year period.

(4) Utility deposits, BSG funds may
pay for a standard utility deposit re-
quired by the utility company for all
customers for the utilities listed in
paragraph (5) of this section.

(5) Utility payments. BESG funds may
pay for up to 24 months of utility pay-
ments per prog‘mnﬂ participant, per
service, including up to 6 months of
utility payments in arrears, per serv-
ice. A partial payment of a utility bill

counts as one month., This assistance
may only be provided if the program
participant or a member of the same
household has an account in his or her
name with a utility company or proof
of respornsibility to make utility pay-
ments. Eligible utility services are gas,
electric, water, and sewage. No pro-
gram participant shall receive more
than 24 months of utility assistance
within any 3-year period.

(6) Moving costs. ESG funds may pay
for moving costs, such as truck rental
or hiring a moving company. This as-
sistance may include payment of tem-
porary storage fees for up to 3 months,
provided that the fees are accrued after
the date the program participant be-
gins receiving assistance under para-
graph (b) of this section and before the
program participant moves into perma-
nent housing., Payment of temporary
storage fees in arrears is not eligible.

(b) Services costs. Subject to the gen-
eral restrictions under §576.103 and
§576.104, ESG funds may be used to pay
the costs of providing the following
services:

(1) Housing search and placement.
Services or activities necessary to as-
sist program participants in locating,
obtaining, and retaining suitable per-
manent housing, include the following:

(i) Assessment of housing barriers,
needs, and preferences,

(ii) Development of an action plan for
locating housing:

(iii) Housing searcli

(iv) Outreach to and negotiation with
owners:

(v) Assistance with submitting rental
applications and understanding leases;

(vi) Assessment of housing for com-
pliance with Emergency Solutions
Grant (BESG) requirements for habit-
ahility, lead-based paint., and rent rea-
sonableness:

(vil) Assistance with obtaining utili-
ties and making moving arrangements;
and

(viii) Tenant counseling.

(2) Housing stability case management,
ESG funds may be used to pay cost of
assessing, arranging, coordinating, and
monitoring the delivery of individual-
ized services to facilitate housing sta-
bility for a program participant who
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resides in permanent housing or to as-
sist a program participant in over-
coming immediate barriers to obtain-
ing housing. This assistance cannot ex-
ceed 30 days during the period the pro-
gram participant is seeking permanent
housing and cannot exceed 24 months
during the period the program partici-
pant is living in permanent housing.
Component services and activities con-
Sist of

ta, Using bhe centralized or coordi-
nated assessment system as required
under §576.400(d), to evaluate individ-
vals and families applying for or re-
ceiving homelessness prevention or
rapid re-housing assistance;

(B) Conducting the initial evaluation
required under §576.401(a), including
verifying and documenting eligibility,
for individuals and families applying
for homelessness prevention or rapid
re-housing assistance;

(C) Counseling;

(D) Developing, securing, and coordi-
nating services and obtaining Federal,
State, and local benefits;

(F) Monitoring and evaluating pro-
gram participant progress;

() Providing information and refer-
rals to other providers;

(@) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability: and

(H) Conducting re-evaluations re-
quired under §576.401(h).

(3) Mediation, ESG funds may pay for
mediation between the program partic-
ipant and the owner or person(s) with
whom the program participant is liv-
ing, provided that the mediation is nec-
essary to prevent the program partici-
pant from losing permanent housing in
which the program participant cur-
rently resides. .

(4) Legal services: ESG funds may pay
for legal services, as set forth in
§576.102(a)(1)(vi), except that the eligi-
ble subject matters also include land-
lord/tenant matters, and the services
must be necessary to resolve a legal
problem that prohibits the program
participant from obtaining permanent
housing or will likely result in the pro-
eram participant losing the permanent
housing in which the program partici-
pant currently resides.

24 CFR Ch. V (4-1-12 Edition)

(5) Credit repair. ESG funds may pay
for credit counseling and other services
necessary to assist program partici-
pants with critical skills related to
household budgeting, managing money,
accessing a free personal credit report,
and resolving personal credit problems.
This assistance does not include the
payment or modification of a debt.

(ey Maximum amounts and periods of
assistance, The recipient may seb o
auuamum dollar amount ohat a pro-
gram participant may receive for each
type of financial assistance under para-
graph (a) of this section. The recipient
may also set a maximum period for
which a program participant may re-
ceive any of the types of assistance or
services under this section. However,
except for housing stability case man-
agement, the total period for which
any program participant may receive
the services under paragraph (b) of this
section must not exceed 24 months dur-
ing any 3-year period. The limits on
the assistance under this section apply
to the total assistance an individual re-
ceives, either as an individual or as
part of a family.

(d) Use with other subsidies. Financial
assistance under paragraph (a) of this
section cannot be provided to a pro-
gram participant who is receiving the
same type of assistance through other
public sources or to a program partici-
pant who has bheen provided with re-
placement housing payments under the
URA, during the period of time covered
by the URA payments.

§576,106 Short-term and medium-term
rental assistance,

(a) General provisions. Subject to the
general conditions under §576.108 and
§5676.104, the recipient or subrecipient
may provide a program participant
with up to 24 months of rental assist-
ance daring any 3-year period. This as-
sistance may be short-term rental as-
sistance, . medinm-term rental assist-
ance, payment of rental arrears, or any
combination of this assistance.

(1) Short-term rental assistance is ags-
sistance for up to 3 months of rent,

(2) Medium-term rental assistance is
assistance for more than 3 months but
not more than 24 months of rent.

(3) Payment of rental arrears con-
sists of a one-time payment for up to 6
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months of rent in arrears, including
any late fees on those arvears.

(4) Rental assistance may he tenant-
bhased or project-hased, as set forth in
paragraphs (h) and (1) of this section,

(b) Discretion to set caps and condi-
tions. Subject to the requirements of
this section, the recipient may set a
maximum amount or percentage of
rental assistance that a program par-
ticipant may receive. a maximum num-
her of months that a program partici-
pant may receive rental assistance, or
a maximum number of times that a
program participant may receive rent-
al assistance. The recipient may also
require program participants to share
in the costs of rent.

(c) Use with other subsidies. Except for
a one-time payment of rental arrears
on the tenant's portion of the rental
payment, rental assistance cannot be
provided to a program participant who
is receiving tenant-bhased rental assist-
ance, or living in a housing unit receiv-
ing project-based rental assistance or
operating assistance, through other
public sources. Rental assistance may
not be provided to a program partici-
pant who has been provided with re-
placement housing payments under the
URA during the period of time covered
by the URA payments.

(d) Rent restrictions. (1) Rental assist-
ance cannot be provided unless the rent
does not exceed the Fair Market Rent
established by HUD. as provided under
24 CFR part 888. and complies with
HUD's standard of rent reasonableness.
as established under 24 CFR 982.507.

(2) For purposes of calculating rent
under this section. the rent shall equal
the sum of the total monthly rent for
the unit., any fees required for occu-
pancy under the lease (other than late
fees and pet fees) and, if the tenant
pays separately for utilities, the
monthly allowance for utbilities (ex-
cluding telephone) established by the
public housing authority for the area
in which the housing is located.

(e) Rental assistance agreement. The
recipient or subrecipient may make
rental assistance payments only to an
owner with whom the recipient or sub-
recipient has entered into a rental as-
gsistance agreement, The rental assist-
ance agreement must set forth the
terms under which rental assistance

§576.106

will be provided, including the require-
ments that apply under this sectiomn.
The rental assistance agreement must
provide that, during the term of the
agreement, the owner must give the re-
cipient or subrecipient a copy of any
notice to the program participant to
vacabe the housing unit, or any com-
plaint used under state or local law to
commence an eviction action against
the program participant.

(f) Late payments. The recipient or
subrecipient must make timely pay-
ments to each owner in accordance
with the rental assistance agreement.
The rental assistance agreement must
contain the same payment due date,
grace period, and late payment penalty
requirements as the program partici-
pant’'s lease. The recipient or sub-
recipient is solely responsible for pay-
ing late payment penalties that it in-
curs with non-ESG funds.

(g) Lease. Bach program participant
receiving rental agsistance must have a
legally binding, written lease for the
rental unit, unless the assistance is
solely for rental arrears. The lease
must be between the owner and the
program. participant. Where the assist-
ance is solely for rental arrears. an
oral agreement may be accepted in
place of a written lease, if the agree-
ment gives the program participant an
enforceable leasehold interest under
state law and the agreement and rent
owed are sufficiently documented by
the owner's financial records. rent
ledgers, or canceled checks. For pro-
gram participants living in housing
with project-based rental assistance
under paragraph (i) of this section, the
lease must have an initial term of one
year.

() Tenant-based rental assistance. (1)
A program participant who receives
tenant-based rental assistance may se-
lect a housing unit in which to live and
may move to another unit or building
and continuwe to receive rental assist-
ance, as long as the program partici-
pant conbinues to meet the program re-
quirements.

(2) The recipient may require that all
program participants live within a par-
ticular area for the period in which the
rental assistance is provided.

(3) The rental assistance agreement
with the owner must terminate and no
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§576.107 )

further rental assistance payments
under that dgreement may he made ift

(i) The program participant moves
out of the housing unit for which the
program participant has a lease;

(ii) The lease terminates and is not
renewed; or

(iiiy The program participant be-
comes ineligible to receive BSG rental
assigtance,

iy Projeci-based rental assistunce. If
she cecipient or subrecipient ldenbifies
a permanent housing unit that meets
BSG requirements and becomes avail-
able before a program participant is
identitied to lease the unit, the recipi-
ent or subrecipient may enter infto a
rental assistance agreement with the
owner to reserve the unit and subsidize
its rent in accordance with the {fol-
lowing requirements:

(1) The rental assistance agreement
may cover one oOr more permanent
housing units in the same building.
Each unit covered by the rental assist-
ance agreement (‘‘assisted unit’) may
only be occupied by program partici-
pants, except as provided under para-
graph (1)(4) of this section.

(2) The recipient or subrecipient may
pay up to 100 percent of the first
month's rent, provided that a program
participant signs a lease and moves
into the unit before the end of the
month for which the first month's rent
is paid. The rent paid before a program
participant moves into the unit must
not exceed the rent to be charged under
the program participant's lease and
must be included when determining
that program participant’s total rental
assistance.

(3) The recipient or subrecipient may
make monthly rental assistance pay-
ments only for each whole or partial
month an assisted unit is leased to a
program participant. When a program
participant moves out of an assisted
unit, the recipient or subrecipient may
pay the next month’s rent, i.e., the first
month's rent for a new program partic-
ipant, as provided-in paragraph (1)(2) of
this section.

(4) The program participant’'s lease
must not condition the term of occu-
pancy to the provision of rental assist-
ance payments, If the program partici-
pant is  determined ineligible or
reaches the maximum number of

24 CFR Ch. V (4-1~12 Edition)

months over which rental assistance
can be provided, the recipient or sub-
recipient must suspend or terminate
the rental assistance payments for the
unit, If the payments are suspended,
the individual or family may remain in
the assisted unit as permitted under
the lease. and the recipient or sub-
recipient may resume payments if the
individual or family again becomes eli-
vible and needg further rental assist-
ance, TF bhe pagyments are berminated,
the rental assistance may be trans-
ferred to another available unit in the
same building, provided that the other
unit meets all ESG requirements.

(56) The rental assistance agreement
must have an initial term of one year.
When a new program participant moves
into an assisted unit, the term of the
rental assistance agreement may be ex-
tended to cover the initial term of the
program participant’s lease. If the pro-
gram participant’s lease is renewed,
the rental assistance agreement may
be renewed or extended, as needed, up
to the maximum number of months for
which the program participant remains
eligible. However, under mno cir-
cumstances may the recipient or sub-
recipient commit ESG funds to be ex-
pended beyond the expenditure dead-
line in §576.203 or commit funds for a
future ESG grant before the grant is
awarded,

(3) Changes in household composition,
The limits on the assistance under this
secbion apply to the total assistance an
individual receives, either as an indi-
vidual or as part of a family.

§6576,107 HMIS component.

(a) Eligible costs.

(1) The recipient or subrecipient may
use ESE funds to pay the costs of con-
gribubing data to the HMIS designated
by the Continuum ol Care for the area.
including the costs of:

(1) Purchasing or leasing computer
hardware;

(11) Purchasing software or soltware
licenses:

(iii) Purchasing or leasing equip-
ment, including telephones, fax ma-
chines. and furniture;

(iv) Obtaining technical support;

(v) Lieasing office space;

(vi) Paying charges for electricity,
gas, wabter, phone service, and high-
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speed data transmission necessary to
operate or contribute data to the
HMIS;

(vil) Paying salaries for operating
HMIS, including:

(A) Completing data entry:

(B) Monitoring and reviewing data
quality;

(¢ Completing data analysis:

(D) Reporting to the HMIS Lead:

(F) Training staff on ugsing the HMIS
or comparable database: and
(G) Implementing and

with HMIS requirements;

(viil) Paying costs of staff to travel
to and attend HUD-sponsored and HUD-
approved training on HMIS and pro-
grams authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;

(ix) Paying staff travel costs to con-
duct intake; and

(x) Paying participation fees charged
by the HMIS Lead, if the recipient or
subrecipient is not the HMIS Lead. The
HMIS Lead is the entity designated by
the Continuum of Care to operate the
area’s HMIS.

(2) If the recipient is the HMIS lead
agency, as designated by the Con-
tinuum of Care in the most recent fis-
cal year Continuum of Care Homeless
Assistance Grants Competition, it may
also use ESG funds to pay the costs of:

(i) Hosting and maintaining HMIS
software or data;

(ii) Backing up. recovering. or repair-
ing HMIS software or data:

(ii1) Upgrading. customizing. and en-
hancing the HMIS;

(iv) Integrating and warehousing
data. including development of a data
warehouse for use in aggregating data
from subrecipients using multiple soft-
ware systems;

(v) Administering the system.

(vi) Reporting to providers, the Con-
tinuum of Care, and HUD: and

(vii) Conducting training on using
the system or a comparable database,
including traveling to the training.

(3) If the subrecipient is a victim
services provider or a legal services
provider, it may use ESG funds to es-
tablish and operate a comparable data-
hase that collects client-level data over
time (i.e., longitudinal data) and gen-
erates unduplicated aggregate reports
based on thie data. Information entered

complying

§576.108

into a comparable database must not
be entered directly into or provided to
an HMIS.

M)  General restrictions. Activities
funded under this section must comply
with HUD's standards on participation,
data collection, and reporting under a
local HMIS,

§576.108 Administrative activities.

(a) Eligible costs. The recipient may
use up bo 7.5 percent of its ESG grant
for the payment of administrative
costs related to the planning and exe-
cution of ESG activities. This does not
include staff and overhead costs di-
rectly related to carrying out activi-
ties eligible under §576.101 through
§576.107, because those costs are eligi-
ble as part of those activities. Eligible
administrative costs include:

(1) General management, oversight and
coordination. Costs of overall program
management, coordination, moni-
toring, and evaluation. These costs in-
clude, but are not limited to, necessary
expenditures for the following:

(1) Salaries, wages, and related costs
of the recipient’s staff, the staff of sub-
recipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient
may either include the entire salary,
wages, and related costs allocable to
the program of each person whose pri-
mary responsibilities with regard to the
program involve program administra-
tion assignments. or the pro rata share
of the salary, wages, and related costs
of each person whose job includes any
program administration assignments.
The recipient may use only one of
these methods for each fiscal year
grant. Program administration assign-
ments include the following:

(A) Preparing program budgets and
schedules. and amendments to those
hudgets and schedules;

(B) Developing systems for assuring

compliance with program require-
ments;
(C) Developing interagency agree-

ments and agreements with subrecipi-
ents and contractors to carry out pro-
gram activities;

(D) Monitoring program activities for
progress and compliance with program
requirements:
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(I8) Preparing reports and other docu-
ments directly related to the program
for submission to HUD;

(F") Coordinating the resolution of
audit and monitoring findings;

(G) Bvaluating program results
against stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with re-
cord beoblie program include such wis-
denments as those desceribed in para-
graph (e aA) through (&) of this
section.

(i1) Travel costs incurred for moni-
toring of subrecipients;

(ii1) Administrative services per-
formed under third-party contracts or
agreements, including general legal
services, accounting services, and audit
services: and

(iv) Other costs for goods and serv-
ices required for administration of the
program, including rental or purchase
of equipment, insurance, utilities, of-
fice supplies, and rental and mainte-
nance (but not purchase) of office
space.

(2) Training on ESG requirements.
Costs of providing training on ESG re-
quirements and attending HUD-spon-
sored BSG trainings.

(3)y Consolidated plan. Costs of pre-
paring and amending the ESG and
homelessness-related sections of the
consolidated plan in accordance with
ESG requirements and 24 CFR part 91.

(43 Environmental review, Costs of car-
rying out the environmental review re-
spongibilities under §5676.407.

by Sharing requirement. (1) States. 1f
the recipient is a State, the recipient
must share its funds for administrative
costs with its subrecipients that are
units of general purpose local govern-
ment. The amount shared must be rea-
sonable under the circumstances. The
recipient may share its funds for ad-
ministrative costs with its subrecipi-
ents that are private nonprofit organi-
zabions.

(2) Territories, metropolitan cities, and
urban counties. If the recipient is a ter-
ritory, metropolitan city, or urban
county, the recipient may share its
funds tor administrative costs with its
subrecipients.

24 CFR Ch. V (4-1-12 Edition)

§576,109 Indirect costs,

(a) In general, ESG grant funds may
be used to pay indirect costs in accord-
ance with OMB Circular A-87 (2 CFR
part 228), or A-122 (2 CFR part 230), as
applicable,

(b) Allocation, Indirect costs may be
allocated to each eligible activity
under §576.101 through §576.108. so long
ay shat allocation is consistent with an
tadirect cost rabe vroposal developed o
accordance with OMB Circular A-87 (2
CFR part 225), or A-122 (2 CFR part
230), as applicable.

(¢) Expenditure limits. The indirect
costs charged to an activity subject to
an expenditure limit under §576.100
must bhe added to the direct costs
charged for that activity when deter-
mining the total costs subject to the
expenditure limit.

Subpart C—Award and Use of
Fundls

§676.200 Submission requirements
and grant approval.

(a) Application submission and ap-
proval., In addition to meeting the ap-
plication submisgion requirements in
24 CI'R part 5, subpart K, each State,
urban county, or metropolitan city
must submit and obtain HUD approval
of a consolidated plan in accordance
with the requirements in 24 CFR part
91, and each territory must submit and
obtain HUD approval of a consolidated
plan in accordance with the require-
ments that apply to local governments
under 24 CPR part 91. As provided
under 24 CFR 85,12, HUD may impose
special conditions or restrictions on a
grant, if the recipient is determined to
be high risk.

(b)y Amendments. The recipient must
amend its approved consolidated plan
in order to make a change in its alloca-
tion priorities; make a change in its
method of distributing funds: carry out
an acbivity not previously described in
the plan: or change the purpose, scope,
location, or beneticiaries of an activ-
iby. The amendment must be com-
pleted and submitted to HUD in ac-
cordance with the requirements under
24 CFR 91.505.

232
- ( R
ATTACHMENT el A
OAGE L I\2 OF 25 PAGES



Ofc. of Asst. Secy., Comm. Planning, Develop., HUD

§5876.201 Matching requirement.

(a) Required amount of matching con-
tributions. (1) Except as provided under
paragraphs (a)(2) and (a)(3) of this sec-
tion, the recipient must make match-
ing contributions to supplement the re-
cipient’s BSGE program in an amount
that equals the amount of ESG funds
provided hy HUD.

(2) If the recipient is a State. the
first $100.000 of the fiscal year grant is
not required to be matched. However,
the recipient must transfer the benefit
of this exception to its subrecipients
that are least capable of providing the
recipient with matching contributions.

(3) This matching requirement does
not apply if the recipient is a territory.

(h) Eligible sources of matching con-
tributions. (1) Subject to the require-
ment for States under paragraph (a)2)
of this section, the recipient may re-
quire its subrecipients to make match-
ing contributions consistent with this
section to help meet the recipient's
matching requirement.

(2) Matching contributions may be
obtained from any source, including
any Federal source other than the ESG
program, as well as state, local, and
private sources. However, the following
requirements apply to matching con-
tributions from a Federal source of
funds:

(i) The vrecipient must ensure the
laws governing any funds to be used as
matching contributions do not prohibit
those funds from being used to match
Emergency Solutions Grant (ESG)
funds.

(ii) If BESG funds are used to sabisfy
the matching requirements of another
Federal program, then funding from
that program may not be used to sat-
isfy the matching requirements under
this section.

(¢) Recognition of matching contribu-
tions. (1) In order to meet the matching
requirement, the matching contribu-
tions must meet all requirements that
apply to the ESG funds provided by
HUD, except for the expenditure limits
in §576.100.

(2) The matbtching contributions must
be provided after the date that HUD
signs the grant agreement.

(3) To count toward the required
match for the recipient's fiscal year
grant, cash contributions must be ex-

§576.201

pended within the expenditure deadline
in §576.203, and noncash contributions
must be made within the expenditure
deadline in §576.203.

(4) Contributions used to match a
previous ESG grant may not be used to
match a subsequent BSG grant,

(5) Contributions that have been or
will he counted as satisfying a match-
ing requirement of another IFederal
grant or award may not count as sabis-
fying the matching requirement of this
section.

(d) Eligible types of matching contribu-
tions. The matching requirement may
be met by one or hoth of the following:;

(1) Cash contributions. Cash expended
for allowable costs, as defined in OMB
Circulars A-87 (2 CFR part 226) and A-
122 (2 CFR part 230), of the recipient or
subrecipient.

(2) Noncash contributions. The value of
any real property, equipment, goods, or
services contributed to the recipient’s
or subrecipient’'s BESG program, pro-
vided that if the recipient or sub-
recipient had to pay for them with
grant funds, the costs would have been
allowable. Noncash contributions may
also include the purchase value of any
donated building.

(e) Calculating the amount of noncash
contributions. (1) To determine the
value of any donated material or build-
ing, or of any lease, the recipient must
use a method reasonably calculated to
establish the fair market value.

(2) Services provided by individuals
must be valued at rates consistent with
those ordinarily paid for similar work
in the recipient's or subrecipient’s or-
ganization. If the recipient or sub-
recipient does not have employees per-
forming similar work, the rates must
he consistent with those ordinarily
paid by other employers for similar
worlk in the same labor market.

(3) Some noncash contributions are
real property, equipment, goods, or
services that, if the recipient or sub-
recipient had to pay for them with
grant funds, the payments would have
been indirect costs. Matching credit for
these contributions must be given only
if the recipient or subrecipient has es-
tablished, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of those contributions.
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£y Costs paid by program income, Costs
paid by program income shall count to-
ward meeting the recipient’s matching
requirements, provided the costs are el-
igible ESG costs that supplement the
recipient's ESG program.

§576.202 Means of carrying out grant
activities.

() States, It the recipient is a 3tate.
recipient may e an amount con-
with bhe resbricslons ln 3576.100
ard 6.108 to carry oubt administra-
tive acbivities through its employees or
procurement contracts, If the recipient
is a State, and has been identified as
the HMIS lead by the Continuum of
Care, the State may use funds to carry
out HMIS activities set forth in
§5676,107¢a)(2). The reciplent must
subgrant the remaining funds in its fis-
cal year grant to;

(1) Units of general purpose local gov-
ernment in the State, which may in-
clude metropolitan cities and urban
counties that receive ESG funds di-
rectly from HUD; or

(2) Private nonprofit organizations,
provided that for emergency shelter ac-
tivities the recipient obtains a certifi-
cation of approval from the unit of gen-
eral purpose local government for the
geographic area in which those activi-
Lies are to he carried out.

(h) Recipients other than States; sub-
recipients., The recipient, if it is not a
State, and all subrecipients may carry
out all eligible activities through their
employees, procurement contracts, or
subgrants to private nonprofit organi-
zations. If the recipient is an urban
county, it may carry out activities
through any of its meniber govern-
ments, so long as the county applies to
its members the same requirements
that are applicable to local govern-
ment subrecipients under this part.

§576.203 Obligation, expenditure, and
payment requirements.

(a) Obligation of funds. (1) Funds allo-
caled to States. (1) Within 60 days from
the date that HUD signs the grant
agreement with the State (or grant
amendment for reallocated funds), the
recipient must obligate bthe entire
grant, except the amount for its ad-
ministrative costs, This requirement is
met by a subgrant agreement with, or

24 CFR Ch. V (4-1-12 Edition)

a letter of award requiring payment
from the grant to, a subrecipient.

(ii) Within 120 days after the date
that the State obligates its funds to a
unit of general purpose local govern-
ment, the subrecipient must obligate
all of those funds by a subgrant agree-
ment with, or a letter of award requir-
ing payment to, a private nonprofit or-
sanizabions a procurement contract: or
Lhe writben designation oi o depash-
menn svichin the govermment ol ohe
subrecipient to directly carry out an
eligible activity.

(2) Funds allocated to metropolitun cit-
les, urban counties, and territories. With-
in 180 days after the date that HUD
signs the grant agreement (or a grant
amendment for reallocation of funds)
with the metropolitan city, urban
county, or territory, the vrecipient
must obligate all the grant amount, ex-
cept the amount for its administrative
costs. This requirement is met by an
agreement with, or a letter of award
requiring payment to, a subrecipient; a
procurement contract; or a written
designation of a department within the
government of the recipient to directly
carry out an eligible activity. If the re-
cipient is an urban county, this re-
gquirement may also be met with an
agreement with, or letter of award re-
quiring payment to, a member govern-
ment, which hag designated a depart-
ment to directly carry out an eligible
activity.

(b) Expenditures. The recipient must
draw down and expend funds from each
year's grant not less than once during
each guarter of the recipient's program
year. All of the recipient’s grant must
be expended for eligible activity costs
within 24 months after the date HUD
signs the grant agreement with the re-
cipient. For the purposes of this para-
graph, expenditure means either an ac-
tual cash digbursement for a direct
charge for a good or service or an indi-
rect cost or the -accrual of a direct
charge for a good or service or an indi-
rect cost.

(¢) Payments to subrecipients. The re-
cipient must pay each subrecipient for
allowable costs within 30 days after re-
ceiving the subrecipient’'s complete
payment request. This requirement
also applies to each subrecipient that
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is a unit of general purpose local gov-
ernment.

Subpart D—Reallocations

§576.300 In general.

(1) Funds not awarded by HUD due to
failure by the recipient to submit and
obtain HUD approval of a consolidated
plan will he reallocated in accordance
with §§576.301 through 576.803.

(2) Recaptured funds will be awarded
by formula, In October and April each
yvear, HUD will determine if the
amount of recaptured funds is at least
30 percent of the most recent fiscal
year appropriation., If so, HUD will
amend all existing grants and reallo-
cate the funds. If the amount is less
than 30 percent of the most recent fis-
cal year appropriation, the funds will
be reallocated in conjunction with the
next fiscal year's allocation of funding.

§576.301 Metropolitan cities and

urban counties,

Grant funds returned by a metropoli-
tan city or urban county will be reallo-
cated as follows:

(a) Eligible recipient. HUD will make
the funds available to the State in
which the city or county is located.

(b) Notification of availability. HUD
will promptly notify the State of the
availability of the amounts to be re-
allocated.

(c) Application requirement. Within 45
days after the date of notification, the
State must submit to HUD a substan-
tial amendment to its consolidated
plan in accordance with 24 CFR part 91.

(1) Restrictions that apply to reallo-
cated amounts. The same requirements
that apply bto grant funds allocated
under §576.3 apply to grant funds re-
allocated under this section, except
that the State must distribute the re-
allocated funds:

(1) To private nonprofit organizations
and units of general purpose local gov-
ernment in the geographic area in
which the metropolitan city or urban
county is located:

(2) If funds remain, to private non-
profit ovrganizations and units of gen-
eral purpose local government located
throughout the State.

§576.303

§576.302 States.

Grant funds returned by a State will
be reallocated as follows:

(a) Eligible recipients, HUD will make
the funds available:

(1) To metropolitan cities and urban
counties in the State that were not al-
located funds under §576.83 because the
amount they would have heen allocated
did not meet the minimum require-
ment under §576.3(h)¥(2);

(2) If funds remain. to county govern-
ments in the State other than urban
counties;

(3) Then, if funds remain, to metro-
politan cities and urban counties in the
State that were allocated funds under
§5676.3.

(h) Notification of availability. HUD
will notify eligible recipients of the
availability of the funds by a notifica-
tion letter or FEDERAL REGISTER no-
tice, which will specify how the awards
of funds will be made.

(¢) Application requirements. Within 45
days after the date of notification, the
eligible recipient must submit to HUD:

(1) A substantial amendment to its
approved consolidated plan in accord-
ance with 24 CFR part 91; or

(2) If the eligible recipient does not
have an approved consolidated plan, an
abbreviated consolidated plan that
meets the requirements in the FED-
ERAL REGISTER notice or notification
letter from HUD.

(1) Restrictions that apply to reallo-
cated amounts. The same requirements
that apply to grant funds allocated
under §576.53 apply to grant funds re-
allocated under this section. )

§576.308 Territories.

- (a) General. Grant funds returned by a
territory will be reallocated to other
territories, then if funds remain, to
States.

(h) dllocation method. The funds will
be allocated as follows:

(1) For territories, the funds will be
allocated among the territories in di-
rect proportion with each territory's
share of the total population of all of
the eligible territories. If HUD deter-
mines that a territory failed to spend
its funds in accordance with ESG re-
gquirements, then HUD may exclude the
territory from the allocation of re-
allocation amounts under this section,
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(2) For States, the funds will be allo-
cated to each State in direct propor-
tion with each State's share of the
total amount of funds allocated to
States under §576.3.

(¢) Notification of availability. HUD
will notify eligible recipients of the
availability of the fund by a letter or
FEDERAL REGISTER notice, which will
specite how the awards of funds will be
e,

b pmlicaiion cequdrements, Within 45
days atter the date of notification, the
eligible recipient must submit to HUD
a substantial amendment to its con-
solidated plan in accordance with 24
CFR part 91.

(e) Restrictions that apply to recllo-
cated amounts. The same requirements
that apply to grant funds allocated
ander §576.3 apply to grant funds re-
allocated under this section.

Subpart E—Program Requirements

§576.400 Area-wide systems coordina-
tion requirements.

(a) Consultation with Continuums of
Care, The recipient must consult with
each Continuum of Care that serves the
recipient’s jurisdiction in determining
how to allocate ESG funds each pro-
gram year; developing the performance
standards for, and evaluating the out-
comes of, projects and activities asg-
sisted by ESG funds; and developing
funding. policies. and procedures for
the administration and operation of
the HMIS.

(b Coordinution with other targeted
homeless services. The recipient and its
subrecipients must coordinate and in-
tegrate, to the maximum extent prac-
ticable, BSG-tunded activities with
other programs targeted to homeless
people in the area covered by the Con-
tinuum of Care or area over which the
services are coordinated to provide a
strategic, community-wide system to
prevent and end homelessness for that
aren. These programs include:

(1) Shelter Plus Care Program (24
CEFR part 582);

(%) Supportive Housing Program (24
CTFR part 583);

(3) Section 8 Moderate Rehabilitation
Program for Single Room Occupancy
Program for Homeless Individuals (24
CI'R part 882);

24 CFR Ch. V (4-1-12 Edition)

(4) HUD—Veterans Atfairs Supportive
Housing (HUD-VASH) (division X, title
1T, Consolidated Appropriations Act,
2008, Pub. L. 110-161 (2007), 73 FR 256026
(May 6, 2008));

(6) Education for Homeless Children
and Youth Grants for State and Local
Activities (title VII-B of the McKin-
ney-Vento Homeless Assistance Act (42
17.8.C, 11431 et seq.)):

(6) Grants for vhe Benetit of Homeless
ndividuwls (sechion 506 of she Public
Health Services Act (42 U.S.C. 290aa-
5));

(7) Healthcare for the Homeless (42
CFR part 6lc);

(8) Programs for Runaway and Home-
less Youth (Runaway and Homeless
Youth Act (42 U.S.C. 5701 et seq.));

(9) Projects for Assistance in Transi-
tion from Homelessness (part C of title
V of the Public Health Service Act (42
U.8.C. 290cc-21 et seq.));

(10) Services in Supportive Housing
Grants (section 620A of the Public
Health Service Act);

(11) Emergency Food and Shelter
Program (title III of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11331 et seq.));

(12) Transitional Housing Assistance
Grants for Vietims of Sexual Assault.
Domestic Violence, Dating Violence,
and Stalking Program (section 40299 of
the Violent Crime Control and Law En-
forcement Act (42 U.S.C. 13975));

(13) Homeless Veterans Reintegration
Program (section 5taxl)) of the Home-
less Veterans Comprehensive Assist-
ance Act (38 U.S.C. 2021);

(14) Domiciliary Care for Homeless
Veterans Program (38 U.3.C. 2043),

(15) VA Homeless Providers Grant
and Per Diem Program (38 CFR part
61);

(16) Health Care for Homeless Vet-
erans Program (38 U.3.C. 2031);

(17 Homeless Veterans Dental Pro-
gram (38 U.5.C. 2062);

(18) Supportive Services for Veteran
Families Program (38 CFR part 62); and

(19) Veteran Justice Outreach Initia-
tive (38 U.3.C. 2031).

() System and program coordination
with mainstreawm resowrces, The recipient
and its subrecipients must coordinabe
and integrate, to the maximum extent
practicable, BSG-funded activities with
mainstream housing. health, social
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services, employment, education, and
youth programs for which families and
individuals at risk of homelessness and
homeless individuals and families may
be eligible. Examples of these programs
include:

(1) Public housing programs assisted
under section 9 of the U.S. Housing Act
of 1937 (42 U.S.C. 1437g) (24 CFR parts
905. 968. and 990);

(2) Housing programs receiving ten-
ant-hased or project-based assistance
under section 8 of the U.3. Housing Act
of 1937 (42 U.S.C. 1437f) (respectively 24
CFR parts 982 and 983);

(3) Supportive Housing for Persons
with Disabilities (Section 811) (24 CFR
part 891);

(4) HOME Investment Partnerships
Program (24 CFR part 92);

(6) Temporary Assistance for Needy
Families (TANF) (46 CFR parts 260-
265);

(6) Health Center Program (42 CFR
part 5lc);

(7) State Children’s Health Insurance
Program (42 CFR part 457):

(8) Head Start (45 CFR chapter XIIT,
subchapter B);

(9) Mental Health and Substance
Abuse Block Grants (45 CFR part 96);
and

(10) Services funded under the Work-
force Investment Act (29 U.S.C. 2801 et
seq.).

(Q) Centralized or coordinated assess-
ment. Once the Continuum of Care has
developed a centralized assessment sys-
tem or a coordinated assessment sys-
tem in accordance with requirements
to be established by HUD. each ESG-
funded program or project within, the
Continuum of Care’s area must use
that assessment system. The recipient
and subrecipient must work with the
Continuaum of Care to ensure the
screening, assessment and referral of
program participants are consistent
with the written standards required hy
paragraph (e) of this section. A victim
service provider may choose not to use
the Continuum of Care's centralized or
coordinated assessment system.

(e) Written standards for providing ESG
assistance. (1) If the recipient is a met-
ropolitan city, urban county, or terri-
tory. the recipient must have written
standards for providing Emergency So-

§576.400

must consistently apply those stand-
ards for all program participants. The
recipient must describe these standards
in its consolidated plan.

(2) If the recipient is a state:

(1) The recipient must establish and
consistently apply, or recuire that its
subrecipients establish and consist-
ently apply. written standards for pro-
viding BSG assistance. If the written
standards are established by the sub-
recipients. the recipient may require
these written standards to be:

(A) Bstablished for each area covered
by a Continuum of Care or area over
which the services are coordinated and
followed by each subrecipient pro-
viding assistance in that area; or

(B) Established by each subrecipient
and applied consistently within the '
subrecipient’s program.

(ii) Written standards developed by
the state must be included in the
state's Consolidated Plan. If the writ-
ten standards are developed hy its sub-
recipients, the recipient must describe
its requirements for the establishment
and implementation of these standards
in the state’s Consolidated Plan,

B8) At a minimum these written
standards must include:

(1) Standard policies and procedures
for evaluating individuals' and fami-
lies' eligibility for assistance under
Emergency Solutions Grant (ESG);

(ii) Standards for targeting and pro-
viding essential services related to
street outreach:

(iii) Policies and procedures for ad-
mission, diversion, referral, and dis-
charge by emergency shelters assisted
under BESG. including standards regard-
ing length of stay, if any, and safe-
guards to meet the safety and shelter
needs of special populations, e.g., vic-
tims of domestic violence, dating vio-
lence, sexual assault, and stalking; and
individuals and families who have the
highest barriers to housing and are
likely to be homeless the longest:

(iv) Policies and procedures for as-
sessing, prioritizing, and reassessing
individuals' and families’ needs for es-
sential services related to emergency
shelter:

(v) Policies and procedures for co-
ordination among emergency shelter
providers, essential services providers,

lutions Grant (BSG) assistance and homelessness prevention, and rapid re-
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§576.401
housing assistance providers; other
homeless assistance providers; and

mainstream service and housing pro-
viders (see §576.400(b) and (¢) for a list
of programs with which ESG-funded ac-
tivities must be coordinated and inte-
grated to the maximum extent prac-
ticable):

(vi) Policies and procedures for deter-
ining and prioritizing which eligible
fwinilies and individuals will recelve
LONICIESHUERs  Prevention  asslstiice
and which eligible families and individ-
uals will receive rapid re-housing as-
sistance;

(vii) Standards for determining what
percentage or amount of rent and utili-
ties costs each program participant
must pay while receiving homelessuess
prevention or rapid re-housing assist-
ance;

(viii) Standards for determining how
long a particular program participant
will be provided with rental assistance
and whether and how the amount of
that assistance will be adjusted over
time; and )

(ix) Standards for determining the
type, amount, and duration of housing
stabilization and/or relocation services
to provide to a program participant, in-
cluding the limits, if any, on the home-
lessness prevention or rapid re-housing
assistance that each program partici-
pant may receive, such as the max-
imum amount of assistance, maximum
pumber of months the program partici-
pant receive assistance; or the max-
imum nwmber of times the program
participant may receive assistance,

(1) Participation in HMIS. The recipi-
ent must ensure that data on all per-
sons served and all activities assisted
under BESG are entered into the appli-
cable community-wide HMIS in the
area in which those persons and activi-
ties are located, or a comparable date-
hase. in accordance with HUD’s stand-
ards on participation, data collection,
and reporting under a local HMIS. If
the subrecipient is a victim service
provider or a legal services provider, it
may use a comparable database that
collects client-level data over btime
(i.e., longitudinal data) and generates
unduplicated aggregate reports based
on the data. Information entered into a
comparable database must not be en-

24 CFR Ch. V (4-1-12 Edition)

tered directly into or provided to an
HMIS.

§$576.401 Evaluation of program par-
ticipant eligibility and needs.

(a) Evaluations. The recipient or its
subrecipient must conduct an initial
evaluation to determine the eligibility
of each individual or family's eligi-
bility for ESG assistance and the
amount and cypes of assistance bhe in-
dividual o0 fanlly aeeds Lo vey
hility in permanent housing. These
evaluations must be conducted in ac-
cordance with the centralized or co-
ordinated assessment requirements set
forth under §576,400(d) and the written
standards established under §576.400(e).

(b) Re-evaluations for homelessness pre-
vention and rapid re-housing assistance.
(1) The recipient or subrecipient must
re-evaluate the program participant’s
eligibility and the types and amounts
of assistance the program participant
needs not less than once every 3
months for program participants re-
ceiving homelessness prevention assist-
ance, and not less than once annually
for program participants vreceiving
rapid re-housing assistance. At a min-
imum, each re-evaluation of eligibility
must establish that:

(1) The program participant does not
have an annual income that exceeds 30
percent of median family income for
the area. as determined by HUD; and

(ii) The program participant lacks
sufficient resources and support net-
works necessary to retain housing
without BSG assistance.

(2) The recipient or subrecipient may
require each program Dparticipant ve-
ceiving homelessness prevention or
apid re-housing assistance to notily
the recipient or subrecipient regarding
changes in the program participant’s
income or other circumstances (e.g.,
changes 1in household composition)
that affect the program participant’s
need for assistance under ESG, When
notified of a relevant change, the ve-
cipient or subrecipient must re-evalu-
ate the program participant's eligi-
bility and the amount and types of as-
gistance the program  participant
needs.

(¢) Annual income, When determining
the annual income of an individual or
family, the recipient or subrecipient

Gl uhie
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must use the standard for calculating
annual income under 24 CFR 5.609.

(&) Connecting program participants to
mainstream and other resources. The re-
cipient and its subrecipients must as-
sist each program participant, as need-
ed, to obtain:

(1) Appropriate supportive services,
including assistance in obtaining per-
manent housing, medical health treat-
ment, mental health treatment. coun-
seling, supervision. and other services
eggsential for achieving independent liv-
ing; and

(2) Other Federal, State, local, and
private assistance available to assist
the program participant in obtaining
housing stability, including:

(i) Medicaid (42 CFR chapter IV, sub-
chapter C):

(i) Supplemental Nutrition Assist-
ance Program (7 CFR parts 271-283);

(iii) Women, Infants and Children
(WIC) (7 CFR part 246),

(iv) Federal-State Unemployment In-
surance Program (20 CFR parts 601-603,
606, 609, 614-617, 625, 640, 650);

(v) Social Security Disability Insur-
ance (SSDI) (20 CFR part 404);

(vi) Supplemental Security Income
(SSI) (20 CEFR part 416),

(vii) Child and Adult Care Food Pro-
gram (42 U.S.C. 1766(t) (T CFR part
226)); :

(viii) Other assistance available
under the programs listed in
§576.400(c).

(e) Housing stability case management.
(1) While providing homelessness pre-
vention or rapid re-housing assistance
to a program participant, the recipient
or subrecipient must:

(i) Require the program participant
to meet with a case manager not less
than once per month to assist the pro-
gram participant in ensuring long-term
housing stability: and

(i1) Develop a plan to assist the pro-
gram participant to retain permanent
housing after the ESG assistance ends,
taking into account all relevant con-
siderations, such as the program par-
ticipant's current or expected income
and .expenses: other public or private
assistance for which the program par-
ticipant will be eligible and likely to
receive; and the relative affordability
of available housing in the area.

(2) The recipient or subrecipient is
exempt from the requirement under
paragraph (e)}1)(1) of this section if the
Violence Against Women Act of 1994 (42
U.S.C, 13701 et seq.) or the Family Vio-
lence Prevention and Services Act (42
U.S.C. 10401 et seq.) prohibits that re-
cipient or subrecipient from making its
shelter or housing conditional on the
participant’s acceptance of services,

§$576.402 Terminating assistance.

(a) In general. If a program partici-
pant violates program requirements,
the recipient or subrecipient may ter-
minate the assistance in accordance
with a formal process established by
the recipient or subrecipient that rec-
ognizes the rights of individuals af-
fected. The recipient or subrecipient
must exercise judgment and examine
all extenuating circumstances in deter-
mining when violations warrant termi-
nation so that a program participant’'s
assistance is terminated only in the
most severe cases.

(b) Program participants recetving rent-
al assistance or housing relocation and
stabilization services, To terminate rent-
al assistance or housing relocation and
stabilization services to a program par-
ticipant, the required formal process,
at a minimum, must consist of:

(1) Written notice to the program
participant containing a clear state-
ment of the reasons for termination,;

(2) A review of the decision. in which
the program participant is given the
opportunity to present written or oral
objections before a person other than
the person (or a subordinate of that
person) who made or approved the ter-
mination decision; and

(3) Prompt written notice of the final

decision to the program participant.

(c) Ability to provide further assistance.
Termination under this section does
not bar the recipient or subrecipient
from providing further assistance at a
later date to the same family or indi-
vidual.

§576.403 Shelter and housing stand-
ards.

(a) Lead-based paint remediation and
disclosure. The Lead-Based Paint Poi-
soning Prevention Act (42 U.S.C. 4821-
4846), the Residential Lead-Based Paint
Hazard Reduction Act of 1992 (42 U.S.C.
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4851-4856), and implementing regula-
tions in 24 CFR part 35, subparts A, B,
H, J, X, M, and R apply to all shelters
assisted under BESG program and all
housing occupied by program partici-
pants.

(b) Minimum standards for emergency
shelters., Any building for which Emer-
oency Solutions Grant (ESG) funds are
nsed for conversion. major rehabilita-
cion, or other penovation., must meet
Shale v toval wovernment saletby and
sanitabion standards, as applicable, and
the following minimum safety, sanita-
tion, and privacy standards, Any emer-
gency shelter that receives assistance
for shelter operations must also meet
the following minimum safety, sanita-
tion, and privacy standards, The recipi-
ent may also establish standards that
exceed or add to these minimum stand-
ards.,

(1Y Structure and materials, The shel-
ber building must be structurally sound
to protect residents from the elements
and not pose any threat to health and
safety of the residents. Any renovation
(including major rehabilitation and
conversion) carried out with ESG as-
sistance must use BEnergy Star and
WaterSense products and appliances.

(2) Access. The shelter must be acces-
sible in accordance with Section 504 of
the Rehabilitation Act (29 U.S.C. 784)
and implementing regulations at 24
CFR part 8 the Fair Housing Act (42
U.8.C. 3601 et seq.) and implementing
regulations at 24 CFR part 100: and
Title II of the Americans with Disabil-
ities Act (42 U.S.C. 12131 et seq.) and 28
CFR part 35; where applicable.

(3) Space and security, Except where
the shelter is intended for day use
only, the shelter must provide each
program participant in the shelter with
an acceptable place to sleep and ade-
quate space and security for them-
selves and their belongings.

(4) Interior air quality. Each room or
space within the shelter must have a
natural or mechanical means of ven-
tilation. The interior air must be free
of pollutants at a level that might
threaten or harm the health of resi-
dents.

(5) Water supply. The shelter's water
supply must be free of contamination.

(6) Sunitary fucilities, Kach program
participant in the ghelter must have

24 CFR Ch. V (4-1-12 Edificn)

access to sanitary facilities that are in
proper operating condition, are private,
and are adequate for personal cleanli-
ness and the disposal of human waste.

(7) Thermal environment. The shelter
must have any necessary heating/cool-
ing facilities in proper operating condi-
tion.

(8) INumination and electricity. The
shelter must have adequate natural or
artiticial illumination to permit nor-
mol  indoor s acbivities  and  support
health and safety. There must be suffi-
cient electrical sources to permit the
safe use of electrical appliances in the
shelter,

(9) Food preparation. Food prepara-
tion areas, if any, must contain suit-
able space and equipment to store, pre-
pare, and serve food in a safe and sani-
tary manner.

(10) Sanitary conditions. The shelter
must be maintained in a sanitary con-
dition.

(11) Fire safety. There must be abt
least one working smoke detector in
each occupied wunit of the shelter.
Where possible, smoke detectors must
be located near sleeping areas. The fire
alarm system must be designed for
hearing-impaired residents. All public
areas of the shelter must have at least
one working smoke detector, There
must also be a second means of exiting
the building in the event of fire or
other emergency.

(¢) Minitmum standards for permanent
housing. The recipient or subrecipient
cannot use ESGE funds to help a pro-
gram participant remain or move into
housing that does not meet the min-
imum habitability standards provided
in this paragraph (c). The recipient
may also esbtablish standards that ex-
ceed or add to these minimum stand-
ards.

(1) Structure and materiels, The struc-
tures must be structurally sound to
protect residents from bthe elements
and not pose any threat to the health
and safety of the vesidents.

(2) Spuce and security. Each resident
must be provided adequate space and
security for themselves and their be-
longings., Bach resident must be pro-
vided an acceptable place to sleep.

(3) Interior air quality. Bach room or
space must have a natural or mechan-
ical means of ventilation, The interior
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air must be free of pollutants at a level
that might threaten or harm the
health of residents.

4) Water supply. The water supply
must be free from contamination.

(5) Sanitary facilities. Residents must
have access to sufficient sanitary fa-
cilities that are in proper operating
condition, are private, and are ade-
quate for personal cleanliness and the
disposal of human waste.

(6) Thermal environment. The housing
must have any necessary heating/cool-
ing facilities in proper operating condi-
tion.

(M Ilhemination and electricity. The
structure must have adequate natural
or artificial illumination to permit
normal indoor activities and support
health and safety. There must be suffi-
cient electrical sources to permit the
safe use of electrical appliances in the
structure.

(8) Food preparation. All food prepara-
tion areas must contain suitable space
and equipment to store, prepare, and
serve food in a safe and sanitary man-
ner.

(9) Sanitary conditions. The housing
must be maintained in a sanitary con-
dition.

(10) Fire safety. (i) There must be a
second means of exiting the building in
the event of fire or other emergency.

(ii) Bach unit must include at least
one battery-operated or hard-wired
smoke detector. in proper working con-
dition. on each occupied level of the
unit. Smoke detectors must he located.
to the extent practicable, in a hallway
adjacent to a hedroom. If the unit is
occupied by hearing impaired persons.
smoke detectors must have an alarm
system designed for hearing-impaired
persons in each bedroom occupied hy a
hearing-impaired person.

(iii) The public areas of all housing
must be equipped with a sufficient
number. but not less than one for each
area. of battery-operated or hard-wired
smoke detectors. Public areas include.
but are not limited to, laundry rooms,
community rooms, day care centers,
hallways, stairwells, and other com-
mon areas.

§576.404 Conflicts of interest.

(a) Organizational conflicts of interest.
The provision of any type or amount of

§576.404

ESE assistance may not he conditioned
on an individual’'s or family's accept-
ance or occupancy of emergency shel-
ter or housing owned by the recipient,
the subrecipient, or a parent or sub-
sidiary of the subrecipient. No sub-
recipient may, with respect to individ-
wals or families occupying housing
owned by the subrecipient. or any par-
ent or subsidiary of the subrecipient,
out the initial evaluation re-

carry
quired wnder §576.401 or administer
homelessness prevention assistance

under §576.103,

(b) Individual conflicts of interest. For
the procurement of goods and services,
the recipient and its subrecipients
must comply with the codes of conduct
and conflict of interest requirements
under 24 CFR 85.36 (for governments)
and 24 CFR 84.42 (for private nonprofit
organizations). For all other trans-
actions and activities, the following re-
strictions apply:

(1) Conflicts prohibited. No person de-
seribed in paragraph (b)2) of this sec-
tion who exercises or has exercised any
functions or responsibilities with re-
spect to activities assisted under the
ESG program, or who is in a position
to participate in a decision-making
process or gain inside information with
regard to activities assisted under the
program, may obtain a financial inter-
est o1 benefit from an assisted activity:
have a financial interest in any con-
tract. subcontract. or agreement with
respect to an assisted activity: or have
a, financial interest in the proceeds de-
rived from an assisted activity, either
for him or herself or for those with
whom he or she has family or business
ties, during his or her tenure or during
the one-year period following his or her
tenure.

(2) Persons covered. The conflict-of-
interest provisions of paragraph (h)(1)
of this section apply to any person who
is an employee, agent, consultant, offi-
cer, or elected or appointed official of
the recipient or its subrecipients.

(3) Exceptions. Upon the written re-
gquest of the recipient. HUD may grant
an exception to the provisions of this
subsection on a case-hy-case basis, tal-
ing into account the cumulative effects
of the criteria in paragraph (h)3)ii) of
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this section, provided that the recipi-
ent has sabisfactorily met the thresh-
old requirements of paragraph ()(3)(1)
of this section.

(1) Threshold reguirements, HUD will
consider an exception only after the re-
cipient has provided the following doc-
umentation:

(Aj If the recipient or subrecipient is
o oanvernment, disclosure of fhe natuare
oi the conflict, accompunied Dy an as-
suitulce ohat chiere s been public dis-
closure of the conilict and a descrip-
tion of how the public disclosure was
made; and

(B) An opinion of the recipient’s at-
torney that the interest for which the
exception is sought would not violate
state or local law.

(i1) Factors to be considered for excep-
tions. In determining whether to grant
a requested exception after the recipi-
ent has satisfactorily met the thresh-
old requirements under paragraph
(M(3)(1) of this section, HUD must con-
clude that the exception will serve to
further the purposes of the ESG pro-
gram and the effective and efficient ad-
ministration of the recipient’s or sub-
recipient’s program or project, taking
into account the cumulative effect of
the following factors, as applicable:

(A) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project that would otherwise
not be available;

(B) Whether an opportunity was pro-
vided for open competitive bidding or
negotiation:

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities or the decision-malking
process with respect to the specitic ac-
Livity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in para-
aoraph (h)(1) of this section:

(1) Whether undue hardship results
to the regipient, the subrecipient, or
the person affected, when weighed
against the public interest served by
avolding the prohibited conflict; and

(F'y Any other relevant consider-
ations.

() Contractors. All contractors of the
recipient or subrecipient must comply

24 CFR Ch. V (4-1-12 Edlition)

with the same requirements that apply
to subrecipients under this section.

§576.406 Homeless participation,

(a) Unless the recipient is a State,
the recipient must provide for the par-
ticipation of not less than one home-
less individual or formerly homeless
individual on the board of directors or
other equivalent policy-malking entity
of she recipient, to che sxtent that the
enein, considers and moioes policies
and decisions regarding any facilities,
services, or other assistance that re-
ceive funding under Emergency Solu-
tions Grant (BSG).

(h) If the recipient is unable to meet
requirement under paragraph (a), it
must instead develop and implement a
plan to consult with homeless or for-
merly homeless individuals in consid-
ering and making policies and deci-
sions regarding any facilities, services,
or other assistance that receive fund-
ing under Emergency Solutions Grant
(BESG). The plan must be included in
the annual action plan required under
24 CFR 91.220.

(¢) To the maximum extent prac-
ticable, the recipient or subrecipient
must involve homeless individuals and
families in constructing, renovating,
maintaining, and operating facilities
assisted under BSG, in providing serv-
ices assisted under ®3G, and in pro-
viding services for occupants of facili-
ties assisted under BSG. This involve-
ment may include employment or vol-
unteer services.

§ 576,406 Taith-based activities,

(a) Organizations that are religious
or faith-bhased are eligible, on the same
bhasis as any other organization, to re-
ceive ESG funds. Neither the TFederal
Government nor a State or local gov-
ernment receiving funds under ESG
shall discriminate against an organiza-
tion on the basis of the organization's
religious character or affiliation,

(1 Organizabions that are directly
funded under the ESG program may
not engage in inherently religious ac-
tivities, such as worship, religious in-
struction. or proselytization as part of
the programs or services funded under
ESG. If an organization conducts these
activities, the activities must be of-
fered separately, in time or locabion,
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from the programs or services funded
under ESG, and participation must be
voluntary for program participants.

(¢) Any religious organization that
receives ESG funds retains its inde-
pendence from Federal, State, and
local govermments, and may continue
to carry out its mission, including the
definition. practice, and expression of
its religious heliefs, provided that the
religious organization does not use di-
rect ESG funds to support any inher-
ently religious activities, such as wor-
ship, religious instruction, or pros-
elytization. Among other things, faith-
based organizations may use space in
their facilities to provide BSG-funded
services, without removing religious
art, icons, scriptures, or other religious
symbols., In addition, an ESG-funded
religious organization retains its au-
thority over its internal governance,
and the organization may retain reli-
gious terms in its organization’s name,
select its board members on a religious
basis, and include religious references
in its organization’s mission state-
ments and other governing documents.

(d) An organization that receives
ESG funds shall not, in providing ESG
assistance, discriminate against a pro-
gram participant or prospective pro-
gram participant on the basis of reli-
gion or religious belief.

(e) BSG funds may not he used for
the rehabilitation of structures to the
extent that those structures are used
for inherently religious activities. So-
lutions ESG funds may be used for the
rehabilitation of structures only to the
extent that those structures are used
for conducting eligible activities under
the ESG program. Where a structure is
used for both eligible and inherently
religious activities, ESG funds may nobt
exceed the cost of those portions of the
rehabilitation that are attributable to
eligible activities in accordance with
the cost accounting requirements ap-
plicable to ESG funds. Sanctuaries,
chapels. or other rooms that an BSG-
funded religious congregation uses as
its principal place of worship. however.
are ineligible for funded improvements
under the program. Disposition of real
property after the term of the grant, or
any change in use of the property dur-
ing the term of the grant. is subject to
government-wide regulations  gov-

erning real property disposition (see 24
CFR parts 84 and 85).

(f) If the recipient or a subrecipient
that is a local government voluntarily
contributes its own funds to supple-
ment federally funded activities, the
recipient or subrecipient has the option
to segregate the Federal funds or com-
mingle them. However, if the funds are
commingled. this section applies to all
of the commmingled funds.

§576.407 Other Federal requirements,

(a) General. The requirements in 24
CFR part 5, subpart A are applicable,
including the nondiscrimination and
equal opportunity requirements at 24
CFR 5.105(a). Section 3 of the Housing
and Urban Development Act of 1968, 12
U.8.C. 1701, and implementing regula-
tions at 24 CFR part 135 apply, except
that homeless individuals have priority
over other Section 3 residents in ac-
cordance with §576.405(c).

(b) Affirmative outreach. The recipient
or subrecipient must make known that
use of the facilities, assistance, and
services are available to all on a non-
discriminatory basis. If it is unlikely
that the procedures that the recipient
or subrecipient intends to use to make
known the availability of the facilities,
assistance, and services will to reach
persons of any particular race, color,
religion, sex, age, national origin, fa-
milial status, or disability who may
qualify for those facilities and services.
the recipient or subrecipient must es-
tablish additional procedures that en-
sure that those persons are made aware
of the facilities, assistance, and serv-
ices. The recipient and its subrecipi-
ents must take appropriate steps to en-
sure effective communication with per-
sons with disabilities including, but
not limited to, adopting procedures
that will make available to interested
persons information concerning the lo-
cation of assistance, services, and fa-
cilities that are accessible to persons
with disabilities. Consistent with Title
VI and Executive Order 13166, recipi-
ents and subrecipients are also re-
quired to take reasonable steps to en-
sure meaningful access to programs
and activities for lHmited English pro-
ficiency (LEP) persons.

(¢c) Uniform Administrative Require-
ments. The requirements of 24 CFR part
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85 apply to the recipient and subrecipi-
ents that are units of general purpose
local government, except that 24 CFR
85.24 and 85.42 do not apply, and pro-
gram income is to be used as match
under 24 CPR 85.25(g). The require-
ments of 24 CFR part 84 apply to sub-
recipients that are private nonprofit
organizations, except that 24 CI'R 84.23
and 8453 do nof apply. and program in-
come 15 Lo be used as the nontederal
<hiwre nnder 24 CR 34,2400, These reg-
alations include allowable costs and
noh-Federal audit requirements.

() Environmental review responsibil-
ities. (1) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The recipi-
ent shall supply all available, relevant
information necegsary for HUD to per-
form for each property any environ-
mental review required by 24 CFR part
50. The recipient also shall carry out
mitigating measures required by HUD
or select alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement
(EI3).

(2) The recipient or subrecipient, or
any contractor of the recipient or sub-
recipient, may not acquire, rehabili-
tate, convert, lease, repair, dispose of,
demolish, or construct property for a
project under this part, or commit or
expend HUD or local funds for eligible
activities under this part, until HUD
has performed an environmental review
under 24 CFR part 50 and the recipient
has received HUD approval of the prop-
erty.

(e) Davis-Bacon Act. The provisions of
the Davis-Bacon Act (40 U.S.C. 276a to
276a~5) do not apply to the ESG pro-
gram,

() Procurement of Recovered Muterials.
The recipient and its contractors must
comply with Section 6002 of the Solid
Waste Disposal Act, as amended by the
Resource Conservation and Recovery
Act. The requirements of Secbtbion 6002
include procuring only items des-
ignated in guidelines of the Environ-
mental Protection Agency (BEPA) at 40
CI'R part 247 that contain the highest
percentage of recovered materials prac-
ticable, consistent with maintaining a
satistacbory  level of  competition,
where the purchase price of the item

24 CFR Ch. V (4-1-12 Edition)

exceeds $10,000 or the value of the
quantity acquired by the preceding fis-
cal year exceeded $10,000; procuring
solid waste management services in a
manner that maximizes energy and re-
source recovery: and establishing an af-
firmative procurement program for
procurement of recovered materials
identified in the EPA guidelines.

§ 576,408 Displacement, veloeation, and
nequisition.

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of Emergency Solutions Grant
(BSQ@), the recipient and its subrecipi-
ents must assure that they have taken
all reasonable steps to minimize the
displacement of persons (families, indi-
viduals, businesses, nonprofit organiza-
tions, and farms) as a result of a
project assisted under Emergency Solua-
tions Grant (ESG).

(b) Temporary relocation not permitted.
No tenant-occupant of housing (a
dwelling unit) that is converted into an
emergency shelter may be required to
relocate temporarily for a project as-
sisted with ESG funds, or be required
to move to another unit in the same
building/complex. When a tenant
moves for a project assisted with ESG
funds under conditions that trigger the
Unitorm Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (URA), 42 U.8.C. 4601-4655, as de-
seribed in paragraph (¢) of this section.
the tenant should bhe treated as perma-
nently displaced and offered relocation
assistance and payments consistent
with that paragraph,

(c) Relocution assistunce for displaced
persons, (1) In general. A displaced per-
son (defined in paragraph (c)(2) of thig
section) must be provided relocation
assistance at the levels described in,
and in accordance with, the URA and 49
CFR part 24. A displaced person must
be advised of his or her rights under
the Fair Housing Act (42 U.S.C. 3601 et
seq.), Whenever possible, minority per-
sons shall be given reasonable opportu-
nities to relocate to comparable and
suitable decent, safe, and sanitary re-
placement dwellings. not located in an
area of minority concentration, that
are within their financial means. This
policy, however, does not require pro-
viding a person a larger payment than
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is necessary to enable a person to relo-
cate to a comparable replacement
dwelling. (See 49 CFR
24.205(c)(2)(11X(D).) As required by Sec-
tion 504 of the Rehabilitation Act (29
U.S.C. 794) and 49 CFR part 24, replace-
ment dwellings must also contain the
accessibility features needed by dis-
placed persons with disabilities.

(2) Displaced Person. (1) For purposes
of paragraph (c¢) of this section. the
term ‘displaced person’ means any
person (family, individual. business,
nonprofit organization, or farm, includ-
ing any corporation, partnership, or as-
sociation) that moves from real prop-
erty, or moves personal property from
real property, permanently, as a direct
result of acquisition, rehabilitation, or
demolition for a project assisted under
the BESG program. This includes any

permanent, involuntary move for an’

assisted project, including any perma-
nent move from the real property that
is made:

(A) After the owner (or person in con-
trol of the site) issues a notice to move
permanently from the property or re-
fuses to renew an expiring lease, if the
move occurs on or after:

(I) The date of the submission by the
recipient (or subrecipient, as applica-
ble) of an application for assistance to
HUD (or the recipient, as applicable)
that is later approved and funded if the
recipient (or subrecipient, as applica-
ble) has site control as evidenced by a
deed. sales contract. or option contract
to acquire the property; or

(II) The date on which the recipient
(or subrecipient, as applicable) selects
the applicable site, if the recipient (or
subrecipient, as applicable) does not
have site control at the time of the ap-
plication, provided that the recipient
(or subrecipient, as applicable) eventu-
ally obtains control over the site;

(B) Before the date described in para-
graph (c)(2){)A) of this section. if the
recipient or HUD determines that the
displacement resulted directly from ac-
guisition, rehabilitation. or demolition
for the project: or

(C) By a tenant-occupant of a dwell-
ing unit and the tenant moves after
execubtion of the agreement covering
the acquisition, rehabilitation. or dem-
olition of the property for the project.

(i) Notwithstanding paragraph
(e)(2)(1) of this section, a person does
not qualify as a displaced person if:

(A) The person has been evicted for
cause hased upon a serious or repeated
violation of the terms and conditions
of the lease or occupancy agreement;
violation of applicable Federal, State
or local law. or other good cause; and
the recipient determines that the evic-
tion was not undertaken for the pur-
pose of evading the obligation to pro-
vide relocation assistance.

(B) The person moved into the prop-
erty after the submission of the appli-
cation but, before signing a lease and
commencing occupancy, was provided
written notice of the project, its pos-
sible impact on the person (e.g., the
person may be displaced), and the fact
that the person would not qualify as a
“displaced person’’ (or for any assist-
ance under this section) as a result of
the project;

(C) The person is ineligible under 49
CFR 24.2(a)(9)(il); or

(D) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project.

(iii) The recipient or subrecipient
may, at any time, request that HUD to
determine whether a displacement is or
would be covered by this rule.

(3) Initiation of negotiations. For pur-
poses of determining the type of re-
placement housing paynient assistance
to be provided to a displaced person
pursuant to this section:

(i) If the displacement is the direct
result of privately undertaken rehabili-
tation. demolition, or acquisition of
the real property, ‘‘initiatioh of nego-
tiations’ means the execution of the
agreement hetween the recipient and
the subrecipient or the agreement be-
tween the recipient (or subrecipient, as
applicable) and the person owning or
controlling the property;

(ii) If site control is only evidenced
by an option contract to acquire the
property, the ‘“‘initiation of negotia-
tions' does not hecome effective until
the execution of a written agreement
that creates a legally enforceable com-
mitment to proceed with the purchase,
such as a sales contract,

() Real property acquisition require-
ments. The acquisition of real property.
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whether funded privately or publicly,
for a project assisted with Emergency
Solutions Grant (ESG) funds is subject
to the URA and Federal government-
wide regulations at 49 CFR part 24, sub-
part B.

(e) Appeals., A person who disagrees
with the recipient’s (or subrecipient’s.
if applicable) determination concerning
whether the person qualifies as a dis-
nlaced nerson. or the amount of reloca~
Lion acsistance tor which the person
may be eligible, may file a written ap-
peal of that determination with the re-
cipient under 49 CFR 24.10. A low-in-
come person who disagrees with the re-
cipient’s determination may submit a
written request for review of that de-
termination by the appropriate HUD
field office.

Subpart F—Grant Administration

§576.500 Recordkeeping and reporting
requirements.

(a) In general. The recipient must
have policies and procedures to ensure
the requirements of this part are met.
The policies and procedures must be es-
tablished in writing and implemented
by the recipient and its subrecipients
to ensure that ESG funds are used in
accordance with the requirements. In
addition, sufficient records must be es-
Lablished and maintained to enable the
recipient and HUD to determine wheth-
er BESG requirements are being met.

(h)y Homeless status. The recipient
must maintain and follow written in-
talke procedures to ensure compliance
with the homeless definition in §576.2.
The procedures must require docu-
mentation at intake of the evidence re-
lied upon to establish and verify home-
less status. The procedures must estab-
lish the order of priority for obtaining
evidence as third-party documentation
tfirst, intake worker observations sec-
ond, and certification {rom the person
seeking assistance third, However, lack
of third-party documentation must not
prevent an individual or family from
heing immediately admitted to emer-
gency shelter, receiving street out-
reach services, or bheing immediately
admitted Lo shelter or receiving serv-
ices provided by a victim service pro-
vider. Records contained in an HMIS or

24 CFR Ch. V (4-1-12 Ediiion)

service or legal service providers are
acceptable evidence of third-party doc-
umentation and intake worker obser-
vations if the HMIS retains an
auditable history of all entries, includ-
ing the person who entered the data,
the date of entry, and the change
made: and if the HMIS prevents over-
rides or changes of the dates on which
entries are made.

11 I the individual or family queali-
Mles as nomeless under paeagraph (Dl
or (iiy of the homeless definition in
§576.2, acceptable evidence includes a
written observation by an outreach
worker of the conditions where the in-
dividual or family was living, a written
referral by another housing or service
provider, or a certification by the indi-
vidual or head of household seeking as-
sistance. ‘

(2) If the individual qualifies as
homeless under paragraph (1)(iii) of the
homeless definition in §576.2, because
he or she resided in an emergency shel-
ter or place not meant for human habi-
tation and is exiting an institution
where he or she resided for 90 days or
less, acceptable evidence includes the
evidence described in paragraph (b)(1)
of this section and one of the following:

(i) Discharge paperwork or a written
or oral referral from a social worker,
case manager, or other appropriate of-
ficial of the institution, stating the be-
ginning and end dates of the time re-
siding in the institution. All oral state- °
ments must be recorded by the intake
worker: or

(ii) Where the evidence in paragraph
(M(2)(1) of this section is not ohtain-
able, a written record of the intake
worker’s due diligence in attempting to
obtain the evidence described in para-
graph (b)(2)(1) and a certification by
the individual seeking assistance that
states he or she is exiting or has just
exited an institution where he or she
resided for 90 days or less.

(3) It the individual or family quali-
fies as homeless under paragraph (2) of
the homeless definition in §576.2, be-
cause the individual or family will im-
minently lose their housing, the evi-
dence must include:

(i)(A) A court order resulting Irom an
eviction action that requires the indi-
vidual or family to leave their resi-

comparable database used by victim  dence within 14 days after the date of
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their application for homeless assist-
ance; or the equivalent notice under
applicahle state law, a Nobtice to Quit,
or a Notice to Terminate issued under
state law;

(B) For individuals and families
whose primary nighttime residence is a
hotel or motel room not paid for by
charitable organizations or federal.
state, or local government programs
for low-income individuals. evidence
that the individual or family lacks the
resources necessary to reside there for
more than 14 days after the date of ap-
plication for homeless assistance; or

(¢) An oral statement by the indi-
vidual or head of household that the
owner or renter of the housing in which
they currently reside will not allow
them to stay for more than 14 days
after the date of application for home-
less assistance. The intake worker
must record the statement and certify
that it was found credible. To be found
credible, the oral statement must ei-
ther: (I) be verified by the owner or
renter of the housing in which the indi-
vidual or family resides at the time of
application for homeless assistance and
documented by a written certification
by the owner or renter or by the intake
worker’s recording of the owner or
renter’s oral statement; or (II) if the
intake worker is unable to contact the
owner or renter, be documented by a
written certification by the intake
worker of his or her due diligence in at-
tempting to obtain the owner or rent-
er's verification and the written cer-
tification by the individual or head of
household seeking assistance that his
or her statement was true and com-
plete;

(i1) Certification by the individual or
head of household that no subsequent
residence has been identified; and

(iii) Certification or other written
documentation that the individual or
family laclks the resources and support
networks needed to obtain other per-
manent housing.

(4) If the individual or family guali-
fies as homeless under paragraph (3) of
the homeless definition in §576.2, he-
cause the individual or family does not
otherwise qualify as homeless under
the homeless definition but is an unac-
companied youth under 26 years of age.
or homeless family with one or more

children or youth, and is defined as
homeless under another Federal stat-
ute or section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8.C. 11434a(2)), the evidence must in-
clude:

(i) For paragraph (3)i) of the home-
less definition in §576.2, certification of
homeless status by the local private
nonprofit organization or state or local
eovernmental entity responsible for
administering assistance under the
Runaway and Homeless Youth Act (42
U.8.C, 5701 et seq.), the Head Start Act
(42 U.S.C. 9831 et seq.), subtitle N of the
Violence Against Women Act of 1994 (42
U.8.C. 14043e et seq.), section 330 of the
Public Health Service Act (42 U.S.C.
254h), the Food and Nutrition Act of
2008 (7 U.S.C. 2011 et seq.), section 17 of
the Child Nutrition Act of 1966 (42
T.8.C. 1786), or subtitle B of title VII of
the McKinney-Vento Homeless Assist-
ance Act (42 U.S.C. 11431 et seq.), as ap-
plicable;

(ii) For paragraph (3)(ii) of the home-
less definition in §576.2, referral by a
housing or service provider, written ob-
servation by an outreach worker, or
certification by the homeless indi-
vidual or head of household seeking as-
sistance;

(ii1) For paragraph (3)(iii) of the
homeless definition in §576.2, certifi-
cation by the individual or head of
household and any available supporting
documentation that the individual or
family moved two or more times duar-
ing the 60-day period immediately pre-
ceding the date of application for
homeless assistance, including: re-
corded statements or records obtained
fron1l each owner or renter of housing,
provider of shelter or housing, or social
worker, case worker, or other appro-
priate official of a hospital or institu-
tion in which the individual or family
resided; or, where these statements or
records are unobtainable, a written
record of the intake worker's due dili-
gence in attempting to obtain these
statements or records, Where a move
was due to the individual or family
fleeing domestic violence, dating vio-
lence, sexual assault. or stalking, then
the intake worker may alternatively
ohtain a written certification from the
individual or head of household seeking
assistance that they were fleeing that
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situation and that they, resided at that
address; and

(iv) For paragraph (3)(iv) of the
homeless definition in §576.2, written
diagnosis from a professional who is li-
censed by the state to diagnose and
treat that condition (or intake staff-re-
corded obhservation of disability that
within 45 days of date of the applica-
tion tor assistance is confirmed by a

arolessional who is licensed by bthe
SLekic boodiagnose and seeat bhd condi-
tion); employment records; department
of  corrections records, literacy,

English proficiency tests; or other rea-
sonable documentation of the condi-
tions required under paragraph (3)(iv)
of the homeless definition.

(5) If the individual or family quali-
fies under paragraph (4) of the home-
less definition in §576.2, because the in-
dividual or family is fleeing domestic
violence, dating violence, sexual as-
sault, stalking, or other dangerous or
life-threatening conditions related to
violence, then acceptable evidence in-
cludes an oral statement by the indi-
vidual or head of household seeking as-
sistance that they are fleeing that situ-
ation, that no subsequent residence has
been identified and that they lack the
resources or support networks, e.g.,
family, friends, faith-bagsed or other so-
cial networks, needed to obtain other
housing. If the individual or family is
receiving shelter or services provided
by a vietim service provider. the oral
stobement must be documented by ei-
ther a certification by the individual or
head of household; or a certification by
the intake worker. Otherwise, the oral
statement that the individual or head
of household seeking assistance has not
identitied a subsequent residence and
lacks the resources or support net-
works, e.g., family, friends, faith-based
or other social networks, needed to ob-
tain housing must be documented by a
certification by the individual or head
of household that the oral statement is
true and complete, and, where the safe-
ty of the individual or family would
not he jeopardized, the domestic vio-
lence, dating violence, sexual assault,
stallking, or other dangerous or life-
threatening condition must be verified
by a written observation by the intake
worker or a written referral by a hous-
ing or service provider, social worker,

24 CFR Ch. V (4-1-12 Edition)

legal assistance provider, health-care
provider, law enforcement agency,
legal assistance provider, pastoral
counselor, or any other organization
from whom the individual or head of
household has sought assistance for do-
mestic violence, dating violence, sex-
ual assault, or stalking. The written
referral or observation need only in-
slude the minimum amount of infor-
maotion necessary bo document bhat the
individunl or family is fleeing. or at-
tempting to flee domestic violence,
dating violence, sexual assault, and
stalking.

(c) At risk of homelessness status. For
each individual or family who receives
Tmergency Solutions Grant (BESG)
homelessness prevention assistance,
the records must include the evidence
relied upon to establish and verify the
individual or family’'s “‘at risk of home-
lessness’’ status. This evidence must
include an intake and certification
form that meets HUD specifications
and is completed by the recipient or
subrecipient. The evidence must also
include:

(1) If the program participant meets
the criteria under paragraph (1) of the
“at risk of homelessness'' definition in
§576.2:

(1) The documentation specified
under this section for determining an-
nual income:

(i1) The program participant’s certifi-
cation on a form specified by HUD that
ghe program participant has insuffi-
cient financial resources and support
networks; e.g., family, friends, faith-
based or other social networks, imme-
diately available to attain housing sta-
pility and meets one or more of the
conditions under paragraph (1)(iil) of
the definition of ‘‘at risk of homeless-
ness’ in §576.2:

(111) The most reliable evidence avail-
able to show that the program partici-
pant does not have sufficient resources
or support networks; eyg., family,
friends. faith-based or other social net-
works, immediately available to pre-
vent them from moving to an emer-
gency shelter or another place de-
seribed in paragraph (1) of the ‘‘home-
less' definition. Acceptable evidence
includes:
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(A) Source documents (e.g., notice of
termination from employment, unem-
ployment compensation statement,
hank statement, health-care hill show-
ing arrears, utility bill showing ar-
rears);

(B) To the extent that source docu-
ments are unobtainable, a written
statement by the relevant third party
(e.g., former employer, public adminis-
trator. relative) or the written certifi-
cation by the recipient’'s or subrecipi-
ent's intake staff of £the oral
verification by the relevant third party
that the applicant meets one or both of
the criteria under paragraph (1)(ii) of
the definition of “at risk of homeless-
ness’’ in §576.2; or

(C) To the extent that source docu-
ments and third-party verification are
unobtainable, a written statement by
the recipient’s or subrecipient’s intake
staff describing the efforts taken to ob-
tain the required evidence; and

(iv) The most reliable evidence avail-
able to show that the program partici-
pant meets one or more of the condi-
tions under paragraph (1)(iii) of the
definition of “at risk of homelessness”
in §576.2. Acceptable evidence includes:

(A) Source documents that evidence
one or more of the conditions under
paragraph (1)(iii) of the definition (e.g.,
eviction notice. notice of termination
from employment, bank statement);

(B) To the extent that source docu-
ments are unobtainable, a written
statement by the relevant third party
(e.g., former employer, owner. primary
leaseholder, public administrator,
hotel or motel manager) or the written
certification by theé recipient’s or sub-
recipient's intake staff of the oral
verification by the relevant third party
that the applicant meets one or more
of the criteria under paragraph (1)(iii)
of the definition of *“at risk of home-
lessness’’; or

(C) To the extent that source docu-
ments and third-party verification are
unohtainable, a written statement by
the recipient's or subrecipient’s intake
staff that the staif person has visited
the applicant’'s residence and deter-
mined that the applicant meets one or
more of the criteria under.paragraph
(1)(iii) of the definition or. if a visit is
not practicable or relevant to the de-
termination. a written statement hy

the recipient’s or subrecipient’s intake
staff describing the efforts taken to ob
tain the required evidence: or .

(2) If the program participant meets
the criteria under paragraph (2) or (3)
of the ‘‘at risk of homelessness’ defini-
tion in §576.2, certification of the child
or youth’s homeless status by the agen-
cy or organization responsible for ad-
ministering assistance under the Run-
away and Homeless Youth Act (42
U.3.C. 5701 et seq.). the Head Start Act
(42 U.S.C. 9831 et seq.), subtitle N of the
Violence Against Women Act of 1994 (42
U.S.C. 14043e et seq.), section 330 of the
Public Health Service Act (42 U.S.C.
254b), the Food and Nutrition Act of
2008 (7 U.8.C. 2011 et seq.), section 17 of
the Child Nutrition Act of 1966 (42
U.8.C. 1788) or subtitle B of title VIL of
the McKinney-Vento Homeless Assist-
ance Act (42 U.S.C. 11481 et seq.), as ap-
plicable.

() Determinations of ineligibility. For
each individual and family determined
ineligible to receive Emergency Solu-
tions Grant (ESGE) assistance, the
record must include documentation of
the reason for that determination,

(e) Annual income. For each program
participant who receives homelessness
prevention assistance, or who receives
rapid re-housing assistance longer than
one year, the following documentation
of annual income must be maintained:

(1) Income evaluation form con-
taining the minimum requirements
specified by HUD and completed by the
recipient or subrecipient: and

(2) Source documents for the assets
held by the program participant and
income received over the most recent
period for which representative data is
available before the date of the evalua-
tion (e.g., wage statement, unemploy-
ment compensation statement, public
henefits statement, bank statement),

(3) To the extent that source docu-
ments are unobtainable, a written
statement by the relevant third party
(e.¢g., employer, government benefits
administrator) or the written certifi-
cation by the recipient's or subrecipi-
ent’'s intake staff of the oral
verification by the relevant third party
ol the income the program participant
received over the most recent period
for which representative data is avail-
able: or
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(4) To the extent that source docu-
ments and third party verification are
unobtainable, the written certification
by the program participant of the
amount of income the program partici-
pant received for the most recent pe-
riod representative of the income that
the program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

L Erogrwmn purtlcipand records, I ad-
dloion to evidence of aomeless stabtils
or “at risk of homelessness’ status, as
applicable, records must be kept for
each program participant that docu-
ment:

(1) The services and assistance pro-
vided to that program participant, in-
cluding, as applicable, the security de-
posit, rental assistance, and utility
payments made .on behalf of the pro-
gram participant;

(2) Compliance with the applicable
requirements for providing services and
agsistance to that program participant
under the program components and eli-
gible activities provisions at §576.101

‘through §576.106, the provision on de-

termining eligibility and amount and
type of assistance at §576.401(a) and (b),
and the provision on using appropriate
assistance and services at §576.401(d)
and (e); and

(3) Where applicable, compliance
with the termination of assistance re-
quirement in §576.402,

tg) Centralized or coordinated assess-
ment systems and procedures, The recipi-
ent and its subrecipients must keep
documentation evidencing the use of,
and written intake procedures for, the
centralized or coordinated assessment
system(s) developed by the Continuum
of Care(s) in accordance with the re-
quirements established by HUD,

(h) Rental assistance agreements and
payments. The records must include
copies of all leases and rental assist-
ance agreements for the provision of
rental assistance, documentabtion of
payments made to ownerg for the pro-
vision of rental assistance, and sup-
porting documentation for these pay-
ments, including dates of occupancy by
program participants,

(i) Utility allowance, The records must
document the monthly allowance for
ubtilities (excluding telephone) used to

24 CFR Ch. V (4~1-12 Edition)

determine compliance with the rent re-
striction. :

(3) Shelter and housing standards. The
records must include documentation of
compliance with the shelter and hous-
ing standards in §576.408, including in-
spection reports.

(k) Emergency shelter fuacilities. The re-
cipient must keep records of the emer-
gency shelters assisted under the BSG
program, including bthe amount and
type of assisbance orovided Lo sucl
emergency shelter. As applicable, the
recipient’'s records must also include
documentation of the value of the
building before the rehabilitation of an
existing emergency shelter or after the
conversion of a building into an emer-
gency shelter and copies of the re-
corded deed or use restrictions.

(1) Services and assistance provided.
The recipient must keep records of the
types of essential services, rental as-
sistance, and housing stabilization and
relocation services provided under the
recipient’s program and the amounts
spent on these services and assistance,
The recipient and 1its subrecipients
that are units of general purpose local
government must keep records to dem-
onstrate compliance with the mainte-
nance of effort requirement, including
records of the unit of the general pur-
pose local government's annual budg-
ets and sources of funding for street
outreach and emergency shelter serv-
ices.

(m) Coordination with Continuum(s) of
Care und other programs. The recipient
and its subrecipients must document
their compliance with the require-
ments of §576,400 for consulting with
the Continuumd(s) of Care and coordi-
nating and integrating ESG assistance
with programs targeted toward home-
less people and mainstream service and
assistance programs.

(n) HMIS. The recipient must keep
records of the participation {n HMIS or
a4 comparable database by all projects
of the recipient and its subrecipients.

(0) Matching, The recipient must
keep records of the source and use of
contributions made to satisfy the
matching requirement in §576.201, The
records must Iindicate the particular
fiscal year grant for which each match-
ing contribution 1is counted, The
records must show how the value
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placed on third-party, noncash con-
tributions was derived. To the extent
feasible, volunteer services must he
supported by the same methods that
the organization uses to support the al-
location of regular personnel costs.

(p) Conflicts of interest. The recipient
and its subrecipients must keep records
to show compliance with the organiza-
tional conflicts-of-interest require-
ments in §576.404(a). a copy of the per-
sonal conflicts of interest policy or
codes of conduct developed and imple-
mented to comply with the require-
ments in §576.404(b), and records sup-
porting exceptions to the personal con-
flicts of interest prohibitions.

(q) Homeless participation. The recipi-
ent must document its compliance
with the homeless participation re-
quirements under §576.405.

(r) Faith-based activities. The recipi-
ent and its subrecipients must docu-
ment their compliance with the faith-
based activities requirements under
§576.406.

(8) Other Federal requirements. The re-
cipient and its subrecipients must doc-
ument their compliance with the Fed-
eral requirements in §576.407, as appli-
cable, including:

(1) Records demonstrating compli-
ance with the nondiscrimination and
equal opportunity requirements under
§576.407(a), including data concerning
race. ethnicity, disability status. sex.
and family characteristics of persons
and households who are applicants for.
or program participants in, any pro-
gram or activity funded in whole or in
part with BSG funds and the affirma-

tive outreach recquirements in
§576.407(b).
(2) Records demonstrating compli-

ance with the uniform administrative
requirements in 24 CFR part 856 (for
governments) and 24 CFR part 84 (for
nonprofit organizations).

(3) Records demonstrating compli-
ance with the environmental review re-
quirements. including flood insurance
requirements.

(4) Certifications and disclosure
forms required under the lobbying and
disclosure requirements in 24 CFR part
87.

() Relocation. The records must in-
clude documentation of compliance

§576.500

with the displacement, relocation. and
acquisition requirements in §576.408.

(w) Financial records. (1) The recipient
must retain supporting documentabion
for all costs charged to the BSG grant.

(2) The recipient and its subrecipi-
ents must keep documentation showing
that ESG grant funds were spent on al-
lowable costs in accordance with the
requirements for eligible activities
under §576.101-§576.109 and the cost
principles in OMB Circulars A-87 (2
CPR part 225) and A-122 (3 CFR part
230).

(3) The recipient and its subrecipi-
ents must retain records of the receipt
and use of program income,

(4) The recipient must keep docu-
mentation of compliance with the ex-
penditure limits in §576.100 and the ex-
penditure deadline in'§ 576.203.

(v) Subrecipients and coniractors. (1)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments
made to subrecipients, and documenta-
tion of all monitoring and sanctions of
subrecipients, as applicable. If the re-
cipient is a State, the recipient must
keep records of each recapture and dis-
tribution of recaptured funds under
§576.501.

(2) The recipient and its subrecipi-
ents must retain copies of all procure-
ment contracts and documentation of
compliance with the procurement re-
quirements in 24 CFR 85.36 and 24 CFR
84.40-84.48.

(3) The recipient must ensure that its
subrecipients comply with the record-
keeping requirements specified by the
recipient and HUD notice or regula-
tions.

(w) Other records specified by HUD.
The recipient must keep other records
specified by HUD. .

(x) Confidentiality, (1) The recipient
and its subrecipients must develop and
implement written procedures to en-
sure:

(i) A1l records containing personally
identifying information (as defined in
HUD's standards for participation. data
collection, and reporting in a local
HMIS) of any individual or family who
applies for and/or receives ESG assist-
ance will he kept secure and confiden-
tial:
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(ii) The address or location of any do-
mestic violence, dating violence, sex-
ual assault, or stalking shelter project
assisted under the ESG will not be
made public, except with written au-
thorization of the person responsible
for the operation of the shelter; and

(ii1) The address or location of any
housing of a program participant will
not he made public. except as provided
aader o preexisting privacy policy of
Lo recipient or subrecipienc wnd con-
sistent with state and local laws re-
garding privacy and obligations of con-
fidentiality.

(2) The confidentiality procedures of
the recipient and its
must be in writing and must be main-
tained in accordance with this section.

(y) Period of record retention. All
records pertaining to each fiscal year
of ESG funds must be retained for the
greater of 5 years or the period speci-
fied below. Copies made by micro-
filming, photocopying, or similar
methods may be substituted for the
original records.

(1) Documentation of each program
participant’s qualification as a family
or individual at risk of homelessness or
as a homeless family or individual and
other program participant records
must be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served,

(2) Where ESG funds are used for the
renovation ol an emergency shelter in-
volves costs charged to the ESG grant
that exceed 75 percent of the value of
the building hefore renovation, records
must be retained until 10 years after
the date that ESG funds are first obli-
gated for the renovation; and

(3) Where ESG funds are used to con-
vert a building into an emergency shel-
ter and the costs charged to the ESG
¢rant for the conversion exceed 75 per-
cent of the value of the bullding after
conversion, records must be retained
until 10 years after the date that ESG
funds are first obligated for the conver-
sion,

(z) dccess to records, (1) Federal govern-
ment rights, Notwithstanding the con-
fidentiality  procedures  established
under paragraph (w) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General

subrecipients

24 CFR Ch. V (4-1-12 Edition)

of the United States, or, any of their
aubhorized representatives, must have
the right of access to all books, docu-
ments, papers, or other records of the
recipient and its subrecipients that are
pertinent to the ESG grant, in order to
make audits, examinations, excerpts,
and transcripts. These rights of access
are not limited to the required reten-
tion period hut last as long as bthe
records are retained.

Oy Public righis, The reciplent must
provide citizens, public agencies, and
other interested parties with reason-
able access (consistent with state and
local laws regarding privacy and obli-
gations of confidentiality and the con-
fidentiality reguirements in this part)
to records regarding any uses of ESG
funds the recipient received during the
preceding 6 years.

(aa) Reports. The recipient must col-
lect and report data on its use of ESG
funds in the Integrated Disbursement
and Information System (IDIS) and
other reporting systems, as specified
by HUD. The recipient must also com-
ply with the reporting requirements in
24 CFR parts 86 and 91 and the report-
ing requirements under the Federal
Funding Accountability and Trans-
parency Act of 2006, (81 U.3.C. 6101
note), which are set forth in appendix
A to 2 CFR part 170.

§576.601 Enforcement.

(a) Performance reviews.

(1) HUD will review the performance
of each recipient in carrying out its re-
sponsibilities under this part whenever
determined necessary by HUD, but at
least annually. In conducting perform-
ance reviews, HUD will rely primarily
on information obtained from the
records and reports from the recipient
and, when appropriate, its subrecipi-
ents. as well as information from on-
site monitoring, audit reports, and in-
formation from IDIS and HMIS. Where
applicable, HUD may also consider rel-
evant information pertaining to the re-
cipient’s performance gained {rom
other sources., including citizen com-
ments, complaint determinations, and
litigation. Reviews to determine com-
pliance with specific requirements of
this part will be conducted as nec-
essary, with or without prior notice to
the recipient.
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(2) If HUD determines preliminarily
that the recipient or one of its sub-
recipients has not complied with an
ESG program requirement, HUD will
give the recipient notice of this deter-
mination and an opportunity to dem-
onstrate, within the time prescribed by
HUD anc on the basis of substantial
facts and data. that the recipient has
complied with Emergency Solutions
Grant (ESQ) requirements. HUD may
change the method of payment to re-
quire the recipient to obtain HUD's
prior approval each time the recipient
draws down Imergency Solutions
Grant (ESG) funds. To obtain prior ap-
proval, the recipient may be required
to manually submit its payment re-
quests and supporting documentation
to HUD in order to show that the funds
to be drawn down will be expended on
eligible activities in accordance with
all BESG program requirements.

(3) If the recipient fails to dem-
onstrate to HUD's satisfaction that the
activities were carried out in compli-
ance with ESG program requirements,
HUD will take one or more of the reme-
dial actions or sanctions specified in
paragraph (h) of this section,

1) Remedial actions and sanctions. Re-
medial actions and sanctions for a fail-
ure to meet an ESG program require-
ment will be designed to prevent a con-
tinuation of the deficiency; mitigate,
to the extent possible, its adverse ef-
fects or consequences; and prevent its
recurrence.

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and pre-
vent noncompliance with ESG require-
ments, including:

(1) Preparing and following a sched-
ule of actions for carrying out activi-
ties affected by the noncompliance, in-
cluding schedules, timetables, and
milestones necessary to implement the
affected activities;

(i) Bstablishing and following a
management plan that assigns respon-
sibilities for carrying out the remedial
acltions:

(iii) Canceling or revising activities
likely to be affected by the noncompli-
ance, before expending ESG funds for
the activities:

(iv) Reprogranuning ESG funds that
have not yet heen expended from af-

§576.501

fected activities to other eligible ac-
tivities;

(v) Suspending disbursement of ESG
funds for some or all activities;

(vi) Reducing or terminating the re-
maining grant of a subrecipient and re-
allocating those funds to other sub-
recipients; and

(vii) Making matching contributions
bhefore or as draws are made from the
recipient’s ESG grant.

(2) HUD may change the method of
payment to a reimbursement basis.

(3) HUD may suspend payments to
the extent HUD deems it necessary to
preclude the further expenditure of
funds for affected activities.

(4) HUD may remove the recipient
from participation in reallocations of -
funds under subpart D of this part.

(5) HUD may deny matching credit
for all or part of the cost of the af-
fected activities and require the recipi-
ent to make further matching con-
tributions to make up for the contribu-
tion determined to be ineligible.

(6) HUD may require the recipient to
reimburse its line of credit in an
amount equal to the funds used for the
affected activities.

(7) HUD may reduce or terminate the
remaining grant of a recipient and re-
allocate those funds to other recipients
in accordance with subpart D of this
part.

(8) HUD
grant.

(9) HUD may take other
that are legally available.

(c) Recipient sanctions. If the recipient
determines that a subrecipient is not
complying with an ESG program re-
(uirement or its subgrant agreement,
the recipient must take appropriate ac-
tions, as prescribed for HUD in para-
graphs (a) and (h) of this section. If the
recipient is a State and funds become
availahle as a result of an action under
this section, the recipient must reallo-
cate those funds.to other subrecipients,
as soon as practicable. If the recipient
is a unit of general purpose local gov-
ernment of territory, it must either re-
allocate those funds to other subrecipi-
ents or reprogram the funds for other
activities to be carried out by the re-
cipient as soon as practicable. The re-
cipient must amend its Consolidated
Plan in accordance with its citizenship

may condition a future

remedies
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Pt. 581

participation. plan if funds become
available and are reallocated or repro-
grammed under this section. The re-
allocated or reprogrammed funds must
be used by the expenditure deadline in
§576.2083.

PART 581—USE OF FEDERAL REAL
PROPERTY TO AS3IST THE HOME-

1o

Latarsny

Pl i O

581.1 Definitions.

581.2  Applicability,

581.2 Collecting the information,

581.4 Suitability determination.

581.6 Real property reported excess to GSA.
581,6 Suitability criteria.

581.7 Determination of availability.
581.8 Public notice of determination.
581.9 Application process.

581.10 Action on approved applications.
581.11 Unsuitable properties.

581.12 No applications approved.

581.13 Waivers.

AUTHORITY: 42 U.8.C. 11411 note; 42 U.8.C.
3636(d).

SOURCE: 56 FR 23794, 23795, May 24, 1991, un-
less otherwise noted.

§581,1 Definitions.

Applicant means any representative
of the homeless which has submitted
an application to the Department of
Health and Human Services to obtain
use of a particular suitable property to
assist the homeless.

Checklist or property checklist means
the form developed by HUD {for use by
landholding agencies bto report the in-
formation to he used by HUD in mak-
ing deberminations of suitability.

Classification means a property’s des-
ignation as unutilized, underutilized,
excess, or surplus.

Day means one calendar day includ-
ing weekends and holidays.

Eligible organization means a State,
unit of local government or a private
non-profit organization which provides
assistance to the homeless, and which
is authorized by its charter or by State
law to enter into an agreement with
the Federal government for use of real
property for the purposes of this sub-
part. Representatives of the homeless
interested in receiving a deed for a par-
ticular piece of surplus Federal prop-
erty must be section 50L(c)(3) btax ex-
empt.

24 CFR Ch. V (4-1-12 Ediition)

Ezxcess property means any property
under the control of any Federal execu-
tive agency that is not required for the
agency’s needs or the discharge of its
responsibilities, as determined by the
head of the agency pursuant to 40
U.8.C. 483.

GS4 means the General Services Ad-
ministration.

HHS means the Department of Health
and Huaman Services,

Homeless menns:

(1) An individual or family thatb lacks
a fixed, regular, and adequabe night-
time residence; and

(2) An individual or family that has a
primary nighttime residence that is:

(i) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels, congregate
shelters, and transitional housing for
the mentally i1l);

(ii) An institution that provides a
temporary residence for individuals in-
tended to be institutionalized; or

(ii1) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for
human beings. This term does not in-
clude any individual imprisoned or oth-
erwise detained under an Act of the
Congress or a State law.

HUD means the Department of Hous-
ing and Urban Development,

JCH means the Interagency Council
on the Homeless.

Landholding agency means a Federal
department or agency with statutory
authority to control real property.

Lease means an agreement hetween
either the Department of Health and
Human Services for surplus property,
or landholding agencies in the case of
non-excess properties or properties sub-
ject to the Base Closure and Realign-
ment Act (Public Law 100-5628; 10 U.S.C,
2687, and the applicant, giving rise to
the relationship of lessor and lessee for
the use of Federal real property for a
term of at least one year under the
conditions set forth in the lease docu-
ment.

Non-profit organization means an or-
ganization no part of the net earnings
of which inures to the benefit of any
member, founder, contributor, or indi-
vidual: that has a voluntary board;
that has an accounting system or has
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Office of the Secretfary, HUD

respect to data, information or re-
port(s) required under subpart E of this
part (but that are not required by sec-
tions 309(m) or (n) of the Fammie Mae
Charter Act or by sections 307(e) or (f)
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary.
The Secretary shall pursue such rem-
edies under applicable law.

(3) Procedures. The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may initiate against a GSE under
paragraph (e) of this section.

{69 F'R 63642, Nov. 2, 2004]

PART 84—UNIFORM ADMINISTRA-
-TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Sec.

84.1 Purpose.

84.2 Definitions.

84.3 Effect on other issnances.
84.4 Deviations.

84.5 Subawards.

Subpari B—Pre-Award Requirements

84.10 Purpose.

84,11 Pre-award policies.

84.12 Forms for applying for Federal assist-
ance.

84.13 Debarment and suspension: Drug-Free
Workplace,

84.14 Special award conditions.

84.15 Metric system of measurement,

84.16 Resource Conservation and Recovery
Act.

84.17 Certifications and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

84.20 Purpose of financial and program man-
agement.

84.21 Standards for financial management
systems.

84.22 Payment.

84.23 Cost sharing or matching.

84,24 Program income,

84.25 Revision of budget and program plans,

84.26 Non-Federal audits.

84.27 Allowable costs.

Pt. 84

84,28 Period of availability of funds.
" PROPERTY STANDARDS

84.30 Purpose of property standards.

84.31 Insurance coverage.

84,32 Real property.

84.33 [ederally-owned and exempt property.

84,34 Bguipment.

84.35 Supplies and other expendable prop-
erty.

84,36 Intangible property.

84,37 Property trust relationship.

PROCUREMENT STANDARDS

84,40 Purpose of procurement standards.
84.41 Recipient responsibilities.

84.42 Codes of conduct.

84.43 Competition.

84.44 Procurement procedures.

84.45 Cost and price analysis.

84.46 Procurement records.

84.47 Contract administration,

84,48 Contract provisions.

REPORTS AND RECORDS

84.50 Purpose of reports and records.

84,51 Monitoring and vreporting program
performance.

84.52 Financial reporting.

84,53 Retention and access requirements for
records.

TERMINATION AND ENFORCEMENT

84.60 Purpose of termination and enforce-
ment.

84.61 Termination.

84.62 Enforcement.

Subpart D—After-the-Award Requirements

84,70 Purpose,

84,71 Closeout procedures.

84.72 Subsequent adjustments and con-
tinning responsihilities.

84.73 Collection of amounts due.

Subpart E—Use of Lump Sum Grants

34,80 Conditions for use of Lump Sum (fixed
price or fixed amount) grants,

84,81 Definition.

84.82 Provisions applicable only to lump
sum grants,

84.83 Property standards.

84,84 Procurement standards.

84.85 Reports and records.

84.86 Termination and enforcement,

94,87 Closeout procedurss, subsequent ad-
justments and continuing responsibil-
ities,

APPENDIX A TO PART 84—CONTRACT PROVI-
SIONS

AUTHORITY: 42 U.S.C. 35635().

SOURCE: 59 FR 47011, Sept. 13, 1994, unless
otherwise noted.
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§84.1

Subpart A—Generdl

§$84.1 Purpose.

This part establishes uniform admin-
istrative requirements for TFederal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-protit organiza-
tions. Additional or inconsistent re-
imirements shall aot be imposed. ex-
SODPT oRL D ided i §804. 5 and 84.14 or
wnless specifically requived by Federal
statute or executive order. Non-profit
organizations that implement Federal
programs for the States are also sub-
ject to State requirements.

§84.2 Definitions.

Accrued  expenditures means  the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees: and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Acerued income means the sum of:

(1) BEarnings during a given period
from:

(i) Services performed by the recipi-
ent; and

(if) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’'s regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through

24 CFR Subtitle A (4-1-09 Edlition)
the use of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in-lieu
of money. by HUD to an eligible recipi-
ent. The term does not include: tech-
nical assistence, which provides serv-
foen inctond of money: other assistonce
in the form of loans, loan guarantees,
capital advances under the Sections 202
and 811 programs, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which
are required to be entered into and ad-
ministered under procurement laws
and regulations.

Cash contributions means the recipi-
ent's cash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
HUD determines that all applicable ad-
ministrative actions and all required
work of the award have been completed
by the recipient and HUD.

Contract means a procurement con-
tract under an award or subaward, and
a procurement subcontract under a re-
cipient’s or subrecipient’s contract.

Cost sharing or matching means that
portion of project or program costs not
bhorne by HUD.

Duate of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends.

Disallowed costs means those charges
to an award that HUD determines to be
unallowable. in accordance with the
applicable Federal cost principles or
other terms and conditions contained
in the award,

Equipment means tangible nonexpend-
able personal property including ex-
empt, property charged directly to the
award having a usetul life of more than
one year and an acquisition cost of
$5000 or more per unit, However, con-
sigtent with recipient policy, lower
limits may be established.

Excess property means property under
the control of HUD that, as determined
by the Secretary, is no longer required
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for its needs or the discharge of its re-
sponsibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal fands, where HUD
has statutory authority to vest title in
the recipient without further obliga-
tion to the Federal Government. An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (31 U.5.C.
6306). for property acquired under an
award to conduct bhasic or applied re-
search by a non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research.

Federal cwarding agency means the
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by HUD for use by the recipient.
This amount may include any author-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real property, squip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means. but is not limited to,
trademarks, copyrights. patents and
patent applications and such property
as loans, notes and other debt instru-
ments., lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
hursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party

§84.2

in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash dishursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see ex-
clusions in §§84.24 (e) and (h)). Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award. license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,
credits, discounts, etc., or interest
earned on any of them.

Project costs means all allowable
costs. as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award docwument during
which HUD sponsorship bhegins and
ends,
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Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, hut excludes mov-
able machinery and equipment.

Recipient means an organization re-
wiving  financial  assistance  divecnly
e HUD hoo cal ont o nrolset or
program, The term includes public and
private institutions of higher edu-
cation, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
includes commercial organigations,
international organizations when oper-
ating domestically (such as agencies of
the United Nationg) which are recipi-
ents, subrecipients, or contractors or
subcontractors of recipients or sub-
recipients. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development centers. The term
does not include mortgagors that re-
ceive mortgages insured or held by
HUD or mortgagors or project owners
that 1receive capital advances from
HUD under the Section 202 and 811 pro-
grams.

Research and development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at univergities, col-
leges, and other non-profit institu-
tions. ‘*Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
ol the subject studied, “Development’”’
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
matevials, devices, systems, or meth-
ods, including degign and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigues where such activi-
ties utilize the same tacilities as other
research and development activities

24 CFR Subtitle A (4-1-09 Eclifion)

and where such activities are not in-
cluded in the instruction function.

Small qwards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.S.C. 403(11), whichever is
greater,

Subuward means:

(1) An award of financial assistance
in che form ol money. or propeccy i
e of money, made under an award by
a recipient to an eligible subrecipient
or by a subrecipient to a lower tier sub-
recipient. The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a contract, hut does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition
of “‘award”.

(2) For Community Development
Block Grants, the term ‘“subaward’
does not 1include the arrangement
whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made be-
tween such a transfer for the further-
ance of the prime recipient’'s goals and
the transfer of funds to a subrecipient
who carries out activities and is ac-
countable to the prime recipient. For
example, in a CDBG award where a
prime recipient has as its program goal
the revitalization of a downtown area,
the funds trangferred to a business in
the downtown area to remodel its store
would not he congidered a subaward
subject to this part 84,

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term in-
cludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations).

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(*‘subject inventions’), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
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Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD. Suspension of an award is a
separate action from suspensions under
HUD regulations implementing E.O.
12649 and E.0. 12689, “Debarment and
Suspension,” at 2 CFR part 2424.

Terminction means the cancellation
of HUD sponsorship, in whole or in
part, ander an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or programni.

Unliquicated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
bheen recorded.

Unobligated balance means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which could have heen
awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
dishbursement needs for a given initial
period.

(59 F'R. 47011, Sept. 13, 1994, as amended at 72
R 73492, Dec. 27, 2007]
§84.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program

§84.10

manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §84.4.

$84.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this rule shall be per-
mitted only in unusual circumstances.
HUD may apply more restrictive re-
gquirements to a class of recipients
when approved by OMB. HUD may
apply less restrictive requirements
when awarding small awards and when
approved by OMB, except for those re-
quirements which are statutory. Ex-
ceptions on a case-by-case hasis may
also be made hy HUD.

$84.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals, commercial organiza-
tions and international organizations
operating domestically, or other non-
profit organizations. State, local and
Federally recognized Indian tribal gov-
ernment subrecipients are subject to
the provisions of regulations imple-
menting the grants management com-
mon rule, “Administrative Require-
ments for Crants and Cooperative
Agreements to State, Local and Feder-
ally Recognized Indian Tribal Govern-
ments,” (24 CFR part 85).

Subpart B—Pre-Award
Requirements

§84.10 Purpose.

Yections 84.11 through 84.17 prescribe
forms and instructions and other pre-
award matters to he used in applying
for HUD awards.
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§84.11 Pre-award policies,

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, HUD shall decide on the appro-
priate award instrument (i.e,, grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.8.C. 6301-08; gov-

: the use of grantz. cooperative
ementy ald continchs. A gl or
perative  awreemens shoall be  ased
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, “‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
guisition of property or services for the
direct benefit or use of the Federal
Government,

(b) Public Notice and Priority Setting.
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statute.

§84.12 Forms for applying for Federal
agsistance.

(a) HUD shall comply with the appli-
cable report clearance requirements of
5 CI'R part 1320. “Controlling Paper-
work Burdens on the Public,” with re-
gard to all forms used by HUD in place
of or as a supplement to the Standard
Form 424 (S1"-424) series,

() Applicants shall use the SI'-424 se-
ries or those forms and instructions
prescribed by HUD.

(¢) For Federal programs covered by
5.0, 12372, “Intergovernmental Review
of Federal Programs,’ the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Catalog of Federal Domestic Assist-
ance. The SPOC shall advise the appli-
cant whether the program for which

24 CFR Subtitle A (4-1-09 Edlition)
N\
application is made has been selected
by that State for review.

§84.13 Debarment and
Drug-Free Workplace.

(a) Recipients and subrecipients shall
comply with the governmentwide non-
procurement debarment and suspension
requirements in 2 CFR part 2424, These
vovernmentwide requirements restrict
subawards and controcts with certaln
parties that ore debarred, suspended, or
otherwise excluded from or ineligible
for participation in federal assistance
programs or activities.

(h) Recipients and subrecipients shall
comply with the requirements of the
Drug-Free Workplace Act of 1988 (42
U.8.C. 701), as set forth at 24 CFR part
21.

[72 TR 73491, Dec. 27, 2007}

suspension;

§84.14 Special award conditions.

If an applicant or recipient:

(a) Has a history of poor perform-
ance;

(h) Is not tfinancially stable;

(¢) Has a management system that
does not meet the standards prescribed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award; or

(e) Is not otherwise responsible, HUD
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§84.16 Metric system of measurement,

The Metric Conversion Act, as
amended by the Omnlbus Trade and
Competitiveness Act (16 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce, The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary ol Commerce, when the metric
system of measurement will be used in
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the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause sigmifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
HUD shall follow the provisions of E.O,
12770, “*Metric Usage in Federal Gov-
ernment Programs.”

§84.16 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (Pub. L. 94-580,
49 U.8.C. 6962), any State agency or
agency of a political subdivision of a
State which is using appropriated Fed~
eral funds must comply with Section
6002, Section 6002 reguires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
acts containing recycled materials
identifiecd in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that receive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the BPA guidelines.

§84.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, HUD is authorized and
encouraged to allow recipients to sub-
mit certifications and representations
required by statute, executive order, or
regulation on an annual basis, if the re-
cipients have ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
be signed by responsible officials with
the authority to ensure recipients’
compliance with the pertinent recuire-
ments.

§84.21

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§84.20 Purpose of financial and pro-
gram management.

Sections 84.21 through 84.28 prescribe
standards for financial management
systems., methods for making Dpay-
ments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, hudget
revision approvals, making aundits, de-
termining allowability of cost, and es-
tablishing fund availability.

§$84.21 Standards for financial man-
agement systems.

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever practical.

(b) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing- requirements set forth in §84.52, If
a recipient maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for their reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing hetween the transfer
of funds to the recipient from the U.S.
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Treasury and the issnance or redemp-
tion of checks, warrants or payments

by other means for program purposes

by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall he consistent with CMIA
Treasury-stane  Agrsements  or  bhe
CWIIA defanlt nrocsdures codifisd at 51
CI'R  part 205, “Withdrawal ot Cash
from the Treaswry for Advances under
Federal Grant and Other Programs.”

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowahility of costs in accordance
with the provisions of the applicable
Tederal cost principles and the terms
and conditions of the award.

(7y Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, HUD,
at its discretion, may require adequate
honding and insurance if the bonding
and insurance requirements of the re-
cipient are not deemed adequate to
protect the interest of the Federal Gov-
ernment.

(d) HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufticient coverage to protect the
Federal Government’s interest,

() Where bonds are required in- the
situations described above, the bhonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, ‘“‘Surety Companies Doing
Business with the United States.”

§84.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(h) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

24 CFR Subtille A (4-1-09 Editicn)

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
cipient; and

(2) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §84.21, Cash advances to a recipient
organization shall be limited to the
minimuwum  amounts  needed  and  be
simed ho be in cccordance with the ac-
paal, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual dishursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(¢) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270, “Request for Advance or Reim-
bursement,” or other forms as may be
authorized by OMB, This form is not to
be used when Treasury check advance
payments are made to the recipient
auntomatically through the use of a pre-
determined payment schedule or if pre-
cluded by special HUD instructions for
electronic funds transfer.

(¢) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
HUD may algo use this method on any
construction agreement, or if the
major portion of the construction
project is accomplished through pri-
vate market financing or TIederal
loans, and the Federal assistance con-
stitutes a minor portion of the project,

(1) When the reimbursement method
is used, HUD shall make payment with-
in 30 days after receipt of the billing,
unless the hilling is improper.
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(2) Recipients shall be authorized to
submit request for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and HUD
has determined that reimbursement is
not feasible because the recipient lacks
sufficient working capital, HUD may
provide cash on a working capital ad-
vance basis. Under this procedure. HUD
shall advance cash to the recipient to
cover its estimated dishursement needs
for an initial period generally geared
to the awardee’s dishursing cycle.
Thereafter, HUD shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, conftract settlements,
audit recoveries and interest earned on
such funds hefore requesting additional
cash payments.

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments
for proper charges made by recipients
at any time during the project period
unless paragraphs (h)(1) or (h)2) of this
section apply.

(1) A recipient has failed to comply
with the project ohjectives. the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, ‘“‘Managing Federal Credit Pro-
grams.” Under such conditions, HUD
may, apon reasonable notice, inform
the recipient that payments shall not
be made for obligations incurred after
a specified date until the conditions
are corrected or the indebtedness to
the Federal Government is liquidated.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (iX2) of this section. HUD
shall not require separate depository

§84.22

accounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding - the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
sncouraged to use women- owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(X)), &)2), or (k)B) of this section
apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of 3260
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P.0O. Box 6021, Rockville, MD
20852, In keeping with Electronic Funds
Transfer rules (31 CFR part 206), inter-
est should be remitted to the HHS Pay-
ment Management System. through an
electronic medium such as the
FEDWIRE Deposit system. Recipients
which do not have this capability
should use a check. Interest amounts
up to $250 per year may be retained by
the recipient for administrative ex-
pense. State universities and hospitals
shall comply with CMIA, as it pertains
to interest. If an entity subject to
CMIA uses its own funds to pay pre-
award costs for discretionary awards
without prior written approval from
the Federal awarding agency, it waives
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its right to recover the interest under
CMIA.

(m) Except as noted elsewhere in this
rule, only the following forms shall be
authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

L S ESET0, Request Jor Advance or Re-
neiiersenentd, HUID b wvtoptad the SF-
2700 us a standard form for all non-
construction programs when electronic
fands transfer or predetermined ad-
vance methods are not used. HUD has
the option of using this form for con-
struction programs in lien of the SP-
271, “Outlay Report and Request for
Reimbursement for Construction Pro-
grams.’’

(2) SF-271, Qutlay Report and Request
Jor Reimbursement for Construction Pro-
grams. HUD has adopted the SF-271 as
the standard form to be used for re-
questing reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor-
mation to meet Federal needs.

§84.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall bhe ac-
cepted as part of the recipient's cost
sharing or matching when such con-
trihutions meet all of the following cri-
teria,

(1) Are verifiable from the recipient's
records.

(2) Are not included as contributions
for any other federally-assisted project
or progran.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program ohjectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required hy HUD.

(7y Conform to other provisions of
this part, as applicable,

(h) Unrecovered indirect costs may he
included as part of cost sharing or
matching only with the prior approval
of HUD,

24 CFR Subtitle A (4-1-09 Edlition)

(¢) Values for recipient contributions
of services and property shall he estab-
lished in accordance with the applica-
ble cost principles. If HUD authorizes
recipients to donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall be the lesser of para-
graphs ool or ey of this secrion.
oty The cervified value of rernain
ing life ol the property recorded in the
recipient’'s accounting records at the
time of donation.

(2) The current fair market value, How-
gver, when there is sufficient justifica-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the
certified value at the time of donation
to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
gkilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization, In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case. paid {ringe benetits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclugive of overhead
costs), provided these services are in
the same skill for which the employse
is normally paid.

(f) Donated suppiies may include
sach items as expendable squipment,
office supplies, laboratory supplies or
workshop and classroom  supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the falr market value ol the
property at the time of the donation.
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(g) The method used for determining
cost sharing or matching for dohated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)(1) or (g)@) of
this section apply.

(1) If the purpose of the award is to
assist the recipient in the acqguisition
of equipment, huildings or land. the
total wvalue of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and huildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that HUD has approved the
charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
huildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated eqguipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4 The value of loaned equipment
shall not exceed its fair rental value.

(6) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(1) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(i1) The bhasis for determining the
valuation for personal service, mate-

§84.24
rial, equipment, buildings and Iland
shall he documented.

§84.24 Program income,

(a) HUD shall apply the standards set
forth in this section in requiring recipi-
ent organizations to account for pro-
gram income related to projects fi-
nanced in whole or in part with Federal
funds.

(h) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terms and conditions of the award,
shall be used in one or more of the
ways listed in the following.

(1) Added to funds committed to the
project by HUD and recipient and used
to further eligible project or program
objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(¢) When HUD authorizes the disposi-
tion of program income as described in
paragraphs (h)(1) or (b)(2) of this sec-
tion, program income in excess of any
limits stipulated shall be used in ac-
cordance with paragraph (h)3) of this
section,

() In the event that HUD does not
specify in its regulations or the terms
and conditions of the award how pro-
gram income is to he used, paragraph
(h)3) of this section shall apply auto-
matically to all projects or programs
except research. For awards that sup-
port research, paragraph (h)(1) of this
section shall apply automatically un-
less HUD indicates in the terms and
conditions another alternative on the
award or the recipient is subject to spe-
cial award conditions, as indicated in
§84,14.

(e) Unless HUD regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

(f) If authorized hy HUD regulations
or the terms and conditions of the
award, costs incident to the generation
of program income may he deducted
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Amendments of 1996 (31 U.S.C. 7501~
7507) and revised OMB Circular A-133,
fAudits of States, Liocal Governments,
and Non-Profit Organizations.”

(c)y For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit reguirements of the Tederal
awarding agencies,

iy Commerecial orzanizations sholl
be subject to the awdit vequivsients ol
HUD or the prime recipient as incor-
porated into the award document.

[59 F'R 47011, Sept. 18, 1994, as amended at 62
FR 61617, Nov. 18, 1997]

§$84.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for deter-
mining allowable costs., Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
t0 the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A-87, "“Cost Principles for
State and Local Governments.”’ The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, “Cost Principles for
Non-Profit Organizations,” The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, *‘Cost Principles for
Bducational Institutions.” The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
visions of Appendix E of 46 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 ig
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

§84.28 Period of availability of funds,

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs regulting from obliga-
tions incurred during the funding pe-

24 CFR Subtitle A (4-1-09 Edition)

riod and any pre-award costs author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards.

Sections 84.31 through 84.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
supported by a Federal award. HUD
shall require recipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
statute. The recipient may use its own
property management standards and
procedures provided it observes the
provigions of §§84.31 through 84.37.

§84.31 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
guired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§84.32 Real property.

HUD prescribes the following require-
ments for recipients concerning the use
and disposition of real property ac-
quired in whole or in part under
awards:

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not sncumber the property with-
out apyproval of HUD,

(h) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projscts shall he limited
to those under {ederally-sponsored
projects (i.e,, awards) or programs that
have purposes consistent with those
authorized for support by HUD.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
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recipient shall request disposition in-
structions from HUD or its successor
Federal awarding agency. HUD shall
observe one or more of the following
disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
ntable to the Federal participation in
the project.

(2) The recipient may bhe directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
ceeds). When the recipient is author-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such

" cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§84.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to HUD.
Upon completion of the award or when
the property is no longer needed, the
recipient shall report the property to
HUD for further HUD utilization.

(2) If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the TFederal
Technology Transfer Act (16 U.S.C. 3710
(I)) to donate research equipment to

§84.34

tions in accordance, with 1.0. 12821,
“Improving Mathematics and Science
Iducation in Support of the National
Bducation Goals.') Appropriate in-
structions shall be issued to the recipi-
ent by HUD.,

(b)y Exempt property. When statutory
authority exists, HUD has the option
to vest title to property accuired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment. and under conditions HUD
considers appropriate. Such property is
“exempt property.” Should HUD not
establish conditions, title to exempt
property upon acguisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

§84.34 Equipment,

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the squipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to he supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the equipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(1) Activities sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(1) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First

educational and non-profit organiza- preference for such other use shall be
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given to other projects or programs

sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
Federal Covernment, use on other ac-
tivities not sponsored hy the Federal
Government shall be permissible if au-
JLiorized by HUD, User charges shall be
sreated ag program lncome,

e)  When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD,

() The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing.

(1) Equipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the equipment.

(il) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(1i1) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
hy the Federal Government) and cost.

(vi) Information from which one can
caleulate the percentage of IFederal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Liocation and condition of the
equipment and the date the informa-
tion was reported,

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates HUD for its share.

(2) BEquipment owned by the Federal
Government shall be identified to indi-
cabte Wederal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-

24 CFR Subtille A (4-1-09 Edition)

ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization. and continued need for the
ecuipment.

4y A coutrol system shall be in effect
ho lnsurs ddequate safeguards Lo pre-
vent loss, damage, or thett of the
cquipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition,

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the eguipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the squipment for
other uses provided that compensation
is made to HUD or its successor. The
amount of compensation shall be com-
puted by applying the percentage of
Hrederal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition insgtroctions {rom
HUD. HUD shall determine whether the
equipment can he used to meet HUD’s
requirements. If no requirement exists
within HUD, the availability of the
equipment shall be reported to the
General Services Administration by
HUD to determine whether a require-
ment for the squipment exists in other
Federal agencies. HUD shall issue in-
gtructions to the recipient no later
than 120 calendar days after the recipi-
ent’s request and the following proce-
dures shall govern,

(1) If so instructed or if disposition
instructions are not issued within 120
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calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the ecuipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by HUD
for such costs incurred in its disposi-
tion.

(4y HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
be subject to the following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(ii) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.

(1i1) When HUD exercises its right to
take title, the equipment shall he sub-
ject to the provisions for federally-
owned ecuipment.

§84.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-

pendable property shall vest in the re-

cipient upon acquisition. If there is a

§84.36

residual inventory of unused supplies
exceeding $5000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, bhut shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, as long as
the Federal Government retains an in-
terest in the supplies.

§84.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. HUD
reserves a royalty-free, nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(¢) HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for HUD purposes.

(d)(1) In addition, in response Lo a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced ander
an award that were used by HUD in de-
veloping an agency action that has the
force and effect of law, HUD shall re-
quest, and the recipient shall provide,
within a reasonable time, the research
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data so that they can be made avail-
able to the public through the proce-
dures established under the FOIA, If
HUD obtains the research data solely
in response to a FOIA request, HUD
may charge the requester a reasonable
fee equaling the full incremental cost
of obtaining the research data. This fee
should reflect costs incurred by HUD,
the recipient, and applicable subrecipi-
anty, This fee is in addition bo any fees
HUD may assess under the FOIA (&
U.S.C. bh2(a)4)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(1) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such ag information that
cowld be used to identify a particular
person in a research study.

(ii) Published 1s defined
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) HUD publicly and officially cites
the research findings in suapport of an
agency action that has the force and
effect ot law,

(iii) Used by HUD in developing an
agency action that has the force and ef-
fect of law is defined as when HUD pub-
licly and officially cites the research
findings in support of an agency action
that has the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient, The reciplent
shall use that property for the origi-

as either
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nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall occur in accord-
ance with the provisions of §84.34(g).

(59 FR 47011, Sept. 13, 1994, as amended at 65
PR 50499, dMay 11, 2000]

534,07

Real property. equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.

Property wrust relationship.

PROCUREMENT STANDARDS

§84,40 Purpose of procurement stand-
ards.

Sections 84.41 through 84.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicabie Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or executive order or approved
by OMB.

§84,41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities  arising
under its contractis). The recipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
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support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature,
Matters concerning violation of statute
are to be referred to such Federal,
State or local authority as may have
proper jurisdiction.

§84.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is ahout to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to bhe applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§84.43 Competition.

All procurement transactions shall
he conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
hids and/or requests for proposals shall
he excluded from competing for such

§84.44

procurements. Awards shall be made to
the hidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. The other factors shall include
the bidder's or offeror’s compliance
with Section 3 of the Housing and
Urhan Development Act of 1968 (12
U.S.C. 1701u). hereafter referred to as
“Section 3.7 Section 3 provides that, to
the greatest, extent feasible, and con-
sistent, with existing Federal, State,
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be
directed to low- and very low-income
persons. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
hid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§84.44 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)(1), (a)(2) and
(a)(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(i1) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to he used in evaluating bids or
proposals.

(ii1) A description, whenever prac-
ticable, of technical requirements in
terms of functions to he performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.
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§84.44

(iv) The specific features of ‘‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference. to the extent prac-
picable and economically teasible, for
vroducts and  services thot  colperve
natural resources and protect the envi-
ronment and are snergy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of TFederal awards
shall take all of the following steps to
further this goal,

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business
enterprises,

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women’s bhusiness enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
tor one of these firms to handle individ-
ually. :

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined hy the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-

24 CFR Subtitle A (4-1-09 Edition)

volved. The ‘‘cost-plus-a-percentage-of-
cost” or “‘percentage of construction
cost’’ methods of contracting shall not
he used.

(d) Contracts shall be made only with
responsibie contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposad procurement.
Consideration shall be given to such
Mathels as conuractor integrity; com-
pliance with public policy, inciuding,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701u); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted by implementa-
tion of Executive Ovrders 12549 and
19689, “Debarment and Suspension,’” at
2 CFR part 2424.

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, ete., when any
of the following conditions apply.

(1) A recipient’'s procurement proce-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(2) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 403 (11).
whichever is greater, and is to bhe
awarded without competition or only
one bid or offer is received in response
to a solicitation.

(3) The procursment, which is ex-
pected to exceed the small purchase
threshold, specifies a “‘brand name”
product,

(4) The proposed award over the
small purchase threshold is to be
awarded to cother than the apparent
low bidder under a sealed bhid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creagses Lthe contract amount by more
than the amount of the small purchase
threshold.

[69 PR 47011, Sept. 13, 1994, as amended at 72
'R 73492, Dec. 27, 2007}
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§84.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, inecluding the comparison of
price quotations submitted, market
prices and similar indicia. together
with discounts. Cost analysis is the re-
view and evaluation of each slement of
cost to determine reasonableness,
allocability and allowability.

§84.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

: (c) Basis for award cost or price.

§84.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§84.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also bhe applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or bhreaches the
contract terms, and provide for such
remedial actions as may bhe appro-
priate.

(h) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner hy

§84.48

which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may he
terminated hecause of circumstances
beyond the control of the contractor.

(¢) . Except as otherwise required by
statute., an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may
accept the bonding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government's interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The ‘‘bid guarantee’” shall con-
sist of a firm commitment such as a

bid bond, certified check, or other ne--

gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance hond on the part of
the contractor for 100 percent of the
contract price. A ‘performance hond”
is one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment hond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond” is one
execubed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situatbions described herein, the bonds
shall be ohtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
293, “Surety Companies Doing Business
with the United States.”
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(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptrolier
General of the United States, or any of
their duly authorized representatives,
shall have access to any hooks, docu-
menta, papers and records of the con-
pructor which are dirvectly pertinent to
noospecific progroin for the purpose of
making audits, examinations, excerpts
and transcriptions.

(e) All contracts, including small
purchases, awarded by reciplents and
their contractors shall contain the pro-
curement provisions of Appendix A to
this rule, as applicable.

REPORTS AND RECORDS

§84.50 Purpose of reports and records.

Sections 84.51 through 84.53 set forth
the procedures for monitoring and re-
porting on the recipient’s financial and
program performance and the nec-
essary standard reporting forms. They
also set forth record retention require-
ments.

§84.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit requive-
ments as delineated in §84.26.

(h) HUD shall prescribe the frequency
with which the performance reports
shall be submitted, Except as provided
in §84.51(f), performance reports shall
not be required move frequently than
quarterly or less frequently than annu-
ally. Annual reports shall be due 90 cal-
endar days after the grant year; quar-
terly or semi-annual reports shall be
due 30 days after the reporting period.
HUD may require annual reports before
the anniversary dates of multiple year
awards in leu of these reguirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

(¢) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

24 CFR Subtitle A (4—1-09 Edition)

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the oubput
of programs or projects can be readily
quantitied.  such  gquantibavive | dabi
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals

were not met, if appropriate.
_ (3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(&) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award, This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa-
tion,

(gy HUD may make site visits. as
neesded.

(h) HUD shall comply with clearanoce

reguirements of 5 CFR part 1320 when

requesting performance data from re-
cipients.

§ 84,52 FPinancial reporting,

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtalning tinancial in-
formation from recipients.

(1) SIP-269 or SF-269A, Financlal Sta-
tus Report.

(i) HUD requires recipients to use the
SF-269 or SF-269A to report the status
of funds for all nonconstruction
projects or programs. HUD has the op-
tion of not requiring the SI*-269 or S
269A when the SIP-270, Request for Ad-
vance or Reimbursement, or SI-272,
Report of Federal Cash Transactions, is
determined to provide adequate Infor-
mation to meet its needs, except that a
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final SF-269 or SF-260A shall be re-
quired at the completion of the project
when the SF-270 is used only for ad-
vances.

(i1) HUD shall prescribe whether the
report shall he on a cash or accrual
basis. If HUD requires accrual informa-
tion and the recipient’s accounting
records are not normally kept on the
accrual basis, the recipient shall not be
required to convert its accounting sys-
tem, hut shall develop such accrual in-
formation through best estimates
hased on an analysis of the documenta-
tion on hand.

(iil) BUD shall determine the 1ire-
quency of the Financial Status Report
for each project or program, consid-
ering the size and complexity of the
particular project or program. How-
ever, the report shall not be required
more frequently than quarterly or less
frequently than annually. A final re-
port shall he required at the comple-
tion of the agreement.

(iv) HUD requires recipients to sub-
mit the SF-269 or SF-269A (an original
and no more than two copies) no later
than 30 days after the end of each spec-
ified reporting period for guarterly and
semi-annual reports, and 90 calendar
days for annual and final reports. Ex-
tensions of reporting due dates may be
approved by HUD upon request of the
recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(1) When funds are advanced to re-
cipients HUD shall require each recipi-
ent to submit the SF-272 and, when
necessary, its continuation sheet, SF-
272a. HUD shall use this report to mon-
itor cash advanced to recipients and to
obtain dishursement information for
each agreement with the recipients.

(i) HUD may require forecasts of
Federal cash requirements in the ‘‘Re-
marks’ section of the report.

(iii) When practical and deemed nec-
egsary, HUD may require recipients to
report in the “Remarks’” section the
amount of cash advances received and
retained in excess of three days. Re-
cipients shall provide short narrative
explanations of actions talken to reduce
the excess halances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar

§84.53

days following the end of each guarter.
HUD may require a monthly report
from those recipients receiving ad-
vances totaling $1 million or more per
year.

(v) HUD may waive the requirement
for submission of the SE-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient. provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in HUD’s opinion, the recipi-
ent's accounting controls are adequate
to minimize excessive ¥Federal ad-
vances; or

(C) When the electronic payment
mechanisms provide adequate data.

(b) When HUD needs additional infor-
mation or more frequent reports, the
following shall be observed.

(1) When additional information is
needed to comply with legislative re-
quirements, HUD shall issue instruc-
tions to require recipients to submit
such information under the “Remarks”
section of the reports.

(2) When HUD determines that a re-
cipient’s accounting system does not
meet the standards in §84.21, additional
pertinent information to further mon-
itor awards may be obtained upon writ-
ten notice to the recipient until such
time as the system is brought up to
standard. HUD, in obtaining this infor-
mation. shall comply with report clear-
ahce requirements of 5 CFR part 1320.

(3) HUD will shade ocut any line item
on any report if not necessary.

(4) HUD may accept the identical in-
formation from the recipients in ma-
chine readable format or computer
printouts or electronic outputs in lieu
of prescribed formats.

(5) HUD may provide computer or

- electronic outputs to recipients when

such expedites or contributes to the ac-
curacy of reporting.

484,53 Retention and access require-

ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
HUD shall not impose any other record
retention or access requirements upon
recipients.
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§84.60

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annuwally, from the date of the submis-
sion of the quarterly or annual finan-
as anthorized by HUD. The
3 sions are the following,

(1, If any litigation, claim, or audit is
started belore the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years atter final
disposition.

(3) When records are transferred to or
maintained by HUD, the 3-year reten-
tion regquirement is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocation plans, etc. as specified in
§ 84.53(g).

(¢) Copies of original records may be
substituted for the original records if
authorized by HUD,

(d) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are conginuously needed
for joint use.

(e) HUD, the Inspector Gemneral,
Comptroller General of the United
States, or any of their duly authorized
representabives, have the right of time-
ly and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents., This right
also includes timely and reasonable ac-
cess Lo a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents, The rights of
aceess in this paragraph (e) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained,

24 CFR Subtitle A (4-1-09 Edlition)

(f) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to

the Freedom of Information Act (5
U.5.C, 559 if the records had belonged
po HUD.

(g) Indirect cost rate proposals, cost al-
locution plans, etc. Paragraphs (g)(1) and
(g)(2) of this section apply to the fol-
lowing types of documents, and their
supporting records—indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate -at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe henefit
rates).

) If submitted for negotiation. If the
recipient submits to HUD or the sub-
recipient submits to the recipient the
proposal, plan, or other computation to
form the basis for negotiation of the
rate, then the 3-year retention period
for its supporting records starts on the
date of such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to HUD or the subrecipient is not re-
quired to submit to the recipient the
proposal, plan., or other computation
for negotiation purposes. then the 3-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
compubation,

TWBRMINATION AND ENFORCEMENT

§84.60 Purpose of termination and en-
forcement.
Sections 84,61 and 84.62 get torth uni-
form suspension, termination and en-
forcement procedures.

§ 84.61

(a) Awards may bhe terminated in
whole or in part only if paragraphs
(a)l), (ax2) or (ax8) of this section
apply.

Termination.
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(1) By HUD, if a recipient materially
fails to comply with the terms and ‘con-
ditions of an award.

(2) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions. including the effective date
and, in the case of partial termination,
the portion to he terminated.

(3) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)1) or (a)2)
of this section.

() If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§84.62 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation. assurance, application. or
notice of award, HUD may, in addition
to imposing any of the special condi-
tions outlined in §84.14, take one or
more of the following actions, as appro-
priate in the circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(h) Hearings and appeals. In taking an
enforcement action, HUD shall provide

§84.71

the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (c)(1) and (c)(2) of this
section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
jdentified in this' section, including
suspension and termination, do not
preclude a recipient from heing subject
to debarment and suspension under
HUD’s regulations at 2 CFR part 2424
(see §84.13).

[69 'R 47011, Sept. 13, 1994, as amended at 72
TR 73492, Dec. 27, 2007]

Subpart D—After-the-Award
Requirements

§84.70 Purpose.

Sections 84.71 through 84.73 contain
closeout procedures and other proce-
dures for suhbsequent disallowances and
adjustments.

§84.71 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of comple~
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award, HUD may approve extensions
when requested by the recipient.
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(b) Unless HUD authorizes an exten-
sion, a recipient shall liguidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of compie-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions.

(¢) HUD shall malke prompt payments
o o recipient for allowable reimburs-
nhie nuder the award being closed
out,

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that HUD has advanced or paid and
that is not authorized to be retained by
the recipient for use in other projects.
OMB Circular A-129 governs unreturned
amounts that become delinguent debts.

(e) When authorized by the terms and
conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
received.

() The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.31 through 84.37.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, HUD shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit,

COLE

V84,72 Subsequent adjustments and

continuing responsibilities.

ta) The closeout of an award does not
atlect any of the following.

(1) The right of HUD to disallow costs
and recover funds on the basis of a
later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audic requirements in §84.26.

4) Property management require-
ments in §§84.31 through 84.37,

(65) Records retention as required in
§84.53.

(h) After closeout of an award, a rela-
tionship created under an award may
he modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsibilities

24 CFR Subtitle A (4-1-09 Edition)
5

of the recipient referred to in §84.73(a),
including those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the recipient, as appro-
priate.

$84.73 Collection of amounts due,

(a) Any funds paid to a recipient in
excess of the amonnt v which the re-
cipient is finally determined o be snti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not pald within a
reasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)1), (a)2) or (a)3) of this
section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(h) Except as otherwise provided by
law, HUD shall charge interest on an
overdue debt in accordance with 4 CFR
Chapter II, “‘Federal Claims Collection
Standards.”

Subpart E—Use of Lump Sum
Grants

§84.80 Conditions for use of Lump
Sum (fixed price or fixed amount)
grants,

(a) Heads of awarding activities
(HAAs) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
alation or Notice of Funding Avail-
ability. For other awards, discretion
may be provided to Grant Officers to
determine the funding arrangement on
a transaction basis. In such cases,
Grant Officers shall document the basis
for selection of the funding arrange-
ment in the negotiation record, Appro-
priate congideration to fixed amount
(lump sum) awards shall be made if one
or more of the following conditions are
present:

(1) The HUD funding amount is defi-
nitely less than the total actual cost of
the project.

(2) The HUD funding amount does not
excead $100,000 or the small purchase
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threshold fixed at 41 U.S.C. 403 (11),
whichever is greater.

(3) The project scope is very specific
and adequate cost, historical, or unit
pricing data is available to establish a
fixed amount award with assurance
that the recipient will realize no incre-
ment above actual cost.

(h) [Reserved]

§$84,81 Definition.

(a) A lump sum award is an award for
a predetermined amount, as set forth
in the grant agreement, which amount
does not vary with the amount of the
recipient’s actual incurred costs. Under
this type of award, HUD does not pay
the recipient for its incurred costs hut
rather for completing certain defined
events in the work or achisvement of
some other well-defined milestone.
Some of the ways in which the grant
amount may be paid are, but are not
limited to:

(1) In several partial payments, the
amount of each agreed upon in ad-

“vance, and the “milestone’” or event
triggering the payment also agreed
upon in advance, and set forth in the
grant;

(2) On a unit price hasis, for-a defined
unit or units (such as a housing coun-
seling unit), at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(3) In one payment at grant comple-
tion.

(h) The key distinction between a
lump sum and a cost reimbpursement
grant is the lack of a direct relation-
ship between the costs incurred by the
recipient and the amount paid by HUD
in the lump sum arrangement.

$84.82 Provisions applicabie only to
lump sum grants.

In addition to the provisions of this
subpart B, subparts A and B of this
part apply to lump sam grants.

(a) Financial and program manage-
ment., Paragraphs () through (e) of this
section prescribe standards for finan-
cial management systems, methods for
making payments, budget revision ap-
provals, and making audits.

() Standaerds for financial management
systems. (1) Records that identify ade-
quately the source and application of

§84.82

funds for federally-sponsored activities
are required. These records shall con-
tain information pertaining to Federal
awards, authorizations, obligations,
unohligated balances, assets, outlays,
income and interest.

(2) Effective control over and ac-
countability for all funds, property and
other assets are required. Recipients
shall adequately safeguard all such as-
sets and assure they are used solely for
authorized purposes.

(3) Comparison of outlays with hudg-
st amounts for each award is required.
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the recipient, HUD, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(5) HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government’s interest.

(6) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

(¢) Payment. (1) The standard gov-
erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not
require separate depository accounts
for funds provided to a recipient or es-
tablish any eligibility requirements for
depositories for funds provided to a re-
cipient. However, recipients must be
ahble to account for the receipt, obliga-
tion and expenditure of funds.

(2) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members). '

(3) Except as noted elsewhere in this
part, only the following forms shall be
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authorized for the recipients in re-
questing payments. HUD shall not re-
quire more than an original and two
copies of these forms.

(i) SF-270, Request for Advance or Re-
imbursement. HUD has adopted the SF-
270 as a standard form for all non-
construction programs when electronic
funds transter or predetermined ad-
vance methods are not ased. The 3W-
o7 shall alpo be ased for lump osum
payment requests. HUD, however, has
the option of using this form for con-
struction programs in lieu of the SF-
271, “*Outlay Report and Request for
Reimbursement for Construction Pro-
grams.’”’

(i) SF-271, Outlay Report and Regquest
for Reimbursement for Construction Pro-
grams. HUD has adopted the SF-271 as
the standard form to be used for re-
questing reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor-
mation to meet HUD's needs.

(@) Revision of budget and program
plans. (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award
process, It may include either the Fed-
eral and non-Federal share, or only the
Federal share, depending upon HUD re-
quirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate.

(2) Recipients are required to report
deviations from program plans, and re-
quest prior approvals for budget and
program plan revisions, in accordance
with this section.

(3) For nonconstruction awards, re-
cipients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
SONS,

(1) Change in the scope or the objec-
tive of the project or program (even if
there 1s no associated hudget revision
requiring prior written approval).

(iiy The need for additional Federal
funding.

(1i1) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply to
the puarchase of supplies, material,
equipment or general support services.

24 CFR Subtitle A (4-1-09 Edlition)

(4) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(5) Bxcept for requirements listed in
paragraphs (A)3)(1) and (d)8)(ii) of this
section, HUD is authorized, at its op-
tion, to waive cost-related and admin-
istrative prior written approvals re-
guired by Circalar A-110 and OMB Cir-
cudare A-91 and A-IRC HBuach o walvers
may include authorizing recipients to
do any one or more of the following.

(i) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award. This
action may be taken unless:

(A) The terms and conditions of
award prohibit the extension.

(B) The extension requires additional
Federal funds.

(C) The extension involves any
change in the approved objectives or
scope of the project.

(8) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (d)6)i)
or (d)(6)(ii) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(ii) The need arises for additional
Federal funds to complete the project.

(7) No other prior approval require-
ments tor specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(8) When HUD makes an award that
provides support for hoth construction
and nonconstruction work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers hetween the
two types of work supported.

(e) Non-Federal audits., (1) Recipients
and subrecipients that are institutions
of higher education or other non-profit
organizations  (ncluding  hospitals)
shall be subject to the audit require-
ments contained in the Single Audit
Act Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133,

Jert
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“Audits of States, Local Governments,
and Non-Profit Organizations,’’

(i) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133. **Audits of States,
Local Governments, and Non-Profit Or-
ganizations."” For HUD programs, a
non-protfit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity.

(ii) [Reserved]

(2) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501~
7507) and revised OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.”

(3) For-profit hospitals not coversd
by the audit provisions of revised OMB
Circular A-133 shall he subject to the
audit requmirements of the Federal
awarding agencies.

(4) Commercial organizations shall he
subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document,

[69 FR 47011, Sept. 13, 1994, as amended at 62
PR 61617, Nov. 18, 1997]

§84.83 Property standards,

(a) Purpose of property standards.
Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
project supported by a Federal award.
HUD shall reguire recipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
statute. The recipient may use its own
property management standards and
procedures provided it observes the
provisions of paragraphs () through (g)
of this section.

(b) Inswrance coverage. Recipients
shall, at a minimum, provide the equiv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property
owned by the recipient. Federally-
owned property need not be insured un-

§84.83

less required by the terms and condi-,

tions of the award.

(¢c) Real property. HUD prescribes the
following requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards:

(1) T'itle to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it 18 needed and
shall not encumber the property with-
out approval of HUD.

(2) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by HUD.

() Federally-owned and exempt prop-
erty—(1) Federally-owned property—(3d)
Title ta federally-owned property remains
vested in the Federal Government. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD. Upon
completion of the award or when the
property is no longer needed, the re-
cipient shall report the property to
HUD for further HUD utilization.

(ii) If HUD has no further need for
the property, it shall he declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (15 U.S.C, 3710
I)) to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.O. 12821,
“Improving Mathematics and Science
Hducation in Support of the National
HEducation Goals.”) Appropriate in-
structions shall he issued to the recipi-
ent by HUD.

(2) Exempt property. When statutory
authority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
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rexempt property.’”’ Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

(e) Equipment. (1) Title to equipment
acquired by a recipient with Federal
funds shall vest in the recipient, sub-
jeet Lo conditions of thiz section.

oy The rcecipient shall use the squin-
ment i the project or program  for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the eguipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(i) Activities sponsored by HUD
which funded the original project; then

(ii) Activities sponsored by other
Federal awarding agencies.

(3) During the time that equipment is
used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored hy other Federal awarding agen-
cles. I the equipment is owned by the
TFederal Government, use on other ac-
tivities not sponsored by the Federal
rovernment shall be permissible if au-
thorized by HUD.

(4) The recipient’s property manage-
ment standards lor squipment acquired
with Federal funds and federally-owned
equipment shall include all of the tol-
lowing,

(i) Bquipment records shall be main-
tained accurately and shall include the
following information.

(A) A description of the equipment.

(B) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

24 CFR Subtitle A (4-1-09 Edition)

(C) Source of the equipment, includ-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government.

(E) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(I") Location and condition of the
suipment and she dabe the informuo-
rion was reporsed,

il Bguipment owned by che ederal
Government shall be identified to indi-
cate Federal ownership.

(iii) A physical inventory of equip-
ment shall be taken and the results
reconciled with the equipment records
at least once every two years. Any dif-
ferences Dbetween quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
eguipment.

(iv) A control system shall be in ef-
fect to insure adequate safeguards to
prevent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

(v) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(5) HUD may reserve the right to
transter the title to the Federal Gov-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
be subject to the following standards,

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(11) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.
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(1i1) When HUD exercises its right to
take title, the equipment shall he sub-
ject to the provisions for federally-
owned equipment.

(f) Intangidle property. (1) The recipi-
ent may copyright any work that is
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, ander an award. HUD reserves
a royalty-free, nonexclusive and irrev-
ocable right to reproduce. publish. or
otherwise use the work tor Federal pur-
poses, and to authorize others to do so.

(2) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”’

(3) Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs (£)3)(1) and (£)(8)(ii) of this sec-
tion.

(i) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award.

(i) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

(4) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose.

(g) Property trust relationship. Real
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the recipient
as trustee for the heneficiaries of the
project or program under which the
property was acquired or improved.
HUD may require recipients to record
liens ov other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.

§ 84.84 Procurement standards.

(a) Purpose of procurement standards.
Paragraphs (h) through (i) of this sec-
tion set forth standards for use by re-

§84.84

cipients in establishing procedures for
the procurement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds. These standards are fur-
nished to ensure that such materials
and services are obtained in an effec-
tive manner and in compliance with
the provisions of applicable Federal
statutes and executive orders. No addi-
tional procurement standards or re-
gquirements shall he imposed by HUD
upon recipients, unless specifically re-
quired by Federal statute or executive
order or approved by OMB.

(h) Recipient responsibilities. The
standards contained in this section do
not relieve the recipient of the con-
tractual responsibilities arising under
its contract(s). The recipient is the re-
sponsible authority, without recourse
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
an award or other agreement. This in-
cludes disputes, claims, protests of
award, source evaluation or other mat-
ters of a contractual nature. Matters
concerning violation of statute are to
be referred to such Federal, State or
local authority as may have proper ju-
risdiction.

(¢) Codes of conduct. The recipient
shall maintain written standards of
conduct governing the performance of
its employees engaged in the award and
administration of contracts. No em-
ployee, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a contract supported by
Federal funds if a real or apparent con-
flict of interest would be involved.
Such a conflict would arise when the
employee, officer, or agent, any mem-
ber of his or her immediate family, his
or her partner, or an organization
which employs or is ahout to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award. The officers, em-
ployees, and agents of the recipient
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary
value from contractors, or parties to
subagreements. However, recipients
may set standards for situations in-
which the financial interest is not sub-
stantial or the gift is an unsolicited
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item of nominal value. The standards
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient.

(dy Competition. All procurement
transactions shall be conducted in a
manner to provide, Ho the maximum
extent practical, open and free com-
petition, The recipient shall be alert vo
revalzasionnl contlicts of lnterest ag
well  as  noncompetitive practices
among contractors that may restrict
or eliminate competition or otherwise
restrain trade, In order to ensure objec-
tive contractor performance and elimi-
nate unfair competitive advantage,
contracvors that develop or draft speci-
fications, requirements, statements of
work, invitations for bhids and/or re-
quests for proposals shall be excluded
{rom competing for such procurements.
Awards shall he made to the bidder or
offeror whose hid or offer is responsive
to the solicitation and is most advan-
tageous to the recipient, price, gquality
and other factors considered. The other
factors shall include the bhidder's or
offeror’s compliance with Section 3 of
the Housing and Urban Development
Act of 1968 (12 U.S8.C. 1701w), hereafter
referred to as ‘‘Section 3. Section 3
provides that, to the greatest extent
feasible, and consistent with existing
FFederal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very
low-income persons. Solicitations shall
clearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the hid or offer to be evalu-
ated by the recipient. Any and all bids
or offers may bhe rejected when it is in
the recipient’s interest to do so.

(€)' Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedurss. These procedurss
shall provide for, at a minimwm, that
paragraphs  (e)(1)(i), (exD)(ii) and
(e)(1)(ii1) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(ii) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would he
the most economical and practical pro-
cuarement for the recipient.

24 CFR Subtiile A (4-1-09 Edition)

(1il) Solicitations for goods and serv-
ices provide for all of the following.

(A) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(B Reguirements which the bidders
offeror must litll and all other fac-
tors to be used in evalunating bids or
proposals.,

(C) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(D) The specific features of ‘“‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

() The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(F) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(2) Positive efforts shall be made by
recipients to utilize small husinesses,
minority-owned firms, and women’s
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(i) Ensure that small businesses, mi-
nority-owned firms, and women’'s husi-
ness enterprises are used to the fullest
extent practicable,

(i1} Make information on forth-
coming opportunities available and ar-
range time frames for purchases and
contracts to encourage and facilitate
participation by small businesses, mi-
nority-owned firms, and women's husi-
ness enterprises,

(1i1) Consgider In the contract process
whether firms competing tor larger
contracts intend to subcontract with

small husinesses, minority-owned
firms, and women's business enter-
prises.

(iv) Encourage contracting with con-
sortiums of small businesses, minority-
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owned firms and woinen’'s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(v) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small buginesses, minority-owned firms
and women's business enterprises.

(3) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined hy the recipient bhut shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved., The ‘‘cost-plus-a-percentage-of-
cost” or ‘“percentage of construction
cost’” methods of contracting shall not’
be used.

(4) Contracts shall he made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701u); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumistances, contracts with certain
parties are restricted, as set forth at 2
CFR part 2424,

(5) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(i) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110,

(i) The procurement is expected to
exceed $100.000 or the small purchase
threshold fixed at 41 U.S.C. 403 (11),
whichever is greater, and is to be
awarded without competition or only
one hid or offer is received in response
to a solicitation.

§84.84

(iii) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“brand name"
product.,

(iv)y The proposed award over the
small purchase threshold is to bhe
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(v} A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

(f) Cost and price analysis, Some form
of cost or price analysis shall be made
and documented in the procurement
files in connection with every procure-
ment action. Price analysis may be ac-
complished in various ways, including
the comparison of price quotations sub-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
ysis is the review and evaluation of
each element of cost to determine rea-
sonableness, allocability and allow-
ability.

g) Procurement records. Procurement
records and files for purchases in ex-
cess of the small purchase threshold
shall include the following at a min-
imum:

(1) Basis for contractor selection;

(2y Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(3) Basis for award cost or price.

(h) Contract administration. A system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow
up of all purchases. Recipients shall
evaluate contractor performance and
docwment, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract.

1) Contract provisions. The recipient
shall include, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts. The following provisions
shall also be applied to subcontracts.

(1) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,

489




§84.85

or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate. :

(2) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient. includine the manner by
which sermination shall be effected
and She boels [Or sestlement. Inooudi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor,

(3) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) {for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000, For those contracts or sub-
contracts exceeding $100,000, HUD may
accept the bonding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

(i) A bhid guarantee from each bidder
equivalent to tive percent ot the bid
price. The 'bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiahle instrument accompanying a
bid as assurance that the bhidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(ii) A. performance bond on the part
of the contractor for 100 percent of the
contract price. A “performance bond”
is one executed in connection with a
contract to secure fulfiliment of all the
contractor's obligations under such
contract.

(111) A payment bond on the part of
the contractor for 100 percent of the
contract price., A “payment bond” is
one executed In connection with a con-
tract to assure payment as required by
statute of all persons supplying labor

24 CFR Subtifle A (4-1-09 Edition)

and material in the execution of the
work provided for in the contract.

(iv) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

rdy ALl negotiated contracts (except
rhose for less thon bthe small purchuse
chreshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(6y All contracts, including small pur-
chases, awarded by recipients and their
contractors shall contain the procure-
ment provisions of Appendix A to this
rule, as applicable.

[59 FR 47011, Sept. 13, 1994, as amended at 72
FR 73492, Dec. 27, 2007]

§84.85 Reports and records.

(a) Purpose of reports and records.
Paragraphs (b) and (c) of this section
gset forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
necessary standard reporting forms,
They also set forth record retention re-
uirements.

(h)y Monitoring wnd reporting program
performance. (1) Recipients are respon-
gible for managing and monitoring
each project, program, subaward, func-
tion or activity supported by the
award. Recipients shall monitor sub-
awards bto ensure subrecipients have
met the audit requirements as delin-
eated in §84.82(e).

(2) The Federal awarding agency
shall prescribe the frequency with
which the performance reports shall be
submitted. Except as provided in para-
graph (b)6) of this section, perform-
ance reports shall not be required more
frequently than quarterly or less fre-
quently than annually., Annual reports
shall be due 90 calendar days after the
grant year; quarterly or gemi-annual
reports shall be due 30 days after the
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reporting period. The Federal awarding
agency may require annual reports he-
fore the anniversary dates of multiple
year awards in lieu of these require-
ments. The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

(3) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

t4) When recuired, performance re-
ports shall generally contain. for each
award. brief information on each of the
following:

(i) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can he readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(i) Reasons why established goals
were not met, if appropriate.

(5) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(6) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action talken or contemplated. and any
assistance needed to regolve the situa-
tiomn.

(7Y HUD may make site visits, as
needed.

(8) HUD shall comply with clearance
requirements of 5§ CFR part 1320 when
requesting performance data from re-
cipients.

(¢c) Retention and access requirements
for records. (1) This paragraph (c) sets
forth requirements for record retention
and access to records for awards to re-
cipients. TFederal awarding agencies
shall not impose any other record re-
tention or access requirements upon
recipients.

(2) Financial records, supporting doc-
uments., statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of

§84.85

the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized hy HUD. The
only exceptions are the following.

(i) If any litigation, claim, or audit is
started hefore the expiration of the 3-
year period, the records shall be re-
tained until all litigation. claims or
audit findings involving the records
have heen resolved and final action
taken.

(ii) Records for real property and
equipment acquired with Federal funds
shall he retained for 3 years after final
disposition.

(iil) When records are transferred to
or maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(3) Copies of original records may be
substituted for the original records if
authorized by HUD. ’

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value., However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use.

(6) HUD, the Inspector General,
Comptroller General of the TUnited
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted access to any
books, documents. papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents, This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph (c)5) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained.

(6) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall he
kept confidential and would have been
exempted from disclosure pursuant to
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the Freedom of Information Act (b
U.8.C. 552) if the records had belonged
to HUD., .

§$84.86 Termination and enforcement.

(a) Termination. (1) Awards may be
terminated in whole or in part only if
paragraphs (a))d), (axbdh, or
c( it of this section apnly.

iy By HUOD, if a vecipient materially
Sulln o comply with the berms aaud con-
ditions of an award.

(iiy By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated. .

(iii) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)1)d) or
(a)(1)ii) of this section.

(2) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.87(a)(1), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

(8) If costs are allowed, the cost prin-
ciples in §84.27 apply, even though the
award was made on a lump-sum basis.
Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of completion or by some other method
as determined by the Grant Officer, as
long as the method used results in an
syuitable settlement to both parties.

(h) knforcement—(1) Remedies for non-
compliance, 1f a recipient materially
fails to comply with the terms and con-
ditions of an award, whether stated in
a TFederal statute, regulation, assur-
ance, application, or notice of award,
HUD may, in addition to imposing any
of the specinl conditions outlined in

24 CFR Subtitle A (4-1-09 Edition)

lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(iiy Wholly or partly suspend or ter-
minate the current award.

(ii1) Withhold further awards for the
Project or program.

v Taice other remedies shat muy be
legally available.

(2y Hearings and appeals., In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved,

(8) Effects of suspension ond termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonahly avoidable are allowable
if paragraphs (b)(3)(1) and (bX3)(il) of
this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
ciplent hefore the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination. are noncancellable.

(i) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(4) Relationship to debarment and sus-

pension.  The enforcement remedies
identified in this section, including
suspension and termination, do not

preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84,13),

169 PR 47011, Sept. 18, 1994, as amended at 72
'R 73402, Doc, 27, 2007)

§84.87 Closeout procedures, subse-
quent adjustments and continuing
responsibilities.

(a) Closeout procedures, (1) Recipients

§84.14, take one or more of the fol- shall submit, within 90 calendar days
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after the date of completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the recipient. .

(2) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with $§84.83(h) through (g).

(h)y Subsequent adjustments and con-
tinuing responsibilities. (1) The closeout
of an award does not affect any of the
following:

(1) Audit requirements in §84.26.

(i) Property management require-
ments in §§84.83(h) through (g).

(i1i1) Records retention as required in
§84.53.

(2) After closeout of an award, a rela-
tionship created under an award may
he modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient are considered and pro-
visions made for continuing respon-
sihilities of the recipient, as appro-
priate.

APPENDIX A TO PART 84—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the
following provisions as applicable:

1. EBqual Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.O. 11246, “Equal Employ-
nient Opportunity.” as amended by R1.0.
11375. “Amending Executive Order 11246 Re-
lating to Hgual Employment Opportunity,’”
and as supplemented by regulations at 41
CFR part 60, “Office of Federal Coutract
Compliance Programs, Equal Employment
Opportunity, Department of Labor.”

2. Copeland *'Anti-Kickback’ Act (18 U.S.C.
3874 and 40 U.S.C. 276¢c)—All contracts and sub-
egrants in excess of 32000 for construction or
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland “Anti-Kickback' Act (18
U.S.C. 874), as supplemented by Department
of Lahor regulations (29 CFR part 3, “Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States’). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion. or
repair of public work, to give up any part of
the compensation to which he is otherwise

Pt. 84, App. A

. entitled. The recipient shall report all sus-
" pected or reported violations to HUD,

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than 52000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.8.C. 276a to a-7) and as supplemented by
Department of Labor regulations (20 CFR
part 5, “Labor Standards Provisions Applica-
ble to Contracts Governing Federally TIFi-
nanced and Assisted Construction’™). Under
this Act, contractors shall he required to pay
wages to laborers and mechanics at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not less than
once a week, The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labhor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations to
HUD.

4, Contract Work Hours and Safety Standards
Act (40 U.S.C. 327 through 333)—Where appli-
cable, all contracts awarded by recipients in
excess of S2000 for construction contracts and
in excess of $2500 for other contracts that in-
volve the employment of mechanics or labor-
ers shall include a provision for compliance
with Sections 102 and 107 of the Confract
Work Hours and Safety Standards Act (40
U.S.C. 327-333), as supplemented by Depart-
ment of Labor regulations (29 CFR part 5).
Under Section 102 of the Act, each con-
tractor shall be required to compute the
wages of every mechanic and laborer on the
hasis of a standard workweek of 40 hours.
Work in excess of the standard workweek is
permissible provided that the worker is com-
pensated at a rate of not less than 13 times
the basic rate of pay for all hours worked in
excess of 40 hours in the workweek. Section
107 of the Act is applicable to construction
work and provides that no laborer or me-
chanic shall he required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases ol supplies or materials or ar-
ticles ordinarily available on the open mar-
kket, or contracts for transportation or trans-
mission of intelligence.

5. Rights to Inventions Made Under « Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to
Inventions Made hy Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
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Agreements,”” and any implementing regula-
tions issued by HUD.
6. Clean Air Act (42 U.S.C. 7401 et seq.) and

the Federal Water Pollution Control Act (33 .

U.S.C. 1251 et seq.), as wmended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
S ITRLCL T0Y 8 seq. and the Pederal Water
Pollurion Contrnl Act as imended (33 T3.C.
1251 e seq.o. Violatious shall be veported Lo
HUD and the Regional Office of the Hnviron-
mental Protection Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or hid for an
award of $100,000 or more shall file the re-
quired certification, Bach tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Tederal contract, grant or any
other award covered by 31 U.S.C. 13562. Each
tier shall also disclose any lobbying with
non-Federal tunds that talkes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

69 FR 47011, Sept. 13, 1984, as amended at 72
FR 73493, Dec. 27, 2007]

PART 85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—General

Sec.

85,1 Purpose and scope of this part,
85.2 Scope of subpart.

85.3 Definitions.

86.4 Applicability.

85.5 Rffect on other issuances.

85.6 Additions and exceptions.

Subpart B—Pre-Award Requiremenits

85,10 Torms for applying for grants.

85,11 State plans,

$5.12 Special grant or subgrant conditions
for ‘*high-risk" grantees.

Subpart C—Post-Award Requirements

PPINANCIAL ADMINISTRATION
85,20 Standards for [inancial management
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86.21 Payment.

85.22 Allowable costs.

85.23 Period of availability of funds.
85.24 Mabching or cost sharing.
85.26 Program income.

85.26 Non-Federal audit.

CHANGES, PROPERTY, AND SUBAWARDS

85.30 Chanyges.

85.31 TRoeal property.

85.32 Equipmeunr.

3550 Supplies,

85,31 Copyrights.

85.35 Subawards to debarred and suspended
parties.

85,36 Procurement.

86,37 Subgrants.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

85,40 Monitoring and reporting program
performance.

85,41 Financial reporting.

85.42 Retention and access reguirements for
records.

85.43 Enforcement.

85.44 Termination for convenience,

Subpart D—After-the-Grant Requirements

85,50 Closeout,
85.51 Later disallowances and adjustments.
85.52 Collsction of amounts due.

Subpart E—Entitlement [Reserved]

AUTHORITY: 42 U.8.C. 3535(d).

sourew: 53 IR 8068, 8087, Mar, 11, 1988, un-
less otherwise noted.

Subpart A—General

§86.1 Purpose and scope of this part,

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments,

§$86.2 Scope of subpart,

This subpart containsg general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§86.3 Definitions.

As used in this part:

decrued  ewpenditures  mean  bhe
charges incurred by the grantee during
a given period requiring the provigion
of funds for: (1) Goods and other tan-

systoms. gihle property recelved: (2) services
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3. Indirect cost allocations not using rates.
In certain situations, a governmental unit,
because of the nature of its awards, may he
required to develop a cost allocation plan
that distributes indirect (and, in some cases,
direct) costs to the specific funding sources.
In these cases, a narrative cost allocation
methodology should be developed, docu-
mented, maintained for audit, or submitted,
as appropriate, to the cognizant agency for
review, negotiation, and approval.

4, Appeals. If a dispute arises in a negotia-
tion of an indirect cost rate (or other rate)
hetween the cognizant agency and the gov-
srnmental unit, the dispute shall be resolved
in accordance with the appeals procedures of
the cognizant agency.

5. Collection of unallowable costs and erro-
neous payments. Costs specifically identified
as unallowable and charged to Tederal
awards either directly or indirectly will bhe
refunded (including interest chargeable in
accordance with applicable Federal agency
regulations).

6. OMB assistance. To the extent that prob-
lems are encountered among the Federal
agencies and/or governmental units in con-
nection with the negotiation and approval
process, OMB will lend assistance, as re-
quired, to resolve such problems in a timely
majnner.

PARTS 226-229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Sec.

230.5 Purpose.

230,10 Scoype.

230.15 Policy.

230.20 Applicability.

230.25 Definitions

230.30 OMB responsibilities.

230.35 Federal agency responsibilities.

230.40 REffective date of changes.

230.45 Relationship to previous issuance.

230.50 Information Contact.

APPENDIX A TO PART 230—GENERAL PRIN-
CIPLES

APPENDIX B TO PART 230—SELECTED ITEMS OF
CosT

APPENDIX C TO PART 230—NON-PROFIT ORGA-~
NIZATIONS NOT SUBJECT TO THIS PART

AUTHORITY: 31 U.S.C, 508; 31 U.8.C. 1111: 41
17.8.C. 405; Reorganization Plan No. 2 of 1970;
I.0. 11541, 35 TR 10737, 3 CFR. 1966-1970, p. 939

SOURCE: 70 FR 51927, Aug. 31, 2005, uuless
otherwise noted.

2 CFR Ch. Il (1-1-09 Edition)

§230.5 Purpose. N

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations.

§230.10 Scope.

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Educational Institutions (OMB Cir-
cular A-21); State, local, and federally-
recognized Indian tribal governments
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87); or hospitals.

(b) The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part.

§230.15 Policy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or other agreements.
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individwal
cost elements by Federal agencies.

§$230.20 Applicability.

(a) These principles shall be used by
all Federal agencies in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contracts, and other contracts in which
costs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter referred to as
awards. The principles do not apply to
awards under which an organization is
not required to account to the Federal
Government for actual costs incurred.

(h) All cost reimbursement sub-
awards (subgrants, subcontracts, etc.)
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are subject to those Federal cost prin-
ciples applicable to the particular or-
ganization concerned. Thus, if a
subaward is to a non-profit organiza-
tion, this part shall apply, if a
subhaward is to a comumercial organiza-
tion, the cost principles applicable to
commercial concerns shall apply; if a
subaward is to g college or university,
1 CER part 240 411ul1 apply: W oa
wrbhayvaat] 1s boo e tocal, or feder-
ally-recognized lndmn tribal govern-
ment, 2 CFR part 225 shall apply.

(¢) Exclusion of some non-profit or-
ganizations. Some non-profit organiza-
tions, because of their size and nature
of operations, can be considered to be
similar to commercial concerns for
purpose of applicability of cost prin-
ciples. Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns. A listing of these organizations
is contained in Appendix C to this part.
Other organizations may be added from
time to time.

§230.25 Definitions.

(a) Non-profit organization means
any corporation, trust, association, co-
operative, or other organization which:

(1) Is operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public
interest;

(2) Is not organized primarily for
profit; and

(3) Uses its net proceeds to maintain.
improve, and/or expand its operations.
For this purpose, the term ‘‘non-profit
organization” excludes colleges and
universities: hospitals; State, local,
and lederally-recognized Indian tribal
rovernments; and those non-profit or-
ganizations which are excluded from
coverage of this part in accordance
with §230.20(¢).

(b) Prior approval means securing the
awarding agency’s permission in ad-
vance to incur cost for those items
that are designated as requiring prior
approval by the part and its Appen-
dices. Generally this permission will be
in writing, Where an item of cost re-
quiring prior approval is specified in
the budget of an award, approval of the
hudget constitutes approval of that
cost.

§230.50

§250.30 OMB responsibilities,

OMB may grant exceptions to the re-
quirements of this part when permis-
sible under existing law. However, in
the interest' of achieving maximum
uniformity, exceptions will be per-
mitted only in highly unusual cir-
cumstances.

38 Pederal  agency  responsibil-

The head of each Federal agency that

awards and administers grants and
agreements subject to this part is re-
sponsible for requesting approval from
and/or consulting with OMB (as appli-
cable) {for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions speci-
fied in the appendices to this part.

§230.40 Effective date of changes.

The provisions of this part are effec-
tive August 31, 2005. Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization’s next fis-

cal year. For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Federal agen-
cy agree. Barlier implementation, or a
delay in implementation of individunal
provisions, is also permitted by mutual
agreement between an organization
and the cognizant Federal agency.

§280.45 Relationship to previous
issuance,

(a) The guidance in this part pre-
viously was issued as OMB Circular A-
122, Appendix A to this part contains
the guidance that was in Attachment A
(g,enem] principles) to the OMB cir-
cular; Appendix B contains the guid-
ance that was in Attachment B (se-
lected items of cost) to the OMB cir-
cular: and Appendix C contains the in-
formation that was in Attachment C
(non-profit organizations not subject to
the Circular) to the OMB circular.

(h) Historically, OMB Circular A-122
superseded cost principles issued by in-
dividual agencies for non-protit organi-
zabions.

§ 230,50 Information contact,

Further information concerning this
part may be obtained by contacting the
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Office of Federal Financial Manage-
ment, OMB, Washington, DC 20503,
telephone (202) 395-3993.

APPENDIX A TO PART 230—GENERAL
PRINCIPLES

GENERAL PRINCIPLES

TABLE OF CONTENTS

A. Basic Considerations
. Composivion of total costs
. Factors affecting allowability of costs
. Reasonable costs
. Allocable costs
. Applicable credits
. Advance understandings
. Conditional exemptions
B. Direct Costs
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GENERAL PRINCIPLES

A, Basic Considerations

1. Composition of total costs. The total
cost of an award is the sum of the allowable
direct and allocable indirect costs less any
applicable credits.

2. Factors affecting allowability of costs.
To be allowable under an award, costs must
meet the following general criteria:

a. Be reasonable for the performance of the
award and he allocable thereto under these
principles.

h., Conform to any limitations or exclu-
sions set forth in these principles or in the
award as to types or amount of cost items.

c. Be consistent with policies and proce-
dures that apply uniformly to both federally-
financed and other activities of the organiza-
tion.

d. Be accorded cousistent treatment.

e. Be determined in accordance with gen-
erally accepted accounting principles
(GAAP).

f. Not be included as a cost or used to meet
cost sharing or miatching requirements of
any other federally-financed program in ei-
ther the current or a prior period.

g. Be adequately documented.

3. Reasonahle costs. A cost is reasonable if,
in its nature or amount, {t does not exceed
that which would be incurred by a prudent
person under the circumstances prevailing at
the time the decision was made to incur the

2 CFR Ch. Il (1-1-09 Edition)

costs. The question of the reasonableness of
specific costs must be scrutinized with par-
ticular care in connection with organizations
or separate divisions thereof{ which receive
the preponderance of their support from
awards made by Federal agencies. In deter-
mining the reasonableness of a given cost,
consideration shall be given to:

a. Whether the cost is of a type generally
recognized as ordinary and necessary for the
operation of the organization or the perform-
ance of the award.

h, The restraints or requirements imposed
by such factors as generally accepted sound
business practices, arms length bargaining,
Federal and State laws and regulations, and
terms and conditions of the award.

¢. Whether the individuals concerned acted
with prudence in the circumstances, consid-
ering their responsibilities to the organiza-
tion, its members, employees, and clients,
the public at large, and the Federal Govern-
ment.

d. Significant deviations from the estab-
lished practices of the organization which
may unjustifiably increase the award costs,

4, Allocable costs. a. A cost is allocable to
a particular cost objective, such as a grant,
contract, project, service, or other activity,
in accordance with the relative benefits re-
ceived. A cost is allocable to a Federal award
if it is treated consistently with other costs
incurred for the same purpose in like cir-
cumstances and if it:

(1) Is incurred specifically for the award.

(2) Benefits hoth the award and other work
and can he distributed in reasonable propor-
tion to the henefits received, or

(8) Is necessary to the overall operation of
the organization, although a direct relation-
ship to any particular cost objective cannot
be shown.

h. Any cost allocable to a particular award
or other cost objective under these principles
may not be shifted to other Federal awards
to overcome funding deficiencies, or to avoid
restrictions imposed by law or by the terms
of the award.

5. Applicable credits. a. The term applica-
ble credits refers to those receipts. or reduc-
tion of expenditures which operate to offset
or reduce expense items that are allocable to
awards as direct or indirect costs, Typical
examples of such transactions are: Purchase
discounts, rebates or allowances, recoveries
or indemnities on losses, insurance refunds,
and adjustments ol overpayments or erro-
neous charges, To the extent that such cred-
its accruing or received by the organization
relate to allowable cost, they shall be cred-
ited to the Federal Government either as a
cost reduction or cash refund, as appro-
priate.

h. In some instances, the amounts received
from the Federal Government to finance or-
ganizational activities or service operations
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should be treated as applicable credits. Spe-
cifically, the concept of netting such credit
{tems against related expenditures should he
applied by the organization in determining
the rates or amounts to be charged to Fed-
eral awards for services rendered whenever
the facilities or other resources used in pro-
viding such services have been financed di-
rectly. in whole or in part, by Federal funds.

¢. Por rules covering program income (i.e.,
wmeome  esarned  from  lederally-sup-
Dorten achivicies) see §215.24 ol 2 CT'R pawt
2o Dastorm sdmuadstralve  Qequirsimencs
tor Grants and Agreements with Institutions
of Higher Tducation, Hospitals, and Other
Non-Profit Organizations (OMB Circular A-
110).

6. Advance understandings. Under any
given award, the reasonableness and
allocability of certain items of costs may be
difficnlt to determine. This is particularly
true in connection with organizations that
receive a preponderance of their support
from Federal agencies, In order to avoid sub-
sequent disallowance or dispute based on
unreasonableness or nonallocability, it is
often desirable to seek a written agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of special or unusual
costs. The absgence of an advance agreement
on any element of cost will not, in itgelf, af-
fect the reasonableness or allocability of
that element.

7. Conditional exemptions, a. OMB author-
izes conditional exemption from OMB admin-
{strative requirements and cost principles
for certain Iederal programs with statu-
torily-aunthorized consolidated planning and
consolidated administrative funding, that
are identified by a TFederal agency and ap-
proved by the head of the Executive depart-
ment or establishment. A Federal agency
shatl consult with OMB during its consider-
ation of whether to grant such an exemption.

. To promote efficiency in State and local
program administration, when Federal non-
entitlement programs with common pur-
poses have specific statutorily-authorized
consolidated planning and consolidated ad-
ministrative funding and where most of the
State ageney's resources come from non-
Foederal sources, Federal agencies may o6x-
empt these covered State-administered, non-
entitlement grant programs from certain
OMB grants management requirements. The
exemptions wowld be from all but the
allocability of costs provisions of Appendix
A, subsection C.e. of 2 CFR part 226 (OMB
Circular A-87); Appendix A, Section C.4. of 2
CI'R part 220 (OMB Circular A-21); Section
A4, of this appendix; and from all of the ad-
ministrative requirements provisions of 2
CFR part 215 (OMB Circular A-110) and the
agencies’ grants management common rale.

c. When a Federal agency provides this
{lexibility, as a prerequisite to a State's ox-
creising this option, a State must adopt its
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own written fiscal and administrative re-
quirements for expending and accounting for
all funds, which are consistent with the pro-
visions of 2 CFR part 225 (OMB Circular A-
87), and extend such policies to all subrecipi-
ents. These fiscal and administrative re-
guirements must be sufficiently specific to
ensure that: Funds are used in compliance
with all applicable Federal statutory and
regulatory provisions. costs are -reasonable
e e vofor operating these programs.
and tonds are nor no be aged lor geneval ax-
penses required o cLlry out ofher respoa-
sibilities of a State or its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identi-
fied specifically with a particular final cost
objective, i.e., a particular award, project,
service, or osher dirvect activity of an organi-
zation. However, a cost may not he assigned
to an award as a direct cost if any other cost
incurred for the same purpose, in like cir-
cumstance, has been allocated to an award
as an indirect cost. Costs identified specifi-
cally with awards are direct costs of the
awards and are to be assigned directly there-
to. Costs identified specifically with other
final cost objectives of the organization are
direct costs of those cost objectives and are
not to he assigned to other awards directly
or indirectly.

2. Any direct cost of a minor amount may
be treated as an indirect cost for reasons of
practicality where the accounting treatment
for such cost is consistently applied to all
final cost objectives.

3. The cost of certain activities are not al-
lowable as charges to Federal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B to this pars). However, even
though thoese costs are unallowable for pur-
poscs ol computing charges to Federal
awards. they nonetheless must he treated as
direct costs for purposes of determining indi-
rect cost rates and be allocated their share
of the organization's indirect costs il they
represent activities which include the sala-
ries of personnel, occupy space, and honefit
from the organization's indirect costs.

4, The costs of activities performed pri-
marily as a sorvice to moembers, clients, or
the general public when significant and nec-
essary to the organization’s mission must he
treatad as diroct costs whother or not allow-
able and be allocated an equitable share of
indirect costs, Some sxamples of these types
ol activities include:

a. Maintenaunce of membership rolls, sub-
seriptions, publications, and related func-
tions.

b. Providing services and information to
mombers, legislative or administrative hod-
ies, or the public.

¢. Promotion, lobbying, and other forms of
public relations.
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d. Meetings and conferences except those
held to conduct the general administration
of the organization.

e. Maintenance, protection, and invest-
ment of special funds not used in operation
of the organization.

f. Administration of group benefits on he-
half of members or clients, including life and
hospital insurance, annuity or retirement
plans, financial aid, ete.

C. Indirect Costs

1. Indirect costs are those that have been
incarred for common or joint ohjectives and
cannot be readily identified with a par-
ticular final cost objective. Direct cost of
minor amounts may bhe treated as indirect
costs under the conditions described in sub-
paragraph B.2 of this appendix. After direct
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
be allocated to benefiting cost objectives. A
cost may not be allocated to an award as an
indirect cost if any other cost incurred for
the same purpose. in like circumstances, has
been assigned to an award as a direct cost.

2. Because of the diverse characteristics
and accounting practices of non-profit orga-
nizations, it is not possible to specify the
types of cost which may be classified as indi-
rect cost in all situations. However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances on buildings and equipment,
the costs of operating and maintaining fla-
cilities, and general administration and gen-
eral expenses, such as the salaries and ex-
penses of executive officers, personnel ad-
ministration, and accounting.

3. Indirect costs shall be classified within
two broad categories: “Facilities” and “*Ad-
ministration.” “Facilities’ is defined as de-
preciation and use allowances on buildings.
equipment and capital improvement, inter-
est on debt associated with certain buildings.
equipment and capital improvements, and
operabions and maintenance expenses, “‘Ad-
ministration' is defined as general adminis-
tration and general expenses such as the di-
rector’s office, accounting, personnel, library
expenses and all other types of expenditures
not listed specifically under one of the sub-
categories of “Facilities” (including cross al-
locations from other pools, where applica-
hle). See indirsct cost rate reporting require-
ments in subparagraphs D.2.e and D.3.g of
this appendix.

D. Allocation of Indirect Costs and
Determination of Indirect Cost Rates

1. General., a. Where a non-profit organiza-
tion has only one major function, or where
all its major functions benefit from its indi-
rect costs to approximately the same degree,
the allocation of indirect costs and the com-

2 CFR Ch. Il (1-1-09 Edition)

putation of an indirect cost rate may be ac-
complished ‘through simplified allocation
procedures, as described in subparagraph D.2
of this appendix,

b, Where an organization has several major
functions which bhenefit from its indirect
costs in varying degrees, allocation of indi-
rect costs may require the accumulation of
such costs into separate cost groupings
which then are allocated individually to ben-
efiting functions by means of a base which
hest measures the relative degree of benefit,
The indirect costs allocated to each function
avre then distributed to individual awards and
other activities included in that function by
means of an indirect cost rate(s).

c. The determination of what constitutes
an organization’s major functions will de-
pend on its purpose in being; the types of
services it renders to the public, its clients,
and its members: and the amount of effort it
devotes to such activities as fundraising,
public information and membership activi-
ties.

d. Specific methods for allocating indirect
costs and computing indirect cost rates
along with the conditions under which each
method should be used are described in suh-
paragraphs D.2 through 5 of this appendix.

e. The base period for the allocation of in-
direct costs is the period in which such costs
are incurred and accumulated for allocation
to work performed in that period. The base
period normally should coincide with the or-
ganization'’s fiscal year but, in any event,
shall be so selected as to avoid inequities in
the allocation of the costs.

9. Simplified allocation method. a. Where
an organization’s major functions benefit
from its indirect costs to approximately the
same degree, the allocation of indirect costs
may be accomplished by separating the orga-~
nization’s total costs for the base period as
either direct or indirect, and dividing the
total allowable indirect costs (net of applica-
ble credits) by an equitable distribution
hase, The result of this process is an indirect
cost rate which is used to distribute indirect
costs to individual awards. The rate should
he expressed as the percentage which the
total amount of allowable indirect costs
bears to the base selected. This method
should also he used where an organization
has only one major function encompassing a
number of individual projects or activities,
and may be used where the level of Federal
awards to an organization is relatively
small.

1. Both the direct costs and the indirect
costs shall exclude capital expenditures and
unallowable costs, However, unallowable
costs which represent activities must he in-
cluded in the direct costs under the condi-
tions described in subparagraph B.3 of this
appendix.

c. The distribution base may be total di-
rect costs (excluding capital expenditures
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and other distorting items, such as major
subcontracts or subgrants), direct salaries
and wages, or other base which results in an
equitable distribution. The distribution base
shall generally exclude participant support
costs as defined in paragraph 32 of Appendix
B.

d. BExcept where a special rate(s) is re-
quired in accordance with subparagraph § of
this appendix, the indirect cest rate devel-
oped under bhe above principles is applicable
Loondl awards ab che oroanization. If a speclad
wneen i reguaired, approprinne modificabions
shall be made in order o develop the special
rate(s).

e. For an organization that receives more
than $10 million in Federal funding of direct
costs in a fiscal year, a breakout of the indi-
rect cost component into two bhroad cat-
egories, Facilities and Administration as de-
fined in subparagraph C.3 of this appendix, is
required. The rate in each case shall be stat-
ed as the percentage which the amount of
the particular indirect cost category (i.e.,
Tacilities or Administration) is of the dis-
tribution base identified with that category.

3. Multiple allocation base method.

a. General. Where an organization’s indi-
rect costs benefit its major functions in
varying degrees, indirect costs shall be accu-
mulated into separate cost groupings, as de-
scribed in subparagraph D.3.b of this appen-
dix. Bach grouping shall then be allocated
individually to Dbenefiting functions by
means of a base which best measures the rel-
ative benefits. The default allocation hases
by cost pool are described in subparagraph
D.3.¢ of this appendix.

h. Identification of indirect costs. Cost
groupings shall be established so as to per-
mit the allocation of each grouping on the
basis of benefits provided to the major func-
tions. Gach grouping shall constitute a pool
ol expenses that are of like character in
Lerms of functions they benefit and in terms
ol the allocation base which best measures
the relative bhenefits provided to each func-
tion. The groupings are classified within the
two broad categories: 'Facilitles” and “Ad-
ministration,” as described in subparagraph
.3 of this appendix. The indirect cost pools
are defined as follows:

(1) Depreciation and use allowances, The
expenses under this heading are the portion
of the costs of the organization's buildings,
capital improvements to land and buildings,
and equipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
this part (“Depreciation and use allow-
ances’),

(%) Interest. Interest on debt assoclated
with certain buildings, equipment and cap-
ital improvements are computed in accord-
ance with paragraph 23 of Appendix B to this
part (“*Interest’).

(3) Operation and maintenance expenses.
The oxpenses under this heading are those

Pt. 230, App. A

that have been incurred for the administra-
tion, operation, maintenance, preservation,
and protection of the organization's physical
plant. They include expenses normally in-
curred for such items as: Janitorial and util-
ity services; repairs and ordinary or normal
alterations of buildings, furniture and equip-
ment; care of grounds; maintenance and op-
eration of buildings and other plant facili-
ties; security; earthguake and disaster pre-
pars snvirommenl suleny: hazardows
waste isposaly properey. Habill and other
insuwrance relaciug Lo propeery; spaig ana
capital leasing; facility planuning and man-
agement, and, central receiving. The oper-
ation and maintenance expenses cabegory
shall also include its allocable share of
fringe benefit costs, depreciation and use al-
lowances, and interest costs.

(4) General administration and general ex-
penses. (a) The expenses under this heading
are those that have been incurred for the
overall general executive and administrative
offices of the organization and other ex-
penses of a general nature which do not re-
late solely to any major function of the orga-
nization. This category shall also include its
allocable share of fringe benefit costs, oper-
ation and maintenance expense, depreciation
and use allowances, and interest costs. Hx-
amples of this category include central of-
fices, such as the director’s office, the office
of finance, business services, bhudget and
planning, personnel, safety and risk manage-
ment, general counsel, management infor-
mation systems, and library costs, |

() In developing this cost pool, special
care should be exercised to snsure that costs
incurred for the same purpose in llke cir-
cumstances are treated consistently as ei-
ther direct or indirect costs. For example,
salaries of technical stoff, project supplies,
project publication, telephone toll charges,
computer costs, travel costs, and specialized
services costs shall be treated as direct costs
wherever identifiable to a particadar pro-
eram,. The salaries and wages of administra-
tive and pooled clerical stafl should nor-
mally be treated as indirect costs. Direct
charging of these costs may be appropriate
where & major project or activity explicitly
reguiros and budgets lor administrabive or
clerical services and other {ndividuals in-
volved can be identified with the program or
activity., Items such as office supplies, post-
age, local telephons costs, periodicals and
memberships shonld normally be treatod as
indirect costs,

¢. Allocution bases. Actual conditions shall
bhe taken into account in selecting the base
to be used in allocating the expenses in each
grouping to benefiting functions. The casen-
tial consideration in gelecting a method or a
hase is that it is the one best suited for as-
signing the pool of costs Lo cost objoctives in
accordance with benefits dorived; a traceabie
cause and effect relationship; or logic and

151

ATTACHM

pace Y

{ EE TP

ENT




Pt. 230, App. A

reason, where neither the cause nor the ef-
fect of the vrelationship is determinable.
When an allocation can be made by assign-
ment of a cost grouping directly to the func-
tion henefited, the allocation shall he made
in that mauner. When the expenses in a cost
grouping are more general in natuare, the al-
location shall be made through the use of a
selected bhase which produces results that are
equitable to both the Federal Government
and the organization. The distribution shall
be made in accordance with the bases ce-
scribed herein unless it can be demonstrated
that the use of a different hase would result
in a more equitable allocation of the costs,
or that a more readily available base would
not increase the costs charged to sponsored
awards, The results of special cost studies
(such as an engineering utility study) shall
not be used to determine and allocate the in-
direct costs to sponsored awards,

(1) Depreciation and use allowances, Depre-
ciation and use allowances expenses shall be
allocated in the following manner:

(a) Depreciation or use allowances on
buildings used exclusively in the conduct of
a single function, and on capital improve-
ments and equipment used in such buildings,
shall be assigned to that function.

(b) Depreciation or use allowances on
buildings used for more than one function,
and on capital improvements and equipment
used in such buildings, shall be allocated to
the individual functions performed in each
huilding on the basis of usable square feet of
space, excluding common areas, such as hall-
ways, stairwells, and restrooms.

(¢) Depreciation or use allowances on
buildings, capital improvements and equip-
ment related space (e.g., individual rooms,
and laboratories) used jointly by more than
one function (as determined by the users of
the space) shall be treated as follows. The
cost of each jointly used unit of space shall
be allocated to the benefiting functions on
the bhasis of either the employees and other
users on a full-time equivalent (FTE) basis
or salaries and wages of those individual
functions heneliting from the use of that
space; or organization-wide employee FTHs
or salaries and wages applicable to the hene-
fiting functions of the organization.

(@) Depreciation or use allowances on cer-
tain capital improvements to land, such as
paved parking areas, fences., sidewalks, and
the like, not included in the cost of huild-
ings, shall be allocated to user categories on
a I'T'E basis and distributed to major func-
tions in proportion to the salaries and wages
ol all employees applicable to the functions.

(2) Interest. Interest costs shall be allo-
cated in the same manner as the deprecia-
tion or use allowances on the buildings,
equipment and capital equipments to which
the interest relates,

(3) - Operation and maintenance expenses.
Operation and maintenance expenses shall be

2 CFR Ch. Il (1-1-09 Edition)

allocated in the same manner as the depre-
ciation and use allowances. -

(4) General administration and general ex-
penses, General administration and general
expenses shall be allocated to heneliting
functions hased on modified total direct
costs (MTDC), as described in subparagraph
D.3.f of this appendix. The expenses included
in this category could be grouped first ac-
cording to major functions of the organiza-
tion to which they render services or provide
benefits, The aggregate expenses of each
group shall then be allocated to benefiting
functions hased on MTDC,

d. Order of distribution. (1) Indirect cost
categories consisting of depreciation and use
allowances, interest. operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
zation. Other cost categories could he allo-
cated in the order determined to bhe most ap-
propriate by the organization. When cross al-
location of costs is made as provided in sub-
paragraphi D.3.d.(2) of this appendix, this
order of allocation does not apply.

(2) Normally, an indirect cost category will
be considered closed once it has been allo-
cated to other cost objectives, and costs
shall not be subsequently allocated to it
However, a cross allocation of costs between
two or move indirect costs categories could
he used if such allocation will result in a
more equitable allocation of costs. If a cross
allocation is used, an appropriate modifica-
tion to the composition of the indirect cost
categories is required.

e, Application of indirect cost rate or
rates. Except where a special indirect cost
rate(s) is required in accordance with sub-
paragraph D.5 of this appendix. the separate
eroupings of indirect costs allocated to each
major function shall he aggregated and
treated as a common pool for that function.
The costs in the common pool shall then he
distributed to individual awards included in
that fanction hy use of a single indirect cost
rate.

f. Distribution basis. Indirect costs shall be
distributed to applicable sponsored awards
and other benefiting activities within each
major function on the hasis of MTDC. MTDC
consists of all salaries and wages, {ringe ben-
efits, materials and supplies, services, travel,
and subgrants and subcontracts up to the
first $25.000 of each subgrant or subcontract
(regardless of the period covered by the
subgrant or subcontract). Bquipment, capital
expenditures. charges for patient care, rental
costs and the portion in excess of 325,000
shall he excluded from MTDC. Participant
sapport costs shall generally be excluded
from MTDC. Other items may ouly be ex-
cluded when the FPFederal cost cognizant
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agency determines that an exclusion is nec-

essal'y to avoid a serious inequity in the dis-
tribution of indirect costs,

g. Individual Rate Components. An indi-
rect cost rate shall be determined for each
separate indirect cost pool developed. The
rate in each case shall be stated as the per-
centoge which the amount of the particular
indirect cost pool is of the distribution base
identified with that pool. Each indirect cost
vule nezotiancion or determination agresment
shall include development of  she rage for
i et cost pool ws well oy oohe overaldl
indirect cost rate. The indirect cost pools
shall be classified within two broad cat-
egories: “Facilities’’ and “*Administration,”
as described in subparagraph C.3 of this ap-
pendix.

4, Direct allocation method. a. Some non-
protit organizations treat all costs as direct
costs except general administration and gen-
eral expenses. These organizations generally
separate their costs into three basic cat-
sgories: General administration and general
expenses, fundraising, and other direct func-
tions (including projects performed under
Federal awards). Joint costs, such as depre-
ciation, rental costs, operation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
costs to each category and to each award or
other ackivity using a base most appropriate
to the particular cost being prorated.

h. This method is acceptable, provided each
joint cost is prorated using a base which ac-
curately measures the benefits provided to
each award or other activity. The bases must
be established in accordance with reasonable
criteria, and be supported hy current data,
This method is compatible with the Stand-
ards of Accounting and Financial Roporting
for Voluntary Health and Wellfare Organiza-
tions issued jointly by the National Health
Couneil, Inc., the National Assembly of Vol-
untary Health and Social Welfare Organiza-
tions. and the United Way ol America.

¢. Under this mothod, indirect costs con-
sist exclusively of general administration
and general expenses, In all other respects,
the organization’s indirect cost vates shall
be computed in the same manuer as that de-
scribed in subparagraph D.2 of this appendix.

5. Special indirect cost rates. In some in-
stances, a single indirect cost rate for all ac-
tivities of an organization or for each major
function of the organization may not he ap-
propriate. since it would not take into ac-
count those different factors which may sab-
stantially affect the indirsct costs applicable
to a particular segment of work. For this
purpose, a particular segment of work may
be that performed under a single award or it
may consist of work under a group of awards
performed in a common environment., These
factors may include the physical locabion of
the work, the level of administrative support
required, the nature of the facilities or other
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resources employed, the scientific disciplines
or technical skills involved, the organiza-
tional arrangements used, or any combina-
tion thereof, When a particular segment of
work is performed in an environment which
appears to generate a significantly different
level of indirect costs, provisiouns should be
made for a separate indirect cost pool appli-
cable to such work. The separate indirect
cost pool should bhe developed during the
course of she ragular allocation process. aud
che separabe indirect cost rate Uring
shsretrom should be used, provided it is de-
termined that the rate differs significanvly
from that which would have been obtained
under subparagraphs D.2, 3, and 4 of this ap-
pendix, and the volume of work to which the
rate would apply is material.

E. Negotiation and Approval of Indirect Cost
Rates

1. Definitions. As used in this section, the
following terms have the meanings set forth
below:

a. Cognizant agency means the Federal
agency responsible for negotiating and ap-
proving indirect cost rates for a non-profit
organization on behalf of all Federal agen-
cies.

b. Predetermined rate means an indirect
cost rate, applicable to a specified current or
future period, usually the organization’s fis-
cal year. The rate is based on an estimate of
the costs to be incurred during the period. A
predetermined rate is not subject to adjust-
ment.

c. Fixed rate means an indirect cost rate
which has the same characteristics as a pre-
determined rate, except that the difference
between the estimated costs and the actual
costs of the period covered by the rate is car-
ried forward as an adjustment bto the rate
computation of a subsequent period,

d, Final rate means an indirect cost rate
applicable to a spoecified past period which is
based on the actual costs of the poriod. A
final rate is not subject to adjustment.

e. Provisional rate or billing rate means a
tomporary indirect cost rate applicable to a
specifiod period which is used for funding, in-
terim reimbursement, and reporting indirect
costs on awards pending the establishment of
a final rate for the period.

f. Indirect cost proposal means the docu-
mentation preparsd by an organization to
substantiate 1ts claim for the reimbursement
of indirect costs. This proposal provides the
basis for the review and negotiation leading
to the establishment of an orgauization’s in-
direct cost rate, .

g. Cost, objective moans a fanction, organi-
zational subdivision, ocontract, grant, or
other work unit for which cost data ave do-
sired and for which provision is made to ac-
cumulate and measure the cost of processes,
projects, jobs and capitalized projects.
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3. Indirect cost allocations not, nsing rates.
In certain sitnations, a governmental unit,
because of the nature of {ts awards, may be
required to develop a cost allocation plan
that distributes indirect (and. in some cases,
direct) costs to thie specific funding sources.
In these cases, a narrative cost allocation
methodology should he developed, doocu-
mented, maintained for audit, or submitted,
as appropriate, to the cognizant agency for
review, negotiation, and approval.

4. Appeals. If a dispuse arises in a negotia-
tion of an indirect cost rate (or other rate)
between the cognhizant agency and the gov-
ernmental unit, the dispute shall he resolved
in accordance with the appeals procedures of
the cognizant agency.

5. Collection of unallowable costs and erro-
neous payments, Costs specifically identified
as unallowahle and charged to Federal
awards either directly or indirectly will be
refunded (including interest chargeable in
accordance with applicable Federal agency
regulations).

6. OMPE assistance, To the extent that prob-
lems are encountered among the Iederal
agencies and/or governmental units in con-
nection with the negotiation and approval
process, OMB will lend assistance, as re-
guired, to resolve such problems in a timely
manner.

PARTS 226-229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  CRGANIZATIONS
(OMB CIRCULAR A-122)

Sec.
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AUTHORITY: 31 U.S.C. 503: 31 U.S.C. 1111; 41
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E.0. 11641, 356 FR 10737, 3 CFR, 1966-1970, p. 939

SOURCIE: 70 TR 51927, Aug. 31, 2005, unless
otherwise noted.

2 CFR Ch. Il (1-1-09 Edition)

§$230.5 Purpose.

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations.

§230.10 Scope.

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Educational Institutions (OMIB Cir-
cular A-21); State, local, and federally-
recognized Indian tribal governments
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87); or hospitals.

() The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part.

§230.15 Policy.

The principles are designed to pro-
vide that the Federal Government hear
its fair share of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or other agreements.
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies.

§230.20 Applicability.

(a) These principles shall be used by
all Federal agencies in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contracts, and other contracts in which
costs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter referred to as
awards. The principles do not apply to
awards under which an organization is
not required to account to the Federal
Government for actual costs incurred.

(h) All cost reimbursement sub-
awards (subgrants, subcontracts, etc.)
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are subject to those Federal cost prin-
ciples applicable to the particular or-
ganization concerned. Thus, if a
subaward is to a non-profit organiza-
tion, this part shall apply; if a
subaward is to a commercial organiza-
tion, the cost principles applicable to
commercial concerns shall apply: if a
subaward 18 to a college or university.
2 CPR pars 220 shall apply: if a
sttt ig d

ho o Shate, locol. or feder-
ally-recognized Indian tribal govern-
ment, 2 CFR part 2256 shall apply.

(c) Exclusion of some non-profit or-
ganizations, Some non-profit organiza-
tions, because of their size and nature
of operations, can be considered to be
similar to commercial concerns for
purpose of applicability of cost prin-
ciples., Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns. A listing of these organizations
is contained in Appendix C to this part.
Other organizations may he added from
time to time,

§230.25 Definitions.

(a) Non-profit organization means
any corporation, trust, association, co-
operative, or other organization which:

(1) Is operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public
interest;

2) Is not organized primarily for
profit; and

(8) Uses 1ts net proceeds to maintain,
improve, and/or expand its operations.
TFor this purpose, the term ‘“‘non-protfit
organization” excludes colleges and
universities; hospitals; State, local,
and federally-recognized Indian tribal
governments; and those non-profit or-
ganizations which are excluded from
coverage of this part in accordance
with §230.20(¢).

(b) Prior approval means securing the
awarding agency’s permission in ad-
vance bto incur cost for those items
that are designated as requiring prior
approval by the part and its Appen-
dices. Generally this permission will be
in writing., Where an item of cost re-
quiring prior approval is specified in
the hudget of an award, approval of the
budget constitutes approval of that
cost.

§230.50
A
§280.30 OMB responsibilities.

OMB may grant exceptions.to the re-
guirements of this part when permis-
sible under existing law. However, in
the interest of achieving maximum
uniformity, exceptions will be per-
mitted only in highly unusual cir-
cumstances.

aderal  ageney respeasibil

The head of each Federal agency that
awards and administers grants and
agreements subject to this part is re-
sponsible for requesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions speci-
fied in the appendices to this part.

$2380.40 Bffective date of changes.

The provisions of this part are effec-
tive August 81, 2005. Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization's next fis-
cal year, For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Federal agen-
cy agree. Harlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual
agreement between an organization
and the cognizant Federal agency.

§230.45 Relationship to previous
issuance,

(a) The guidance in this part pre-
viously was issued as OMB Circular A-
122, Appendix A to this part contains
the guidance that was in Atvachment A
(general principles) to the OMB cir-
cular; Appendix B contains the guld-
ance that was in Attachment B (se-
lected items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formation that was in Attachment C
(non-profit organizations not subject to
the Circular) to the OMB circular.

(h) Historically, OMB Circular A-122
superseded cost principles issued by in-
dividual agencies for non-profit organi-
zations.

§230.50 Information contact.

Further information concerning this
part may be obhtained by contacting the
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Office of Federal Financial Manage-
ment, OMB, Waghington, DC 20503,
telephone (202) 395-3993.

APPENDIX A TO PART 230—GENERAL
PRINCIPLES

GENBRAL PRINCIPLES

TABLE OF CONTENTS

A. Basic Considerations
1. Composition of total costs
2. Factors alffecting allowability of costs
3. Reasonable costs
4, Allocable costs
5. Applicable credits
6. Advance understandings
7. Conditional exemptions
B. Direct Costs
C. Indirect Costs
D. Allocation of Indirect Costs and Deter-
mination of Indirect Cost Rates
1. General
9. Simplified allocation method
3. Multiple allocation base method
4. Direct allocation method
5. Special indirect cost rates
E. Negotiation and Approval of Indirect Cost
Rates
1. Definitions
2. Negotiation and approval of rates

GENERAL PRINCIPLES

A. Basic Considerations

1. Composition of total costs. The total
cost of an award is the sum of the allowable
direct and allocable indirect costs less any
applicable credits,

2. Factors alfecting allowability of costs.
To be allowable under an award, costs must
meet the following general criteria:

a. Be reasonable for the performance of the
award and be allocable thereto under these
principles,

», Conform to any limitations or exclu-
sions set forth in these principles or in the
award as to types or amount of cost items,

c. Be counsistent with policies and proce-
dures that apply uniformly to both federally-
financed and other activities of the organiza-
tion.

d. Be accorded consistent treatment.

8. Be determined in accordance with gen-
erally accepted accounting principles
(GAAP).

f, Not be included as a cost or used to mest
cost sharing or matching requirements of
any other federally-financed program in ei-
ther the current or a prior period.

g. Be adequately documented.

3. Reasonable costs. A cost is reasonable if,
in its nature or amount, it does not exceed
that which would be incurred by a prudent
person under the circumstances prevailing at
the time the decision was made to incur the

2 CFR Ch. Il (1-1-09 Edition)

costs. The question of the reasonableness of
specific costs must be scrutinized with par-
ticular care in connection with organizations
or separate divisions thereof which receive
the preponderance of their support [rom
awards made by Federal agencies, In deter-
mining the reasonableness of a given cost,
consideration shall be given to:

a. Whether the cost is of a type generally
recognized as ordinary and necessary [or the
operation of the organization or the perform-
ance of the award.

B, The restraints or requirements imposed
by such factors as generally accepted sound
husiness practices, arms length bargaining,
Tederal and State laws and regulations, and
terms and conditions of the award,

¢. Whether the individuals concerned acted
with prudence in the circumstances, consid-
ering their responsibilities to the organiza-
tion, its members, employees, and clients,
the public at large, and the Federal Govern-
mens.,

d. Significant deviations from the estab-
lished practices of the organization which
may unjustifiably increase the award costs,

4. Allocable costs. a. A cost is allocable to
a particular cost objective, such as a grant,
contract, project, service, or other activity,
in accordance with the relative benefits re-
ceived. A cost is allocable to a Federal award
if it is treated consistently with other costs
incurred for the same purpose in like cir-
cumstances and if it:

(1) Is incurred specifically for the award.

(2) Benefits hoth the award and other work
and can he distributed in reasonable propor-
tion to the benefits received, or

(3) Is necessary to the overall operation of
the organization, although a direct relation-
ship to any particular cost objective cannot
be shown.

b. Any cost allocable to a particular award
or other cost objective under these principles
may not be shifted to other Federal awards
to overcome funding deficiencies, or to avoid
restrictions imposed by law or by the terms
of the awanrd.

5. Applicable credits. a. The term applica-
ble credits refers to those receipts, or reduc-
tion of expenditures which operate to offset
or reduce expense items that are allocable o
awards as direct or indirect costs. Typical
examples of such transactions are: Purchase
discounts. rebates or allowances, recoveries
or indemnities on losses, insurance refunds,
and adjustments of overpayments or erro-
neous charges. To the extent that such cred-
its accruing or received by the organization
relate to allowable cost. they shall be cred-
ited to the Federal Government either as a
cost reduction or cash refund, as appro-
priate.

b. In some instances, thie amounts received
rom the Federal Government to finance or-
ganizational activities or service operations
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should be treated as applicable credits. Spe-
cifically, the concept of netting such credit
items against related sxpenditures should he
applied by the organization in determining
the rates or amounts to be charged to Fed-
eral awards for services rendered whenever
the facilities or other resources used in pro-
viding such services have been financed di-
rectly, in whole or in part, by Federal funds.

¢, For rales covering program income (i.e.,
cross luecome  eawrned  troom tederally-sap-
vurned aoebivities) see $213.24 of 2 CTR parr
Ly Uuwilorm Adminstracive  Roguirements
{or Grants and Agreements with Institutions
of Higher Education, Hospitals, and Other
Non-Profit Organizations (OMB Circular A-
110,

6. Advance understandings, Under any
given award, the reasonableness and
allocability of certain items of costs may be
difficult to determine, This is particularly
true in connection with organizations that
receive a preponderance of their support
{from PFederal agencies. In order to avoid sub-
sequent disallowance or dispute hased on
unireasonableness or nonallocability, it is
often desirable to seek a written agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of special or unusual
costs. The absence of an advance agreement
on any element of cost will not, in itself, af-
fect. the reasonableness or allocability of
that element.

7. Conditional exemptions. a. OMB author-
izes conditional exemption from OMB admin-
istrative requirements and cost principles
for certain Federal programs with statu-
torily-authorized consolidated planning and
consolidated administrative funding, that
are identified by a TFederal agency and ap-
proved by the head of the Txecutive depart-
tment or establishment. A Federal agency
shall consult with OMB during its consider-
ation of whether to grant such an exemption.

h. To promote efficiency in State and local
program administration, when Federal non-
entitlement programs with common pur-
poses have specific statutorily-authorized
consolidated planning and consolidated ad-
ministrative funding and where most of the
State agency's resources come from non-
Federal sources, Federal agencies may ex-
empt those covered State-administered, non-
entitlement grant programs from certain
OMB grants management requirements. The
exemptions would be from all but the
allocability of costs provisions of Appendix
A, subsection C.e, of 2 CFR part 2256 (OMB
Circular A-87); Appendix A, Section C4, of 2
CFR part 220 (OMB Circular A-21); Section
A.4, of this appendix; and from all of the ad-
ministrative requirements provisions of 2
CI'R part 215 (OMB Circular A-110) and the
agencies' grants management common rule.

¢. When a Federal agency provides this
llexibility, as a prervequisite to a State’s ex-
ercising this option, a State must adopt its

Pt. 230, App. A

own written fiscal and administrative re-
guirements for expending and accounting for
all funds, which are consistent with the pro-
visions of 2 CFR part 226 (OMB Circular A-
87), and extend such policies to all subrecipi-
ents. These fiscal and administrative re-
quirements must be sufficiently specific to
ensure that: Funds are used in compliance
with all applicable Federal statutory and
regulatory provisions, costs are reasonable
and necessary for operating these programs,
and funds are not Lo e assd for general sx-
penses required Lo carry ous other respon-
sibilities of a State or its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identi-
fied specifically with a particular final cost
objective, i.e., a particular award, project,
service, or other direct acbivity of an organi-
zation, However, a cost may not be assigned
to an award as a direct cost if any other cost
incurred for the same purpose, in like cir-
cumsbance, has heen allocated to an award
as an indirect cost. Costs identified specifi-
cally with awards are direct costs of the
awards and are to be assigned directly there-
to. Costs identified specifically with other
final cost objectives of the organization are
direct costs of those cost objectives and are
not to be assigned to other awards directly
or indirectly.

2. Any direct cost of a minor amount may
be treated as an indirect cost for reasons of
practicality where the accounting treatment
for such cost is consistently applied to all
final cost objectives.

3. The cost of certain activities are not al-
lowable as charges to Federal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B to this part). However, even
though these costs are unallowable for pur-
poses of computing charges to Federal
awards, they nonetheless must be treated as
direct costs or purposes of determining indi-
rect cost rates and he allocated their share
of the organization's indirect costs if they
represent activities which include the sala-
ries of personnel, occupy space, and bencfit
from the organization’s indirect costs.

4, The costs of activities performed pri-
martly as a service to members, clients, or
the general public when significant and nec-
essary to the organization’s mission must be
treated as direct costs whether or not allow-
able and be allocated an eguitable share of
indirect costs, Some examples of these types
of activities include:

a. Maintonance ol membership rolls, sub-
scriptions, publications, and related func-
tions.

h. Providing services and information to
members, legislative or administrative bod-
ies, or the public,

¢. Promotion, tobbying, and other forms of
public relations.
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d. Meetings and conferences except those
held to conduct the general administration
of the organization.

e. Maintenance, protection, and invest-
ment of special funds not used in operation
of the organization,

. Administration of group benefits on be-
half 6f members or clients. including life and
hospital insurance, annuity or retirement
plans, financial aid. etc.

C. Indirect Costs

1. Indirect costs are those that have heen
incurred for common or joint objectives and
cannot be readily identified with a par-
ticular final cost objective. Direct cost of
minor amounts may be treated as indirect
costs under the conditions described in sub-
paragraph B.2 of this appendix. After direct
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
be allocated to benefiting cost objectives. A
cost may not be allocated to an award as an
indirect cost if any other cost incurred for
the same purpose, in like circumstances, has
been assigned to an award as a direct cost.

2. Because of the diverse characteristics
and accounting practices of non-profit orga-
nizations, it is not possible to specify the
types of cost which may be classified as indi-
rect cost in all situations. However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances on buildings and equipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
eral expenses, such as the salaries and ex-
penses of executive officers, personnel ad-
ministration, and accounting.

3. Indirect costs shall be classified within
two broad categories: “Facilities™ and ‘‘Ad-
ministration.” “Facilities’ is defined as de-
preciation and use allowances on buildings.
equipment and eapital improvement. inter-
est on deht associated with certain buildings.
equipment and capital improvements, and
operations and maintenance expenses. SAd-
ministration'’ is defined as general adminis-
tration and general expenses such as the di-
rector's office, accounting, personnel, library
expenses and all other types of expenditures
not listed specifically under one of the sub-
categories of “Facilities’ (including cross al-
locations from other pools, where applica-
hle). See indirect cost rate reporting require-
ments in subparagraphs D.2.e and D.3.g of
this appendix.

D. Allacation of Indirect Costs and
Determination of Indirect Cost Rates

1. General. a. Where a non-profit organiza-
tion has only one major function. or where
all its niajor fanctions benefit from its indi-
rect costs to approximately the same degree,
the allocation of indirect costs and the com-

2 CFR Ch. Il (1-1-09 Edition)

putation of an indirect cost rate may be ac-
complished through simplified allocation
procedures, as described in subparagraph D.2
of this appendix.

h. Where an organization has several major
functions which benefit from its indirect
costs in varying degrees, allocation of indi-
rect costs may require the accumulation of
such costs into separate cost groupings
which then are allocated individually to beun-
efiting functions by means of a base which
hest measuras the relative degree of benefit.
The indirect costs allocated to each function
are then distributed to individual awards and
other activities included in that function by
means of an indirect cost rate(s).

¢. The determination of what constitutes
an organization’s major functions will de-
pend on its purpose in heing; the types of
services it renders to the public, its clients,
and its members; and the amount of effort it
devotes bto such activities as fundraising,
public information and membership activi-
ties.

d. Specific methods for allocating indirect
costs and computing indirect cost rates
along with the conditions under which each
method should be used are described in sub-
paragraphs D.2 through 5 of this appendix.

e, The bhase period for the allocation of in-
direct costs is the period in which such costs
are incurred and accumulated for allocation
to work performed in that period. The base
period normally should coineide with the or-
ganization’s fiscal year hut, in any event,
shall be so selected as to avoid inequities in
the allocation of the costs.

2. Simplified allocation method. a. Where
an organization’'s major functions henefit
from its indirect costs to approximately the
same degree, the allocation of indirect costs
may be accomplished by separating the orga-
nization’s total costs for the base period as
either direct or indirect. and dividing the
total allowable indirect costs (net of applica-
ble credits) by an equitable distribution
base. The result of this process is an indirect
cost rate which is used to distribute indirect
costs to individual awards. The rate should
he expressed as the percentage which the
total amount of allowable indirect costs
bears to the base selected. This method
should also be used where an organization
has only one major function encompassing a
number of individual projects or activities,
and may be used where the level ol Federal
awards to an organization is relatively
small.

b. Both the direct costs and the indirect
costs shall exclude capital expenditures and
unallowable costs. However, unallowable
costs which represent activities must be in-
cluded in the direct costs under the condi-
tions described in subparagraph B.3 of this
appendix.

c. The distribution base may he total di-
rect costs (excluding capital expenditures
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and other distorting items, such as major
subcontracts or subgrants), direct salaries
and wages, or other hase which results in an
equitable distribution. The distribution hase
shall generally exclude participant support
costs as defined in paragraph 32 of Appendix
B.

d. HExeept where a special rate(s) is re-
quired in accordance with subparagraph 5 of
this appendix, the indirect cost rate devel-
opsi anaer tie above principles s appiicabie
L0 all awards of she organizacion, I o special
i Sy regulred, wppropringe modiiicnsions
shall be made in order to develop the special
rate(s),

e. or an organization that receives more
than $10 million in Federal funding of direct
costs in a fiscal year, a breakout of the indi-
rect cost component into two bhroad cat-
egories, Pacilities and Administration as de-
fined in subparagraph C.3 of this appendix, is
required. The rate in each case shall be stat-
ed as the percentage which the amount of
the particular indirect cost category (i.c.,
Facilities or Administration) is of the dis-
tribution hase identified with that category.

3. Multiple allocation base method.

a. General. Where an organization’s indi-
rect costs benefit its major functions in
varying degrees, indirsct costs shall be accu-
mulated into separate cost groupings, as de-
scribed in subparagraph D.3.b of this appen-
dix. Bach grouping shall then be allocated
individually to benefiting functions by
means of a base which hest measures the rei-
abive benefits, The default allocation bases
by cost pool are described in subparagraph
D.3.¢ of this appendix.

bh. Identification of indirect costs. Cost
groupings shall be established so as to per-
mit the allocation of each grouping on the
basis of benefits provided Lo the major func-
tions. Each grouping shall constitute a pool
ol expenses that are of like character in
terms of functions they benefit and in terms
of the allocation base which best moeasures
the relative benefits provided to each func-
tion. The groupings are classified within the
two broad categories: *Facilities’ and “Ad-
ministration,” as described in subparagraph
C.3 of this appendix, The indirect cost pools
are defined as lollows:

(1) Depreciation and use allowances. The
expenses under this heading are the portion
of the costs of the organization’s buildings,
capital improvements to land and buildings,
and eguipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
this part (“‘Depreciation and use allow-
ances’).

(%) Interest. Interest on debt assoclated
with certain buildings, equipment and cap-
ital improvements are computed in accord-
ance with paragraph 23 of Appendix B to this
part (“Interest’™),

(3) Operation and maintenance expenses.
The expenses under this heading are those

Pt 230, App. A

that have been incurred for the administra-
tion, operabion, maintenance, preservation,
and protection of the organization’s physical
plant. They include expenses normally in-
curred for such items as: Janitorial and util-
ity services; repairs and ordinary or normal
alterations of buildings, furniture and equip-
ment: care of grounds; maintenance and op-
eration of buildings and other plant facili-
ties: security; earthquake and disaster pre-
pursdn environmencad salesy: noazardows
waste disposal; property, Hability and osher
insuranee celaling b0 Properuy: space anu
capital leaging: facility planning and man-
agement; and, central receiving, The oper-
ation and maintenance expenses category
shall also include its allocable share of
fringe benefit costs, depreciation and use al-
lowances, and interest costs.

(4) General administration and general ex-
penses. (a) The expenses under this heading
are those that have been incurred for the
overall general executive and administrative
offices of the organization and other ex-
penses of a general nature which do not re-
late solely to any major function of the orga-
nization. This category shall also include its
allocable share of fringe benefit costs, oper-
ation and maintenance expense, depreciation
and use allowances, and interest costs. Ex-
amples of this category include central of-
fices, such as the director's office, the office
of finance, business services, budget and
planning, personnel, safety and risk manage-
ment, general counsel, management infor-
mation systems, and library costs.

(b) In developing this cost pool, special
care should be exercised to ensure that costs
incurred for the same purpose in like cir-
cumstances are treated consistently as ei-
ther direct or indirect costs. For example,
salaries of technical staff, project supplies,
project publication, telephone toll charges.
compuber costs, travel costs, and specialized
services costs shall be treated as direct costs
wherever identifiable to a particular pro-
gram, The salaries and wages of administra-
tive and pooled clerical staff should nor-
mally be treated as indirect costs. Direct
charging of these costs may be appropriate
where a major project or activity explleitly
requires and budgets for administrative or
clerical services and other individuals in-
volved can be identified with the program or
activity. Ttems such ns office supplies, post-
age, local telephone costs, periodicals and
memberships should normally be treatod as
indirect costs.

c. Allocation bases., Actual conditions shall
be taken into account in selocbing the base
to be used in allocating the expenses in each
grouping to bensfiting functions. The essen-
tial consideration in selecting a mothod or a
hase is that it is the one best suited for as-
signing the pool of costs Lo cost ohjectives in
accordance with benefits derfvod; a tracoable
cause and cffect rvelationship: ov logie and
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reason, where neither the cause nor the ef-
fect of the relationship is determinablé.
When an allocation can he made by assign-
ment of a cost grouping directly to the func-
tion benefited, the allocation shall be made
in that manner, When the expenses in a cost
grouping are more general in nature, the al-
location shall be made through the use of a
selected hase which produces results that are
egquitable to both the Federal Government
and the organization. The distribution shall
be made in accordance with the hases de-
sceribed herein unless it can he demonstrated
that the use of a different hase would result
in a more eqguitable allocation of the costs,
or that a more readily available base would
not inerease the costs charged to sponsored
awards. The results of special cost studies
(such as an engineering utility study) shall
not he used to determine and allocate the in-
direct costs to sponsored awards.

(1) Depreciation and use allowances. Depre-
ciation and use allowances expenses shall be
allocated in the following manner:

(a) Depreciation or use allowances on
buildings used exclusively in the conduct of
a single function, and on capital improve-
ments and equipment used in such huildings,
shall be assigned to that function.

() Depreciation or use allowances on
buildings used for more than one function,
and on capital improvements and equipment
used in such buildings, shall be allocated to
the individual functions performed in each
building on the hasis of usahle square feet of
space, excluding common areas, such as hall-
ways, stairwells, and restrooms,

(c) Depreciation or use allowances on
buildings, capital improvements and equip-
ment related space (e.g., individual rooms,
and laboratories) used jointly by more than
one function (as determined by the users of
the space) shall be treated as follows. The
cost of each jointly used unit of space shall
be allocated to the henefiting functions on
the basis of either the employees and other
users on a full-time equivalent (FTE) basis
or salaries and wages of those individual
functions bhenefiting from the use of that
space; or organization-wide employee FTHEs
or salaries and wages applicable to the bene-
fiting functions of the organization.

(@) Depreciation or use allowances on cer-
tain capital improvements to land, such as
paved parking areas, fences, sidewalls, and
the like, not included in the cost of huild-
ings, shall bhe allocabed to user categories on
a TR basis and distributed to major func-
tions in proportion to the salaries and wages
of all employees applicable to the functions.

(2) Interest. Interest costs shall be allo-
cated in the same manner as the deprecia-
tion or use allowances on the huildings,
squipment and capital equipments to which
the interest relates.

(3) Operation and maintenance esxpenses.
Operation and maintenance expenses shall be

2 CFR Ch. Il (1-1-09 Edition)

allocated in the same manner as the depre-
ciation and use allowances.

(4) General administration and general ex-
penses. Gteneral administration and general
expenses shall be allocated to benefiting
functions based on modified total direct
costs (MTDC), as described in subparagraph
D.3.f of this appendix. The expenses included
in this category could be grouped first ac-
cording to major functions of the organiza-
tion to which they render services or provide
benefits, The aggregate expenses of each
group shall then he allocated to benefiting
functions hased on MTDC.

d. Order of distribution. (1) Indirect cost
categories consisting of depreciation and use
allowances, interest, operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
zation. Other cost categories could be allo-
cated in the order determined to be most ap-
propriate by the organization. When cross al-
Jocation of costs is made as provided in sub-
paragraph D.3.d.(2) of this appendix, this
order of allocation does not apply.

(2) Normally, an indirect cost category will
be considered closed once it has been allo-
cated to other cost objectives, and costs
shall not he subsequently allocated to it.
However, a cross allocation of costs between
two or more indirect costs categories could
be used if such allocation will result in a
more equitable allocation of costs. If a cross
allocation is used, an appropriate modifica-
tion to the composition of the indirect cost
categories is required.

e. Application of indirect cost rate or
rates. Bxcept where a special indirect cost
rate(s) is required in accordance with sub-
paragraph D.5 of this appendix, the separate
groupings of indirect costs allocated to each
major function shall be aggregated and
treated as a common pool for that function.
The costs in the common pool shall then be
distributed to individual awards included in
that function by use of a single indirect cost
rate.

. Distribution basis, Indirect costs shall be
distributed to applicable sponsored awards
and other benefiting activities within each
major function on the hasis of MTDC. MTDC
consists of all salaries and wages, fringe hen-
elits, materials and supplies, services, travel,
and subgrants and suhcontracts up to the
first $25.000 of each subgrant or subcontract
(regardless of the period covered by the
subgrant or subcontract). Equipment. capital
expenditures, charges for patient care, rental
costs and the portion in excess of $25,000
shall he excluded from MTDC. Participant
support. costs shall generally be excluded
from MTDC. Other items may only be ex-
cluded when the ederal cost cognizant
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agency determines that an exclusion is nec-

essaly o avoid a serious inequity in the dis-

tribution of indirect costs.

g. Individual Rate Components. An indi-
rect cost rate shall be determined for each
separate indirect cost pool developed. The
rate in each case shall be stated as the per-
centage which the amount of the particular
indirect cost pool is of the distribution base
identified with that pool, Fach indirect cost
pate aegotiation or determination agrsement
shedl include development of the rate {or
shen inairect cost pool as well as ohe overail
indirect cost rate. The indirect cost pools
shall be classified within two broad cat-
egories: “'Facilities” and "*Administration,”
as described in subparagraph C.3 of this ap-
pendix.

4. Direct allocation method. a. Some non-
profit organizations treat all costs as direct
costs except general administration and gen-
eral expenses. These organizations generally
separate their costs into three basic cat-
egories: General administration and general
sxpenses, fundraising, and other direct func-
tions (including projects performed under
TFederal awards). Joint costs, such as depre-
ciation, rental costs, operation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
costs to each category and to each award or
other activity using a base most appropriate
to the particular cost being prorated.

b, This method is acceptable, provided each
joint cost is prorated using a base which ac-
curately measures the benelits provided to
each award or other activity, The bases must
be established in accordance with reasonable
criteria, and be supported by current data.
This method is compatible with the Stand-
ards of Accounting and Financial Reporting
for Voluntary Health and Welfare Organiza-
tions issued jointly by the National Health
Council, Inc., the National Assembly of Vol-
untary Health and Social Wellare Organiza-
tions. and the United Way of America,

¢. Under this method, indirect costs con-
sist exclusively of general administration
and goneral expenses. In all othor respects,
the organization’s indireet cost rates shall
he computed in the same manner as that de-
seribed in subparagraph D.2 of this appendix.

5. ¥pecial indivect cost rates. In some in-
stances, a single indirect cost rate for all ac-
tivities of an organization or for each major
function of the organization may not he ap-
propriate, since it would not take into ac-
count those different factors which may sub-
stantially affect the indirect costs applicable
to a particular ssgment of work. For this
purpose¢, a particular segment of work may
he that performed under a single award or it
may consist of work under a group of awards
performed in a common environment. These
factors may include the physical location of
the work, the level of administrative support
required, the nature of the facilities or other
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resources employed, the scientific disciplines
or technical skills involved, the organiza-
tional arrangements used, or any combina-
tion thereof, When a particular segment of
work is performed in an environment which
appears to generate a significantly different
level of indirect costs, provisions should be
made for a separate indirect cost pool appli-
cable to such work, The separate indirect
cost pool should be developed during the
course of che revular allocanion process, and
she separate indirecn. cost vage resulbiug
therclrom should be used, provided it is de-
termined that the rate differs significantly
from that which would have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pendix, and the volume of work to which the
rate would apply is material.

. Negotiation and Approval of Indirect Cost
Rates

1. Definitions. As used in this section, the
following terms have the meanings set forth
below:

a. Cognizant agency means the Federal
agency responsible for negotiating and ap-
proving indirect cost rates for a non-profit
organization on hehalf of all Federal agen-
cles.

h. Predetermined rate means an indirect
cost rate, applicable to a specified current or
future period, usually the organization’s fis-
cal year. The rate is based on an estimate of
the costs to be incurred during the period. A
predetermined rate is not subject to adjust-
ment.

c. Fixed rate means an indirect cost rate
which has the same characteristics as a pre-
determined rate, except that the dilference
between the estimated costs and the actual
costs of the period covered by the rate is car-
ried forward as an adjustment to the rate
computation of a4 subsequent period.

d. Final rate means an indirect cost rate
applicable to a specified past period which is
based on the actual costs of the period. A
final rate is not subject to adjustment.

s, Provigional rate or billing rate means a
temporary indirect cost rate appiicable to a
spocified period which is used for funding, in-
terim reimbursement, and reporting indirect
costs on awards pending the establishment of
a [inal rate for the period.

f. Indirect cost proposal means the docu-
mentation prepared by an organization to
substantiate {ts claim for the reimbursement
of indirect costs, Thig proposal provides the
bhasis for the veview and negotiation leading
to the establishment of an organization's in-
direct cost rate.

g. Cost objective means a function, organi-
zational subdivision, contract, grant, or
other work unit for which cost data are de-
sired and for which provision is made to ac-
cumulate and measure bthe cost of procosses,
projects, jobs and capitalized projects,
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2 Negotiation and approval of rates. a. Un-
less different arrangements are agreed to by
the agencies concerned, the Federal agency
with the largest dollar value of awards with
an organization will be designated as the
cognizant agency for the negotiation and ap-
proval of the indirect cost rates and, where
necessary, other rates such as fringe benefit
and computer charge-out rates. Once an
agency is assigned cognizance for a par-
ticular non-protit organization, the assign-
ment will not be changed unless there is a
major long-term shift in the dollar volume of
the Federal awards to the organization. All
concerned Federal agencies shall be given
the opportunity to participate in the nego-
tiation process but, after a rate has been
agreed upon, it will be accepted by all Fed-
eral agencies. When a Federal agency has
reason to believe that special operating fac-
tors affecting its awards neoessitate special
indirect cost rates in accordance with sub-
paragraph D.5 of this appendix, it will, prior
to the time the rates are negotiated, notify
the cognizant agency.

b. A non-profit organization which has not
previously established an indirect cost rate
with a Federal agency shall submit its ini-
tial indirect cost proposal immediately after
the organization is advised that an award
will be made and, in no event, later than
three months after the effective date of the
award.

¢c. Organizations that have previously es-
tablished indirect cost rates must submit a
new indirect cost proposal to the cognizant
agency within six months after the close of
each fiscal year.

d. A predebermined rate may be negotiated
for use on awards where there is reasonable
assurance, bhased on past experience and reli-
able projection of the organization’s costs,
that the rate is not likely to exceed a rate
hased on the organization’s actual costs.

e. Pixed rates may be negotiated where
predetermined rates are not considered ap-
propriate. A fixed rate, however, shall not be
negotiated if all or a substantial portion of
the organization's awards are expected to ex-
pire before the carry-forward adjustment can
be made; the mix of Federal and non-IFederal
work at the organization is too erratic to
permit an equitable carry-forward adjust-
ment; or the organization’s operations [luc-
tuate significantly from year to year.

f. Provisional and final rates shall he nego-
tinted where neither predetermined nor fixed
rates are appropriate.

g. The results of each negotiation shall be
formalized in a written agreement hetween
the cognizant agency and the non-profit ov-
ganization. The cognizant agency shall dis-
tribute copies of the agreement to all con-
cerned IFederal agencies,

h. If a dispute arises in a negotiation of an
indirect cost rate between the cognizant
agency and the non-profit organization, the

2 CFR Ch. Il (1-1-09 Edition)

dispute shall be resolved in accordance with
the appeals procedures of the cognizant
agency.

i. To the extent that problems are encoun-
tered among the Federal agencies in connec-
tion with the negotiation and approval proc-
ess, OMB will lend assistance as required to
resolve such problems in a timely manner.

APPENDIX B TO PART 230—SELECTED
ITEMS OF COST

SEBLECTED ITEMS OF COST

TABLE OF CONTENTS

1. Advertising and public relations costs

. Advisory councils

Alcoholic beverages

Audit costs and related services

Bad debts

Bonding costs

. Communication costs

8. Compensation for personal services

9. Contingency provisions

10. Defense and prosecution of criminal and
civil proceedings, claims, appeals and
patent infringement

11. Depreciation and use allowances

12. Donations and contributions

13. Employee morale, health, and welfare
costs

14, Entertainment costs

15. Bquipment and other capital expendi-
tures

16, Fines and penalties

17, Pund raising and investment manage-
ment costs

18. Gains and losses on depreciable assets

19, Goods or services for personal use

20, Housing and personal living expenses

21. Idle facilities and idle capacity

22, Insurance and indemnification

23. Interest

24. Lahor relations costs

25, Lobbying

26. Losses on other sponsored agreements
or contracts

27. Maintenance and repair costs

28. Materials and supplies costs

29. Meetings and conferences

30, Memberships, subscriptions, and profes-
sional activity costs

31, Organization costs

32. Page charges in professional journals

33. Participant support costs

34. Patent costs

35. Plant and homeland security costs

36. Pre-agreement costs

37. Professional services costs

38, Publication and printing costs

39. Rearrangement and alteration costs

40. Reconversion costs

41. Recruiting costs

42, Relocation costs

43, Rental costs of buildings and equipment

44, Royalties and other costs for use of pat-
ents and copyrights

SO LoD
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46. Selling and marketing
46, Specialized service facilities
47, Taxes
48, Terminabtion costs applicable to spon-
sored agreements
49, Training costs
50, Transportation costs
31. Travel costs
32, Trustees

Lershry Boro PART S30--STLECTED IrEms oF
COST

wrriephls 1othrough 52 of this appendix
provide principles to be applied in estab-
lishing the allowability of certain items of
cost. These principles apply whether a cost is
treated as direct or indirect, Failure to men-
tion a particular item of cost is not intended
to imply that it is uwnallowable; rather, de-
termination as to allowability in each case
shouwld be based on the treatment or prin-
ciples provided for similar or related items
of cost,

1. Advertising and public relations costs. a.
The term advertising costs means the costs
of advertising media and corollary adminis-
trative costs. Advertising media include
magazines, newspapers, radio and television,
direct mail, exhibits, electronic or computer
transmittals, and the like,

b. The term public relations includes com-
munity relations and means those activities
dedicated to maintaining the image of the
non-profit organization or maintaining or
promoting understanding and favorable rela-
tions with the community or public at large
or any segment of the public.

¢. The only allowable advertising costs are
those which are solely for:

(1) The recruitment of personnel reqguired
for the performance by the non-profit organi-
sation of obligations arising under a Federal
award (See also paragraph 41, Recruiting
and paragraph 42, Relocation costs, of
this appendix);

(2) The procurement of goods and services
for the performance of a Federal award;

(4i The disposal of scrap or surplus mabe-
rials acquired in the performance of a Fed-
cral award exceopt when non-protit organiza-
tions are reimbursed for disposal costs al a
predetermined amounnt; or

(1) Other specific purposes necessary Lo
meet the requirements of the Federal award.

d. The only allowable public relations costs
are;

(1) Costs specifically required by the Fed-
eral awaxd;

(2; Costs of communicating with the public
and press pertaining to specific activities or
accomplishments which result from perform-
ance of Federal awards (these costs are con-
sidered necessary as part of the outreach ef-
fort for the Federal award); or

(3) Costs of conducting general liaison with
news media and government public relations
aolficers. to the extent that such activities

1
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are limited to communication and liaison
necessary keep the public informed on mat-
ters of public concern, such as notices of
Federal ocontract/grant awards, financial
matters, stc.

e. Costs identified in subparagraphs ¢ and d
if incurred for more than one Federal award
or for both sponsored work and other work of
the non-profit organization, are allowable to
the extent that the principles in Appendix A
Lo vlilg porn, paragraphs B. o Direct Costs™ -
and 2, crTndivect Cosng’ ) nve obssrverd,

i, Cuallowabie advervising and public rela-
tions costs include the following:

(1) All advertising and public relations
costs other than as specified in subpara-
graphs ¢, d, and e;

(2) Costs of meetings, conventions, con-
vocations, or other events related to other
acbivities of the non-protit organization, in-
cluding:

(a) Costs of displays, demonstrations, and
exhibits;

(h) Costs of meeting rooms, hospitality
suites, and other special facilities used in
conjunction with shows and other special
events; and

(¢) Salaries and wages of employees en-
gaged in setting up and displaying exhibits,
making demonstrations, and providing hrief-
ings;

(3) Costs of promotional items and memo-
rabilia, including models, gifts, and sou-
venirs;

(4) Costs of advertising and public relations
designed solely to promote the non-profit or-
ganization.

2. Advisory Councils, Costs incurred by ad-
visory councils or committees are allowable
as a direct cost where authorized by the Fed-
eral awarding agency or as an indirect cost
where allocable to F'ederal awards.

3. Alcoholic beverages. Costs of alcoholic
beverages are unallowable,

4, Audit costs and related services. a. The
costs of audits required by, and performed in
accordance with, the Single Audit Act, as
implemented by Cireular A-133, “Audits of
Btates, Local Governments, and Non-Profit
Organizations” arc allowable. Also see 31
U.8.C. 75068(h) and section 230 (“Audit Costs™)
of Circular A-183,

b, Other audit costs are allowable if in-
cluded in an indirect cost rate proposal, or if
gpecifically approved by the awarding agon-
¢y as a direct cost to an award,

¢. The cost of agresd-upon procedures en-
gagements to monitor subrecipients who are
oxempted from A-133 ander soction 200(d) arc
allowable, subject Lo the conditions listed in
A-133, section 230 (b)(2).

5, Bad dehts. Bad debts, including losses
(whether actual or estimatod) arising from
uncollectable accounts and other claims, re-
lated collection costs, and related legal
costs, are unatlowabie,

b
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6. Bonding costs. a. Bonding costs arise
when the TFederal Government requires as-
surance against financial loss to itself or
others by reason of the act or default of the
non-profit. organization. They arise also in
instances where the non-profit organization
requires similar assurance. Inclunded are such
honds as bid, performance, payment, advance
payment, infringement, and fidelity bonds.

h. Costs of honding required pursuant to
the terms of the award are allowable.

o, Costs of honding required by the non-
protit organization in the general conduct of
its operabtions are allowable to the extent
that such bonding is in accordance with
sound bhusiness practice and the rates and
premiums are reasonahble under the cir-
cumstances.

7. Communication costs. Costs incurred for
telephone services, local and long distance
telephone calls, telegrams, postage, mes-
senger, electronic or compuber transmittal
services and the like are allowable.

8. Compensation for personal services, a.
Definition. Compensation for personal serv-
ices includes all compensation paid ocur-
rently or accrued by the organization for
services of employees rendered during the
period of the award (except as otherwise pro-
vided in.subparagraph 8.k of this appendix).
It includes, but is not limited to, salaries,
wages, director's and executive committee
member’'s fees, incentive awards, fringe bene-
fits, pension plan costs, allowances for off-
site pay, incentive pay, location allowances,
hardship pay, and cost of living differentials.

b. Allowability. Except as otherwise spe-
cifically provided in this paragraph, the
costs of such compensation are allowable to
the extent that:

(1y Total compensation to individual em-
ployees is reasonable for the services ren-
dered and conforms to the established policy
of the organization consistently applied to
hoth Federal and non-Federal activities: and

(2) Charges to awards whether treated as
direct or indirect costs are determined and
supported as requirved in this paragraph.

c. Reasonableness. (1) When the organiza-
tion is predominantly engaged in activities
other than those sponsored by the Federal
Government, compensation for employees on
federally-sponsored work will be considered
reasonable to the extent that it is consistent
with that paid for similar work in the ovrga-
nization’s other activities,

(2) When the organization is predominantly
engaged in federally-sponsored activities and
in cases where the kind of employees re-
quired for the Federal activities are not
found i the organization's other activities,
compensation for employees on federally-
sponsored worlc will be considered reasonable
to the extent that it is comparable to that
paid for similar work in the labor markets in
which the organization competes for the
kind of employees involved.

2 CFR Ch. Il (1-1-09 Edition)

d. Special considerations in determining
allowability. Certain conditions require spe-
cial consideration and possible limitations in
determining costs under Federal awards
where amounts or types of compensation ap-
pear unreasonable, Among such conditions
are the following: '

(1) Compensation to members of non-profit
organizations, trustees, directors, associates.
officers, or the immediate families thereof.
Determination should be made that such
compensation is reasonable for the actual
personal services rendered rather than a dis-
gribution of earnings in excess of costs.

(2) Any change in an organization's com-
pensation policy resulting in a suhstantial
increase in the orgamnization's level of com-
pensation, particularly when it was concur-
rent with an increase in the ratio of Federal
awards to other activities of the organiza-
tion or any change in the treatment of al-
lowability of specific types of compensation
due to changes in Federal policy.

a. Unallowable costs. Costs which are unal-
lowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely on the basis that they con-
stitute personal compensation,

f. Overtiine, extra-pay shift, and multi-
shift premiums. Premiums for overtime,
extra-pay shifts, and multi-shift work are al-
lowable only with the prior approval of the
awarding agency excepb:

(1) When necessary to cope with emer-
zencies, such as those resulting from acci-
dents, natural disasters, Dbreakdowns of
equipment, or occasional operational bottle-
necks of a sporadic nature,

(2) When employees are performing indi-
rect functions, such as administration, main-
tenance, or accounting.

(3) In the performance of tests, labovatory
procedures, or other similar operations
which are continuous in nature and cannot
reasonably he interrupted or otherwise com-
pleted. '

(4) When lower overall cost to the Federal
Government will result.

g. Fringe benefits. (1) Fringe henefits in
the form of regular compensation paid to
employees during periods of authorized ab-
sences from the job, such as vacation leave,
sick leave, military leave, and the like. are
allowable, provided such costs are absorbed
by all organization activities in proportion
to the reiative amount of time or effort actu-
ally devoted to each.

(2) Fringe henefits in the form of employer
contributions or expenses for social security,
eniployee insurance, workmen’s compensa-
tion insurance, pension plan costs (see sub-
paragraph 8.h of this appendix). and the like,
are allowable. provided such henefits are
granted in accordance with established writ-
ten organization policies. Such benefits
whether treated as indirect costs or as direct
costs, shall be distributed to particular
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awards and other activities in a manner con-
sistent with the pattern of benefits accruing
to the individuals or group of employees
whose salaries and wages are chargeable to
such awards and other activities.

(3)a) Provisions for a reserve under a self-
insurance program for unemployment com-
pensation or workers' compensation are al-
lowable to the extent that the provisions
represent reasonable estimates of the liabil-
ihes for such compensabion, annd the types of

covernge, exhent of coveraye, and rvates and -

premins would have been wllowable bod in-
surance been purchased to cover the risks.
However, provisions {or self~insured liahil-
ities which do not become payahble for more
than one year after the provision is made
shall not exceed the present value of the 1li-
ability.

(b} Where an organization follows a con-
sistent policy of expensing actual payments
to, or on behalf of, employees or former em-
ployees for unemployment compensation or
workers' compensabtion, such payments are
allowable in the year of payment with the
prior approval of the awarding agency, pro-
vided they are allocated to all activities of
the organization. .

(4) Costs of insurance on the lives of trust-
ees, officers, or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent that the insurance
represents additional compensation. The
costs of such insurance when the organiza-
tion is named as beneficiary are unallowable,

h. Ovganization-furnished automobiles.
That portion of the cost of organization-fur-
nished automohbiles that relates to personal
use by employees (including transportation
to and from work) is unallowable as [ringe
benelit or indirect costs regardless of wheth-
er the cost is reported asg taxable income to
the employees. These costs are allowable as
direct costs to sponsored award when nec-
essary for the performance of the sponsored
award and approved by awarding agencies,

i. Pension plan costs, (1) Costs of the orga-
nization’s psnsion plan which are incurred in
aceordance with the established policies of
the organization are allowable, provided:

(a) Such policies meet the test of reason-
ableness;

(b) The methods of cost allocation are not
discriminatory;

(¢) The cost assigned to each fiscal year is
determined in accordance with generally ac-
cepbed accounting principles (GAAP), as pre-
seribed in Accounting Principles Board Opin-
fon No. 8 issued by the American Institute of
Caortified Public Accountants; and

(@) The costs assigned to a given fiscal year
are funded for all plan participants within
six months after the end of that year. How-
ever, increases to normal and past service
pension costs caused by a delay in funding
the actuarial liahility bheyond 30 days after
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sach guarter of the year to which such costs
are assignable are unallowable.

(2) Pension plan termination insurance
preminms paid pursnant to the Hmployee
Retirement Income Security Act (BRISA) of
1974 (Puh. L. 93-4068) are allowable. Late pay-
ment charges on such premiums are unallow-
able,

(3) Fixcise taxes on accumulated funding
deficiencies and other penalties imposed
ander LRISA are unallowable.

. Ineentive compensasion, Incentive com-
pensabion to employees based on cost reduc-
tion, or efficient performance, suggestion
awards, safety awards, etc., are allowable to
the extent that the overall compensation is
determined to be reasonable and such costs
are paid or accrued pursuant to an agree-
ment entered into in good faith hetween the
organization and the employees before the
services were rendered, or pursuant to an es-
tablished plan followed by the organization
so consistently as to imply, in effect, an
agresment to make such payment.

k. Severance pay. (1) Severance pay, also
commonly referred to as dismissal wages, is
a payment in addition to regular salaries and
wages, by organizations to workers whose
employment is being terminated. Costs of
severance pay are allowable only to the ex-
tent that in each case, it is required by:

(a) Law

(h) Employer-employee agreement

(c) Bstablished policy that constitutes, in ef-
fect, an implied agreement on the organi-
zation’s part, or

(@) Circumstances of the particular employ-
ment.

(2) Costs of severance payments are divided
into two categories as follows:

(a) Actual normal turnover severance pay-
ments shall be allocated to all activities: or,
where the organization provides for a reserve
for normal geverances, such method will be
acceptable if the charge to current oper-
ations is reasonable in light of payments ac-
tually made for normal severances over a
representative past period, and if amounts
charged are allocated to all activities of the
organization.

() Abunormal or mass severance pay is of
such a conjectural nature that measurement
ol costs hy means of an accrual will not
achieve squity to both parties. Thus, aceru-
als for this purpose are not allowable. How-
ever, the Fedoral Government recognizoes {bs
obligation to participate, to the extent of its
fair shave, in any specific paymont, Thus, al-
lowability will be consldered on o case-by-
case basis in the event or occurrence,

(c) Costs incurred in certain severance pay
packages (commonly known as ‘“‘a golden
parachute” payment) which are in an
amount in excess of the normal severance
pay pald by the organization to an employse
upon termination of employment and are
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paid to the employee contingent upon a
change in management control over, or own-
ership of, the organization's assets are unal-
lowable.

(d) Severance payments to [oreign nation-
als employed by the organization outside the
United States, to the extent that the amount
exceeds the customary or prevailing prac-
tices for the organization in the United
States are unallowable, unless they are nec-
essary for the performance of Federal pro-
grams and approved by awarding agencies.

(e) Severance payments to foreign nation-
als employed by the organization outside the
United States due to the termination of the
foreign national as a result of the closing of,
or curtailment of activities by, the organiza-
tion in that country, are unallowable, uniess
they are necessary for the performance of
Federal programs and approved by awarding
agencies.

1. Training costs. See paragraph 49 of this
appendix.

m. Support of salaries and wages.

(1) Charges to awards for salaries and
wages, whether treated as direct costs or in-
direct costs, will be hased on documented
payrolls approved by a responsible official(s)
of the organization. The distrihution of sala-
ries and wages to awalds must be supported
by personnel activity reports, as prescribed
in subparagraph 8.m.(2) of this appendix, ex-
cept when a substitute system has been ap-
proved in writing by the cognizant agency.
(See subparagraph 1.2 of Appendix A to this
part.)

(2) Reports reflecting the distribution of
activity of each employee must be main-
tained for all staff members (professionals
and nonprofessionals) whose compensation is
charged, in whole or in part, directly to
awards, In addition, in order to support the
allocation of indirect costs. such reports
must also be maintained for other employees
whose work involves two or more functions
or activities if a distribution of their com-
pensation between such functions or activi-
ties is needed in the determination of the or-
ganization's indirect cost rate(s) (e.g.. an em-
ployee engaged part-time in indirect cost ac-
tivities and part-time in a direct function).
Reports maintained by non-profit organiza-
tions to satisfy these requirements maust
meet the following standards:

(a) The reports must reflect an after-the-
fact determination of the actual activity of
each employee. Budget estimates (i.e.. esti-
mates determined belore the services are
performed) do not qualify as support for
charges to awards.

(1) Bach report must account for the total
activity for which employees are com-
pensated and which is required in fulfillment
of their ohligations to the organization.

(c) The reports must be signed by the indi-
vidual employee, or by a responsible super-
visory official having first hand knowledge
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of the activities performed by the employee,
that the distribution of activity represents a
reasonable estimate of the actual work per-
formed by the employee during the periods
covered hy the reports.

(d) The reports must be prepared at least
monthly and must coincide with one or more
pay periods.

(3) Charges for the salaries and wages of
nonprofessional employees, in addition to
the supporting documentation described in
subparagraphs (1) and (2). must also he sup-
ported hy records indicating the total num-
ber of hours worked each day maintained in
conformance with Department of Labor reg-
nlations implementing the Fair Labor
Standards Act (FLSA) (29 CFR part 516), For
this purpose, the term *nounprofessional em-
ployee” shall have the same meaning as
“nonexempt employee,’” under FLSA,

(4) Salaries and wages of employees used in
meeting cost sharing or matching require-
ments on awards must be supported in the
same manner as salaries and wages claimed
for reimbursement from awarding agencies.

9, Contingency provisions. Contributions
to a contingency reserve or any similar pro-
vision made for events the occurrence of
which cannot be foretold with certainty as
to time, intensity, or with an assurance of
their happening, are unallowable, The term
“contingency reserve” excludes self-insur-
ance reserves (see Appendix B to this part,
paragraphs 8.2.(3) and 22.a(2)d)); pension
funds (see paragraph 8.1): and reserves for
normal severance pay (see paragraph 8.Kk.)

10. Defense and prosecution of criminal and
civil proceedings, claims, appeals and patent
infringement.

a. Definitions. (1) Conviction, as used here-
in, means a judgment or a conviction of a
criminal offense by any court of competent
jurisdiction, whether entered upon as a ver-
dict or a plea. including a conviction due to
a plea of nolo contendere.

(2) Costs include, but are not limited to,
administrative and clerical expenses: the
cost of legal services, whether performed by
in-house or private counsel; and the costs of
the services of accountants, consultants, or
others retained by the organization to assist
it; costs of employees, officers and trustees,
and any similar costs incurred hefore, dur-
ing, and after commencement of a judicial or
administrative proceeding that hears a di-
rect relationship to the proceedings.

(3) Fraud, as used herein, means acts of
fraud corruption or attempts to defraud the
Federal Government or to corrupt its agents,
acts that constitute a cause for debarment
or suspension (as specified in agency regula-
tions), and acts which viclate the IFalse
Claims Act, 31 U.S.C., sections 3729-3731, or
the Anti-Kickback Act, 41 U.S.C., sections 51
and 54.

(4) Penalty does not include restitution, re-
imbursement. or compensatory damages.
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(6) Proceeding includes an investigation.

b. (1) Except as otherwise described herein,
costs incurred in connection with any crimi-
nal, civil or administrative proceeding (in-
cluding filing of a false certification) com-
menced by the Federal Government, or a
State, local or foreign government, are not
allowable if the proceeding: Relates to a vio-
lation of, or failure to comply with, a Ted-
eral, State, local or foreign statute or regu-
iavion by the orvganizacion (including itz
agents and smployees), and results in any of
Lhie following dispositions:

(a) In a criminal proceeding, a conviction.

(O In a civil or administrative proceeding
involving an allegation of fraud or similar
misconduct, a determination of organiza-
tional liability,

(c) In the case of any civil or administra-
tive proceeding, the imposition of a mone-
tary penalty,

() A tinal decision by an appropriate Fed-
eral official to debar or suspend the organi-
zation, vo rescind or void an award, or to ter-
minate an award for default by reason of a
violation or failure to comply with a law or
regulation.

(e) A disposition hy counsent or com-
promise, if the action could have resulted in
any of the dispositions described in subpara-
graphs 10.b.(1xa), (1), (¢) or (d) of this appen-
dix.

(2) If more than one proceeding involves
the same alleged misconduct, the costs of all
such proceedings shall be unallowable i any
one of them results in one of the dispositions
shown in subparagraph 10.h.(1) of this appen-
aix,

¢. If a proceeding referrsd to in subpara-
eraph 10.b of this appendix is commenced by
the Federal Government and is resolved by
consent or compromise pursuant to an agree-
ment ontered into hy the organization and
the Federal Government, then the costs in-
curred by bthe organization in connection
with such proceedings that are otherwise not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent specifi-
cally provided in such agresment.

d. If a proceeding referred to in subpara-
graph 10.h of this appendix is commenced by
a State, local or foreign government, the au-
thorized Federal official may allow the costs
incurred by the organization for such pro-
ceedings, if sueh aunthorized official deter-
mines that the costs were incurrsd as a re-
sult of a specific term or condition of a fed-
erally-sponsored award, or specific written
direction of an authorized official of the
sponsoring agency.

¢, Costs incurred in connection with pro-
coedings described in subparagraph 10.b of
this appendix, but which are not made unal-
Jowable by that subparagraph, may be al-
lfowed by the Federal Government, but only
to the extent that:
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(1) The costs are reasonable in relation to
the activities required to deal with the pro-
ceeding and the underlying cause of action;

(2) Payment of the costs incurred, as allow-
able and allocable costs, is not prohibited by
any other provision(s) of the sponsored
award,

(3) The costs are not otherwise recovered
from the Federal Government or a third
party. either directiy as a result of the pro-
cesding o ocherwise; and,

v The oervcentage of coscs sllowed does
ot sxeeed the percentage determined by an
authorized Federsl official to be appropriate,
counsidering the complexity ot the litigation,
generally accepted principles governing the
award of legal fees in civil actions involving
the United States as a party, and such other
factors as may be appropriate. Such percent-
age shall not exceed 80 percent. Howsver, if
an agreement reached under subparagraph
10.c of this appendix has explicitly consid-
ered this 80 percent limitation and permitted
a higher percentage, then the full amount of
costs resulting from that agreement shall be
allowable.

{. Costs incurred by the organization in
connection with the defense of suits brought
by its employees or ex-smployees under sec-
tion 2 of the Major Fraud Act of 1988 (Pub. L.
100-700), including the cost of all relief nec-
essary to make such employee whole, where
the organization was found liable or settled,
are unallowable.

g. Costs of legal, accounting, and consult-
ant services, and related costs, incurred in
connection with defense against Federal
Government claims or appeals, antitrust
suits, or the prosecution of claims or appsals
againgt the Federal Government, are unal-
lowable.

h. Costs of legnl, accounting, and consult-
ant services, and related costs, incurred in
connoction with patent infringement litiga-
tion, are unallowable unless otherwise pro-
vided for in the sponsored awards,

{. Costs which may be unallowable under
this paragraph, inclnding directly associated
cosbs, shall be segregatod and accounted for
by the organization separately. During the
psndency of any proceeding covered by sub-
paragraphs 10.b and [ of this appendix, the
Tederal Government shall generally with-
hold payment of such costs, However, i in
the best interests of the TFederal Govern-
mont, the Fedoral Government may provide
for conditional payment upon provision of
adegunte security, or other adsquate assur-
ance, and agroements by tho organization to
repay all unallowable costs, plus {nterost, if
the costs are subsequently determined to be
unallowable.

11. Depreciation and use allowances. a.
Compensation for the use of buildings, other
capital improvements, and equipment on
hand may be made through use allowance or
deprecintion. However, except as provided in
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paragraph 11.f of this appendix, a comhina-
tion of the two methods may not be used in
connection with a single class of fixed assets
(e.g.. huildings, office equipment, computer
equipment, ete.).

bh. The computation of use allowances or
depreciation shall be based on the acquisi-
tion cost of the assets involved. The acquisi-
tion cost of an asset donated to the non-prof-
it organization by a third party shall be its
fair market value at the time of the dona-
tion.

c. The computation of use allowances or
depreciation will exclude:

(1) The cost of land;

(2) Any portion of the cost of buildings and
equipment borne by or donated by the Fed-
eral Government irrespective of where title
was originally vested or where it presently
resides; and

(3) Any portion of the cost of buildings and
equipment contributed by or for the non-
profit organization in satisfaction of a statu-
tory matching requirement.

d. General criteria where
method is followed:

(1) The period of useful service (useful life)
established in each case for usable capital
assets must take into consideration such fac-
tors as type of construction, nature of the
equipment used. technological developments
in the particular program area, and the re-
newal and replacement policies followed for
the individual items or classes of assets in-
volved. The method of depreciation used to
assign the cost of an asset (or group of as-
sets) to accounting periods shall reflect the
pattern of consumption of the asset during
its useful life.

(2) In the absence of clear evidence indi-
cating that the expected consumption of the
asset will be significantly greater or lesser in
the early portions of its useful life than in
the later portions. the straight-line method
shall be presumed to he the appropriate
method.

(3) Depreciation methods once used shall
not he changed unless approved in advance
by the cognizant Federal agency. When the
depreciation method is introduced for appli-
cation to assets previously subject to a use
allowance, the combinabtion of use allow-
ances and depreciation applicable to such as-
sets must not exceed the total acquisition
cost of bhe assets.

e. When the depreciation method is used
for huildings, a building’s shell may be seg-
regated [rom each building component (e.g.,
plumbing system, heating, and air condi-
tioning system, etc.) and each item depre-
ciated over its estimated useful life: or the
entire building (i.e.. the shell and all compo-
nents) may be treated as a single asset and
depreciated over a single useful life.

f. When the depreciation method is used for
a particular class of assets, no depreciation
may be allowed on any such assets thab.

depreciation
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under subparagraph, 11.d of this appendix,
would he viewed as fully depreciated. How-
gver, a reasonable use allowance may he ne-
gotiated for such assets if warranted after
taking into consideration the amount of de-
preciation previously charged to the Federal
Government, the estimated useful life re-
maining at time of negotiation, the effect of
any increased maintenance charges or de-
creased efficiency due to age, and any other
factors pertinent to the utilization of the
asset for the purpose contemplated.

@, Criteria where the nse allowance method
is folldwed:

(1) The use allowance for buildings and im-
provement (including land improvements,
such as paved parking areas, fences, and
sidewalks) will be computed at an annual
rate not exceeding two percent of acquisition
cost.

(2) The use allowance for equipment will be
computed at an annual rate not exceeding
six and two-thirds percent of acquisition
cost. When the use allowance method is used
for buildings, the entire building must he
treated as a single asset; the building’s com-
ponents (e.g., plumbing system, heating and
air conditioning, ete.) cannot be segregated
from the building's shell.

(3) The two percent limitation, however,
need not be applied to equipment which is
merely attached or fastened to the building
but not permanently fixed to it and which is
used as furnishings or decorations or for spe-
cialized purposes (e.g., dentist chairs and
dental treatment units, counters, laboratory
benches bholted to the floor, dishwashers,
modular furniture, carpeting, ebtc.). Such
equipment will be considered as not being
permanently fixed to the building if it can he.
removed without the need for costly or ex-
tensive alterations or repairs to the bhuilding
or the equipment. Hquipment that meets
these criteria will be subject to the 6% per-
cent equipment use allowance limitation,

h. Charges for use allowances or deprecia-
tion must be supported by adequate property
records and physical inventories must be
taken at least once every two years (a statis-
tical sampling basis is acceptable) to ensure
that assets exist and are usable and needed.
When the depreciation method is followed,
adequate depreciation records indicating the
amount of depreciation talen each period
must also be maintained.

12. Donations and contributions.

a. Contributions or donations rendered.
Contributions or donations, including cash.
property, and services, made by the organi-
zation. regardless of the recipient, are unal-
lowable.

b. Donated services received:

(1y Donated or volunteer services may he
furnished to an organization by professional
and technical personnel, consultants, and
other skilled and unskilled labor. The value
of these services is not reimbursable either
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as a dirvect or indirect cost. However, the
value of donated services may be used to
meet cost sharing or matching requirements
in accordance with the Common Rule.

(2) The value of donated services utilized in
the performance of a direct cost activity
shall, when material in amount, be consid-
ered in the determination of the non-profit
organization's indirect costs or rate(s) and,
accordingly, shall be allocated a propor-
rlonant share ol applicable indirect cosns
when ohe {ofiowing nxist:
1eoaggrogace vadue of che services is
material;

(h) The services are supported by a signifi-
cant amount of the indirect costs incurred
by the non-profit organization; and

(c) The direct cost activity is not pursued
primarily for the henefit of the Federal Gov-
ernment.

(3) In those instances where there is no
basis for determining the fair market value
of the services rendered, the recipient and
the cognizant agency shall negotiate an ap-
propriate allocation of indirect cost to the
services.

{4y Where donated services directly benefit
a project supported by an award, the indirect
costs allocated to the services will be consid-
ered as a part of the total costs of the
project. Such indirect costs may be reim-
bursed under the award or used to meet cost
sharing or matching requirements,

(5) The value of the donated services may
be used to meset cost sharing or matching re-
guirements under conditions described in
Section 215.23 of 2 CFR part 215 (OMB Cir-
cular A-110). Where donated services are
treated as {ndirect costs, indirect cost rates
will separate the value of the donations so
that reimbursement will not be made.

¢, Donated goods or space. (1) Donated
woods: i.e.. expendable personal property/sup-
plies. and donated use of space may he fur-
nished to a non-profit organization. The
value of the goods and space is not reimburs-
able eithor as a direct or indirect cost.

(2) The value of the donations may be used
to meet cost sharing or matching share ro-
guirements undor the conditions described in
2 CFR part 215 (OMB Clrcular A-110). Where
donations are treated as indirect costs, indi-
rect cost rates will separate the value of the
donations so that reimbursement will not he
made.

13. Employee morale, health, and woelfare
costs,

a. The costs of employee information pub-
leations, health or first-ald clinics andior
infirmuaries, recreational activisies, em-
ployee counseling services, and any other ex-
penses incurred in accordance with the non-
profit organization's established practice or
custom for the improvement of working con-
ditions, employer-emyployee relations, em-
ployee morale, and employee performance
are atlowable,
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b. Such costs will be equitably apportioned
to all activities of the non-profit organiza-
tion. Income generated from any of these ac-
tivities will be credited to the cost thereof
unless such income has been irrevocably set
over to employee welfare organizations.

14. Entertainment costs. Costs of enter-
tainment, including amusement, diversion,
and social activities and any costs directly
associaterd with such costs (such as tickets
o shows ol sports events, meals, lodeing,
renrals, hransportaiion, aad eracuibles) are
unallowable.

15. Kquipment and other capital expendi-
rares.

a. For purposes of this subparagraph, the
following definitions apply:

(1) **Capital Expenditures’ means expendi-

tures for the acguwisition cost of capital as-
sets (equipment, buildings, land), or expendi-
tures to make improvements to capital as-
sets that materially increase their value or
useful life. Acquisition cost means the cost
of the asset including the cost to put it in
place. Acquisition cost for equipment, for ex-
ample, means the net invoice price of the
equipment, including the cost of any modi-
fications, attachments, accessories, or auxil-
iary apparatus necessary to make it usable
for the purpose for which it is acquired. An-
cillary charges, such as taxes, duty, protec-
tive in transit insurance, freight, and instal-
lation may be included in, or excluded from
the acqguisition cost in accordance with the
non-profit organization’s regular accounting
practices.
L (2) “*Bquipment’” means an article of non-
expendable, tangible personal property hav-
ing a uselul life of more than one year and
an acquisition cost which equals or exceeds
the lesser of the capitalization level ostab-
lished by the non-profit organization for fi-
nancial statement purposes, or $5000.

(3} “Special purpose equipment’™ means
equipment which is used only for research,
medical, scientific, or other technical activi-
ties. Examples of special purpose squipment
include microscopes, x-ray machines, sur-
gical instruments, and spectrometers.

(4) “General purpose equipment’” means
squipment, which {8 not limited to research,
medical, scientific or other technical activi-
ties, Bxamples include office equipment and
furnighings, modular offices, telephone net-
works, information technology equipment
and systems, air conditioning equipment, re-
production and printing equipment, and
motor vehicles.

h. The following rules of allowability shall
apply to squipment and other capital ex-
penditures:

(1) Capital expenditures for general pur-
pose squipment, buildings, and land are unal-
lowable as direct charges, sxcept where ap-
proved in advance by the awarding agency.
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(2) Capital expenditures for special purpose
equipment are allowable as direct costs, pro-
vided that items with a anit cost of $5000 or
more have the prior approval of the awarding
agency.

(3) Capital expenditures for improvements
to land, buildings. or equipment which mate-
rially increase their value or useful life are
unallowable as a direct cost excepb with the
prior approval of the awarding agency.

(4) When approved as a direct charge pursu-
ant to paragraph 15.0h.(1) (2). and (3) above.
capital expenditures will be charged in the
period in which the expenditure is incurred,
or as otherwise determined appropriate by
and negotiated with the awarding agency.

(5) Bquipment and other capital expendi-
tures are unallowable as indirect costs. How-
ever, see paragraph 11,, Depreciation and use
allowance, of this appendix for rules on the
allowability of use allowances or deprecia-
tion on buildings, capital improvements, and
equipment. Also. see paragraph 43., Rental
costs of buildings and equipment, of this ap-
pendix for rules on the allowability of rental
costs for land, huildings, and equipment.

(6) The unamortized portion of any equip-
ment written off as a result of a change in
capitalization levels may be recovered by
continuing to claim the otherwise allowable
use allowances or depreciation on the equip-
ment, or by amortizing the amount to be
written off over a period of years negotiated
with the cognizant agency.

16. Fines and penalties. Costs of fines and
penalties resulting from violations of, or
failure of the organization to comply with
Federal, State, and local laws and regula-
tions are unallowable except when incurred
as a result of compliance with specific provi-
sions of an award or instructions in writing
from the awarding agency.

17. Fund raising and investment manage-
ment costs. a. Costs of organized fund rais-
ing. including financial campaigns. endow-
ment drives, solicitation of gifts and be-
cuests, and similar expenses incurred solely
to raise capital or obtain contributions are
unallowable.

b, Costs of investment counsel and staff
and similar expenses incurred solely to en-
hance income from investments are unallow-
able.

¢c. Fand raising and investment activities
shall be allocated an appropriate share ol in-
direct costs under the conditions described
in subparagraph B.3 of Appendix A to this
part.

18, Gains and losses on depreciable assets.
a. (1) Gains and losses on sale, retirement, or
other disposition of depreciable property
shall be included in the year in which they
occur as credits or charges to cost group-
ing(s) in which the depreciation applicable to
such property was included. The amount of
the gain or loss to be included as a credit or
charge to the appropriate cost grouping(s)
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shall be the difference between the amount
realized on the property  and the
undepreciated basis of the property.

(2} Gains and losses on the disposition of
depreciable property shall not be recognized
as a separate credit or charge under the fol-
lowing conditions:

(a) The gain or loss is processed through a
depreciation account and is reflected in the
depreciation allowable ander paragraph 11 of
this appendix.

(b) The property is given in exchange as
part of the purchase price of a similar item
and the gain or loss is talen into account in
determining the depreciation cost basis of
the new item.

(¢) A loss results from the failure to main-
tain permissible insurance, except as other-
wise provided in paragraph 22 of this appeu-
dix.

(d) Compensation for the use of the prop-
erty was provided through use allowances in
lieu of depreciation in accordance with para-
graph 9 of this appendix.

(e) Gains and losses arising from mass or
extraordinary sales, retirements, or other
dispositions shall be considered on a case-hy-
case hasis.

h. Gains or losses of any nature arising
from the sale or exchange of property other
than the property covered in sabparagraph a
shall be excluded in computing award costs,

19. Goods or services for personal use.
Costs of goods or services for personal use of
the organization’'s employees are unallow-
able regardless of whether the cost is re-
ported as taxable income to the employees.

20, Housing and personal living expenses. a.
Costs of housing (e.g.. depreciation, mainte-
nance, utilities, furnishings, vrent, etc.),
housing allowances and personal living ex-
penses for/of the organization's officers are
unallowable as fringe benefit or indirect
costs regardless of whether the cost is re-
ported as taxable income to the employees.
These costs are allowable as direct costs to
sponsored award when necessary for the per-
formance of the sponsored award and ap-
proved by awarding agencies.

h. The term “officers’ includes current and
past officers and employees.

21, Idle facilities and idle capacity. a. As
used in this section the following terms have
the meanings set forth below:

(1) “Facilities” means land and huildings
or any portion thereof, equipment individ-
ually or collectively. or any other tangible
capital asset. wherever located. and whether
owned or leased by the non-profit organiza-
tion.

(2) “Idle facilities’ means completely un-
used facilities that are excess to the non-
profit organization’s current needs.

(3) “Idle capacity’ means the unused ca-
pacity of partially used facilities, It is the
difference hetween: That which a facility
could achieve under 100 percent operating
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time on a one-shift basis less operating

interruptions resulting from time lost for re-
pairs, setups, unsatisfactory materials, and
other normal delays; and the extent to which
the facility was actually used to meet de-
mands during the accounting period. A
multi-shift hasis should be used if it can he
shown that this amount of usage would nor-
mally be expected for the type of facility in-
volved.

s Cost o dle facilitiss o wdle capaelty”
meang cost: such ax caslincenance, repatr.
nouslog, rent, and obier relabted costs, ¢.g.,
insurance, interest, property taxes and de-
preciation or use allowances.

b, The costs of idle facilities are unallow-
able except to the extent that:

(1) They are necessary to meet fluctuations
in workload; or

(2) Although not necessary bo meet fluc-
tuations in workload, they were necessary
when acquired and are now idle because of
changes in program requirements, efforts to
achieve more economical operations, reorga-
nization, termination, or other causes which
could not have bheen reasonably foreseen.
Under the exception stated in this subpara-
graph, costs of idle facilities are allowable
for a reasonable period of time, ordinarily
not to exceed one year, depending on the ini-
tiative taken to use, lease, or dispose of such
facilities,

¢. The costs of idle capacity ars normal
costs of doing bhusiness and are a factor in
the normal fluctuations of usage or indirect
cost rates from period to period. Such costs
are allowable, provided that the capacity is
reasonably anticipatsd to be necessary or
was originally reasonable and is not subject
to reduction or elimination by use on other
Federal awards, subletting, renting, or sals,
in accordance with sound business, sco-
nomic, or security practices, Widespread idle
capacity throughout an entire [acility or
among a group of assets having substantially
the same [unction may be considered idle fa-
cilities.

22, Insurance and indernnification. a, Insur-
ance includes insurance which the organiza-
tion is required to carry, or which is ap-
proved, under the terms of the award and
any other insurance which the organization
maintaing in connection with the general
conduct of its operations. This paragraph
does not apply to insurance which represents
fringe benefits for employees (see subpara-
graphs 8.g and 8.1(2) of this appendix).

(1) Costs of insurance required or approved,
and maintained, pursuant to the award are
allowable.

(2) Costs of other insurance maintained by
the organization in connection with the gen-
eral conduct of its operations are allowable
subject to the following limitations:

(a) Types and extent of coverage shall be in
accordance with sound husiness practice and
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the rates and premiuwms shall be reasonable
under the circumstances.

(b) Costs allowed for business interruption
or other similar insurance shall be limited to
exclude coverage of management fees.

(¢) Costs of insurance or of any provisions
for a reserve covering the risk of loss or
damage to Federal property are allowable
only to the extent that the organization is
liable for such loss or damage.

vy Provisiong for a reserve under u self-in-
surance proyram are allowable to the extent
that bypes of coverage, sxtent of coverage,
rates, and premiums would have been al-
lowed had insurance been purchased to cover
the risks. However, provision for known or
reasonably estimated self-insured liabilities,
which do not become payable for more than
one year after the provision is made, shall
not exceed the present value of the liability.

(e) Costs of insurance on the lives of trust-
ees, officers, or other employess holding po-
sitions of similar responsibilities are allow-
able only to the extent that the insurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix). The cost
of such insurance when the organization is
identified as the beneficiary is unallowable.

(f) Insurance against defects. Costs of in-
surance with respect to any costs incurred to
correct defects in the organization's mate-
rials or workmanship are unallowable.

(g) Medical liability (malpractice) insur-
ance. Medical liahility insurancs is an allow-
able cost of Federal research programs only
to the extent that the Federal research pro-
grams involve human subjects or training of
participants in research techniques. Medical
liability insuranoce costs shall be treated as a
direct cost and shall be assigned to indi-
vidual projects based on the manner in which
the insurer allocates the risk to the popu-
lation coversd by the insurance,

(3 Actual losses which could have been
covered by permissible insurance (through
the purchase of insurance or a self-insurance
program) are unallowable unless expressly
provided for in the award, excopt:

(a) Costs incurred bhecause of losges not
covered under nominal deductible insurance
coverage provided in keeping with sound
business practice are allowable.

(h) Minor lossss not covered by insurance,
such as spoilage, hreakage, and disappear-
ance of supplies, which ocour in the ordinary
sourse of operations, are allowable.

b. Indemnification includes securing the
organization agninst labilities to third per-
song and any other logs or damage, not com-
pensated by ingurance or otherwise. The Fed-
eral Government is obligated to indemnify
the organization only to the sxtont oxprossly
provided in the award.

23. Intevest. a. Costs {ncurrsd for interest
on borrowed capital, temporary use of en-
dowment tunds, or the use of the non-profit
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organization’s own [funds, however vrep-
resented, are unallowable. However, interest
on debt incurred after September 29, 1995 to
acquire or replace capital assets (including
renovations, alterations, eguipment, Iand,
and capital assets acquired through capital
leases), acquired after September 29, 1995 and
used in support of Federal awards is allow-
able, provided that:

(1) For facilities acguisitions (excluding
renovations and alterations) costing over S10
million where the Federal Government’'s re-
imbursement is sxpected o equal or exceed
40 percent of an asset's cost, the non-profit
organization prepares, prior to the acquisi-
tion or replacement of the capital asset(s), a
justification that demonstrates the need for
the facility in the conduct of federally-spon-
sored activities. Upon request, the needs jus-
tification must be provided to the IFederal
agency with cost cognizance authority as a
prerequisite to the continued allowahility of
interest on debt and depreciation related to
the facility. The needs justification for the
acquisition of a facility should include, at a
minimum, the following:

. (a) A statement of purpose and justifica-
tion for facility acquisition or replacement.

(h) A statement as to why current facili-
ties are not adequate,

(¢) A statement of planned future use of
the facility.

() A description of the financing agree-
ment to be arranged for the facility.

(e) A summary of the building contract
with estimated cost information and state-
ment of source and use of funds,

() A schedule of planned occupancy dates.

(2) For facilities costing over $500,000, the
non-profit organization prepares, prior to the
acquisition or replacement of the facility, a
lease/purchase analysis in accordance with
the provisions of §§215.30 through 215.37 of 2
CFR 215 (OMB Circular A-110). which shows
that a financed purchase or capital lease is
less costly to the organization than other
leasing alternatives. on a net present value
hasis. Discount rates used should be equal to
the non-profit organization’s anticipated in-
terest rates and shounld be no higher than the
fair market rate available to the non-profit
organization from an uarelated (“arm’s
length') third-party. The lease/purchase
analysis shall include a comparison of the
net present value of the projected total cost
comparisons of hoth alternatives over the pe-
riod the asset is expected to he used by the
non-profit organization. The cost compari-
sons associated with purchasing the [acility
shall include the estimated purchase price,
anticipated operating and maintenance costs
(including property taxes, il applicable) not
included in the debt financing, less any esti-
mated asset salvage value at the end of the
period defined above. The cost comparison
for a capital lease shall include the esti-
mated total lease payments, any estimated

2 CFR Ch. !l (1-1-09 Edition)

bargain purchase option, operating and

" maintenance costs, and taxes not included in
the capital leasing arrangement, less any es-
timated credits due under the lease at the
end of the period defined ahove. Projected
operating lease costs shall be based on the
anticipated cost of leasing comparable facili-
ties at fair market rates under rental agree-
ments that would he renewed or reestab-
lished over the period defined above, and any
expected maintenance costs and allowable
property taxes to be borne by the non-protit
organization directly or as part of the lease
arrangementc.,

(3) The actual interest cost claimed is
predicated upon interest rates that are no
higher than the fair market rate available to
the non-profit organization from an unre-
lated (“arm’'s length’) third party.

(4) Investment earnings, including interest
income, on bond or loan principal, pending
payment of the construction or acquisition
costs, are used to offset allowable interest
cost. Arbitrage earnings reportable to the In-
ternal Revenue Service are not required to
be offset against allowable interest costs.

(5) Reimbursements are lmited to the
least costly alternative based on the total
cost analysis required under subparagraph
23.h. of this appendix. For example, if an op-
erating lease is determined to be less costly
than purchasing through debt financing,
then reimbursement is limited to the
amount determined if leasing had heen used.
In all cases where a lease/purchase analysis
is performed. Federal reimbursement shall
be hased upon the least expensive alter-
native.

(6) Non-profit organizations are also sub-
ject to the following conditions:

(a) Interest on debt incurred to finance or
refinance assets acquired before or reac-
quired after September 29, 1995, is not allow-
able,

(h) Interest attributable to fully depre-
ciated assets is unallowable,

(¢c) For debt arrangements over 81 million,
unless the non-profit organization makes an
initial equity contribution to the asset pur-
chase of 25 percent or miore, non-profit orga-
nizations shall reduce claims for interest ex-
pense by an amount equal to imputed inter-
est earnings on excess cash [low, which is to
he calculated as follows. Annually, non-prof-
it organizations shall prepare a cumulative
(from the inception of the project} report of
monthly cash flows that includes inflows and
outflows, regardless of the [lunding source.
Inflows consist of depreciation expense, am-
ortization of capitalized construction inter-
est, and annual interest expense. For cash
flow calculations, the annual inflow figures
shall be divided by the number of months in
the year (usually 12) that the building is in
service for monthly amounts, Outflows con-
sist of initial equity contributions, debt
principal payments (less the pro rata share

164
ATTACHMENT ....E .
paGE . 9. OF .25 PAGES




OMB Circuiars and Guidance
N

attributable to the unallowable costs of
land) and interest payments. Where cumu-
lative inflows exceed cumulative outflows,
interest shall be calculated on the excess
inflows for that period and be treated as a re-
duction to allowable interest expense. The
rate of interest to be used to compute sarn-
ings on excess cash flows shall be the three
month Treasury Bill closing rate as of the
last business day of that month.

dr substantial  relocation of dederally-
pousored nerivities from a facility tinanced
uy debredness, the cost of which was tund-
ed in whole or part through Federal reim-
hursements, to another facility prior to the
expiration of a period of 20 years requires no-
tice to the Federal cognizant agency. The ex-
tent of the relocation, the amount of the
Federal participation in the financing, and
the depreciation and interest charged to date
may require negobiation and/or downward
adjustments of replacement space charged to
TFederal programs in the future.

(e) The allowable costs to acquire facilities
and equipment are limited to a fair market
value available to the non-profit organiza-
tion from an unrelated (“arm’s length'’)
third party.

b. For non-profit organizations subject to
“full coverage” under the Cost Accounting
Standards (CAS) as defined at 48 CIR
9903.201, the interest allowability provisions
of subparagraph a do not apply. Instead,
these organizations' sponsored agreements
are subject to CAS 414 (48 CFR 9903.414), cost
of money as an element of the cost of [acili-
ties capital, and CAS 417 (48 CFR 9903.417),
cost of money as an element of the cost of
capital assets under construction,

¢. The following definitions are to be used
for purposes of this paragraph:

(1) Re-acquired assets means assets held by
the unon-profit organization prior to Sep-
tember 29, 10956 that have again come to be
held by the organization, whether through
repurchase or refinancing. It does not in-
clude assets acquired to replace older assets.

(2) Initial equity contribution means the
amount or value of contributions made by
non-profit organizations for the acquisition
ol the asset or prior to occupancy of facili-
ties.

(3 Assot costs means the capitalizable
costs of an asset, including construction
costs, acquisition costs, and other such costs
capitalized in acecordance with GAAP.

24, Labor relations costs. Costs incurred in
maintaining satisfactory relations between
the organization and its employess, includ-
ing costs of labor management committees,
employee publications, and other related ac-
sivitios are allowable,

25. Lobbhying., a. Notwithstanding other
provisions of this appendix, costs associated
with the following activities are unallow-
able:
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(1) Attempts to influence the outcomes of
any Federal, State, or local election, ref-
erendum, initiative, or similar procedure,
through in kind or cash contributions, en-
dorsements, publicity, or similar activity;

(2) Tstablishing, administering, contrib-
uting to, or paying the expenses of a polit-
ical party, campaign, political action com-
mittee, or obher organization established for
the purpose of intluencing the outcomes of

15) A chempr to biufluence: The introduc-
Lion of Federal or SBtave lsgislation: or the
enactment or modification of any pending
Tederal or State legislation through commu-
nication with any member or employee of
the Congress or State legislature (including
efforts to influence State or local officials to
engage in similar lohbying activity), or with
any Government official or employee in con-
nection with a decision to sign or veto en-
rolled legislation;

(4) Any attempt to influence: The introduc-
tion of TFederal or State legislation; or the
enactment or modification of any pending
Pederal or Stabte legislation by preparing,
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thersof to contribute
to or participate in any mass demonstration,
march, rally, fundraising drive, lobbying
campaign or letter writing or telephone cam-
paign: or

(5) Legislative liaison activities, including
attendance at legislative sessions or com-
mittee hearings, gathering information re-
garding legislation, and analyzing the effect
of legislation, when such activities are car-
ried on in support of or in knowing prepara-
tion for an effort to engage in unallowable
lobbying.

b, The following activities are excepted
from the coverage of subparagraph 25.a of
this appendix:

(1) Providing a technical and lactual pres-
entation of information on a topic directly
related to the performance of a grant, con-
tract or other agreemont through hearing
testimony, statements or letters to the Con-
gress or a State legislature, or subdivision,
member, or cognizant stafl member thereof,
in response to a documented reguest (includ-
ing a Congressional Record notice requesting
testimony or statements for the record at a
regularly scheduled hearing) made by the re-
cipiont member, legislative hody or subdivi-
sion, or a cognizant stafl member thoreol;
provided such information is roadily ohtain-
able and can be readily put in dsliverahle
form; and further provided that costs under
this section (or travel, lodging or meals are
unallowable unless incurred to offer testi-
mony at a regularly schoeduled Congressional
hearing pursuant to a written request for
sach prosentation made by the Chairman or
Ranking Minority Member of the Committee
or Subcommitter conducting such hearing.
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(2) Any lobhying made unallowable by sub-

‘paragraph 25.a.(3) of this appendix to influ-

ence State legislation in order to directly re-
duce the cost, or to avoid material impair-
ment of the organization’s authority to per-
form the grant, contract. or other agree-
ment.

(3) Any activity specifically authorized by
statute to be undertaken with funds from
the grant. contract. or other agreement.

c. (1) When an organization seeks reim-
hursement [or indirect costs, total lohbyving
costs shall he separately identified in the in-
direct cost rate proposal, and thereafter
treated as other unallowable activity costs
in accordance with the procedures of sub-
paragraph B.3 of Appendix A to this part.

(2) Organizations shall submit, as part of
the annual indirect cost rate proposal, a cer-
tification that the requirements and stand-
ards of this paragraph have heen complied
with,

(3) Organizations shall maintain adequate
records to demonstrate that the determina-
tion of costs as heing allowable or unallow-
able pursuant to paragraph 25 complies with
the requirements of this Appendix,

(4) Time logs, calendars, or similar records
shall not he required to he created for pur-
poses of complying with this paragraph dur-
ing any particular calendar month when: the
employee engages in lobbying (as defined in
subparagraphs 25.a. and b, of this appendix)
25 percent or less of the employee's com-
pensated hours of employment during that
calendar month, and within the preceding
five-year period, the organization has not
materially misstated allowable or unallow-
able costs of any nature, including legisla-
tive lobhying costs, When the conditions de-
seribed in this subparagraph are met,; organi-
zations are not required to establish records
to support the allowahility of claimed costs
in addition to records already required or
maintained. Also. when the conditions de-
scribed in this subparagraph are met, the ab-
sence of time logs, calendars, or similar
records will not serve as a Dasis for dis-
allowing costs by contesting estimates of
lobbying time spent by employees during a
calendar month,

(5) Agencies shall establish procedures for
resolving in advance, in consultation with
OMB, any significant questions or disagree-
ments concerning the interpretation or ap-
plication of paragraph 25. Any such advance
regsolution shall be binding in any subsequent
settlements, aundits or investigations with
respect to that grant or contract for pur-
poses of interpretation of this Appendix; pro-
vided, liowever, that this shall not be con-
strued bo prevent a contractor or grantee
from contesting the lawlulness of such a de-
termination.

d. xecutive lobbying costs. Costs incurred
in attempting to improperly influence either
directly or indirectly. an employee or officer

2 CFR Ch. Il (1-1-09 Edition)

of the Executive Branch of the Federal Gov-
ernnient to give consideration or to act re-
garding a sponsored agreement or a regu-
latory matter are unallowable. Improper in-
fluence means any influence that induces or
tends to induce a Federal employee or officer
to give consideration or to act regarding a
federally-sponsored agreement or regulatory
matter on any basis other than the merits of
the matter.

26, L.osses on other sponsored agreements
or contracts. Any excess ol costs over in-
come on any award is unallowable ag a cost
of any other award, This includes, but is not
limited to, the organization's contributed
portion by reason of cost sharing agreements
or any under-recoveries through negotiation
of lump sums for, or ceilings on, indirect
costs.,

27. Maintenance and repair costs. Costs in-
curred for necessary maintenance, repair, or
upkeep of bhuildings and equipment (includ-
ing Federal property unless otherwise pro-
vided for) which neither add to the perma-
nent value of the property nor appreciably
prolong its intended life, but keep it in an ef-
ficient operating condition, are allowable.
Costs incurred for improvements which add
to the permanent value of the bhuildings and
equipment or appreciahly prolong their in-
tended life shall be treated as capital ex-
penditures (see paragraph 15 of this appen-
dix).

28. Materials and supplies costs. a. Costs
incurred for materials, supplies, and fab-
ricated parts necessary to carry out a Fed-
eral award are allowable.

. Purchased materials and supplies shall
be charged at their actual prices, net of ap-
plicable credits. Withdrawals from general
stores or stockrooms should be charged at
their actual net cost under any recognized
method of pricing inventory withdrawals,
consistently applied. Incoming transpor-
tation charges are a proper part of materials
and supplies costs,

c. Only materials and supplies actually
used for the performance of a Federal award
may be charged as direct costs.

d. Where federally-donated or furnished
materials are used in performing the Federal
award, such materials will be used without
charge.

29, Meetings and conferences. Costs of
meetings and conferences, the primary pur-
pose of which is the dissemination of tech-
nical information, are allowable. This in-
cludes costs of meals, transportation. rental
of facilities, speakers’ fees, and other items
incidental to such meetings or conferences.
But see paragraphs 14., Entertainment costs,
and 33., Participant support costs of this ap-
pendix.

30. Memberships, subscriptions, and profes-
sional activity costs. a. Costs of the non-
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profit organization’s membership in busi-
ness, technical, and professional organiza-
tions are allowable.

. Costs of the non-profit organization’s
subscriptions to business, professional, and
technical periodicals are allowable,

¢, Costs of membership in any civic or
community organization are allowable with
prior approval by Pesderal cognizant agency.

d. Costs of membership in any country club
o1 Hociad or ddining alub or organizasion ave
atadlpwanle.

sl irgumzavion cosbs, EBxpendivares. such
as incorporation fees, brokers' fees, fees to
promoters, organizers or management con-
sultants, attorneys, accountants, or invest-
ment counselors, whether or not employees
of the organization, in connection with es-
tablishment or reorganization of an organi-
zation, are unallowable except with prior ap-
proval of the awarding agency.

32. Page charges in professional journals.
Page charges f{or professional journal publi-
cations are allowable as a necessary part of
research costs, where:

a. The research papers report work sup-
ported by the Federal Government; and

h. The charges are levied impartially on all
ressarch papers published by the journal,
whether or not by federally-sponsored au-
thors.

33. Participant support costs. Participant
support costs are direct costs for items such
as stipends or subsistence allowances, travel
allowances, and registration fees paid to or
on behalf of participants or trainees (but not
employees) in connection with meetings,
conferences, symposia, or training projects.
These costs are allowable with the prior ap-
proval of the awarding agency.

34. Patent costs. a. The following costs re-
lating to patent and copyright matters are
allowable: cost of preparing disclosures, re-
ports, and other documents required by the
Federal award and of searching the art to
the extent necessary to make such disglo-
sures; cost of preparing documents and any
other patent costs in connection with the fil-
ing and prosecution of a United States pat-
ent application where title or royalty-free 1i-
ceuse 1s required by the Foderal Government
to be conveyed bto the I"ederal Governmoent;
and general counseling services relating to
patent and copyright matters, such as advice
on patent and copyright laws, regulations,
clauses, and employee agrsements (but see
paragraphs 37, Professional services costs,
and 44,, Royalties and other costs for use of
patents and copyrights, of this appendix).

b, The following costs related to patent
and copyright matter are unallowable:

(1) Cost of proparing disclosures, reports,
and other documents and of searching the
art to the oxtont necessary to malke disclo-
sures not required by the award.

(4) Costs In connsction with filing and
prosecuting any foreign patent application,
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or any United States patent application,
where the Federal award does not require
conveying title or a royalty-free license to
the Federal Government (but see paragraph
45., Royalties and other costs for use of pat-
ents and copyrights, of this appendix),

35, Plant and homeland security costs.
Necessary and reasonable expenses incurred
for routine and homeland security to protect
facilities, personnel. and worlk products are
allowanie, Such costs inelude, bun ware 1ot
Hmited to, wages and anilorms ol personnet
cngaped i seculity activitles; equipment,
barriers; contractual security services; con-
sultants; etc. Capital expenditures for home-
land and plant security purposes are subject
to paragraph 15, Eguipment and other cap-
ital expenditures, of this appendix.

36. Pre-agreement costs. Pre-award costs
are those incurred prior to the effective date
of the award directly pursuant to the nego-
tintion and in anticipation of the award
where such costs are necessary to comply
with the proposed delivery schedule or pericd
of performance. Such costs are allowable
only to the extent that they would have been
allowable if incurred after the date of the
award and only with the written approval of
the awarding agency.

37. Professional services costs. a. Costs of
professional and consultant services ren-
dered by persons who are members of a par-
ticular profession or possess a special skill,
and who are not officers or employees of the
non-profit organization, are allowable, sub-
ject to subparagraphs b and c when reason-
able in relation to the gervices renderod and
when not contingent upon recovery of the
costs from the Federal Government. In addi-
tion, legal and related services are limited
under paragraph 10 of this appendix.

b, In determining the allowability of costs
in a particular case. no single factor or any
special combination of factors is necessarily
determinative. Howsver, the [ollowing [ac-
tors are relevant:

(1) The nature and scope of the service ren-
dered in relation to the service required.

(2) The necossity of contracting for the
service, considering the non-profit organiza-
tion's capability in the particular avea,

(3) The past pattern of such costs, particu-
larly in the years prior to Federal awards.

(4) The impact of Federal awards on the
noun-profit organization's business (i.e., what
new problems have arisen).

(5) Whether the proportion of Federal work
to the non-profit organization’s total busi-
ness is such a8 to intluence the non-profit or-
ganization in favor of i{ncurring the cost,
particularly where the services vendoered are
not of a continuing nature and have tittle re-
lationship to work under Fedoral grants and
contrachs.

(6) Whether the service can he performed
more economically by direct employment
rather than contracting.
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(7 The qualifications of the individual-or
concern rendering the service and the cus-
tomary fees charged, especially on non-Fed-
eral awards.

(8) Adequacy of the contractual agreement
for the service (e.g., description of the serv-
ice, estimate of time required, rate of com-
pensation, and termination provisions).

¢. In addition to the factors in subpara-
eraph 37.h of this appendix, retainer fees to
be allowable must be supported by evidence
of hona fide services available or rendered

38. Publication and printing costs. a. Publi-
cation costs include the costs of printing (in-
cluding the processes of composition, plate-
making, press work, binding, and the end
products produced by such processes), dis-
tribution, promotion, mailing, and general
handling. Publication costs also include page
charges in professional publications,

h. If these costs are not identifiable with a
particular cost objective, they should be al-
located as indirect costs to all benefiting ac-
tivities of the non-profit organization.

c. Page charges for professional journal
publications are allowable as a necessary
part of research costs where:

(1) The research papers report work sup-
ported by the Federal Government: and

(2) The charges are levied impartially on
all research papers published by the journal,
whether or not by federally-sponsored at-
thors.

39. Rearrangement and alteration costs,
Costs incurred for ordinary or normal rear-
rangement and alteration of facilities are al-
lowable, Special arrangement and alteration
costs incurred specifically for the project are
allowable with the prior approval of the
awarding agency.

40, Reconversion costs, Costs incurred in
the restoration or rehabilitation of the non-
profit organization’s facilities to approxi-
mabely the same condition existing imme-
diately prior to commencement of Federal
awards, less costs related to normial wear
and tear, are allowable.

41. Recruiting costs. a. Subject to subpara-
eraphs 41.0, ¢, and d of this appendix, and
provided that the size of the stall recruited
and maintained is in keeping with workload
requirements, costs of “‘help wanted' adver-
tising, operating costs of an employment of-
fice necessary to secure and maintain an
adequate stalf, costs of operating an aptitude
and educational testing program, travel
costs of employees while engaged in recruit-
ing personnel, travel costs of applicants for
interviews for prospective employment, and
relocation costs incurred incident to recruit-
ment of new employees, are allowable to the
extent that such costs are incurred pursuant
to a well-managed recruitment program,
Where the organization uses employment
agencies, costs that are not in excess of
standard commercial rates for such services
are allowable.

2 CFR Ch. Il (1-1-09 Edition)

h. In publications, costs of help wanted ads
vertising that includes color, includes adver-
tising material for other than recruitment
purposes, or is excessive in size (taking into
consideration recruitment purposes for
which intended and normal organizational
practices in this respect), are unallowable.

¢. Costs of help wanted advertising, special
emoluments, fringe benefits, and salary al-
lowances incurred to attract proflessional
personnel from other organizations that do
not meet the test of reasonableness or do not
conform with the established practices of the
organization, are unallowable.

d. Where relocation costs incurred incident
to recruitment of a new employee have heen
allowed either as an allocable direct or indi-
rect cost, and the newly hired employee re-
signs for reasons within his control within
twelve months after being hired, the organi-
zation will be required to refund or credit
such relocation costs to the Federal Govern-
ment.

492. Relocation costs., a. Relocation costs
are costs incident to the permanent change
of duty assignment (for an indefinite period
or for a stated period of not less than 12
months) of an existing employee or upon re-
cruitment of a new employee. Relocation
costs are allowable, subject to the limitation
described in subparagraphs 42.h, ¢, and ¢ of
this appendix, provided that:

(1) The move is for the benefit of the em-
ployer.

(2) Reimbursement to the employee is in
accordance with an established written pol-
icy consistently followed by the employer,

(3) The reimbursement does not exceed the
employee's actual (or reasonably estimated)
expenses,

b, Allowable relocation costs for current
employees are limited to the following:

(1) The costs of transportation of the em-
ployee. mentbers of his immediate family
and his household. and personal effects to
the new location.

(2) The costs of finding a new home, such
as advance trips by employees and spouses to
locate living quarters and temporary lodging
during the transition period, up to maximum
period of 30 days, including advance trip
time.

(3) Closing costs, such as hrolkerage, legal,
and appraisal fees, incident to the disposi-
tion of the employee’'s former home. These
costs, together with those described in sub-
paragraph 42.b.(4) of this appendix, are lim-
ited to B percent of the sales price of the em-
ployee’s former home.

(4) The continuing costs of ownership of
the vacant former home after the settlement
or lease date of the employee's new perma-
nent home. such as maintenance of buildings
and grounds (exclusive of [ixing up expenses),
utilities, taxes, and property insurance.

(5) Other necessary and reasonable ex-
penses normally incident to relocation, such
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as the costs of canceling an unexpired lease,
disconnecting and reinstalling household ap-
pliances, and purchasing insurance against
loss of or damages to personal property. The
cost of canceling an unexpired lease is lim-
ited to three times the monthly rental.

¢. Allowable relocation costs for new em-
ployees are limited to those described in sub-
paragraph 42.(1) and (2) of this appendix.
When relocation costs incwrred incident to
phie recraltment of new emplovees have been
wllowed eivher as a divect or indirect cosrt
and the smployee resigng for reasons within
liis control within 12 months after hire, the
organization shall refund or credit the Fed-
eral Government for its share of the cost.
However, the costs of travel to an overseas
location shall be considered travel costs in
accordance with paragraph 50 and not reloca~
tion costs for the purpose of this paragraph
if dependents are not permitted at the loca-
tion for any reason and the costs do not in-
clude costs of transporting household goods.

d. The following costs related to relocation
are unallowable:

(1) Fees and other costs associated with ac-
quiring a new home.

(2) A loss on the sale of a former home.

(3) Continuing mortgage principal and in-
terest payments on a home being sold.

(4) Income taxes paid hy an employee re-
lated to reimbursed relocation costs,

43. Rental costs of buildings and equip-
ment. &, Subject to the limitations described
in subparagraphs 48.b, through d. of this ap-
pendix, rental costs are allowable to the ex-
tent that the rates are reasonable in light of
such lacbtors as: Rental costs of comparable
property, if any; market conditions in the
area; alternatives available; and. the btype,
life expectancy, condition, and value of the
propervy leased, Rental arrangemeoents should
be reviewed periodically to determine if cir-
cumstances have changed and other options
are available,

b. Rental costs under “'sale and lease back'
arrangements are allowable only up to the
amount bthat would be allowed had the non-
profit organization continued to own the
property. This amount would include ox-
penses such as depreciation or use allowance,
maintenance, taxes, and insurance.

¢. Rental costs under “less-than-arms-
length’ leases are allowable only up to the
amount (as explained in subparagraph 43.h.
of this appendix) that would be allowed had
title to the property vested in the non-prolit
organization. For this purpose, a less-than-
arms-tength lease is one under which one
party to the lease agreement is able to con-
trol or substantially influence the actions of
the other. Such leases include, but are not
limited to those between divisions ol a non-
profit organization; non-profit organizations
under common control through common offi-
cors, directors, or members; and a non-profit
organization and a director, trustee, officer,
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or key employee of the non-profit organiza-
tion or his immediate family, sither directly
or through corporations, trusts, or similar
arrangements in which they hold a control-
ling interest. For example, a non-profit orga-
nization may establish a separate corpora-
tion for the sole purpose of owning property
and leasing it back to the non-profit organi-
zation. :

d. Rental costs under leases which are re-
quired no be wrsated as capital lsases under
are allowable only up no the amountr
tas explalned in subparagraph b that would
be allowed had the non-profit organization
purchased the property on the date the lease
agreement was executed. The provisions of
Financial Accounting Standards Board
Statement 13, Accounting for Leases, shall
be used to determine whether a lease is a
capital lease. Interest costs related to cap-
ital leases are allowable to the extent they
meet the criteria in paragraph 23 of this ap-
pendix, Unallowable costs include amounts
paid for profit, management fees, and taxes
that would not have heen incurred had the
non-profit organization purchased the facil-
ity.

44, Royalties and other costs for use of pat-
ents and copyrights. a. Royalties on a patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or
rights thereto, necessary for the proper per-
formance of the award are allowable unless:

(1) The Federal Government has a license
or the right to free use of the patent or copy-
right.

(2) The patent or copyright has been adju-
dicated to be invalid, or has been administra-
tively determined to be invalid.

(3) The patent or copyright is considered to
be unenforcsable. E

(4) The patent or copyright iy expired.

b. Special care should be exercised {n de-
termining reasonableness where the royual-
ties may have arrived at as a result of less-
than-arm’s-length hargaining, e.g.;

(1) Royalties paid to persons, including
corporations, affiliated with the non-profit
organization.

(2) Royalties paid to unaffiliated parties,
including corporations, andor an agresmont
entered {nto in contemplation that a Federal
award would be made,

(3) Royalties pald under an agreement en-
tered into after an award is made to a non-
profit organization,

c¢. In any case involving a patent or copy-
right formoerly owned by the non-proflt orga-
nization, the amount of royalty allowed
should not exceed the cost which would have
been allowed had the non-profit organization
retained title thereto,

46. Selling and marketing, Costs of selling
and marketing any products or gervices of
the non-profit organization are unanllowable
(unless allowed under paragraph 1. of this ap-
pendix as allowable public relations cost,
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However, these costs are allowable as direct
costs, with prior approval by awarding agen-
cies, when they are necessary for the per-
formance ol Federal programs.

46, Specialized service facilities. a. The
costs of services provided by highly complex
or specialized facilities operated by the non-
profit organization, such as computers, wind
tunnels, and reactors are allowable, provided
the charges for the services meet the condi-
tions of either paragraph 46 b. or c. of this
appendix and, in addition. take into account
any items of income or Federal financing
that qualify as applicable credits under sub-
paragraph A.5. of Appendix A to this part.

b, The costs of such services, when mate-
rial, must be charged directly to applicable
awards based on actual usage of the services
on the hasis of a schedule of rates or estab-
lished methodology that does not discrimi-
nate against federally-supported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purposes, and is designed to recover only the
aggregate costs of the services. The costs of
each service shall consist normally of both
its direct costs and its allocable share of all
indirect costs, Rates shall be adjusted at
least biennially, and shall take into consid-
eration over/under applied costs of the pre-
vious period(s).

¢c. Where the costs incurred for a service
are not material, they may be allocated as
indirect costs.

d. Under some extraordinary  cir-
cumstances, where it is in the best interest
of the Federal Government and the institu-
tion to establish alternative costing arrange-
ments, such arrangements may be worked
out with the cognizant Federal agency.

47. Taxes. a. In general, taxes which the or-
ganization is required to pay and which are
paid or accrued in accordance with GAAP,
and payments made to local governments in
lien of taxes which are commensurate with
the local government services received are
allowahble, except for taxes from which ex-
emptions are available to the organization
directly or which are available to the organi-
zation based on an exemption afforded bthe
Federal Government and in the latter case
when the awarding agency males available
the necessary exemption certificates, special
assessments on land which represent capibal
improvements, and Federal income taxes.

h. Any refund of taxes, and any payment to
the organizabion of interest thereon, which
were allowed as award costs. will be credited
either as a cost reduction or cash refund, as
appropriate, to the Federal Government.

48. Terminntion costs applicable to spon-
sored agreements. Termination of awards
generally gives rise to the incurrence of
costs, or the need tor special treatment of
costs. which would not have arisen had the
Federal award not been terminated. Cost
principles covering these items are set [orth

2 CFR Ch. Il (1-1-09 Edition)

helow. They are to he used in conjunction
with the other provisions of this appendix in
termination situations.

a. The cost of items reasonably usable on
the non-profit organization’s other work
shall not be allowable unless the non-profit
organization submits evidence that it would
not retain such items at cost without sus-
taining a loss. In deciding whether such
items are reasonably usable on other work of
the non-profit organization, the awarding
agency should consider the non-profit orga-
nizasion's plans and orders for current and
scheduled activity., Contemporaneous pur-
chases of common items by the non-profit
organization shall be regarded as evidence
that such items are reasonably usable on the
non-profit organization’s other work. Any
acceptance of common items as allocable to
the terminated portion of the Federal award
shall be limited to the extent that the gquan-
tities of such items on hand, in transit, and
on order are in excess of the reasonable
guantitative requirements of other work.

b. If in a particular case, despite all rea-
sonable efforts by the non-profit organiza-
tion, certain costs cannot be discontinued
immediately after the effective date of ter-
mination, such costs are generally allowable
within the limitations set forth in this ap-
pendix, except that any such costs con-
tinuing after termination due to the neg-
ligent or willful failure of the non-profit or-
ganization to discontinue such costs shall be
unallowable,

¢. Loss of useful value of special tooling,
machinery, and is generally allowable if:

(1) Such special tooling, special machinery,
or equipment is not reasonably capable of
use in the other work of the non-profit orga-
nization,

(2) The interest of the Federal Government
is protected by transfer of title or by other
means deemed appropriate by the awarding
agency. and

(3) The loss of useful value for any one ter-
minated Federal award is limited to that
portion of the acquisition cost which bears
the same ratio to the total acquisition cost
as the terminated portion of the Federal
award hears to the entire terminated Federal
award and other Federal awards for which
the special tooling, special machinery, or
equipment was acquired.

d. Rental costs under unexpired leases are
generally allowable where clearly shown to
have heen reasonably necessary for the per-
formance of the terminated Federal award
less the residual value of such leases, if:

(1) The amount of sach rental claimed does
not exceed the reasonable use value of the
property leased for the period of the Federal
award and such further period as may be rea-
sonable, and

(2) The non-profit organization makes all
reasonable efforts to terminate, assign, set-
tle. or otherwise reduce the cost of such
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lease. There also may be included the cost of
alterations of such leased property, provided
such alterations were necessary for the per-
formance of the Federal award, and of rea-
sonable restoration required by the provi-
sions of the lease.

e. Settlement expenses including the fol-
lowing are generally allowable:

(1) Acecounting, legal, clerical, and similar
costs reasonably necessary for:

ti Che preparacion and presentation oo
e awarding agency of sesslement clalms
md supporting data wich respect to the ner-
minated portion of the Federal award, unless
the termination is for defaunlt (see §215.61 of
2 CTR part 215 (OMB Circular A-110)); and

(b) The termination and settlement of sub-
awards.

(2) Reasonable costs for the storage, trans-
portation, protection, and disposition of
property provided by the Fedsral Govern-
ment or acquired or produced for the Federal
award, except when grantees or contractors
are reimbursed for disposals at a predeter-
mined amount in accordance with §216.32
through 215.87 of 2 CFPR part 2156 (OMB Cir-
cular A-110),

(3) Indirect costs related to salaries and
wages incurred as settlement expenses in
subparagraphs 48.e.(1) and (2) of this appen-
dix. Normally, such indirect costs shall be
limited to fringe benefits, occupancy cost,
and immediate supervision.

f. Claims under sub awards, including the
allocable portion of claims which are com-
mon to the Federal award, and to other work
of the non-profit organization are generally
allowable,

An appropriate share of the non-profit or-
ganization's indirect expense may be allo-
cated Lo the amount of settlements with sub-
contractors and/or subgrantees, provided
that the amount allocated is otherwise con-
sistent with the basic guidelines contained
in Appendix A. The indirect expense so allo-
cated shall exclude the same and similar
costs claimed directly or indirectly as settle-
mellt expensss.,

49, Training costs., a. Costs of preparation
and maintenance of a program of instruction
including. but unot limited to on-the-job,
classroom, and apprenticeship training, de-
signed to increase the vocational effectivo-
ness ol employees, including training mate-
rials, texthooks, salaries or wages of trainees
(excluding overtime compensabion which
might arise therefrom), and (1) salaries of the
director of training and stafl when the train-
ing program is conducted by the organiza-
tion: or (i1 tuition and fess when the train-
ing is in an institution not operated by the
organization, are allowable.

b, Costs of part-time education, at an un-
dergraduate or post-graduate college level,
including that provided ot the ovganization's
own lacilities, are allowable only when the
course or dogree pursued is relative to the
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field in which the employee is now working
or may reagonably be expected to work, and
are limited to:

(1) Training materials.

(2) Texthooks.

(3) Pees charges by the educational institu-
tion.

(4) Tuition charged by the educational in-
stitution or, in lieu of tuition, instructors’
sularies and the related share of indirect
;00 ol the educabional institution co the
pxtent ot she sum fhereof is not in excess
of shie puition waich would buve been paid-bo
the participating educational institution.

(5) Salaries and related costs of instructors
who are employees of the organization,

(8) Straight-time compensation of each
employee for time spent attending classes
during working hours not in excess of 156
hours per year and only to the extent that
circumstances do not permit the operation of
classes or attendance at classes after regular
working hours; otherwise, such compensa-
tion is unallowable.

c. Costs of tuition, fees, training materials,
and texthooks (but not subsistence, salary,
or any other emoluments) in connection
with full-time education, including that pro-
vided at the organization's own facilities, at
a post-graduate (but not undergraduate) col-
lege level, are allowable only when the
course or degree pursued is related to the
field in which the employee is now working
or may reasonahly be expected to work, and
only where the costs receive the prior ap-
proval of the awarding agency. Such costs
are limited to the costs attributable to a
total period not to exceed one school year for
each employee so trained, In unusual cases
the period may be extended,

d. Costs of abttendance of up to 16 weoks per
employee per year at specialized programs
specifically designed to enhance the effec-
Liveness of exscutives or managers or to pre-
pare employees for such positions arc allow-
able. Such costs include enrollment fees,
training materials, textbooks and related
charges, employees’ salaries, subsistence,
and travel, Costs allowable under this para-
graph do not include those for courses that
are part of a degros-oriented curriculum,
which are allowable only to the extent set
forth in suhparagraphs b and c.

e, Maintenance exponse, and normal depre-
cintion or fair rental, on (acilities owned or
Jeased by the organization for training pur-
poses are allowable to the oxtent set forth in
paragraphs 11, 27, and 50 of this appondix.

. Contributions or donations to edu-
cational or training institutions, including
the donation ol facilitiss or other propertsies,
and scholarships or fellowships, are unallow-
able.

¢, Training and education costs in excess
of those otherwise allowahle under subpara-
graphs 49.b and ¢ of this appendix may he al-
ifowed with prior approval of the awarding
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agency. To he considered for approval, the
organization must demonstrate that such
costs are consistently incurred pursuant to
an established training and education pro-
gram, and that the course or degree pursned
is relative to the field in which the employee
is now working or may reasonably be ex-
pected to work.

50. Transportation costs. Transportation
costs include freight, express, cartage, and
postage charges relating either to goods pur-
chased, in process., or delivered. These costs
are allowable. When such costs can readily
be identified with the items involved, they
may be directly charged as transportation
costs or added to the cost of such items (see
paragraph 28 of this appendix). Where identi-
fication with the materials received cannot
readily be made, transportation costs may he
charged to the appropriate indirect cost ac-
counts if the organization follows a con-
sistent, equitable procedure in this respect.

51, Travel costs.

a. General, Travel costs are the expenses
for transportation, lodging, subsistence, and
related items incurved by employees who are
in travel status on official husiness of the
non-profit organization. Such costs may be
charged on an actual cost basis, on a per
diem or mileage basis in lieun of actual costs
incurred. or on a combination of the two,
provided the method used is applied to an en-
tire trip and not to selected days of the trip,
and results in charges consistent with those
normally allowed in like circumstances in
the non-profit organization's non-federally-
sponsored activities.

h. Lodging and subsistence. Costs incurred
by employees and officers for travel, includ-
ing costs of lodging, other subsistence, and
incidental expenses, shall be considered rea-
sonable and allowable only to the extent
such costs do not exceed charges normally
allowed by the non-profit organization in its
reguilar operations as the result of the non-
profit organization’s written travel policy.
In the absence of an acceptable, writben non-
profit organization policy regarding travel
costs, the rates and amounts established
under sabchapter I of Chapter 57, Title 5,
United States Code (““Travel and Subsistence
Bxpenses; Mileage Allowances™), or by the
Administrator of General Services, or by the
President (or his or her designee) pursuant
to any provisions of such subchapter shall
apply to travel under Federal awards (418 CFR
31.205-46(a)).

c, Commercial air travel. (1) Airfare costs
in excess of the customary standard comimer-
oial airfare (coach or equivalent), Federal
Government contract airfare (where author-
ized and available), or the lowest commercial
discount airfare are unalliowable except when
such accommodations would: require circui-
tous routing; require travel during unreason-
ahle hours: excessively prolong travel: result
in additional costs that would offset the

2 CFR Ch. Il (1-1-09 Edition)

transportation savings: or offer accommoda-
tions not reasonably adequate for the trav-
eler's medical needs. The non-profit organi-
zation must justify and document these cou-
ditions on a case-by-case basis in order for
the use of first-class airfare to be allowable
in such cases,

(2) Unless a pattern of avoidance is de-
tected, the Federal Government will gen-
erally not question a non-profit organiza-
tion's determinations that customary stand-
ard airfare or other discount airfare is un-
available for specific trips if the non-profit
organization can demonstrate either of the
following: that such airfare was not avail-
able in the specific case; or that it is the
non-profit organization's overall practice to
make routine use of such airfare.

d. Air travel by other than commercial
carrier. Costs of travel by non-profit organi-
zation-owned, -leased, or -chartered aireraft
include the cost of lease, charter, operation
(including personnel costs), maintenance, de-
preciation, insurance, and other related
costs. The portion of such costs that exceeds
the cost of allowable commercial air travel,
as provided for in subparagraph] c., is unal-
lowable.

e. Foreign travel. Direct charges for for-
eign travel costs are allowable only when the
travel has received prior approval of the
awarding agency. Each separate foreign trip
must receive such approval. For purposes of
this provision, ‘“‘foreign travel” includes any
travel outside Canada, Mexico, the United
States, and any United States territories and
possessions. However, the term ‘foreign
travel” for a non-profit organization located
in a foreign country means travel outside
that country.

52, Trustees. Travel and subsistence costs
of trustees (or directors) are allowable. The
costs are subject bto restrictions regarding
lodging. subsistence and air travel costs pro-
vided in paragraph 51 of this appendix.

APPENDIX C TO PART 230—NON-PROFIT
ORGANIZATIONS NOT SUBJECT TO
THIS PART

1. Advance Technology Institute (ATD.
Charleston, South Carolina

2. Aerospace Corporation, Bl Segundo, Cali-
fornia

3. American Institntes of Research. (AIR),
Washington DC

4, Argonne National Laboratory, Chicago, Il-
linois

5. Atomic Casualty Commission, Wash-
ington, DC

6, Battelle Memorial Institute,
Headquartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton,
New York

8. Charles Stark Draper Laboratory, Incor-
porated, Cambridge, Massachusetts
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9. CNA Corporation (CNAC), Alexandria, Vir-
ginia

10. Environmental Ingtitute of Michigan,
Ann Arbor, Michigan

11, Georgia Institute of Technology/Georgia
Tech Applied Research Corporation/Geor-
gia Tech Research Institute, Atlanta,
Georgla

12, Hantord Environmental Health Founda-
tion, Richland, Washington

arch fnstitute, Chicago. Tliinois

ente of Gag Teehnoloyy. Chicago, Il-

gt

16, Institute for Defense Analysis, Alexan-
dria, Virginia

16. LMI, McLean, Virginia

17. Mitre Corporation, Bedford, Massachu-
setts

18, Mitretek Systems, Inc., Falls Church,
Virginia

19. National Radiological Astronomy Ohserv-
atory, Green Bank, West Virginia

20, National Renewable Energy Laboratory,
Golden, Colorado

21. Oak Ridge Associate Universities, Oak
Ridge, Tennessee

Pt. 230, App. C

29. Rand Corporation, Santa Monica, Cali-
fornia

23. Research Triangle Institute, Research
Triangle Park, North Carolina

24. Riverside Research Institute, New York,
New York

25, South Carolina Ressarch Authority
(SCRA), Charleston, South Carolina

26. Southern Research Institute., Bir-
mingham. Alabama

o7, Bouthwest Research Tastitute, Ban Aabo-
uio, Trexas

08, SRI International, Menlo Park, California

29. Syracuse Research Corporation, Syra-
cuse, New York

30. Universities Ressarch Association, Incor-
porated (National Acceleration Lab), Ar-
gonne, Illinois

31. Urban Institute, Washington DC

3%. Non-profit insurance companies, such as
Blue Cross and Blue Shield Organizations

33, Other non-profit organizations as nego-
tiated with awarding agencies

PARTS 231-299 [RESERVED]
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Circular No. A-133
Revised to show changes published in the
Federal RegisterJune 27, 2003 and June 26, 2607

Audits of States, Local Governments, and Non-Profit Organizations

Accompanying Federal Register Materials:
—— Audits of States, Local Governments, and Mon-Profit Organizations June 30, 1997 N
— - Revision published june 27, 2003
This revision: (1) increased the dollar threshold for the audit requirement; and (2) made
changes regarding determination of cognizant and oversight agencies for audit.
- ~ Revision published June 26, 2007
This revision: (1) replaced the term “reportable conditions” with “significant deficiencies”
1o conform with current auditing standards; and (2) updated report submission
requirements, Definition of “significant deficiencies” and "material wealknesses” are as
defined in generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA) and Government Auditing Standards issued by the
Government Accountability Office.

[Note: The June 27, 2003 revisions: (1) increased the dollar threshold for the audit requirement, and (2)
made changes regarding determination of cognizant and oversight agencies for audit. The June 26, 2007
revisions make changes to (1) to replace the terms “reportable conditions” with “significant deficiencies” to
conform with changes in auditing standards; and (2) reporting submission requirements.

In several places, the Circular includes guidelines for the reporting of “significant deficiencies” and
“material weaknesses.” These terms are to be used as defined in generally accepted auditing standards
issued by the American Institute of Certified Public Accountants (AICPA), and Government Auditing
Standards issued by the Government Accountability Office ]
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Circular No., A-133
Revised to show changes published in the Federal Registers
of June 27, 2003 and June 26, 2007
Audits of States, Local CGovernments, and MNMon-Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT : audits of States, Local Governments, and Non-Profit Organizations

1. % Purpose. This Circular is issued pursuant tojgthe Single Audit Act of
1984, P.L. 96-502, and the Single Audit Act Amendments of 1996, P.L. 104-156,
Tt sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards.

2. Authority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seg. of title 31, United States Code, and Executive
Orders 8248 and 11541.

S Sl

and Superse hig Ci-oular rescinds Clrcular Al

RREE=Ra
AR

eqes

Ui o~

Candics of State and Local Governments, ' issued hpril 12, 1985, and supex
the prior Circular A-133, 'audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1996, For effective dates,
see paragraph 10.

4. Policy. FExcept as provided herein, the standards set forth in this
Circular shall be applied by all Federal agencies. If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent statute shall
goverm.

Federal agencies shall apply the provisions of the sections of this
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards recelved from a pass-through entity (a
recipient or another subrecipient).

This Circular does not apply to non-U.S. based entities expending
Federal awards received either directly as a recipient or indirectly as a
subrecipient.

Definitions. The definitions of key terms used in this Circular are
ontained in § .105 in the Attachment to this Circular.

O wm

6. Fecquired Action. The specific req
Federal agencies and non-Federal entitie
this Circular. Federal agencies

making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal

statute or are approved by the Office of Management and Budget (OMB) .

ulrements and respongibilities of
s are set forth in the Attachment to

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient
implementation.

8. Tnformation Contact. PFurther information concerning Circular A-133 may
be obtained by conftacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993.




9. Review Date. This Circular will have a policy review three years from
the date of issuance.

10. Effective Dates. The standards set forth in §_ .400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to audits of fiscal years beginning after June
30, 1996, except as otherwise specified in §__ .400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that theyiwill apply. to audits of fiscal years
beginning after June 30, 1996, with the exception that §__ .305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998.
The requirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fiscal years
beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effactive for fiscal vears ending after December 31, 2003, and early
implementation is not permitted with the axception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T. Smythe
Acting Director

The revisions published in the Federal Register June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
Director
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Subpart A--General
§ .100 Purpose.

This part sets forth standards for obtaining consistency and uniformity
among Federal agencies for the audit of non-Federal entities expending Federal

awards.

§ .105 Definitions.

Auditee means any non-Federal entity that expends Federal awards which
must be audiged under this part. £

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards
(GAGAS). The term auditor does not include internal auditors of non-profit

organizations.

Audit finding means deficiencies which the auditor is required by‘
§ .510(a) to report in the schedule of findings and questioned costs.

CFDA number means the number assigned to a Federal program in the
Cataloqg of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that
share common compliance requirements. The types of clusters of programs are
research and development (R&D), student financial aid (SFA), and other
clusters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §_ .400(d) (1) and §____.400(d)(2), respectively. A cluster of programs
shall be considered as one program for determining major programs, as
described in §_ .520, and, with the exception of R&D as described in
§___ .200(c), whether a program-specific audit may be elected.

Cognizant agency for audit means the Federal agency designated to carry
out the responsibilities described in § .400(a) .

Compliance supplement refers to the Circular A-133 Compliance

Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

20402-9325.

Corrective action means action taken by the auditee that:

(1) Corrects identified deficiencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agency has the same meaning as the term agency in Section 551(1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does
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not include procurement contracts, under grants or contracts, used to buy
goods or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract. Contracts to operate Federal
Government owned, contractor operated facilities (G0COs) are excluded from the
requirements of this part.

Federal awarding agency means the Federal agency that provides an award
directly to the recipient.

Federal financial agsistance means assistance that non-Federal entigies
receive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus property), cooperative agreements, interest
subgidies, insurance, food commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §__ .205(h) and §__ _.205(4).

ral awards to a non-Faderal snclty ascigned a single
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(2) When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one
program.

(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:

(i) Research and development (R&D);
(ii) Student financial aid (SFA); and
(i1i) "Other clusters," as described in the definition of cluster

of programs in this section.

GAGAS means generally accepted govermment auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits.

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA).

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Alaskan Native village or regional or
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal control means a process, effected by an entity's manageument and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Compliance with applicable laws and regulations.

Internal control pertaining to the compliance recquirements for Federal
programs (Internal control over Federal programs) means a process--effected by
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an entity's management and other personnel--designed to provide reasonable
assurance regarding the achievement of the following objectives for Federal

programs:
(1) Transactions are properly recorded and accounted for to:

(i) Permit the preparation of reliable financial statements and
Federal reports; .

(i1) Maintain accountability over assets; and

(11i) Demonstrate compliance with laws, regulations, and other
compliance requirements;

(2) Transactions are executed in compliance with:

(1) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

(1i) Any other laws and regulations that are identified in the
compliance supplement; and ’

(3) Funds, property, and other assets are safeguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee received or administered by
a non-Federal entity.

T,ocal government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of govermments, and any other instrumentality of local government.

Maijor program means a Federal program determined by the auditor to be a
major program in accordance with § .520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§_  .215(c).

‘Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit
organization,

Non-profit organization means:

(1) any corporation, trust, association, cooperative, or other
organization that:

(1) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(1i) TIs not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.
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OMB means the Executive Office of the President, Office of Management
and Budget.

Overcight agency for audit meanes the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not a551gned
a cognizant agency for audit. When there is no direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described
in §___.400(b).

5
Effective July 28, 2003, the following is added to this definition:

A Federal agency with oversight for an auditee may reassign oversight to

another Federal agency which provides substantial funding and agrees to

be the oversight agency for audit. Within 30 days after any

reassignment, both the old and the new oversight agency for audit shall

notify the auditee, and, if known, the auditor of the reassignment.

: Ter

hat provides a Federal

throuah entifv means a non-Federal entity

=

EOCrAlN-SPECiiie audlt mesans ah aucit of one Federal proyrai as provided

fer in § . 200 (e) and § .235.

Questioned cost means a cost that is questioned by the auditor because
of an audit finding:

(1) Which resulted frowm a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;

(2) Where the costs, at the time of the audit, are not supported by
adequate documentation; or

(3) Where the costs incurred appear unreasonable and do not reflect
the actions a prudent person would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal
program.

Research and development (R&D) means all research activities, both basic
and applied, and all development a<ctivitiez that are performed by & non-
Federal entity. Research is defined as a systematlc study directed toward
full‘r scientific knowledge or understanding of the subject studied. The ternm

esearch also includes activities invelving the training of individuals in

I

re SeuLCh techniques where such activities utilize the same facilities as other
research and development activities and where such dFtLVlths are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and
development of prototypes and processes.

Single audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .500.

State means any State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commenwealth of the Northern Mariana Islands, and the Trust Territory of the
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Pacific Islands, any instrumentality thereof, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian tribe as
defined in this section.

Student Financial Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, (20 U.5.C. 1070 et seq.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitiveNPasis, or for specified studies or

¥

research.

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass—through entity to carry out a Federal program, but does
not include an individual that is a beneficiary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § .210.

Types of compliance requirsments refers to the types of compliance
requirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking; and,
reporting.

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in §_  .210.

Subpart B--Audits
§ .200 Audit requirements.

(a) Audit required. WNon-Federal entities that expend $300,000
($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in §  .205.

(b) Single audit. Non-Federal entities that expend $300,000 (5500,000
for fiscal years ending after December 31, 2003) or more in a year in Federa
awards shall have a single audit conducted in accordance with §__ .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (c) of this section.

(c) Program—-specific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with §  .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass-—through entity in
the case of a subrecipient, approves in advance a program-specific audit.

(d) Exemption when Federal awards expended are less than $300,000
($500,000 for fiscal vears ending after December 31, 2002). Mon-Federal
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entities that expend less than $300,000 ($500,000 for fiscal years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in §__ .215(a), but records
must pe available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GARO).

(e) Federally Funded Research and Development Centers (FFRDC).
Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a\separate entity for purposes of this part. i

&

S .205 Basis for determining Federal awards expended.

(a) Determining Federal awards expended. The determination of when an
award is expended should be based on when the activity related to the award
occurs. Generally, the activity pertains to events that require the non-
‘Federal entity to comply with laws reguLations, and the prov*sions of
contracts or gf“nf ao:eem@ntﬁ,

R e T
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swrrieciplients; the use of loan procecdC under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or consumption of food
commnodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the period when insurance is in force.

(b) Loan and loan quarantees (lcans). Since the Federal Government is
at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs (c) and (d) of this section:

(1) Value of new loans made or received during the fiscal year;

(2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

(3) Any interest subsidy, cash, or administrative cost allowance
received.

(c) Loan and loan quarantees {loans) at institutions of higher
eduration. When lcoans are made to students of an institution of higher
education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal

awaxrds expended because the lender acccunts for the prior balances.

() Prior lcan and loan gquarantees (loans). Loans, the proceeds of
which were received and expended in pricr-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans.

(e) Endowment funds. The cumulative balance of Federal awards for
endovment funds which are federally restricted are considered awards exzpended
in each year in which the funds are still restricted.

(£) Free rent. Free rent recelved by itself is not considered a
Federal award expended under this part. However, free rent recelved as part




of an award to carry out a Federal program shall Dbe included in determining
Federal awards expended and subject to audit under this part.

(g) Valuing non-cash assistance. Federal non-cash assistance, such as
free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at fair market value at the time of receipt or the
assessed value provided by the Federal agency.

(h) Medicare. Medicare payments to a non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Federaldawards expended under this part. N

(1) Medicaid. Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

(37 fertain loans provided by the dMational Credit Union
. Administrarion. For purposes of this part, loans made from the MNational
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended.

§ .210 Subrecipient and vendor determinations.

(a) General. An auditee may be a recipient, a subrecipient, and a
vendor. Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (c) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

(b) - Federal award. Characteristics indicative of a Federal award
received by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal .financial
assistance;

(2) Has its peiformance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making;

(4)  Has responsibility for adherence to applicable Federal
program compliance requirements; and

(5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass—through entity.

(c) Payment for goods and services. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:

(1) provides the goods and services within normal business
operations;

10

PAGE ... oF .3 paces




(2) Provides similar goods or services to many different
purchasers;

(3 Operates 1ln a competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Federal program; and

(5) Is not subject tg compliance requirements of the Federal i

program. A 4§
(d) Use of judgment in making determination. There may be unusual
circumstances or exceptions to the listed characteristics. In making the

determination of whether a subrecipient or vendor relationship exists, the
substance of the relationship is more important than the form of the

agreement. It is not expected that all of the characteristics will be present
and judgment snould be used in detvermining whether an entity is a subrecipient
(e For-orofit subrecipient. Since this part does Not appry to Lor-

profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility, Methods tc ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, moniteoring during the
contract, and post-award audits.

(£) Compliance responsibility for vendors. In most cases, the
auditee's compliance responsibility for vendors is only to ensure that the
procurement, receipt, and.payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

§__.215 Relation to other audit requirements.

(&) audit under this part in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit requ.red
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evalualions, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits, Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

(1) Federal agency to pay for additional audits. A Federal agency
that conducts or contracts for additional audits shall, censistent with other
applicable laws and regulations, arrange for funding the full cost of such
additional audits.
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(c) Reciuest for a program to be audited as a maior program. A Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§  .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. ¥ If the program is to be audited as a major kY
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the progranm
audited as a major program. A pass-through entity may use the provisions of
this paragraph for a subrecipient.

§ .220 Frequency of audits.
Zrxcept for the provisions for bilennial audits provided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed

annually. Any biennial audit shall cover both years within the blennial
period.

(a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This requirement must still be in effect for the biennial period
under audit.

. (b} Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

§ .225 Sanctions.

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as:

Withholding a percentage of Federal awards until the audit is

ajl
ed satisfactorily;

(
complet

(b) Withholding or disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or

(d) Terminating the Federal award.

$ .230 Audit costs.,

(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an .allocated

indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

12
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(b) Unallowable costs. A non-Federal entity shall not charge the
following to a Federal award:

] The coct of any audit under the Single Aadit Act Amendments
of 1996 (31 U.S.C. 7501 et seq.) not conducted in accordance with this part.

(2) The cost of auditing a non-Federal entity which has Federal
awards expended of less than $300,000 (8500,000 for fiscal years ending after
December 31, 2003) per year and is thereb{ exempted under § .200(d) from

having an audit conducted under this part® However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §  .400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standarde or attestation standards, that are paid for and arranged by a pass-—
thirough entity and address only one or mere of tne following types of

UL L L= oL o R - L L S DO S g =R
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§ .235 Program-specific audits.
ta) Proagram-specific audit guide available. In many cases, a program-

audit guide will be avalilable to provide specific guidance to the
‘ with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guilde when
performing a program-specific audit.

(b) Program-specific audit guide not available. (1) When & program-
specific audit guide is not available, the auditee and auditor shall have
basically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit.

(2) The auditee shall prepare the financial statement(s) for the
zderal program that includes, at a minimum, a schedule of expenditures ot
ederal awards for the program and notes that describe the significant

accounting policies used in preparing the schedule, a summary schedule of
rricr o saalt findince conslistent with the vequirsements of § . 315(b), and =&
corrective action plan consigtent with the reguirements of § .315(c) .
(2] The auditor shail:
(i) Perform an audit of the filnancial statement (s) for the
Vederal pcrogram in accordance with CAGAD;

(ii) Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
requirements of § .500(e) for a major program;

(111) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on the Federal program
consistent with the requirements of §___.500(d) tor a major program; and
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(iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the
requirements of §  .500(e).

(4) The auditor's report{s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's report{s) shall state that the audit
was conducted in accordance with this part and include the following:

(1) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies;

(1i) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tTests;
(11i) A report on compliance which includes an opinion {or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could

have a direct and material effect on the Federal program; and

(iv) B schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to

the Federal program in a format consistent with § .505(d) (1) and findings
and questioned costs consistent with the requirements of § .505(d) (3} .
(c) Report submission for program-specific audits.

(1) The audit shall be completed and the reporting required by paragraph

(e) (2) or (<) (3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’s
report(s), or 13 months after the end of the audit period, unless a different
period is specified in a program-specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public
inspection.

(2) When .a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2) of
this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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§  .320(b), as applicable to a program-specific audit, and one copy of this
reporting package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. Also, when the schedule of
fladings and guestioned costs disclosed audit findings or tne summary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. 1Instead of submitting the reporting package to
the pass-through entity, when a subrecipient is not required to submit a
reporting package %o the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of §  .320(e) (2). A subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification
requirement.

(ay Other sections of this part may applyv. Prodgram-specific audits
are supiect o § .100 through § 2lb(b), 5 .220 through § L2320,
‘ 3G - - 305, S 315,

2204{E) Lrrouun 9 L320¢y), € L 400
S SAns, 8 5L o -
of this part unliess contrary provisions of this section, a program-
specific audit gulde, or program laws and regulations.

o
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Subpart C--Auditees
§ .300 Auditee responsibilities.

The auditee shall:

{a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the
pass—through entity.

(b) Maintain internal control over Federal programs that provides
reasonable assurance that the auditee is managing
federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its
Federal programs.

c) Comply with laws, regulations, and the provisions of contracts or

yrant agreements related to each of its Federal programs.

it Frepare appropriate financial statements, including the schedule
of erpenditures of Federal awards in accordance with §  .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by § .320(a) are granted by the cognizant or oversight

agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(£) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § .315(e), respectively,

§ . 305 Auditor selection.
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(a) Auditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common
Rule (hereinafter referred to as the "A-102 Common Rule") published March 11,
1988 and amended April 19, 1995 [insert appropriate CFR citation], Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations,” or the FAR (48 CFR part 42), as applicable (OMB Circulars are
available from the Office of Administration, Publications Office, room 2200,
New Executive Office Building, Washington, DC 20503). Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, @nd women's business enterprises, in procuring agdit services as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. 1In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the reqguest for proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results
of external quality control reviews, and price. ‘

(b) Restriction on auditor preparing indivect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded 31
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after

June 30, 1998.

(c) Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they comply fully with the
requirements of this part.

§ .310 Financial statements.

(a) Financial statements., The auditee shall prepare financial
statements that reflect its financial position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §_  .500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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(2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

(3) Provide total Federal awards expended for each individual
Federal program and the CFDA number or other identifying number when the CFDA
information is not available.

(4) Include notes that describe the significant accounting
policies used in preparing the schedule. §
(5) To the extent practical, pass-through entities should

identify in the schedule the total amount provided to subrecipients from each
Federal program.

(6) Include, in either the schedule or a note to the schedule,
he value of the Federal awards expended in the form of non-cash assistance,
he amount of lncuLance in efLect during the vyear, and loans or loan
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5] .315 Audit findings follow-up.

(a) General. The auditee is responsible for follow-up and corrective
action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§ .510(c). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding
initially occurred.

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards.. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance
with paragraph (b)(4) of this section.

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action
was taken,

(2) When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation.

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further action is that all of the followlng have
occurred:

(1) Two years have passed since the audit report in which
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the finding occurred was submitted to the Federal clearinghouse;

(ii) The Federal agency or pass-through entity is not
currently following up with the auditee on the audit finding; and

(iii) A management decision was not issued.

(c) Corrective action plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide the name(s), of the contact person(s) responsible for corrective
action, the corrective action planned, and the anticipated completion dathe.
If the auditee does not agree with the audit findings or believes corrective
action is not required, then the corrective action plan shall include an

explanation and specific reasons.

§ .320 Report submission.

(a) General. The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph (c¢) of this section shall be submittad within the
earlier of 30 days after receipt of the auditor's report(s), or nhine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal
vears beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or 13 months
after the end of the audit period.) Unless restricted by law or regulation,
the auditee shall make copies available for public inspection.

(b) Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elements:

(1) The type of report the auditor issued on the financial statements of
the auditee (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion).

(11) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(iid) A statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that significant deficiencies in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

(v) The type of report the auditor issued on compliance for major
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programs (i.e., ungualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion}.

(i) 2 list of the Federal awarding agencies which will receive a copy of

the reporting package pursuant to § .320(d) (2) of OMB Circular
A-133.

(vii) A yes or no statement as to whether the auditee qualified as a low-
risk auditee under § .530 of OMB Circular A-133.

{&\:I ) \N

(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in § .520(b) of OMB Circular A-133.

(ix) The Catalog of Federal Domestic Assistance (CFDA) number for each

Federal program, as applicable.

N
S

The name of each Federal program and identification of each majoxr

program. Ind¢v1dua1 proglamb w1tn;n a cluster of programs should be
1 i 3 lavel g As e vVoare l ioted i.’i the coheduls
(1) The amount of expenditures in the schedule of expenditures of Federal

awards associated with each Federal program.

(311) For each Federal program, a ves or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any questioned costs:

Activities allowed or unallowed.
Allowable costs/cost principles.

Cash management.

Davis-Bacon Act.

Eligibility.

Equipment and real property management.
Matching, level of effort, earmarking.
Period of availability of Federal funds,
Procurement and suspension and debarment.
Program income.

Real property acquisition and relocation asslistance.
Reporting.

Subrecipient monitoring.

Special tests and provisions.

FECRUAEQMEONE»

{(xi1i) Auditee Name, Employer Identification Number (s}, Name and Title of
Certifying Official, Telephone Number, Signature, and Date.

(X1iv) Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature, and Date.

(xv) Whether the auditee has either a cognizant or oversight agency for
audit,
(xvi) The name of the cognizant or oversight agency for audit determined in
accordance with § .400(a) and § .400(b), respectively.
(3) Using the information included in the reporting package

described in paragraph (¢) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (c) of this section, and that the content of
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the form is limited to the data elements prescribed by OMB.

() Reporting package. The reporting package shall include the:
(1) Financial statements and schedule of expenditures of
Fecderal awards discussed in § .310(a) and § .310(b), respectively;
(2) Summary schedule of prior audit findings discussed in
§ .315(b);
a0 (3) Auditor's report(s) discusseg in § .505; and
(4) Corrective action plan discussed in § .315(c) .
(d) cubmission to clearinghouse. All auditees shall submit to the Federal

clearinghouse designated by OMB a single copy of the data collection form
described in paragraph (b) of this section and the reporting package described

in paragraph (c) of this section.

(e) Additional submission by subrecipients. (1) In addition to the
requirements discussed in paragraph (&) of this section, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (c) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: - an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (c) of this section to a pass-through entity to comply with this

notification requirement.

(£) Requests for report copies. In response to requests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (c) of this section and, if
requested, a copy of any management letters igsued by the auditor.

(g) Report retention requirements. Auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (c) of this section on
file for three years from the date of submission to the Federal clearinghouse
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designated by OMB. Pass-through entities shall keep subrecipients’
submissions on file for three vears from date of receipt.

(h) Clearinghouse responsibilities. The Federal clearinghouse
designated by OMB shall distribute the reporting packages received in
accordance with paragraph (d)(2) of this section and §___ .235{c)(3) to

applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection
forms and geporting packages. R

(1) . Clearinghouse address. The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132,

() Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OME. With OMB approval, the Federal clearinghouse may pilot test methods of

Lectronio subiizsions .

Hulspart De-Taderal Agencies and Pass-Through Entities
§ ,400 Responsibilities.
(a) Cognizant agency for audit responsibilities. Recipients expending

more than $25 million (S50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based on Federal awards expended in 1995. (However,
for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning
after June 30, 2000.)

Following 1s effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipilent's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined bhased on
Federal awards expended in 2004, (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant
agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors.
(2) Consider auditee requests for extensions to the report
21
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submission due date required by § .320(a). The cognizant agency for audit
may grant extensions for good cause.

(3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations. .

(4) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS

or laws angd regulations. %
. !

(5) Advise the auditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadequacies or
repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary
action.

(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that
affect the Federal programs of more than one agency.
(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.
(9) For biennial audits permitted under § .220, consider
auditee requests to qualify as a low-risk auditee under § .530(a).
(b) Oversiaht agency for audit responsibilities. B2An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requested.

(2) May assume all or some of the responsibilities normally

performed by a cognizant agency for audit.

(c) Federal awarding agency responsibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Tdentify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal

award.

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements.

(3) Ensure that audits are completed and reports are received
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in a timely manner and in accordance with the requirements of this part.

(4) Provide technical advice and counsel to auditees and
auditers as requested.

(5) Issue a management decision on audit findings within six
months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective acticn.

(6) Assign a person fesponsible for providing annual updates
of the compliance supplement to OMB.

(a) Pass-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each
subrecipient of CFDA title and number, award name and number, award vear, 1if
the award is RE&D, and name of Federal agency. When some of this information
: v s’ labls hrough =abitny spall provide the best informmation

cal award.

(2) Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass- through entity.

(3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003} or more in Federal awards during
the subrecipient's fiscal year have met the audit requirements of this part
for that fiscal vyear.

(5) Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action,.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity!s own records.

(7 Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§___.405 Management decision.
(a) General. The management decision shall clearly state whether or
not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may request
additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee.

(b) Federal agency. As prov1ded in §  .400(a)(7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federal agency.
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As provided in §___.400(c)(5), a Federal awarding agency is responsible for
issuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned.

(c) Pass-through entity. As provided in § ,400(d) (5), the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

() Time requirements. The entity responsible for making the
management decision shall do soywithin six months of receipt of the audit %
report. Corrective action should be initiated within six months after receipt '
of the audit report and proceed as rapidly as possible.

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance
with § .510(c) .

Subpart E--Auditors
§ .500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year.

(b) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole,

(c) Intexrnal control. (1) In addition to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low
assessed level of control risk for major programs.

(2) Except as provided in paragraph (c¢)(3) of this section,
the auditor shall:

(1) Plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

(1ii) Perform testing of internal control as planned in
paragraph (c)(2) (1) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (e¢)(2) of this section are not required for those compliance

requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accordance
with § .510, assess the related control risk at the maximum, and consider

whether additional compliance tests are required because of ineffective
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internal control.

() Compliance. (1) 1In addition to the requirements of GAGAS, the
auditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have
a direct and material effect on each of its major programs,.

(2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are included in the compliance supplement.

(3) For the compliance requirements related to Federal
programs contained in the compliance supplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
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Lne the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements.
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(4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance.

(e) Audit follow-up. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
5  .315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current year.

(£) Data Collection Form. As required in § .320(b) (3), the auditor
shall complete and sign specified sections of the data collection form,

§ .505 Audit reporting.

The auditor's report(s) may be in the form of either combined or
harate reports and may be organized differently from the manner presented in
Fhis section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial
statements taken as a whole.

() A report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph
(d) of this section.

() A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements. This report shall also include
an opinion (or disclaimer of opinion) as to whether the auditee complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and questioned costs
described in paragraph (d) of this section.

() A schedule of findings and questioned costs which shall include
the following three components:

& (1) A summary of the auditor's result% which shall include:

(i) The type of report the auditor issued on the
financial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion) ;

(i1) where applicable, a statement that significant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii} A statement as to.whether the audit dizclosed any
noncompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that significant
deficiencies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
for major programs (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510(a) ;
(vii) An identifiéation of major prograns;

(viii)The dollar threshold used to distinguish between

Type A and Type B programs, as described in § .520(b); and
(ix) A statement as to whether the auditee qualified as
a low-risk auditee under § .530.
(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.
(3) Findings and questioned costs for Federal awards which
shall include audit findings as defined in § .510(a) .
(i) audit findings (e.g., internal control findings,

compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(11) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (4) (2) and (d4) (3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of
the schedule.

§ .510 Audit findings.
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(a) Audit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and questioned costs:

(1) Significant deficiencies in internal contrel over major
programs. The auditor's determination of whether a deficiency in internal
control is a significant deficieicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program

or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficiencies which are individually or cumulatively
material weaknesses. § R

(2) Material noncompliance with the provisions of laws,

regulations, contracts, or grant agreements related to a major progranm, The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compllance
requirement for a major program or an audit objective identified in the
compliance supplement.

S Vacwn guestioned coscs which = e
s type of compllance requirement for a major program. fnown gquestioned Costs
are those specifically identified by the auditor. In evaluating the effect of
cquestioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs questioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
auditor shall also report known questioned costs when likely questloned costs
are greater than $10,000 for a type of compliance reguirement for a major
program. In reporting questioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conseqguences of
the questioned costs.

(4) Known cuestioned costs which are greater than $10,000 for
a Federal program which is not audited as a major program. Except for audit
follow-up, the auditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

(5) The circumstances concerning why the auditor's report on
compliance for major programs is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and cuestioned costs for Federal awards.

(6) Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting
requirements of GAGAS,

(7) Instances where the results of audit follow-up procedures

disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any pricr audit finding.

(b) audit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. The following specific information shall be
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included, as applicable, in audit findings:

: (1) Federal program and specific Federal award identification
including the CFDA title and number, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity. When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best information available to
describe the Federal award.

(2) The criteria or specific requirement upon which the audit
finding is based, includinq\statutory, regulatory, or cther citation. 5

(3) The condition- found, including facts that support the
deficiency identified in the audit finding.

(4) Identification of questioned costs and how they were
computed.

(5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findings represent. an lsolated instance or a systemic problem. Whers
appropriate, instances identified shall be related to the universe and the
number of cases examined and be quantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to

facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
ig disagreement with the audit findings, to the extent practical.

(c) Reference numbers. Fach audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing .of the audit findings during follow-up.

§ .515 Audit working papers.

(a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the date of issuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Pederal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

reports.

(b) Access to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.




§ .520 Majox program determination,

(a) General. The auditor shall use a risk-based approach to determine
which Federal programs are major programs. This risk-based approach shall
include consideration of: Current and prior audit experience, oversight by
Federal agencies and pass-through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (i) of this section
shall be followed.

(D) Step 1. (1) The auditor shall identify the larger Federal R
programs, which shall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audit period
exceeding the larger of:

(1) $300,000 or three percent (.03) of total Pederal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or egual to $100 million.

iﬂ

e Fesieral awalds
Federan awards expended exrﬂeu 5100 million Out are less
billion.

(iii) 830 million or 15 hundredths of one percent (.0015)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs.

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of cther programs as Type A programs. When

a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under § 220, the
determination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
low-risk. For a Type A program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §_ .510(a). However, the auditor may use judgment and consider that
audit findings from qguestioned costs under §___ .510(a)(3) and §__ .510(a) (4),
fraud under §___ .510{(a) (6), and audit follow-up for the summary schedule of
prior audit findings under §__ .510(a)(7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §___.525(c),
§  ,525(d)(1), §__ .525(d)(2), and §__ .525(d)(3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-risk.

(2) Notwithstanding paragraph (¢) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program tc be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.S.C. 3515). The Federal agency shall
notify the recipient and, if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval.

() Step 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in § .525, However,

should the auditor select Option 2 under Step 4 (paragraph (e) (2) (1) (B) of

this section), the auditor is not required to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
gsignificant deficiencies in internal control or compliance problems as discussed

in § .525(b) (1), § .525(b) (2), and § .525(c) (1), a single criteria in
§ 525 would seldom cause a Type B program to be considered high-risk.
e ©
(2) The auditor 1s not éxpected to perform risk assessments on R

relatively small Federal programs. Therefore, the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of:

(1) $100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or equal to $100
million in total Federal awards expended.

(ii) $300,000 or three-hundresdths of one percent (.0003)
of total Federal awards expended when the auditee has more than $100 million
in total Federal awards expended.

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) all Type A programs, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (c)(1) of this
section) .

(2) (1) High-risk Type B programs as identified under
either of the following two options:

(A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2) (i) (A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B) Option 2. One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

(i1) When identifying which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragraph (e)(2)(i)(R) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of
time.

(3) such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£f) of this
section. This paragraph (e)(3) may require the auditor to audit more programs

as major than the number of Type A programs.

(£) Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §__ .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

(g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs.

(h) Auditor's judgment. When the major program determination was
performed and documented in accordance with this part, the auditor's judgment
in applying the risk-based approach to determine major programs shall be
presumed correct. Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditors guidance about
the risk of a particular Federal program and the auditor shall consider this
guidance in determining major programs in audits not yet completied.

(i) Deviation from use of rigk criteria. For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£f) of this section. Under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (c¢), (d), and (e)
of this section. )

(2) To ensure that a frecuent change of auditors would not
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years.

5 .525 Criteria for Federal program risk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), (¢), and (&) of this
section, to identify risk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

(b) Current and prior audit experience. (1) Weaknesses in internal
contrel over Federal programs would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.

(1) A Federal program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e.g., one college campus) or pervasive throughout
the entity.

(ii) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

(111) The extent to which computer processging is used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

(3) Federal progréms not recently audited as major programs
31
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may be of higher risk than Federal programs recently audited as major programs
without audit findings.

(c) Oversicht exercised by Federal agencies and pass-through entities.
(1) oOversight exercised by Federal agencies or pass-through entities could
indicate risk. For example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk. However, monitoring which disclosed significant problems would

indicate higher risk.

£ (2) Federal ageacies, with the concurrence of OMB, may
identify Federal programs which are higher risk. OMB plans to provide this
identification in the compliance supplement.

(d) Inherent risk of the Federal program. (1) The nature of a
Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
have a high-risk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk., For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may increase
risk.

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Federal awards
expended.

§ .530 Criteria for a low-risk auditee.

An auditee which meets all of the following conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with § .520:

(a) Single audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the
cognlzant or oversight agency for audit.

() The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified. However, the
cognizant or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a
walver.

() There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards. and provide
a waiver.
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(a) None of the Federal programs had audit findings from any of the
following in either of the preceding two vears {or, in the case of biennial
audits, preceding two audit periods) in which they were classified as Type A
Drograns

(1) Internal control deficiencies which were identified as

material weaknesses;

(2) Noncompliance with the provisions of laws, regulations,
contracts, or grant agreements which have a material effect on the Type %
program; or )

(3) Known or likely cuestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

sppendix A to Part __ - Data Collection Form (Form SF-SAC)
[insert SF-SAC after finalized]

- .

152 Compliance Supnlement

= ional OME Clrcus c= Supplemenc Lsoa
From rne Office of Administrartion, Publications Office, room 2200, New
Executive Office Building, Washington, DC 20503.
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE ¢ LONG BEACH, CALIFORNIA 90815  (562) 570-4000 & FAX:(562)570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (‘Agreement’) is made and

entered as  of (dwver 15 ., 2042 by and  between
Disced Vesouvees Lenbpn inc. ca Lalitoonia pop-@vofi't

[corporation, partrership, individual or sole-proprietor-dba], whose business address is
215D Boet Sering Stveet, Sut €00, Lowd Boach i Aostl .
(hereinafter referred to as “Business Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).

WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and

WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides

particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1896, Public Law 104-191 (“"HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act’), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws. :
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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Business Associate Agreement
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2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health

information. Business Associate shall comply with the policies and

procedures and documentation requirements of the HIPAA
Regulations. '

Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business

Associate in violation of the requirements of this ’Agr@(:mwt.

Noilcs of Use or Disc losurs, .),JLHII}/ ncident or Sraach. 2usiness
Associate agrees to notify the designated prl\/acy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitied by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.

1. Business Associate shall provide the following information in

such notice to Covered Entity:

(a)  The identification of each individual whose unsecured
protected health information has been, or s
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach,

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d)  The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

() Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,

\ as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity. '

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident resuits in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to’ whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act,
Amendment of Protected Health Information. Business Associate

..............
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, jincluding policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the Privacy Rule.

raoorting of Disclosures. Business Associate agress fo document
such disclosuras of protected nealth information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business-associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j))(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health information
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates. ‘
Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY,

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164,520, to the extent that such limitation may affect
Business Associate's use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected heaith

information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended




Business Associate Agreement

Page 6

and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are axtended o such information, in accordance with
the termination provisions in his Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

Effect of Termination. ’

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

ATTACHMENT woeelceren
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS. v

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,
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14.

15.

16.

17.

18.

omission or misrepresentation by Business Associate, Business
Associate's  employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City fo
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resclved in favor of a meaning that complies and
5 consisient with HIPAA, HIFPAA Regulations, ithe HITECH Act and
California law.

COSTS. Ifthere is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder; the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement. ‘
CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be

duly executed with all of the formalities required by law as of the date first stated herein.

Disa bledd Resvwvees Cendev luc,
(Name of Business Associate)

X a (allovyie. Lo Qva(”z“!”
' (corporation, partrership—ortndividuat-and-
sole-proprietership)

-1 2012 | BVMLDQM

, 20 By

Title:

CITY OF LONG BEACH, a municipal
corporation

[ / 2_5 20 #2_/ By %P%isfcn‘r City Manager

Ci(Y\/Taﬂager Or designee execUTED PURSUANT

‘ TO SECTION 301 OF

‘City" THE CITY CHARTER.

The foregoing Agreement is hereby approved as to form thisQ i day of

KZ/I,LTV\, 2012~

ROBERT E. SHANNON,
City Attorney or designee

U . Deputy

LY:bg 02-05187
L:\ApPs\ClyLaw32\WPDocs\DOOSPO12\00198059.D0C
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE o LOMNG BEACH, CALIFORNIA 90815 e (562)570-4000 ¢ FAX:(562) 570-4049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1.

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance. ’

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered transaction,” “participant,” “person,” “primary covered transaction,’
“principal,” “proposal " and “voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules |mplementmg
Executlve Order 125649,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which

this transaction originated.

The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled “Certification Regarding Debarment, Suspension
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
moadification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Govérnment, the department or agency with which the trarisaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CER Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The racinient of Faceral assistance funds certifies that neither it nor its
-orincipals arz prasently dsbarrsd, suspendad, aronosad for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency. ‘

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: Contract Agency: Decbled] Ressuvces (enler Tine.
Name and Title of Authorized Representative:m_'.gr_ﬁ_uﬂ.smm_,ﬁmmm

e
M@Q%Mﬂg___—/l:—t—&,
Date

Signature

..................
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter .
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’s
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

'The- Contractor ‘is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code. of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an.officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made o entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.

Agraement Mumbear: Contract Agency: Disa Llecd Resonvces Ceudey |nc. :

Name and Title of Authorized RepresentativeMomﬁuﬂMmM
%ﬁ%&fo m«L/ M=/=12,
w

Signhature Date

........
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