OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney
333 West Ocean Boulevard, 11th Floor
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AGREEMENT

30916

THIS AGREEMENT is made and entered, in duplicate, as of October 3,

2008 for reference purposes only, pursuant to Resolution No. RES-08-0118 adopted by
the City Council of the City of Long Beach at its meeting on September 23, 2008, by and
between MERRIMAC PETROLEUM, INC. DBA MERRIMAC ENERGY GROUP, a
California corporation ("Contractor”), with a place of business at 1240 E. Wardlow Road,
Long Beach, California 90807, and the CITY OF LONG BEACH (“City"), a municipal
corporation.

WHEREAS, Section 1802 of the Long Beach City Charter permits the City
to make purchases under the purchasing contracts of other governmental agencies when
authorized to do so by a resolution; and

WHEREAS, the City desires to purchase unleaded, diesel, bio-diesel and
Jet A Fuel; and

WHEREAS, Contractor, a woman-owned business located in the City of
Long Beach, has an Agreement with Saddieback Unified School District for the purchase
of Unleaded 87-Octane Gasoline, Agreement No. 05-26 (“Saddieback Agreement”}; and

WHEREAS, Contractor has a Master Agreement Purchase Order with the
City of Anaheim for the purchase of B20, Bio-Diesel, Agreement No. MA 106 400204
("Anaheim Agreement”); and

WHEREAS, Contractor has a Contract with Foothill Transit for the purchase
of Ultra Low Sulfur Diesel, Contract No. 07-028 (“Foothill Contract”);, and

WHEREAS, Contract has a Contract with the County of Los Angeles to
purchase Jet A Fuel, Contract No. 226573 (“LA Contract”); and

WHEREAS, Resolution No. RES-08-0118 authorizes the City Purchasing
Agent to purchase unleaded, diesel, bio-diesel and Jet A Fuel from Contractor by virtue
of the Saddleback Agreement, Anaheim Agreement, Foothill Contract and LA Contract;

NOW, THEREFORE, in consideration of the terms and conditions
1
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contained in this Agreement, the parties agree as follows:

1. The Saddleback Agreement, Anaheim Agreement, Foothill Contract
and LA Contract with Contractor are incorporated by this reference as if fully set forth,
and the same terms and conditions contained in the Saddleback Agreement, Anaheim
Agreement, Foothill Contract and LA Contract shall be applicable here except as follows:

A. Wherever the Saddleback Agreement refers to the
Saddleback Unified School District, it shall be deemed to refer to the City of Long
Beach;

B. Wherever the Anaheim Agreement refers to the City of
Anaheim, it shall be deemed to refer to the City of Long Beach;

C. Wherever the Foothill Contract refers to the Foothill Transit, it
shall be deemed to refer to the City of Long Beach;

D. Wherever the LA Contract refers to the County of Los
Angeles, it shall be deemed to refer to the City of Long Beach;

E. Contractor shall sell, furnish and deliver to the City unleaded,
diesel, bio-diesel and Jet A Fuel of substantially the same type and kind
purchased by the Saddleback Unified School District, City of Anaheim, Foothill
Transit and County of Los Angeles and on the same terms and conditions offered
to the Saddleback Unified School District, City of Anaheim, Foothill Transit and
County of Los Angeles, except as modified by Exhibit “A" attached to and
incorporated in this Agreement, for an amount not to exceed Five Million Dollars
($5,000,000.00), including tax, for one year with the option of renewing for two
additional one-year periods, plus a Twenty-Five Percent (25%) contingency if
necessary and if funds are available, for a period extending until the warranty on
the unleaded, diesel, bio-diesel and Jet A Fuel expires. To the extent that the
Saddleback Agreement, Anaheim Agreement, Foothill Contract and LA Contract
and this Agreement are inconsistent, the following priority shall govern: (1) this

Agreement and (2) the Saddleback Agreement, Anaheim Agreement, Foothill
2
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Contract and LA Contract.

F. Contractor shall bill the City for each delivery of fuel on a
separate invoice. Invoices shall have unique numbers and shall clearly state the
delivery date, ship to address, and Bill of Lading number. Invoices and the
corresponding delivery tickets shall be submitted with Weekly Summary invoice.

All charges on the invoice shall be listed as a separate line
item and shall include shipping date, product description, gross amount ordered (in
galions), date ordered, net amount delivered (in gallons), fuel price for the day
(reference contract for price summary, referencing OPIS) at the time fuel was
delivered, State Excise Tax, Oil Spill fees and Sales Tax.

THE CITY WILL GENERATE PAYMENT AGAINST THE
WEEKLY SUMMARY iNVOICE.

Contractor shall submit an original plus two copies of the
Weekly Summary Invoice, which shall be on Contractor’s business stationery, prior
to the next weeks billing for orders completed during the previous week. It shall
list the Contractor’s individual invoice number and cost for each invoice, along with
a total cost for the week. One copy of the individual invoices shall also be
submitted with the Weekly Summary Invoice.

The City will inspect summary invoice costs, after which the
City shall process the Weekly Summary Invoice for payment in due course of
payments. Payment is due twenty (20) days after the date of the Weekly
Summary invoice.

G. All warranties shall accrue to the City of Long Beach.

H. The parties may, by mutual agreement, amend this
Agreement with the approval of the City’s City Council.

l. A Bill of Lading or delivery ticket stating the delivery date, the
refinery of origin, the location and quantity delivered shall accompany each fuel

delivery. In order to facilitate processing of invoices, each Bill of Lading shall have
3
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a unique number, and shall also reference the assigned purchase order release
(not the blanket purchase order number that starts BPLB).

Contractor shall be paid per invoice. Incompletefincorrect
invoices shall not be processed until corrected. Ali invoices and payments shall be
for gross gallons delivered. Any delivery modifications and credits shall be clearly
stated on the invoice and shall be explained in the invoice documents.

2. Contractor shall perform all deliveries to City facilities in a safe and
professional manner. Contractor's equipment shall be in good working order and all
personnel shall be trained in safety measures to prevent accidents endangering City
personnel or property. Contractor shall have adequate equipment for delivery of fuel.

Contractor shall be liable for any damage or citations incurred as a
result of any spills. Contractor shall defend, indemnify and hold harmless the City, its
officials, employees and agents from and against all liability, loss, demands, damage,
causes of action, penalties, proceedings, fines, costs and expenses, including attorney’s
fees, court costs and expert fees, arising from Contractor's performance or failure to
perform in accordance with these specifications, including but not limited to citations
issued as a result of spills. In addition, the City reserves the right to terminate the
Contract of any contractor or carrier who, notwithstanding compliance with the
procedures stated in the Contract, delivers in a negligent or careless manner or who,
under any circumstances, causes a spill while delivering.

Contractor shall have the delivery driver determine the exact tank
level before unloading fuel into the tank. The tank level readings shall be taken prior to
unloading fuel and after unloading fuel and will be recorded on the delivery receipts.
Delivery tickets shall be signed by designated City personnel at time and place of delivery
when possible.

Documentation shall be provided by Contractor on request by the
City relating to all training (hazmat certification, licenses required to transport cargo, in-

house training for off and on loading of cargo), safety records (spills, DMV or DOT
4
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citations), and maintenance records and certifications on (tanks, trucks, and trailers
including and regulatory violations or citations) for all employees and equipment
associated with the work under this agreement.

3. Neither this Agreement nor any money that becomes due to
Contractor under this Agreement may be assigned by Contractor without the prior written
consent of the City Manager or his designee.

4, Any notice given under this Agreement shall be in writing and
personally delivered or deposited in the U.S. Postal Service, return receipt, and shall be
delivered or mailed to Contractor at the relevant address first stated above, and to the
City at 333 West Ocean Boulevard, Long Beach, California 90802 Attn: City Manager.
Notice shall be deemed given three days after deposit in the mail.

5. The terms appearing on the Saddleback Agreement, Anaheim
Agreement, Foothill Contract and LA Contract are incorporated in this Agreement.

6. Contractor shall cooperate with the City in all matters relating to self-
accrual of use tax. Contractor shall contact the City Treasurer for additional information
regarding self-accrual.

7. Neither party shall be liable in damages or have the right to terminate
this Contract for any delay or default in performance if such delay or default is caused by
conditions beyond its control including, but not limited to acts of God, illegality, acts of
war and/or any other cause not reasonably foreseeable by the party whose performance
is affected.

8. Contractor shall maintain records of ali fuel volumes delivered to the
City and shall provide the City with the weekly, monthly, quarterly and annual reports of
all the purchases, itemized by date delivered, quantity in gallons, type of fuel, the
effective price, all taxes and fees. Additional reports may be requested by the City.
Reports shall be submitted within ten (10) days of request made by the City. Reports
shall be submitted via email and hard copy.

9. This Agreement and all documents which are incorporated by
5
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reference in this Agreement constitute the entire understanding between the parties and
supersede all other agreements, oral or written, with respect to the subject matter of this
Agreement. If there is any legal proceeding between the parties to enforce or interpret
this Agreement, or to protect or establish any rights or remedies, the prevailing party shall
be entitled to its costs and expenses, including reasonable attorney’s fees.

IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

MERRIMAC PETROLEUM, INC. DBA
MERRIMAC ENERGY GROUP, a
California corporation

OC‘MD@r 0 2008 A
\[\n(\\(uqU Zé%m%\ Yies .

()('\ 0‘0@( 20 2008 By Wb« (W PPt Name)

Y\\afu Reteelery, Seck'y
(Type or Print Namé)

“Contractor”

CITY OF LONG BEACH, a municipal
corporation

[0. 3D 2008 By Aositant Cit Manager

) City Manager BXECUILD ©yr b jany
- 10 SECTEU»X 501 oF
HCItyl!

YHE CITY CHARTER.

This Agreement is approved as to form on ( w% Q;L \

2008.

@T E. SHANNON, Clty Attorney

() Debuty
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Tof Fraa 300.50D.4081

Foe562427.655¢

hew.mirintacargyne

Mernmac @ nergy Group

July 9, 2008

Ms. Michelle King
Buyer

Clty of Long Beach

333 W, Ocean Bivd.
Long Beach, CA 90802

FAX NO, 562-570-5099

Dear Michelle,

Merrimac Energy Group will provide unleaded 87-octane gasoline to the Clty of
Long Beach for the follawing rates per the Saddleback Unified School Dtstrlct
contract #05-26:

0-2,499 gzllons " 054 + OPIS dally average, LA

2,500-5,999 gallons .034 + OPIS dally average, LA
6,000 gallons and above .0038 + OPIS dally average, LA .

.Merrimac will provide clear Ultra Low Sulfur.Diesel using the Foothll! Transit

contract #07-028 based on OPIS posting on date of delivery +.00089, This Is
1005 less‘than Foothlll Transit due to lower freight costs'associated wfth :
delivertes.

Merrimac Energy Group will provide B20, Blo-diesel using the City of Anaheim
contract #MA 106 400204 based on Gross SME Blo-Diesel Tax Adjusted Market
Index, B20, CARB ULS on date of delivery + ,01239. This Is ,005 less than the
Cty of Anahelm due to lower frelght costs assoclated with deliveries,

Merrimac will provide Jet A ysing the County of Los Angeles contmct #226573
based on Valero’s price on date of delivery -+, 022

All eppiicable taxes will be billed as separate line ibems
Merrimac will monitor each of your underground tanks at no charge. Service wnl

Include dally readings of each tank and schedullng of deliveries. We willag
each site of the scheduled delivery prior to dispatch.
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All loads are based on full load deliveries. Merrimac will spitt loads when pricing
is advantageous to the Clty: however, a split drop fee of $50.00 will apply. I
you requlre monthly reporting for purchases by location or any other specific
reporting please advise in advance of commencement of contract, Also, a copy
of OPIS will accompany each nvolce for pricing verification. To accommodate
timely processing of invoices we can fax invoices as well as dellvery tickets,
followed my mafl. Terms for payment will be 20 days from date of dellvery,

Merrimac Energy Group is a 20-year-old WBE firm located In the Clty of Long
Beach for over 17 years. We have strong relationships with all refinerles and
petroleum traders throughout California. Our purchasing ability, combined with
our strong sense of service, alfows us to be an excellent suppller to our
customers. . :

Merrimac Energy Group thanks you for the opportunity to serve the fuel needs of
the City of Long Beach.

Sincerely,

Voppthsy

Mary Hazelerigg, President
Metrimac Energy Group
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AGREEMENT
(To' be oomplewdafaer award) |

ot THIS AGREEMENT, dated the_14th _dayof Pebruaxry 20 06 in
i ‘theCountyofOranga,Statéof Cali:ﬁomia,byandbetween .
| CK D DISTRI
"DISTRICT" ar “OWNBR, "and _mp
ENERGY GRQUP

‘, Tha.t the DISTRICT and the CONTRACTORfortheoonsidem&onmdherem, agree as
Lo follows:

1. The complets contyact includes all of the contract docwments, including the Notice to Bidders
Calling For Bids, Information for Bidders, Bid Form, Designation of Subcontractors, Contractors
Certificate Regarding Worker’s Compensation, Perfotmance and/or Payment Bond, if applicable,
: Insurance Policles or Certificates, General Conditions, if any, Specifitations, and this

SR Agreement, mmmuwmmmwﬁmedmmw
thereto, by this reference incorpordted herein. The contract documents aré complementary, and
whatmoalledﬁorbyanysha]lbeasbindingasifcalledforbyall

R

2, CONTRACTORshaﬂpmwdepmduotmthmthshmesetfoﬂhianaph4 of this
Agreement and shall fumish all the 1abor, materials, necsssary tools, expendeble equipment, and
all utility and transportation services to perform the contract.

b All products to be furnished shall be provided in a good workmanlike manner in strict
. accordance with the specifications and provisions of the complets contract as herein defined.
The Contractor shall be liable to the DISTRICT for any damagesaﬁsinsasaresultofafailweto
| fully comply with this obligation.

i, 3. District shall pay 4o the Cantracto, as fall conslderation for the faithful performance of the
f i contract, subject to any additions or dedustions ay provided in the contract documents, the
: pricing es stipulated on each purchase order generated against this contract.

" 4, The work shall not commence before T‘he Distriot’s Notice to Proceed in the form of a
purchase order,

charge, ad provided in the GenualCondiﬁons, is _NA_

!‘. 5. The nimber of popies of drawing and specifications to be fiurnished to Contractor free of
* 6. The number of executed copies of the Agreerent required is _one (1) .
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whose title is
-,‘.‘m. bind the corporation.

8. Bach and every provision of law and clense required by law to be inserted in this contract shall
be deemed to be inserted herain and the contract shall be read and enforced: as though it were
incladed herein, and if through misteke or otherwise any such provision is not inserted, or is not
ocurrently inserted, then upon application of either party the contract shall forthwith be physically
amended 5 make guch insertion or correction.

oo 9, The Contractor hereby certifies thet it is, and at all times during the performance of work

P . hercunder shall be, in full compliance with the provisions of the Immigration Reform and

_ " Control Act of 1986 ("IRCA™) in the hiring of its employees, and the Contractor shall indemnify,
S bold harmless and defend the District against any and all actions, proceedings, penalties or

, claims arising out of the contracter’s failure to comply sirictly with fie JRCA.

| 10. Theoomplehcon&ugusetforﬂaumsmphloftbmAmmmmﬁmﬂwmﬁm
Agreement of the parties. No other agreements, oral or written, pertaining to the work to be
performed under this Contract, exists between the parties. This Contract can bo modified only

:; bymagreminmn&medbybothpuﬁesmdpmmthmnoﬂheeovmg
1 Board.

*  ° IN'WITNESS WHEREOF, ths parties hersto have cased this Agreement o be excuted,
i DISTRICT * CONTRACTOR
H SADDLEBACK VALLEY

v . By: UNIFIED SCHOOL DISTRICT

Contrastor's License Nbr. & Tax 1D Nbr.
DATR;

(CORPORATE SEAL OF CONTRACTOR,
if Corporation)

sttt ke alalbenivand ot nishihat Sl ot e el = e PR S P e oy ARAT T ..:__mum___..‘
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' Meﬂimacé’gy Group

" BID #05-26
' EFFECTIVE 11/2008
_ OPISPRICE
UNL UBD RACK AVG
GASOLmE-I_)IFFERENmL 2096

CA ENVIRO/FED OIL SPILL TAX -100197
STATE GAS EXCISE TAX -.1800
STATE SPILL & LUST TAX -.00220

NET DIFFERENTIAL
02543

.

' BRFRCTIVE 1/1/2008

. - OPISPRICE
CARB ULS UBD RACK AVG

ULTRA LOW SULFUR DIFFERENTIAL .02610

FEDERAL OIL SPILL TAX -.0012
STATE SPILL & LUST. TAX -.00220

NET DIFFERENTIAL
' 0227

Xaale mlic.

et

o
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B . foday’s students to
November 15, 2007 ' ‘ suacud In fomorrow’a world®

Ms. MmyHaze]ﬂgg
Pmident ‘

Merrimss Encrgy Group
1240 E. Wardlow Road
Long Beach, California 90807

Re: Bid #05-26, Gasoline and Diese} Fucl ) -
Dear Ms. Hazelrigg:

Please be advised that the Governing Board of the Saddlsback Valley Unified School
District renswed award of the ebove referericed bid to-your firm at the regulardly
schednled Board meeting held on Tuesday, November 13, 2007,

, Pleas¢ complste, sign and renun the exclosed Amendment to Agreement, along witha
revised price sheet reflecting the 3.5% price increase, and updated lability and workers
compensation insurance certificates, Upon receipt by the District, a copy of the signed
Amendment to Agreement will be retumed to you for your files.

Please return the sbove documents 85 soon as possible. Thank youn. -+

W el

f . . R
LR T R I . TN TN i dew imet

SADDLEBA c;é VALLEY— — T BoArD o SoUGATION
. UNIFIED SCHOOL DISTRICT. . e e oendont
TSI V0, A 3691 Pt e Nomber

YN IYPrYY, vinines wissed (40 po e Mava .l 2thark M Mambar
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, ‘/ - ' BID FORM.

' Bid #0826
Gagoline and Diesel Fuel

To: "The Saddleback Valley Unified School District, acting by and through its Goveming Board,
herein called the “District.” -

From: “&ﬂﬁﬁm% ?:. ;'ﬂ*tglﬂm &qc., dbﬂ thmm' AL Enﬂ%ﬂ gﬂ
ame of Bidder O‘?

Pursuant to the Notice ta Contractors Calling for Bids and the other docnments yelating thexeto,
{hie undersigned bidder hereby agrees to be bound by all the terms and conditions stipulated in
the contract as set forth herein, and proposes to provide materials and perform end complets in. 2
good e}wor]man]ike manner all that is required, in connection with Bid #05-26, Gasoline and
Diesel Fuel,

The undersigned Bidder agress that they will contract with Saddleback Valley Unified School
Distriot to provide all necessary materials, labor; supervision, machinery, tools, apparatus, other |
means in order to furnish all the products specified in the contract in the manner and time therein

. prescribed, and that they will provide the insurance and submittals as per the contrect documents
berein and will take in full payment the amount set forth below.

Bidder ackniowledgss receipt of the following: /
Addendun1 V¢ Aldendum? \/@ Addendum3 VY &

(Al pricing shall include California sales and use tax, permit fees, all ﬁ'eight, delivery and .
unloading costs, and any and all additional fees.)

1. Diesel Fue a Low S Dfesel, (1 million or less of 8
(Estimated yearly consumption 230,000 galleons)
.
$_ 0 22&3 Cents per gelleon above OPIS daily average for branded and X

uibranded suppliers inclusive of all taxes, fees and dslivery charges.

2. Gasoline, 87 Octane; CARFG-eth (5.7%) Unleaded (Esﬁmated yearly consumpllon
41,000 galleons)

$_ 4~ @, LASY Cents per gallon above OPIS daily average for branded and
umbranded suppliers inclusive of all taxes, fees, and delivery charges.

L}

Bid Form 1
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AMENDMENT TO AGREEMENT
BID #05-26

o This Amendment to Contract is made and entared into byfhe SADDLEBACKVAIIBYUNIBED
SCHOOL DISTRICT (hereinafter refaryed to a8 “District”) and ~ MERRIMAC ENERGY GROUP
(hereinafter referred to as “Confractor”). ' .

RECITALS:

A. Dlg%ictandCon&actorenmdmto 8. contract for gasoline anddmelfueldatedlﬂobmnyu 1/
20

B. 'I‘hoContraotprowdes formnewal on & year-to-year basis for up to thres (3) years, uvpon mutuoal
agreement,

C. TheConttactalso;lrowdesforapﬁceinmmenotto excecdthepemmmgeincreasemthe
Consumer Prics Index (CPI) for year ending Ootober 317,

Wy
D. Jt is the desire of District and Contractor to renew said Contract for the period January 1, 2008
through Decemnber 31, 2008. .
NOW, THEREFORE, in consideration of the mutial covenants, conditions and promises as
hereinafter set forth, the parties agres that the Contract shell be amended as follows:

" 1. Pursuant to the terms #nid conditions of Parégreph 2 of the Special Provisions the Contract is
renowed for the period Tanuary 1, 2008 through Decamber 31, 2008.

2. Prices ere incroased 3. 5% in eccardance with the Speciel Provisions, Paragraph 7 of the contract.
3. AlloﬂaertamsmdcondiﬁonsofﬂaeContmctdahedFebmmyM 20065Baﬂmmmninfullforce

and effect.
IN WITNESS WHBREOF the parties hereto have exeouted this Amdmmt to Contract the day end
year first written above.
CONTRACTOR Merrumac 9“9“33 6@9 SADDL-EBACK VALLEY
UNIF]BD SCHOOL DIS'I‘.RICT
By:
" Address Stephen L. McMahon - "’
. _ ‘ Assistant Supecintendent,
80 Business Services
City, de
'(Corporat‘e §'eﬁ1‘éf. Contracto:r : Date
: If a Cmpo:aﬁ _ . ‘
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Bid # 05-26
QGasoline and Diesel Fuel
SPECIAL PROVISIONS

1. SCOPE

This bid is for the furnishing and delivering 87 Octane Unisaded Gasoline and Low Sulfur
Diesel Fuel to existing underground storage tanks et the Saddleback Valley Unified School
District Bus yard as identified on the Bid Form., This bid covers the epproximate annval

requirements of the Saddieback Valley Unified School District of the aforementioned products. .

The Saddleback Velley Unified School District and other Districts in the Los Angeles-Riverside-
Orange Counties will have the opportunity to ‘order from this bid in quantities necessary to
maintain a District’s vehicle and equipment operations as per Public Coniract Code 20118,
Timing and quantity needed will be determined solely by District agents and not by vendors
submitting bids.

2,

The District anticipates that its Governing Board will approve the award of a contract for this bid
at its meeting in Jannary 2006. Contzactwﬂlbeeft‘ectveuponapprovalandwﬂlexpxreon
December 31, 2006, The contract may be renswed for two (2) additional years in one (1) year
increments if mutually agreed upon by District and Contractor. Renewal will be undey the same
terms and conditions as set forth in the initial contract. At the time of renewal fire] prices may
be adjusted in accordance with the Consumer Price Index (please see Special Provisions
PRICES).

\ﬁt is the mtent of the Saddleback Valley Unified School District that Uﬂm‘ districts in Los

Angeles-Riverside-Orangs Counties be eble to place orders against this contract pursuant to
Public Contract Code Section 20118. This use is at'the discretion of each public agency.

The successful bidder, in accepting award of this contract, agrees to sell to other districts in Los
Angeles-Riverside-Orange Counties.

The Saddleback Valley Unified School District waives its rights to vequire other school distriots
to draw their warrants in favor of this District, and authorizes sach agency to raake payments
directly to the contractor.

4. QRDERS
Bach school district using this contract will place orders in its own name and will schedule
deliveries to its facilities, Each order will reference this basic contract numbet, Each school
district will be responsible for any tax liabilities and payments incurred by its orders. The
Saddleback Valley Unified School District will place orders for its facilities through the purchase
order process.

5. AWARD/EVALUATION

The District intends to award to the responsible bidder submitting the lowest responsive bid for
each item bid. The District reserves the right to make a single award for both fuels or
separate/multiple awards if it is deteymined to be in its best interests to do so, Bidders are
therefore required to indicate on the Bid Form whether their bid is “Al) or Nothing.” The
Distriet reserves the right to reject any or all bids, or to waive any irregularities in the bids or in
the bidding process.

Spectal Provisions 1

it
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. Master Agree Page 1
. C Anaheim
200 8, Anghelm Bivd,
Purchasing; Sulte 820
Anahrelm, CA 92802.3820
Phone: 744-785-5110
Fax; 714-768-5288
Bndor Gode! YCO000T10110  Phone Ba2/a2T-5568 MA Number: MA 106 400204
. ' MA Date; 10/24/07
MERRIMAC PRTROLEUM, INC. . Revielon Number: 1 ,  LestRovision  40/24007
MERRIMAC ENBRGY GROLP Effsctive Bogin Date: 102407  Expiration Date:  12/31/08 |
1240 E WARDLOWROAD Total Purchase Not to Exoeed: 1,200,000.00
! : Superoades PO; ‘
. |[LONG BEACH, GA 00807 Peyment Torme:  NET 30 DAYS
Board Awerd: 8994 Buryar: Nell Groom .
Numbr of Attachments: Phone:768-8207 Emall:ngroom@anahaim.net
' Requestor:Ruben Perez —
Authorized Department(s) Phone;763-8303 Emalk: e
MASTER AGREEMENT FOR: FOB: Servicas, Not Applicable .
PUEL: Blo-nlaaEL: 412: FW: BLEET . '
TGomments

. [PER BID#: 6904 SPECIFICATIONS, TERMS AND CONDITIONS, DATED: 08-27-07; CONTACT: LORI ANDERSON*
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562-127-8565 T, 562-427-6556 F,
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Line [Désoription -
__{Mfg. Name Model # IComm.cd.[ Qty Iumwmiumrm;
1 |GROSS SME BIO-DlESEL TAX ADJUSTED MARKET INDEX, B20 CARB ULS: _ ) :
- jﬁA ' [ T O ] ST o000
2 [TRANSPORTATION GOSTE . )
SUBJECT TO QUARTERLY CP%-TRANSPORTATION ADJUSTMENTS: . ) e
INA — [ oézEE 000 |- GA | 0.0140
NOT SUBJEGT TO ADJUSTMENTS: : .
AXABLE - -
NA—, [ 40500 | 000 | GAL '] - 000541
4" IFEES & TAXES: :

: g.gg}macmmm OlL SPULL
0,00140=FED. ENVIRONMENTAL FEE '
umec'r TO GOVERNMENTAL ADJUSTMENTS:

NA ) TNA [ 40800 | 000 |  GAL . 0.0038 |
5  |CADIESEL TAX: . ' )
[ 40600 |, 000 | GAL | . 0.1800

NA TNA

eI

lcﬁjgdpm%n L mﬁfm%? ;ﬁNuE gﬁ’f‘tﬂg goysmed by al Tesand
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' Master Agresment Purchase Order- 4. " Page 2
Chy of Anaheim

200 8. Anzhelm Bivd,
Purchasing, Sulie 620
' . Anaheim, CA JZ805-3840
Fhone: T14.766-6110
Fax: 714-To5-5288

o "MA), al Torme and Co documents the ltems, prices and terms and
ST ) gt o S e Ot st o e

_ m am estimates cuyu no obligation topwdmomyorlllofmommsormv!oeo
; ownun
mfor of ﬂﬂ-nehauanmofa
the specific quantities materiulx Marfbyh specific

e

remain firm for the frst year of Agmmem,unmmnmaupmwmmbndyofmmmr
e total plrchase fimit shown for this Masta Aqroament o nchsive o all wxes. Sugpler & it subiofzad to scoaptorders, nor

in excess of this
All Invoices ate to ba sentto Moounu Payqbla ONLY and muét reference the specific Delivety Order number applicable to the

invoica.
blﬂnterAgmomemmuyba renmhlu. mlcoordtnuwﬂlﬂnhm of the appltublebld undlorclw Councll award,

IaTminated oy aher Sany, wing [Ty (O SR RALe

TRUG ONS TOVENGORS — ' g: %{ 7
.ﬂ N g\ 8$emedhyali Terma and y %\
Gondnlons prl attheen of this . '
SIGNA
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R Lo . . L] [

1. Galifomla Ol Spf Fee; @ mandatory, set, tixabis fee, whioh ls subject fo change,
MMMUMMWTﬂmm wot, texshle tay, which Is subjact to change. i

mhamm,mmm whlohissubjeulhd)we
mmsmw Orange County, calﬁothalssTmCADimlTu.wrypﬂaehmeMdadmalplm

Undaabned.havlmmmniyemm!mdﬂlaspodnclﬂom torme and condiffens contained hereln, hereby
pmmhﬁlnmmmwmwlﬁlmwm ﬂlebelowﬁshdhmsfnrﬂupmesmmdherein

mna,mmuw:momdw N
3 e Ty ~—1v
29 %‘5
3 )| oL § 000110 X .
5 | 6L 50 D |\ qp25
g E3L oo |8 @& |, )
i b K 77‘7709,
B | 25,000 | GL | ORANGE COUNTY, CALIFORNIAGALES TAX 1.15% | § 4 e
¥ | %00 fL.J cA.mgn#rAx ¥ 01800 | § 20000
] 20000 | GL | TOTAL PER MONTH (ADD LINES 3 T
. B,
w1 .fo? ﬂ. A R"'Ia"monrm"'m TIPLY 1n"'x1s1m',"ﬁaae—> suﬂ' 220,80l
Wrltap privs: ' flaro s | g{ | conts | .
' Company Name . ) .
Principal Office Address T :
ity ST} b
Phone Number ~-437.
Fax Numbe] U, E5L
o E-mail Number{ | - '
Federal Employer L.0. Number| :
Title of Person Aulortzed 1o SIGnL Y jra 0z i o
Print Name Authorized i Stgn| ngdersbn ©— J
Authotized Slgnature) -
Date Signad sele
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ULTRA L.OW SULFUR DIESEL FUEL PURCHASE AND
: DELIVERY .

Irwindale Operations and Malntenance Facility
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Foothill Transit

This Contract Agréement (herefnafter “Contract” or “Agrasment”) is made and entered
into as of : ; 2007 for the provision and defivery of Uttra Low Sulfur Diesel
Fual to Foothill Transis iwindale Operstions and Maintenance Facliity by and belween

FOOTHILL TRANSIT, a Joint powers agency organized under the laws of the State of California

with its principal place of Business at 100 North Barranca Avenue, Suite 100, West Covina,
Califomia 91791-1800 and Merrimac Energy Group, & Callfornia corporation, with Its principal
place of business at 1240 East Wardlow Road, Long Beach, Caffformia 80807 (*Contractor®),
Feothill Transit and Coniractor ara somelimes individually raferred to as a *Parly® and
collectively as *Parties.”

1. - Scope of Work and Contract Term

1.1 General Scope of Work

The scope of the work to be performed by the Contractor shall be as set forth in
Exhibit A, . Foathill Transit may modify the scops from time-fime as set forth in Section 4.

1.2 Tem

The term of the Contract will be from March 1, 2007 untll February 28, 2008. At
its sola discretion, Foothill Transit may axercisa two (2) one (1) year options extanding the
term of the Contract. Foothill Trankit will provide written notics to the Contrachdr of its
intentions conceming the sxarcisa of the options. This notice will be provided-at least
sixty days prior to the explration of the base contract or the first option year as
appropriate. -

2. Reopressntatives and Notices

“

Foothlll Transit's Reprasentative for supervision, direction, control, and approval

of the work of the Contractor shall e the Foothiil Transit's Director of Operatlons..

2.2, Coniractor's Repregentstive

Contractor hereby designates Mary Hazelrigg s its reprasentative to oversee the
performance of this Agreement (‘Contractora Repreaentative”), Contractor's Representative
shall have full authority to represeit and act on behaif of the Contractor for all purposes undeér
this Agreement. © J '

Doc. No. 3600071 2 . Contract No. D7-028
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2.3, Dallvery of Nofices

All nofices permitted or reéquired under this ‘Agreement shall be givén 1d the -
respective partles et the following address, or at such other address as the respective parties
may provide In writing for this pupose: .

Contractor; Mary Hazelrigg
. President
Menimac Energy Group
1240 East Wardiow Read
Long Beach, CA 90807
(562) 427.6565
(662) 427-6556 Fax

Foothlli Transit: George Karbowskl e f
: Director of Oparations | f-’u }zp
100 North Barranca Avenue, Sulté 100

West Covina, CA 91791-1600 -
(626) 967-2274 Bt 248 'jg\—m
. (628) 916-1143 Fax Y -
| ULSY :

Any notices required by this Agresment shalt be deemed d on (a) the:day

of delivery if dejivered by hand (including ovemight courier seivice) during receiving Party's

regular business haurs or by facsimile befare or during recaiving Party's reguiar businass hours; f]rpﬂg
.~ . or(b)on the secohd business day foliowing depostt in the United States mail, postage prepaid, | -
j -to the addresses set forth below, -or to such other, addresses as the Parties may, from fime to

time, designate in wiiting pursuant to the provisions of this Section 4,3, Actual nofice shall be

deemed adequate notlce on the date actual notice cccurred, regerdiess of the method of

service. : '

3 Fumishing Materials
~ For and in consideration of the payments and agreements to be made and
performed by Foothiil Transit, Coniractor agrees to furish all materials and perform all work
required for the Project, and to fulflll all other obligations as set forth in the Contract Documents.
4. . Fees and Payments
4.1. Compensation

Caniragtor agrees to receive and acgept an amouint not to exceed the per gallon:
G T I 2o nm e ety T T ot o 6l e “.P.ﬁ‘l'dbym

per galion plus all applicable taxes as full compensation for fumishing all matenals; performing -
all work and fulfiling all obilgationa hereunder (Contract Price). The Contractor agrees that
Foothill Transit niay extend the term of the Coritract at Foothili Transit's sole discretion for the
following prices: Option Year 1 (OPIS price per -geflon pius a margin of 00689 per galion
adjusted by CP! and all dpplicable taxes), Option Year 2 (OPIS price per gallon piua the first
year aption price margln per gallon adjusted by CP! and all applicable taxes).

2 42. Payment of Compensation

Doe. No. 3500071, ' 3 Gontraot No, 0T-028
- Diwsa) Fus!
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_ The Contractor ahall aubmit individual involces to Foothill Transit which set farth
the total fuel delivered at each delivery and the per, delivery cost of the fuel. Foothil! Transit
shall, on a monthly basis, review the lhvoices and pay approved chaiges thereorn. Foothill
Teansk agraes that if an invoice Is received no later than the fifth day of a month, It will make
payment te the Contractor during that month. Neither payment of amount due by Foothilll
Transit nor acceptance of any such payment by the Contractor shall constitute a waiver of any
claim for grrora or omisslon in involces or payments. Foothill Transit may withhold payment that
it belleves were impropar or ware otherwise questionable, -

4.3 rom ant Requirements

No later than Thirty (30) days after recelving payment from Foothill Transit for

work satisfactorily performed by any of its subconfractors for services rendered arising out of or
related to this Agresment, Contractor shall make full' paymant to lts subcontractors of all

compensation due and owing under the relevant subcontract ﬂument. unless excused by

'Foothlii Transit for good causs pursuant to provisions set out belaw., .

: , No later than Thirty (30) days after recelving payment of retention from Foothil
Transit for work satisfactorily performed by any of its subcontractors for services renderec
arising ‘out of or related to this Agreement, Contractor shall aiso make full payment to ifs.
subcontractors of all retentions withhald by it pursuant to the ralevant subcontract agrasment,

unless excused by Foothill Transit for good cause pursuant to provislons set out below. .. -

Contractor may only delay or postpone any payment obligation (or retention) to

any of its subcontractors for sarvices rendered arising out of or related to this Agresment where,

in Foothlll Tranelts sole estirhation, good cause exdsts for such a delay or postponement. All
such determinations on Foothill Transifs part thet good cause exists for the delay or
postponernent of Contractor's payment obligation to its subcontractor must be made in writing,
prior to the time when payment to the subcontractor would have been otherwise due by the
Contracior. .

5. Change Orders
6.1. Wiitten Change Orders Required

Witter: changs arders signed by the Executive Dirsctor of Foothill Transit or his
designee are required. The Contractor shalt be liable forall costs resuiting from any change not
properly ordered by written change order.

§.2. Rlghtto lssue Change Orders

Under the terms of this Agresment, only the Executive Director of Foothill Transit’

has the right to lasue an immediate change order and negoiiate cost end price afterwarda.

5.3, Change Order Proposal

Within thirly (30) calendar days after receipt of a writep change order proposal
request initiated by FoothillTransit or initiated by the Contractor, the Contractor shall gyhmit 2
detailed .price and schedule proposal -for the work to be performed to Foottilll “rnsits
Representative. This proposal shalt be discussed In negotiations between the Contractt and
Foothill Transits Representative. Upon comipletion of regotiations, Foothill Transit's
Representativa will make & racommendation to the Feothill Transit Emcuﬂ\ﬁe Director.’ If the

Doo, No, 380001 s 4 . Cantract No, 07-028
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Foothill Transit Executive Director accepts the recommendation to approve the change order,

Foothill Transit shell prepare a written Change Order for both the Contractor and the Exscutive
Director of Fopthill Transit to exacute. Disagreements that cannot be resolved by negotiations
befween the ctor and Foothill Transit's Representative shall be resoived In accordance

" with the contract disputes clause (Section 8) Regardiess of :;{ aputes, the Gontractor sha

procesd with the work ordered at the sole direction of the Director of Faothill Transit,
6.  Disputes '

6.1. General

‘ Any dispute between the Contractor and Feothlll TraneR relating to the
implementation or administration of the Confract shaii be 'resoived In accordance with this

Section. .
62. Rasolufion .
The pastiss shall first attsmpt to resoive the. dispute informally In meetings or

communications between the Contractor and Foothill Translt's Representative. 1f the dispute -

remains unresolved 15 days after It first arises, the Contractor may request that Foothill
Transi‘s Representative issue a recommended decision on the matter In dispute.  Foothil
Transit's Representative shall issue the recommendaed decision 'in writing and provide a copiyito
the Contracior. . ;

' The recommended decision’ of Foothill Tranait's Representative shall become
final unleas, within 18 days of recelpt of such recommended declsion, the Contractor submits a
written request for review to the Foothill Transit Executive Director. In connection with any such
review, the Contractor and Foothill Traneit's Representative shall be afforded an opportunity to

" be heard and to offar evidence on the lasuss presented. If the dispute remains unresolved after
review by the Foothil) Transit Executive Director, either party may sesk resolution through pon--

binding mediation or judicial resolution of the dispute in an appropriste Court of the State-of
Califomia, ’ . . .

Pending final resolution of a dispute unider this Seciion; the Gontractor shall

proceed diligantly with performance In accordance with the Contract and Foothill Transit's
Reprasentative's recommended deciston. P :

7.  Conflict of intarest

7.1.  Geperal _
No Executlve Board Member or member of the management consulting staff of

Foothill Transit shall participate in the seiection, or in the award or administration of the Contract .
if a conflict of interest, real or apparent, would be involved. Such a conflict ls determined in .

accordance with the Confilct of interest Cade adopted by the.Foothill Transit Executive Board.
72, Ecothlll Transit Responsibility .

Foothill Transits Exscutive Board Members and man.agament consulting staff '

shall nalther sallcit, demand nor sccept from any person anything of a pscuniary vajue for or
because of any action taken or to be taken, in the performance of their duties.

Doo. No. 3500071 ' 8 Confract No. 07-028
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7.3.  Contractor Regpongibiity
. The Contractor covenants that both itself, its principals and its subcontractors

presently have no interest and shall not acquire any interest, dirsct or Indirect, which would

confiict In any manner or degree with the performance of services i .be performed
under this Coniract. . requied . be

8. Organizationa! Confiiot of Interest
Prior to entering into this Contract, the Contractor is required to inform Foothill

Transit of any mal or apparent organizational conflict of interest, Such organizational conflict of

Interest exists when the nature of the work to be performed under & contract nay, without some
restriction on future activitles, result In an unfair competitive advantage to the Gontractdr, or may

Jmpact the confractor’s objectivity in performing the contrect work.
'8, .Inspection of Work

9.1, General

_ All materiais fumished by the Contract shall be subject to inspection and test by
Foothlll Transit to the extant practicable at all imes and places during the term of the Contract.
All inspections by Foothil Transit shall be mada in &uch a manner as to not unduly delay’the
work. Foothill Transit shall have the right to enter the premises used by the Contractor forthe
purpose .of Inspecting and auditing all data and records, which pertain to the Contractor's
performances under the Contract. .

92, Nonconformance

I any material furnished by the Contractor Is not In confomity with the
requirements of the Contract, Foothill Transit shall have the right to require the Contractor;to
supply substitute materiale st rio Increase In the total Confract amount In the eventthe
Contractor falls promptly to supply substitute materials, Foothill Transit shall have the right to
terminate the Contract for default as provided In Section 12, .

10. Foroe Majeure

The Contractor shell not be liable for ‘any failure to perform if acceptable
avidence has been submitied to Foothill Transit that failure to perform the Contract was due to
causes bayond the control and without the fauilt or negligence of the Confractor. Examples of
such causes Include acts of God, civif disturbances, fire, war, or floods, but does not Include
labor related incidents, such as strikes of work stoppages. -

11. Taxes

' The Contractor shall pay sales, consumer, use, and similar faxes for the Project
or portions thereof provided by the Contractor which are legally enacted at ths time of award of
the Contract whether or not yet affectlve or merely scheduled to’ go into offect,

Doc. No. 3800071 8 Gontract No. 07-028
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12, Termination

12.1. Termination for Convepience '

The performance of work undér the Contract may be termineted by Foothil
Transit in accordance with this Section In whole, or from time to ima In part, whenever Foathill
Transit determines that such termination ls In hebostlntereatofFoothlﬂTranslt. Any such
termination shail be sffected by delivery to the Contracior of a notice of termination specifying

- the extent to which performance of work urider the Contract is terminated and the date upon

which such termination becomes effactive,

12.1.1. Recelp;of&ﬂge

Upon recaipt of a notios of termination, and except as otherwise directed
by Faothill Transit, the Contractor shall (1) stop work under the Confract on the
dats and to the extent specified In the notice of termination; (2) place no further
orders or subcontracts for materfals, services, or facifiies, except as may be
necessary for completion of such porﬂonofmeworkunderthaconm as is not

terminated;.(3) terminate all- orders and subcontiacts to the extent'that thay ralats

to the performance of work terminated by the notice of termination; (4) assign to
Foothili Transit in the manner, st the times, and to the extent directed by Faothll
Tranalt, sl of the rights, tile and Interest of the Contractor under the orders and
subcontracts so termingted; (5) setfle all outstanding liabilities and all claims
arising out of such termination of orders and subcontracis, with the approvalor
- ratification of Foothi Tranalt, to thé extent Foothill Transit may requre, which
approval or ratification shall be final for all the purposes of this Saction, é?)
transfer fitle to Foothlll Transit and'dellver in the manner, at the times, and to

_ extent, if any, direcied by Foothill Translt, supplies, aquipment, and other

meterial produced as a part of, or acquired In connection with-the performance
of, the work .terminated, and any information and other proparty which, If the
Contract had been completed, would have been required to be fumished-to
Foothill Transit; (7) complete any such part of the work as shall not have been
terminated by the notice of termination; and (8) take such action as may be
“necessery, or as Foothill Transit may direct, formeprmacﬂonandpmawaﬂonof
the property related to the Contract which is in the possession of the Contractor
and in which Foothlil Transit has or may acquire an intarest. Payments by
Foothill Transit to the Contractor shall be made by the date of termination but not
thereafiar, Except as otharwise provided, setiement of claims by the Contractor
under this termination Section shall be in accordance with the provisions set forth
in 48 C.F.R. Part 49, as amended from time to fime.

122. Je o utust Agreement
The Contract m;iy be terminated by mutual agreement of the parties, Such

termination shall ba effective In accordance. with a written agreemant by the partles. Any other
act of termination shell be in accordance with the termination by convenience or defauit

- provisions contained irl Sections 12,1 and 12.3.

Doo, No, 3800074 ) T Gontract No, 07-026
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12.3, Immw

12.3.1. General .

Subject to the provisions in Section 12.3.3, Foothlll Transit may terminate
the whale or any part of the Contract in any ono Oftho foﬂowlnqckwm:tancw _

1231.1, If the Gonhuctor falle to provide the services in the manner
required by the Contract

12.3.1.2. If the Contractor falis to perform any of the provisions. of the
Contract in accordance with |ts terms; or

12.3.1.3, If the Confracter faiis to make progress in the prosecution of
the work under the Contract so as to endanger such

performance.
12.3.2. Condions upon Termination

In the svent that Foothill Transit terminates the Contract in whole or in
part as provided In this Sectlon, Foothill Transit mey procure, upon such terms
andlnsuchmannerasFooW!lTransitnwdemappmpﬂate supplies: or
services similar to those so terminated. The Contractor shall be iable to Foothlll
Transit for costs associated with the termination of the Contract, the procurement
of replacement services by Foothlll Translt, any axcess cosis of such similer
suppiles or services, and any increass in the total Contract cost as a result of the
re-procurément of services from the dete of termhation to the explration date of
the original Contract. The Contractor shall continue the performance of the
Contract to the extent not terminated under the provisions of this Section. Any

disputes arising under this Section that cannot be reSnlvedbymeGontrautorand
Foothill Transit are subject to resolulion purguant to Saction 6.

12.3,3. Notification

If Foothili Transit determines that an event: of default under this Section
has occurred, it shall immediately notify the Contractor in writing and provids the

Contractor with ten (10) days in which to cure such default. If the Contractor falis -

to cure within such timeframs, FootlﬂitTransltmaydedmﬂwContractorbobe
in default and terminate the Contract in whole or in part, :

12.34. ﬁeﬁgmgn_

Exoept as othenmsa provided, setoment of olaims by the Contractor
under this termination Section shall be in accordance whh the provisions set forth
in 48 C.F.R, Part 49, as amended from time to time.

Walver of Terms and Condltlons

The fnilure of Foothlll Transit or the Conﬂ*acﬁor to enforce ons or more of the

terms or conditions of the Contract or to exercise any of its rights or privilegas, or the waiver by
Foothill Transit.of any breach of such terms or conditions, sheil not be construad as thereaftar

a Cantraet No. 07-028
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" welving any such terms, conditions, rights, or privileges, and the same shell continue and

remaln in force and effect as if no waiver had occurred,

14,  interpretation, Jﬁrhdicﬂo_n,lnd Venue

' Ali contractual agresments shall ba subjact fo, governed by, and construad and
interpreted solely acoording to the laws of the State of Califomia. The Confractor hereby.
consents and submits to the jurlsdiction of the appropriate ‘courts of Califomia or of the Uinited
States having jurisdiction in Caiifornia for adjudication of any suit or cause of action arising
under or In connection with the Contract documents, or the perforriance of such Contract, and
agrees that any such stiit or cause of action may be brought In any such court.

" 18, Responsibliifies of Confractor

18.1.

The Contractor shall, at all times during the term of the Contract, perform all work
dlligently, carefully, and In a professional manner;, and -shall furnish alf labor, supervigion,
mateilal, machinery, squipment, and supplies necessary therefor, Noiwithstanding the
provision of drawings, technical spacifications, or other data by Foothill Transkt, the Contractor
shall have the responaibility of supplying all itefns and detalls requiréd or reasonably infm
from the Contract Documents, The Contractor shall conduct all work In the Contractor's ¢
wel :nd as an Independent contractor, and not In the name of, or as an agent for, Foothil

ne

15.2. Responelbifiiv for Work

By sxecuting this Contract the Confractor cer$fles the Contractor shall be

responsibie to Foothill Trameit for acts and omissions of the Contractors employees,

subcontractors and their agents and employees, and other persons performing portions of the
Project under & contract with the Contractor. _ Y

16.3. Leqe] Resldent Verificafion
Contractor warrants that it fully complies with all laws regarding employment of

aliens and others, and that all its employees performing Services meet the citizenship or slflen-

status requirements contained in Federal and State statutes and regulations Including, but not
limited to, the Immigration Reform and Conirel Act of 1988 (P.L. 88-803). Contractor shall
obtaln, from all coverad employess peiforming services hersunder, all verification and other
documentation of émployment eligibliity stetus required by:-Federal statutes and regulations as
they cumehtly exiat and gs they may be hereafter amended. Contractor shall retaln such
documentation for all coverolgo:tmhﬁ'loym for the perlodogfmmcﬂbnd by law. Contractor shall
indemnify, defend and held Foothill Transit, Its agents,

from empio¥er sanciions and any other liability which may be assessed againat Contractor or
Foothlli Transit or both in connaction with any violation of Federal statutes or regulations

pertaining fo the eligibllity for employment of persons performing Servicas under ‘this

Agreemant.

Doo, No, 3800071 ‘ ' 9 Gantruct No, 07028
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16.  IndemnHication and Insurance

16.1. |ndemnificaion

: Contractor shall defend, ndemnify and hoid Foothill Transit, its Members,

officiais, officars, voluntesrs, agents, and independent contractors who serve as Foothill Transit
officers, officials, or staff (hereinafter referted to as “Indemnitees”) frae and harmiess from any
and all claims, demands, causes of action, costs, expensas, liabliity, loas, damage or injury, in
law or aquity, to property or persons, Including wrangful death, in eny manner arising out of or
Incident to any negligant acts, omissions orwlllful misconduct of Contractor, its officials, officers,

amployees, agents, Contractors and contractors arising out of or in connection with the
performance of the Services and this Agreement, including without limitation reimbursement of
damages and reasonable attomeys fees and other refated costs and expenses, Contractor shall
relmburse Indemnitees’ reasonable defense costs, at Contractar's own cost, sxpense and risk,
any and all such aforesald sults, actions or other legal procesdings of every kind that mey be
brought or insfituted against iIndemnitaas. Conttactor shall pay and satisty any judgment, award
or detree that may be rendered against indemnitees in any such sult, action or other legal
proceeding. Contractor shall reimburse indemnitees for any and all iegal expanses and costs
Inourred by each of them in connection therewith or in enforecing the indemnity herein provided.

- Contractors obligation %o indemnity shall not be restricted to insurance proceeds, If.- -any,

recelved by Indemnitoss. _ “

16.2. Insurgnce

Contractor shall, at its expense, procure and mainteln for the ducation of the
Agreament insurance against claims for injuries to persons or damages to property which may
arlse from or in connection with the perfommarice of the Agreement by the Contractor, its agents;
representafives, employees or subconiractors. - Contractor shall also require all of its
subcontractors to procure and maintain the same insurancs for the duration of ths Aoroemant.

~ Suchinsurance shall meet at least the following mmimum lovels of ooverage

168.2.1. Minimum Scopa of Insuranu

Coverage shall be at loast as broad ae the latest version of the following:
(2) General Liability: Insurance’Servicss Office Commercial Ganers] Liablity
coverage (ocourrence form CG 0001); (b) Automoblie Limbliity: Insurance
Servicas Office Businass Auto Coverage form number CA 0001, code 1 (any
auto); and (c) Workers' Compaensation and Employare’ Llabiﬁtv' Workers'
Compensation insurance as required by the Sme of Californfa and Employer’s
Liabiiity insurance.

16.2.2. Minimum Limits of ineurance

.Confractor shall maintain limits no less than; (a) General Liability:
$1,000,000 per eccurrence for bodily injury, personat injury and property
damage. . if Commercial General Liablitty Insurance or other form with general
aggregate limit.is used, either the general aggrégate lmit shall apply separately
to this Agreementiocation or the general aggregate limit shall be twice .the
required ocourrence fimit; (b} Automobile Llabllity: $1,000,000 per accldent for
bodily injury and property demage; and (¢) Workers' Compensation and
Employer's Liabllity; Workers' compénsation limits as required by the Labor Code

Doc. Mo, 3300071 , 10 . Contract No, 07028 .
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accident for bodily injury or disease.

18,23, insurance Endorsements

The insurance policles shall contain the foliowing provisions, or
Centractor shall provide endorsements on forms supplied 'or approved byFoothHl
Transkt to add the following provisions to the insurance policies:

16231, General Usbilty

The general [iabllity pelicy shall be endorsad to ame thet: (A)
Foothil Transk, its Members, directors, officials, agents,
volunteers, and independant contractors who serve as I'-'oothlll Transit
officers, officlals, or staff (hersinatter referred to as Additional Insureds)
shail be coverad as additional insurads with respect to the services or
opsrations performed by or on.behalf of the Conlractor, including
materials, parts or equipment fumishad in connection with such work;.and
(B) the.insurance coverage shali be primary insurance as respects the
Additional Insureds, zhall stand in an unbroken chain of coverage expass
of the, Contractors scheduled undarying coverage. Any ingurance: or

seif-insurance meintuined by the Additional insureds shall bs Gof ©

‘!:‘Ie Contractor's insurance and shall not be calied upon to contribute with

16.2.8.2. Automobile Liability

The autornobile kability policy shall be endorsed to state that (A)
Foothlll Transit, ita Members, directors, officials, officers, agents;
volunteers, and independent contractors’who serve as Foothill Transit
officers, officials, orataff(lmmlnafbarreferredtoasmdﬂomlmedd)
shall be covered as additional Insureds with respect to the ownarship,
operation, maintenance, use, loading or unloading of any auto owned,
lenged, hired or borrowed by the Gontraomrorfa'whichtheCon!ractms
resporible; and (B) the insurince coverage shall be primary insurance
as respects the Additonal Insureds, or if excess, shall stand In an
unbroken’ ¢haln of coverage axcess of the Contractor's scheduled
underlying coverage. Any insurance or ssif-insurance maintained by the
Additional Insureds shall be extess of the Contractor's Insurance and
shall not be called upon to contribute with .

16.2.3.3. Workers' Compensation and E'mgtg@rg, Liability Coverage

" The insurer shall agree to walve all rights of subrogation against
Foothlll Transit, its Membars, directors, officials, officers, agents,
voluntears and independent contractors who serve as Foothill Transit
officers, officials, or staff for losses pald under the tarms of the Insurance
policy, which. arise from work performed by the Contractor. Workers
Compensation insurance shall contain endorsements equivalent to State
Compensation Insurance Fund endorsements #2507 . (waiver of
subrogstion), #0016 (additional insured amployer), and #2088 (30-day

11 Contract No. 07-028
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notice of canceliation). Endorssments #2507 and #0015 shall name
Foothill Transit and its Members.

16.2.3.4. All Coverages

Each insurance policy required by this Agreement shall be

+ wendorsed to state that (A) coverage shall not be suspended, voided,

reduced or canceled except after thirty (30) days prior written notice by

- ceriified mail, returm rossipt requested, has been given to Foothill Transit;

and (B) any failure to comply with reporting or other provisions of the

polidies, Including breaches of wamantles, shall not affect coverage

provided to Foothlll Transit, its directors, officisls, officers, egents,

wlunteers and independent contractors who serve as Foothlll Transit
officers, officials, or staff. . .

16.2.3.5.

: All Insurance required by this Section shak contaln standard
separation of insureds provisions. In addition, such insutance shall.not
conteln any special limitations on the scope of protection afforded fo
Foothlil Trensit, s members, directors, officials, officers, agants,
voluntesrs, and independent contractors who serve as Foothlll Trajsit
officers, officlals, or staff, '

Any deductibles or seff-insured retentions must be deciared to and

. approved by Foothill Transit. Contractor shall guarantse that, at the aption of

Gioa, No, 3500071

Foothlll Transi, either: (A) the insurer shall reduce or eliminate such deductibles
or self-insured retentions as respects Foolhill Traneit, its members, directors,
officials, officers, agerits, volunteers, and independent contractors who serve'as
Faothill Transit officers, officials, or staft: or (B) the Contractor shall procure a
bond guaranteelng m.m of losses and related Investigation costs, claims and
administrative and S© eXPenses. o ’

18.2.5. Accentability of insurers

insurance is {0 be piaced with insurers with a current A.M. Bast's rating
no less than A:Vill, licensed to do business in California, and safisfactory to
Foothlll Transit. o

18,26, Verification of Coverage

Contractor shall fumish Footiil Traneit with original cerificates of
insurance and endorsements effecting coverage required by this Agresment on
forma setisfactory to Foothll Transit, The certificates and endorsements for each
insurance policy shall be signed by a person authorized by thet insurar to bind
coverage on its behelf, and shall be on forms provided by Foothill Transit if
requested. All certificates and endorsements must be receivad and approved by
Foothlll Transit-befors work commences. Foothli Transit reserve the right to
require complets, certified coples of all required Insurance policies, at any time

12 Contract Np, 07-028
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17. Equal Opportunlty Employmont

Contractor represerits that it is an aquai opportunity employer and 1t shalt not
discriminate against any subcontractor, employee or appileant iorempioymemt)ecauseofmue.

color, creed, religion, sex, marital status, national origin, anceatry, age, physical or mental .
handicep, medical condition, or sexual orlentation, Such non-discrimination ahall include, but.
-not pe fimited fo, all activiies reiated to Initlal employmant, upgrading, demation, tranefer,

recruitment or resrultment udvarﬂsmg layoff or termination. Contractor shall aisg comply with

* all ralevant provislons of Foothill Transit's Affimative Action. Pﬁn. or other related programs or

guidielines currently in effect or hereinafter enacted.

. Contractor specifically recognizes and agrees that if Foothill Transit finds that any.
of the foregoing provisions have been vioiated, such violations shall constitute a material breach
of confract upon which Foothill Transit may determine to cancel, terminate, or suspend the
Agresment. While Foothllt ‘Transit reserves the right fo determine individually that the .anti
discrimination provisions of tha Agresment have been violeted -In additian, a detarmination by
the Califomia Fair Employment Practices Commissioner or the Federal Equal Employrient

Opportunity Commission that Contractor ‘has violated State and Federal Anti-Discrimination
lawe shall constitute a finding by Foothlll Transit that Contractor has violated the antl-
diserimination provisions of the Agreement. W

18.  Audit and Inspection of Revorde g
18.1. General

The Contractor shall maintain complete and accurate records with respact to &l
costs and axpenses incumred undar this Contract in accordance with generally accepted
accounting practices. All such records shall ba clearly idenfiflable. The Contractor agrees.that
Foothill Transit, or any of its duly authorized representatives, shaill, for the purpose of auditand
examination, be permitted to Inspect &ll work, materials, mmﬂsmdotherdataandmords;
and to audit the books, records, and accounts relating to the. quvnnaneaofthecontract
Further, the Cantractor agreses to maintain all required records for at least three (3) years at‘tar
Foothil Transit has made final payment and all other pending rs are closed,

18.2. Audit Adiusime nts

Appropriate financiel adjustments may be made by Foothill Transit based upon
any inconsistency, imegularity, discrepancy or unsubstantiated billing reveaied as a resuit of an
audit Financial adjustments reflecting an overcharge to Foothill Transit may be charged

‘against Conftractor’s future involces.

12, General Provisions

18.1. Cooperation: Further Acts
The Partios shall fully cooperate with one another, and shall take any additional

acts or sign any additional documents as may be necessary, qppropriaﬁa or convenlent to attain
the purpeaes of this Agreement.

Dog. No. 3800071 13 ' Contract No. 07-025
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19.2.  $yccessors and Agsions
This Agreement shall be binding onthe and assigns of the

" Confractor shall not aasign, hypothecate, or transfer, aﬂhm orby oporauon of law, this

Agresment or any intarest herein without the prior writien: consent of Foothill Transit. Any
attempt to do so shall be null and vold, and any assignees, hypothecstes or transferees shall
acquire no right or interest by reason of such attempted assignment, hypothecation or transfer,
Confractor's sharehoiders shall not transfer, sell, exchange, assign or divest themsgives of
intereets in Contractor in such a way as to give majomy oontrot of Contractor to any pereons, or
entities other than the majority controliing Interest therein as of the date of this Agreement
without the prior written conseitt of Foothill Transit. )

18.3. Construction: References: Clotions
Since the Parties or their agents have participated fully in.ihe preparation of this

Agreament, the language of this Agreement ghall be construed simply, agcording to its fair

meaning, and not strictly for or against any Parly. Any term referancing time, days or period for
performance shail be deemed calendar days and not workdays. All referances to Contractor
include ali perscnnel, employees, agents, and subcontractors of Contractor, except as
otherwise specified In this Agreement. All refarences to Foothill Transit include its ejgeted
officials, officers, agents, voluntears and independent contractors who serve as Foothill Transit
officats, officlals, or staff except as otherwise specified In this Agreement. The c¢aptions
various sections and paragraphs are for convenlence and ease of reference only, and dotnot
define, limit, augment, or describe the scope, content, or intent of this Agreement.

18.4,

No suppiement, modification, or amendment of thia Agreement shall be binding
uniess executed in wrifing and signed by both Partiss.

19.5. No Third Party Boneficiades

Themmmhtendedﬁkﬂparhrbeneﬂdadasofaﬂyﬂshforobﬂgaﬂonassumed
by the Partles,

19.6. mmmammm

If any portion of this Agreement is declared as ihvalid, illegal, or otherwise
tnenforceablé by a court of competent jurlsdldion the remaining provlslons shail continue In
full force and effect

18.7. Authodty tg Evder Agreement

Contrsictor hae all requisite power and authority to conduct its business and to
execute, deliver, and parform the Agreement Each Party warrants that the individuals who
have signed this Agresment have the laga! power, right, and auﬂ'lonty to make this Agreement
and bind each respecﬂve Parly,

Doo. No, 3500074 14 . Qontract No. 07-028
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) " 198. Entirs Agresment
| ThiaAoreeMentmntaInsmeenﬂreAareementofmpnrﬂoswlmmpecttome
- sisject matter hersof, mdmndudlpﬂormoﬂdoww agreements.
This Agreement may not be amended, nor any provision or hereof walved, except In a
writing-signed by the parties which axpressiy refers to this Agresment.

Doo. No, 3500071 Contract No. 07008
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C‘ IN WITNESS WHEREOF, the Parties hereto have causad these presents to bs duly’
—'  executed with ail the formailties required by law on the first date wiitten above. o
FOOTHILL TRANSIT CONTRACTOR
By: By
Deran J. Barnes Mary Hazelrigg
Executive Director Prasident
Approved as to Form:
By:
Edward J. Gill, Jr.
Special Counsel
Foothill Transit

Doo. No. 500071 . 18 Contract No, 07-028
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