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MINER AND MINER SOFTWARE LICENSE AGREEMENT

Contract No. 2006-225

This is a License Agreement and not an Agreement for Sale. This License Agreement
(Agreement) is between the City of Long Beach, acting through its Gas and Oil Department
(Licensee) whose address is given in Exhibit 1, Registered Licensee Information annexed hereto,
and Miner and Miner, Consulting Engineers, Inc. (M&M), a Colorado corporation, and gives
Licensee certain limited rights to use the proprietary M&M Software and Related Materials
(Software and Related Materials). All rights not specifically granted in this Agreement are
reserved to M&M.

ARTICLE 1
DEFINITIONS

As used herein, the following words, phrases or terms in this Agreement shall have the
following meanings:

“Software” means the actual copy of all or any portion of the computer programs
delivered, inclusive of backups, updates or merged copies permitted hereunder or
subsequently supplied by M&M.

“Related Materials” means all of the printed materials, user and specification
documentation, training documentation, and other material, if any, specifically identified
in the Scope of Work for use in conjunction with the confidential Software supplied by
M&M under this Agreement.

“Hardware Key/License Manager” means the device and/or software program that
administers the distribution of the licensed number of Software copies of requesting end
users.

“Licensed Configuration” means the Licensee’s specific computer networks and/or
computer systems which are licensed to use the Software, as designated through the
internet website url: www.miner.com/licenses.html.

ARTICLE 2
RESERVATION OF OWNERSHIP AND GRANT OF LICENSE

a. Retention of Rights. M&M retains exclusive title and ownership of any copy of the Software
and Related Materials licensed under this Agreement. Based on Licensee’s making full payment
of any required amounts, M&M hereby grants to Licensee a personal, non-exclusive,
nontransferable license to use the Software and Related Materials pursuant to the terms and
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conditions of this Agreement. From the date of receipt, Licensee agrees to use reasonable effort
to protect the Software and Related Materials from unauthorized use, reproduction, distribution
or publication.

b. License Management. M&M employs a License Manager to limit use of the licensed
Software to specific computer networks and/or computer systems. As each configuration of
computer networks and/or computer systems may be unique, Licensee agrees to conform its use
of the Software to the Licensed Configuration. The Licensed Configuration is incorporated
herein by this reference, inclusive of any written modifications approved by M&M. Licensee is
required to update its Licensed Configuration to reflect current use of Software for license
management purposes.

ARTICLE 3
COPYRIGHT

The Software and Related Materials are owned by M&M and are protected by United States
copyright laws and applicable international treaties and/or conventions. Licensee agrees not to
export the Software and Related Materials into a country that does not have copyright laws that
will protect M&M’s proprietary rights.

ARTICLE 4
SCOPE OF USE

a. Permitted Uses. The license grant permits the Licensee to do only each of the following:

. Licensee may install the Software onto the computer systems designated by the Licensed
Configuration.
. Licensee may use the Software and Related Materials for its internal business and

commercial operations only.

. Licensee may access and use any secure M&M Web site resources made available to
Licensee for Licensee's internal use only, provided that Licensee follows M&M’s terms
of use policy specified therein. All password or controlled access information provided
by M&M shall be treated as M&M confidential information.

. Licensee may make only one copy of the Software for archival purposes unless the right
to make additional copies is granted to Licensee in writing by M&M.

b. Uses Not Permitted. The Licensee has no rights to:
. Licensee may not sell, rent, lease, sublicense, lend, time-share or transfer, in whole or in

part, or provide unlicensed Third Parties access to prior or present versions of the
Software and Related Materials, any updates, or Licensee’s rights under this Agreement.

Miner & Miner Page 2
2006-225; LBGO Rev No. 06-1
April 2006



Miner & Miner Softlware License Agreement

. Licensee may not reverse engineer, decompile or disassemble the Software, or make any
attempt to unlock or bypass the License Manager software program used.

. Licensee may not alter, modify or create any derivative works of the Software and
Related Materials.

. Licensee may not make additional copies of the Software and Related Materials.

. Licensee may not remove or obscure any copyright or trademark notices from the

Software or Related Materials.

c. Use By Contractors: A contractor of Licensee ("Contractor"), may be permitted to use one
or more of the licenses for the Software under the following terms and conditions.

. The term Contractor refers to a person, not an employee of Licensee, which is contracted
by Licensee and authorized to perform construction or other work on Licensee's behalf.
No Contractor shall be an organization engaged in the development, licensing or
implementation of a GIS design tool software product unless express written consent is
obtained in advance from M&M.

. No licensing rights will be provided to the Contractor. The license will remain licensed
to the Licensee. When its Contractors use the Software, Licensee will be responsible for
ensuring the use of the Software in accordance with the terms of this Agreement.

. Any Contractor permitted to use the Software by Licensee will use the Software only to
perform work on behalf of Licensee. The Software may not be used by the Contractor to
perform work for any other Licensee.

. Licensee will advise each Contractor in writing of the terms of use of Software. Each
Contractor will acknowledge in writing that it understands and will abide by those terms.

. Licensee will require each Contractor to execute a nondisclosure agreement with Licensee
in which the Contractor agrees to protect the Software from disclosure to third parties
other than the Contractor and its employees.

. Licensee will keep a written record of which Contractors are using the Software. M&M
may audit these records upon request, provided that such audits may not unreasonably
interfere with Licensee’s business and shall occur only during Licensee’s normal hours of
operation.

. If a Contractor that is using the Software ceases to perform work for Licensee, then
Licensee will ensure that either (a) the Software and any Related Materials that have been
provided to the Contractor are returned to Licensee, or (b) the Contractor certifies in
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writing that it has destroyed all copies of the Software and any Related Materials that
have been provided to the Contractor.

Such limits shall apply to use of either a portion of or the entire Software or Related
Materials.

ARTICLE 5
TERM

The license granted by this Agreement is for a term of three (3) years, which will be
automatically renewed for subsequent three (3) year terms at no additional cost to Licensee,
subject to M&M'’s then current licensing policies. The right to use the Software and Related
Materials may be automatically terminated by M&M without notice and without refund if
Licensee fails to comply with any provision of this Agreement or contributes to any infringement
of any proprietary rights in the Software or Related Materials. Licensee will upon any
termination uninstall and return to M&M the Software, Related Materials, and any whole or
partial copies, codes, modifications, and merged portions in any form. The parties hereby agree
that all provisions, which operate to protect the rights of M&M, shall remain in force should any
termination occur.

ARTICLE 6
ASSIGNMENT

Licensee shall not assign this contract or Licensee’s rights hereunder without the prior written
consent of M&M. Any purported assignment without such consent shall be null and void.

ARTICLE 7
MERGER OR ACQUISITION

Should Licensee acquire, be acquired by, or merge with another business entity after the date
of execution of this License, Licensee shall notify M&M in writing within a reasonable time.
Successor shall be subject to the terms of this License or must stop use and return all Software
and Related Materials. A separate License (or an Addendum to this License) may be required
covering any additional licenses required because of the merger or acquisition. Licensee will be
responsible to update its Licensed Configuration to reflect current use of Software for license
management purposes.

ARTICLE 8
LIMITED WARRANTY AND DISCLAIMER

a. Limited Warranty. M&M warrants that the unaltered Software and media, under normal
use, will conform substantially to the Related Materials and will be free from defects in materials
and workmanship for a period of three (3) months from the date of issue of the software
download password or of the license file(s), whichever is first.
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b. General Disclaimer. EXCEPT FOR THE EXPRESS LIMITED WARRANTY ABOVE,
M&M DISCLAIMS ALL OTHER WARRANTIES, EITHER EXPRESS OR IMPLIED,
INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, WITH RESPECT
TO THE SOFTWARE AND RELATED MATERIALS.

c¢. Exclusive Remedy. During the warranty period, M&M’s entire liability and Licensee’s
exclusive remedy shall be, at M&M’s option, to attempt to correct or work around errors, to
replace the Software and Related Materials in accordance with the M&M Maintenance and
Support Policy, or to return the license fees paid and terminate the Agreement upon the Licensee
uninstalling and returning the Software and Related Materials to M&M with a copy of Licensee’s
receipt.

ARTICLE 9
SOFTWARE MAINTENANCE

M&M offers a one-year complimentary maintenance period that begins seven days from the
date of issue of the software download password or of the license file(s), whichever is first.
Software maintenance and support beyond the complimentary period is available at the option of
Licensee as specified in M&M’s Software Maintenance and Support Policy (please see
www.miner.com/support/index.shtml for specific terms of reference.) Software maintenance and
support, whether during the complimentary maintenance period or during another time period
covered under a paid maintenance period, consists of Software and/or Related Materials, updates,
and access to technical support and other benefits specified in the most current applicable M&M
Maintenance Support Services Policy.

ARTICLE 10
LIMITATION OF LIABILITY

a. Disclaimer of Certain Types of General Liability. M&M SHALL NOT BE LIABLE TO
LICENSEE FOR COSTS OF PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES;
BUSINESS EXPENDITURES; INVESTMENTS; OR COMMITMENTS IN CONNECTION
WITH ANY BUSINESS, LOSS OF ANY GOODWILL, OR FOR ANY INDIRECT, SPECIAL,
INCIDENTAL, OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR RELATED TO
THIS AGREEMENT OR USE OF THE SOFTWARE, OR RELATED MATERIALS,
HOWEVER CAUSED, ON ANY THEORY OF LIABILITY, AND WHETHER OR NOT
M&M HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE.

b. Limitation of Liability. M&M AGREES TO INDEMNIFY AND HOLD LICENSEE, ITS
OFFICERS, DIRECTORS, AND EMPLOYEES HARMLESS FROM AND AGAINST ANY
AND ALL CLAIMS, DAMAGES, COSTS, EXPENSES (INCLUDING, BUT NOT LIMITED
TO REASONABLE ATTORNEY’S FEES AND COSTS) OR LIABILITIES TO THE EXTENT
RESULTING FROM M&M’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT
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ARISING FROM OR RELATED TO THIS AGREEMENT OR LICENSEE’S USE OF THE
SOFTWARE AND/OR RELATED MATERIALS. IN NO EVENT SHALL M&M’S TOTAL
CUMULATIVE LIABILITY HEREUNDER, FROM ALL CAUSES OF ACTION OF ANY
KIND, INCLUDING, BUT NOT LIMITED TO, CONTRACT, TORT (INCLUDING
NEGLIGENCE), STRICT LIABILITY, BREACH OF WARRANTY, MISREPRESENTATION,
OR OTHERWISE, EXCEED THE AMOUNTS PAID TO M&M BY LICENSEE FOR
SOFTWARE AND/OR RELATED MATERIALS PURSUANT TO THIS AGREEMENT.

ARTICLE 11
INDEMNITY AGAINST INFRINGEMENT

a. Indemnification. M&M, at its own expense, shall defend and indemnify Licensee from all
claims that the Software and Related Materials furnished under this Agreement infringe a U. S.
Copyright, provided that Licensee gives M&M reasonable written notice of such claims and
permits M&M the sole right to control the defense of all such claims and provides M&M all
reasonable cooperation.

b. Remedies. As to any Software and Related Materials that are or in the opinion of M&M may
become subject to a claim of infringement, M&M, at its option, will obtain the right for Licensee
to continue using the Software and Related Materials or replace or modify the Software and
Related Materials so as to make them non-infringing. If neither of such alternatives is
commercially practical, the infringing items shall be returned to M&M and M&M'’s sole liability
shall be to refund license fees paid by Licensee prorated over a five (5) year period.

c. Alterations by Licensee. If Licensee extends, alters, modifies, or creates any derivative
works of the Software and Related Materials or breaches this Agreement in any way, M&M will
not indemnify nor defend Licensee from any infringement claim resulting from any of these
modifications or alterations. Licensee, at its own expense, shall defend and indemnify M&M
from all claims, damages, legal fees, and costs of whatsoever kind or nature arising out of any
infringement in connection with Licensees performance of such modification or alteration to the
Software and Related Materials.

THIS SECTION STATES M&M’S ENTIRE OBLIGATION TO LICENSEE AND
LICENSEE’S SOLE AND EXCLUSIVE REMEDY FOR COPYRIGHT INFRINGEMENT.

ARTICLE 12
GENERAL PROVISIONS

a. Export Regulations: Licensee acknowledges that this Agreement and the performance
thereof are subject to compliance with any and all applicable United States laws, regulations, or
orders relating to the export of computer software or know-how relating thereto. M&M Software
and Related Materials may be Technical Data under United States export laws. Licensee agrees
to comply with all laws, regulations, and orders of the United States in regard to any export of
such Technical Data. Licensee agrees not to disclose or re-export any Technical Data received
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under this Agreement in or to any countries for which the United States government requires an
export license or other supporting documentation at the time of export or transfer, unless
Licensee has obtained prior written authorization from M&M and the U. S. Office of Export
Control.

b. Additional Software Licenses: Additional M&M software licenses will be governed by this
Agreement and may be ordered without signed amendments to this Agreement.

¢. Severability: If any provision or portion of a provision of this Agreement is held invalid or
unenforceable, the remainder of the Agreement shall not be affected, and the remaining terms
will continue in effect and be binding on the Parties, provided that such holding of invalidity or
unenforceability does not materially affect the essence of the Agreement.

d. No Implied Waivers: No failure or delay by M&M in enforcing any right or remedy under
this Agreement shall be construed as a waiver of any future or other exercise of such right or
remedy by M&M.

e. Order of Precedence: Any conflict between the terms of this License Agreement and any
Purchase Order or other terms shall be resolved in favor of the terms of this License Agreement.

f. Governing Law: With respect to the governance of M&M intellectual property, this
Agreement shall be construed and enforced in accordance with the intellectual property laws of
the State of Colorado. With respect to all other matters the laws of the State of California shall
govern this Agreement. The parties hereby consent to the personal jurisdiction of the courts of
these states and waive their rights to change venue.

g. Discrimination: Subject to applicable laws, rules and regulations, M&M shall not
discriminate against any person or group on the basis of age, gender, sexual orientation, HIV
status, marital status, race, religion, creed, ancestry, national origin, disability, or handicap with
respect to the performance of its obligations under this Agreement. In the performance of this
Agreement, M&M shall not discriminate against any employee or applicant for employment on
the basis of race, color, sex, religion, ancestry or national origin.

h. Entire Agreement and Amendments: This Agreement and the Attachments, which are
incorporated by reference, constitute the sole and entire agreement of the parties as to the matter
set forth herein and supersede any previous agreements, understandings, and arrangements
between the parties relating hereto. Except as otherwise expressly provided herein, any
Amendments to this Agreement must be in writing and signed by an authorized representative of
each party. The attachments are as follows:

Exhibit 1 -- Registered Client Information
Exhibit 2 — Reserved for Future Use
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IN WITNESS WHEREQF, the parties hereto have executed this Agreement to be effective,
valid, and binding upon the parties as of the date below as executed by their duly authorized

representatives.

ACCEPTED AND AGREED:

CITY OF LONG BEACH

(Licensee)

By: M\}W

Authorized Signature

Printed Name: th“a fJ ﬂ. Mn ”QP
Title: C:—Fg Manag&/‘
Date: Pf(&j uws ‘lL L/l J_;OO b

APPROVED AS TO FORM

BESYS T8

MINER AND MINER,
CONSULTING ENGINEERS, INC.

M&
o O s (U
riged Pignature
Pnntey \j Setfou é Mevers

J
Title: ?(QS dent

Date: b/lg/o@

b (ZL ) ob
ROBERT E/SHANNM ; KXECUTED PURSUANT
70 SBCTION 301 OF
By . i ®HE CITY CHARTER.
DEPUTY CITY ATYCRMNEY
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EXHIBIT 1
Registered Client Information

Client Name:

Primary Contact:

Mailing Address:

Email:

Telephone No.:
Fax No.:

Bill To:

Address:

Note: This will be assumed to be a
taxable transaction unless the following
documentation is provided upon
execution of this license:

1. Direct Pay Certification
No. and a copy of the
applicable state documentation, or

2. A copy of your Tax Exemption
Certificate.

Ship Original Software To:

Address:

Client’s Contract Administrator’s Name:

Address:

Telephone No.:

Fax No.:
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EXHIBIT 2
Reserved for Future Use
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