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CONTRACT FOR SOCIAL SERVICES

31026

THIS CONTRACT FOR SOCIAL SERVICES (this “Contract”) is made and

entered, in duplicate, as of November 24, 2008 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 18, 2007, by and between ALPERT JEWISH COMMUNITY CENTER, a
California nonprofit corporation (“Organization’), with offices located at 3801 E. Willow,
Long Beach, California 90815, and the CITY OF LONG BEACH, a municipal corporation
(the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (*HUD”) for a program to provide human and social
services to very low, low and moderate income residents of the City; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”), the City
is required to enter into subcontracts with organizations that provide human and social
services to very low, low and moderate income residents of the City and the City has
selected Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides human or social services to very low,
low and moderate income residents of the City; and

WHEREAS, the City wishes to support these services by providing Social
Service Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

WHEREAS, Organization agrees to perform services and to provide the
City with the information and supporting documentation required herein;

NOW, THEREFORE, in consideration of the terms and conditions
contained in the Contract, the parties agree as follows:

Section 1. The above recitals are true and correct and are incorporated

1
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in the Contract.

Section 2.

A. Organization shall provide human or social services to very
low, low and moderate income residents of the City in accordance with Attachment
‘A" entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C”
entitled “Office of Management Budget (OMB) Circular A-110”, Attachment “D”
entitled OMB Circular A-122”, Attachment “E” entitted “OMB Circular A-133",
Attachment “F”" entitled “Health Information in Compliance with the Health
Insurance Portability and Accountability Act of 1996 Agreement”, Attachment “G”
entitled “Certification of Debarment”, and Attachment “H” entitled “Certification of
Lobbying”, all of which are attached hereto and incorporated by reference, and the
City of Long Beach Grants Monitoring Guidelines, which has been separately
provided to Organization and is incorporated by this reference.

B. Organization shall adhere to all policies, procedures, rules
and regulations established by HUD and sources including but not limited to the
OMB Circulars, Code of Federal Regulations, United States Codes, City of Long
Beach Grants Monitoring Guidelines, this Contract, the City’s contract with HUD
for the funds dispersed under this Contract, the Request for Proposal (‘RFP”),
Organization's proposal in response to the RFP, and all Information Bulletins
issued by the City’s Department of Community Development, Neighborhood
Services Bureau. In addition to and without in any way limiting the foregoing,
Organization shall comply with all laws and regulations set forth in 24 CFR Part
570.

Section 3. The terms of this Contract shall commence at midnight on

October 1, 2008, and, unless sooner terminated as provided herein, shall terminate at

11:59 p.m. August 31, 2009.

Section 4.

A. Organization shall affirmatively and aggressively use its best
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efforts to seek and obtain all possible outside funding and in-kind cash match at a
dollar for dollar rate of funds received from the City under this Contract. Further,
Organization shall maintain cash reserves equivalent to three (3) months of
funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Nineteen Thousand Dollars ($19,000.00) over the
term of this Contract. These funds shall be used to provide services within the
City of Long Beach. Upon execution of this Contract, the City shall disburse the
funds payable hereunder in due course of payments following receipt from
Organization of billing statements in a form approved by the City showing
expenditures and costs identified in Attachment “B”.

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Community Development, Neighborhood Services
Bureau, or his designee, make adjustments within and among the categories of
expenditures in Attachment “B” and modify the performance to be rendered
hereunder stated in Attachment “A”; provided, however, that such adjustment(s) in
expenditures shall not cause the amount of the total budget stated in Attachment
“B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and the amount of required matching
funds to each invoice. Failure to submit an invoice and its accompanying
documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses

or inadequate documentation shall result in a Disallowed Cost Report. The
3

LT:bg A08-03600
L:\Apps\CtyLaw32\WPDocs\D018\P008\00148929.00C




© 00 ~N O O A~ W DN -

S Y
A g~ W N -~ O

OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney
Long Beach, CA 90802-4664

333 West Ocean Boulevard, 11th Floor
N N N N N N N N -— - —
~ [0)] (8] N w N - o (o] (0] ~

N
oo

Disallowed Cost Report is intended to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and other similar
reasons. In the event that an item is disallowed in the invoice, Organization will be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) received by it thirty (30) days
after Organization provided the services relating to that invoice; (b) including
inallocable or ineligible expenses; or (c) for the unauthorized expense of funds
requiring written approval for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work, and Capers
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice and reports within fifteen (15) days of the end of the
Operational Year.

G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases

funds to the City. For this reason, failure of Organization to submit the final invoice
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and reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

l. All reimbursement by the City is contingent upon the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization's normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used
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grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, AIDS related condition, age, disability or
handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall
include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; lay-off or termination; rates of pay
6
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or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf;, and (c) the City will not provide and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization’s employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior
written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.
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Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but

not be limited to broad form contractual liability, cross liability, independent
8
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contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on City's

endorsement form or on an endorsement equivalent in scope to ISO form

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no

special limitations on the scope of protection given to the City, its Boards

and Commissions and their officials, employees and agents.

(2) Workers’ Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. [If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City's Risk

Manager will consider waiving the requirement if Organization can demonstrate to the
9
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satisfaction of the City’'s Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City's Department of Community Development, Neighborhood Services
Bureau, who will forward it to the City’s Risk Manager, providing reasons why the
insurance coverage should be waived. Waivers will be considered on a case by case
basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. [n addition,

Organization shall, within thirty (30) days prior to expiration of the insurance

10
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required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or his/her designee during normal business hours all
books, records and other information relating to the insurance coverage required
herein.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’'s Risk Manager or
his/her designee may require that Organization, Organization's contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

B. Organization shall not commence services until the City’s
Department of Community Development, Neighborhood Services Bureau has
completed an environmental review under 24 CFR Part 58.43(a), and Organization
shall not commence such services until the City informs Organization of the
completion and conditions of said environmental review.

C. Organization shall provide reports as required by the City and
11
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HUD and as required herein.
D. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services, Organization shall not:

1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2) In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion or limit
such services or give preference to persons on the basis of religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) The portion of the facilty used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract shall
contain no sectarian religious symbols or decorations.

E. Organization shall provide human or social services to very
low, low and moderate income residents of the City with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and

12
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(2) Other federal, state and local private assistance
available for such individuals, including mainstream resources.

F. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by HUD.

G. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.

H. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “H”.

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organizations’ budget, requests
for changes to Organization's application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

requested, to the City at 444 W. Ocean Blvd., Suite 1700, Long Beach, California 90802
13
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Attn: Manager, Department of Community Development, Neighborhood Services Bureau,
and to Organization at the address first stated herein. Notice shall be deemed given on
the date personal delivery is made or the date shown on the return receipt, whichever is
earlier. Notice of change of address shall be given in the same manner as stated herein
for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days’ prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days’ prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

i
14
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IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

Jm 4 2009

] 20_

B, 2 ,2009

This Contract is approved as to form on
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L:\Apps\CtyLaw32\WPDocs\D018\P008\00148929.DOC

ALPERT JEWISH COMMUNITY
CENTER, a California nonprofit
corporation

v A n#o/\a-é?@

, Type or Print Name
By
Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal

corporation

. Assistant City Mana
By a ty ger

\} City Manager

L
ER -

/
ROBERT E. 8HANNON, City Attorney,
By e~ Z

Deputy

15

City TER GITE CHAH

JOMW\Mq 13 ,20ﬁ7

by Eﬁ.




ATTACHMENT “A”




City of Long Beach
Social Service Grant (SSG) Program 2008-2009
Scope of Work

AGENCY NAME: Alpert Jewish Community Center/ RSVP CONTRACT NUMBER:

Program Objective: RSVP Volunteers will meet critical community needs, specifically addressing the needs of the homebound, frail and isolated seniors.

Cumulative Actual Cumulative Cumulative

Actual Cumuiative

1. The quality of life for 150 Long Beach seniors will be improved by 150
the efforts of 20 Senior Police Partners thru: 1) Info & Referral, 2)
Linkages to appropriate service providers; 3) Education on Home &
Personal Safety; & 4) Peer Counseling Support

2. 75 low income &/or homebound seniors will receive 2 Taxi 75
Vouchers 10 times per year for medical appointments, enabling
them to remain independent in their own home.

3. 325 homebound/isolated seniors will receive 2 healthy and 325
nutritious meals five days a week. Included will be a daily check on
the well being of the senior recipient, increasing their ability to
remain independent.

4. 40 low income seniors will receive 20 bus tokens monthly to enable} 40
them to maintain their independence.

Total Unduplicated Clients Served:| 590

C@zﬁw
Attachment "A"
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CITY OF LONG BEACH
Social Services Grant Program 2008-2009
Program Budget for Alpert JCC/ RSVP City Contract #

ITEM/PERSONNEL

ALLOCATION BUDGET JUSTIFICATION

RSVP Director: 100% FT

$3,040 6% of Directors Salary for Program Administration

TOTAL PERSONNEL

$3,040 Total Personnel to be Reimbursed

OPERATIONS

1) RSVP Volunteer Insurance

$3,020 Portal to Portal insurance Coverage for RSVP Volunteers

2) Volunteer Reimbursements

$12,940 Volunteer Reimbursement For Out of Pocket Travel Expenses.

TOTAL OPERATIONS

S8G 07-0

D,

$15,960 "Total Operations to be Reimbursed

Attachment "B"
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PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Sec.
215.0 About this part,
Subpart A—General

2151
21E2
5.3
2164
2185

Purpose.

Definitions.

Effact ot other issuances.
Dreviations.

Subawards.

Subparn B—Pre-Award Reguirements

215.10 Purpose.

215.11 Pre-award policies.

21512 Forms for applying for Federal assist-
8008,

215,13 Debarment and suspension.

215,14 Speclal award conditions.

215.15 Metric system of measurement.

215.16 Resource Conservatioh and Recovery
Act.

215.17 Certifications and representations.

Subpar C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

215.20 Purpose of financial and pregram
management,

216.21 Standards for financial management
systems.

21522 Payment.

215,23 Cest sharing or matching.

215.24 Program income.

215.25 Revision of Dpugdget angd program
plans.

21526 Non-Federal aundits.

21527 Allewable costs.

215.28 Period of avallability of funds.

2156.29 Conditional exemplions.

PROPERTY STANDARDS

215.30
215.31

Purpose of property standards,

Insurance coverage.

21532 Real property.

215.33 Federally-owned and exempi
erty.

215,34 Eguipment.

216,35 Supplies and other expendable prop-
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Intangible properiy.
Property trust rejationship.

PROCUREMENT 3TANDARDS

216.40
215.41
215.42
215.43
216.49
215.45
215.46
21647
216.48

Purpose of procurement standards
Recipient responsibilities.

Codes of conduct.

Competition.

Procurement procedures.

Cost and price analysis.
Procurement records.

Conyract administration.
Contract provisions.

REPORTS AND RECORDS

215.50 Purpose of reports and records.

215.51 Monitoring and reporting program
performance.

216.52 Iinancial reporting.

215.58 Retention and access
for records.

requiremants

TERMINATION AND ENFORCEMENT

215.60 Purpose of termination and enforce-
ment.

915.61 Termination.

215.62 Hniorcement.

Subpart b—Afler-the-Award Requirements

215.70 Purpose.

215,71 Closecut procedures.

216572 Subsequent adjustments
tinuing responsibilities.

215.73 Coliection of amounts due.

ALPPENDIX £ TO PART 215—CONTRACT PROVI-
SIONS

AUTHCRITY: 31 U.B.C. 503; 31 U.5.C. 1111; 4
U.8.C. 405; Reorganization Plan No. 2 of 1870,
E.0, 11541, 35 FR 10737, 3 CFR, 1966-1970, p.
939.

SOURCE: 68 FR 26281, May 11, 2004, unless
otherwise noted.

and con-

§215.0 About this part.

{a) Purpose. This part contains CME
guidance to Federal agencies on the ad-
ministration of grants to and agree-
ments with institutions of higher edu-
cation, hospitals, and other non-profit
erganizations, The guidance sets forth
standards for obtaining consistency
and uniformity in the agencies’ admin-
istration of those grants and agree-
ments.

(hy Applicability. (1) BExcept as pro-
vided herein, the standards set forth in
this part are applicaple to all Federal
agencies, If any statute specifically




§215.1

nrescribes policies ar specific reguire-
mente that differ from the standards
provided in this part, the provisions of
the statute shall govern.

() The provisions of subparts A
through D of this part shall be applied
hy Federal agencies to recipients. Re-
ciptents shall apply the provisions of
those subparts to subrecipients per-
forming substantive work under grants
and agreements that are passed
through or awarded by the primary re-
cipient, if such subreciplents are orga-
nizations desoribad in paragraph (a) of
this section.

(3) This part does not apply to grants,
contracts, or other agreements be-
tween the Faderal Government and
units of State or local governments
covered by OMB Circular A-102,
“Grants and Cooperative Apreements
with State and Local Governmeants'!?
and the Federal agencies' grants marti-
agement common rule {see §215.5)
which standardize the administrative
reguirements Federzl agencles lmpose
on State and local prantees. In addi-
tion, subawards and contracts to State
or logal governments are not covered
by this part. However, this part applies
to subawards made by State and local
governments to organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
forelgn governments, organizations
under the jurisdiction of foreipn gov-
ernmenss, and international organiza-
tions.

(c} OMB responsibilities. OMB is re-
sponsible for:

(1} Issuing and maintaining the grid-
ance in this part.

(2) Interpreting fthe policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.

(3} Reviewing Federal agency regula-
tions implementing the guidance in
this part, as required by Executive
Order 12866.

(4) Granting any deviations to Fed-
eral agencies from the guidance in this
part, as provided in §215.4. Exceptions
will only be made in particular cases

18ee 5 CFR 1310.9 for availability of OMB
circulars.
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where adeguate justification is pre-
sented.

(6) Conducting broad oversight of
government-wide compliance with the
puidance in this part.

(d} Federal agency responsibilities. The
head of each Federal agency that
awards and administers grants and
agresments subject to the guidance in
this part is responsible for:

(1) Implementing the guldance in
subparts A through D of this part by
adopting the language in those sub-
parts unless different provisions are re-
gquired by Federal statute or are ap-
proved by OMB.

(2) Ensuring that the agency’s com-
ponents and subcomponents comply
with the agency's implementation of
the guidance in subparts A through D
of this part.

(3) Requesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
sitnaticns where the guidance requires
that approval.

(4) Performing other functions speci-
fied in this part.

(e) Relationship to previous issuance.
The guidance in this part previously
was issued as OMB Circular A-110. Sub-
parts A through D of this part contain
the guldance that was in the attach-
ment to the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

(fy Information Contact. Further infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Financial Management, Office of
Management and Budget, Washington,
DC 20503, telephone (202) 395-3993.

(g) Termination Review Date. This part
will have a pelicy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose.

This part establishes uniform admin-
istrative regquirements for Federal
grants and agreements awarded Lo in-
gtituticns of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shall
not impose additional or inconsistent
requirements, except as provided in
§215.4, and §215.14 or unless specifically

PaniE 2 o 2
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required by Federal statute or exscu-
tive order. Non-profit organizations
that implement Federal programe for
the Siates are also subject to State re-
guirements.

£215.2 Definitions.

{a) Accrued erpenditures means the
cnarges incurred by the recipient dur-
ng & given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
recelved;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or pericrmance is required.

(b) Accrued tncome means the sum of:

(1) Earnings during a given period
from:

(i) Services performed by the recipi-
ent, and

(1) Goods and other tangible prop-
erty delivered to purchasers, and

{2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

(c) Acguisition cest of equipment means
she net invoice price of the egquipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary Lo make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acguisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(d) Advurce means a payment made
¥y Treasury check or other appropriate
payment mechanism Gto & recipient
upon itg request either before outlays
are made by the recipient cor through
the use of predetermined payment
schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money Or property in lisu
of money, by the Federal Government
to an eligible recipient. The term does
not inclade: technical assistance,
which provides services instead of
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meney. other asslstance 1N the form of
icans, loan puarantees, interest sub-
sidies, or insurance; direct paymente of
zny kind te individuals; and, contracts
which are reguired o be entered into
and administered under procurement
laws and regulations.

(fy Cash contributions meazns the re-
cipient’s cash outlay, including the
outlay of meney contributed to the re-
cipient by third parties.

(gy Closepui means the process by
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all reguired work of
the award have been completed by the
recipient and Federal awarding agency.

(h) Contract mmeans A& procurement
contract under an award or subaward,
and & procurement subcontract under a
recipient’s or subrecipient’s contract.

(i) Cost sharing or maiching means
that portion ©of project or program
costs not borne by the Federal Govern-
ment.

(3y Duie of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
sponsorship ends.

(kY Disaliowed costs means those
charges to an award that the Federal
awarding agency determines to be un-
aliowable, in accordance with the ap-
plicable Tederal cost principles or
other terms and conditions contained
in the award.

(1) Egquipmen! means tangible non-
expendable personal preperty including
exempt property charged directly to
the award having a useful life of more
than one year and an acguisition cost
of $5,000 or more per unit. However,
consistent with recipient pelicy, lower
limits may be established.

(m) Excess properity means property
under the control of any Federal
awarding agency that, as determined
by the hesad thereof, iz no longer re-
guired for its needs or the discharge of
its responsibilities.

{n) Ezempt properiy means tangible
personal property acguired in whole or
in part with Federal funds, where the
Federal awarding agency has statutory
authority to vest title in the recipient

PAGES
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without further obligation to the Fed-
eral Government. An example of ex-
empt property authority is contalned
in the Federal Grant and Cooperative
Agreement Act (31 U.S.C. §306), for
property acguired uander an award to
conduct basic or applied research by a
non-profit institution of higher edn-
cation or non-profit organization
whose principal purpose is conducting
scientific research.

(0) Federal cwarding agency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds euthorized means the
total amount of Federal fands obli-
rated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of fhe property's acquisition
costs and any improvement expendi-
tures paid with Federal funds.

(r) Funding pericd means the period of
time when Federal funding is available
for obligation by the recipient.

(8) Intangible property and debt instru-
ments means, but is not limited to,
tradernarks, copyrights, patents and
patent applications and such property
a8 loans, notes and other debt instru-
ments, lease agreements, stock and
other imstruments of property owner-
ship, whether considered tangible or in-
tangible.

(t) Obligations means the amounts of
orders placed, contracts and grants
awarded, services recelved and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a fubure period.

(u) OQulloys or erpenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on & cash basis, ontlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the armount of cash advances
and payments made to subreciplents.
For reports prepared on an accrual
basis, outlays are fhe sum of cash dis-
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bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease {or decrease) in the amounts
owed by the recipient for goods and
other property received, [or services
performed by employees, conbtractors,
sabrecipients and other payees and
other amounts becoeming owed under
programs for which no current services
or performance are regquirsd.

(v) Personcl properiy means propsriy
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(w) Prior appreval means written ap-
proval by ar authorized official evi-
dencing prior consent.

(x) Program income means gross in-
come garned by the recipient that is di-
rectly generated by a supported activ-
ity or sarned as a result of the award
(see exclusions in §215.24(e) and (h)).
Program income includes, bhut is not
limited to, income fram {fees for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royaltiss on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Faderal funds is
not program incomse. Except as other-
wise provided in Federal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include fhe receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any
of them.

(y) Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
racipient and the value of the contribu-
tions made by third partles in accom-
plishing the objectives of the award
during the project period.

{(z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponsorship begins
and ends.

(a&) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt Instru-
ments.

ATTACHMENT
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(i Kedw property means land. includ-
ing lan¢ improvements, stroctueres and
appurienances therete, but excludes
movable machinery and egquipment.

{ce) Kecipient means &0 organization
receiving financial assistance directly
frormn  Federal awarding agencies to
carry out a preject or program. The
term includes public and private insti-
tutions of higher education, public and
private hospitals, and other guasi-pub-
lic and private non-profit organizations
such a8, but not limited to, community
action agencies, research institutes,
educational associations, and health
centers. The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cles of the United Nationg) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Federal awarding agency., The term
does not include government-owned
contractor-operated faciligies or re-
search cengers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or controlied, or are designated
as federally-funded research and devel-
opment centers.

(dd) Reseorch ond development means
all research activities, both basic and
applied, and all development activities
that are sapported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. “‘Development’
ie the systematic use of knowledge and
understanding gained from rescarch di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the fraining of individuzals in
research fechniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

(ee) Small cwards means a grani or
gooperative agreement not exceeding
the small purchase threshold fixed at
41 U.8.C. 403(11) (currently $25,000)

(i) Suboward means an award of fi-
nancial assistance in the ferm of
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money, or propersy in lev of moneyv,
made under an award by i recipient to
an eligible subrecipient or by a sub-
reciplent Lo a lower bler subrecipient.
The werm includes financial assistance
when provided by any legal agreement,
svert if the agreement iz called a con-
tract, but does not inclade procure-
ment of goods and Services nor does it
include any form of assistance which is
excinded from the definition of
taward’ in §215.2(e).

(gg)y Subrecipien! means the legal enti-
ty to which a subaward is made and
which is accountable to Ghe recipient
for the use of the funds provided. The
term may include {foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Federal awarding agen-
cy.

(hh) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under 2 funding agreement
(**subject inverntions’), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

(i) Suspension means an action by a
Federal awarding agency that tempo-
rartly withdraws Federal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending a deci-
gsion to terminate the award by the
Federal awarding agency. Suspension
of an award is & separate action from
suspension under Federal agency regu-
lations implementing E.O. 12548 (51 FR
8370, 3 CFR, 19886 Comp., p. 189) and E.O.
12689 (b4 ¥R 34131, 3 CFR, 1889 Comp., p.
235), “Debarment and Suspension.”

(ji) Terminaiion means the cancella-
tion of Federal sponsorship, in whole or
in part, under an agreement ai any
time prior to the date of completion.

(kk) Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties, Third party in-kind contriba-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting

8
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and specifically identifiable to the
project or program.

(1) Unliguidaied obligations, for finan-
cial reports prepared on a cash basis,
means the amount of obligations in-
curred by the recipient that have not
been pald. For reports preparesd on an
acerued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
cutlay has not been recorded.

(mm) Unobligated balonce means the
portion of the funds authorized by the
Federal awarding agency thal has not
been obligated by the reciplent and is
determined by deducting the cumu-
lative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference hetween the amount
awarded and the amount which could
have been awarded under the recipi-
ent's approved negotiatsd indirect cost
rate.

{oo) Working caepital advance means 2
procedure whereby funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial

period.

§215.3 Effect on other issuances.

For awsards subject to thig part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
gistent with the reguirements of this
part shall be superseded, except to the
extent they are required by sbatute, or
authorized in accordance with the devi-
ations provision in §215.4.

§215.4 Deviations.

The Office of Management and Budg-
et (OMB)} may grant exceptions for
classes of grants or recipients subjact
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
Federal awarding agencies may apply
more restrictive requirements fo a
class of recipients when approved by
OME. Federal awarding agencies may
apply less resfrictive requirements
when awarding small awards, exocept
for those reguirements which are stat-
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utory. Exceptions on a case-by-case
hasis may also be made by Federal
awarding agencies.

§215.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulaticns implementing
the grants management cornmon rule,
“Uniform  Administrative  Reguaire-
ments for CGrants and Cocoperative
Agreements (o State and Local Gov-
ernments,” published at 7 CFR parts
3015 and 3016, 10 CFR part 600, 13 CFR
part 143, 16 CFR part 24, 20 CFR part
437, 22 CFR part 185, 24 CFR parts 44, 85,
111, 511, 570, 571, 573, 590, 850, BB2, 905,
941, 968, 970, and 990, 28 CFR. part 66, 29
CFR parts 97 and 1470, 32 CFR part 278,
34 CFR parts 74 and 80, 36 CFR part
1207, 38 CFR part 43, 40 CFR parts 30, 31,
and 33, 43 OFR part 12, 44 CFR part 13,
4% CFR parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 49 CFR part 18.

(69 FR 26281, May 11, 3004, as amended at 70
¥R 51880, Aug. 31, 2005]

Subpart B—Pre-Award
Reguirements

§215.10 Purpose.

Sections 215.11 throuwgh 215.17 pre-
scribe forms and instruactions and other
pre-award matters to be used in apply-
ing for Federal awards.

§215.11 Pre-asward policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, the Federal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, cooperstive
agreement, or contract). The Federal
Grant and Coopsrative Agreement Act
(31 U.S.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is te
accomplish a public purpose of support
or stimulation authorized by Federal
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svatute, The stawutory criterion {or
choosing between grants and coopera-
tive agreements is that for the latter,
“substantial involvement is expected
between bthe executive agency and the
Srate, local government, or other re-
cipient when carrying out the activity
contemplated in the agreement.” Con-
tracts shall be used whern the principal
purpose is acguisition of property or
services for the direct benefit or use of
the Federal Government.

(b) Public Notice and Priority Set-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing pricrities for discretionary grant
programs, onless funding priorities are
established by Federal statute.

§215.12 Forms for applying for Fed-
eral assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance requirements of 5 CFR part
1320, “Controlling Paperwork Burdens
on the Public,” with regard to all
forms wused by the Federal awarding
agency in place of or as a supplement
to the Standard Form 424 (SF-424) se-
ries.

(b) Applicants shall uze the IF-424
series or those forms and instructions
prescribed by the Federal awarding
agency,

() For Federal programs covered by
E.O. 12372, "Intergovernmental Review
of Federal Programs,” (47 FR 30959, &
CFR, 1982 Comp., p. 197) the applicant
shall eomplete the appropriate sections
of the §F-429 (Application for Federal
Assistance) indicating whether tfhe ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particnlar State can be obtained from
the Federal awarding agency or the
Cataleog of Federal Demestic Assistance.
The SPOC shall advise the applicant
whether the program for which applica-
tion is made has been selected by that
State {or review.

(d) Federal awarding agencies that do
not use the SF-424 form should indi-
cate whether the application is subject
to review by the State under E.O. 12372

§215.13 Debarment and suspension.

Federal awarding agencies and re-
cipients shall comply with Federal
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agenecy regulations implementing £.G.¢
125644 and 12685, “Debarment and Sus-
pension.’ Under those regulations, cer-
tain parties who are debarred, sus-
perded or otherwise excluded may not
be participante or principals in Federal
assistance awards and subawards, and
in  certain contracts under those
awards and subawards.

[70 FR 51879, Aug. 31, 2008)

§215.14 Special award conditions.

If an applicant or recipient: has a his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
a previous award, or 18 not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additionsal
reguirements are being imposed, the
nature of the corrective action needed,
the time allowed for compieting the
corrective actions, and the method for
requesting reconsideration of the addi-
tional reguirements imposed. Any spe-
cial conditione shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§215.15 Metric
ment.

The Metiric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (16 1.8.C. 205) de-
clares that the metric systern is the
preferred measurement system for U.S.
trade and commerce. The Act reguires
each Federal agency (o establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
sysiem of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of Tfederally-funded activities.
Federal awarding agencies shall follow
the provisions of E.Q. 12770, ‘‘Metric
Usage in ¥Federal Government Pro-
grams' (56 FR 35801, 3 CFR, 1981 Comp.,
p. 3435

system of measure-

|
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§215.168 Resource Canservation and

Recovery Act.

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with section
5002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific pred-
ucts ¢ontaining recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parte 247-254), Accord-
ingly, State and local institutions of
higher education, hospitals, and non-
profit organizations that recelve direct
Federal awards or other Federal funds
shall give preference in fhelr procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
ucts pursteant to the EPA guidelines.

§215.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, each Federal awarding
agency is authorized and encouraged to
allow recipients %o submit certifi-
cations and represensations required
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
anthority to ensure recipients’ compli-
ance with the pertinent requirements.,

Subpart C—Post Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§215.20 Purpose of financial and pro-
gram management,

Sections 215.21 through 21528 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost
sharing and matching reguirements,
accounting for program income, budget
revision approvals, rmaking aundits, de-
termining allowability of cost, and es-
tablishing fund avallabiltity.

§215.21 Standards for financiel man-
agement systems.

(a) Federal awarding agencies shall
require recipients to relate financial

46

2 CFR Ch. Il (1-1-06 Edition)

data to performance data and develop
unit cost information whenever prac-
tical.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurate, current and compiete
disclosure of the financilal results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §215.62. If
a Federal awarding agency raguires re-
porting on an accrual basis from a re-
ciplent that maintains its records on
other than an acerual basls, the reecip!-
ent shall not be reguired to establish
an accrual accounting system. These
recipients may develop such accrual
data for its reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shal! contain infoermation per-

taining to Federal awards, authoriza-

tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes,

(4) Comparison of cutlays with budg-
et amounts for each award., Whenever
appropriate, financial information
should hWe related to performance and
unit cost data.

(6} Written procedurss Lo minimize
the time slapsing between the transfer
of funds to the reciplent from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, “Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programas.”

(6) Written procedures for deter-
mining the reascnableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Federal cost principles and Lhe Lerms
wnid conditions of the award.

(7) Acuounting records including cost
accounting records that are supporisd
by source deoumentation.

{¢) Where the Federal Government
guarantess or insures the repayment of
money borrowed by the recipient, the
Federa) awarding agency, at 1te discre-
tion, may require adequate Donding
and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adequate Lo protect the in-
terest of the Federal Government.

{dy The Federal awarding agency may
reguire adeguate fidelity bond coverage
where the recipient lacks sufficient
coverage Lo protect the Federal Gov-
ernment’s interest,

{e} Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accepi-
able sureties, as prescribed in 31 CFR
part 223, “Surety Compsanies Doing
Business with the United States.”

£215.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agenciss or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of Tunds and disbursement by the re-
cipient, and

(2) Financial management systems
that meel the standards for fund con-
trol and accountability as established
in §215.21. Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and be
tirned to be in accordance with the ac-
tual, immediate cash requirements of
the reciplent organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as iz administratively feasiple to
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the actual disbursements by the recipi-
ent organization for direct program or
project costs and the proporticnate
share of any allpwable indirect costs,

{cy Whensver possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by the
Federal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, bot are not limited to, Treasury
check and electronic funds transfer.

{2} Advance payment mechanisms are
subject to 31 CFR part 205.

(3} Recipients shall be authorized to
supmit requests for advances and reim-
bursements at least monthly when
electronic fund trangfers are not used.

(&) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270, “Request {or Advance or Reim-
bursement,” or other forms as may he
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made 10 the recipient
antomatically through the use of a pre-
determined payment schednle or if pre-
cluded by special Federal awarding
agency instructions for electronic
funds transfer.

{e) Reimbursement ig the prefarred
method when $he reguirements in
§215.12(b) cannot be met, Federal
awarding agencies may alsc use this
method on any construction agree-
ment, or if the meajor portion of the
construction prolect is accomplished
through private market financing or
¥ederal loans, and the Federal assist-
ance constitutes 2 minor portion of the
project.

(1) When the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days
after receipt of the billing, unless the
billing is improper.

(2) Recipients shall be authorized to
submit reguest for reimbursement at
least monthly when electrenic funds
transfers are not aused.

{f} If a recipient cannot meet the cri-
teria for advance payments and the
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible because the rescipient lacks suffi-
cient working capital, the Federal
awarding agency may provide cash on a
working capital advance basis. UUnder
this procedure, the Federal awarding

3
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agency shall advance cash o the re-
cipient to cover its estimated disburse-
ment heads for an initial period gen-
erally peared to the awardee's dis-
hursing cycle. Thereafter, the Federal
awarding agency shall reimburse the
reciplent for its actual cash disburse-
ments. The working capltal advance
method of payment shall not be used
for reciplents unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g} To the extent available, recipl-
ents shall disburse funds available from
repayments $0 and interest earned on &
revolving fund, program income, re-
bates, refunds, contract setitlements,
aundit recoveries and interest earned cn
such funds before requesting additional
cash payments.

(h} Unless otherwise required by siat-
ute, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless para-
graphs (M(1) or (2) of this section
apply.

(1) A recipient has failed to comply
with the project objectives, the ferms
and conditions of the award, or Federal
reporting requirements.

(2} The recipient or subrecipient is
delinguent in a debt to the United
States as defined in OMB Circular A-
129, “Managing Federal Credit Pro-
grams.”” Under such conditions, the
Federal awarding agency may, upon
reagonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a speclfied
date until the conditions are corrected
or the indebtedness to¢ the Federal Gov-
ernment is liquidated.

{1} Standards governing the use of
bhanks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (iX2) of this section, Federal
awarding agencies shall not reguire
separate depository accounts for funds
provided to & recipient or establish any
eligibility regquirements for deposi-
tories for funds provided to a recipient.
However, reciplents must be able 60 ac-
count for the receipt, obligation and
expenditure of funds.
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(2) Advances of Federal funds shall be
deposited and maintained in insored
accounts whenever possibie.

(i) Consistent with the national goal
of expanding the opportunities for
women-ownad and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group mernbers).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(k)(1), (2) or (3) of this section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not he ex-
pected to earn interest in excess of $250
per yvear on Federal cash balances.

(3) The depository would reguire an
average or minimam balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1} For those entities where CMIA
and its implementing regulations at 31
COFR. part 2056 do not apply, interest
earnad on Federal advances deposited
in interest bearing accounts shail be
remitted annually to Department of
Health and Human Services, Payment
Management System, Rockvilie, MD
20852. Interest amounts up to $250 per
year may bhe retained by the recipient
for administrative expense. State uni-
versitles and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject o CMIA uses its own
funds to pay pre-awzard costs for discre-
tionary awards without prior writéen
approval from the Federal awarding
agency, it waives its right to recover
the interest under CMIA.

{m) Except as noted elsewhere in this
part, only the following forms shall be
anthorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an orlginal and two
copies of these forms.

(1y SF-270, Request for Advance or
Reimbursement. Each Federal award-
ing agency shall adopt the SFP-270 as a
standard form for all nonconstruction
programs when electrenic funds trans-
fer or predetermined advance methods
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are not used Tederal awarding agen-
cieg, however, have the option of using
this Torm for construction programs in
lieu of the 8F-271, “'Outlay Report and
Request for Relmbursement for Con-
struction Programs.™

2y 8SF-271, Cutlay Report and Re-
guest for Reimbursement for Construc-
vion Programs. Bach Federal awarding
apency shall adopt the SF-271 as the
standaré form to be used for requesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the SF-270
when the Federal awarding agency de-
termines that it provides adeguate in-
{formation to meet Federal needs.

£215.23 Cosi sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient's cost
sharing or matching when such con-
tributions meet all of the following cri-
teria.

{1} Are verifiable from the recipient's
records.

(2} Are not inciuded as contributions
{for any other federally-assisted project
or program.

(3) Are necessary ant¢ reasonable for
proper and efficient accomplishment of
project or program objectives.

{4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Fedsral Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching,

() Are provided for in the approved
budget when required by the Federal
awarding agency.

() Conform %0 other provisions of
this part, as applicable.

{b} Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federal awarding agency.

{c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
hle cost prineciples. 1If a Federal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
facilities acquisition projects or long-
term use, the value of the donated
property {or cost sharing or matching
shall be the lesser of paragraphs {c){(1}
or {2) of this section.
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(1; The ceruified value of the remain-
ing life of the property recorded in the
recipient's accounting records at the
time of donatblon.

(2y The current fair market value.
However, when there g sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current
fair market valune of the donated prop-
erty, even 1if it exceeds the certified
value at the time ©f donation o the
project.

(@) Volunteer services furnished by
professional and technical personnedl,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient ocrganization,
rates shall be consistent with those
paid for similar work in the labor mar-
kat in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of iringe henefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same gkill for which the employee
is normally paid.

() Donated supplies may include
such items as expendable eguipment,
office supplies, laboratory supplies or
workshop and classrporn supplies.
Valne assessed to donated supplies in-
cluded in the cost sharing or maiching
share shall be reascnable and shall not
exceed the fair market value of the
property at the time of the donation.

{g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)1) or {2) of this
section apply.

(1) If the purpose of the award is to
assist the recipient in the acguisition
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of egulpment, buildings or land, the

total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of eguipment, bulldings or land, nor-
mally only depreciation or use charges
for equipment and bulldings may be
made. However, the full value of equip-
ment or other capital assets and falr
rental charges for land may be allowed,
provided that the Federal awarding
agency has approved the charges.

{h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
ciplent, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser {(e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsgible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not excesd the fair rental value of com~
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

¢4y The value of loaned eguipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the reciplent’'s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for tts own employees.

(ii) The basis for determining the
valuation for personzl service, mate-
rial, equlpment, buildings and land
shall be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income

2 CFR Ch. 11 (1-1-0¢ Edition)

related to projects financed in whole or
in part with Federal funds.

(b) Except as provided in paragraph
(h) of thig section, program Income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tions of the award, shall be used in one
or more of the ways listed in the fol-
lowing.

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further eligi-
ble project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cest in determining
the net allowable costs on which the
Federal share of costs is based.

(¢} When an agency aubthorizes the
disposition of program inccme as de-
seribed in paragrapas (D)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b)3) of
this section.

(d) Tn the event that fthe Federal
awarding agency does not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (h)(3) of this
section shall apply automatically to
all projects or programs except re-
search. For awards that support re-
search, paragraph (b){1) of this section
shall apply automafically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as indicated
in §216.14.

(8) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no cbligation to
the Federal Government regarding pro-
gram income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
tc the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.
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{g) Pruceeds {from the sale of property
snall be handied in accordance with the
reguirements of the Property Stand-
ards (see §215.30 through § 218.37).

{h) Unless Federal awarding agency
regulations or the terms and condition
of the awardé provide otherwise, recipi-
ente shall have ne obligation to the
Federal Government with respect to
program income earned from license
{ees and royalties for copyrighted ma-
terial, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (35 U.S.C. 18)
apply Lo inventions made under an ex-
perimental, developmental, or research
award.

§215.25 Revision of budget and pro-
gram plans.

{a) The budpet plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It ghall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from buadget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

{c} For nonconstruction awards, re-
cipients shall reguest prior approvals
from Federal awarding agencies {or one
or more of the following program or
hudget related reasons.

(1) Change in the scope or the obiec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(Z) Change in a key person specified
in the application or award document.

(3} The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4} The need for additicnal Federal
funding.

(6 The transfer of amounts dbudgeted
for indirect costs to absorb increases in
direct costg, or vige versa, if approval
is reguired by the Federal awarding
AEENCY,
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(6; The inclusion, unless waived by
the Federal awarding agency, of costs
that reguire prior approval in accord-
ance with any of the fellowing, as ap-
plicahle:

(i) 2 CFR part 220, “Cost Principles
for Educational Institutions (OMB Cir-
cular A-213"

(1) 2 CFR part 230, 'Cost Principles
{for Non-Profit Organizations (OME Cir-
cular A-122);"

(iii) 45 CFR part 74, Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals;"’ and

(iv) 48 CFR part 31, ‘'"Contract Cost
Frineciples and Procedures.”

(T The transfer of funds allotted for
training allowances (direct payment 1o
trainees) tc other categories of ex-
DEnNSE.

(8) Unless described in the applica-
tion and funded in the approved
awards. the subaward, transier or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general sapport services.

(d) No other prior apyroval reguire-
ments for specific items may be Im-
posed unless a deviation has been ap-
proved by OMB.

(e) Except for requirements listed in
paragraphs {c)(1) and {c){4} of this sec-
tion, Federal awarding agencles are au-
therized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by 2 CFR parts
220 and 230 (OME Circulars A-21 and A-
122). Such waivers may include author-
izing recipients 0 do any one or more
of the following.

(1) Incur pre-award costs 90 calendar
days prior to award or more than 80
calendar days with the prior approval
of the Federal awarding agency. All
pre-award costs are incurred at the re-
cipient's risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadeqguate to cover such costs).

(2} Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
iollowing conditions apply For one-
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time extensions, the recipient must no-
tify the Tederal awarding agency in
writing with the supporting reasons
and revised expiration date at least 10
days before the expiration date specl-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(1) The terms and conditions of award
prohibit the extension,

{11) The extension requires additional
Federal funds.

(ili) The extension involves any
change In the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subseguent funding periods.

t4) For awards that support research,
unless the Federal awarding agency
provides otherwise in the award or in
the agency's regulations, the prior ap-
proval requirements described in this
paragraph (e) are automatically walved
(i.e., recipients need not obtain such
prior approvals) unless omne of the con-
ditions included in paragraph (e)2) ap-
plies.

(f) The Federal awarding agency
may, at its option, resfrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 gnd the
cumulative amount of such transfers
exceeds or is expected o exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Faderal asppropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(z) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

{h) For construction awards, recipi-
ents shall reguest prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraphs (h)(1}, (2) or (3) of this sec-
ticn apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.
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(3 A revision is desired which in-
volves specific costs for which prior
written approval requirements may he
imposed consistent with applicable
OMB cost principles ligted in §215.27.

{1} No other prior approval require-
ments for specific ltems may be im-
posed unless a deviation has heen ap-
proved by OMB.

(j} When a Federal awarding agency
makes an award thai provides support
for both construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the recipient fo request
prior approval from the Federal award-
ing agency before making any fund or
budget transfers between the two types
of work supported.

(k) For both comnstruction and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5000
or five percent of the Federal award,
whichever ig greater. This notification
shall not be required if an application
for additional funding is submitted for
a conbinuation award.

(1) When requestlng approval for
budget revisions, reciplents shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates a letter of request
suffices.

{m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
st1ll under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

[69 FR 26281, May 11, 2004, as amended at 70
FR 51880, Aug. 31, 2005)

§215.26 Non-Federa! audits.

(&)} Reclpients and subrecipients that
are institutions of higher education or
other nen-profit organizations (Includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Aundit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
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Gircnlar  4-123, “Audits of  Siates,
Zocal Governments, and Non-Profit Or-
ganizations.”

(b State and local governments shall
be subject to the audit requirements
gontained in the Single Audit Act
Amendments of 1996 (31 U.B.C. 7501-
7507) and revised OME Circular A-132,
sandits of States, Local Governments,
and Non-Profit Organizations.”™

{c) For-profit hospitals nob covered
by the audit provisions of revised OMEBE
Circular A-133 shall be subject to the
andit requirements of the Federal
awarding agencies.

(@) Commercial organizations shall
e subject to the audit reguirements of
the Federal awarding agency or the
prime recipient as incorporated inte
the award document.

$§215.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principies applicable
to the entity inecurring the costs. Thus,
allowability of costs incurred by Siate,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of 2
CFR part 225, “Cost Principles for
State, Liocal, and Indian Tribal Govern-
ments (OME Circular A-87."" The allow-
ability of costs incurred by non-profit
organizations 15 determined in accord-
ance with the provisions of 2 CFR part
230, “'Cost Principles for Non-Profit Or-
ganizations (OMB Circular A-122)," The
allowability of costs incurred by insti-
tuticns of higher education is deter-
mined in accordance with the provi-
sions of 2 CFR part 220, "Cost Prin-
ciples for Educational Institutions
{OMB Circular A-21)." The allowabllity
of costs incurred by hospitals is deter-
mined in accerdance with the provi-
sicns of Appendix B of 45 CFR part 74,
“Principles for Determining Costs Ap-
plicable t¢ Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-prefit organizations list-
ed in Attachment C to Circular A-128 is
determined in accordance with the pro-

§215.29

visions of the Federal Acguisivion Reg-
rlation (FAR) at 48 CI'E part 31.

170 FE 51880, Aug. 31, 20058}

£215.28 Period of availability of funds.

Where 2 funding period iz specified, a
recipient may charge vo the grant only
allowable costs resulting frorm obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized Dy the Pederal awarding agency.

$215.29 Conditiona! exemptions.

(a) OMB authorizes conditicnal ex-
emption from OMB administrative re-
guirements and cost principles circu-
lars for certain Federal programs with
statutorily-anthorized consolidated
planning and consclidated administra-
tive funding, that are identified by a
Federal agency and approved by the
head of the Executlve departrnent or
establishment. A Federal agency shall
consult with OMB during its consider-
ation of whether to grant such an ex-
emption.

(o} Te promote efficiency in State
and local program administration,
when Federal non-entitlement pro-
grams with common purposes have spe-
cific  statutorily-authorized consoli-
dated planning and consclidated ad-
ministrative funding and where most of
the State agency's resources Ccome
from non-Federal sources, Federal
agencies may exempt these covered
State-administered, non-entitlement
grant programs f{rom certain OMB
grants management requirements. The
exemptions would be from:

(1) The requirements in 2 CFR part
225, “'Cost Principles for State, Local,
and Indian Tribal Governmenis (OME
Circular A-87)" other than the
allocability of costs provisions that are
contained in subsection €.3 of Appendix
A to that part;

(2) The reguirements in 2 CFR part
220, “Cost Principles for Educational
Institutions (OMB Circular A-21)"
other than the allocability of costs pro-
vigions that are contained in paragraph
C.4 in section C of the Appendix to that
part;

(3) The requirements in 2 CFR part
230, “*Cost Principles for Non-Profit Or-
ganizations (OMB Circular A-123)"

ATTATHMENT ...
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other than the allocability of costs pro-
visions that are in paragraph A4 in
section A of Appendix A to that part,

(4) The administrative requirements
provisions of part 215 (OMB Circular A-
116, “Uniform Administrative Require-
ments for Grants and Agreements with
Instttutions of Higher Education, Hos-
pitals, and COther Non-Profit Organiza-
tions,'"); and

(5) The agencies' grants management
common rule (see §215.5).

(¢) When a Federal agency provides
this flexiblility, as a prerequisite to a
State's exercising this option, a State
must adopt 1ts own written fiscal and
administrative requirements for ex-
pending and accounting for all funds,
which are consistent with the provi-
sions of 2 CFR part 225, 'Cost Prin-
ciples for State, Local, and Indian
Tribal Governments (OMB Circular A-
87" and sxtend such policies to all sub-
recipients. These fiscal and administra-
tive reguirements must be sufficiently
specific to ensure that: funds are used
in compliance with all appticable Fed-
eral statutory and regulatory provi-
sions, costs are reasonable and nec-
essary for operating these programs,
and funds are not be used for general
expenses required to carry out ofher
responsibitities of a State or its sub-
recipients.

[69 FR 26281, May 11, 2004 as amsended at T
FR 51881, Aug. 31, 2005]

PROPERTY STANDARDS

§215.30 Purpose of property stand-
ards.

Sections 215.31 through 215.37 sed
forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost wags charged to a
project supported by a Federal award.
Federal awarding agencles shall re-
quire reciplents to observe these stand-
ards under awards and shall net impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its ¢wn property
management standards and procedures
provided it observes the provisions of
§215.31 through §215.37.

2 CFR Ch. 1 (1-1-06 Edition)

$215.31 Insurance coverage,

Recipients shall, at a minimuam, pro-
vide the eguivalent insurance coverage
for real property and eguipment ac-
quired with Federal funds as provided
te property owned by the recipient.
Federally-cwned property need not be
insured unless required by the terms
and conditions of the award.

§215.32 Real property.

FEach Federal awarding agency shall
prescribe requirements for recipients
concerning the use and disposition of
real propersy acguired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimum, shall contain
the following.

(&) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of the Federal awarding
agency.

{b) The recipient shall obtain written
approval by the Federal awarding agen-
cy for the use of real property in other
federally-sponsored projects when the
recipient determines that the property
iz no longer needed for the purpose of
the originazl project. Use in other
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Federal awarding
agency.

(¢) When the real property is no
longer needed as provided in para-
graphs (&) and (b) of this section, the
recipient shall request disposition in-
structions from the Federal awarding
agency or its successor Federal award-
ing agency. The Federal awarding
agency shall ohsarve one or more of the
following disposision instructions.

(1} The recipient may be permitted to
retain title withou$ further obligation
to the Federal! Government after it
compensates the Federal Government
for that percentage of the current f{air
market value of the property attrib-
utable to the Federal participation in
the project.

<
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{2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Federal awarding agency
and pay the Federal Government for
that percentage of the current fair
market value of the property attrio-
utable to the Federal participation in
the project (after deducting actual and
reascnable selling and fix-up expenses,
if any, from the sales proceeds). When
the recipient is authorized or reguired
te sell the property, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
gsible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entified to
compensation for its attributable per-
centage of the current falr market
value of the property.

§215.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal! Government. Re-
¢ipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to the Fed-
eral awarding agency. Upon completion
of the award or when the property is no
longer needed, the recipient shall re-
port the property te the Pederal award-
ing agency for further Federal agency
utilization.

(2) If the Federal awarding agency
has no farther need for the property, it
shal] be declared excess and reported 0
the General Services Administration,
unless the Federal awarding agsncy
has statutory authority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (16
U.8.C. 8710 (I)) to donate research
eguipment to educational and non-prof-
it organizations in accordance with
E.0. 12821, “Improving Mathematics
and Seience Education in Support of
the Nabional Education Goals” (57 FR
54285, 3 CFR, 1992 Comp., p. 323)). Ap-
prepriate instructions shall be issued
t0 the recipient by the Federal award-
ing agency.

£215.34

(b Erempt property. When stataiory
authority exists, the Federal awarding
agency has the option to vest Litle to
property acguired with Federal fuonds
in the recipient without further obliga-
tion to the Federal Government and
under conditions the Federal awarding
agency considers appropriaie. Such
property is Cexempt property.’” Should
a Federal awarding agency not estab-
lish conditions, titie toc exempt prop-
erty upon acguisition shall vest in the
recipient without further obligation to
the Federal Government.

£215.84 Equipwment.

(&) Title to equipment acguired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b} The recipient shall not use equip-
ment acquired with Federal funds to
provide services t0 non-Federal ontside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as jong
as the Federal Government rebains an
interest in the equipment.

(¢) The recipilent shall use the eqoip-
ment in the project or program for
which it was acguired as long as need-
ed, whether or nct the preject or pro-
gram continues to be supported by Fed-
eral funds and shall net encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Fad-
eral awarding agency which funded the
original project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d} During the time that eguipment
is used on the project or program for
which it was acguired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the eguip-
ment was originally acquired. Pirst
preference for such other use shall be
given to other projects or programs
sponsored by the TFederal awarding
agency that financed the equipment;

-
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secong  preference shall be given to
projects or programs sponsored by
other Federal awarding agencies. If the
equipment is owned by the Federal
Government, use on other activities
not sponsored by the Federal Govern-
ment shall be permissible if authorized
by the Federal awarding agency. User
charges shall be treated as program in-
ocame.

{e) When acgulring replacement
equipment, the recipient may unse the
equipment to be replaced as trade-in or
sell the eguipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
squipment shall include all of the fol-
lowing:

(1) Equipment records shall be main-
tained acourately and shall include the
following information.

(i) A description of the egquipment.

(i) Manufacturer's serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(111} Source of the equipment, includ-
ing the award number.

{iv) Whether title vests in the recipi-
ent or the Federal Government.

(v} Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to eguipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
clnding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipt-
ent compensates the Federal awarding
agency for its share.

(2) Bquipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years., Any gif-
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jerences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the Inven-
sory, verify the existence, current ati-
lization, and continued need for the
equipment.

(43 A control system shall be in effect
to insure adequate safeguards to pre-
vent losg, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be Iinvestigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(6) Adequate maintenance procedures
ghall be implemented to keep the
squipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shail be established
which provide for cormpetition to the
extent practicable and result in the
highest possible return.

(g} When the recipient no longer
needs the eguipment, the eguipment
may be used for other activities in ac-
gordance with the following standards.
For equipment with a current per unit
fair market value of $6000 or more, the
recipient may retain the equipment for
other nses provided that compensation
is made %0 the original Federal award-
ing agency or ifs successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent falr market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions from the
Federal awarding agency. 'The Federal
awarding agency shall determine
whether the equipment can be used to
meet the agency’s requirements. If no
requirement exists within that agency,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a require-
ment for the equipment exigts in other
Federal agencies. The Federal award-
ing agency shall issue instructions to
the recipient no lafer than 120 calendar
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dave after the reciplent’s reguest and
the following procedures shall govern.

(1) 1f s0 instructed or if disposition
instructions are not issued within 120
calendar days after the recipient's re-
guest, the recipient shall sell the
eguipment and reimburse the Federal
awarding agency an amount computed
by applying to the sales proceeds the
percentage of Federal participation in
the cost of the criginal project or pro-
gram. However, the recipient shall be
permitted to deduct and retain from
the Federal share 3500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
penses.

(2) If the recipient is instructed Lo
ship the equipment elsewhere, the re-
cipient shell be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curread.

{3 If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the
Federal awarding agency for such costs
incurred in its disposition.

(4) The Federal awarding agency may
reserve the right to transfer the title
to the Federal Government or to a
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statuates.
Such transfer shall be subject to the
foliowing standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made k¥nowrn to the recipient in
writing.

(i1} The Federal awarding agency
shall issue disposition instructions
within 120 calendar days after receipt
of a final inventory. The final inven-
tory shall list all eguipment acquired
with grant funds and federally-owned
equipment. If the Federal awarding
agency falls to issue disposition in-
structions within the 120 calendar day
period, the recipient shall apply the
standards of this section, as appro-
priate.

(iii) When the Federal awarding
agency exercises it right to take title,
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the egmipment shall be subjeclt Lo the
previsions for {edsrally-owned egulp-
ment.

§215.35 Supplies
able property.

and other expend-

(a) Title 1o supplies and other ex-
pendable property shall vest in the re-
cipient upon acguisition. If there iz &
residusal inventory of unused supplies
exceeding $5000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner a5 for equipment.

(b} The recipient shall not use sup-
plies acguired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§215.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under anm award. The
Federal awarding agency(ies) reserve a
royalty-free, nonexclusive and irrev-
pcable right to reproduace, publish, or
otherwise use the work for Federal par-
poses, and to authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventicns, including government-wide
regulations issued by the Department
¢f Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness firms Under Government Grants,
Contracts and Cooperative Agree-
mente.”

(¢) The Federal Governrnent has the
right to:

{1} Obtain, reproduce, publish or oth-
erwise use the data first produoced
under an award.
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{(2) Authorize others o receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(d) {1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished rescarch findings produced ander
an award that was used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Federa! awarding agency shall
request, and the recipient shall pro-
vide, within a reasonable time, the re-
search data so that they can be made
available to the public through the pro-
cedures established under the FOTA. If
the Federal awarding agency obiains
the research data solely in response to
a FOIA request, the agency may charge
the requester a reasonable fee egualing
the full incremental cost of obtaining
the research data. This fee should re-
flect costs incurred by the agency, the
recipient, and the applicable subrecipi-
ants. This fee is in addition to any fees
the agency may assess under the FOIA
(5 U.8.C. 562(a)(1)(A).

(2) The foliowing definitions apply
for purposes of paragraph (d) of this
section:

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
riecessary to validate research findings,
bui not any of the following: Prelimni-
nary analyses, drafts of seientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded” material ex-
cludes physical objects (e.g., laboratory
aampies), Research data also do not in-
clude:

(A) Trade secrets, commercial Infor-
rnation, materials necessary to be held
gonfidential by a researcher until they
are published, or similar information
which is protected under law,; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such ag information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewesd scientific or tech-
niecal journal; or
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(B) A Federal agency publicly and of-
ficially cites the research {indings in
support of an agency action that has
the force and effect of law.

{1ii) Used by the Federal Government
in developing an agency action that
has the force and effect of law ls de-
fined as when an agency publicly and
officially cites the research findings in
support of ah agency action that has
the force and effect of law.

(g) Titie to intangible property and
debt instrurments acguired under an
award or subaward vests upon acguisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
arty shall cceur in accordance with the
provisions of §215.34(g).

(69 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005]

§215.37 Property trust relationship.

R.eal property, equipment, intangible
property and debt instruments that are
acqurired or improved with Federal
funds shall be held in trust by the re-
cipient as frustee for the beneficiaries
of the project or prograrn under which
the property was acquired or improved.
Agencies may require recipilents to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or rsal property has hbeen ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

PROCUREMENT STANDARDS

§215.40 Purpose of procurement

standards.

Sections 215.41 through 21548 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with fhe provisions
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of applicable Federal statntes and ex-
escubive orders. No additional procure-
ment standards or reguirements shall
be imposed by the Federal awarding
agencies upon recipients, unless spe-
cifically required by Federal statute or
executive order or approved by OME.

§215.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract{s). The reciplent is
the responsible anthority, without re-
course Lo the Federal awarding agency,
regarding the setilement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements
sntered into in suppert of an award or
other agreement. This inecludes &is-
putes, claims, protests of award, source
evalnation or other matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
0 such Federal, State or local author-
ity as may have proper jurisdiction.

§215.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent ghall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization wnich employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither sclicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
viclations of such standards by offi-
cers, employees, or agents of the re-
clpient.

59

£215.44

§216.43 Competition.

All procurement transactions shall
pe conducted in &2 manner Lo provide,
te the maximum extent practical, open
and {ree competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
five practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure obhjective contractor performn-
ance and eliminate anfair competitive
advantage, contractors that develop or
draft  specifications, reguirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for suach
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
iz responsive to the solicitation and is
most zgvantageous t0 the recipient,
price, guality and other factors consid-
ered. Solicitations =shall clearly set
forth all requirements that the bidder
or offeror shall {ulfill in eorder for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§215.44 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. ‘These
procedures shall provide {or, at & min-
imum, that paragraphs (a)(1), {2) and
{3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analiysis is
made of lease and purchase alter-
natives to determine which would be
the most sconomical and practical pro-
cureinent for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(iy A clear and accurate description
of the technical reguirements for the
material, prodact or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(1) Requirements which the bidder/
offeror must fulfill and all other fac-
tors t0 be used in evaluating kids or
pProposals,

(ii1) A Qescription, whenever prac-
ticable, of technical requirements in
terms of functions to bhe performed or




§215.45

performance required. including the
range of acceptable characteristies or
minimum acceptable standards.

(ivy The specific features of “‘brand
name or equal’ descriptions that bid-
ders are required to mest when such
items are included in the solicitation.

(v The acceptance, to the extent
practicable and economically feazsible,
of products and services dimenstoned in
the metric system of measurement.

(vi} Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficiant.

() Positive efforts shail be made by
recipients to utilize small businesses,
mincrity-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(1) Ensure that small bosinesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's husiness
enterprises.

(3) Consider in the contract process
whether firms c¢ompeting for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women's business enter-
prises.

{4) Encourage contracting with con-
sortiums of small businesses, minocrity-
owned firms and women’s buginess en-
terprises when a contract is too large
for one of these firms to handle individ-
naily.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(¢) The type of procuring instruments
used {e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders,
and incentive contracts) shall he deter-
mined by the recipient but shall be ap-
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propriate for the particular procure-
ment and for promoting the best inter-
est of the program or project invelved.
The "‘cost-plus-a-percentage-of-cost™
or ‘“‘percentage of construction cost”
methods of contracting shall! not be
used.

(d) Contracts shall be made anly with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condl-
tions of the proposed procurement.
Consideration shall be glven to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
pther necessary resources, In certain
circumsiances, contracts with certain
parties are restricted by agencies’ im-
plementation of E.O.s 12549 and 12688,
‘“Debarment and Suspension.”

(e) Recipients shall, on request, make
avallable for ¢the Federal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimates, ete., when any
of the {foilowing conditions apply.

1) A recipient’s procurement proce-
gdures or operation fails to comply with
the procurement standards in the Fed-
eral awarding agency’s implementation
of this part.

(2) The procurement is expected to
exceed the small purchase threshold
fized at 41 U.E.C. 403 (11) {currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(8) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a “Dbrand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a gealed bid procure-
ment,

(6 A proposed contract modification
changes the soope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

§215.45 Cost and price analyasis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
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every procurement zction. Price anai-
vsie may be accomplished in various
ways, Including whe comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost  to  determine reascnableness,
allocability and allowability.

£215.46 Procurement records,

FProcurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

{a) Basis for contractor selection;

{h) Justification for lack of competi-
tion when competitive bids or offers
are noi obtained; and

{¢) Basis for award cost or price.

$215.47 Contract administration.

A systemn for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of fthe
contract and to ensure adeguate and
timely fellow up of all purchases. Re-
cipienis shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
ticns of the contract.

$215.48 Contract provisions.

The recipient shall inclunde, in addi-
tion to provisions to define a sound and
complete agreement, the Tollowing pro-
visions in all contracts The following
provisions shall also be applied to sub-
contracts,

{(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and previde for such
remedial actions as may be appro-
priate.

{b) All comtracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlermnent, In addi-
tion, such contracts shall describe con-
ditions under which the contract mey
be terminated for default as well as
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conditiong where the contract may be
terminated because oI circumstances
peyond the control of the contractor.

(¢} Except as otherwise required by
statute, an award that reguires the
contracting (or subcontracting) for
sonstruection or facility improvements
shell provide for the recipient to follow
ite own reguirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
sontract or subcontract exceeds
$100,000. For those contracts or sub-
contracte exceeding $100,000, the Fed-
eral awarding agency may accept the
bonding pelicy and requirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Pederal Government's interest
iz adequately protected. If such a de-
termination has not been made, the
minimum requirements shall be as {ol-
lows.

(1) A bid guarantee from each bidder
equivalent %o five percent of the bid
price, The *bid guarantee’ sghall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
Did as assurance that the bidder shall,
upon acceptance of his bid, execute
such conftractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “‘performamnce bond’’
is one executed in commection with a
contract to secure fulfillment of all the
contracter’s obligations under such
contract.

(3) A payment bond on the part cf the
contractor for 100 percent of the con-
tract price. A ‘'payment bond” is one
executed in connection with a contraci
t0 assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

{4) Where bonds are required in the
situations described herein, the beonds
shall be obtained from companies hold-
ing certificates of anthority as accept-
able surebties pursnant to 31 CFR part
223, “‘Burety Companies Doing Business
with the United States.”

(d} AN negotiated contracts (except
those Tor less than the small purchase
threshold) awarded by recipients shall
include a provision tc the efifect that

7
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she recipient, the Fedaral awarding
agency, the Comptrolier General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess o any books, documents, papers
and records of the contractor which are
directly pertinent to 2 specific pro-
gram for the purpose of making audlts,
examinations, excerpts and tran-
scriptions.

fey All contragts, incloding small
purchases, awarded by recipients and
their contractors shall contaln the pro-
curement provisions of appendix A to
this part, as applicable.

REPORTS AND RECORDS

§215.50 Purpose of reports and

records.

Sections 21551 through 215.53 set
forth the procedures for monitoring
and reporting on the recipient's finan-
cial and program performance and the
necessary standard reporting Iforms.
They also set forth record retention re-
gairements.

§215.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
ghall montior subawards to ensure sub-
recipients have met the audit reqguire-
ments as delineated in §216.26.

{(b) The Federal awarding agency
shall prescribe the Irequency with
which the performance reports shall be
submitted, Except as provided in
§215.51(f), performance reports shall
not be required more freguently than
quarterly or, less frequently than an-
nually. Annual reports shall be due 90
calendar days after the grant year;
guarterly or semi-annual reperts shall
be due 30 days after the reporting pe-
riod. The Federal awarding agency may
require annual reports before the anni-
versary dates of multiple year awards
in lieu of these requirements. The final
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award.

(e) If inappropriate, a final technical
or performance report shall not be re-
guired after completion of the project.
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(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following.

(1) A comparison of acinal accom-
plishments wlith the gcals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
guantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Gther pertinent infermation in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs,

{e) Recipients shall not be required to
submit more than the original and two
copies of performance reporis.

(f; Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-sapported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

{h}) Federal awarding agencies shall
comply with ciearance requirements of
5 CFR part 1320 when requesting per-
formance data from reciplents.

§215.52 Financial reporting.

(a) The following forms or such other
forms ag may be approved by OME are
authorized for obtalning financial in-
formastion from recipiengs.

(1) SF-269 or SF-269A, Financial Sta-
tus Report.

(1} Each Federal awarding agency
shall require recipients to use the SF-
269 or SP-269A to report the status of
funds for all nonconstruction projects
or programs. A Federal awarding agen-
¢y may, however, have the option of
not requiring the SF-260 or SF-269A
when the S¥-270, Request for Advance
or Reimbursement, or SF-272, Report
of FPederal Cash Transactions, ig deter-
mined to provide adeguate Informaticn
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LG meel 158 needs, except that z final
SF-26¢ or SFP-2644 shall be reguired at
the completion of the project when the
SF-270 is nused only for advances.

(i1) The Federal awarding agency
shall prescribe whether the report shall
be on a cash or accrual basis. If the
Federal awarding agency requires ac-
crual information and the recipient’s
accounting records are not normally
kept on the acorual basis, the recipient
shall not be required to convert its ac-
counting system, Dut shall develop
such accrual information through best
estimates based on an analysis of the
documentation on hand

{iii} The Federal awarding agency
shall determine the frequency of the
Financial Status TReport for each
project or program, considering the
size and complexity of the particular
project or program. However, the re-
port shall not bDe reguired more fre-
guently than gquarterly or less fre-
guently than annually. A final report
shall be reguired at the compietion of
the agreement.

{iv) The Federzl awarding agency
shall require recipients to submit the
STF-269 or SF-260A (ap original and no
more than two coples) no later than 30
days after the end of each gpecified re-
porting perivd for guarterly and semi-
annual reports, and 90 calendar days
for annual and final reporis. HExbten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon reguest of the recipient.

(2) BF-272, Report of Federal Cash
Transactions.

(1} When funds are advanced to re-
cipients the Federal awarding agency
shall reguire each recipient £0 submit
the SF-272 and, when necessary, its
continuation sheet, SF-272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
{formation for each agreement with the
recipients,

(il) Federal awarding agencies may
require forecasts of Federal tash re-
guirements in the “Hemarks” section
of the report.

(iily When practical and deemed nec-
essary, Federal awarding agencies may
require recipients to report in &Lhe
“Remarks” section the amount of cash
advances recelved in excess of three

§215.52

days, Recipients shall provide shert
narrative explanations of actions taken
10 reduce the excess balances.

(iv) Recipients shall he regoired to
submit not more than the original and
two coples of the SF-272 15 calendar
days following the end of each guarter.
The Federal awarding agencies may re-
guire a monthly report from those re-
cipientss recelving advances tosaling $i
millien or more per year.

(v) Pederal awarding agencies may
waive the reguirement for subrnission
of the SF-272 for any one of the fol-
lowing reasons;

{4) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

{B) If, in the Federal awarding agen-
cy’'s opinion, the recipient’'s accounting
controls are adeguate to minimize ex-
cessive Federsl advances; or,

(C) When the electronic payment
mechanisms provide adeguate data.

{b) When the Federal awarding agen-
cy needs additional information or
more freguent reports, the following
shall be cbserved.

(1) When additional information is
needed to comply with legislative re-
guirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such information
under the “'Hemarke” secticn of the re-
ports,

(2) When & Federal awarding agency
determines that a recipient’s account-
ing system does not meet the siandards
in §215.21, additional pertinent infor-
mation to further monitor awards may
be obtained upon written notice to the
recipient until such time as the system
is brought. up to standard. The Federal
awarding agency, in cobtaining this in-
{formation, shall comply with report
clearance reguirements of 5 CFR part
1320.

(3) Federal awarding agencies are en-
couraged to shade out any line item on
any report if not necessary.

(4) Federal awarding agencies may
accept the identical information from
the recipients in machine readable for-
mat or compuber printouts or elec
tronic outputs in lieu of prescribed for-
mats.
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(57 Federal awarding agencies may
provide computer or electronic outputs
tc recipients when such expedites or
contributes to¢ the accuracy of report-

ing.

$215.58 Retention and aceess require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to receords for awards to recipients.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon reclpients.

(b} Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an gward
shall be retained for a peried of three
yvears from the date of submission of
the final expenditure report or, for
awards that are renewed quarteriy or
annually, from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excep-
tions are the following.

(1) If any litigation, claim, or andit is
started before the expiration of the 3-
year period, the reccrds shall be re-
tained wuntil all ltigation, claims or
audit findings involving the records
have been resolved and final action
talken.

(2} Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
digposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§215.53(g).

() Coples of original records may be
substituted for the original records if
authorized by the Federal awarding

agency.
(@) The Federal awarding agency
shall request transfer of certain

records to 1ts custody from recipients
when it determines that the records
possess long term retention value,
Bowever, in order to aveid duplicate
recordkeeping, a Federal awarding
agency may make arrangements for re-
cipients to retain any records that are
continuously needed for joint use.
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(e) The Federal awarding agency, the
Inspector General, Comptroller Gen-
eral of the United States, or any of
their duly authorized respresentatives,
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the
awards, in order So make audits, ex-
aminations, excerpts, transcripts and
coples of such documents. This right
also includes timely and reasonabie ac-
cess t0 a reciplent’s personnel for the
purpose of Interview and discussion re-
lated to such documents. The rights of
access in thiz paragraph are not lm-
ited to the required retention peried,
but shall last as long as records are re-
tained.

{f) Unless required by statute, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant to the Freedom of Informa-
tion Act (b U.8.C. 562) {f the records
had belonged to the Federal awarding
agency.

(g) Indirect cost rate proposals, cost al-
locations plans, etc. Paragraphs (g)X1)
and (g)2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cosf alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeabls
(such as computer usage chargeback

rates or composite fringe benefit
rabes).

(L) If submitied for negotiction. If the
recipient submits to the Federal

awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

(2 If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the reciplent the proposal, plan, or
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other computation for negotiation pur-
puses, then the 3-vear retention period
for the proposal, plan, or cther com-
putation and 1ts supporting records
starts at the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

TERMINATION AND ENFORCEMENT

§215.60 Purpose of termination and
enforcement.

Sections 215.61 and 2156.62 set forth
uniform sospension, termimation and
enforcement procedures.

£§215.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraphs
(a)1), (2) or (3) of this section apply.

(1} By the Federal awarding agency.
if a recipient materially fails to com-
ply with the terms and conditions of an
award.

(2) By the Federal awarding agency
with the consent of the recipient, in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to he terminated.

{3) By the recipient upon sending to
the Federal awarding agency written
notification setting forth the reasons
for sBuech termination, the effsctive
date, and, in the case of partial {ermi-
nation, the portion to be terminated.
Hewever, i the Federal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ag-
complish the purposes for which the
grant was made, 1t may terminate the
grant in ité entirety under either para-
graphs (a)(1) or (2) of this section,

(by I costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §215.71(a}, includ-
ing those {or property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shzll be made for continuing re-
gponsibilities of the reciplent after ter-
mination, as appropriate.

§215.62 Enforcement.

(a) Remedies for noncompliance. I a re-
cipient materially {ails to comply with
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the Lerms and condition: of an award,
whether stated in a Federal statave,
regulation, assurance, application, or
notice of award, the Federal awarding
agency may, in addition to imposing
any of the special conditions outlined
in §215.14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
clency by the recipient or more severe
enforcement action by the Federal
awarding agency.

(2) Disaliow (that is, deny both use of
funds and any applicable matching
credit for) &l or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project Or Prograrm,

(&) Take other remedies that may be
legally available,

() Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding to
which the recipient is entitled under
any statute or regulation applicable to
the action invoelved.

{cy Effects of suspension and termi-
nation. Costs of a recipient resulting
ifrom obligations incurred by the re-
cipient during a suspensicn or after
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
guently. Other recipient costs during
suspension or after termination which
are necessary and not reascnably
avoidable are allowable if paragraphs
{e)1) and (2) of this section apply.

{1} The vosts result from obligaticns
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the terminaticn
takes effect.

(4) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
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suspension and termination, do naot
preciude a recipient from being subject
to debarment and suspension under
E.0.s 12549 and 12689 and the Feaderal
awarding agency implernenting regula-
tions (see §215.13).

Subpart D—-~Afier-the-Award
Requirements

§215.70 Purpose.

Sectlons 215.71 through 215.73 contain
closeou$ procedures and other proce-
dures for subsequent disallowances and
adjustments.

§215.71 Closeout procedures,

(a) Recipients shall submit, within 80
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the fterms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
quested by the recipient.

{(b) Unless the Faderal awarding agen-
cy authorizes an extension, a recipient
shall liguidate all obligations incurred
under the award not later than 80 cal-
endar days after the funding period or
the date of compleftion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

{(c) The Federal awarding agency
shall make prompt payments to a re-
cipient for allowable reimbursable
costs under the award belng closed out.

(d) The recipient shall promptly re-
fand any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not ak-
thorized fo be retained by the recipient
for use in other projects. OMB Circular
A-129 governs unreturned amounts that
become delinguent debis.

(e} When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are recaived,

{f) The recipient shali account for
any real and personal property ac-
quired with Federal funds or recelved
from the Federal Government n ac-
cordance with §215.31 through §215.37.

(g} In the event a final audit has not
bheen performed prior to the closesout of

66

2 CFR Ch, It (1-1-06 Edition}

an award, the Pederal awarding agency
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resuiting from the final
audit.

§215.72 Subsequent adjustments and
continuing responaibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later aundit or
other review.

(2) The obligation of the reciplent to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §215.26.

(4} Property management require-
ments in §215.3]1 through §2156.37.

(6) Records retention as reguired in
§2156.53.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
cipient referred to in paragraph (a} of
thig section, including those for prop-
erty mahagement as applicable, are
considered and provisions made for
continuing responsibilities of the re-
ciplent, as appropriate.

{69 FR 26281, May 11, 2004, as amended at 70
TR 51881, Apg. 31, 2005]

$215.78 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to he enti-
tled under the terms and conditions of
the award constitute a debt 5o the Fed-
eral Governmeni. If not paid within a
reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt by paragraphs
(a)(1), {2} or (3) of thie section.

(1) Making an administrative offset
agalnst other requests for reimburse-
ments.

{2) Withhelding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except a5 otherwise provided by
law, the Pederal awarding agency shall
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charge interest on an overdue debt in

accordance with 4 CPR Chapter II,
“Federal Claims Collection  Stand-
ards.”

APPENDIY. A TCO PART 215—CONTEACT
PROVISIONS

Al contracts, awarded by a recipient in-
cluding small purchases, shall contain the
following provisions ag applicable:

1. Equol Employment Opportunity—All can-
tracts shall contain a provision reguiring
cornpliance with E.Q. 11246, ""Equal Employ-
ment Qpportunity™ (30 FR 12319, 12935 &
CPR, 1964-1965 Comp., p. 339). as amended by
B.0. 11375, "Amending Executive Order 11246
Relating to Egual Employment Oppor-
tunity,” and as suppiemented by regulations
at 41 OFR part 60, “'Office of Federal Con-
tract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor.”

2. Copeland “Anti-Kickbock" At (18 US.C.
874 and 40 U.S.C. 276¢)—All contracis and sub-
grants in excess ol $2000 for comstruction or
repair awarded by recipients and subrecipi-
ents shall include 2 provision for compliance
with the Copeland “Anti-Kickback' Act (18
U.8.C. 874), as supplemented by Department
of Labor regulations (28 CFR part 2, “'Con-
tractors and Subcontractors on Public Build-
ing or Public Work Fipanced in Whole or in
Part by Loans or Grants from the United
States"). The Act provides that each con-
tracter or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations bo the Federal
awarding agency.

8. Dowis-Bacon Act, as emended {40 U.S.C.
2760 10 a~-7)—When reguired by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and snbrecipients
of more than 32000 shall include & provision
for compliance with the Davis-Bacon Act (40
U.B.C. 276a to a-7) and as supplemenied by
Department of Labor regulations (29 CFR
part b, “Labor Standards Frovisions Applica-
ble to Contracts Goevernlng Federally TFi-
nanced and Assisted Construction'). Under
this Act, contractors shall be reguired to pay
wages to laborers apd mechanics at & rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. 1n addition, contractors
shall be required to pay wages not less than
once 4 week. The recipient shall place a copy
of the current prevelling wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be cenditioned upon the acceptance of the
wage determination. The recipient shall re-
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port all suspscted or reported. viclations Lo
the Federal awarding agency.

4 Contragt Work Hours and Safety Standerds
Act {40 U.5.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$2000 for construction pgontracts and in ex-
cess of 82500 for other sontracts that 1nvelve
the employment of mechanics or laborers
shai! include & provision lor compliance with
sections 102 and 107 of the Contracti Work
Hours and Safety Standards Act (40 U.5.C
327-333), as supplemented by Department of
Labor regulations (28 CFR part 5). Under sec-
tion 102 of the Act, each contractor shall be
required tc compute the wages of every me-
ghanic and laborer on the basis of & standard
work week of 40 hours. Work 1D excess of the
standard werk wesk ig permissible provided
that the worker is compensated at a rate of
not iess than 1% times the basic rate of pay
{or all hours worked in excess of 40 hours in
the work week. Section 107 of the Act 1s ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work in surroundings or under working
conditions which are unsanitary, hazardous
or dangerous. These requirements do hot
apply to the purchases of supplies or mate-
rials or articies ordinerily avallable on the
open market, or contracts for fransportation
or transmission of intelligence.

5. Rights to Inuentions Mede Under o Con-
tract or Agreemeni—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

6. Clean Afr Act (42 U.S.C. 740! et seq.) and
the Federal Water Pollution Conirol Act (33
5.0 1251 et seq), as amended—Contracis
and subgrants of amounts in excess of
5100,000 shall contain a preovision that re-
guires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Aldr Act
{42 U.S.C. 740 el seq.; and the Federal water
Pollution Control Act as amended (33 U.S.C.
1261 et seg.). Viplatiens shall be reported to
the Federa) awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (HPA).

1. Byrd Anti-Lobbying Amendmeni {31 U.5.C.
1352)—Contractors who apply or bid for an
award of 100,000 or more shall file the re-
guired certification. Each tier gertilies to
the tier ahove that it will not and has not
used Federal appropriated funds ¢o pay any
person or organization for infivencing or as-
tempting to influence an cfficer or employee
of any agency, a member of Congress, officer
or employee of Cengress, or an employee of &

—————
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Pt. 220

member of Cangress in connection with ob-
taining any Federal congract, grant or any
other award covered by 31 U.5.C. 1352, Kach
tier ahall also disclose any lobbying with
non-Federal funds that tzkes place in con-
negtlon with obtaining any Federal award.
Such disclosures are forwarded {rom tier to
tier up to the recipient.

G. Debarment and Suspensiott (E.Q.s 12648
and 12689)>—A contract award with an
ampunt expectad to eqgual or sxcead 325,000
ang gertain other contract awards {see 2 CFR
180,220) shall not be made to parties listed on
the government-wide Excluded Parties List
System, in accordance with the OMB guide-
lines at 2 CFR part 180 that implement E.0.8
12549 (3 CFR, 1986 Comp., p. 18%) and 12689 (3
CFR, 1989 Comp., p. 235), “Debarment and
Suspension." The Excluded Parttes List Sys-
tem contains the names of partles debarred,
sugpended, or ptherwise excluded by agen-
ctes, as well as partles declared insligible
under statutory or reguiatory authority
other than B.O. 12549

(6% FR 26281, May 11, 2004, as amended at 70
FR 51879, Aug. 31, 2005]

PARTS 216-219 [RESERVED]

PART 220—COS3T PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-21)

Sec.

220.5 Purpose.

220,10 Scope.

220,16 Poliey.

220.20 Applicability.

220.25 OMB responsibilities.

220,30 Fedsral agency responsibilities.
220.35 Effective date of changes.

220.40 Relatlonghip to previous lssuance.
22045 Information contact.

APPENDIEX A TO PART 220—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO GRANTS,
CONTRACTS, AND OTHER AGREEMENTS WITH
EDUCATIONAL INSTITUTIONS

AuTHORITY: 31 U.8.C. 503; 31 U.S5.C. 1111; 41
U.58.0. 406, Reorganization Plan No. 2 of 1970;
®.0. 11641, 35 FR 10737, 3 CFR, 1966-1970, p.
939,

SoURCE: 10 TR 51881, Aug. 31, 2005, unless
otherwise noted.

§220.5 Purpose.

This parf establishes principles for
determining costs applicable to grants,
contracts, and other agreements with
educational instibutions.

58

2 CFR Ch. It (1-1-Dé Edition)

§220.1G  Scope.

The principles in this part deal with
the subject of cost determination, ang
make no attempt to identify the cir-
cumstances cor dictate the extent of
agency and institutional participation
in the financing of a particular project.
Provision for profit or other increment
ahove cost is outside the scope of this
part.

§220.15 Policy.

The principles in this part are de-
signed to provide that the Federal Gov-
ernment bear its fair share of total
costs, determined in accordance with
generally accepted accounting prin-
ciples, except where restricted or pro-
hibited by law. Agencies are not ex-
pected to place additional restrictions
on individual! items of cost. The suc-
cessful application of cost accounting
principles requires development of mn-
tral understanding between represent-
atives of edncational institutions and
of the Federal Government as to their
scope, implementation, and interpreta-
tion.

§220.20 Applicability.

{a) All Federal agencies that sponsor
research and development, training,
and other work at educational institu-
tions shalt apply the provisions of Ap-
pendix A to fthis part in determining
the costs incurred for such work. The
principles shall also be used as a guide
in the pricing of fixed price or lump
BUIN apgresments.

(b} Bach federal agency that awards
defense-related contracts to a Feder-
2lly Funded Research and Development
Center (FFRDC) associated with an
educational institution shall require
the FFRDC to comply with the Cost
Accounting Standards and with the
rules and regulations issued by the
Cost Accounting Standards Board and
set forth in 47 CFR part 99.

§220.256 OMB responsibilities,

OMB is responstble for:

(a) Issuing and maintaining the guid-
ance in this part.

(b) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.
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el govermments which are
C or State, Local, and Indian
tals. The princirles are designed to provide that
ts ir share cf costs except where restricted or
r r do not attempt to prescribe the extent of
ost sharing or metching on gra , contracts, or ocher agreements. However,
such cost sharing or matching s 1 not be accomplished through arkiira y
limitations on individual cost elements by Federzl agencies. Provision for
profit or other increment above cost is outside the scope of this Circular

lust B for Non-Froiit Urganlzations
: Furpose Thzs Circuler establishes princlples for determining costes of
grants, contracts and other sgreemsnts with non-proflt organizations. It doeg
not apply ro cclleges and universities which ezre covered by Office of Management
(OME) Clrcular Cost Prinmciples for BEduceational Institutions';
7 d z
1

ohibited by law. The princi

2. Supersession. This Circular supersedes cost principles issued by individual
cies for non-proiit crganizations.

3. Applicabilzty.

a. These principles shall be used by z2ll Federal agencies in determining
the costs of work performed by non-profit organizations under grants,
cooperative agreements, cost reimbursement contracts, and other contracts in
which costs zre used in pricing, administraticn, or settlement. All of these
instruments are hereafter referred tc as awards. The principles do not apply Lo
awards under which an organization is not regquired to accourt o the Federal
Govermment for actual costs incurred.

|-

L. L1l ccst reimbursement subawards Subgrants, subcontracts, etc.) are
subject to those Federal cost principles appliicable to the particuleaer
organization concerned. Thus, 1f a subaward is to a2 non-profit organization,
this Ciroular shell apply; if a subaward is to a commercial organization, the
cost principles applicakle te commercial concerns shall apply; 1f & subaward is
to a college or university, Circular &-21 shall apply; if a subaward is to &
State, lozal, or federally-recognized Indian tribal government, Circular A-E87
shall apply.
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f3r uses 1ts net procesds Lo mMaintain
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operations. For this purposes, the term "non-profit or
Toerleges and universities; (iil} hospitais; (iii) State, local,
recognized Indian tribal governments; and (iv); those
non-profit organizations which are excluded from coverage of this Circular in

accordance with paragraph 3.

b. Prior approvel m2ans securing the awarding agency's permission in
advance to incur zost for those items that are designated as reguiring prior
approval by the Circular. Generally this permission will be 1n writing. Where
an item of cost requiring prior approval is specified in the budget of an award,
approval of the budget constitutes approval of that cost.

5. Exclusion of some non-profit organizations. Some non-profit organizations,
because of their size and nature of operations, can be considered to be similar
to commercial concerns for purpose of applicability of cost pringiples. Such
non-profit organizations shall operate under Federal cost principles applicable
to commercial concerns. A listing of these organizations is contained in
Attachment T, Other organizations may bs added f{rom time to time.

6. Responsibilities. BAgencies responsible for administering programs that
involve awards tTo non-profit organizations shall implement the provisions of
this Circular. Upon request, implementing instructien shall be furnished to
OMB. Agencies shall designate a liaison official to serve as the agency
representative on matisrs relating to the implementation of this Circular. The
name and title of such representative shall be furnished to OMB within 30 days
of the date of thig Circular.

7. Bttacmnments. The principles and related policy guides are set forth in the
following Attachments:

Attachment A - General Principles

Rttachment B Selected Items o©f Cost

Attachment C -~ Non-Profit Organizations Not Subject To This Circular

8. Reguests for exceptions. OMB may grant exceptions to the regquirements cof
this Circular when permissible under existing law. However, in the interest of
achieving mazximum uniformity, excepiions will be permitted only in highly
unusuzal c¢ircumstances.

9. Effective bate. The provisions of this Circular are effective immediavsly.
Implementation shall be phased in by incorporating the provisions into new
awards made after the start of the organization's next fiscal ysar. for

existing awards, the new principles may be applied if an crganization and the
cognizant Federal agency agree. Barlier implementation, or a delay in
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principlies
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£f. Not be incluged a3 =z cest or usaed Lo meet Cost
matzhing reguirements of any other federzlly-ITinanced program
ourrent or 2 prior period.

g. Be adequately documented,

3. Feasonable costs. A cost is reasornable if, n 1ts n

it does not exceed that which would be incurred by a prudent D
circumstances prevailing at the time the decision was made To
The qguestion of the reasonableness of specific c¢osts must b
marticular carée in connection with organizations or separate
which rec2ive zhe preponderance of their support from award
agencies. In determining the reasonablensss of a given cous
shall be g-iven to:

a. Whether the cost 1s of & type generally racogn
and necessary for the operetion of the organization or the Der
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ature or amount,
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nce with the
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Lle —o a particular <ost
¢, or other activity, in &
cst s allocable toc a Fe
cocts incurred for the same

2. F cost 1s &il
rant, contract, proiect, ser
lative penelfits received. !
reated consistently with other
froumstances and 11 it:

c
sSe

i1y Is incurred specifically for the award.

(2} Benefits poth the award and other work and czn hbe
distribuzed in reasonable proportion tTo the benefiits received, or

) ary te the overall operation <f the organization,
although a direct relationship to any particulzar cost objective cannot be shown.
allocakle To a particular award cor other cost cbiective
under these principles may not be sn*_ted to otheg Federzl awards to overcome
funding deficliencies
the award.

5. bBpplicable credits.

a. The term applicable credits refers to those receipts, or
n of expenditures which operate to offset or reduce expense items that
cabie to awards as direct or indirect costs. Typiceal examples of suck
s are: purchase discounts, rebates or allowances, recoveries or
indemcities on losses, insurance refunds, and adjustments of overpayments or
erroneous charges To the extent that such credits accruing or received by the
srganxzzation relate to allowable cost, they shall be credited to the Federal

r a cost reductlion cor cash refund, zs appropriate.

b, In some instances, the amounte received from the Federal
Government to finance crganizational activities or service operaticns should be
treated as iic e credits. Specifically, the concept of netting such credit
items against related expenditures should be applied by the organization in
r s
e

determining the or emounts to be charged to Federal awards for services
rencdered whenever facilities or other resources used in providing such
services have been financed directly, in whole or in part, by Federal funds.

c. For rules covering program income (i.e., gross income earned
from federally-supported activities) see Sec. .24 of Ofifice cof Management and
Budget {(OMB} Circular A-110, "Uniform Administrative Reguirements for Grants and
Agreements with Institutions of Higher Educstion, Hospitals, and Other Non-
Profit Organiczations.'

7 e B
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., Adwvan-s gnaerstandings

a. OMB authorizes condi=tional sxemption from OMB administrative
reguirements and cost principles circulars for certain Fedﬂral programs with
rusorily-authorized consclidated planning and consolidated administrative
funding, that are identified by a Federal agency and app*ovcd by the head of
The Executive department or establishment., A Faderal agency shall consult with
OMB during 1ts zonsideration of whether to grant such an zxemption.

when Federal non- Dntitlement Programs w1tb COTMMGTL purposos h ave speciflic
statutorily-authorized consclidated planning and consclidated administrative
funding and where most of the States agency's rescurces come from non-Federal
sourzes, Federal agencies may exempt these covsred Stats-administeresd, non-
entitlement grant programs Irom certain OME grants management regquirements. The
exemptions would be from all but the allocability of costs provisiocns of OMB
Circulars 2-87 (Attachment 2, subsection €.3), "Cost Principles for State,
Local, and Indian Trikal Governments," 2-21 {Section C, subpart 4), "Cost
Principles for Educational Institutions,” and A-12Z (Attachment A, subsection
A.4), "Cost Principles for Non-Profit Organizations,” and from all of the
administrative reguirements provisions of OMB Circular A-110, "Uniform
Administrative Requirements for Srants and Agreements with Institutions of
Higher Education, Hospitals, and Other Non-Profit Organizations,” and the
agencies' grants management <ommon rule.

c. When a Federal agency provides this flexibility, as a

requisite to a State's exercising this option, a State must adopt its own
“en f£fiscal and administrative reguirements for expending and accounting for

ll funds, which are consistent with the provisions of OMB Circular A-87, angd
extﬁnd such policies to all subrecipients. These fiscal and administrative

requirements must be sufficiently specific to ensure that: funds are used in

,omplianca with all applicable Federal statutory and regulatory provisions,
costs are reasonable and necessary for operating these programs, and funds are
not be used for general sxpenses reguired to carry out other responsibilities of
a State or its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identified specifically with a
particular final cost objective, i.e., a particular award, project, service, or
other direct activity of an corganization. However, & cost may not be assigned
te an award as a direct cost if any other cost incuzrad for the same purpose, in
like circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned directly thereto. Costs identified specifically with other final cost

8 o
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&. Mazintenance of membership rclls, subscriptiome, publications,
and related functions.

b. Providing services zand information to members, legislative or
edmiristrative bodles, or the public.

c. Promotion, lobbying, and other forms of public relations.

d. Meetings and conferenceg except those held to conduct the
general administration of the corganization.

e. Mzintenance, protsction, and investment cof special funds nct
used 1n operztion of the organization.

f. hdministratlion of group benefits on behalf of memoers or

clientes, including life and hospital insurance, annuity or retirement plans,
financial ald, etc.
C. Indirect Costs

1. Incirect cests are those that have been incurred for common or joint
cbjectives and cannot be readily identified with & particular final cost
objestive. Direct cost of minor amounts may be treated as indirect costs under
the conditions dcscvibed in subparagraph E.Z. After direct costs have been
determined and assigned directly to awards Gr other work &s appropriate,
indirect costs are those remaining to be allocatea to benefiting cost
objectives. PR cost may not be allocated to an award as an indirect cost 1f any
other cost incurred for the same purpsse, in like circumstences, has been

signed to an award as a direct cost.

b4

o

Z. Because of the diverse characteristics and accounting practices of
non-profit organizations, it is not posszible o specify the types of cost which
mey e classified as indirect cost in all situsticns. However, typical examples
¢ indirect ccst for meny non-profit organizations may include deprecilation or
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jated with tain buil aqusoment and capital ot
] e and maintenance ahpenses. "hdministratisn®” 1 i
agministration and general =xpanses such as tne director offi Coounting,
personmel, library expenssas and all ctner types of cypnnd “ures not listed
speciilzaily under one of the subcategories of "Facilities" (including croos
allocations from other pools, where applicable). See indirect costy rate
reporiing reguirements in subparagraphs D.2.e and DO 2.og.

2. Where a pon-profit organization has only one major Zuncticn, or
where a3l its major functions benefit from its indirect costs 1o approzimately
the same degree, the allacation of indirect costs and the computation of ar
indirect cost rate may be accomplished through simplified azllocation procedures,
as described in subparagraph 2.

b. TWnere an organizatioq has several major functions which benefif
from its indirect ¢osts in varying degrees, allocation of indirect cosis may
requlire the accumulation of such costs into separate cest ¢roupings which ther
are allocated individually to benefiting functicns by m=ans of z base which bast
measures the relative degree of benefit. The indirect zosts allocated to zach
function are then distributed to individual awards and other activities included
in that function by mesans of an indirect cost rate({s).

<. The determination of what constitutes an organlzation's major
functions will depend on its purpese in belng; the types of services 1t renders
to the pubklic, its clients, and 1fs members; and the amount of effort it devotes
o such acL1V1ties as fundraising, public information and membership activities.

d. 3pecific methods for allocating indirect costs and computing
indirect cost rates along with the conditions under which =ach methed should be
used are described in subparagraphs Z through 5.

e. The base period for the allocation of indirect costs is the
period in which such costs are incurrad and accumulated for allocation to work
performed in that period. The base period normally should coincide with the
organization's fiscal year but, in any event, shall be so selected as to avoid
inequities in the allocation of the costs.

2. Simplified allocation method.

a. Where an organization's major functions benefit from itsg
indirect costs to approximately the same degree, the allocation of indirsct
costs may be accomplished by (i) separating the organization's toctal costs for
the base period as either direct or indirect, and ({(ii} dividing the total
allowable indirect costs {net of applicable credits) by an eguitable

10 A TTACHMENT
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described in subperagraph B2

<. Tne cdistribution base may De fotel direct costs fexclucing
capital srpenditures and other distorting items, such as Major subczontracts or
subgrants), direct selaries and wages, ©r other base which resulte in an
gguitable distribution. The distribution base shall geperslly exclude
participant support costs ag defined in paragraph 32 of Attachment B

d. Except where a special rate({s) is regquired in accordance with
subpazragraph 5, the 1ndirect cost rate developed under the above principles is
applicable to all awards at the organization. If z specizl rate({s) is reguired,
appropriate modif:ications shall be made in order to develop the specizl ratels).

¢. For an organization that receives more than $1C million in
ederal funding of direct cests in a fiscal year, a breakout of the indirest
ccst compeonent intc two broad catsgories, Facilities and Administration as
defined -rn subparagraph C.3, is required, The rate in each case shall be stated
as the percentage which the amount of the particular indirect cost category

(i.&., Facilities or Administration) is of the distribution bzse idertified with
that category.

rry

a

3. Multiple allocation base method

a. General. Where an organization's indirect costs benefit its
mzjor functions in varying degrees, indirect costs shall be accumulated into
Separate cost groupings, as described in subparzgraph b. Each grouping shall
then be zliocated individually to benefitting functions by means ¢f & base which
best measures the relative benefits. The default allocation bases by cost pool
are descriped in subparagraph c.

b. Identification of indirect costs. Cost groupings shall be
established soc as to permit the zllocation of each grouping on the basic of
benefits provided to the major functiens. FEach grouping shall constitute a pool
of edpenses that are of like character in terms of functicns they benefit and in
terms of the allocation base which best measures the relative benefits provided
to each functicn. The groupings are classified within the twe broad categories:
"Facilities” and "Administration," as described in subparagraph C.3. The
indirect cost pools are defined as follows:

(1) Depreciation znd use allowances. The expenses under this
heading are the portion of the costs of the organization's buildings, capital

2.

rprovements to land and buildings, and eqguipment which are computed in

accordance with paragraph 11 of Attachment B {"Depreciation and

allowances™)

11
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pusadings, furniiure and eguipment; cars unds; meintenance and ODperiTonn

5 haitdings and other plant facilitzess ty; earthguake and disastsr

f 2
oraparadness; snvironmental safety, haza waste disposal; property,
siability and stper insurance resating to properity; spate and capital leasing;
facility planning and mansgement; and, zsntral recelwving. The coperation and
maintenance sxpenses category shall also inciude lts allocable share of frings
hanefit costs, depreciation and use allowances, and interest Costs.

{4) General administration and general expenses. The ezpenses
under this heading ars tnose that have beesn incurred for the overall general
executive and administrative offices of the crganization and other expenses ol &
erazl nature which do not relate solely to any major function of the
anization., This category shall also include its allocable share of fringe
efit costs, operation and maintenance expense, depreciation and use
owances, and intarest costs. EBxamples of this category include central
ces, such as the dirsctor's office, the office of finance, husiness
25, budget and planning, personnel, safety and risk management, general
1, management information systems, and library costs.

In developing this cost pool, special care should be exercised to ensure that
costs incurred for the same purpose in like circumstances are treated
consistently as sither direct cor indirect costs. For example, salaries of
technical staif, projszct supplies, project pubklication, telephone tell charges,
computer costs, travel costs, and specialized services costs shall be treated as
direct costs wherever identifiable to a particular program. The salaries and
wages of administrative and pooled clerical staff should normally be treated as
indirect costs. Direct charging of thess costs may be appropriate where a major
project or activity explicitly reguires and budgets for administrative or
clerical services and other individuals involved can be identified with the
rogram or activity. TItems such as office supplies, postage, local telephone
costs, periodicals and memberships should normally be treated as indirect costs

c. BRllocation bases. Actual conditions shall be taken into account
in selecting the base to be used in z2llocating the expenses in each grouping to
benefitting functions. The essential consideration in selecting a method or a
base is that it 1s the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; a traceable cause and effect
relationship; or logic and reason, where neither the cause nor the effect of the
relationship is determinable. When an allocation can be made by assignment of a
cost grouping directly to the function benefited, the allocation shall be made
in that manner. When the expenses in a cost grouping are more gznearal in nature,
the allocation shall be made through the use of a selected base which produces
results that are equitable to both the Federal Government and the organization,
The distribution shall be made in accordance with the bases described herein
unless it can be demonstrated that the use of a different base would result in a
more sqguitable allocation of the costs, or that a more readily available hzse
would not increase the costs charged to sponsored awards. The results of

e e =
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(L) Depreciation or use arlowances on buildings usec for

;
more tnan one functiorn, and on capitel Improvements and eguLpmenRi USeC iIn such
buzlldings, shell he allocated to the indivicual Zunctions performed in sach
building on the basis of usarle sguere Zeet cof space, excluding common areas,
such zs hallwavs, stairwells, and resTtrcoms.

{c) Depreciation or use allowances on kulldings, capital

provements and equipment related space (e.g., individual rooms, and

Aab rateries}l used jointly by more than cne function {as determined by Tne users
of the space] snzll be treated as follows. The ccost of each jeointly used unit

g)
of space shall be allocated to the benefitting functions on the basis of:

(i; the employees and other users on & full-time
equivalent {FTE! basis or szlaries and wages of those individual functions

5
benezitzing from the use of that space; or

{ii) organizztion-wide =smpleoyee FTEs or salaries
and wages applicable to the kenefirtting functions of the orgarization.

id} Depreciation or use allowances on certain capital
improvements tc land, such as paved parking areas, fences, sidewalks, and the
like, not included in the cost of builidings, shell be allocated Lo user
categories on a FTE basis and distributed to major functions in proporiion Lo
the salaries and wages of 21l emplovees applicable to the functions.

12) Interest. Interest costs shall be allcocated in the sams
manner zs the depreciation or use allowances on the buildings, eguipment and
capital eguipments te which the interest relates.

3) Operation and maintenance expenses. OCperation and
¢ shall be allocated in the same manner as the depreciation

{
malintenance expense
and use allowances.

{4} General administration and general expenses. Generegl
administration and general expenses shall be allocated to benefitting functions
based on modified total direct costs (MTDC), as described in subparagraph D.2.f.
The erpenses included in this category could be grouped first according to major
functions of the organization to which they rencer services or provide bepefits.
The aggregate expenses of each group shall Then be zllocated to benefitting
functions based on MTDC.

d. Order of distribution.

¢2) Indirect cost categories consisting of depreciation anc
s

use allowances, interest, operation and maintenance, and general administration
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dormaiiy, an indirest Cost Catedory Wil
e=n allocated to other cost objectives,
cataed o it However, a cross allocati
iy mosts Catagories could be used LI such
a4 more squiczable allocation of costs. I a cross
riate modification o the composition of the Indire
Lwcd.
2. Application oI undipe cost rate 0r raves mxcept wheres a
spaecial ndirest cost rateisi is required in accordances wi th subparagraph D.5,
the separate groupinds of indirect costs allocated to zach mejor function shall
he aggregated and freated as a common pool for that function. The costs in the

common pool skall then ke distributed to individual awards included in that
function by use of a single indirect cost rate.

f. PDistribution Pasis. Indirect costs shall be distributed to
applicable sponsored awards and other benefitting activities within each major
function on the basis of MIDC. MTDC consists of all salaries and wages, Iringe
benefits, materials and suppliiess, ssrvices, travel, and subgrants and
subcontrasts up to the first $25,000 of each subgrant or subcontract (regardiess
of the period covered by the subgrant or subcontract). Eaquipmenz, capital
expenditures, charges for patient care, rental costs and the portion in exncess
of 525,000 shall be excluded from MTDC. Participant support costs shall

5o
generngy be excluded from MTDC. Other items may only be excluded when the
Faderal cost cognizant agency determines that an exclusion is necessary to avoid
& serious ineguity in the distribution of indirect costs,

¢g. Individual Rate Components. An indirect cost rate shall be
determined for each separate indirect cost pool developed. The rate in zach
case shall be stated as the percentage which the amount of the particular
indirect cost pool 1s of the distribution base identified with that pool. Eac

indirect cost rate negotiation or determination agreement shall include
development of the raie for each indirect cost pocl as well as the overall
indirect =zost rate. The indirect cost pools shall he classified within two
broad categories: "Facilities™ and "Administration," as described in
subparagraph C.3.

l

4. Direct allocation method.

a. Some non-profit organizations treat all costs as direct costs
except genesral administration and general expenses. These organizations
generally separate their costs into three basic categories: (i) General
administration and general expenses, (ii} fundralsing, and (1ii) other direct
functicons (including projects performed under Federal awards). Joint costs,
such as depreciation, rental costs, operation and maintenance of facilities,
telephone expenses, and the like are prorated individually as direct costs to
sach category and to each award or other activity using a base mosSt approprist
to the particular cost beging prorated.

b. This method is acceptabls, provided =ach Joint cost is prorated
using a base which accurately measures the pbenefits provided to each award or

]4 e o e n
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e a

& tc arti t o ke icu
segm_nt of work may be that performed under a single award or it may consist of
work under a group of awards performed in & common environment. These factors
may include the physical location of the work, the level of administrative
support required, the nature of the facilities or other resources emploved, the
scientific disciplines or technical skills involved, the corganizational
arrangements used, or any combination thereof. When a particular segment of
work 1s performed in an environment which appears to genE;dte a significantly

different ievel of indirect costs, provisions should be made for a separate
indirect cost pocol applicable to such work. The separate indirect cost pool
should be developed during the course of the regular allocetion process, and the
separate indirect cost rate resulting therefrom should e used, provided it is
determined thaet (i) the rate differs significantly from that which would have
been obtained under subparagraphs 2, 3, and 4, and (1i) the volume of work to
which the rate would apply is material.

E. DHMegotiation and Approval of Indirect Cost Rates

1. Definztions. As used in this secticn, the following Terms have the
meanings set
forth below

&. Coqni:ant agency means the Federal agency responsible for
negoetiatong and approving indirect cost rates for a non-profit organization on
behalf of =211 Federal agencies.

L. Predetermined rate means an indirect cost rate, applicable to a
specified current or future period, usually the organization's fiscal year. The
rate is pased on an estimate of the costs to be incurred during the pericd. &
predetermined rate is not subject to adjustment.

¢. Firxed rate means an indirect cost rate which has the same
characteristics as & predetermined rate, except that the difference between the
esTimated costs and the actual costs c¢f the period cevered by the rate is

carrled forward as an adjustment to the rate computation of a subsequent period.

¢. Finzl rate meens an indirect cost rate applicabhle to a specifiec
past perioc which is based on the actual ccsts of the period. A finzl rzte is
not subject To adjustment.
15 ATTACHMENT ... .i) .......
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2 LT Lone . rate LIl

Tac s applitabos spel: =4 verlod

combursenent, and repsriing ndiress
7w fineal i

u:qam;zatga,

e Lo
[

functlon, osrganizetional sapdivision,
montract, whizh cost date ave desirzd and for
wh.oh provisgi: and mezsure ne ost of procaezases,
pronects, .
2. MNegotiation and approval of rates.
a. Unless different arrangements are agreed To by the agencies

concerned, the Faderal agency with the largest dollar value of awards with an
organization will be designated as the cognizant agency for the negotiatlon and
approval of the indirect cost rates and, where necessary, other rates such as
fringe benefit and computer charge-out rates. Once an agency is assigned
cognizance for a particular non-prefit organization, *“he assignment will not pe
changed unless there is a major long-term shift in the dollar volume of the

Fedezral awards to the organization. Ell concerned Federal agencies shall he
given the opportunity to participate in the negotiation process but, after a
rate nas been agreed upon, it will be accepted by all Federal agoncins. Whan a

Federal agency has reason to balieve that spscial operating factors affecting
awards necessitate special indirect ceost rates in accordance with
subparagraph ©.5, it will, pricr to the time the rates are negotiated, notify
the cognicant agency.

or

. A non-profi:t organization which has not previously established
an indirect cost rate with a rederal agency shall submit its initial indirect
cocst proposal immediately after the organization is advised that an award will
be made and, in no evenit, lzter than three months after the zifective date of
the award.

c. Organizations that nave previously established indirect
at 5 must submit & new indirect cost proposal to the ceognizant agency wi
six months after the close of esach fiscal year,

e may be negotiated for use on awards where
2d on past experience and reliable projection
the ra_e is not likely to exceed a rate based

d. B predetermined ra
there is reasonable assurance, bas
of the organization's costs, that
on the organization's actual costs.

It

2 Fixzed rates may be negotiated where predetermined rates are not
considered appropriate. 2 fixzed rate, however, shall not be negotiated if (i)
all or a substantial portion ¢f the organization's awards are expected to expirs
befora the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federal work at the organization is too erratic to permit an eguitable
carry-forward adjustment; or {iil) the organization's operations fluctuate
significantly from yesar to year.

Provisional and final rates shall bes negotiated where neither

f
predetermined nor fixed rates are appropriate.

—
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&re enTouUnTered among The Feceral
aUencles Ln CUNNECLIOn wWiTh tne neootn and approvel prouceszs, OME will lend
ggsistance 28 reguired Lo rescive such lems AT & Timely MEnner.
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Advisory
Bicoholilc
Audit costs and
-JJd '1" vq

Bonding costs
COMMUnLZATIOoN
Zompansa
Tont
Jefense and
and patent iniri
Depreciation and
Donations and contr
Employae morale, he
Entertalinment Zosis
wguipment and other
Fines and penalties
Fund raising znd inves:
GCains and losses on de
Goods or services Ifor
Housing and personal living
Idle facilities and i1die capac
Insurance and indemnification

CoOUne:

heyar

“ion

allowannas
ibutionrs

&b

lth, and

Labor rzlations costs

Lobbying

Losses on cther sponsored agresments or oo
Maintenance and repalr costs

laterials and supplies costs

Meetings and confisrances

Membersnips, subscriptions, and professionsl activity costs
Organization costs

Page charges in professional journals
Farticipant support costs

Patent costs

Plant and homeland security ©o0sis

Pre-agreement costs

Professional ssrvices ¢osis
Publication and printing costs
Rearrangement and alteration <osts
Reconversion costs

Recruiting ¢os5ts

Relocation costs

Rental costs of buildings and
Royaities and other costs for us
Selling and marketing
Specialized service facilities
Taxes
Termination cos

ts applicable to sponsored

18
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L. Advert.sing and public

a. The term adver:i
coraliary sdminlstranive
newspapers, radio and te

1
transmittals, and the like

. The term public rela<ions inciudes commuriity reiat.ons and means those
activities dedizated to maintaining the image of the non-profit organization or
maintaining or promoting understanding and favorable Telations witn tne
community or public at large or any segment of the public.

{3} The recruitment of pe:sonnel reguired for tThe perigrmance by the
non-proiit organization of obligations arising under & Federal award (52e also
At-achment B, paragraph 41, BRecruiting costs, and paragraph ¢, Reloczation
cOsts) ;

{3} The disposal of scrap or surplu3d materiais acquired in the
performance of a Fedaral award except when non-profit crgarizations are
reimbursed Ior disposal costs at a predetermined amount; or

4} Dther specific purposes necessary to meet Che reguirements of

d. The only allowable public relations cosis are:
(1) Costs specifically required by the Faderal award;

(2} Costs of communicating with the public and press pertalining o
G E E P

specific activities or accomplishments which result Ifrom periormance o Federal
awards [(these costs are considered necessary as part of the outreach effort fox
the Federal award!; or

(2} Costs of conducting general lizison with news media and
government public relaticns officers, to the extent that such activities are
limited to communication and liaison necessary keep the pubklic informed on
matters of publi¢ concern, such as notices cf Federal contract/grant awards,
financial matters, etc.
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b Coste of meeting rooms, hospitality suites, and other
sed in conjuncrion With snows and otner'sge zl events; and

special facilirties

i} Salaries and wages of employees engaged in setting up and
displaying exhibizs, makling demonstrations, and providing briefings:

(3 Coste of promotionel items and memorakilia, including models,
. AN SOUVeNnirs;

{47 Costs of advertising and public relaztions designed sclely to
promote the non-profit organization.

Z. Bdvisory Councils
Costs incurred by advisory councils or commitiees are allowable as & dir

e
where authorized by the Federal awarding agency or a5 an indirect cost wh
allocable to Federzl awards.

CT Ccost
er

3. Blecohcliic beverages. Costs of alcoholic beverages are unzllowable.
4. Budit costs and related services

a The costs of audits required by , and performed in accordance with, the
Single Audit Act, as implemented by Clrcular £-:133, "Audits of States, Lecal
Governments, and Non-Profit Organizetions” are allowable. LElso see 31 U3C
7505(b) and section 230 (TAudit Coste”) of Circular A-133.

b. Other sudit costs are allowable 1f ‘nciuded in an indirect cost rate
propeosal, or if ecpacificaily approved by the awarding agency as a dir ccst to
an award.
<. The cost of egreed-upon procedures engagements to monitor subrecipients who
are eremptec from &A- 7JJ under section 2060{g) are zlilowable, subject to the
conditions listed in A~-133, section 230 (b) (2}

n
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Nath dmnln, L el s,  Lnclactiioo

SrLTLNG Drom o ungo L entabog sToounts ar

, are unziiowabis.

Hondotid Tnots
a. Sonding costs Arise
SlmAancial 1nos D 1us

nrofit organ.cation. 1Y 53 yoAn st : ¥
; i Sion reguires similar assurance. Included are such bonds gs bla,

verfarmances, payment, advance payment, infringement, and fidelity bonds

s} Tasts o»f bonding rzquired pursuant to the Terms oI the award ars
ailowable,

=, Zosrts of bonding reguired by the non-profit organlzation in the
genaral conduct of 14%3 operations are allowable to the extent that such onoending
25 In accordance with sound business practice and the rates and premiums are
o

reasonable under the circumstances.

7. Communicatlon costs. Costs incurred for telephone services, loczal and long
distance telephomne cCalls, telegrams, postage, messenger, electronic or Compuiszsr
Transmittal services and the like are allowablie,

8., Compensation for personal services.

a. Definiticon. Cempensation for personal services includes all
compensation paid currently or accruad by the organization for services o
amplovees rendered during the pericd of the award (except as otherwise provided
in subparagraph h}. It includes, but is not limited to, salaries, wages,
director's and executive committee member's fees, incentive awards, fringe
benefits, pensioen plan costs, allowances for off-site pay, incentive pay,

location allowances, hardship payv, and cost of living differentials.

b. Allowability. Except as otherwise speciiically provided in

bz
paragraph, the costs oi such compensation are allowable tTo the extent tha

3

[N O]

5

{1} Total compensation to individual employees is reasonable for the
dered and conforms to the established policy of the organization
applied to both Federal and non-Federal activities; and

= o

{2) Tharges to awards whether treated as direct or indirect costs
are determined and supported as required in this paragraph.

c. Reasonableness.

(1) When the organization is predominantly engaged in activities
other than those sponsored by the Federal Government, compansation for emplovees
an federally-sponsored work will be considered reasonable to the extent that it
1s consistent with that paid for similar work in the organization's other
activities.

{2} When the organization is predominantly engaged in federally-

sponsored activities and in cases where the kind of employeas required for the
Federal activities are not found Zn the organization's cther activities,

' 22 —
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TEXMINing

directors,
Determinati
personal se
CUGSLS.

{ I o u
a substantial C o =] fuls: , particulariy
when 1t was concurrent with an increzse in the ratic of Federel awards Yo other
activities of the organirzation or any change In the treatment of allowability of
specific types of compensation dus tc changes in Federal policy.

¢. Unailowable costs. Costes which zre unallowable under other paragraphs
of this Attachment shall not be zllowable under this gparagraph sclely on the
basis that they constitute personal compensation.

f. Overtime, erxtra-pay shift, and muelti-shift premiums. Premiuvms for
overtime, extra-pay shifts, and muiti~skift work are zllowable only with the
prier approval of the awarding agency except:

{1} When necessary To cope with emergencies, such as those resulting
ts, natural disaster breakdowns of eguipment, or occcasiocnzl
1 bottlenecks of a sporadlc nature.

(Z} When employees are perfcorming indirect functicns, such as
administration, maintenance, or accounting.

(317 In the perfermence of tests, laboratory procedures, or other

ilar operations which are continuous in nature and cannct reascnably be
interrupted or otherwise completed.

t47 When lower overzll cost to the Federal Government will result.
g. Fringe benefits.

(1) inge benefits in the form of regular compensaticon paid to
emplovees during periods of authorized absences from the job, such asz vacation
leave, sick leeve, military leave, and the li?e, are allowakle, provided such
c0sts are absorbed by 211 organization activities in propertion to the relative
emount of time or effort actually devoted to each.

(27 Fringe benefits in the form of emplover contributions or
expenses for socizli security, employee insurance, workmen's compensation
insurance, pension plan costs (see subparagraph k), and the like, are allowable,
provided such benefits are granted in accordance with established written
organization policies. Such benefits whether treated as indirect costs or as

direct costs, shall be Gistributed to particular awezrds and cother activities in
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: 2 B fov & ressrve under & sel
LOYMENT TOMDan: werzers' COMDONIELLOD AXe
the DPYoVisiOnNs reprasent sa30nable esiimates
nuck nompensatio%, and the types of zoverage, sxtent ol oo
pram:ums would have bzen allowable had insurance bgen purc
. Howewar, provisions for se.i-insured _1dbilitlﬂs W
S6r wore tnar one year after the provielon LS8 made sna

r
vaiue of the liabillitCy.

{by Where an organization follows a consistant policy of
axpensing actual payments to, or on bzhalf of, employees or former employees for
unemploymert compensation or workers' compenSation, such paymenis are gA+QWdhle
in the year of payment with the prior approval of the awarding agency, provided
“ney are allocated to all activities of the organization.

1

{4y Costs of insurance on the lives of trustees, oificers, or other
emploveas holding positions of similar responsibility are allowable only to the
extent that the insuvanCQ rapresents additional compensation. The costs of such
insurance when the organization is named as beneficiary are unallowable

h. Organizetion-furnished automcbiles. That portion 2f the cost of
organization-furnished automobiles that relaces to personal use by employee
including transportation to and from work) is unallowable as f£ringe benef or
s!

{
indirect costs regardless of whether the cost is reporited as taxable lncome to
the employees. These costs are allowable as direct costs Lo sponsored awardg
when necessary for the performance of the sponsored award and approved by
awarding agencies.

i. Pension plan costs.

{1y Costs of the organization's pension plan which are incurred in
accordance with the sstablished policies of the organization are allowable,
provided:

{a) Such pelicies meet the test of reasonableness;
() The methods of ceost allecation are not discriminatory;

{c) The cost assigned to each fiscal year is determined in
accordance with generally accepted accounting principles (GRAP}, as prescribed
in Accounting Principles Board Opinion No. 8 issued by the American Institute of
Certified Public Accountants; and

{d} The costs assigned to a given fiscal year are funded Zfor
all plan participants within six months after the end of that year. However,
increases to normal and past service pension costs caused by a delay in funding
the actuarial liability beyond 30 days after each gquarter of the year to which
such costs ars assignable are unallowable.

(2) Pension plan termination insurance premiums paid pursuant to *the

Employee Retirement Income Security Act (ERISA) of 1874 (Pub. L. 23-406) are
allowabls. Late payment charges on such premiums are unallowable.

ko
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{(1; Severance pay, 2150 commehly refsrred Lo as disSmissa. wages, 18

E ;avman" in addition To regular sa and wages, Dy organlizations Lo WOrkers

cse mloyment 1s Deing terminated. Costs of severznce pay are allowzble only
extent that in each case, 1t Zg required by

a) law,

fb; employer-employee agreement,

established policy that constitutes, in effect, an impiied
on the crganization's part, or

circumstances of the pariicular employment.

LQ
—\ﬁ}._.
[0 o B
-t —
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{21 Costs of severance payments are divided intc two categories z2s
foliows

{a! Actual normal turnover severance payments shall be
zllocated To all activities; cr, where the organization provides for z reserve
for normal severances, such method will be acceptable if the charge to current
operations is reasomable in light of payments actuslly made for normel
Severances CVer a representative past period, and if amounts charged are
allocated to 211 activities of the organization.

{(b) Abnormal or mass severance pay is of such a conjecturel
nature that measurement of costs by means of an accrual will not achieve equity
to both parties. Thus, accruals for this purpose are not allowable. However, the
Federal Government recognizes its obligation to participate, tc the extent of
its fair share, in any specific payment. Thus, allowability will be considered
on a case-by-case bacls in the event or occurrence,

{c! Costs ‘ncurred in certain severance pay packages {(commornly
¥nown zs "& golden parachuze” payment; which are in an amount in excess of the
normal severance pay paid by the organization to an employee upon termination of
employment and are paid to the employee contingent upon & change 1n management

ontroel over, or ownership of, the organization’'s assets are unallowable.

(¢} Severance payments to foreign pationzls employed by the
organization outside the United & ates, toc the extent that the amount exceeds
the customary or preveiling practices for the organization in the United States
are unallowable, unless they are necessary for the performance of Feadersal
programs and approved by awarding agencies.

{e] Severance payments to foreign nationals employed by the
ation outside the United States due to the termimation cof the foreign
1 as a result of the closing of, or curtailment of activities by, the
ation in that country, are unallowable, unless they are necessary for the
e of Federsl programs and approved by awarding agencies.




m.  Supoort of szlariss and wages.

‘1, Charges
T.reoL o asns or Indire
a responaible pificial
wadaes Yo awards must b no .z res
Soosubparagraph (25, exceph when 2 system has been approved in
writing by the cognlzant agency. agraph E,Z of Atcachment 4.}

‘Z: Beports reflecti ribution of activity of each =amploves
must be masntained for all staff rofessiorals and nonproiess.onals
whose compensation is charged, arp in part, directly te awards in
add. tion, in order Lo support the allocation of indirect costs, such repores
must also be malntained for other employvees whose wWork involves two or more
funchiions or activities 1f a distribution of their compensation betweesn zuch
funciions or activities is needed in the determinaticn of the organization's
indirect cost ratel{s! {(e.g., an employee engaged part-time in indirect cost
activities and part-time in a direct function). Reports maintained by norn-

profit organizations to satisfy these regquirements must meet the following
standards:

{a) The reports must reflect an after-the-fact determination
1 activity ©f each empioyee. Budget estimates (i.=2., e3timates
(=3

3t
fore the services are performed) do not gualify as support for

(b} Each report must account for the total acti
employees are compensated and which 18 reguired in fulfillment o
obligations to the organizatilon.

Fh b

{c} The reports must be signed by the individual emploves, nor
by a responsible supervisory official having first hand knowledge of the
activities performed by the employee, that the distribution of activity
represents a reasonable estimate of the actual work performed by the employes
during the periods covered by the reports.

{d}y The reports must be prepared at least monthly and must
ceincide with one or more pay periods.

{3) Charges for the salaries and wages of nonprofessional emploveess
in addition to the supporting documentation described in subparagraphs (1) and
(2), must zlso be supported by records indicating the total number of hours
worked each day m2intained in conformance with Department of Labor regulations
implementing the Falr Labor Standards Act (FL3A} (2% CFR Part 516). For this
purpose, the term "nonprofessional employee™ shall have the same meaning as
"nonexempt employee,” under FLSA.

(4) Salaries and wages of employees used in meeting cost sharing or
matching reguirements on awards must be supported in the same manner as salaries
and wagzas claimed for reimbursement from awarding agencies.

9. Contingency provisions. Contributions to a contingency reserve or any
similar provision made for events the occurrence cof which cannot be foretold
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&l TeEssIvVeE
L0, Defense and prosecution of corimingl and coviI pIroceeQings, Coailus. appeals
alis Leltent _nirlLasmen’
S Def ritions

{1y Conviction, ag used herein, mearns a judgment or & convici.on of
& criminal oifense by any court of competent jurisdiction, whetner enzered upon
zs & verdict or a plea, inzluding & conviction due to a plez of nolo contendere.

(7] Coete include, but are not limited T, aominlstrative and
clericz]l expenses; the cost of legal services, whether perfcrmed Dy in-house or
private counsel; and the coste of the services of accountants, consultants, cor

others retzined by the organization to assist it; costs of employees, cificers
and trustees, and any similar costs incurred before, during, and after
commencement of a judicizl or administrative proceeding that bears a diresc
relationshiy to the proceedings.

ot

t2) Fraud a2s used herein, means (i) acts of fraud corruption or

attempts to defraud the Federzl Government or to corrupt its agents, (ii) acis
that constitute a catse for debarment or suspension (as specified in agency
regulations), and {iii} acts wnich violate the False Claims Act, 21 U.ES.C.,
sections 2729-3721, or the Bnti-Kickback Act, 41 U.§5.C., sections 51 and 54.
{4} Penalty does not include restitution, reimbursement, or
mpensatory damages.
{5) Proceeding includes an Investigation.

. (1) Except as otherwise described herein, costs incurred In
connection with any criminel, civil or administrative proceeding {including
filing of ¢ false certification) commeﬁced by the Federal Government, or &
State, locel or foreign government, re not allowable if the proceeding: (1)
relates to & violation of, or failu:e to comply with, a Federal, State, local or
foreign statute or :eguldtlon by the organization !(including its agents and

employees), and (2} results in any of the following dispositions:
(a} In a criminal proceeding, & conviction.

) ivil or administrative proceeding involving an
or s;miLar misconduct, a determination of corganizatiocnal

:
allegation of fraud k
liability

{c) In the case of any civil or administrative proceeding, the
imposition of a monetary penalty.

(di B firnal decision by an appropriate Federal o¢fficlal to

debar or suspend the organization, to rescind cr void an award, or to terminate
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nparagraph .01},

nne proczed
Slat:1-

1 7 ne same zllegoad
such proceedings shal H

any onge ol

o If o proceeding referred to in subparagraph b ois commenced by The
Paderal Sovernment and is resolved Dy conssent or Ccompromise pursuant tooan
agreement entered into py the organization and the Federal Government, then -ne

; r ization in connectlon with such proceedings that are

1 er subparagraph b may be aliiowaed to the exbtent
spetifrcalls provided in such agreement

d. 1If a procsecding referred to in subparagraph b is commenced by a State,

local or fereign government, the authorized Federal official may allow the costs
incurred by the organization for such proceadings, if such authorized offiicial
determines that the ¢osts wers incurred as a result of (1) a specific term or
condition of a federally-sponsored award, or (2) specific written direction of
an authorized 5Zficial of the sponscring agency.

2, (o3cs incurred in connecticn with procesdings described in
subgparagraph D, but which are not made unzllowable by that subparagraph, may be
allowed by the Federal Government, but only to the extent that:

{1) The costs are reascnable in relation to the activities reguired

to deal with the procseding and the underlying cause oI action;

}y Payment of the costs incurred, as allowable and allecable costs,
ted by any other prov1310n(s) of the sponsored award;

-
£

{
1s not prohibi

{2} The costs are not otherwise recovered from the Fed
GCovernment or a third party, either directly as a result of ti r
otherwise; and,

o)
©
)

{4} The percentage of costs allowed does not sxceed the percentage
determined by an authorized Federal official to be appropriate, considering the
complexity of the litigation, generally accepted principles governing the award

legal fees in civil actions inveolving the United States as a party, and such

er factors as may be appropriate. Such percentage shall not exceed 80

cent. However, if an agreement reached under subparagraph ¢ has explicitly
~onsidered this 80 percent limitation and permitted a higher percentage, then
the full amount of costs resulting from that agreement shall be allowable.

f. <Costs incurred by the organization in connection with the defense of
sults brought by its employess or ex-emplcoysges under sectionm 2 of the Major
Fraud Act of 1988 {(Pub. L. 100-700), including the cost of 211 relief necessary
to make such empleoyee whole, where the organization was found liable or settled,
are unallowable.

s of legal, accounting, and consultant services, and related
d in connection with defense against Federal Government claims or
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organlz any proceedlng Coverso Ly
SUIGEY S 1 generally witnhoid peyment
of suzh ests ¢l the Federal Government, the
Fegeral al payment upon provision of
adequate ce, and agreements Dy thne

<
T:10n Lo repay &ll vnallowaple costs, plus interest, if the costs are

Y
guently determined to be unazilowable.

1. Depreciation anc use

z. Compensation for the use of buildings, orther capital improvements, and
ggquipmert on hand may be made through use zllowance or depreclatlon. However,
except as provided in Attachment B, paragraph £, z combination of the twe
methods may not be used in connection with a single class of fixed assets le.g.,
buildings, cffice equipment, computer eguipment, etc.).

h. The computation of use zllowances or depreciation shell be based on the
acquisition cost of the asse=s invelved. The acgulsition cost of an asset
donated to the non-profit organizatiorn by a third party shall be its fair market
value at the time cof the donation.

c. The computation of use zllowances or depreciation will exclude:

{1y The cost of land:;

(2) Any portiom of the cost of buildings and eguipment borne by or
donated by the Federzl Government irrespective of where title was originally
vested or where i1t presently resides; and

{3) Bny portion of the cost of buildings and egulpment contributed
by or for the non-profit organizetion in satisfaction of a statutory matching

reguirement.

d. Where depreciation method is followed, the period of useful service
{useful 1ife) estabplished in each cese for usable capitasl assets must take 1lnto
ccnsideration such factors as type of construction, mature of the eguipment
used, technological developments in the particular program erez, and the renewal
and replacement policies followed for the individual items or classes of assets
inveived. The method of depreciation used to assign the cost of an asset (cr
group of assets) to accounting periods shall re f‘eﬁ* the pattern of consumption
cf the asset during its useful 1ife.

In the absence of clear evidence indiceting that the expected consumption of the
asset will be szgnificantly greatev or lesser in the early portions of its
useful 1ife than in the later portions, the straight-line method shall be
presumsd to be the appropriate method.

Depreciztion methods once used shell not ke changed unless approved in advance
by the cognizant Federal agency. When the depreciation method 18 introduced for

o
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. ¥hen Tne deprecisc.on method is used for ouildings, a huliding's shell
s e segragatad feom eacr building component (e, Dlumbinﬂ SYITem, neating,
:aﬂ a7 onclh ST and =ach Ltem cdepraciated over 118 esTimated
iding {i.=., =he sheil and all componenis) may o

depreciated over a single useful life

f. When the depreciation method is used for a parvizular class o 2hs,
no depreciation may be zllowed on any such assets that, ander subparag d,
woulid he viewed as fully depreciated. However, a razasonable use a2ilowance may
e negotietwd for such assets if warranted after taking into consideration the
amount of depreciation previously charged to the Federal Government, the
estimated useful life remaining at time of negotiation, the effect of any
increased maintenance charges or decreased s=fficiency due to age, and any other
fantors pertinent to the util:zation of ths asset for the purpose contemplated.

g. Where the use aliowance metnod is followed, the use aliowance for
buildings and improvement {including land improvements, such as paved parking
areas, fences, and sidewalks) will be computed at an annual ratz not exXcesding
two percent of acguisition cost.

The uze allowance for esguipment will be computed at an anmuial rate not exceading
s5ix and two-thirds percent of dﬁqulsiblon cost. When the use allowance method is

used for buildings, the entire building must be treated as a single asset: the
building's components f(e.g., pl mbing system, heating and air conditioning,
2tc.) canpot be segregated Ifrom the building's shell.

=

erzent limitaticn, however, need not be applied to =sguipment which is
tached or fastened to the building but not permanently fixed to it and

us=2d as furnishings or decorations or for specizlized purposes (e.qg.
denptist chalrs and dental trezatment units, counters, laboratcery benches bolt
to e floor, dishwashers, modular furniture, carpeting, etc.}. Such equipmen
will bhe considered as not being permanently fixed to the building if it can b
removed without the need for costly or extensive alterations or repairs fo the
building or the eguipment. Eguipment that meets these Criteria will be subject
to the 6 2/3 percent eguipment use allowance limitatjion.

‘he
me

(l_"

T
1
which
ti o

.

l

ot

h. Charges for use allowances or depreciation must be supported by
adequate property records and physical inventories must be taken at least once
every Two years (a statistical sampling basis is acceptable) o ensure that
assets exist and arse usable and needed. When the depreciation method is
followad, adequate depreciation records indicating the amount of depreciation
taken each period must also be maintained.

12. Donations and contributions.

a. Contributions or donations rendered. Contributions or donations,
including cash, property, and services, made by the organization, resgardless of
the recipient, are unallowable.

b. bDonated services received:

o
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(] The services are supported by a significant amount of the

indirect costs incurred by the non-profit organization; and

cost activity Is not pursu

fc) The direct
Federal Government.

} In those instances where there ig no basis for determining the
lue of the services rendered, the recipient and the cognizant
egotliate an appropriate elliccation of indirecr cost to the

(£} Wnere donated services directly benefit a proiect supported by

an awarda, the indirect cosis allocated to the services will be considered as &
part of the totzal costs of the project. Such indirect costs mey be relmbursec
under the award or used to meet cost sharing or matching requirements.

(%) The value of the donated services may be used to meet cost
sharing or matching reguirements under conditions described im Sec. .23 of
Circular B-2110. Where donated services are treated as indirect costs, indirect
cost rates will separate the value of the donations so that reimbursement will
not ke made.

c. Doneted goods or space,

{1) Domated goods; i.e., expendable personal property/supplies, and
donsted use of space may be furnwched to a non-profit corganizetion. The value of
.

the goods and space is not reimbursable either as a direct or indirect cost.

tions meyv be used to meet cost sharing or
conditions described in Circular A-110.

£ costs, indirect cest rates will separate
eimbursement will not be made.

{2y The velue of the don
matching share requirements under th
Wrnere donations are treated as indir
the value of the donations sc that r
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“he non-Urnl

“vLes, and any

will De aguitably apportioned o all
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acome geperated Irom any ol Zhese
“naran® unless such income has been T
anlzations.

ns the cost of the asss T c
in place. Bcguisition cost for equipment, for example, means the ne
r

IR

ot
o

T
jw
=
L
1

£ the squipment, including the cost of any modifications,
Iy | =

achments,

Y
ries, or auxiliary apparatus necessary Lo make it usable for the purpose

o
o
i
1t insurance, freight, and installation may be included in, or excluded
h

for whizh it is acguired. 2ncillary charges, such as tazes, duty, proiective in
transi

from the acguisition cost in accordance with the non-profit organization's
reguiar accounting practices.

{2z} "Equipment” means an article of nonexpendable, tangible p
property having a useiul life of more than one y=ar and an acguisition
which aguals or exceszds the lesser of the capitalization level =stablis
the non-profit organization for financial statement purposes, or $5000.

(3} "Special purpose equipment" means eguipment which is used only
for research, medical, scientific, or other technical activities., Examples of
special purpose sguipment include microscopes, z-ray machines, surgical
instruments, and spectrometers.

{4} "General purpose eguipment” means equipment, which is not
limited %o research, medical, scientific or other technical activities. Examples
include office eguipment and furnishings, modular offices, telephone networks,
information technology sguipment and systems, air conditioning sgquipment,
reproduction and printing equipment, and motor vehicles.

b. The following rules of azllowability shall apply to eguipment and cther
capital expenditures:




P Aara b -
T AVl LT

reve vLhe

e o Land, Lox
value or uvsefvl Jife are unaliowanlie

roval o the zwarding zgency.

When approved &= & di

o

ge pursuant Lo paragraph 12.k.141;,
be charged 1n the periocd in which
et

T
o5 ingurred, or as ctherwl erminec appropriéte by and

the awarding agency.

(L} Egquipment and other capital expenditu :re¢ unzllowable as
ingirect costs. However, see Attachment B, paragraph ., Depreciestion and use
allowance, for rules on the allowability of use allowances or depreci
buildings, capitzl improvements, and eguipment. Also, see Atlachment
paragraph 43., Rental costs of buildings and eguipment, for rules on the

lity of rental costs for land, buildings, and egquipment.

[l
S
O]
n

silowabilit

(6} The unamertized portion of any edquipment written off as a resul:
of & change in capitalization levels may be recovered by continuving to claim the

therwise allowable use zllowances or depreciztion on the eguipment, or by
amortizing the amount to be written off over z period of years negotiated with
the cognizant agency.

16. Fines and penaltises. Costs of fines and penalties resulting from
violations of, or failure of the organization to comply with Federal, State, and
locel Zaws and regulations zre unzllowable except when incurred as a result of

compliance with specific provisions ¢f an award or instructions in writing from
the awarding agency.

17. Fund raiszng and investment management costs.

a. Costs of crganized fund raising, including financial campaigns,
endowment drives, sclicitation of gifits and beguests, and similar expenses
incurred solely to raise capital or obtzin contributions are unallowable.

. Costs of investment counsel and staff and similar expenses incurred
selely o smhance income from investments are una’lo able.

c Fund reising and invesiment activities shall be allocated an
appropriate shere of indirect costs under the conditions described in
subparagraph B.3 of Attachment B.

a. (1) Gains and losses on sale, retirement, or other disposition of
depreciahble property shzall be included in the year in which they occur as
credits or charges to cost groupingi{s) in which the depreciation applicable to

~
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’

“hrough use allowances in lieu of depreciation

part of the puizhase
account 1n
'z} A loss resulzs from the failurs to maintain permissikle
a3 otherw.se provided in Artachment B, paragraph 22
(d) Compensation Lor the use of the property was provided
Q

in accordance with paragraph

Gains and losses arising from mass or extraordinary sales

ions shall be considered on a case-by-case basgis.

el

r

retirements, or other disposit

b. Zains or losses oI any nature arising Irom the sale or exchange of
property otcher than the property coversd in subparagraph a shall be excluded in
computing award costs.

19. Goods or services for psrsonal use. Cosis of goods or services for
parsonal use of the organizatlon's ﬂmgioye s are unallowable regardless of
whether the cost is reported as taxable in e To the amployess

20. Housing and persconal living expesnses.

a. Costs of housing (= , depreciation, maintenaice, utilities,
furnishings, rent, etc.), no&slng allowances and personal living expenses Zor’/cf
the organization's officers are unallowable as fringe benefit or indirsct costis
regardless of whether the cost is reported as taxable income to the employees
These costs are allowable as direct costs to sponsored award when necessary for
the performancz of the sponscred award and approved by awarding agencies.

b. The term "officers" includes current and past officers and employees.
21. 1Idle facilities and 1dle cabacity.

a. bs used in this section the following terms have the meanings set forth
below:

(1} "Facilities™ means land and buildings or any porticn thereof,
egquipment individually cr collectively, or any other tangible capital asset,
wherever located, and whether owned or leased by the non-profit organization.
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&, "CZost of idle faciiities or idle capacity' means costs such zs
malntenance, repair, houging, rent, and other related costs, €.¢., insurance,
interest, property texes zand depreciation or uvse alliowances

E. The costg of idie facilities are unallowable except Lo the exTent that:

They are necesgsary =¢ meet fluctuatlons =n worrxlcoad; or

s

{2y Elthough not necessary to meet fluctuations 1n
re necessary when acquired and are now idle because of change
equlfemenfs, efforts to achlieve more gconomical operations, r ar
ermination, or other causes which coulc not have been reasonably fo_eseen.
U der the exception stated in this subparagraph, costs cof 1dle facilities are
lowable for a reascnable period ¢f time, ordiparily not to exceed one year
depending on the initiative taken to use, lease, or dispese of such facilities.

A
EI‘

|'T

m

c. The costs ¢f idie capacity zre normal costs of doipg Pusiness and &are &
factor in the nmormal flucruations of usage or indirect cost rates Irom period to
period. Such costes azre allowable, provided that the capacity ls reasonably
anticipated to be necessary or was originaily reasomnable and 1s not subject to
reduction or elimination by use on other Federal awards, subletting, renting, cor
szle, 1n accorcdance with sound business, economic, or security practices.
Widespread idle capacity throughout an entire facility or among a group of
assets having substantielly the same function may be considered ldle facilities.

22. Insurance and ndemnification.

a. Insurance includes insurance which the organization is required 1o
carry, or which it approved, under the terms of the award and any other
insurance which the crganization meintains in connection with the general
conduct of its operations. This paragraph does not apply te insurance which
represents fringe benefits for employees (see subparagrapns £.g and E.1(2}).

N

of insurance required or approved, and maintained,

e

{l) Costs
pursuant tc the award are zllowable.

Coets of other insurance maintained by the organlzation in
the general conduct cof its operations are zlliowable subject to
limitations:

(7
connection with
the following

ru"y‘\“

iz] Types and extent of coverage shall be 1n accordance with
sound business practice and the rates and premiums shall be reazsonable under the
clrcumstances.




i¢l. Proyisnions for o4 ressrve ander a sesf-Iinsurance orogram

are allsowable to the ex-ent <hat types of coverage, sxtent of zoverage, rstes,
and premiums wouid have nesr alliowed had insurance besn purchased to cover the
rlaks r rezasonably estimated seif-insuran
chabiiliriecs : : Je for more than one vear #Iiter Lhe
provis.on iu mades, s=na.nl not exceed the Dpresent value of the Liablility
Voo insurance on the iives of trustses, nificers, or
“her snmplovzes holding positions of similar responsibilitiles e allowable only

D the extent
subparagraph 8.g{4i;
identified as the bsneficiary 1s unaliowable,

1 are allo
reprasents additional compe nsatlon isee
izatio

(f} Insurance against defects. Costs of ipsurance with
respect to any cosits incurred to correct defects in the orgapization’s material
or worimanship are unallowable.

T

{g) Medical liability [(malpractice) insurance. Medical
tiability insurance is an allowable cost of Federal rasearch programs only to
the extent that the Federal ressarch programs involve human subjects or training
of participants in research fechnigues. Medical liability insurance costs shall
be treated as a direct cost and shall be assigned to individual projects bpased
on the manner in which the insurer zllocates the risk to the population covered
oy the insurance.

{3} Actual losses which could have been covered by permissible
insurance (through the purchase of insurance or a self-insurance program) are
unallowable unless expressly provided for in the award, except:

D

{a) Costs incurred because of losses not covered under nominal
deductible insurance coverage provided in keeping with sound business practics

are alioswable.

(b) Minor lesses not coversd by insurance, such as spoilage,
, and disappearance of supplies, which occur in the ordinary course of
fions, are allowable.

b. Indemnification includes securing the organization against liabilities
to third persons and any other loss or damage, not compensated by insurance or
otherwisa., The Federal Governmsnt is obligated to indemnify thes organization
only to the extent expressly provided in the award.

a. Costs incurred for interest on borrowed capital, temporary use of
endowment funds, or the use of the pon-profit organization’s own funds, however
rapresented, are unallowable. However, Interest on debt incurred aftsr

September 29, 1995 to acquire or replace capital assets (including

™
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ov+deu o the agency willi COsST Ccognizancs

ite o the = ailiowapllity of interest on debt
oo the faci e needs JusTtiiicatlion Ifor Lhe

v snculd inc a minimam, tThe fcllowlng

(b} B statement zs to why current facilities are not aaequate

() & statement of planned future use of the

fe; 2 summary of the building contract with estimated cost
information and statement of source ancd use of funds

(f) 2 schedule of planned occupancy dates

{27 For facilities costing over $500,000, the non-profit
organization prepares, priocr to the acgquisition or replacement of the facility,
a lease/purchase analysis in accordance with the provisions of Sec. _ .30
through .37 of Circular 2-110, which shows that z financed purchase or capital
lease 1s less costly to the corganization than other leasing slternatives, on &
net present value basis. Discount rates used should be equal to the non-profit
organization's anticipated interest rates and should be nc higher than the fair
market rate available to the non-profit crganization from ap unrelated (“arm's
length") tnird-party. The lease/purchase analysis shall include a comparison of
the net present value of the projected total cost comparisons of both
alternatives cver the period the asset is expected to be used by the non-profit

rganization. The cost comparisons assoclated with purchasing the facility shall
include the estimsted purchase price, anticipated cperating and maintenance
costs (including property taxes, if applicable) not included in the debt
financing, less any estimated asset salvage value at the end of the period
defined above. The cost comparison for a capital lease shall include toe
estimated total lease payments, any estimated bargain purchese option, operating
and meintenance costs, and taxes not included in the capital leasing
errangement, less any estimated credits due under the lezse at the end of the
period defined above. Projected operating lease costs shall he based on the
anticipated cost of leasing comparable facilities at feir market rates under
rental agreements that would be renewed or reestablished over the period defined
above, and any expected maintenance costs and allowable property taxes to be
borne by the non-profit organizarvion directly or ass part of the lease
grrangament.
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(5, Reimpursements are limited to the lsast ©os

o tie toTal cost analysis reguired under subparagraph- (b . For example, 17 an
optvating iease is determined to be less costly than purchasing through debt
financing, then reimbursemsnt is limifad “o the amount detsrmined i leasing had
bearn used. In all zases whers a lease/purchase analysis Is performed, Federal
reimbursenent shall be based uposn the least expensive alternativa,
f6: Nom-profit ganizations are also subject to the following
condlitrons:
{a) Interest on debt incurred to Iinance or resiinance asseis
acquired pefore or reacquired after September 29, 1985, is not allowable.
‘b Interest attributable to fully deprecilated assets is
utiallowable
{c) For debt arrangements over 51 million, urnless the non-
t purchase

rganization makes an 1nitial eguity contribution Lo the zsse
cent or more, non-profit organizations shall reduce claims for interest

o

axpensz by an amount equal to imputed intzrest earnings on excess cash ilow,
which is to be calculated as follows. Znnually, non-profit organizations shal:
prepare a cumulative {from the inception of the project) report of monthly cash
flows that includes inflows and ocutflows, regardless of the funding source.
Inflows consist of depreciation expense, amortization of capitalized
construction interest, and annual interest expense. For cash flow calculations,
the annual inflow figures shall be divided by the number of months ip the yesar
{usually 12} that the building is in service for monthly amounts. Outflows
consist of initial equity contributions, debt principal payments (less the pro
rata share attributable to the unallowable costs of land) and interest payments.
Where cumulative inflows exceed cumulative outflows, interest shall be
alculated on the excess inflows for that period and be trezated as a reduction
to allowable interest expense. The rate of interest to be used to compute
earnings on excess cash flows shall be the three month Treasury Bill closing
rate as of the last business day of that month.

Q

{d) Substantial relocation of federally-sponsocred activities
from a facility financed by indebtedness, the cost of which was funded in whole
or part through Federal reimbursements, to another facility prior to the
explration of a period of 20 years redquires notice to the Federal cognizant
agsncy. The extent of the relecation, the amount of the Federal participation in
the financing, and the depreciation and interest charged to date may reguire
negotiation and/or downward adjustments of replacement space charged to Federal
programs in the future.

(e} The zllowable costs to acguire facilities and equipment
are limitad to a falr market value available to the non-profit organization from
an unrelated ("arm's length") third party.

S 38 AT TACHMENT

o CETREY R

PAGE..25.... OF 2.5 PAGES




oo Trhe f¢icows e sefiniTions are L e used

Dal é”VaUL:

construction costs, acguisition costs, and other such costs capitea’i
accordance with GLAP.

(3] AsseTt cosis means the capitalizable costs of an asset, including
z

r
ed in

24 . Labor relaticns costs. Costs incurred in mealintainlng satisfactory
reletions between the organization and its employees, including costs of labox
maLagement committees, emplovee publications, and other related activities are
zaliowabie,

25. Lobbying.

. Notwithstanding cther provisions of this Circulaxr, costs associated

with the following activities are unallowable

{1} Lrtempts to influence the outcomes of any Federal, State, or
loral elerction, referendum, initiative, or similar procedure, through in kind or
cash contributions, endorsements, publicity, or similar activity

{2} Estezblzshing, admﬁniﬁfe*ing, contributing to, or paying the
eypenses of s political party, campaign, pelitical acti on committes, or other
organization estzblished for the purpose of influencing the ocutcomes of
elections;

(3} Eny attempt o influence: {i) The introducticn of Federal cr
State legislation; or (ii) the enactment or modification of any pending Fed leral
or State legisiation through communication with any member cor employee of the
Con gfese or State legislature (including efforts to influence State or local

ciais ro engage in similar lobbying activity), or with any Government
ial or emplovee in connection with a decisicn to sign or vete enrolled
letion;

{£} Eny attempt to influvence: (i) The Introduction of Federal or
State legi cr (ii) the enactment or modification of apy pending Federal
or State legislation by preparing, distributing or using publicity or
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GrmhOng  TamvesIan)

the coverage of

“1; Providing a technical znd Zactual presentation of information on
reiated to the performance of a grant, contract or other
hearing testimeny, statements or letters to the Condgress or 2
, or subdivision, member, or cognizant staff member thersof, in

=}
response vo oa documented request (inciuding a Congressional Record neotice
reglesting testimony or statements for the record at 2 regularly scheduiezd
hearing} made by the recipient member, legislative body or subdivision, or a
cognizant staff member thereof; providasd such information is readily obtainable
and can be resadily put 1in deliverable form; and further provided that costs
under this section for travel, lodging or meals are unallowable unless incurred
—o offer testimony at a regularly scheduled Congressional hearing pursuant to a

en regquest for such orescnta* on made by the Chairman or Ranking Minority
r of the Zommitiiese or Subcommittes conducting such hearing.

Writ

Memb

rf

2]

{2) Any lobbying made unallowable by subparagraph a(3) to influence
State legislation in order to dirsctly reduce the cost, or fo avoid material
impairment of the organization's authority to perform the grant, contract, or
other agreement.

{3) Eny activitlty specifically a
with funds from the grant, contract, or other agree

<. [1) When an organization sesks reimbursesment for indirect costs,
total lobbying costs shall be separately identified in the indirect cost rate
proposal, and theresafter treated as other unalilowable activity costs in

accordance with the procedures of subparagraph B.3 of Attachment 2.

t2) Organizations shall submit, as part of the annual indirect cost
rate proposal, a certification that the regquirements and standards of this
paragraph have been complied with.

{3) Organizations shall maintain adequate rescords to demonstrate
that the determination of costs as being allowable or unallowable pursuant to
paragraph 25 complies with the regquirements of this Circular.

(4) Time logs, calendars, or similar records shall not be regquire
to be created for purposes ¢of complying with this paragraph during any
particular calendar month when: (1) the employee engages in lobbying {as defined
in subparagraphs {a) and (b)) 25 percent or less of the employese's compensated
heurs of employment during that calendar month, and (2) within the preceding
five-yzar period, the organization has not materially misstated allowable or
unallowable costs of any nature, including legislative lobbying costs. When
conditions (1) and {2} are met, organizations are not reguired to establish
records to support the allowabliliy of claimed costs in addition to records
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d. Ezz in eTTempiing LC
improperey influ emgloyes or officer of
the Execut:-ve Br congaiceretion oY to act
regarding & sponso gre & are unallowabkle. Imnroper
influence means any influence Tnat induces ¢r tTends to induce a Federzl empiovee
or officer toc give consideration or T¢ act regarding a federzily-sponscred
agreement or r gu*a;ory matter on any basis other than the merits of the matter.
26. Losses on other sponscred agreements cor contracts. Any excess of costs
over LnCome on any award 1s unallowable zs & cost of any otner award. This
inciudes, but is not limited to, the organization's contributed portion by

reascnh of cost sharing agreements or any under-recoveries through negotiation of
lump sums for, or ceillings on, indirect costs.

2ir costs. Costs incurred for necessary malintenance,
puildings and equipment (including Federzl property unless
otherwise provided for) which neither add to the permanent value of the property
nor appraciably prolong its intended life, but keep it in an efficient operating
condition, are allowable. Costs incurred for improvements which add tc the
permanent vazlue of the buildings and eguipment or appreciably prolong their
intended life shall be treated es capitel expenditures (see paragraph 15).

27. Maintenance and rep:
repalr, or upkeep of il

28. Materizls and supplies costs.

a. Costs incurred for materials, supplies, and fabricated parts necessary
to carry out &z Federal award are zliowable

b. Purchazsed materiais and supplies shall be charged at thelr actual
prices, net of applicable credits. Withdrawals from genersl stores or
stockrooms should be charged at their actual net cost under any recognized
method ¢f pricing inventory withdrawals, consistently applied. Incoming
transportation charges are a proper part of materials and supp.ies costs.
c. Only materizle and supplies ly used for the performance cf a

actu
Federal award may be charged as direct co

all
ists

d. Wnere federally-donated or furnished materials are used in performing
the Federal award, such materials will be used without chearge.
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i, ™emperships, SYLsSCriptions, and professicnal activity Co0SULE.

2. WO5LE OF

“ion's subscriptions to bus.iness,
re allowable

LT oy ¢ommunity organization are

=. Costs »f membership 1n any civi
with prior approval by Federa! cognizant agency.

4. Costs of membership in any country club or socizal or dining club or
organization are unalicwable.

31. Organization costs. Ezxpenditures, such as incorporation Zees, brokers'
feas, fees to promoters, organizers or management consultants, attornays,
accountants, or investment counselors, whether or not employges of the

organization, in connection with establishment or reorganization o0f an
crganization, are unallowable except with prior approval of the awarding agency.

2
v
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ge

Page charges in proiessional journals. Page S
T of rs

har professional
journal publications are allowable as a necessa art arch Tosts, where:

<
o0

a. The research papers report work supported by the Federal Government;

b,  The charges are levied impartially on alil
31

research papers published by
the journal, whether or not by federally-sponsored aut S

hox

33. Participant support costs. Participant support costs ars direct cosis for
itams such as stipends or subsistence allowances, travel dllOWanC , and
registration fszes paid to or on behalf of participants or trainees ’but not

gi

employees) in connection with meetings, conferences, symposia, or training
ojects. These costs are allowable with the prior approval of the awarding
an

34. Patent costs.

a. The follewing costs relating to patent and copyright matters are
allowable: (i} cost of preparing disclosures, reports, and other documents
required by the Federal award and of searching the art to the extent necessary
to make such disclosures; (il) cost of preparing documents and any other patent
costs in c¢onnection with the f£iling and prosecution of a United States patent
asplication where title or royalty-free license is required by the Federal
Government to be conveyed to the Federal Government; and (1ii) generzl
ounseling services relating to patent and copyright matters, such as advice on
patent and copyright laws, regulations, clauses, and employee agreemenis (but

0
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cutInc any foreign
wWhere the Federal
license tTo the Federal

2Csts for use of patents

Governpment (Ut

anc Copyrights:.

25,  Flant and homsland security cost
i or routine and homeland sec
Wory procucts are zllowable. Such co
and uriforms of personnel engaged in
contracstual security serviges; consu
nomeland and plant security purposes
other capitzl expenditures, of this Ci

nd reascnable expenses
cilitiles, personnsl, anc

e not limlited to, wages

eduipment; barriers;

erpenditures for

T To paragraph 15., Eguipment and

& FPre-agreement costs. Pre-award coste are those Iincurred prior to the
ffective date of the award directly pursuant to the negotiation and in
nticipation of the award where such costs are necessary to comply with the
oposed delivery schedule or period of perfcrmance. Such costs are alilowable
ly to the extent that they would have beer zllowable 1if incurred after the

¢ of the award and only with the written approval of the awarding agency.

37. Professional services costs.

=
T
{2

a. Costs of professional and consultant services rende by persons who

are members of a particular profession or possess a special <£kill, and whe are

not officers or emplovees of the non-profit orgamnizaticn, are allowsble, subject
o subpearagraphs b and ¢ when reasonable in relation tco the services rendered

and when not centingent upon recovery of the costs from the Federal Government.

iegael and relzted services are limited under Attachment E,

b. In determining the allowability of costs in a particular case, no
single factor or any special combination cf factors is necessarily
determinative. However, the following factors are relevant:

Tne nature and scope of the service rendered in relztion to the

{2} The necessity of contracting for the service, considering the
non-profit organization's capability in the particular area.
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amplovment rather than contraciing.

{7) The gualifi

o ndividual or Concern rendering The
service anc the customary fees charg c

lally ou non-Faderal awards.
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‘8 Adequacy o agreement for the servic
of Tne service, est;ma:e of vime raeguired, raze of compenszTiionm, &nd

TErmination Drovisions) .

In addition to the factors in subparagraph b, ratainer feas t
e mist be supported by evidence of bena fide services availabl

29. Puklication and printing coSts,

a. Publication costs include the costs of printing (including the
rocesses of composition, plate-making, press work, binding, and the end
osducts produced by such processes), distributien, promotion, mailing, and
eneral handling. Publication costs also inciude pade Chargss in professional
publications.

LQ oo
'1

b, If these costs are not identifiable with a particular cost cblective,
they should be allocated as indirect costs to all bensfiting agtivities of the

non-profic crganization.

c. Page charges for professional journal publications are alliowable as 2z
necessary part of resszarch costs whars:

(1) The research papers report work supported by the Federal
Governmant: and

charges are levied impartially on all research papers

a
oublished by nal, whether or not by federally-sponsored authors.

28, Rearrangement and alteration costs. Costs incurred for ordinary or normal
rearrangement and alteration of facilities are allowable. ©Special arrangement
and alteration costs incurred specifically for the project are zllowable with
the prior approval of the awarding agency.

40. Recgonversion costs. Costs incurred in the restoration or renabilitation of
the non-profit organization's facilities to approximately the same condition
existing immediately prior to ceommencement of Federal awards, less costs related
to normal wear and tear, are allowable.

7
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1 . Lant
L0 & well-mana urtment program. Wnere the organization uses emplovment
agencies, cost not irn excess of stzndard commercial rates for such
SErvices are a

o] i publications, costes of help wanted advertising that includes zolor,
includes advertising materiel for other tThan recruitment purpcses, or is
excessive in size (taking into congideration recruitment purposes for which
intended and normal organizational practices in this respect), are unzllowable.

c. Costs of help wanted advertising, special emoluments, fringe benefits,
and salary allowances incurred to attract professionzl perscnnel from other
organizations that do not meet the test of reasomnableness or do not conform with

the established practices of the organization, are unallowablie.

d. Where relocation costs incurred incident to recruitment of z new
emplovee have been allowed either as an allocable direct or indirect cost, and
the newly hired employee resigns for reasons within his control within twelwe
months after being hired, the organization will be reguired to refund or credit
such relozation costs to the Federal Government.

472. Relocation casts

a. Relocation costs are costs incident to the permanent change of duty
gscignment {(for an indefinite period or for a stated period of not less than 12
months) eof an existing employse or upen recruitment of 2 new employee.
Helocation costs are allowable, subject to the limitation described in
subparagraphs b, ¢, and d, provided that:

{1} The move 1s for the benefit of the employer.
{?) Redimbursement to the employvee is in accordance wWith an
established written pelicy consistently folleowed by the employer.
{2} The reimbursement does not exceed the emplovee's actual (or
reascnably estimated) expenses.

b. Allowakble relocation costs for current employees are limited to the
fcilowing:

(1} The costs of transportation of the employee, members of his
immediate family and his household, and personzl effects to the new locaticn.

~
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noladang advance Trip Time.

tne vaczant former home

S new permanani home, such 2%
unds ‘exnclusive of fixing up s¥penses!,
nsur

; b L a
maintenance of buildings and gro
2 axes, and property 1

5% Dther necessary and reasonaple expenses normally incident to

relocation, such as the oosts of canceling an unerpired lease, disconnecting and
and purchas:ng insurance against loss of or

reinstaiiing household appliances,
damages to persomnal property. The cost of canceling an unegxpired icase is
limited to three times the monthly rental.

c. BAllowable rezlocation costs for new employess are limited to those
described in (1) and (2) of subparagrach b. When relocation costs incurred
lncident to the recruitment of new smployees have been allowed either as a
direct or indirect cost and the employee resigns for reasons within his contyol
within 12 months after hire, the organization shall refund or credit the Federzl
Government for its share of the cost. However, the costs of travel to an
overseas location shall be considerad travel costs in accordance with paragraph
50 and not relocation costs for the purpose of this paragraph if dependents are
not permit-ad at the location for any reason and the costs do neot include costs
of transporting housshold goods.

d. The following costs related to relocation are unallowable:

9]

{1} Fees and other costs associated with acguiring & new home,
{2y A loss on the sale of a former home.

{3} Continuing mortgage principal and interest payments on a home
sold.

o
i
J
s

[la)

{4) Income taxes paid by an employee related to reimbursad
relocazion Costs.

43, Rental costs of buildings and equipment.

&. Subject to the iimitations described in subparagraphs b. through d. of
*his paragraph 43, rental costs are allowable te the extent that the rates are
reasonable in light of such factors as: rental costs of comparable property, 1f
any, market conditions in the area; alternatives availlable; and, the type, 1life
expectancy, condition, and wvalue of the property leased. Rental arrandgements
should be reviewed periodically to determine if circumstances have changed and
other options are available.

b. Rental costs under “sale and lease back” arrangements are allowable
only up to the amount that would be allowed had the non-profit organization
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L, o non-profilt OXYENIIE&LICLE UnGEeT SOMIDT SOLTrO
members; and (111; & non-profit

cfiicer, or key emplovee of the non-profiz
eitner cdirectly or through corperations,

U . b which they hold & contrclling Zntaerest. For
example, & non-profit organization may establisnh a separate corporaticon for the
sole purpose of owning property ana leasing it back to the non-prefit
aorganliczation.

costs under leases which are reguired to be itreated as capital
GaEF are allowable only up to the amount (as explained in
subpa:agrapn L) that would bes zllowed had the non-prcfit organization purch
the property on the date the lease agreement was executed. The provisions
Financial Accounting Standards Board Statement 13, Accounting for Leases, a
be used o determine whether a lease is a capital lease. Interest costs related
to capital leases zre allowable to the extent they meet The criteria in
subparagraph 22. Unzllowable costs include amounts paid for profit, managesment
fees, and taxes that would not have been incurred had the non-prcfit
crganization purchased the facility.

S R

44. FRoyalties and other costs for use of patents and copyrights.

a. Royalties on a paifent or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or rights thereto, necessary for the
proper performance of the award are allowable unless:

{1} The Federal Government has a license or the right to free use of
the patent or copvright.
{Z) The patent or copyright has been adjudicated te be invalid, or

Las been administratively determined to be invalid.
{3} The patent or copyright is considered to be uneniorceable.
{4) The patent or copyright is expired.

. Special care should be exercised in defermining reasonableness where
the royalities may have arrived at as a result of lesg-thap-arm's-length
bergaining, e.g.:

{1) Rovalties pzid to persons, including corporations, affiliated
with the non-profit corganization.

i7) Royalties paid to unaffiliated parties, including corporations,
under an agreement entered into in contemplaticon that e Federal award would be
made .
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470 Gelling and marketing. nats »f selling and markeiing any products oz
nzrvices of the non-profit organization ars unallowable funiess allowed under
Avvacihwnent B, paragraph : 2 <03, Howevar, these
costs are allowable as P Zhe)e! by awarding agencies,
when they are nesessary for the periormance of Federal programs.

a6 Specialized service IZscilities

2 Trne costs of services provided py highly compliex or specialized
fanriltiles nperated by the non-proifit organization, such as computers, wind
tunnels, and reacrors are allowable, provided the charges 0y the services mast
the conditions of either 46 b, or c. and, in addition, take into account any

items of income or Federal

financing that gualifv as applicable credits under
Attachment B, subparagraph R.

cf this Circular.

Ulﬂ

b. The costs of such services, when material, must be charged directly to
applicable awards based on actual usage of the services on the basis of a
schedule of rates or established methodology that {i) does not discriminate
against federally-supportaed activities of the non-profit organization, including
usage by the non-profit organization for internal purposes, and !(ii) is designed
to recover only the aggregate costs of the services. The costs of each service
shall consist normaliy of both its direct costs and its allocable share of all
indirect costs. Rates shall be adjuste at least biennially, and shall take
into consideration over/under applied costs of the przvious periodi(s),

c. Where the costs incurred for a service are not material, they may be
allocated as indirect costs.

d. Under some extraordinary circumstances, where it is in the best

interest of the Faderal Government and the institution to sstaiblish alternative
costing arrangements, such arrangements may be worked ocuvt with the cognizant
Federal agency.

47. Taxes.

a. In general, taxes which the crganization is reguired to pay and which
are pald or accrued in accordance with GAAP, and payments made to local
governments in lisu of taxes which ars commensurate with the local government
services received are aliowable, except for (i} taxes from which exemptions are
available to the organization directly or which are available to the
organization based on an exempticn afforded the Federal Government and in the
latter case when the awarding agency makes avallable the necessary exemption
certificates, {ii) special assessmenis on land which represent capital
improvements, and (iii} Federal income taxeés.

b. Any refund of taxes, and any payment tc the organization of interest
therason, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, as appropriate, to the Federal Government.
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5 Jdsaple : ot &
Giher worl snela not be allo ss tThe non~proflt crganization submiis
evidence “hat 11 would not r tems al <ost withoul sustaining a loss
in deciding wnether such ite sonakly usable on otner worl of the non-
proefit organication, the awa: cy should corsider the norn-proiiz
organlzation’z plans and ord rrent and scheduled activity

anecus purcheases of common :»tems Dy the non-profit organization shzail
ed &s evidence that such iitems are reasonably usable on the non—profit
—ion's other work. Any acceptance of common iltems as allocable To the
tion of the Federal award shall be limited to the extent that the
such items on hand, in transit, and on order are in excess of tThe
antirarive reguirements of other work.
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f in a particular case, despite z2ll reascnable efforts by the non-
anizaticn, certain costs cannot be discontinued immedistely alter the
e date of termination, such costs ave generally zallowable within the

s set forth in this Cirecular, except that any such costs continuing
mination due *o the megligent or willful fallure of the non-profit
organrization to discontinue such costs shall be unallowable.

o. Loss of useful value of special tooling, machinery, and is generslly

{1} Such special tooling, special machinery, ©r equipment g not

V-

reasonably capable of use in the other work of the non-profit crganizatlion,

!2) The interest of the Federal Government is protected by transfer
of title or by other means deemed appropriate by the awarding agency, and

{3} The loss of useful value for any one terminated Federal award is
limited to that porticn of the acguisition cost which bears the same ratio to
the total acguisition cost as the terminated portion of the Federal award bears
tc the entire terminated Federzl award and other Faderal awards for which the
special tooling, special machinery, or eguipment was acquired.

d. Rentzl costs under unexpired leases are generally allowable where
learly shown tc have been reasonably necessary for the performance of the
terl_natﬁd Federal award less the residual value of such leases, 1f:

8]

{1) the amount cf such remtzl claimed does not exceed the reasonable
use value of the property leased for the period of the Federzl award and such
further period as may be rezsonable, and

21 the non-profit organizetion makses all reasonable efforts teo
terminate, & s;gp settle, or otherwise reduce the cost of such lease. There
alsv may be cluded the cost of alterations of such leesed property, provided

m -
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SUY Beooounting, legal, olericel, and 2imdlar costs rsasonably

st The preparat.or and presentation 1o the awarding agency of
sa-lemsnt Claimg and supporting date with respach Lo the tiyminated portion of
she Federal award, unless the terminetion is for dsefault ‘sze Subpart 61 ol
Clrvouiar A-110.0: and

{n} The “ermination and settlement of subawards.

Indirect costs related to salaries and wages incurred as

{3)
settlement expenses in subparagraphs (1) and (2). Normally, such indirect costs
shail be limited to fringe benefits, occupancy cost, and immediate supervision.

th

Claims under sub awards, including the allccables portion of claims
which are common to the Federal award, and to other work of the non-profit
organization are generally allowable.

An appropriate share of the non-profit ocrganization's indirect expense may be
ailocated to the amount of settlements with subcontractoers and/or subgrantees,
provided that the amount allocated is otherwise consistent with the basic
guidelines contained in Attachment A. The Iindirect expense sc allocated shall
eyxclude the same and similar costs claimed directliv or indirectly as settiement
expensas.

49, Training costs.

a. Costs of preparation and maintenance of a program of instruction
including but not limited to on-the-job, classroom, and apprenticeship training,
designed to increase the vocational effectiveness of employszes, including
training materials, textbooks, salaries or wages of trainees (excluding overtime
compensation which might arise theresfrom), and (i) salaries of the director cof
training and staff when the training program is conducted by the organization:;
or (ii) tuition and fees when the training is in an institution not operated by
the organization, are allowable.

b, Costs of part-time education, at an undergraduate or post-graduate
college level, including that provided at the organizat:ion's own facilities, are
allowable oniy when the course or degree pursued is relative te the field in
which the employee is now working or may reasonably be sxpected to work, and ars
limited to:

(1) Trazining materials.

(2) Textbooks.
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(61 Streight-Time COMDEnNsS&Tion for time spent
g-Tending classes during werking hovrs not ; 5 & hours per year and
only to the exient thet circamstasnces do not permit the operstion of claszses or

arrtencance at classes efter regular working nours; otherwise, such compensation
is una-lowakle.
c. Costsg of tuition, fees, trzining materzals, &and textbooks (but not

subsistence, szlzry, or any other emoluments) in connectlon with full-time
gducation, including that provided at the orgaznirzation's own facilities, at a
poust-graduate (but not undergraduate} college level, zre alliowable only when the
course or degree pursued 1s relaved o the field ip which the emplovee i1s now
Wworking or mey reasonably be expected to work, and only where the costs receive
the prior approval cof the awarding agency. Such costs are limited toc the cosis
attributable to 2z total period not to exceed one schocol year for sach employes
30 trzined. In unusual cases the period may be extended.

d. Costs of attendance cf up to 16 weeks per employee per year at
specialized programs specifically designed to enhance the sffectiveness of
sxecutives or managers or to prepare employees for such positions are allowable.
Such costs include enrollment fees, training meterials, textbooks and related
charges, employees' salaries, subsistence, and travel. Costs allowable under
this paragraph do not include those for courses that are part of 2z degree-
oriented curriculum, which are allowable only to the extent set forth in
subparagraphs b and c.

€. zintenance expense, and normal depreciation or fair rental, on
acilities owned or leased by the organization for training purposes are
allowable =0 the extent set forth in paragraphs 11, 27, and 50.

Hy

f. Contributions or donations o educaticnzl or training institutions,
inciuding Zhe domation of facilities or other properties, and scholarships or
fellowships, are unallowablie.

g. Training and education costs in excess of those otherwise allowable
under subparagraphs b and ¢ may be allowed with prior approval of the awarding
agency. To be considered for approval, the organizaticn must demonstrate that
such costs ere consistently incurred pursuant to an established training and
education program, and that the course or degree pursued is relative to the
field Zn which the employee is now working or may reasonably be expected to
work.

50. Transporiation costs. Transportation costs include frelight, express,
cartage, and postage charges relating either to goods purchased, in process, or
delivered. These costs are allowable. When such costs can readily be identifled
with *he items involved, they may be direcily charged as transportetion coste cor

s Y
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= General. Travel costs are “he sxpenses for fran
aubhninience, and ralated lteams incurred by emplovess who o
al business o the non-proi crgarnization.  Sulh 2 T
z ane 1

ar: achtua; Cost basis, on a per
or on a combination of the Two, provided the met

Lnicurred,
an entire trip and not to aselected days of the crip, and
consistent with those normally azllowed in like clircumstanc t
ocrganizaticn’s non-federallv-sponsored activities.

bh. Lodging and subsistence. Costs incurred by employees and vificers for
travel, including costs of lodging, other subsistence, and inclidental expenses,
shall be considered reasonable and 2llowable only to the extent such costs do
not exceed charges normally allowed by the non-profit organization in Its
regular operations as the result of the non-profit organization’s wWritten travel

policy. In the absence of an acceptable, written ncn-profit organization policy
regarding travel costs, the rates and amounts established under subchapter I of
Chapter 57, Title 5, United States Code [“Travel and Subsistence Expenses;
Mileage Rllowances”), or by the Administrator of General Services, or by the
Preszident !or his or her designee) pursuant to any provisions of such subchapter
shall apply to travel under Federal awards {48 CFR 31.205-4&la})}

z. Commercial air travel.

(1 AlrLa"e costs in excess of the customary standard commercial

alrfare {coach or equivalent), ¥Federal Government contract airfare (where
authorized and available), or the lowest commercial discount airfare are
unallowable except when such accommodations would: {a) reqguire circuitous

routing; (b} require travel during unreasconable hours; {(c) excessively prolong
travel; (d) result in additional costs that would offset the transportation
savings; or (e) offer accommodations not reascnably adedquate for the traveler's
medical needs. The non-profif organization must justify and document these
conditions on a case-by-case basis in order for the use of first-class airfare

to be allowable in such cases.

{2} Unless a pattern of avoidance is detected, the Federal
Government will generally not guestien a non-profit organization's
determinations that customary standard airfare or cther discount airfare is
anavailable for specific trips if the non-preofit organization can demonstrate
zither of the following: {a) that such airfare was not available in the
specific case; or {b) that it is the non-profit organlLatlon 5 overall practics
to make routine use of such airfare.

d. Rir travel by cti.er than commercial carrier. Costs of travel by non-
profit organization—-owned, -leased, or ~chartered aircraft include the cost of
lease, charter, operation (including personnel costs), maintenance,
depreciation, insurance, and other related costs. The portion of such costs
that excesads the cost of allowable commercial ailr <travel, as provided for in
subparagraph] ¢., is unallowable.

e ——— Y
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hoipvance Tachnology Institute (BT

B ogreane TrnaraT o, o Caiiforrnia
American Institutas of kesearcn [AIR;, Washington 0.7

Anoratory, Thilzaao,

Comicisaion, Washington, DT

institute, Headguartersd in lcolumbus, Ohio

Brookhavan Mational Laboyatory, Upoon, Hew

Tharies Stark Draper Laboratory, Incorporated, Cambrodge, Massachuset:
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CTNE Corporatinn [(CNACY, Blexandria, Virginia

Environmental

ITT Res=zarch Institute, CThizago, Illincis

Inszitute of Gas Technology, Zhicago, Illinois

LMI, McLean, Virginia
Mitre Corporatioc Badford, Massachusettis

ystems, Inc., Talls Church, Virgirnia
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National Radiclogical Astronomy Observatory, Gresn Bank, West Virginia
National Renewable Ensrgy Laboratoery, Golden, Colorado

Cak Pidge Associated Universities, Oak Ridge, Ternnesses

Rand Corpcration, Santa Monica, California

Research Triangle Institute, Research Triangle Par North Carclina
Riverside Ressarch Institure, New York, New York

South Carolina Resezrch Buthority (SCRA}, Charleston, South Zarolina

~
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3. Eescission and Supersessgion. This Circular vescinas Circular Z-128,
"mudits of State and Local Governments," issued April 12, 1985, ané supersedes
the prior Circular Z2-123, "Audits of ¢nstitutions of Highsr Education and
Other Non-Profit Institutions," issued April 22, 198€. For effective Zdates,
See paragraph 10.

4, Policvy Except ag provided herein, the Standards set forth in thnis
Circular sha 11 be applied by all Federzl agencies. If any statute

specifically prescribes policies or specific :equirements that differ from the
standards provided herein, the provisions of the subseguent statute shall
Jovern.

Federal agencies shall apply the provisions of the sections of this
ular to non-Federal entities, whether they are recipients expending

-
Circu

Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entity (a
recipient or another subrecipient).

This Circular does mot apply to non-U.S. based entities expending
Federal awards received either directly as a recipient or indirectly as a
subrecipient.

5. Definitions. The definitions cf key terms used in this Circular are
contailned in § .105 in the Atrtachment to this Circular.
6. Reoguired Action. The specific reguirements and responsibilities of

Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular. Federal agencies

making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regqulations as provided in
Section 10 (below), unless different provisions are reguired by Federal
statute or are approved by the Cffice of Management and Budget (OMB) .

7. OME Responsibilities. OMB will review Federal agency regulations and
-mpiﬂmentd ton of this Circular, and will provide interpretations of policy
quu;rements and assistance to ensure uniform, effective and efficient
implementation .

8. Information Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial $tandards and Reporting Branch, Office
of Federal Finamcial Management, Office of Management and Budget, Washington,
DC 20503, telephone (202) 395-39393,

(=
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Subpart A--General

§ L1436 Purpose.
scandards for obiairing oonsistency and unilormity
zne audit of neon- Fadeval ant 25 exwvending Fsderal
-Federal entity that expends Fadesral awards which
ar

that 1s a public accountant or a Federal,

ruditcor msans an auditor,
Scate or local government audit organization, which meecs the general
standards specified in generalily accepted government auditing standards
{(BAGRS) . The term auditor doss not intclude internal auditors of non-profi:t
organizations.

Audit finding means deficiencies which the auditor is required by
§ .51G6{(a) to report in the schedule of Ifindings and questioned costs.

CrDA number means the number ascsigned to a Federal program in the
Catalog of Federal Domestic Asgistance (CFDA) .,

Cluster of programs means a grouping of closely related programs that
share common compliance requirements. The types of clusters of programs are
research and development (R&D), student fimancial aid (SFA), and other
clusters. “Other clugters® sre as defined by the Office of Management and
Budget (OMB] in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of & cluster of programe. When designating an “"other cluster," a
State snall idencify the Federal awards included in the cluster and advise the
subrecipients of compliance regiirements applicaikle teo the cluster, consistent

with § .400(4) (1) and § .400(4) (2), respectively. A cluster of programs
shall be considersed as one program {or determining major programs, as
described in § .320, and, with the exception of R&D as described in

5 .200(c), wnether a program-specific audit may be slected.

oonizant agency for audit means the Pederal agency designated to carry
responsibilities described in § .4p0{a} .

<
out the
Compliance supplement refers to the Circular 5-333 Compliance
Supplement, included as Appendix B to Circular A-133, or such documents as
OME or its designes way issue to replace it. This document is available from
the Government Printing Office, Superintandent of Documents, Washindton, DC
20402-8325.

Corrective action mesans action taken by the auditee that:

{1} Corrascts identified deficiangiss;
{2} Produces recommended improvements; or

{3) Demonstrates that audit findings are either invalid or do not
warrant auditeese action.

Federal agency has the same meaning as the term ageney in Section 5521{(1)
of title 5, United States Code.

deral award means Federal financial assistance and Federal cost-
ament contracts that non-Federal entitles receive directly from

Fe
imburs
1 awarding agencies or indirectly from pass-through entities. It doss

4
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Feaersl awarding agency means the Fedsral agency that provides an award
gilrectly Uo "he recipient.

Federal tal aszistance meals aSSistance Lhiat o
receive or adminlster in the form of crants, loans, loan gua
(including donated surplus propertyl, cooperatlve agreements,
subszdies, insurance, food commodicieg, direct appropriations, and other
assistance, but does ot ts recelved as reimbursement for
services rendered to individuals &5 described in §_ .205(h} and E  .205(i)

Federal program means:

(1} Bll Federazl awards to & non-Federal entity assigned & Single

LI

number in the CFDA.

(z) When nc CFDA number is zesigned, all Federal awards from the same
agency made for the same purpose should be combined and considered ons
program.

{2) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:
(i) Research and development (R&D);
{1i) Student financial aid (8FL}; and
{1idi} "Other clusters," as gescribed in the deflinition of clustcer

of programs in this section.

GAGARE means generally accepted government auditing standards issued by
the Comptrcller General of the United States, which are applicable to
financial audits.

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPEL) .

Indian tribe means any Indian tribe, band, nation, or other ocrganized
group or community, including any 2laskan Native wvillage or regional or
village corporation (as definad in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal contrgl means a process, effected by an entity's management and
cther personnel, designed to provide reascnable assurance regarding the
achievement of objectives in the following categories:

{1} Effectiveness and efficiency of operations;
{2} Feliability of financizl reporting; and
(z) Compliance with applicable laws and regulations.

Internal control pertaining teo the compliance reguirements for Federsl
programs {Internel control over Federal programs) means a process--effected by

tn
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v and oiner personnel--a
ne achievement oI the fo

Transaciions are proweriy recorded and acsounted Ior To:

Permit the preparation of reliable finmancizli gtazements and
) &
Faderal

Maintaln accouncabilitv over asssts; and

(i1i) Demonstrace compliance with laws, regulations, and other
comnliance requirements;

12 Transacticons are executed in compliance with:
(1] Laws, regulations, ard the provisions of contracts or grant
agresmencs that <soulid have a direct and material effect on a Faderal bprogram;

and

{iiy Any other jaws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other assets are safequarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee received or administersd by
a2 non-Federal entity,

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, loczal
public authority, special district, school district, iatrastate districe,
council of governments, and any otner instrumentality of local government.

Madior program means a Federal program determined by the auditor to be a
majoY program in accordance with § .520 or a program idesntified as a major
program by a Federal agency or pass-through entity in aceordance with
§ L2158 {c) .

Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the isgsuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local government, Or non-profit
organization. ‘

Non-profit organization means:

(1) any corporation, trust, association, cooperative, or other
organization that:

(i) Is operated primarily for scientific, educaticnal, service,
charitable, or similar purposges in the public interest;

{ii} Is not organized primarily for prefit; and

{iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-preofit institutions
of higher sducation and hospitals.

6 -
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Program-swecific sudif means an audit of one Federzl program ecc provided
for ir. § .200{q) and & .235.

Questioned cost means & cost that is guestioned by the auditor because
of an audit finding:

(1) Whach resulted from a violation or possible viclation of a
provision of a law, regulation, centract, grant, cocperative zgresment, or
other agreement or document governing the use of Federal funds, inzluding
funds used to match Federal funds;

12) Wnere the costs, at the time of the audit, are not supported by
adeguate documentation; or

{3} Wnere the costes incurred appeer unreasonakle and do not reflect
ine actions a prudent person would take in the circumstances.

Recipient means & non-Federzl entity that expends Federal awards
received directly from a Federal awarding agency %o carry out a Federal
prograim.

Research and development (R&D) means all research activities, both basic
and applied, and all develcpment activities that are performed by & non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research technigues where such activities utilize the same facilities as other
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materizls, devices, systems, or methods, iIncluding design and
development of prototypes and processes.

Single audit means an audit which includes both the entity's financial
stetements and the Federal awards as described in § .500.

Stete means any State of the United States, the District of Columbie,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, Emerican Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the
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il Bid {STRy includes those programs of general student
those authorized by Titie IV of the Elgher Bducstion Aot
(20 0.5.C. 1070 =2t 3e2g.] which is administered by the
ducation, and similar programs provided by other Federsl
not include programs which provide Zellowships or similar
students on a competitive pasls, 0y for speciied studias or

Subrecipient means a non-Federal entity that expends Federal awards
ived from a pass-through entity to carry out a Federal program, but does
not include an individual that is a beneficiary of such a program. A

¥

subrecipient may alsc be a recipient of other Federal awards directl from 8
Federal awarding agency. OGuldance on discinguishing bstween a subrecipiant
and a wvendor is provided in § .210.

Tvpes of compliance reguirements refers to the types of compliance
requirements listed in the compliance supplement. Examples include:
activities allowsd or unallowed; allowable costs/cost principles; cash
management; 2ligibility; metching, level of effort, earmarking; and,
reporting.

Vendey msans a dealer, distributor, merchant, or other seller providing

opds or services tThat are redu lred for the conduct ¢f a Federzl program.
These geoods or services may be for an organization's own use or for the use of
peneficiaries of the Federal program. Additional guidance on distingulshing
between & subrecipient and a vendor is provided in §__ _.210.

Subpart B--Audits
§ .200 Budit regquirements.

{a) Budit reguired. Non-Federal entities that expend $300,000
(£500,000 for fiscal years ending after December 31, 2003} or more in a year
in Federal awards shall have a single or program-specific andit conducted for
that year in accordancs with the provisions of this part. Guidance on
determining Federal awards expended is provided in § _ .205.

(b} Single audit. Won~Federal entities that expend $300,000 ($500,000
or fiscal years ending after December 31, 2003) or more in a yesar in Federal
awards shall have a single audit conducted in accordance with § 500 except
when they elect to have a program-specific audit conducted in accordance with
paragraph () of this section.

iy

(o) Program—gvecific audit electicon. When an auditee expends Federal
awards under only one Federal program (excluding ReD) and the Federal
program's laws, regulations, or grant agreements do not require a financizl
statement audit of the audite=e, the auditee may elect to have a program-
spacific audit conducted in accordance with §  .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were recelived from the same Federal agency, ©r the same Federal agency and ths
same pass-through entity, and that Federal agency, or pass-through sntity in
the case of a subrecipient, appreves in advance a program-specific audit.

(d) Exemmtion when Federal awards expended are less than $300, 000
(5500, 000 for Ffiscal vears ending after December 31, 2003). MWon-Federal

8
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& . 205 Basis for determining Federal awards expended.

N Determining Federasl awards ewpended. The determination of when an
award ls expended should be Lased on when tne activity related to the awazd
vocours.  Generally, the activity pertains To events that regulre the non-

Fede entTity Lo compiy with laws, regulationg, and the provisions of
nT y

c Or grabl &Greements, such as: expenciture/expense LransactiocLs

) with grants, cost-relmbursement contracts, Ccooperative agreements,
appropristione; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or consumption of food
commodities,; the disbursement of amcunts entitling the non-Federsl entity to
an interest subsidy; and, the period when insurance is 1n force.

(b) Loan and lgan guarantees {loans). Since the Federal Government is
at risk for loans until the debt is repaid, the following guidelines shzll be
used to calculate the value of Federal awards expended under loan programs,
except a2s noted in paragrapns {e) and (d) cof this section:

(1) Value of new loans made or received during the fiscal vear:
plus

(2} Balance of loans from previous years for which the Federal
Covernment imposes continuing compliance reguirements; pius

13) any interest subsidy, cash, or administrative cost allowance
received,

(o) Loan and loan guarantees f{lpans) at institutions of higher

educetion. When loans are made to students of an institution of higher
education but the institution deoes not make the loans, thern only the value of
loans made during the vear shall be considered Federal awards expended in that
vear. The balance of loans for previous years is not included as Federsl
awards erpended because the lender accounts for the prior balances.

(d; Prior ipan and loan gquarantees !lcans). Loans, the proceeds of
which were received and expended in prior-years, are not considered Federal
awzrds expended under this part when the laws, regulations, and the provisions
of contracts ¢r grant agreements pertaining to such loans impcse no continuing
compliance reguirements other than o repay the loans.

lel Endowment funds. The cumulative balance of Federal awards for
endowment funds which are federzlly restricted are considered awards expended
in each vear in which the funds are still restricted.

£y Free rent. Free rent received by itself is not considered a
Federel award expended under this part. However, free rent received as part
5 ATTACHMENT E ......
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patlent care services to Moa caid “ng;D e lndlv* uals are not considered
Federal awards expended under this part unless & State reguires the funds to
be freated as Federal awards expendsd because reimbursement 1s on a cost-
reimbursement pasis

() Certain lovans provided by the National Credit Unign
Adminigtration. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that ar
funded by contributions from insured institutions are not considered Federal
awards expended.

[sE)

e

5 .210 Subrecipient and vendor determinations.
(a}l General. &An auditse may be a recipient, a subrecipient, and a
vendor. Federal awards expended as a recipient or a subrecipient would be

subject to audit under this part. The payments recelived fcr goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and {¢) of this section should be considered in determining
whether payments constitute a Faderal award or a payment for goods and
services,

b Federal awargd. Characteristics indicative of a Federal award
received by a subrecipient are when the organization:

(1) Determines who is €ligible to resceive what Federal financial

sistance;

(2} Has its performance measured against whether the objectives
f Lhe Federal program are met;

(&)

(3 Has responsikbility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal
program compliance reguiremants; and

{3) Uses the Federal funds to carry out a program cof the
crganization as compared to providing goods or services for a program of the
pass-through entity.

(c) Pavment for goods and services. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:

{1) Provides the goods and services within normal business
operations;
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[e) For-profit subrecipiept. Since this part does not apply to for-
profit subrecipients, the pass-through entity is responsible fcr establishing
reguirements, ac necegsary, Lo ensure complliance by for-profit subrecipient
The contract with the for-preofit subrecipient Snould describe applicable
compliance requirements and the for-profit subrecipient’s compliance
responsibility. Methods to ensure compliance for Federal awards made to for-
prof:t subrecipients may include pre-award audits, monitoring during the
contract, and post-award audits.

fy Compliance resgponsibility for vendeors. In most cases, tThe

auditee's complliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracis or grant agreements. Program
compllilance reguirements normzlly do not pass through te vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vender is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Zlso,
when these vendor transacticns relate to & majer program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contractis or grant agreemenis.

& L2158 Relation to other andit requirements.

+

=3 Audit under this part in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit reguired
under individual Federal awards. To the extent this audit meets a Federal
agency’'s needs, it shall rely upon and use such audits. The provisions of
this part peither 1imit the authority of Federal agencies, including their
Inspecteorsg Generzl, or GAO to conduct or arrange for additional audits (e.g.,
financiel audits, performance audite, raluations, inspections, ©r reviews)
noer authorize any auditee to constrain Federal agencies from carrying out
additional audits. Rny additional zudits shall be planned and performed in
such a wzy as to build upon work performed by other auditors.

(b} Federal acency to pav for additienal auditrs. A Federal agency
that conducts or contracte for additiomal avdits shall, consistent with other
applicable laws and regulations, arrange for funding the full cost of such
additionsl audits.
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orogram based upon this Fedesral agency request, and the

to o pay the full incremental costs, then the auditee shall
audited as a major program. & pass-through entity may use
this paragraph for a subrecipient.

5 . 220 Freguency of audits.

EXcept for the provisions for bienniel audits provided in paragraphs (a)
and (k) of thls section, audits reguired by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
pericd.

fa) A State or local government that 1is required by constitution or

o

statute, in effect on January 1, 1%87, to undergo i1ts audits less freguently
than annually, 1s permitted to undergo its audits pursuant to this part
piennially. This reguirement must still be in effect for the biennial period

under audi:z.

b} Any non-profit organization that had biennial asudits for all
biennial periods ending betweesn July 1, 1992, and January 1, 1295, is
vermitted to undergo its audits pursuant to this part biennially.

§ .225 Sanctions.

No audit costs may be charged to Federal awards when audiis reguired by
this part have not been made or have Deen made but not in accordance with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctiens such as:

{a) Withheolding a percentage of Federal awards until the audit is
completed satisfactorily;

(b} Withholding or disallowing overhead costs;

(o) Suspending Federal awards until the audit 1s conducted; or
(d) Terminating the Federal award.

5 .230 Audit costs.

(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or resgulations.

12
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audits to monitor 00 (
provided the subrecipient does pur o
part, limited scope audits only include agrﬂﬁo upon p*o =dures engagements
conducted irn accordance with either the AICPE’ s generzlly accepted auditing
standerds or atiestation standerds, that are paid for and srranged by a pass-
“nrougl entity and address only one ¢r more of the fZcllowing types of
compliance requiremsnts: activities sllowed or unallowec; ellowable
costs/cost principles; eliglbility; matching, level of effcrt, earmariing;
and, reporting
§  .235 Program-specific audits.

(&) Program—specific audit guide available. In many ca&ses, a program-

specific audit guide will be available to provide specific guidance to the
auditor with respect to inmternal contrel, compliance reguirements, suggested
audit procedures, and audit repcrting reguirements. The auditor should
contact the 0ffice of Inspector General cof the Federal adency to determine
whether such a gulde is available. When z current program-specific audit
guide is availabls, the auditor shall follow GAGAS and the guide when
performing a program-specific audit.

(b} Program—specific audit cguide not asvailable. {1} When &z program-
specific audit guide is not available, the auditee and auditor shall have
basically the same responsibilities for the Federal program s they would have
for an zudit of 2 major program in a single audit.

(2) The auditee shall prepare the financial statement (s} for the
Federal program that includes, at a minimum, & schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies usad in preparing the schedule, a summary schedule of
pricr audit findings consistent with the regquirements of § . 315(b), and a
corrective action plan consistent with the requirements of § . 315(e).

(23 The auditor shalil:

{1} Perform an audit of the financial statement{s) for the
Federal program in accordance with GAGAS

'ii)  Obtain an understanding of internal control and
perfurm tests of interral control over the Federel program conslistent with the
reguirements of §  .500(c) for a major program;

(i1i) Perform procedures to determine whether the auditee
hes complied with laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on the Federal program
consistent with the reguirements ¢f §  .500(d} for a major program; and
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(4] Trhe suditor's reporti{s) may o2 in the form of eiither
aomiclned or separate reporxts and may be corganized dafferently Irom the manner
prenanpted in this ssctlion. The auditor's report sy shell state that the zudit
was conducted in accordance wiih this part and include the following

(i} An opinion [(or disciaimer of opiniont as to whether
the financial statement (s} of the Federal program is present ed fairly in all

matarial respects in conformity with the stated accounti ng policies;

{(ii) A report on internal control related to the Federa
program, which shall describe tne scope of testing of internal control and the
results of the tests;

(i1ii} A report on compliance which includes an opinion {or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could
have a direct and material effect on the Federal program; and

{(iv) A schedule of findings and ques"oned costs for the
Federal program that includes a summary of the auditor's results relative to

the Federal program in a format consistent with § .505(d} (1) and findings
and questionad costs consistent with the reguirements of § -505(d) (3)
(o) Report suybmission for orogram-specific_audits.

(1) Tne audit shall be completed and the reporting rnquirnd by paragraph

{c) (2} orxr {e)(3) of this section submlt:ed within the earlier of 30 days after
receipt of the auditor’s report(s}, or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different pericc is specified in a program-
specific audit guide. (Rowever, for fiscal years beginning cn or before June
0, 1998, the audit shall be completed and the reguired reporting shall be
submitied within the earlier of 30 days after receipt of the auditor’s
report{s), or 13 menths after the end of the audit period, unless a different
period is specified in a program-specific audit guide.} Unless restricted by
law or regulation, thes auditee shall make report coples available for public
inspection.

[

T

L)

(2) When a program-specific audit guide is available, the
auditese shall submit o the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b), as applicable to a
program-specific audit, and the reperting resquired by the program-specific
audit guide to be retained as an archival copy. Blsc, the auditee shall
submit t£o the Fs=deral awarding agency or pass—through entity the reporting
reguired by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement(s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
this section, and the auvditor's report(s) described in paragraph (b} (4} of
this section. The data collection form prepared in accordance with

14 :
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& 320(b}, as applicarle LL & RIOCZER-SLE
TELLILING pEaTRaGe Shell e 5ALMLTTEd L4 whe
Ly DME 1o ne retéinec s oan arinivel copy.
Iinzongs and guesTionec 20stE Zisclosed aad
¢ pricr audit findings reportaed the statul
cneail submii one copy of the reporting pack
penell ol the Federgl awsrcing agency, or d
iy the case of & subreciplient Insteac of 1 T T
The pesE-Lnroudh entiTy, when & subLrecipient L& niot Sep :J :
repleriing pacrage to the pass-lLrough entity, the subrecipient shall provids
written notification te the pess-through entity, consistent u-uh the
requirenents of § _.320(e)(2). & subrecliplent may supmil & copy of The
reporting package Lo the pass-through entity to comply with this notification
reguiremsnt.

(d} Other sections of this part mav applv. Program-specific audits
are subrect to § 200 through §_ .215(b), §  .220 througn §_ .230,
§___-300 through § 305, §  .315, §  .320(f) through §  .320(3), §_  .400
through §  .405, § .510 through §H__.515, and other referenced provisions

of this part unless contrary to the provisions of this sectiomn, a program-
specific audit guide, or program laws and regulatione.

Subpart C--Auditees
& . 300 Auditee responsibilities.

The auditee shall:

{a) Identify, in its accounts, all Federzl awards received and
erxpended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(bl Maintain internal contrel over Federal programs that provides
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its
Federal programs.
(c) Comply with laws, regulations, and the provisions of contracts or

v O

grant agreements related to each of its Federal programs.

(d) Prepare appropriate financial statements, including the schedule
ot expenditures of Federal awards in accordance with § .310.

(e} Ensure that the audits reguired by this part are properly
performed and submitted when due. When extensions to the report submissicn
due date required by §  .320{a) are granted by the cognizant or oversight
agency for audit, promptly notify tre Feceral clesringhouse designated by OMBE
and each pass-through entity providing Federal awards of the extension.

() Follow up and take corrective action on audit fil’idil’ﬁ = CWUding
C

preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § .315(c), respectively.

§ .305 AZuditor selecticn,
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Vi Audi- oy vrocurement . In DYoSUring UGl ozervines,
sTandards prescribed Dy the Srants Manzg
ad to as the "A-10Z Zommon Ruls™. publi
. %, 19885 (insserr apwropriate CTFR citation:. C# cular
Lkllf, "J ;f m sdministratlive Reguirzments for Zrants and Agresments wiin
Tnstitut] o‘ Higher Education, Hosplials and Other Non-Prolit
Crogsnizetions," or the FAR {48 CFR part 42, a3 applicable (OMEB {irculars are
available from the 0Office of Administration, Publizations Office, room 2200,
Mew Lrecutive 0ffice Building, Washington, DT 205303} Whenever possible,
auditees shzll make positive =fforts to utilize small businesses, minorityv-

owned firms, and women's business enterprises, in procuring audit services as
statad in the A-102 Common Rule, OMB Circular A--10, or the FAR (48 CFR part
42}, as applicable. In requesting proposals for audit services, the
objectives and scope of the azudit should be made clear. Factors to he
considered in evaluating each proposal for audit services inciude the
responsivenass to the regquest for proposal, relevant experience, availability
of scaff with prOIeSSLOH&l quallflcatlons and technical abilities, the resul:is
of external guality control reviews, and price.

(b) Eestriction on auditor preparing indirect cost proposals . An
auditor who prepares the indirect cost proposal or cost allocation plan may
not alsc be selected to perform the audit required by this part when the
indirect costs recovared by the auditee during the prior year exceeded 51

million. This rastriction applies to the base year used in the preparaticn of
the indirect cost proposal or cest allocation plan and any subseguent years in
to

which the regulting indirect cost agreement cor cost allocation plan iz used
recover costs. To minimize any disruption in existing contracts for audit

services, this paragraph appliss to audits of fiscal years beginning aiter
June 30, 1998.

ederal auditors may periform all or part

() Use of Federal suditors. F
of the work required under this part if they comply fully with the
reguirements of this part.
§ L3110 Financial statements.

{a) Financial statements. The auditee shall prepare financial
statements that reflect its financial position, results of operations or
changes in net assets, and, whers appropriate, cash flows for the fiscal year
atdited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to weet the reguirements of Chis part.
However, organization-wide financial statements may alsce include departments,
agencies, and other organizational units that have separate audits in
accordance with §__ .500(a} and prepare separate financial statements.

(b} Schedule of expenditures of Federzl awards. The asuditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not reguired, the
auditee may choose to provide information reguested by Federal awarding
agencies and pass-through entities to make the schedule easier to uss. For
example, when a Pederal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs hy Federal agency. For
Federazl programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expsnded
shall be shown either by individual award or by Faderal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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4} Inciude notes -—nat descripe the signiiicant acoount.ong
in prepering the scnedule.

{5 To the extent practlcal, pass-tnrough entities shouid
v in the schedule the tetal amount provided to subrecipisnts from each
ra

(€} Inciude, in either the schedule or a note to the schedule,
the vzlue of the Federzl awards evpended in the form of non-cash assistance,
the amount of insurance in effect during the vear, and lcans or lcan
guarantees outstanding at vear end. While not reguired, It is preferable to
present this information in the schedule.

§ .215 zudit findings follow-up.

(a) Genergl. The auditee is regponsible for follow-up and corrective
action on all audit findings. 2As part of this responsibility, cthe auditee
shall prepare a summary schedule of pricr audit findings. The audites shail
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective actiomn plan shall
include the reference numbers the auditor assigns to audit findings under
§ .510{(c). &ince the summary schedule may include audit findings from
multiple years, it sghall include the fiscal year in which the finding
initially occurred.

{b) Summary schedule of pricr audit findings. The summary schedule of
pricr audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and guestioned costs relative to
Federal awards. The summary schedule shall alsc include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance
with paragraph {(b) {4} of this sectiom.

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action
wasg taken.

(2} When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significantly different from
corrective actiom previously reported in a corrective acticn plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation.

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A wvalid reason for considering an audit
finding as not warranting further actien is that all of the following have
occurred:

(i) Twc years have passed since the audit report in which

17
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{iii) A management decision was not issued.

o Corrective aztlon pian. At the complietion of the audit, ths
auditee shall prepare & corrective actlion plan Lo address each audit Zinding
included in the zurrent ys=ar auditor's reports. The corrective action plan

3

shal! provide the name{s)] of the contatt personis) responsible for corractive
ction, the corrective actilon planned, and che anticipated compl
f the auditee doesg not agreze with the audit findings or bpelieves corracrive
action is not reguired, then the corrective action plan ghall include an
explanation and speciiic reasons.

-

©wl

__-320 Report submigsion.

{a) General. The audit sghall be completed and the data collection
form described in paragraph (k) of this section and reporting package
described in paragraph (c) of this s=ction shall be submitted within the
earlier of 30 days after receipt of the auditor’'s report(s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal
vears beginning on or before June 30, 1938, the audit shall be completed and
.the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditox’s report(s}, or 13 months
after the end of the audit period.} Unless restricted by law or regulation,
the auditee shall make copies available for public inspecticom.

() Data Collection. (1} The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
regults of the audit. The form shall be approved by OMB, available Zrom the
Federal clearinghouse designated by OMB, and include data elements similar to
rthose presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee ccomplied with the requirements of this
part, the form was preparsd in accordance with this part (and the instructions
accompanying the form}), and the information included in the form, in its
entirety, are accurate and complete.

(2} The data collection form shall include the following data
zlemanis:

(1) The type of report the auditor issued on the financial statements of
~he auditee {(i.e., unqualified opinicn, qualified opinion, adverse
opinion, or disclaimer of opinion).

(id) Where applicable, a statement that reportable conditions in internal
control were disclosed by the sudit of the financial statements and
whether any such conditions were material weaknessas,

(iii) B statement as to whether the audit disclosed any noncompliance which
is material to the Financial statements of the auditee.

(i} Where applicable, a statement that reportable conditions in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

() The type of report the auditor issued on compliance for major

18
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Vi % lzst of the Federz! awerding agencies which will cf
“he repLriing paockage pursuant Lo § Lzzo{dr 2y o
PR

vl L yes oY no statement s 1o a5 a low-
risk aucitee under E .530

(] The Catzlog of Federal Domestic Assjistance
Federal prograir, as applicable.

{2} The name of each Federal program and identification of esach major
program. Individual programs within a cluster of programs should be
“isted in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.

(i) The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program.

(xii) For each Federal program, a yes or no statement &s to whether thers
are asudit findings in each of the following types of compliance
requirements and the total amount of any guestionsd COStS:

Activities alliowed or unallowed.
2llowable costs/cost principles.

Cash management .

Davis-Bacon Act.

Eligibility.

Eguipment and real property management.
Matching, level of effort, earmarking.
Period of availability of Federal funds.
Procurement and suspension and debarment.
Program income.

Real property acquisition and relocation assistance.
Reporting.

Subrecipient monitoring.

Special tests and provisions.

ZECRGAESOMEOnE

{wiid) Luditee Name, Employer Identification Number (s), Name and Title of
Certifying Official, Telephone Number, ESignature, and Date.

{(xiv} auditor Name, Name and Title of Contact Ferson, Auditor Address,
buditor Telephone Number, Signature, and Date.

ety Whether the auditee has either a cognizant or oversight agency for
audit.
fxvi) The pame of the cognizant or oversight agency for audit determined in
accordance with § .400(a) and § .400 (b}, respectively.
(2) Using the information included in the reporting package

descraibed in paragraph (o) cf this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
inciuded as part of the datz collection form that indicates, at a minimum, tche
source of the information inciuded in the form, the auvditor’s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (¢) of this section, and that the content of
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and szchedule of expendicures of

and §  .310(b), respectively;
(2 Summary schedule of prior azudit findings discussad in
§  .315(p);
(2} sudizor s report!s) discussed in §_ _ .505; and
) Corrective action plan discussed in §__ .215(c) .
(d) Submission Lo clearinghouse. All audite=s shall submit to the

Federal clearinghouse designated by OMB the data colleciion form described in
paragraph (b) ©of this section and one copy of the reporting package described
in paragraph {(e) of this section fer:

{1} The Federal clearinghouse to retain as an archival copy:
and

(23 Each Federal awarding agency when the schedule of findings
and guestioned costs disclossd audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federal

awards that the Federal awarding agency provided directly.

ie) hdditional supmigsion bv subrecipients. (i) In addition to the
requirements discussed in paragraph (d) of this section, auditess that are
also subrec¢ipisents shall submit to each pass-through entity one copy of the
reporting package described in paragraph {¢) of this section for =sach pass-
through entity when the schedule of findings and gquestioned costs disclosed
audit findings relating to Federal awards that the pass-through antity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

(2} Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e){l) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amcunt, and CFDA
number of the Federal award({s) provided by the pass-through entity); the
schedule of findings and gquestioned costs disclosed no audit findings relating
to the Federal award({s) that the pass-through entity provided; and, the
summary scnedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award{s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (c) of this section to a pass-through entity to cowmply with this
notification requirement.

(£} Reguests for report copiesg. In response to regquests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (¢} of this section and, if
requested, a copy of any management letters issued by the auditor.

(g) Report retention requirementg. Auditees shall keep one copy of
the data cellection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (c) of this section om
file for three years from the date of submission to the Federal clearinghouse

20
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ECCOTGALCE wWiLL peyragraph (d) {2} of this
app.icable Federal awarding agenclies, mal
audits, provide appropriate information

witr . auditees wnich have not submi

i} Clearinghouse address. The address of the Federal cleari
currently designated by OME is Federal Audit Clearinghouse, Bureau of the
1201 E. 10th Street, Jeffersonville, IN 47137.

vy Elecironic filing. MNothing in this part shall preclude electronic
submissione to the Federal clearinghouse in such manner as may be approved by
OME. W:th OMB approval, the Federzl clearinghouse may pilot test methods of
electroric submissicons.

Subpart D--Fedsrzl Agencies and Pass-Through Entities
§ L4000 Regponsibilities.

[a) Cognizant agency for audit responsibiiities. Recipients expending
mere than $25 million (50 million for fiscal years ending after December 31,
2002) a vyear in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominzant amount of direct funding to a recipient unless
OMBE makes & specific cognizant agency for audit assignment.

Following is effsctive for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of dirsect funding shall bs based upoen direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth vear
rhereafter. For example, audit cognizance for periods ending in 1387 through
2000 will be determined based on Federal awards expended in 1995. (However,
for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning
after June 3G, 2000.)

Following is effective for fiscal years ending after December 31, =2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth vear thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be cetermined based on
Federal awards expended in 2004, (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000} .

Notwithetanding the manner in which audit cognizance is determined, a Federzal
awarding agency with cognizance for an auditee may reassign cognizance to
snother Federal awarding agency which providss substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
resssignment, both the o1d and the new cognizant agency for audit shall norify
the auditee, and, if known, the auditer of the reassignment. The cognizant
agency for audit shall:

() Provide technical audit advice and liaison to auditees and
auditors.
{23 Consider auditee requests for extensions to the report
° £
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crLensions

(3 Obtain or conduct guallty conorol reaviews of selected
oV non-Fedérval auditors, and provide the rasulcs, when
to other interested crganizations.

} Promptiy inform other affected Federal agencies and
deral law enforcement officials of any direct reporting by the

{
appropriate Federa
audizze or its auditor of irregularities or illegal acts, as reguired by GAGRS
or laws and regulavions

{5} Advise the auditor and, where appropriate, the auditse of

any defilcizsncies found in t“he audits when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the audites,
and applicable FPederal awarding agencies and pass-through entiries of the
facts and make recommendations for follow-up action. Major inadeguacies or
repecitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary
action.

(&) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

(7) Coordinate a managemsnt decision Ffor audit findings that
affsct tChe Federal programs of more than one agency.

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieva the most gost-effectcive audit.

(9} For biennial audits permitted under § .220, consider
auditee reguests to qualify as a low-risk auditee under § .530(a) .
{b) Oversight agengy for audit respongibilities. BAn auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105. The oversight agency for audic:

(1} Shall provide technical advice teo auditees and auditors as
requestead.

(2} May assume all or some of the responsibilities normally

performed by a cognizant agency for audit.

(<) Federg]l awarding agency respongibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipisnt
of the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to c¢learly describe the Federal
award.

(z) Advise recipients of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agrezments.

(3) Insure that audits are completed and reports are received

22
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r5; Tssut @ MELaGEMENT AeCislon OL BUGLT findings wilnlp SiX
MO IE er receipt of the audiv report and snsure that the reciplent takes
Gppropriate anRG timely corrective ACLION

ot Lesign & person responsivic for providing annual updates
ci the compliance suppliement to OME.

id; Fase-through entity responcibilicies. & pass-through entity shall

pericrm the following for the Federal awards 1t makes:

{1 Idenctify Federal awards made by informing each
subrecipient of CFDA title and number, award name and number, award year, if
the award is E&l, and name of Federzl] agency. When some of this information

ic not available, the pass-through entity shall provide the best information
avei_iable To describe the Federal award.

(23 Advige subrecipients of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental reguirsments imposed by the pass-through entity.

(3} Monitor the activities of subreciplents as necessary to
ensure chat Federal awards are used for auvthorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit requirements of this part
for that fiscal vyear.

(5) Tssue a management decision on awdit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

{(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

{7} Reguire each subrecipient to permit the pass-through
entity and auditors to have access to the records and finmancial statemsnts as
necessary for the pass-through entity to comply with this part.

§ .405 Management decision.
(a) General. The management decision shall cleariy state whether or

not the audit finding is sustained, the rsasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed cerrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may reguest

additional information cor documentation from the auditee, including a reguest
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee.

(b} Federal agency. As provided in § .400 (&) (7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federzl agency.
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¥ Pass-through enc orided in § .400(d) (5}, the pase-
tnrough entity shall be rssponsib making the management d=oisi fo
audic findings tnat relate o Federal awards it makes —o subreci

di Time reguirements. The =ntity responsible for maeking the
maragement decigion shall do so w 1in six months of receipt of the audit
report.  Corresctive action should be initiacted within six months after rzcsiot
2f the audit report and proceed as rapidly as possible.

(el Referance numbers. Management decisions shall include the
refarance numbers the auditor assigned to esach audit finding in accordance
with § 510 (&) .

Subpart E--auditors
§ .500 Scope of audit.
{a) General. The audit shall be conducted in accordance with GAGAS.

The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
gach such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal =ntity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal vear.

(b} Financial statements. The auditor shall determine whether the
financial statemsnts of the audites are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

(c) Internzl contragl. {1} 1In addition to the reguirements of GAGAS,
the auditor shall perform procedures to cobtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low

assegsad lavel of control risgsk for major programs.

(2) Except as provided in paragraph (c) (3) of this secticn,
the auditor shall:

(i} Plan the tfesting of internal control over major
rams to support a low assessed level of contrel risk for the assertions
vant to the compliance requirements for esach major program; and

Tro

i
m W

(ii) Perform testing of internal contrcl as plamned in
paragraph (e) {(2) (i} of this sectiocn.

(3) When internal control over some or all of the cowpliance
reguirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph {¢)(2) of thies section are not reguired for those compliance
regquirements. However, the auditor shall report a reportable condition
(including whether any such condition is a material weakness}) in accordance
with § .510, assess the related contrel risk at the maximum, and consider
whether additional compliance tests are required because of ineffective
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ti; I aaditionm to U of GAGAS, the

avarTor ghall determine whethsr the audites e laws,
regu_atlons, and the provigions of contracts o agreemente Lhat may have
& diresl and maler:izl e£ilect on sach of iLs ma

ey The principal compliance reguirements applicable Lo most
Federal programg and the cvompliance reguirements of the largest Federsl
prograns are inoluded an the compizance supplsment

{3 For the comgllance regulrements related Lo Federal
programs contained in the compliance supplement, an audit of these compliance
regquirements will meet the reguirements of this part. Where there have been

changes to the compliance regulremsents and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
regquirements and modify the audit procedures accordingly. For those Federal
Drograms not covered in the compliance supplement, the auditor should use the
tvpes of compliance reguirements contained in the compliance supplement as
guidance for identifying the tvpes of compliance regulrements to test, and
determine the reguirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements.

(2) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the audi-or sufficient
evidence to support an opinion on compliance.

=y Zudit follow-up. The auditor shall follow-up on pricr audit
findings, perform procedures to assess the reascnableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§ .315{b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any pricr audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to & major program in the current year.

() Data Collection Form. As reguired in § .320(b} {3), the auvditor

shall complete and sign specified sections of the data collection form.

3 .505 Audit reporting.

The auditor's reportis) may be in the form of either combined cr
separate repcorts and may be organized differently from the manner presented in
this section. The auditor's report (s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented falrly in all materizl respects in relation to the financial
statements taken as a whole.

(b) A report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and guestioned costs described in paragraph
(d) of this section.

{c) B report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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: vislens Sf contracts or grant adresmencs
and material efiect on each major program, and, wh
zrate schedule of findings and guestionsd

this secuion

(d; b schedule of findings and guestioned zosis which shall incluge
zhne following three components:

i1 A gummary of the azuditor's resulits whioh shall incliude:
(i} The type of report the auditor issued con the
financial stacements of the auditee (i.=2., ungualified opinion, gualified

opinion, adverse opinion, or disclaimer of opinion);

(ii} Where applicable, a statement that reporiable
conditions in internal control were disclosed by the auwdit of the financial
statements and whether any such conditions were material weaknesses;

(iii} 2 statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that reportable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditicns were material weaknesses;

{+v] The type of report the auditor issued on compliance
for major programe (i.e., ungualifi=d opiniecn, qualifiled opinion, adverse
opinion, or disclaimer of opinion);

{vi) E statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510 (&} ;

{(vii} An identification of major programs;

{v1ii)The dollar threshold used to distinguish between

Type A and Type B programsg, as described in § .520(b); and
{1ix}) B gtatement as to whether the auditee qualified as
a low-risk auditee under § .530.
(2} Findings relating to the financial statements which are

required to be reported in accordance with GAGAS.

{3) Findings and guestioned costs for Federal awards which
shall include audit findings as defined in § .510(a).

(1) Audit findings f{(e.g., internal control findings,
compliance findings, dquestioned costs, or fraud) which relate Co the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

{(id) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs {d) (2) and {d) {3}
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of
the achedule.

5 .510 Audit findings.
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razle conditlone in internzl control ovar major
gecermination of whether & deficiency L wnternsl

condition for tne purpese of reportilng an audit
& Tvpe of compliances regulrement Zor & major program
T n the co.plignce supplement . The audicor
comd:tions which are individually or cwnulatively

12) Mater’al noncompliance with the p oviesions of laws,
regulations, contracts, oY grant agreements related to & majer program. The

auditor's determinatiorn of whether & noncompliance with the provisions of
laws, regulations, contracts, or grant agreements i1g materiai for the purpose
of reporting an audit finding g in relaticon to @ type of compliance
regquirement for a major program or an audit objecrtive identified in the
compliance suppiement.

(3) Fnown guestioned costs which are greater than $10,000 for
a type of compliance reguirement for a major program. Known guestioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total ccsts guestioned (likely guestioned costs), not just the
guestioned costs specifically identified {(known guestioned costs}. The
auditor shall also report known guestioned costs when likely guesticned costs
are greater than £10,000 for a type of compliance requirement for a major
program. In reporting guestioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conseguences of
the guestioned costis.

(4) ¥nown guestioned costs which are greater than $310,000 for
& Federzl program which is not audited as z major program. Except for audit
follow-up, the auditor is not reguired under this part to perform audit
procedures for such a Federzl program; therefore, the auditor will normally
not find guestioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of guesticned costs foxr a
Federal pregram which is not audited as a major program {(e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than 510,000, then the auditor shall report this as an audit finding.

(5) The circumstances concerning why the auditor's report on
compliance for major programs is other than an unqualif*ed opinion unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and guestioned costs for Federal awards.

(&) ¥nown fraud affecting a Federal award, unless such fraud
i5 otherwise reported as an audit finding in the schedule of findings and
gquestioned costs for Federal awards. This paragraph does not reguire the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting
reguirements of GAGAS.

(73 Instances where the results of audit follow-up procedures
disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

(b} udit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencles and pass-through entities to arrive
atl & manadement decision. The following specific information shall be
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= al award identificazion
T T, ard number and yesar, name oI
agency, and name of the applicable pass-through sntity.  When
T 2
-

maftion, such as the CFDA [i and number or Faderal award number, Is not
~able, tne auditor shall provide cthe best information available to
ribe ithe Faderal award.

fic reguirement upcn which the audit
uiatoryv, or other citation.

Sinding is

{3} The zondition found, including facts that support the
deficiency identified in the audit finding.

(4} identcification of gquestioned costs and how they were
computed.

{59 Information to provide proper perspective for judging the
prevalence and consequences of the audit findings, such as whether the audit
findings represent an isclated instance or & systemic problem. Where
appropriate, instances identified shall beé related to the universe and the
number of cases examined and be guantified in terms of dollar value.

(6} The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper <Corrective action.

{7} Recommendations to prevent future cccurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
15 disagreement with the audit findings, to the extent practical.

() Reference numbers. Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§ .s815 audit working papers.

{a) Retention of workinc parers. The auditor shall retain working
papers and reports for a minimum of three years after the date of issuance of
the auditoer's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
conteating an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance pricr to destruction of the working papers and
reports.

(b Access to working papers. Auwdit working papers shall be made
available upon reguest to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAC at the
completion of the audit, as part of a guality review, to resclve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as i8 reasonable and necessary.
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& visk-based approach Lo detsrmine

Trhie risk-based apprcach ghalil

audit experience, oversight by

and t“he -nherent risk of the

(b} =hnrougn (i) cf this seccion

SN Sren 1 ‘1% The audiitor shall dasntify tne larger Federeal

programe, which shall be labeled Type R programs. Type k2 programs ars delinsc
25 Federal programs with Federal awards expended during the audit period
exceeding the larger of:

(i} $300,000 or three percent (.0%) of total Federal
awards expended in the case of an auditee for wihich total Federzl awards
expended equal or exceed 5300,000 but are less than or equal to $100 million.

{11} ¢2 million or three-renths of one percent (.002) of
totzl Tederal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or egual to 510
illien.

(1ii) 530 million or 15 hundrsdths of one percent (.001%)
of total Federal awards expended in the case of an zuditee for which total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs.

(3} The inclusion of large lean and loan guarantees (loans)
should nor result in the exclusion of other programe as Type A programs. When
= Federal program providing leoans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

{4) For biennial audits permitted under § .220, the
determination of Type & and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
low-risk. For a Type A program to be comsidered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit peried, it shall have had ne audit findings

under 5 .510{(a). However, the anditor may use judgment and consider that
zudit findings from questioned costs under §_ .510(a) {3) and §  .510(a)(4),
fraud under §  .510(a) {8}, and aundit follow-up for the summary schedule of
prior audit findings under § _ .510(a) (7) do zmot preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in § _ .525(¢),
§  .525{d) (1), §_  .525(d) (2}, and §__ .525(d)(3); the results of audit

follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-risk.

{2) Notwithstanding paragraph (e) (1) of this section, OME may
approve z Federal awarding agency's reguest that a Type A program at certaln
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Managemsnt Reform Act of 19%4 (31 U.5 C. 3515]. The Federal agency shall
notifv the recipient and, if known, the auditor at least 180 days prior to the
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v 3tep 2. 'Ly The auditocr shall is=ntify Type B ograms which ars
high-risk using profesgional judgment and che criceria in 5 .525. However,
snouid the auditor sp7°:t Option 2 under Step 4 {paragraph (e) (2) (i) {B) of
this se=ction), the ¥ 1s not reguired to identify more nlgP—“’ak Type B
Drograms than the 1umber 2f low-risk Type 2 programs. Bxeept Zor known
eporiable conditions In internal control or compliance problems as discussed
1in B__ .328(b) (1}, §___ .5325{b)(2), and §__ _.3525(g) (1), a single criteria in

§ 2325 would seidom zause a Type B progrvam ©o be considersad high-risk.

12) The auditcr is not expected tc perform risk assessments on
relatively small Federal programs. Therefore, the auditor is only reguired to
perform risk assessmencs on Type B programs that excesd the larger of:

(i) 3100, 000 or three-tenths of one percent (. 003} of
total Fezderal awards expended when the audit=e has less than or equal to 3100
million In total Federal awards expended.

{11} $300,000 or three-hundredths of one percent {.03003)
f total Federal awards expended when the auditee has mors cZhan $100 million
in teotal Pederal awards expendsd.

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) Mll Type A programs, except the auditor may exclude any
Type A programs identifisd as low-risk under Step 2 (paragraph (e) (1) of this
section) .

{zy (i} High-risk Type B programs as identifiad under
2ither of the following two options:

(A} Optiom 1. At least one hali of the Type
programs identified as high-risk under Step 3 (paragraph {(d) of this section),
except this paragraph (e} (2) (i) (A) does not reguire the auditor to audit more
high-risk Type B programe than the number of low-risk Type A programs
identified as low-risk under Step 2.

{R) Option 2. One high-risk Type B program for
zach Type A program identified zs low-risk under Step 2.

(i) When identifying which high-risk Type B programs to
audit z= major under either Option 1 or 2 in paragraph (e} (2] (i) (a) or (B},
the auditor is encouraged tc use an approach which provides an cpportunity for
different high-risk Type B programs to be audited as major over a period of

time,

{3) Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
saction. This paragraph (e} (3} may require the auditor to audit more preograms

as major than the number of Type A programs

(£} Percentage of ¢overage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §__ .5330 for a low-risk auditee, the auditoer
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

{g) Documentation of risk. The auditor shall document in the working
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AoCuUmEnT &S 1T arccovdance with nhig Dart, the zuditor's judgmani
the risk-Lased approach Lo QELENMINE MEJOY Drograms shall be
currect Chzl: £ bv Federel agencies and pass-through entities
e for cleariy imp use of the guidance in this part. However,
cies and ass-thr enritlies mav provide aucitors guidance abour
& particular Fe al program ancé tne auditor shall cons.idesr this
de'e“n‘n;Ag maior programs .h eudits Nol yel compleled
=y Dev-iation from use of risk criteria. For firsc-vear aud:l TS, the

auditor may slect to determine major programs as all Type A programs p_us any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (f) of this section. Under this option, the auditor would not be
raguired to perform the procedures discussed in paragraphs {c) . (d), and (e}
of thie section.

-yvear audit is the first vear the entiry is audited

(1) P r
r f rst year of a change of audlitors.

under this part or

£
Tl
=1

h

(2) To ensure that a freguent change of auditors would not

preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditse wmore than once in every three years.

§  .525 Criteria for Federal program risk.

{a) General. The auditor's determination should be based on an
overall evaluation of the risk of ncncompliance cccurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), (e}, and (d} of this
section, to identify risk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federzl program with
auditee management and the Federal agency or pass-through entity.

(b} Current and prior audit experience. {1} Wegknesses in internal
control over Federal programs would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expﬁctatlon cf management's adherence to applicable laws and
regulations and the provisicns of contracts and grant agreements and the
competence and experisnce of personnel whe administer the Federal programs.

{1 A Federal program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses ares isoclated
in a single operating unit (e.g., one college campus) or pervasive throughout
the entity.

{id) When sigmificant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

{i44d) The extent fc which computer processing is used to
administer Federal programs, &g well as the complexlty of that processing,
should be considered by the auditor in assessing risk. New and recently

modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
gignificant impact on a Federal program or have nct been corrected.

(3} Faederal programs not recently audited &5 major programs
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Federal agenciss, with the concurrence of OMB, may
programs which are higher risk. OMB plans to provide this
the compliance supplement.

) Inherent risk of the Federal program. (1} The nature of a
program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
have a high-risk for time and effort reporting, but otherwise b2 at low-risk.

(2} The phase ¢f a Federal program in its life cyele at the
Federal agency may indicate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may increase
risk.

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For sxample, during the first and last years that
an auditse participateg in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff.

(4} Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Federal awards
expended.

§ .530 Criteria for a low-risk auditee,.

An zuditee which meets all of the following conditions for each of the
preceding twe years (or, in the case of biennial audits, preceding two audit
pericds}) shall gualify as a low-risk auditee and he eligible for reduced audit
coverage in accordance with §_  .520:

fa) Single audits were performed on an annual basis in accordancs with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by ths
cognizant or oversight agsncy for audit.

(b} The auditor's opinions on the financlal statements and the
schedule of expenditures of Federal awards were ungqualified. However, the
cognizant or oversight agency for audit may judge that an opinion
gqualification doess not affect the management of Federal awards and provide a
waiver.

{c) There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or overgight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide

a waiver,
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Health Information In Compliance With The Health insurance Portabilit
And Accountability Act Of 1996 (HIPAA) —
BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT f‘Agreement") is made and entered as of October 1
2008 by and between _ A/pe 4 Jeahish [ommmetn b (p4€r  a_ Soile) >
[corporation, partnership, dba], whose business address is”__ 360/ ¢ [J, [lgc 4.

e, Puerl  (H G018 (hereinafter referred to as “Business Associate”),
and fHe CITY OF LONG BEACH, a municipal corporation (hereinafter referred to as "City” or
“Covered Entry”).

WHEREAS, the City has a Department of Health that provides a multitude of heaith care and

related services; and

WHEREAS, in the course of providing health care and related services the City obtains

protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides particular services

to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate, some of

which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and provide for the

security of protected health information incompliance with the Health insurance Portability and

Accountability Act of 1996 (*HIPAA”) and regulations promulgated thereunder by the U.S. Department

of Health and Human Services and other applicable laws, including, but not limited to Title 45, Section

164.504(e) of the Code of Federal Regulation.

NOW,

THEREFORE, in consideration of the mutual terms covenants, and conditions in this

Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement shali have the same
meaning as those terms in the Privacy Rule codified in Title 45, Sections 160-164 of the Code
of Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose protected health
information other than as permitted or required by the Agreement or as required by law.

b. Safeguards. Business Associate agrees fo use appropriate safeguards to prevent use of
disclosure of the protected health information

¢. Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of protected heaith
information by Business Associate in violation of the requirements of this Agreement.

d. Reporting of disclosures. Business Associate agrees to report to Covered Entity any use or
disclosure of the protected health information not provided for by this Agreement of which it
becomes aware.

e. Business Associate’s Agents. Business Associate agrees to ensure that any agent,
including a subcontractor, to whom it provides protected health information received from,
or created or received by Business Associate on behalf of Covered Entity agrees to the
same restrictions and conditions that apply through this Agreement to Business Associate
with respect to such information.

f.  Availability of Information to City. Business Associate agrees to provide prompt access 1o
protected health information in a designated record set to Covered Entity or, as directed by
Covered Entity, to an individual upon Covered Entity's request in order to meet the
requirements under 45 CFR § 164.524.
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g.

i-

Amendment of Protected Health Information Business Associate agrees to promptly make
any amendment(s) to protected health information in a designated record set that the
Covered Entity directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices, Business Associate agrees to make internal pract;ces, books and
records, including policies and procedures and protected health information, relating to the
use and disclosure of protected health information received from, or created or received by
Business Associate on behalf of, covered entity available to the Secretary of the U.S.
Department of Health and Human Services for purposes of the Secretary determining the
business Associate's compliance with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document such disclosures of
protected health information and information related to such disclosures as would be
required for the City to respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45 CFR § 164.528.
Availability of Information to Covered Entity. Business Associate agrees to promptly
provide to covered Entity or an individual information collected in accordance with section
2(i) of this agreement, to permit Covered Entity to respond to a request by an individual for
an accounting of disclosures of protected health information in accordance with 45 CFR
§164.528.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, business Associate may use or disclose
protected health information to perform functions, activities, or services for, or on behalf of,
Covered Entity as specified in this Agreement, provided that such use or disclosure would not
violate the Privacy Rule if done by Covered Entity or the minimum necessary policies and
procedures of the Covered Entity. The specific use and disclosure provisions are as follows:

a.

d.

Except as otherwise limited in this Agreement, Business Associate may use protected
health information for the proper management and administration of the business
Associate.

Except as otherwise limited in this Agreement, Business Associate may disclose protected
health information for the proper management and administration of the Business
Associate, provided that disclosures are required by law, or Business Associate obtains
reasonable assurances from the person to whom the information is disclosed that it will
remain confidential and used or further disclosed only as required by law or for the purpose
for which it was disclosed to the person, and the person notifies the business associate of
any instances of which it is aware in which the confidentiality of the information has been
breached.

Except as otherwise limited in this Agreement, Business Associate may use protected
health information to provide data aggregation services to covered entity as permitted by 42
CFR § 164.504(e)}(2)(i)(B).

Business Associate may use protected health information to report violations of law to
appropriate federal and state authorities, consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY.

a. Notification of Limitations in Notice of Privacy Practices. Covered Entity shall notify

Business Associate of any limitations(s) in its notice of privacy practices of covered entity in
accordance with 45 CFR § 164.520, to the extent that such limitation may affect Business
Associate’s use or disclosure of protected health information.

Notification of Change or Revocation of Permission. Covered entity shall notify business
Associate of Any changes in, or revocation of permission by individual to use or disclose
protected health information to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
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c. Notification of Restrictions. Covered Entity shall notify Business Associate of any
restriction to the use or disclosure of protected health information that Covered Entity has
agreed to in accordance with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health information.

PERMISSIBLE REQUEST BY COVERED ENTITY.,

Covered Entity shall not request Business Associate to use or disclose protected health

information in any manner that would not be permissible under the Privacy Rule if done by

Covered Entity, except that this restriction is not intended and shall not be construed to limit

Business Associate’s capacity to use or disclose protected health information for the proper

management and administration of the Business Associate or to provide data aggregation

services to Covered Entity as provided for an expressly permitted under Section 3 (a}, (b), and

(c) of this Agreement.

TERM AND TERMINATION.

a. Term. The term of this Agreement shall be effective upon execution, and shall terminate
when all of the protected health information provided by Covered Enfity to Business
Associate, or created or received by business Associate on behalf of Covered Entity, is
destroyed or returned to Covered Entity, or, if it is infeasible to return or destroy protected
health information, protections are extended to such information, in accordance with the
termination provisions in this Section.

b. Termination for Cause. Upon Covered Entity's knowledge of a material breach by
Business Associate, Covered Entity shall either:

1. Provide and opportunity for Business Associate to cure the breach or end the violation and
terminate this Agreement if Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;

2. Immediately terminate this Agreement if Business Associate has breached a material term
of this Agreement and cure is not possible; or

3. If neither termination nor cure is feasible, Covered Entity shall report the violation to the
Secretary.

c. Effect of Termination.

Except as provided in paragraph (2) of the Section, upon termination of this Agreement

for any reason, Business Associate shall return or destroy all protected health

information received from covered Entity, or created or received by Business Associate
on behalf of Covered Entity. This provision shall apply to protected health information
that is in the possession of subcontractors or agents of business Associate. Business

Associate shall retain no copies of the protected health information.

2. In the event that Business Associate determines that returning or destroying the

protected health information is infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or destruction infeasible and shall
extend the protections of this Agreement to such protected health information and fimit
further uses and disclosures of such protected health information to those purposes that
make the return or destruction infeasible, for so long as business Associate maintains
such protected health information.

ASSISTANCE INLITIGATION OR ADMINISTRATIVE PROCEDDINGS.

Business Associate shall make itself and any subcontractors, employees, or agents assisting

Business Associate in the performance of its obligations under this Agreement with the

Covered Entity, available to Covered Entity, at no cost to Covered Entity to testify as witnesses

or otherwise, in the event of litigation administrative proceedings commenced against Covered

Entity, its directors, officers, or employees base on a claimed violation of HIPAA, the HIPAA

regulations or other laws relating to security or privacy, except where Business Associate or its

subcontractors, employees or agents are named as an adverse party.

—
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10.

11.

12.

13.

14.

MISCELLANEQUS

a. References. A reference in this Agreement to a section in the Privacy Rule means the
section as in effect or as amended.

b. Amendment. The parties agree to take such action as in necessary to amend this
Agreement from time to time as is necessary for covered entity to comply with the
requirements of the Privacy Rule and the Health Insurance Portability and Accountability
Act of 1996. Amendments must be in writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations or Business Associate under Section 6(c) of
the Agreement shall survive the termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered Entity
to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to federal law and the
laws of the State of California (except those provisions of California law pertaining to conflicts
of laws). Business Associate shall comply with all laws, ordinances, rules and regulations of
all federal, state and local governmental authorities.
ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes the entire
understanding between the parties and supersedes all other agreements, oral or written, with
respect to the subject matter herein.
INDEMITY. Business Associate shall protect, defend, indemnify and hold City, its officials,
employees, and agents (collectively in this Section referred to as “City”) harmless from and
against any and all claims, demands, causes or action, losses, damages, and liabilities,
whether or not reduced to judgment, which may be asserted against City arising from or
attributable to or caused directly or indirectly by Business Associate, Business Associate's
employees, or agents in the performance of the duties under this Agreement or any alieged
negligent or intentional act, omission or misrepresentation by Business Associate, Business
Associate’s employees or agents, which act, omission or misrepresentation is connected in
any way with performance of the duties under this Agreement. If it is necessary for purposes
of resisting, adjusting, compromising, settling, or defending any claim, demand, cause of
action, loss, damage, or liability, or of enforcing this provision, for city to incur or to pay any
expense or cost, including attorney’'s fees or court cost, Business Associate agrees to and
shall reimburse City within a reasonable time. Business Associate shall give City notice of any
claim, demand, cause or actions, loss, damage or liability within ten (10) calendar days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, such ambiguity shall

be resclved in favor of a meaning that complies and is consistent with HIPAA, HIPAA

Regulations and California law.

COSTS. If there is any legal proceeding between the parties to enforce or interpret this

Agreement or to protect or establish any rights or remedies hereunder, the prevailing party

shall be entitled to its cosis and expenses, including reasonable attorney's fees and court

costs, including appeals.

NOTICES. Any notice or approval required hereunder by either party shall be in writing and

personally delivered or deposited in the U. S. Postal Service, first class, postage prepaid,

address to Business Associate at the address first stated herein, and to the City at 444 W.

Ocean Blvd., Ste. 1700, Long Beach, California 90802, Attention: Neighborhood Services

Bureau Manager, Community Development Department. Notice of change of address shall be

given in the same manner as stated herein for the other notices. Notice shall be deemed given

on the date deposited in the mail or on the date personal delivery is made, whichever first

OCCurs.
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15. WAIVER. The acceptance of any services or the payment of any money by City shall not
operate as a waiver of any provision of this Agreement, or of any right to damages or
indemnity stated in this Agreement. The waiver of any breach of this Agreement shall not
constitute a waiver of any other or subsequent breach of this Agreement.

16. CONTINUATION. Termination or expiration of this Agreement shall not affect rights or
liabilities of the parties which accrued pursuant to Sections 7, 12, and 14 prior to termination or
expiration of this Agreement, sand shall not extinguish any warranties hereunder.

17. ADVERTISING. Business Associate shall not use the name of City, its officials or employees
in any advertising or solicitation for business, nor as a reference, without the prior approval of
the city Manager or designee.

18. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties to benefit
themselves only and is not in any way intended or designed to or entered for the purpose of
creating any benefit or right for any person or entity of any kind that is not a party to this
Agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be duly executed with all
of the formalities required by law as of the date first stated herein:

(Name of Business Associate)

a q—(__Lv\-SLK ;ﬁﬂ\:l/uuu'\ &4[*(‘»'\ L""\C\ &AL \l :DBA
(corporatl partr{ershlp individual) AJpect Jewnish

Comawn Xy Cevtes

T 4., 2007
(per&é egalﬁ/ aliowed to bind organization)

Title:  Efecw e Decter”

, 20 By:

(person iegally allowed to bind organization)

Title:

CITY OF LONG BEACH, a municipal corporation

F,f{, . 2009 By: a - Assistant City Managet
- City Manager or designee ; _' T s
v e i o,
The foregoing Agreement is hereby approved as to form this /3 day of

=

ﬂfowww% 20;_)71

ROBERT E. SHANNON,

City Attom% %

Deputy
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CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is providing the
certification as set out below:

1.

The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the recipient of
federal assistance funds knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department or agency with which this
transaction originated may pursue available remedies, including suspension and/or
debarment.

The recipient of Federal assistance funds shall provide immediate written notice to the
person to which this agreement is entered, if any time the recipient of Federal Assistance
funds learns that its certification was erroneous, when submitted or has become erroneous
by reason of changed circumstance.

The terms “covered transaction”, “debarred”, “suspended,” “ineligible,” “lower tier covered
transaction,” “participant,” “person,” * primary covered transaction,” “principal,” “proposal,”
and “voluntarily excluded,” as used in this clause, have the meanings set out in the
Definitions and Coverage sections of rules implementing Executive Order 12549.

The recipient of Federal assistance funds agrees by submitting this document that it shall
not knowingly enter into any lower tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from participation in this covered
transaction, unless authorized by the departmental or agency with which this transaction
originated.

The recipient of Federal assistance funds further agrees by submitting this document that it
will include the clause titled “Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion — Lower Tier Covered Transactions,” without modification, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a lower
tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous,.
A participant may decide the method and frequency by which it determines the eligibility of
its principals. Each participant may but is not required to, check the list of parties excluded
from procurement or non- procurement programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this clause.
The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.
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8. Except for transactions authorized under paragraph 4 of these instructions, if a participant
in a covered transaction knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to the Federal Government, the
department or agency with which the transaction originated may pursue available
remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24 CFR Part
24 Section 24.510 Participants’ Responsibilities require this certification:

1. The recipient of Federal assistance funds certifies that neither it nor its principals are
presently debarred, suspended, proposed for debarment, declared ineligible or
voluntarily excluded from participation in this transaction by any Federal department or

agency.

2. Where the recipient of Federal assistance funds is unable to certify to any of the
statements in this certification, such participants shall attach an explanation to this
document.

Agreement Number: Contract Agency: _ 4/pi;+ Jersidh C{: .V}“N}"/cr’};// L éc;/g/gf/
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CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County code Chapter 2.160 (ordinance 93-0031),
retained by the Contractor, shall fully comply with the requirements as set forth in said County Code. The
contractor must also certify in writing that it is familiar with the Los Angeles County Code Chapter 2.160 and that
all persons acting on behalf of the Contractor will comply with the County Code.,

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’s Lobbyist requirement shall
constitute a material breach of the contract upon which the City of Long Beach may immediately terminate this
contract and the contractor shall be liable for civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies Appropriations Act, known as the
Byrd Amendments, and the Housing and Urban Development Code of Federal Regulations 24 part 87, from using
federally appropriated funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, and office or attempting to influence an officer or employee of any agency, a
Member of Congress, and office or employee of Congress, any employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any federal grant, loan or cooperative agreement, and
any extension, continuation, renewal, amendment or madification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist Requirements and that afl
persons and/or subcontractors acting on behalf of the Contractor will comply with the Lobbyist requirements.

Failure on the part of the contractor or persons/subcontractors acting on behalf of the Contractor to fully comply
with Federal Lobbyist Requirements shall be subject to civil penalties. The undersigned certifies, to the best of
his/her knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any
person for influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any Federal grant, loan or cooperative
agreement, and any extension, continuation, renewal, amendment or modification of said documents.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with the Federal
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard
Form — LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.

The undersigned shall require that the language of this certification be included in the award documents
for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered into. Submission of this certification is a prerequisite for making or entering into this
tfransaction imposed by Section 1352 Title 31, U.S. Code. Any person who fails to file the required
certification shail be subject to a civil penalty of not less that $10,000 and not more that $100,000 for each
such failure.

Agreement Number: Contract Agency: /4 /[ﬂ(’/‘"} *l"-’)-ﬂ-‘-/\ Cemman A
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