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CONTRACT FOR CONTINUUM OF CARE

33526

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract’) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between UNITED STATES VETERANS
INITIATIVE, a California nonprofit corporation ("Organization"), whose address is 2001
River Avenue, Long Beach, California 90810, and the CITY OF LONG BEACH, a
municipal corporation (the "City").
| WHEREAS, the City has received a grant from the U.S. Department of

Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless; and /

WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and

WHEREAS, as part of the 2013 Continuum of Care Progr_é\m Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub—recipiént of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFORE, in consideration of the térms and conditions
contained herein, the parties agree as follows:

Section1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with
the Grant Agreement.

i
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133” as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement’, Attachment “H” entitled
“Certification Regarding Debarment”, and Attachment "I" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (‘RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3.  The term of this Contract shall commence at midnight on May
2
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1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated as
provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months after the
end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Three Hundred Two Thousand One Hundred Ninety-
Nine Dollars ($302,199) over the term of this Contract. Upon execution of this
Contract, the City shall disburse funds payable hereunder in due course of
payments following receipt from Organization of billing statements in a form
approved by the City showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organization the amounts specified in
Attachment "B" for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment "B"
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching‘funds

to each invoice. Failure to submit an invoice and its accompanying documentation
3
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within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice
(a) received by it thirty (30) days after Organization provided the services relating
to that invoice; (b) including inallocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for budget changes or
modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar quarter Organization shall, no later than fifteen
(15) days after the end of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required mafching funds
in the invoices submitted during the previous quarter. -

G. The City closes its fiscal year during the months of August
and September; Organization acknowledges and agrees that the City’s payment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion- of the
Operational Year during the term of this Contract, Organization shall submit to the
City a final invoice, backup documentation supporting administrative fees and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice, or certified APR within thirty (30) days of the end of
the Operational Year.

l. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required

4
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fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization

5
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.
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A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or tfreatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VIl of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VII of the Act.

E.. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and
reports, as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that

applicants are employed or served, and that employees and applicants are treated

7
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during employment or services without regard to these categories. Such éction
'shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment adVertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract. |

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representaﬁve, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and
Organization's employees are not entitled to any of the ‘usual and customary
rights, benefits or privi|egés of City employees.

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

N
oo

assign its rights hereunder, or any interest therein or any portion thereof, without the prior

8
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written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation. |

Section 10. Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensatiovn. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in

scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
9
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than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City’s
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code. |

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident. | ‘

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the méker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

~ Organization’s Commercial General Liability insurance shall not exclude coverage
10
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for abusé and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coveragé from the City. The
City’s Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City’s Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and
11
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endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’'s Risk Manager or
his/her desighee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall- not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract. |

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for.or provide supportive
services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
12
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funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1)  Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organizatibn.

(2)  In connection with costs of services hereunder, engage
in the following conduct: |

(a) discriminate against any efnployee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion; |

13
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(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(8) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain
sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to

be a religious or faith-based organization.

ARW:bg A14-01667

(1)  Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services. A

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its miésion, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

14
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icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’'s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible. for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or

families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

15
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treatment, . counseling, supervision and other services essential for
achieving independent living; and
(2) Other Federal, State, and local private assistance
available fof such individuals, including mainstream resources.
l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD. |
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H".
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
1| The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for éhanges to Organization’s budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission. |

Section 15.  All notices given hereunder this Contract shall be in writing
16
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organiization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any ’right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to
| the laws of the State of California, without regard to conflicts of law principles.

Section 22. |n the event of any conflict or ambiguity between this Contract
17
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

UNITED STATES VETERANS
INITIATIVE, a California nonprofit

corporation
Qél , 2014 A AN ﬂﬁ
/- ‘ > KO\, 4
9)/ A 2014
7

“Organization”

CITY OF LONG BEACH, a municipal
corporatlon

1!

;; v M%immﬁ\ ) / s 2014 By be ')%éé Lo Asms‘rc:nf City Manage
7 T " City Manager EXECUTED PURGUAN
TO SEGTOR 401 Q

i THE CITY CHARTEH.
“‘City”

This Contract is approved as to form on }&M , 2014,

UV i » L4
a LES PARKIN, Clty Attorney

Deputy

18
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City of Long Beach
2013 Continuum of Care (CoC) Program

Scope of Work
Agency: United States Veterans Initiative Project Name: Villages at Cabrillo
HUD Grant: CA0522U9D061.3'06 CLB Contract: PENDING

Program Objective: The Villages at Cabrillo project is an SSO that supports another TH
project that is not funded by the CoC. This project provides supportive services including
outreach, assessment and referral, psychosocial support groups, food service, and a broad
range of employment assistance services to meet the needs of the homeless veteran
population in the Long Beach area. This program provides supportive services for 185 beds of
transitional housing, within a larger facility that provides a seamless array of services including
residential substance abuse treatment program, a residential work re-entry program and a
Career Center.

The US Vets outreach staff will help homeless veterans begin the process of reintegration
through contact on the streets, drop-in centers, emergency shelters, primary care programs,
local agencies, and short-term community care program. Staff will assess the veterans' needs,
educate the vet on available resources and program, refer and place veterans into appropriate
program that can meet his/her needs.

Assessment includes a complete psychosocial evaluation and interview to identify goals and a
determination of veterans' status and benefit eligibility. Outreach staff will establish
collaborative relationships with local programs and agencies that serve the homeless for the
purpose of both developing additional resources available to the vets, as well as providing
education and follow-up on veteran-specific issues and services. Veterans will be referred to
area providers based on the goals and needs of the veteran. Staff will arrange transportation to
providers when appropriate and available and will follow-up with each placement to verify -
arrival and service delivery.

Clinical staff, program staff and trained volunteers will conduct support groups in the areas of
anger management, cognitive awareness, Post Traumatic Stress Disorder, sobriety support,
relapse prevention, cash management, credit repair, medication management, and life skills.
The Cabrillo Career Center provides the tools necessary to help homeless veterans re-enter
the workforce. The Career Center is equipped with phones for contacting potential employers,
voice mail system to receive and access messages. Fax and copy machines for job hunting,
computer and software designed for job search (including EDD S. CalJOBS system), providing
the most up to date information on available jobs.

Two Job Counselors that help veterans to address the issues that have led to chronic
unemployment and underemployment is the past and assist in identifying career track
employment opportunities. On-site facility jobs: the project employs veterans in the areas of
resident assistant, property management, building maintenance, grounds keeping, and food
service. Food Service will provide 2 hot meals per day to the veterans served under this grant
located on site at the Villages at Cabrillo.




Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance
Requirements

The agency will participate in community outreach and engagement activities and link
participants to the broader base of CoC programs and services. The agency will participate in
the Long Beach CoC Centralized and Coordinated Assessment System through the Multi-
Service Center, which coordinates intake, assessment, and provision of referral services.

Outcomes/Performance Measures

Universe # Target # Target %

Persons exiting to permanent housing \’
1 |(subsidized or unsubsidized) during the 190 124 65%
operating year.

Persons age 18 and older who increased
their total income (from all sources) as of

0,
2 the end of the operating year or program 190 86 45%
exit.
The % of persons-(Adults and Children)
3 who exited the transitional housing 190 162 85%

program during the operating year with a
stay of 365 days (1-year) or less.

Note: Universe numbér reflects project participant chart PIT
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CITY OF LONG BEACH
2013 Continuum of Care (CoC) Program

Project Budget for _United States Veterans Initiative, Inc.  Project Name: Villages at Cabrillo (VAC)

HUD Contract # CA0522U9D061306 City Contract# PENDING

Operational Period from 05/01/2014 to 06/30/2015 (14 months)

1. CM - Case Manager - 1.0 FTE 61,581 Provides job duties as noted in Attachment B, Page 4 of 8 (salary + fringe benefits)

2. EA - Career Counselor - 0.75 FTE 57,733 Provides job duties as noted in Attachment B, Page 7 of 8 (salary + fringe benefits)

3. EA - Workforce Development Director - 0.25 FTE 26,942 Provides job duties as noted in Attachment B, Page 8 of 8 (salary + fringe benefits)

4. EA - Job Search Assistance 0 For .p{_-xyment of program pgﬁlClpantS job search asa_stance: job fairs, training, and/or
participant supplies (i.e. driver licenses / ID, birth certificates, etc.)

5. Food - Meals 136,121 For purchase of food in preparation of meals for program participants

6. LS - Clinical Director - 0.50 FTE 53,884 Provides job duties as noted in Attachment B, Page 5 of 8 (salary + fringe benefits)

7. LS - VIP Coordinator - 0.10 FTE 0 ' Provides job duties as noted in Attachment B, Page 6 of 8 (salary + fringe benefits)

8. OS - Outreach Coordinator - 0.25 FTE ' 21,189 Provides job duties as noted in Attachment B, Page 2 of 8 (salary + fringe benefits)

9. OS - Outreach Specialist - 1.5 FTE 61,583 Provides job duties as noted in Attachment B, Page 3 of 8 (salary + fringe benefits)

10. Transportation - Bus Passes/Tokens 5,250 For payment qf bus passes and tokens for program participants to get to and from work / job
search / job fairs

11. Transportation - Mileage 2.333 For payment of mileage reimbursement associated with program participants for Outreach &
Workforce Staff

12. Operating Costs - Insurance 3,500 For Organizational Insurance Cost

13. Operating Costs - Equipment and Maintenance 14,000 For payment of Computers and/or maintenance on equipments in Career Center

14. Operating Costs - Telephone 11,083 For payment of organizational and Career Center telephone (landline) costs

15. Operatmg Costs - Offlce Supplies 21,000 For payment of Career Center supplies
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Qutreach Coardinator

Posttlon;  The Outreach Coordinator for Unlted States Veterans Infilative Is responsible for the '
coordindtion and supervision of services dellvered to the veterans In the Outreach Team, This poslition
reports duglly to the She Director and the Clinlcal Director, He/she will help supervise program staff, |
He/she will sefve as lalson With communlty based service agencles, R ‘ i .

Major Dutles & Responsibilities:

Coordinate steff outreach to shelters, treatment programs, transitlonal housing, sobér living
programs, soup iitchens and other legatlons where the homeless may. congregate to publlcize
servlces for homeless veterans,

Ovarsee, the malntenance of outreach cllent Information database and referrals to the
programs. Track veterans referred for program entry and screening appolntiments,
-Network with staff at C,B,0.C, ehd VA 1o verlfy veteran's beneflts for entty Into the Vetarans In
Progress Program, '

Supsrvise outreach mallings of upcoiming projects and patticipate In speclal events sponsored by
. the Outreach Team. '
[ Attend weekly scheduled outreash, clinical, and resident meatings,
Supetvise the submissfon, of time sheets, mlleage logs and other required documentation

accurately andin & Umely fashion,
Develop and malnteln collaboratlons with local service providers,

1]

Qualiflcations:

Master's degree In Soclal Work or other Sotial Selence fleld preferted, Relevant employment

expetience may substitute for degrae requiraments, '
Experlence In program management, staff supervision, program development, clinfcal

intervention and case management,

' - Experlence working with homeless veterans praferred

' Abliity to communlcate and work -effectively with a diverse group of resldents, staff and
. community membets, .

v Good oral dnd written communication skills,

ATTACHMENT v Bruvesrnrs
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Outrarch Speclallst

The function of this posltion s to provide adminlstrative and outreach activities for United States
Vetetans Inltlative - Lohg Beach, The Outreach Speclaust teports directly to the Outresch/VIP

~ Coordinatot, .

Dutles & Responsibliitles:

)l

-5

Vistt facllltles Le, sheltars, treatment programs, transliional housing, sober tiving programs, soup
kitchans and other locatlons whare the homeless may congregate to publicze services for

homeless veterans, :
Malntaln outraach cllent Information database and referrals to tha programs, Track veterans

Zl
refeired for program entry and screshing appolntments.

3 Natwork with staff at €.B,0,C, and VA to verlfy veterar’s beneflts for entry Into the Veterans n
Progress Program. -

4 Assist with mallings of uptoming projects and particlpate In speclal events sponsored by the
Outreach Team,

5, Attend weekly scheduled outreach, elinical, and resident meetings,

6 Malntain and submit time shests, mileage logs and other required documentation accurately
and in & timely fashlon, ‘

7. Develop and malntaln collaboratlons with local satvice providers,

Quallfieations:

L Strong oral, wiltten and cammunlcation skilis,

2 Strong organizational skills,

3 Knowladgeable of communlty rasources,

4, Abllity to work within a team a plus,
Proficlent In computer applications specifically Microsoft Word, Access and/or Lotus Approach
and Excel a plus,

.6, Driver's llcense and transportation 8 must,

ATTACHMENT svnBecrrin
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%ﬁﬁﬁw twira  UNITED STATES VETERANS INITIATIVE

Casa Mansger

Posittont  The Socldl Work Case Manager for Unfted States Veterans Inltlative Is responsible for the
coordination. and supervislon clinieal services dellvered to the veterans In the Transltional Housing

' Program, This posltion reports directly to the Clinleal Diregtol,  He/she will help supervise prograny staff

Including Americorps Case Mandgers and interns, He/she wiil serve as lialson with communlty based
servlce cigencles,

Major Dutles & Raspanstbilitles:

B0
0w

h

4
&
&
b0

4
4

&
P

Should have knowledge of communlty employmeant agencles and procedures.

Must be able to malntalp a caseload of up to 30 veterans,
Is responsible for clinical and adm!nlstratlve dutlas assoclated With the program, which Includes

the followlng. , : )

Screen veteran's eliglbllity for program.
Facllltate Intale procass,

Identlfy education and tralning goals, '
Jdentify mainstream heeds snd facllitates the process

Malntaln, track and record cllant's prograssion through program phases,
Assist cliants to alleviate or reduce employment batrlers,
Parform Interventions and crisls orfsnted counssfing,

Conduct Individua) and group counseling sessions,

Facllltate cognltive, sobristy support and 12 step groups.

Perform random urlne festing.

Weakly case file reviews,

Provide educational matetlals and tralning for staff |

Parforms other dutles as requilred,

Other dutles as asslgned,

Qual!ﬂcatto hs!

.
4

Master's degree In Soclal Work or other Soclal Sclence fleld preferred. Relevant employment
experience may substitute for degree requiramants,

Experlence In program management, staff supervls!on, program  developmert, clinical
interventlon and case mahagement, ‘ i ,

Experlence worling with homeless veterans praferred

Abliity to communicate and work effectively with a diverse group of resldents, staff and

community members,
Good oral uhd written communlication sldlls,

ATTACHMENT weers Boroon,,
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CLINICAL DIRECTOR

Dutlas and Responsihiflilas -

Reports to the Site-Director, Implements, and manages programs that provide substance abuse
treatment and clinlcal counseling to veterans et Villages at Cabtlllo, Coordinates with Workforee

Deve!opment Director for Employment Services,
1) Chinleal programs vt Villages at Cabrillo Ihelude:

Resldential Substance Abuse Treatment Program
ADVANCE Job resntry program

VIP Job reentty program

shelter Plus Care Senlots Program

Veterans Transitlonal Housing

€ xXx 2T x ™

Responsibllitles Includs: Enforee program pollcles and procedures, supervise Veterans Inltlative Case
Managers, monltor expenses, supervise avaluation of veterans for discharge irto ADVANCE and VIP .
Programs (Jobs program), and transitlonal housing st Cabrilio, commutilty outreach, resource

development, halson with Long Beach VA,

1) Coordinate Resldential Treatment satvicas with Long Baach VAMC Staff,
2) Identify funding resources, write proposals and Implement programs with Greg MeCormack and

Program Adminlstrator,
8) pevelop relationships with local soclal service agencles to provide savices as heeded,

4) Coordinate servicas with other Cabrillo providers.

5) Supervise ahd traln AmeriCorps members within the Clinlcal Depariments,
6) Organize monthly statlstics, analyze, and develop needed resourtes with the Program Administrator,
7) In assoclation with Grag McCormack, coordinate the needs of the Outreach team and site at our

programs at Friday Managet’s Meetlng,

Qualifleations

* Bachalor's Dagree a must, Masters preforred * Strong Interpersonal skills

* strong oral and written communicatlon skills  * Willingness o learn
¥ Self starter

* Abllity to tdentlfy cllent concerns within *Team playet
a therapeutic atmosphate

ATTACHMENT sovsorBorurorans }
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vip CooArdlnatDr

Positiont The VIP Coordinator for Unjtad States Veterans Inltlative Is responsible for the coordination
and supervislon of services dallvered to the veterans In the VIP Program, This position reports dually to
the Shte Dlrector und the Clinical Director, He/she will help supervise program staff Case Managers and
Interns. He/she will serve as llalson with community based service agencles,

Ma}or Putles & Rgs:ponslblntles:
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Should have kn.owledge of community employment agencles shd procedures,
Whan needad, must be able to malntalh a small caseload of vetetans,
Is responslble for program services assaclated with the VIP program which Includes the

following: ‘ .

Screan veteran's eligibliity for program.

Facllitate Intake and discharge process,

Jdentify education and tralning goals,

ldentify malnstream needs and faclitates the process

Malntaln, track and racord client's progression through program phases. -
Assist clients 1o alleviate or reduce employment barrlers,

Perform Intervehtions and crisls orlented counseling,

Conhduet Individual and group counseling sesslons, i
Possibly facllitate cognltive, sobrety support and 1.2 step groups,

Weelkly case flle reviews, :

Responslble for grant compllance ragarding HUD APR, VAGPD, and any other grant utllized
under the VIP program, .

Supervise VIP tase managers

Malntaln acceptable occupancy rate forvip,

Malntaln acceptable Outreach numbers of contacts, Form X's, and Uniquses,

Provide educational materlals end tralnihg for staff

Performs otherdutles as required.

Other dutles asassigned, c,

+

" Uinlltications:

’

Master's degree In Soclal Work or other Soclal Stlence fleld prefarrad, Relevant employment

experlance may substitute for degree reguiraments,
Experlence In program menhagement, staff supervision, progrem development, clinical

Intervention and case mahagement, ‘
Experlence working with homeless veterans prefeired

T ARTRCHMENT oo
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Caroef Counsqlor

This position reports diractly te the Workforee bevelopment Coortlinator, the Career Counselor worlks
with cllents In establishing and retalning employment, The Caresr Counselor also establishes mployer
and community linkages essentlal to the developtnent of Job opportunities for program cllents.

o
]

[

' Rasponslb!lltles.

Wotlts with cllents to davelop an Individual Employment Plan; assessesany harrlers 16 employment
Malntalng primary responsibllity for the tracking of the cllent’s progress through his or her particular
employment program, and documants such progress n the case note section of the cllent flle -
Ensures all required documents are present, complete, signad by the veteran and caresr counselor,
and placad In the correct order (h his/her file

Asslst the vataran with the plannihg of short term and Jong term employment goals

Provide Indlviduallzed asslstance to vateran |n developlhg cover letters, restimes and obta!nlng
other stupportive services

Asslsts In quallty mansgament activitles, data collectlon, and praparing reports

Facllltetes groups or tlasses, he., Job Placement, Job Retentlon, Employment Bartlets, computer

skills, Motivation, Money Management, et
Makes presentations of cllents’ employment backgrounds to prospective employars

Requlrements:

0

© & 4 ©o - e o 5

A Bachelors Degree In Human Serwces or a related flald prefered, exparience consldered In place of
tegree

Experlence In dealing with cllents possessing multiple batriars to employment

Strong wrltten and oral communication skiffs

Professional manner and appsearance

Experlence working with homeless antl/or vaterans a plus

Abllity £ work Indepandently and within a team

Ablitty to take diractlon
Abllity to work effectively with divarsa group of cllents, steff, and communlty maembers

Strohg Computer/hternét skills

ATTACHMENT vovmnreBrearneres
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Wolkforce Development Mahager (Réglonal)

This position reports diractly to the Site Director and Is'responsible for the overall development and
manggement of all Employment Development Programs administered from thls slte, The goal of these
prograims Is helplng homeless veterans reach thelr highest level of Indgpendence through trajning, '

edusation, and careerstentered smployment,

Responsibliitles:

¢ Manhagament of all Employment Programs

¢ Maet regularly with all Site Staff

+  Supervise all Employment Staff

s Clinleal oversight of Vocational Planning & Case Management
*

[ ]

Coordinate with EDD, VA and other employment/tralning partnets
Dlract ‘Work with homeless veterans Including intake, mssessment, ciisls Intervention, and case

mahagement
v Facllitate tralnlngs & worlkshops for veterans
v Cllent Tracking

Requiremants

Bachalors Degree In Vocational Development, Business Administration, or related fleld and/or

substantial'velated employment experlence
v. Expetlence working with homeless end/or vetarans
Ablilty to communleate and worl affectively with a diverse group of cllents, staff, and community
agencles and employers
Abllity §o traln vetarans
Good otal and written communleatlon skills
Leadership and taam bullding skills
Experlence-managhng large team of diverse Individuals
Experlence meeting faderal and/or state grant requiraments

]
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24 CFR Part 578
Homeless Emergency Assistance and Rapid Transition to Housing:
Continuum of Care Program; Interim Final Hule
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Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parnt 578

[Docket No. FR-6476-1~01)

RIN 2506-AC20

Homeless Emergency Assistance and

Rapld Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD,

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
_consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program, The HEARTH
Act also codifies in law the Gontinuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes,
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process, The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: August 30, 2012,
Comment Due Date, October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title, There are two

methods for submitting public

comments, All submissions must refer

to the above docket number and title,

1, Submission  of Comments by Mail,
Comments may bhe submitted by mail to

the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW.; Room 10276, :
Washington, DG 20410-0500,

2. Electronic Submission of
Comments. Interested persons may

submit comments electronically through

the Federal eRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare

and submit a comment, ensures timely

receipt by HUD, and enables HUD to

make them immediately available to the

public, Comments submitted
electronically through the
www.regulations.gov Web site can bs
viewed by other commenters and
interested members of the public,
Commenters should follow the
instructions provided on that site to
submit comments elsctronically.

Note! To receive consideration as public
comments, comments must be submitled
through one of the two methods specified
above, Again, all submissions must refer to
the docket number and title of the rule.

No Fagsimile Comments, Facsimile
(FAX) comments are not acceptable,

Public Inspection of Public
Comments, All properly submitted
comments and communications

submitted to HUD will be availableé for
public inspection and copying between
8 a,m. and 5 p.m, weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance

appointment to review the public

comments must be scheduled by calling

the Regulations Division at 202-708-
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal

Relay Service at 800-877-8339, Copies
of all comments submitted are available

for inspection and downloading at
www.regulations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Direclor, Office of Special

Needs Assistance Programs, Office of

Community Planning and Development,

Department of Housing and Urban
Development, 451 7th Street SW,,

Washington, DG 20410~7000; telephone
number 202—708-4300 (this is not a toll-

free number), Hearing- and spesch-
impaired persons may access this
number through TTY by calling the
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Federal Relay Service at 800-877-8339
(this is & toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

'This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U,S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to quickly rehouse

homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by -
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

The HEARTH Act streamlines HUD’s
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants,
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rale, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Cere grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD, These provisions are
summarized below,

1, General Provisions (Subpart A):
The Gontinuum of Care program
includes transitional housing,
permanent supportive housing for
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. disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms, In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“colleborative applicant,” A
“Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation, These
represeniatives come from organizations
that provide services to the homeless, or
represent the interests of the homeloss
or formerly homeless; A Continuum of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continuum has'identified through its
planning responsibilities, A
“Continuum of Care” also designates
one particular applicant to be a
“collaborative applicant.” The

- gollaborative applicant is the only entity

that can apply for a grant from HUD on

behalf of the Continuum that the
colleborative applicant represents.

-2, Bstablishing and Operating a
Continuwm of Care (Subpart B): In order
to be eligible for finds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care,
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate &n
HMIS for the Continuum of Care, and
{3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing .
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that il coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area, Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and Grant Award
Process (Subpart G): The Continuum of
Care grant award process begins with a
determination of a Continuum’s
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum'’s Preliminary Pro Rata Nead
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost fiinds, and amounts available for
bonus dollars. HUD has established
selection griteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to exscuting their grant
agreements; All grants submitted for
renewal must also submit an annual
performance report, For those
applicants not awarded funding; the
process also provides an appeals
process.

4, Program Gomponents and Eligible
Costs (Subpart D): Continuum of Cere
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
Erevention. The rule further clarifies

ow'the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities; Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance; supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs,

6. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPG). An HPG may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medjum-term rental
assistance to individuals and families at
risk of homelessness, This is the only
time that Continuum of Care funids may
be used to serve individuals and
families at risk of homelessness,

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kjnd match by the
Continuum, Other program :
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupdncy.

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical agsistance
to those who apply for Continuum of
Care funds, as well as those whoare -
selected for Continuum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements, For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure, As appropriate, HUD has
also established sanctions to strengthen
its enforcement proceduraes,

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of .
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Gontinuums of Care that
span all 50 states and 6 United States
territories, As reported in HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010, HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act-as amended by
the HEARTH Act (i.e., Sheltor Plus Care,
Supportive Housing Program, Single -
Room Occupancy), The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policiesand review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations, HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
{Pub. L, 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs, Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed

by these Continuum of Care regulations.

1, Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-22. This law
implements & variety of measures
directed toward keeping individuals
and families from losing their homes,
Division B of this law is tie HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C, 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the nesds of the homeless, which was
establislied administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act-consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program, The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance-and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program.

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless,” HUD
published a proposed rule, entitled
“Defining Homeless' on April 20; 2010
(75 FR 20541), which was followed by
a final rule that was published on )

. December 5, 2011 (76 FR 75994), The
Defining Homsless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and “homeless individual with a
disability,” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “homeless”
definition, On December 6,:2011, HUD
algo published an inter{m rule for the
Emergency Solutions Grants program
(76 FR 75964), This interim rule

ostablished the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Congolidated Plan
regulations. On December 9, 2011, HUD
continued the progess to Implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
roquirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD's

_ implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD’s competitively. awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Gontinuum of Care, a system :
administratively established by HUD in
1995, A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs, The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increasse the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homesless, The regulations established
by this rule are directed to carrying out.
this congressional intent.
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II, Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Agsistance Act establishes the
Continuum of Care program, The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouss
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experlencing homelessness,

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homslessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local; or private-—of targeted
homeless programs and other
mainstream resources, In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations In accordance with the
HEARTH Act, However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not-
new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidance.

The following provides an overview
of the proposed rule.

General Provisions (Subpart A)

Purpose and scope. 'The Continoum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minjmizing trauma and
dislocation to those persons; promote
access to, and effective utilization of;
mainstream programs; and optimize
self-sufficiency among individuals and



Federal Register/Vol, 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

45425

families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,

Definitions. The interim rule adopts
the definitions of *‘developmental
disability,” “homeless,” *‘homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule, Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of “at risk of homelessness”
established by the December §, 2011,
the Emergency Solutions Grants
program interim rule, The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adoptirg the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase “where each
homeless occasion was at least 15
days.” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of ‘‘chronically
homeless” in the Consolidated Plan
regulations to strike this phrase, The
rermoval of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions, ' )

Applicant is defined to mean an
entity that has been designated by the
Continuum of Cars as eligible to apply
for assistance on behalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant” and “collaborative
applicant,” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
““collaborative applicant'’), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds, ,

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
cootdinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system,

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on bebalf of the
Continuum, As discussed above, the
“applicant” is the entity(ies) designated
to.apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of “applicant'’ above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear,

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamblae, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided. for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule-because Continuums of Care
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only,

Continuum of Care and Continuum
are defined to mean the group that is

s
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organized to carry out the
responsibilities required under this part
and that is composed of representatives

of organizations including nonprofit

homeless providers, victim aervice
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations thet serve homeless and
formerly homeless veterans, and.
homeless and formerly homeless
persons. Thess organizations consist of
the relevant parties in the geographic
area, Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continnum
represents and is available to participate
in the Continuum, For example, ifa -
Continuum of Caré did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant, HUD established the,
Continuum of Care in 1995, Looal
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

- across the geographic area.

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care, -
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD: Section
424 of the McKinney-Vento-Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term *“Continuum of
Care” for ““collaborative applicant,” the
definition of *‘high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities; The standards for
becoming a high-performing community.
can be found in §578.65 of this interim
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rale and will be discussed later in this
preamble:

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization.” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an ‘accounting
system, or has designated a fiscal agent
in atcordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,””" In HUD's
rogulatory definition of ‘‘private .
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles, HUD
has included this language {o make
certain that accounting systems are
workable and abide by definite, accurate
standards, As reflected in the statutory
definition of “private nonprofit
orgenization,” HUD may establish
requirements for the designation of a
fiscal agent, HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, & term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordence with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of “permanent
housing” in‘section 401 of the
McKinney-Vento Act, but does not track
the statutory languege, HUD’s regulatory
definition of “permanent housing”
states: “The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,"”
Additionally, in the regulatory -
definition of “permanent housing,”
HUD clarifies that to be permanent
housing, “‘the program participant must
be the tenant on a lease for a term of at
least one year that s renewable and is
terminable only for cause, The lease:
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring alease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing; even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing, ,

Project is consistent with the statutory
definition of ‘“project” in section 401 of
the McKinney-Vento Act; but does not
track the statutory language. Section 401
dofines “project” as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD’s definition
of “project” in this interim rule, the
sligible-activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUD has clarified that it is'a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds, :

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD, HUD’s definition of
“racipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as "‘an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (it) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds: -

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act, Although no longer used
in statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore,; HUD
proposes to include the term in the
Continuum of Care program regulations.
The term “safe haven” is used for
purposes of determining whether a
person is chronically homeless; The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have beeni unwilling or unable to
patticipate in supportive services, In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents,
" Subrecipierit is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
languags. To be consistent with the «
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation,
Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing -
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program, The
regulatory definition clarifies that, to be
transitional housing; program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.
Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuim of Caré to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties

. delegated to a UFA in this rule, which

is approved by HUD and to which HUD
awards a grant, HUD's regulatory
definition of UFA departs slightly from
the statutory definition, The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuuin of Care for
collaborative applicant.

Establishing and Operating the
Continuum of Care (Subpart B)

In general, The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to'codify the
Continuum of Care planning process. .
Consequently; under this interim rule,
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HUD focuses on the rules and :
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

'As discussed earlier in the preamble,
HUD'’s interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agresments,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
goeographic area covered by the
Continuum, including decisions related
to funding, This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Gontinuum are based on
the comparable dutiés of section 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Goritinnum
of Care,

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must sstablish a Continuum of Care, As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals, Where these orgenizations
are located within the geographic area

.served by the Continuum of Care, HUD

expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum, HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section, No board rhember may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents, :

HUD 1s considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements, HUD proposes that all
boards must have a chair.or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants

rogram (ESG) recipient’s agency

ocated within the Continuum’s
geographic area, HUD is requesting
comment on all of these proposed
requnirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership, HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement,
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore, in communities where
ESG recipients and/ox Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels,

Responsibilities of the Continuum of
Care, The interim rule establishes three
major duties for which the Gontinnum
of Care is responsible: To operate the
Continuum of Cars, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements, These
requirements will ensure the effective
management of the Continuum of Care
process and ensure that the process is
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inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care, HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons, First, the selection criteria
ostablished under section 427 of the
McKinney-Vento Act require HUD to

~measure the Continuum of Care’s

performance in reducing homelessness

" by looking at the overall performance of
¢ the Continuum, as opposed to

measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act, This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Gare will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning .
costs,

One of the duties established in this
interim rule is-the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of -
homeless assistance and homeless
prevention programs in communities. In
garticular, such assessment gystems

elp communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs,

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions,
For example, rural areas will have
significantly different systems then
urban ones. While the common thread .
between typical modsls is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next, Some
examples of centralized or coordinated
assessment systems include: A cgentral
location or locations within a .
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
conneots callers to appropriate homeless
housing/service providers in the area; a
“no wrong door' approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic erea but is assessed using
the 'same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas,
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas,

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks, Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking, In‘'developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, o1
whether victim service providers should
have the option to participate or not,

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question, As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of -
individuals and families who are
flesing, or attempting to flee; domestic
violence, dating violence; sexual
assault; or stalking, but who are seeking
shelter or services from non-victim
service providers, These policies could
include reserving private areas at an
assessment location for evahiations of .
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate “track” within the
assessment framework that is .-
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance: Questions that HUD asks
commeniters to specifically dddress are:
‘What barriers to aceessing housing/
services might a centralized or
coordinated inteke system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How

‘should those additional standards be

implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in‘place; are victims of
domestic viclenge and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure:
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner? :

In addition to comments addressing .
the needs of victims of domestic
violence, dating violence, sexual
asseult, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
gystem, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault; or stalking who are
seeking emergency shelter services due
to immediate danger; regardless of
whasther they are seeking services
through a victim service provider or
nonvictim service provider,

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards
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when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic ares, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in:§ 578,7(a)(0) of this interim
rule.

Designating and cperating an HMIS.,
The Continuum of Careis responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuiring
consistent participation of recipients
and subrecipients in the HMIS;

Continuum of Care planning: The
Cofitinuum is responsible for
coordinating and implementing a
system for its geographic area to mest
the needs of the homeless population
and subpopulations within the
geographic area, The interim rule
defines the minimum requirements for
this systematic approach under
§ 578.7(c)(1); such as emergency
shelters, rapid rehousing, transitionel
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continium of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources,; is integral to
carrying out the Continuum of Care
System,

HUD has determined that since the
Continuum of Care will be the larger
plenning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issiied notice of funding
availability (NOFA). .

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process, Consistent with
the goals of the HEARTH Act, HUD
strives; through this interim ruls; to
provide a comprehensive; well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
Ieast a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
ares, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients, . - »

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD, :

The Continuum must also establish
priorities for funding projects within the
gaographic area and determine the

number of applications being submitted -

for funding, As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefors
may not be able to enter into a
contractual agreement with HUD, the
Continuum must selsct one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, If the Gontinuum of Care is an
eligible applicant, the Continuum of
Care may submit an application, If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant. That applicant
will collsct and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§578.23(c), and is required to monitor
and sanction subrecipients in
comg]iance with §578.107,

‘Whether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum,. The interim rule establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578,11(h), ahd are

described below,

- The duties of the UFA established in
§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submiit the application for
funding, the Continuum of Cars retains
all of its duties. :

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as degignating another body as a
collaborative applicant, replacing the
Continnum of Care for the geographic
aren, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken.

Overview of the Application and Grant
Award Process (Subpart G}

Eligible applicants, Under this interim
ruls, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments, An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continnum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative
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applicant, For-profit entities are not
eligible to apply for grants or io be
subrecipients of grant funds.

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State.or local
government that has constituted itself as
an entity, HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
compossed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents, In essence, the Continuum of
Care acts as a consortjum, and it is
therefore HUD's position that the
inclusion of congortiums in the interim
rule would be redundant.

Determining the Continuum’s
maximum award amount, The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

- Using the formula that will be
discussed below, HUD will first
determine a Gontinuum of Care’s PPRN
amount, as authorized under ssction
427(b)(2)(B) of the McKinney-Vento Act,
This amount i3 the sum of the PPRN

‘amounts for each metropolitan city,

urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area, -
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 676, The
PPRN for each of these aress is based
upon the ‘‘need formula’’ under
§579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formuila
used to establish grant amounts, The
need formula under §579.17(a)(2) and
(8) satisfies this requirement, and HUD
specifically seeks comment on this
formula. HUD will announce the PPRN
amounts prior to the publication of the

NOFA on its Web site,
To establish the amount on which the

need formula is run, HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year, On this amount, HUD
will use the following processto
* establish an area’s PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
"in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974, Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
{formerly known as the Emergency
Shelter Grants program) every year since
2004; Third, the remaining funds mads
available shall ba allocated to .
Community Development Block Grant
(CDBG) metropolitan cities and nfban
counties that have not beén funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
sligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduat
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum,

Specific request for comment, HUD
specifically requests comment on the
method established in §578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year,

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care’s
‘“renewal demand.”” The Continuum’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care’s
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the ﬁf(:?m hic area, S

Third, HUD will determine the
Continuum of Care’s Final Pro Rata
Neéd (FPRN), which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Continuum of

Care,

Fourth, HUD will determine the
maximum award amount, The
meximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line iterns based on changes to FMR;
and the availability of any bonus
funding during the competition;

Application process, Each fiscal year,
HUD will issue a NOFA, All -
applications, including applications fo:
grant funds, and requests for .
designation as a UFA or HPC, must be
snbmitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care,

An applicant that is a State or a unit
of general Jocal government must have
a HUD-approved, consolidated plan in
accordance with HUD’s Consolidated
Plan regulations in 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding ig
consistent with the jurisdiction’s HUD-
approved consolidated plan, The .
certification must be made by the unit
of general locel government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F, The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA, -

An applicent may provide assistance
under this program only in accordance
with HUD subsidy layering
requirsments in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3645), In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds. HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national compstition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards,

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§ 578,31, and documenting financial
feasibility within the deadlines under
§578,21(a)(3). HUD has inchided in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension:

The interim rule requires that site
control be established by each recipient .
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services, HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction; acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
gection 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD’s
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD-
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available; relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner's
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

xecuting grant agreements, If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements -will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a defaunlt by the recipient under one
of those agreements will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in

accordance with the McKinney-Veto Act

and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
systern established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider, Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD’s minimum requirements,
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Cars, v

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act, These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program, For
projects that would no longer be eligible
under the Continuum of Care program
{e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not become homeless
becausse funding is withdrawn,

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded, HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless pérsons do not lose their
housing. The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act; that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part, Section 578,103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving

-grant funds for acquisition,

rehabilitation, or new construction are
expscted to submit APRs for 15 years
from the date of initial occupanay or the
date of initial service provision, unless
HUD provides an exception, The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement: This
requirement allows HUD to ensure that
recipients submit APRs on grant
agresments that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
project,

Appeuals, The interim rule provides
certain appeal options for applicants
that were not awarded funding,

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same

. geographic area, HUD must award funds

to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preambls, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded {and that any projects submitted
with both applications will not-bs
funded). To appeal HUD’s decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the |
date of HUD’s announcement of award,

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD, HUD has
established a procedure to process the
appeals and no later than 46 days after
the date of receipt of an appeal, HUD
will make a decision,

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit'an application to
HUD and be awarded a grant by HUD
if it meots the criteria under section 427
of the McKinney-Vento Act, The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOT'A to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process, An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum’s application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future, HUD may
also reduce the award to the
Continuum’s ag licant(s).

Section 422( }D(l) of the McKinney-
Veanto Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more .
funds than HUD awarded, may appeal
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. by filing a written appeal within 45 days
of the date of HUD's annoiincement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written ‘appeal;

Program Components und Eligible Cosis
(Subpart D} :

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases; homelessness prevention,
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program,
This will sase the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discugsed below.

The interim rule sets forth the costs
eligible for each program component in
§578.37(a); The eligible costs for
contributing data to the HMIS
designated by the Continunm of Care
are also eligigle under all components,

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and § 578.3 of this
interim rule, the permanent housing
component is'community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services; the interim rule
does not. Besed on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing °
include, at a minimum, monthly case
management meetings with program
participants {except where prohibited
by the Violence Against Women Act
{(VAWA) and the Family Violence
Pravention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.
With respect to rapid rehiousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term; or medinm-term rental assistance
set forth in this part match the time
framaes set forth in the Emergency
Solutions Grants program, the
supportive sarvices available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program arve not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rebousing under this

. part may receive any of the supportive

services get forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in:the Emergency
Solutions Grants program,

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination lo
require case management for soms.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management, -

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated; and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS,

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the

_PAGE
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homelessness prevention component by

- recipients in Continuums of Care that

have been designated HPCs by HUD:
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576,103,
necessary to prevent an individual or
family from becoming homaeless.

Planning activities, Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c). HUD will allow no
more than 3 percent of the FPRN, ora
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Sclutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “of the total funds
made available’ to ' mean FPRN, the
higher of PPRN orrenewal demand, in
the interim rule. HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renowal
demand, This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compste for new money
(which would be the PPRN), and (2}
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning mads available will be added
to a CoC’s FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in § 578.41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care propram are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program, The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount,

Leasing, Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services, The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistancs,
so long as the rental assistance meets
the requirements in § 578,51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

The interim rule provides that leasing
funds may not be used to lease units or '
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s}, or organizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income, Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5.609 and 24 CFR 5.611{a).
However, the interim rule clarifies that
projects may not charge program fees,

Rental assistance, Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
mey include tenant-based, project-
based, or sponsor-based rental
assistance, This section also provides
that project-based rental assistance may

" include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown tobe a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions-Grants program and the
Continuum of Care program is not.
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons, ‘

As noteg in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Gontinuvum of Cure
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits; and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relavant
Continuum of Care for the program
participant if rental assistance is to
continue, The program participant may
be transferred to & rental assistance
program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery, :

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking, Under the
definition of ‘‘tenant-based’ in the
MoKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminengy threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.

In the interim rule, HUD has clarified
that the imminent threat of harm must.
be from further domestic violencs,
dating violenae, sexual assault, or
stalking, which would include threats

_ from a third party, such as a friend or
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family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm, Exemples of appropriate

" documentation of the original incident

of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker; legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim haes sought
assistance; or medical or dental, court,
or law enforcement records,
Docimentation of reasonable belief of
further domestic violence, dating -
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested-assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voicernails, text messages, social
media posts, and other communication,
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the.
reasonable belief include an oral
statement, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of housshold.
This provision is specific to victims of
domestic violence, dating violence,
soxual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policiss for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care ‘
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery ig
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

_ are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances, HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove,

Based on HUD’s experience in
administering the Shelter Plus Care
program; the interim rule includes
provisions to clarify when rental
payments:may continue to be made to
alandlord when the program
participant no longer resides in the unit.
For vacated-units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month fn which the unit was
vacated, unless the unit is occupied by
another eligible person: A person
staying in an institution for less than 80
days is not considered as having vacated
the unit, Finally, the recipient may use
grant funds, in an amount not to exceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
agsistance can be provided only af the
time the program participant exits the
housing unit,

Supportive services. Grant funds may
be used to pay eligible costs of )
supportive services for the special needs
of program participants, All eligible
costs are eligible to the same exient for
program participants who are ’
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/ .
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domsstic violence, dating violence,
sexual assault, or stalking, Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care; education services, employment
agsistance and job training, housing
search and counseling services; legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substence
ahuse tréatment services, transportation,
and utility deposits.

The detinition of “supportive
services” i 'section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling; and victim services,
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule,
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

_ services funding category. Rather than

create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding catogorios already established.

Indirect costs: Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Circulars A-87 and A=122, as
applicable, OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State; Local, and
Indian Tribal Governments,” OMB
Circular A<122 and the regulations
codified at 24 CFR part 230 pertain to
“’Cost Principles for Non-Profit
Organizations.” e

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction; operating costs,
HMIS, project administrative costs; and
relocation costs.

H)igh-Performing Communities (Subpart
E,

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contlain such information as
HUD determines necessary under
§578.17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments. In addition to HUD’s
review. of the applications; interested
members of the public will be able to
provide comment to HUD regarding th
applications, :

Requirements: The Continuum of Care
must-use HMIS data (HUD will publish
data standards and measurement
-protocols) to determine that the
standards for qualifying as a HPG are
met, An applicant must submit a report
showing how the Continuum of Cars
program funds were expended in the
prior year, and provide information that
the Continuum meets the stendards for
HPCs; :

Standards, I order to qualify &s an
HPG; a Continuum of Care must

. demonstrate through reliable data that it

maeets all of the required staridards, The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and-which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD,

Continuums must uge the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continnum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar

‘circumstances who became homeless

again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(8) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third ineasure above, one of which
includes achieving independent living
in permanent Housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high; but standards are comparable to
the other standards in the Act; which
are high, It is HUD’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving E
designation of a HPG and being allowed
to spend funds in agcordance with
§5678.71. L

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community; HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD. This
ty}Je of standard would be entirely
reliant npon self-reporting, o
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD defines the calculation in the -

HMIS rule; therefore, the measurement
will be consistent between Continuums.
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards; Community action and_
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action,” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homsless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance, HUD has
defined "‘communities that compose the
geographic atea” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic area.
HUD has further defined “‘actively
encourage’ within this standard as a
comprehensive outreach plan, including
speoific steps for identifying homeless
porsons and referring them to
appropriate housing and services in that
geographic area, The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance serviges in
the data system used by that :
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble,
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interim rule provides thata .
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§ 578,71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selection, HUD will select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578,65,
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPG designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year,

Eligible activities. Recipients and
subrecipients in Continuums that have
been designated an HPG may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in thefr current
housing, or quickly moving such
individuals and families to other
permanént housing. This is the only
time that Continuum of Gare funds may
be used to serve nonhomeless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 678.7(a)(9)(v), .
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule,

Program Requirements (Sul;part F)

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD. '

Matching; The HEARTH Act allows
for a new; simplified match
requirement; All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match, The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD’s regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85,24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR 84,23 and in 24
CFR 85.24 applies to administration
funds, as well as Continuum of Gare
planning costs and UFA's financial
management costs, All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients
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in HPCs may use maich on eligible
activities described under §578.71,

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project’s
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
snitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act, ‘

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards, This
requirement is designed to ensure that

rogram participants are placed in
gousing that is suitable for living,
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs,
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary, )

Under Section 578,75, General
Operations, subsection (h), entitled
“Supportive Service Agresments,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health servicss,
outpatient health services, and
provision of medication, which are
provided to a person with a disability o
address a condition caused by the
disability. ' :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abusge treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service sgresment at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occcupancy.
All program participants must, huwever,
meet all terms and conditions of
tenancy, including lease requirements.
1f, as a result of a person’s behavior
stemming)from substance use, a person
violates the terms of tho lease, a
recipient may consider requiring
participation in services or any other
action nepessary in order for such a
person to successfully mest the
requirements of tenancy.

Finally, the interim rule clarifies that
in vnits where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 80 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of:
persons as a result of projects assisted
under this part, This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards: Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
comrmunities in mesting the obligation

-and expenditure deadline historically
jmposed by the annual HUD
appropriations act. HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned, It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation, HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, {See, for example, 24 CFR
§74,300(c), 24 CFR 682.116(c), and 24
CFR 583,150(b).)

HUD’s equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community organizations,
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Baged and
Other Neighborhood Organizations),
issued by President Obarma on '
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319),

Executive Order 13559 expands on
the equal participation principles
provided In Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compste for
federal financial assistance used to
support social serviee programs and to
participate fully in social service
programs supported -with federal
financial assistance without impairing
their independence, autonomy,
expression cutside the programs in
question; or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance; and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
arefusal to hold a religious belief, ora
refusal to attend or participate ina
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religions
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through primse
awards or subawards), separately in
time or location from any such programs
or services supported with diréct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
compreﬂensibility, the Executive Order
uses the term “explicitly religious in
liewof “inherently religious.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial agsistance objects to
the religious character of an
arganization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.

Executive Order 13669 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partrierships .
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to igsue gnidance to agencies on
uniform implementation following
receipt of the Working Group’s report,
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.

HUD intends to wait for OMB
guidance befors initiating any
rulemaking directed to broader changes
to HUD's existing faith-based .
regulations, to ensure consistency with
faith-based regulations of other foderal
agencies, However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficlaries and to adopt terminology,
such as “explicitly religious” and “overt

1The report is available at: http:/
www,whilehoiise.gov/sites/defauli/filésfuploads/ -
finalfaithbasedworkinggroupreport,pdf.
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using foderal
funds for their supportive services,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 135659 that directs the
referral to alternative providers,
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
foderal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider,
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“refexral” provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issus,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider; For
now, HUD is requiring that any
objections and any referrals be
documented in-accordance with the
recordkeeping provisions of § 578,013,

This section of the interim rule alsc
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit, As the Gontinuum of Gare
substantially increases the types of
assistanco that may be combined in a
project from previous programs; HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit,

Termination of assistance, The
interim rule provides thal a recipient
may terminate assistance toa -
participant who violates program
requirements or conditions of
occupancy, The recipient must provide

a formal process that recognizes the due

process of law, Recipients may resume
assistance to a participant whose
agsistance has been terminated.
Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstarnces in
determining whether termination is
appropriate. Under this interim rule,
HUD has determined that a participant’s
agsistance should be terminated only in
the most severe cases, HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements, The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578,93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 578,93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5,105(a) apply. This includes, but
is not limited to, tie Falr Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 604 of the Rehabilitation Act of
1973 (Section 504), and title Il of the
Americans with Disabilities Act.

Section 578,93(b) explains when
recipients and subrecipients may -
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilitios, This “integration
mandatg” raquires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
axtent possible, In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities,

There are certain sitnations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances whers recipionts or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g,, homeless veterans
with families must be admitted,
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class,

Ssction 578.93(b)(3) states that
housing may bs limited to families with

" children,
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Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such: that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex. :

Further;, §§ 578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing; and when projects providing
sober housing may exclude persons.

HUD’s Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation. Ssction
578,93(b)(6) states that if the housing is
assisted with funds under a federal v
program that is limited by federal
statute or.executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.

Section 578.93(bg(7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailad
explanation of the regulatory provision,
along with a few examples, .

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package -
designed to meet the needs of hard-to-
reach homeless persons, However,

§ 578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability, Below
are general examples to offer guidance
on this subsection, Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or subcategory of
disability. While these general .
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis,

One clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
~ medication management, The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing; the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupanay to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacanoy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
psersons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual, :

By comparison, §578.93(b)(6
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families, An
individual or a family that includes an
individual with a disability may be
denied occupangcy if the individual or at
least one member of the family does not
have HIV/AIDS, :

In another example, a private,
nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services'including assistance
with daily living and mental health
services, While the nonprofit
organization intends to target.and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
deniad. !

Section 578.93(e) incorporates the
“preventing involuntary family
separation’’ requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current poliay is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible, HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,

Specific request for comment, HUD
specifically seeks comments from
Gontinuum of Care-funded recipients on
this requirement, HUD invites . . -
comments ahout the difficulty that
recipients are going to experience, if
any, in implementing this requirement,
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD’s technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include alimitation on the use of
grant funds to serve persons defiried as

omeless urder other federal laws,
conflicts of interest standards, and
standards for identifying uses of
prograrmi income;

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act; OMB
Cirgulars, HUD's Lead-Based Paint -
regulations, and audit requirements.
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G)

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule;,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge: The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs.

Therefore, as needed, HUD may
advertise and:competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds: :

* Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Contimium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule,
Because these recordkeeping
requirements alroady went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of “‘at risk of
homelessness’” and these requirements
can be found in § 578.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011; Becauss the documentation
requirements’ Pertax‘ning to ‘‘at risk of-
homelessnoss” were already subject to a
60-day public comment period, HUD. is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
re%ﬂations.

cluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements,
Most significantly, to protect the safety
and privacy of all program participants,
the Gontinuum of Care rule broadens
the program’s confidentiality
requirements, The McKinney-Vento Act
requires only procedures to ensure the’
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confidentiality of records pertaining to
any individual provided family violence

- prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identig'ing information of any
individual or family who applies for
and/or receives Continuum of Care
assistance,

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant Kmds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient,
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
bstter served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue 1o be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records,

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds; These
revisions draw from the requirements at
24 CFR 86,43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term 1if recipients are not
seeking renewal; Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term, Any unused
funds must be deobligated and returned
to HUD. '

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

111, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Caré program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being, When no mors, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replage them with
a savings clauss, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations, -

1V, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program; These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Asgistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§ 5,601 (Purpose and Applicability),
paragraphs (d) and {e) of this section;

§ 5,603 (Definitions), specifically the
definition of “Responsible Entity;”
§5.817 {Self-Sufficiency Incentives for
Persons. with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmentsl Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section,

V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.? Notice and public

2The Administralive Procadure Act (6 U.S.C.
Subchapter 11) (APA), which governs federal
rulemaking, provides in section 663(a) that matlers
involving a military or foreign affairs function of the
United States or & matler relating to federal agency
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procedures may be omitted, however, if
HUD determines that, in a particular

. case or class of cases, notice and public

comment procedure are ‘“‘impracticable,
unnegessary, or contrary to the public
interest.” (See 24 CFR 10.1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continunm of Care
program.? Gongress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112—
55, approved November 18, 2011) (FY -
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.693 billion
for the Continuum of Care and Rural
Housing Stability programs, While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112—
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The :
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and-to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding,” (See Conf, Rpt. at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule, Having interim regulations
in place will ‘allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issnance, fir{st, of a proposed rule; As

managerent or personnel or to public property,
loans, grants, benefils, or contracts are exempt from
the advancs notice and public comment
roquirernent of sections 653(b) and {c) of the APA,
In its régulations in 24 CFR 10.1, HUD has walved
the exemption for advance notice and public
comment for matters that relate to public property,
loans, grants, benefits, or contracts, and has
committed to undertake notice and comment
rulemaking for these matters,

3 Although HUD's regulation in 24 CFR 10.1
provide that HUD will involve public participation
in its rulemaking; this regulation slso provides that
nolice and public procedure will be omitled if HUD
determines in a particular case or class of cases that
notice and public procedure are impracticeble,
unnecessary, or contrary to the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations 1§ the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years,
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
commient, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012, .

Tor the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
developrent of the final rule,

VI, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must%e made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563 ,
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law; agenicies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public, This rule was
determined to be a "'significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3{f)(1) of the Executive Order),

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long--
standing Continuum of Care planning
process, The HEARTH Act not only
codified in law the planning system
known as Continuumm of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shslter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Gontinuum of Care program, As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (ses, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845), In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on‘experience in
administering the Continuum of Care
program to' date. Given the transition
from administrative operation of the
Continuum of Cere program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
economy. ‘

The docket file is available for public
inspection in the Regulations Division,
Office of the General Gounsel, Room
10276, 451 7th Street SW., Washington,
DG 204100500, Due to security
measures at the HUD Headquarters
building; please schedule an -
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number), Individuals with speech or

" hearing impairments may-access this

number vig TTY by calling the Federal
Relay Service at 800-877-8339,
Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.G.
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and b p.m. weekdays in the Regulations
Division, Office of General Counsel;
Department of Housing and Urban
Development, 451 7th Street SW.; Room
10276, Washington, DC 20410-0500; -
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202—
7083056 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339:

Unfunded Mandates Refoxm Act

The Unfunded Mandates Reform' Act
of 1995 (2 U.S8.C. 15631-1538) (UMRA)
ostablishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.8.C. 601 et seq.) generally requires an
agency to conduct a regulatory '
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new.
MgKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar,
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them

.on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome, Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substential number of small enhties.

Notwithstanding HUD’s
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
spacifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD’s objectives as
described in this preamble,

Executive Order 13132, Federalism |

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

REPORTING AND RECORDKEEPING BURDEN

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order, This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1095 (44 U.8.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

ThHe burden of the information
collections in this interim rule is
estimated as follows:;

Response o
Number of Total annual | Burden hours | Total annual
Information collection respondents '(f&‘;ggg responses | per response hours
§578.5(a) Establishing the CoC .. 450 1 450 8.0 3,600
§578.5(b) Establishing the Board . - 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoG Meetings ..uuiisvseasne 450 2 900 4.0 3,600
§578.7(a)(2) Invitation for New Members 450 1 450 1,0 480
§578.7(a)(4) Appoint commitless ....uwimmrnannemin 450 2 9200 0.5 450
§578.7(a)(5) Governance charter ..., 450 1 450 7.0 3,150
§578.7(a)(6) and (7) Monitor performance and evaluation 450 4 450 9.0 4,050
§578,7(a)(8) Centralized or coordinated assessment sys- . .
tem ... . 450 1 450 8.0 3,600
- §578.7(a)(9) Wnnen slandards PRI 450 1 450 5.0 2,250
§578,7(b) Designate HMIS .........u. 450 1 450 10.0 4,500
§578.9 Applicatioh for funds ..... 450 i 460 180.0 81,000
§578,11(c) Develop CoC plan g 450 1 450 9.0 4,050
§578.21(c) Satisfying condulons ST, 8,000 1 8,000 4.0 32,000
§ 578,23 Execuling grant agreements ...uue e . 8,000 1 8,000 1.0 8,000
§578.35(b) APPBAI—S010 11issnvrississismnsermsirmmssesasinassin 10 i 10 4.0 40
§578.35(c) Appea|-—denled of decreased funding ... 15 1 16 1.0 15
§ 578.35(d) Appeal—~compeling CoC ...a.nmmmrmesien 10 1 10 5.0 50
§ 578.35(e) Appeal—Consolidated Plan cenlﬂcation 5 1 5 2.0 10
§578,49(a)—Leasing eXCopons ... 5 | 5 1.5 7.5
§578.656 HPC Standards 20 1 20 10,0 200
§578. 75(a)(1) State and local requlremenls-appropnate
service provision 7,000 1 7,000 0.6 3,500
§578.75(a)(1) State and local requlremenls—houslng -
[o]a - T RN 20 1 20 3.0 60
§578.76(b) Housing quality standards ... . 72,800 2 145,600 1,0 145,600
§578.75(b) Sultable dwelling 81z .........cermermrirecsisnnimnn 72,800 2 145,600 . 0,08 11,648
§578.75(c) Meals . - 70,720 1 70,720 0.5 35,360
§678.75(e) Ongoing assessment of supponlve servlces 8,000 1 8,000 1.6 12,000
§5678.75(f) Resldentlal sUpsvIgion ... 6,600 3 19,800 0.76 14,850
§578.75(g) Participation of.homeless lndlvlduals 11,500 -1 11,500 1.0 11,500
§ 578,75(h) Supportive service agreements ........... 3,000 100 30,000 0.5 15,000
§578.77(a) Signed leases/occupancy agreements .. 104,000 2 208,000 1.0 208,000
§678,77(b) Calculating occupancy charges 1,840 200 368,000 0.75 276,000
§578,77(c) Calculating rent .....uuumeaeren 2,000 200 400,000 0.75 300,000
§578,81(a) Use restiotion ...ivmmseenes 20 1 20 0.5 10
§578.91(a) Termination of asslstance ..o, 400 1 400 4.00 1,600
§ 578.91(b) Duse process for termination of assistance ....., . 4,500 1 4,500 3.0 13,500
§ 578.95(d)—Confllct-of-Interest exceptions s 10 1 10 3.0 30
§678,103(a)(3) Documenting homelessness ... e " 300,000 1 300,000 0.25 75,000
§578.103(a)(4) Documenting at risk of homelessness ... 10,000 1 10,000 0.25 2,500
- §578.103(a)(5) Documenting imminent threat of harm ....... 200 1 200 0.5 100
§578.103(a)(7) Documenting program participant records 350,000 6 2,100,000 0.26 526,000
§578.103(a)(7) Documenting case management ..., 8,000 12 98,000 1.0 96,000
§578,103(a)(13) Documenting faith-based aotlvllles 8,000 1 8,000 1.0 8,000
§678.103(b) Confidentlality procegures. ... 11,500 1 11,500 1.0 11,500
§578.105(a) Grant/project changes-—-UFAs , 20 2 40 2.0 80
§578.105(b) Grant/pro]ect changes—mulliple project appli—
cants 1 800 2,0 1,600
Total s | neneen s 1,921,710.5
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In accordance with 5 CFR
1320,8(d)(1); HUD is soliciting
comments from members of the public
and affgcted agencies concerning this
collection of information to;

(1) Evaluate whether the proposed
collection of information is necessary

“for the proper performance of the
functions HUD, including whether the
information will have practical utility;

{2) Evaluate the accuracy of HUD's
estimate of the burden of the proposed
collection of information;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

{4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of @ppropriate automated collection
techniques or other forms of information
technology; e.g., permitting slectronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the
proposal by name and docket number
(FR-5476-1-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DG 20503, Fax: (202) 895~
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 461 Seventh Street SW,,
Room 7233, Washington, DC 20410-
7000.

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at hitp://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a commsent, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http:/fwww.regulations,gov Web site can
be viewed by other commenters and
interested members of the publie,
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requiremnents, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 678 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578-——~CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec,

578.1 Purpose and scope.

578,3 Definitions,

Subpart B—Establishing and Operating a
Continuum of Care

578,6 Establishing the Continuum of Care,

578.7 Responsibilities of the Continutim of

Cara.
578.9 ' Preparing an application for funds,
578,11 Unified Funding Agency.
§78.18 Reomedial action,

Subpart C—Application and Grant Award
Pracess

578.15 Eligible applicants.

578,17 Overview of application and grant
award proocess.

578,19 Application process,

578,21 Awarding funds,

578,23 Executing grant agreements,

578,26 Site control,

578,27 Consolidated plan.

578.29 Subsidy layering,

578,31 Environmental review.

578,33 Renewals, :

578,35 Appeal.

Subpart D—Program Components and
Efigible Costs

$78.37 Program components and uses of
assistance,

578,39 Continuum of Care planning
activities.

678,41 Unified Funding Agency costs,

678.43 Acquisition,

578,45 Rehabilitation.

578,47 New construction,

578.49 Leasing,

578,61 Rental assistance,

578,63 Supportive services,

578,656 Operating costs, .

578,67 Homeless Management Information
System,

578,59  Project administrative costs,

578,61 Relocation costs,

578.63 - Indirect costs.

Subpart E—High-Performing Communities

578,66 Standards.

578,67 Publication of application.
578.69 Cooperation among entities,
578,71 HPC-eligible activities,

Subpant F—Program Requirements

578,73 Malching requirements. '

578,75 General operations, :

578,77 Calculating occupancy charges and
rent,

578,79 Limitation on transitional housing,

578,81 Term of commitmenl, repayment of
grants, and prevention of undue benefits,

578.83 Displacement, relocation, and
~acquisition,

578,86 Timeliness standards.
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578,87 , Limitation on use of funds,

578,89 Limitation on use of grant funds to
serve persons defined as homeless under
other federal laws,

578,91 Termination of assistance lo
program participants. .

578,93 Fair Housing and Equal
Opportunity.

578,95 - Conflicts of interest.

578,97 : Program income.

578.99 Applicability of other federal
requirementa,

Subpart G—Grant Administration
678,101 Technicil assistance,
578,103 Recordkesping requirements.
678,105 Grant and project changes.
578.107 Sanctions.
578.109 Closeout,

Authority: 42 U.S.C, 11371 et seq., 42
U.8.C. 3535(d).

Subpart A—Géneral Provisions

§678.1 Purpose and scope.

(a) The Continuum of Care program is
authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U,8.C, 11381-113889),

(b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homslessness; :

(2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and

. dislocation caused to homeless

individuals, families; and communities
by homelessness; e

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individials and femilies experiencing
homelessness. ' '

§678,3 Definitions,

As used in this part;

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed, It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition; new
construction, rehabilitation, and any
administrative costs related to these
activities),

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum,
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At risk of homelessness. (1) An
individual or family who;

(1) Has an annual income below 30
percent of median family income for the
area, as determined by HUD;

(if) Does not have sufficient resources
or support netwaorks, e.g,, family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless” definition in this section;

d .

(iii) Meets one of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance; .

(B) Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay.is not. paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupangy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U,S, Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics assoclated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as “homeless’ under this
section, but qualifies as “homeless”
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42 U.S.C. 140436~
2(6)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C. ,
254b(h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S,C.
2012(m)), or section 17(b){15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

(8) A child or youth who does not
qualify as "homeless’ under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S,C, 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment systemn means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool,

Ghronically homeless. (1) An
individual who;

(1) Ys homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(1) Has been homeless and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and

(ii) Can be diagnosed with one or

.more of the following conditions:
substance use disorder; serious mental
illness, developmental disability (as
defined in section 102 of the
‘Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42.U.5.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a Jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 80 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(3} A family with an adult head of
housshold {or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Gars to
apply for a grant for Continuum of Gare
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Gare and Continuum
means the group organized to carry out
the responsibilities required under this
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homsless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate;
Developmental disabi]ig means, as
defined in section 102 of the
Developmental Disabilities Assistance.
and Bill of Rights Act of 2000 (42 U.S.C.
15002); ’

(1) A severe, chronic disability of an
individual that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

{i1) Is manifested before the individual
attains age 22;

(i1i) Is likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

{F) Capacity for independent living;

(G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated,

(2) An individual from birth to age 9,
inclusive; who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)() through (v) of the definition of
“developmental disability’’ in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life,

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government,

Emergency shelter is defined in 24
CFR part 576. .

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register anniially by HUD,

High-performing commuinity (HPC)
means a Continuum of Care that mests
the standards in subpart E of this part
and has besn designated as a High-
performing community by HUD,

Homeless means; i

(1) An‘individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning;

(i) An individual or family with a
primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iti) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

{2) An individual or family who will

imminently lose their primary nighttime

residence, provided that:

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for homsless assistance;

(i1) No subsequent residence has been
identified; and

(iii) The individual or family lacks the

resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under

.gection 387 of the Runaway. and
Homeless Youth Act (42 U.S.C. 5732a),
section 637 of the Head Start Act (42
U.S.C. 9832), section 41403 of the
Violence Against Women ‘Act of 1994
(42 U.5.C. 14043e~2), section 330(h) of

the Public Health Service Act (42 U.S.C.

264b(h)}, section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S,C. 1786(h)); or section
726 of the McKinney-Vento Homeless
Assistance Act {42 U.S.C. 11434a);

(ii) Have not had a Jease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(1) Have experienced persistent
instability s measured by two moves or
mors during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

Ev% Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuss (including neglect); the
presencs of a child or youth withi a.
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable smployment; or

(4) Any individual or family who:

(i) Is fleeing; or is attemnpting to flee,
domestic violence, dating violencs,
sexual assanlt, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that hias either taken
place within the individual’s or family's
primary nighttime residence or has
madse the individual or family afraid to
return to their primary nighttime
residence;

(i1) Has no other residence; and

(ii1) Lacks the resources or support
networks, e.g., family, friends, and faith-
based ‘or other social networks; to obtain
other permanent housing.

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD,

HMIS Lead means the entity
designated by the Continunm of Care in
accordance with this part-to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing withouta..
designated length of stay, and includes
both permanent supgortive housing and
rapid rehousing, To bs permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year; which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist hoineless
persons with a disability to live
independently.
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Point-in-time count means 4 count of
sheltered and unsheitered homeless

- persons carried out on one night in the

last 10 calendar days of January or at

such other time as required by HUD.,

Private noniprofit organization means
an organization;

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; . ,

(2) That has a voluntary board;

(3) That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
dccounting principles; and

(4) That practices nondiscrimination
in the provision of assistance.

A private nonprofit organization doss
not include governmental organizations,
such as public housing agencies.

Program participunf means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds,

Project medns a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
dequired; rehabilitated, constructed, or
leased with assistanice provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a Iglrant agreement with HUD.

Safe haven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services; :

(2) Provides 24-hour residence for
eligible persons for an unspscified
period;

(8) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents, '

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project,

Transitional housing means housing,
where all program’ participants haye
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
mavement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a '
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered women'’s shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care.

(a) The Continuum: of Care,
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part, Relevant -
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agericies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
confligt-of-interest requirements at
§578,96(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homeless or
formerly homeless individual,

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section,

§578,7 Responsibilities of the Continuum
of Care, .

(a) Operate the Continuum of Care,
The Continuum of Care must;

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care, The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years; '

(4) Appoint additional committses,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s}), and any person acting
on behalf of the board;

{6) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;

(7) Evaluate outcomes of projects

- funded under the Emergency Solutions

Grants program and the Gontinuum of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate eithér a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the noeds
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers. This system must
comply with any requirements
astablished by HUD by Notice.

{9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance, At a
minimum, these written standards must
include;

(i) Policies and procedures for
evaluating individuals’ end families’
eligibility for assistance under this part;

(gii) Pofilcies and procedurss for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(1ii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program. participant must pay while
receiving rapid rehousinf assistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum is ..
designated a high-performing
community, as described in subpart G of
this part; policies and procedures set
forth in 24 CFR 576.400(e)(3)(vi),
(e)(8)(vii), (e)(3)(viii), and (e)(3)(ix).

{b) Designating and operating an
HMIS. The Continuum of Care must:

(1) Designate & single: Homeless
Management Information System
(HMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continzum’s HMIS; which
will be known as the HMIS Lead;

(3) Review, revise; and approve a
privacy plan, security plan, and data
quality plan for the HMIS, ‘

(4) Ensure consistent participation of
racipients and subrecipients in the
HMIS; and

(5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

(¢} Continuum of Care planning, The
Continuum must develop a plan that
includes; )

(1) Goordinating the implementation
of a housing and service system within
its geographic area that mests the needs
of the homeless individuals (including
unaccompanied youth) and families, At
a minimum, such system encompasses
the following; -

(i) Outreach, engagement; and
assessment;

(i1) Shelter, housing, and supportive
services;

(iii) Prevention strategies. .

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area thal meets the following
requirements:

i) Homsless persons who are living in
a place not designed or ordinarily used .
as a regular sleeping accommodation for
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humans must be counted as unshsitered
homeless persons.

(i) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continluum’s geographic
area;

(5) Consulting with: State and local
government Emergency Solutions
Grants program recipients within the
Continnum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performence of
Emergency Solutions Grants program
racipients and subrecipients.

§578.9 Preparing an application for funds.

(a) The Continuum must:

(1) Design, operate, and follow a
collaborative procass forthe
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 578,19 of this subpart;

{2) Establish priorities for funding
projects in the geographic area;

(3) Determins if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i) If more then one application will
be submitted, designate an eligible
applicant to be the collaborative
gpplicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;

(ii) I only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

{b) The Continuum retains-all of its
responsibilities; even if it designates one
or more eligible applicants other than
itself to apply for funds on behaif of the
Continuum; This includes approving
the Continuum of Care application. -

§578.11 Unifled Funding Agency,

(a) Becoming a Unified Funding
Agency, To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continunm,

{b) Criteria for designating a UFA,
HUD will consider these criteria when
deciding whether to designatea.
collaborative applicant a UFA:

(1) The Continuum of Care it
represents meets the requirements in
§578.7;

- (2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
85,20 (for States);

{3) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria as HUD may
establish by NOFA, C

(c) Requirements, HUD-designated
UFAs shall:

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.

(2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, :

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requiremeénts of 24 CFR parts 84 and 85
and corresponding OMB circulars,

{4) Obtain approval of any proposed
grant sgresment amendments by the
Continuum of Care before submitting a
request for an amendment to HUD, -

§678.13. Remedlal action.
(a) If HUD finds that the Continuum

. of Care for a geographic area does not

meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD mmay take remadial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating & replacement
Contirtuum of Care for thie geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3} Accepting applications from other
eligible applicants within the
Continuum’s geographic area,

(b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them -
an opportunity to respond,

Subpart C—Application and Grant
Award Process

§578.15 Eligible applicants,

(a) Who may apply, Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments ate eligible to apply for
grants,

{b) Designation by the Continuum of
Care, Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part, The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
apf)licant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant,

c) Exclusion, For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578.17 Overview of application and grant
award process.

(a) Formula; (1} After enactment of the
annual appropriations act for each fiscal
year; and issuance of the NOFA, HUD:
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.

{2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(8) of this section, to the
amount of funds being made available
under the NOFA, That amount is
calculated by:

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act; ,

ii) From the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

{ii1) Deducting the amount of funding
necessary for Continuum of Care

planning activities and UFA costs, ,
" (3) PPRN is calculated on the amount

determined under paragraph {(a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

gi) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004,

(iil) The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the'CDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
cci)unties in the United States and Puerto
Rico,

(4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care, HUD
will publish, via the NOFA, the tctal
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b) Calculating a Continuum of Gare’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for each »

. metropolitan city, urban county, other

county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) Establishing renewal demand.
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligibls to apply for renewal in that
fiscal year’s competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes,

(3) Establishing FPRN, The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

(4) Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses,

§678.19 - Application process.

(a) Notice of Funding Availability.
After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPG, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary. At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homsless or at risk of
homelessness to he served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistancs. .

' §578.21 Awarding funds.

(a) Selection, HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards, HUD
will announce awards and notify
selectad applicants of any conditions
imposed on awards, Conditions must be
satisfied before HUD will execute a
grant agresment with the applicant,

(c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it,
Correcting all issues and conditions
attached to an award must be complsted
within the time frame established in the
NOFA, Proof of site control, match;
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

v,
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months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient,

§678.23 Executing grant agreements.

(a) Deadline, No later than 46 days
from the date when all conditions are

" satistied, the recipient and HUD must

execute the grant agresment.
{b) Grant agreements. (1) Multiple
applicants for one Continuum, Ifa

" Continuum designates more than one

applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced,

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new.awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any,
These two grants will cover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under

“the other,

(8) Unified Funding Agencies. If a
Continuum is'a UFA: that HUD has
approved, then HUD will entor into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grarits will cover the entire :
geographic area, A default by the UFA
under one of those grant agreements
will also be a default under the other.

(c) Required agreements. Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578; .
(2} To monitor and report the prograss
of the project(s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, end
operating facilities for the project and in
providing supportive services for the
project;

(4) To require certification from all
subrecipients that:
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(i) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
projeat; .

_(i1i) Subrecipients will establish
policies and practices that arp consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; .

gv). In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff

erson to be responsible for ensuring
that children being served in the
program are enrolied in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part G of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

(v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting . -
principles, if the recipient is a UFA;

(6) To monitor subrecipient match
and report on match to HUD;

{7) To take the educational nesds of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children s close as
possible to their school of origin so as
not to disrupt such children’s
education;

{8) To monitor subrecipients at least
annually; v .

(9) To use the centralized or
coordinated assessnient system
established by the Continuwm of Care as
set forth in §578,7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated agssessment system,
provided that victim service providers
in the area use & centralized or
coordinated assessment system that

meets HUD’s minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continunm
of Care, including the minimum
requirements set forth in §578,7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;

and

(12) To comply with such other terms
and conditions as HUD may establish by
NOFA.,

§578.25  Site control

(a) In general, When grant funds will
be used for acquisition; rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 befors HUD will
executs a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals '
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient,

(b) Evidence. Acceptable evidence of
site control is a deed or lease, If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on thase
documents must be the selacted
applicant or intended subrecipient
identified in the application for
assistance, '

(c) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U.8,C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lsass for
the project site.

(i) To have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner,

(ii) To have control of the Hmited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must

-own the project site throughout the 15-

year period, If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 - Consolidated plan.

(a) States or units of general local
government, An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated; consolidated plan in
accordance with 24 CFR part.91; The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan,

{b) Other applicants. Applicanis that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 678.35,

(c) Tiniing of consolidated plan
certification submissions. The required
certification that the application for
funding is consistent with the HUD- -
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA., '

§578.29 Subsldy layering.

HUD may- provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.8.C, 8545) and 24 CFR part 4, subpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD’s

_review of this information is intended to

prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, Siate,
or local agencies, including assistance
such as tax concessions or tax credits,

§678.31 Environmental review.

(a) Activities under this part ars
subject to environmental review by
HUD under 24 CFR part 50, The
recipient or subrecipient shall supply
all availabla, relevant information
necessary for HUD to perform, for each
property; any environmental review
required by 24 CFR part 50. The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

{b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
leass, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 60 and the recipient
dr subrecipient has received HUD
approval of the property,

§676.33 Renewals. -

(a) In general, Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a requiest in a form specified by

HUD, must mest the requirements of
- this part, and must submit the request

within the time frame established by
HUD,

(b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(i1} Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted In proportion to changes in the
FMR for the geographic ares; and

{iii) For rental assistance; up o 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR, :

(d) Review criteria, (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renswal in the Continuum of Care
program even if the awardees would not
be eligible for'a new grant under the
program, so long as they continue fo
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable befors August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administersd in accordance with 24
CFR 582,330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under thé
Supportive Housing Program:

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 80, 2012 will be described
in the NOFA.

(e) Unsuccessful projects, HUD may
renew a project that was eligible for
renewal in the competition and was part
of an application that was not fundeé7
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon & finding that the project
mests the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate,

(f) Annual Performance Report
condition, HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if;

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.
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§578.35 Appeal.

(8) In general, Failure to follow the
procedures or meet the deadlines - .
established in this section will result in
denial of the appeal,

{b) Solo applicants, (1) Who may
appeal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which thay
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD,

(2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application, : '

3) Deddline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care, The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may require, with a copy to the solo
applicant.

5) Decision, HUD will notify the solo
applicant and the Continuum of its )
decision within 60 days of receipt of the
Continuum’s response,

(8) Funding, If HUD finds that the solo
applicant was not permitted to -
participate in the Continnum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the .
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future, HUD may also reduce the
award to the Continuum'’s applicant(s),

{c) Denied or decreased funding, (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the-award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the
applicant of its decision on the appsal
within 60 days of HUD's receipt of the
written appeal, HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrsase,
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(8) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds,

(d) Compsting Continuums of Care,
(1) In general. 1f more than one
Contintium of Cars claims the same
geographic area, HUD will award funds
to the Continnum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum, No
projecis that are submitted in two or
more competing Continuum of Care
applications will be funded;

2) Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 45 days of the date of HUD’s
announcement of the award,

(8) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal, HUD will
reverse & decision only upon a showing
by the applicant that HUD error caused
the denial. -

_ (e) Consolidated plan certification. (1)

In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

(2) Procedure, The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, ata
minimum:

(i) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(if) A statement of the reasons why
the applicant believes its project is
congistent with the jurisdiction’s
Consolidated Plan, -

(8) Jurisdiction responss, The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appsal to'submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in‘the

appeal;

81) HUD review, (i) HUD will issue its
decision within 45 days of the date of
HUD's receipt of the jurisdiction’s

response, As part of its review, HUD
will consider: , :

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate. ‘

(i) If the jurisdiction did not provide
written reasons for refusal; including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D—Program Components and
Eligible Costs o '

§578.37 Program components and uses of
asslstance.

() Continnum of Care funds may be
usad to pay for the eligible costs listed
in § 678,39 through § 578,863 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases; homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds

for an HMIS component. Administrative .

costs are eligible for all components, All
components are subject to the
restrictions on combining funds for
certain eligible activities in‘a single
project found in § 678.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,
PH includes:

(1) Permanent supportive housing for
persons with disabilities (PSH), PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability,
Supportive services designed to meet
the needs of the program participants
nmust be made available to the program
participants,

(ii) Rapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in § 578.63, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-baged rental assistance, as set
forth in § 578.61(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578,51(a)(1), but not

§ 678.51(a)(1)(i) and (ii); (a)(2); (c) and

(D through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay. ,

(B) May set a maximum amount or
percentage of rental assistance that a
program participant may receive; a
maximum number of months that a
program participant may receive rantal
assistance, and/or a maximum number
of times that a program participant may
recelve rental essistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
{excluding telephone) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household.

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops, ‘

(E) Must re-svaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other
circumstances (e.g., changes in
housshold composition) that affect the
program participant's need for '
assistance, When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs,

(F) Require the program participant to
meet wi?h a case manager not less than
once per month to assist the program
participant in ensuring long-term :
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C,
10401 st seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of sexvices,

(2) Transitional Housing (TH),
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH, Grant funds may be used

. for acquisition, rehabilitation, new

construction, leasing, rental assistance,
operating costs, and supportive setvices.

(3) Supportive Service Only (SS0).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supyportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, SSO includes street
outreach, .

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs éligible in §578.57,

(6) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,106 and 24 CFR 578,108, that are
necessary to prevent an individual or
family from becoming homeless.

{b) Uses of assistance, Funds are
available to pay for the eligible costs
listed in § 578.39 through §578.63 when
used to: :

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(8) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in §578.87;

(4) Preserve existing permanent
housging and facilities that provide
supportive services;

85 Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

&% Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care,

{¢) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes, However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant furnids may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities, If eligible and insligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578.30 Continuum of Care planning
activitles,

- (a) In general. Collaborative
applicants may use upto 3:percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

{2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
- (8) Partioipating in the consolidated
plan(s) for the geographic area(s).

(b) Continuium of Care planning -
activities, Eligible planning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advooates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals; :

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing & Continuum of Care
system;

(4) Evaluating the outcores of -
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6} Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD.

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible, :

§578.41 Unlified Funding Agency costs,

(a) In general. UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continnum of Care program.

(b} UFA costs. UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program,

{c) Monitoring costs, The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§5678.43  Acquisition.

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subracipient for use in the provision of
housing or supportive services for
homsless persons.

§578.45 Rehabilitation,

(8) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) E’Iigigle costs. Eligible i
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards. :

(c) Ineligible costs. Grant funds may
not be used for rehabjlitation of leased
property. i

§578.47 New construction.

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
'with that construction, for use as
housing,

(2) If grant funds are used for new
construction, the applicant must
demionstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition, v

?b) Ineligible costs. Grant funds may
not be used for new construction on
leased property,

§578.49  Leasing,

(a) Use. (1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" for up to 3 years, Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members-of a partnership,
where the partnership owns the
structure, unless HUD authorized an
exception for goad cause,

(2) Any request for an exception must
include the following: '

(1) A description o%how leasing these
structures is in the best interest of the

rogram;

(1i) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(iii) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant,

{b) Requirements, (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space;

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed: HUD-
determined fair market rents,

(3) Utilities. If electricity, gas, and
water are included in the rent; these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost; except for supportive
service facilities, If the structure is being
used ds a supportive service facility,
then these utility costs are a supportive
service cost, .

(4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits; in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may bé provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

Z‘S) Occupancy ugreements and
subleases. Occupancy agresments and
subleases are required as specified in
§578.77(a).

(6) Cualculation of occupancy charges -
and rent, Occupancy charges and rent
from program participants must be
caloulated as provided in § 578.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program incorme and
may be used as provided under '
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title 1V, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor, Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner,

§678.51 . Rental assistance.

(a) Use, (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal; State; or locel
sources.

(i) The rental assistance may be short-
term, up o' 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in-accordance
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section.

{ii} The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month’s rent may be
provided to the landlord, in‘addition to
the security deposit and payment of first
month’s rent,

{b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government; or a public housing agency.

(c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in ‘which program
participants choose housing of an
appropriate size in which to reside,
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition,

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violencs,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating
violence, sexual assault; or stalking
(which would include threats from a
third party, such as & friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the /
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care :
geographic area if they move out of the
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assisted unit to protect their health and
safety.

{d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor orgenization, A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, .

(e} Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition, ;

{f) Grant amount, The amount of
rental assistance in each project wil] be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period, The amount of
rental assistance in each project will be
calculated by multiplying the number
and gize of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(g) Rent reasonableness, HUD will
only provide rental assistance for a unit
if the rent is reasonable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents befng charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant’s request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance, Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants,

(2) For tenant-based rental assistance,
on demonstration of need:

(1) Up to 25 percent of the total rental

" assistance awarded may be spent in any
year of a 5-year grant term; or

(ii) A hig{er percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period,

(3) A recipient must serve at least as
many program participants as shown in
its application for assistance,

(45)% the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pag a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants.

(i) Vacancies, If a unit assisted under

this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month

in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible.
person, Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies, '

{j) Property damage:-Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due

-to the action of a program-participant.

This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit,

(k) Hesident rent, Rent ust be
calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§678,97. ‘ o

(1) Leases. (1) Initial lease, For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party,

(2) Initial lease for transitional
housing. Program participants in -
transitional housing must enter into a
lease agreement for a term of at least one
month, The lease must be automatically
renewable upon expiration, except on
prior notics by either party, uptoa
meximum term of 24 months:

'§578.63 Supportive services.

(a) In general. Grant funds may be
used to pay the eligible costs of
supportive services that address the
special needs of the program
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participants. If the supportive services
are provided in a supportive service
facility not contained in a hiousing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are sligible as a
supportive service,

{1) Supportive services must be
necessary to assist program participants
obtain and maintain housing, ‘

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly. g

(b} Duration. (1) For a transition
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them

tolive as independently as is

practicable throughout the duration of
their residence in the project,

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once
per month as set forth in
§578,37(a)(1)(1)(F), to assist the
program participant in maintaining
long-term housing stability.

(c) Special populations, All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.

(d) Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds, Staff
training and the costs of obtaining
professional licenses or certificdtions
needed to provide supportive services
are not eligible costs,

(e) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by § 578.53(a)(2) are eligible
costs,

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.
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(3) Case managerment, The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:

(i) Counseling;

(i) Developing, securing, and
coordinating services;

(iii) Using the ceniralized or
coordinated assessment system as
required under § 578.23(c)(9).

iv) Obtaining federal, State, and local
benefits;

(v) Monitoring and evaluating

rogram participant progress;
P (\gi) Prlﬁlidingpinfognagﬁon and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with -
victims of domestic violence, dating
violence, sexual assault, and stalking;

and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. '

(4) Ghild care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible,

(i) The children must be under the age
of 18, unless they are disabled children,

(ii) Disabled children must be under
the age of 18,

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be
eligible, v :

5} Education services. The costs of
improving knowledge and basic
educational skills are eligible,

(i) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as & Second Language,
and General Educational Development
(GED), :

(ii) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources,

(8) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(1) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or cortificates.

(i1) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

{F) Referral to community resources.

(7) Food. The cost of providing meals
or graceries to program participants is
eligible, v

8) Housing search and counseling
services, Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible.

(i) Gomponent services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements.

(ii) Other eligible costs are::

(A) Mediation with property owners
and landlords on behelf of eligible
program participants; .

(B) Credit counseling; accessing & free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legol services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
repregentation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing,

(i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding i
criminal warrants, :

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counssling,

(1i1) Fees based on the actual service
performed (i.e.; fee for service} are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subsecipient’s employees’ salaries and
other costs necessary to perform the
services,

(iv) Logal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible, Retainer
fee arrangements and contingency fee
arrangements are ineligible,

{10) Life skills iraining. The costs of
teaching critical 1ife management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training,

" (11) Mental health services, Eligible
costs are the direct ontpatient treatment
of mental health conditions that are
provided by licensed professionals.
Component gervices are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications. or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems,

(12) Outpatient health services,
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual’s health -
problems and the development of a
treatment plan;

(ii) Assisting individuals to
understand their health needs;

(i) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

{iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medicsl services; :

(v) Provision of appropriate
medication; :

{vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care,

(13) Outreach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

é) Eligible costs include the outreach
worker's transportation costs and a eell
phone to be used by the individual
pexforming the outreach,

(i) Component activities and services
consist of: initial essessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankeis, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services. provided
within the geographic area covered by
the. Continuum.of Care: :

(14) Substance abuse treatment
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible. .

(16) Transportation. Eligible costs are:

(1) The costs of program participant’s
travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section,

{ii) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany. or assist
program participants to utilize public
transportation; and

(vijplf public transportation options
are not sufficient within the area, the
recipient may make & one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and guotes prices for new and
used automobiles and other vehicles of
all makes; models, and types); .

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance, :

{16) Utility deposiis, This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services, If the
service described in paragraphs (e)(1)
through {e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include: :

(i) The costs of labor or supplies; an
materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and
. (ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services,

§578.565 Operaling costs.

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.

(b) Eligible costs, (1) The maintenance
and repair of housing;

(2} roperty taxes and insurance;

(3) Scheduled payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 60 percent of the units

-or area is paid for with grant funds;

(5) Electricity, gas, and water;
(6; Furniture; and .
{7 Equipment,

c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease,

§578.67 Homeless Management
Information System,

(a) EIz'éibIe costs, (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS:
designated by the Continuum of Care,
including the costs of:

(i) Purchasing or leasing computer
hardware; !

(ii) Purchasing software or software
licenses;

(ii) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

(v) Leasing office space; .

(vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including: ‘

(A) C_ompleting data entry;

{B) Monitoring and reviswing data
quality;

{C) Completing data analysis;

(D) Reporting to the HMIS Lead;

{E) Training staff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

{viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act; .
{ix) Paying staff travel costs {o
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. ’

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: ‘

(i) Hosting and maintaining HMIS
software or data;

(i1) Backing up, recovering, or
repairing HMIS software or data;

(i11) Upgrading, customizing, and
enhancing the HMIS;

{iv) Integrating and warehousing data,
including development of a data
warehouse for use in eggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the -
training,

(8) 1f the recipient or subrecipient is
a victim services provider, or a Jegal
services provider, it may use Continuum
of Gare funds to establish and operatea
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictionis. Activities
funded under this section must comply
with the HMIS requirements.

§578.59 Project administrative costs.

(a) Eligible costs, The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities, This does not include
staff and overhead costs diractly related
to carrying out activities eligible under
§ 578,43 through § 578.57, becase those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight,
and coordination; Costs of overall
program management, coordination,
monitoring, and evaluation, Thesse costs
include, but are not limited to,
negessary expenditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engeged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job
inchides any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant, Program
administration assignments include the
following;

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements; ‘

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Coordinating the resolution of
andit and monitoring findings;

(G) Evaluating program resulis against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a){1)(i)(A) through (G) of this
section.

{ii) Travel costs incurred for
monitoring of subrecipients;

(i1i)- Administrative services
performed under third-party contracts
or agreements, including general legal
services; accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
{but not purchase) of office space.

(2) Training on Continuum of Care
requirements, Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings,

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under § 578.31.

) Sharing requirement, (1) UFAs, If
the recipient is @ UFA that carries out
a project; it may use up to-10 percent
of the grant amount awarded for the
project on-project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipients, - .

(2) Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§678.61. Relocation costs,

(8) In general, Relocation costs under
the Unitorm Relocation Assistance and
Real Property Acquisition Policies Act
of 1870 are eligible.

(b) Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578,83. .

§578.63. Indirect costs,

{a) In general, Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A-122, as applicable,

{b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable,

(¢) Expenditure limits, The indirect
costs charged to an activity subject to an
oxpenditure limit under §§ 578.39,
578.41, and 578,69 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits,

Subpart E—High-Performing
Communities

§678.65. Standards.

(a) In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made,

) Applying for HPC designation. The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum;

“(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards
for HPCs.

(o) Standards for qualifying as an
HPC, To qualify as an HPG, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Cars’s HMIS that it meets
all of the following standards:

(1) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continunm’s
goographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

({i) Reduced recidivism, Of
individuals and families who leave
homelessness; less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year, - <

{iiiy HMIS coverage. The Continuum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD’s HMIS
requirements,

iv) Serving families and youth, With
respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes {n
paragraph (3) of the definition of
homeless in § 576.2:

(A) 95 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:

(1) Community action. All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for {dentifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. ‘

(if) Henewing HPC status, 1f the
Continuum was designated an HPC in

.the previous federal fiscal year and used

Continuum of Care grant funds for
activities described under § 578,71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community,

§578.67: - Publlcation of application,

HUD will publish the application to
be designated an HPC through the HUD
Web site, for public comment as to
whethier the Continuum seeking
designation as an HPG meets the
standards for being one,

§578.68 Cooperation among entities,

An HPG must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness. )

§678.71 HPC-eligible activities,

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to -
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576,103 and 24 CFR £76.104, if
necessary to prevent the individual or
family from becoming homeless,
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,500 apply.

Subpart F—Program Requlréments

§578.73 Matching requirements.

(a) In general. The recipient or
subrecipient must meich all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind -
contributions from other sources, For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Gash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578,71, -

(b) Cash sources. A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

(c) In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant fuinds, the costs would
have been eligiblse under Subpart D, or,
in the case of HPCs, eligible under
§578,71, .

(2) The requirements of 24 CFR 84,23
and 85.24 apply. '

(3) Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valuad at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization, If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market,

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the term of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§578.76 General operations.

{a) State and local reguirements. {1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the abssnce of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council,

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, includin
licensing requirements, :

{b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982,401 (j) applies only to housing
occupied by program participants
receiving tenant-based rentel assistance.

"For housing rehabilitated with funds

under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, ], and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apFly. .

~{1) Before any assistance will be
provided on behalf of & program
participant, the recipient, or
subrecipient, must physically inspect
sach unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficienciss
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for. -
each two persons.

(1) Children of opposite sex; other
than very young children, may not be
required to ocoupy the same bedroom or
living/sleeping room.

(2) If honsehold composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services,: -

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents,

(e) Ongoing assessment of supportive .
services, To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of agsistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate,
(f) Residential supervision, Bac

recipient and subrecipient of assistance

under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals, (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individnal or formerly
homelsess individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and meking policies
and decisions, -

{2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.

h) Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program.
Examples of disability-related services
include, but are not limited to, mental
health services; outpatient health
services, and provision of medication,
which are provided to a person with a’
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program,

(i% Retention of assistance after death,

Incarceration, or institutionalization for -

more than 90 days of qualifying
member; For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member’s
death, long-term incarceration, or long-

‘term institutionalization,

§578.77. Calculating occupancy charges
and rent,

(8) Occupanay agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
{or subleases) with program participants
residing in housing, -

(b) Calculation of occupancy charges,
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly -
income; or

(3) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
meet the family’s housing costs, the
portion of the payments that is
designated for housing costs,

(4§Income. Income must be
celculated in accordance with 24 CFR
5,609 and 24 CFR 6.611(a), Recipients
and subrecipients must examine a
program participant’s income initially,

- and if there is a change in family

composition (e.g., birth of a child) or a.
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly. Rk

(c) Resid}ént rent, (1) Amount of rent,
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a){1)
of the U.S, Housing Act of 1937 (42
U.S.C. 1437a(a)(1)).

{i1) Income of program participants
must be calculated in accordance with
24 CFR 5,609 and 24 CFR 6.611(a).

(2) Review, Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in'income are
identified.

(8) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program
participants must provide the recipient
or subrecipient with information-at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment,

§678.79: Limlitatlon on transitional
housing. ‘

Ahomeless individual or family may
remain in transitional housing for a
period longer than 24 months, if _
permanent housing for-the individual or
family has not been located orif the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months, :

§578.81 Term of commitment, repayment
of grants, and prevention of undue benefils,
() In general, All recipients and -

subrecipients receiving grant funds for
acqujsition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordange with this part; for at least 16
years from the date of initial ocecupancy
or date of initial service provision,
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Govenants

‘before receiving payment of grant funds.

{b) Conversion, Recipients and:
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in'a
structure may submit & request to HUD
to convert a project far the direct benefit
of very low-income persons. The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must bé in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive:
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
serviges in the Continuum of Care’s
geographic area.

(c} Repayment of grant funds, If a
project is not operated as transitional or
psrmanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
- paragraph (b) of this section, If the

housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing, ‘

(d) Prevention of undue benefits,
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year periad, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition. '

{e) Exception, A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs {c) and (d)
of this section if;

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

{2) All the proceeds are used to
provide transitional or permanent
housing that meet the requirements of

_ this part;

(3) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is mesting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Roevenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homsless, in
which case the project may serve

individuals and families at risk of
homelessness, J

§578.83 Displacement, relocation, and
acqulsition,

(a) Minimizing displavement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. *“Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking, ‘ .

(b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the MoKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to

the building means the tenants are not

homeless and the tenants are therefore

not eligible to.receive assistance under
the Continuum: of Gare program; When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S.C, 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section,

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Adt, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cennot be
offerad a decent, safe, and senitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions, The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2}(ii{)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section: Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided;

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection.with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(ii) Appropriate advisory services,
including reasonable advance written
notice of: :

(A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy &
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and
_ (D) The provisions of paragraph
(b)(2)(1) of this section, o

{c) Relocation assistance {‘01' displaced
persons. (1) In general. A displaced
person (defined in paragraph (c)(2) of
this section) must be provided _
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their finencial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24,205(c)(2)({)(D).

(2) Displaced person. (i) For the
purposes of paragraph (c) of this section,
the term “displaced person’ meeans any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made;

(A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move ocours after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.25(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§678.25(h), if that ocours after the
application for assistance; or

C) Before the dats described under
paragraph (c)(2)()(A) or (B) of this
section; if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or

(f)) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant
moves afler execution of the agreement
covering the acquisition, rehahilitation,
or demolition of the property for the
project; or

(i1} For the purposes of paragraph (c)
of this section, the term ““displaced
person’’ means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for & project, This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

(A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
perticipant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent; safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Gontinuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §678,77; or

(B) The program participant is
required to relocate temporarily, does
not return to the building or complex,
and any one of the following situations
0GCUrs:

(2) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

{2) The program participant is not
eligible to return to the building or
complex upon project completion; or

(3)p0lher conditions of the temporary
relocation are not reasonable; or

{C) The program participant is
required to move to another unit in the
seme building or complex, and any one
of the following situations ocours:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connsection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(SFOther conditions of the move are
not reasonable,

(iii) Notwithstanding the provisions of
paragraph (¢){2)(i) or (ii) of this section,
a person dops not qualify asa
‘‘displaced person” if: )

(AS The person has been evicted for

" gerious or repeated violation of the

terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or Jocal requirements (see § 578.91); and
the récipient or subrecipient detérmines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agresment and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e,g;, the persor may be
displaced, temporarily relocated; or
incur a rent increase) and the fact that
the person would not qualify as a
“‘displaced person” (or for any
relocation assistance provided under
this section), as a result of the project;

{C) The person is ineligible under 49
CFR 24.2(a)(9)(i1));

(D} The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupangy restriction under § 578,79; or

(E) HUD dstermines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition: for the project.

(iv) The recipient may request, at any
time, HUD’s determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations, For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agreement batween the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) end the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initlation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceableé commitment to procesd
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs,

(e) Appeals, A person who disagrees
with the recipient’s {or subrecipient’s, if
applicable) determination congerning
whether the person qualifies as a
displaced pexson, or the aniount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24,10), A low-
income person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that detsrmination to the
local HUD field office.

§5678.86 - Timeliness standards.

(a) In general, Recipients must initiate
approved activities and projects ’
promptly. .

(b) Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards; :

(1) Construction activities must begin
within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agresment -
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

(c) Distribution. A recipient that
receives funds throtigh this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
oligible activities commence,

§678,87 Limitation on use of funds,

(a) Maintenance of effort, No .
assistance provided under this part {or
any State or local government funds
used to supplement this agsistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist hotneless persons.

(b) Faith-based activities, (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants, Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or Jocal
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation, Recipients and
. subracipients of program funds shall
not, in providing program assistancs;
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

(i1) Beneficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religions belief, or a
refusal to attend or participate in a
religious practics. )

{2) Separation of explicitly religious
activities, Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services,

(8) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, inclnding the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law:
Among other things, faith-based =
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religicus symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents:

(4) Alternative provider, If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral, In
making the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objsctions from prograin participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§578.103(a)(13), Recipients shall ensure
that all-subrecipient agreements make
organizations receiving program funds
aware of these requirements, '

(5) Structures, Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities, Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures -only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program -
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to'eligible activities in
accordance with the cost accounting
requirements applicable to the

. Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship; however, are
inaligible for Continuum of Care
program-funded improvements:
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
di.‘;position (see 24 CFR parts 84 and
85), '

(6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
faderally funded activities, the State or
local government has the option to
segregate the federal funds or

‘commingle them, However, if the funds

are cornmingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing unit, the
following types of assistance may not be
combined:’

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenarnt-based rental assistance and
acquisition, rehabilitation, or new
construction;

(3) Short- or medium-term rental
agsistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or

{5) Rental assistance and operating,

(d) Program fees. Recipients and
subrecipients may not charge program
participants progrem fees.

§578.89 ° Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws,

(a) Application requirement,
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of

grant funds to serve such persons is an

squal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §676.2. To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth, ‘

{b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Gontinuunn of Care's geographic
area may be used to serve such persons,

(c) Exception. The 10 percent
limitation does not apply to
Contnuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count; is less than
one-tenth of one percent of the total
population,

§678.91 Termination of assistance to
program particlpants,

(a) Termination of assistance. The
recipient or subrecipient may terminate
assistance to a program participant who
violates prograni requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family,

{(b) Due process, In terminating

assistance to a program participant, the
recipient or subrecipient must provide a

formal process that recognizes the rights -

of individuals receiving assistance
under the due process of law, This
process, at a minimum, must consist of;
(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before & person other than the
pexson (or a subordinate of that person)
who made or approved the termination .
decision; and

(4) Prompt written notice of the final
decision to the program participant,

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeloss persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Falr Houslng and Equal
Opportunity. E

{a) Nondiscrimination and equal
opportunity requirements, The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable

{b) Housing for specific. -
subpopulations, Recipionts and
subrecipients may exclusively serve a
particular homeless subpopu{ation in
transitional or permanent housing if the
housing addresses a need identified by
the Contimium of Care for the
geographic area and meets one of the
following: .

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex; " :

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5,105
(e.g., the housing may be limited to
homeless veterans; victims of domestic
violence and their children; or
chronically homeless pexsons and
families),

(3) The housing may be limited to
families with children,

(4) 1f the housing has in residence at
least one family with a child urnider the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing, -

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises.

{8) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation {e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
prograin under 24 CFR part §74 may be
limited to persons with acquired
immunodeficiency syndrome or related
disoases), : :

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise.eligible individuals with
disabilitfes or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing, A recipient must implement its

. programs in a manner that affirmatively

furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special ouireach, arid maintain récords
of those marketing activities; '

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

(3) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws. ;

{d) Accessibility and integrative
housing and services for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles Il and IIT of the
Americans with Disabilities Act, as
applicable (28 CFR parts 36 and 36), In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities,

(e) Prohibition against involuntary
family separation: The age and gender
of a child under age 18 must not be used
as a basis for denying any family’s
admission to a project that receives
funds under this part.

§578.95 Contlicts of Interest,

(a) Procurement, For the procursmsni
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipierits must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84,42 (for private nonprofit
organizations), ‘

b) Continuum of Gare board
members, No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents,

(c) Organizational conflict, An
organizational conflict of Interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
asgistance under this part, or whena
covered person’s, as in paregraph (d)(1)
of this section, objectivity in performing
work with respsct to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizatiorial conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents, It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness dsterminations under
§578.49(b)(2) and §578.61(g) and
housing quality inspections of property
under §578.75(b) that the recipient,
subrecipient, or related entity owns,

(d) Other conflicts, For all other
transactions and activities, the following
restrictions apply:

(1) No coveredy person, meaning a
person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived froman assisted
activity, either for him or herself or for
those with whom he or shie has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure,

(2) Exceptions. Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d){(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section,

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B} An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organizetion, the
exception would not violate the
organization’s internal policies,

1i) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
{(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subrecipient’s project,

.taking into account the cumulative

effect of the following factors, as
applicable:

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive hidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,

-responsibilities, or the decision-making

process with respect to the specific
activity in question;

(D) Whather the interest or benefit
was present before the affected person
was in the position described in

aragraph (c)(1) of this section;
P (E?VV?IG&]?%E‘ \)mdua hardship' will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;

{F) Whether the person affected is a
member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(GFAny other relevant considerations,

§578.97 ' Program Income:

(a) Definied; Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity,

(b) Use, Program incorme earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for-eligible activities

in accordance with the requirements of -

this part, Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not besn charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition;, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.99 Applicabllity: of other federal
requirements. ,

In addition to the requirements set
forth'in 24 CFR part 5; use:of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review, Activities
under this part are subject to

environmental review by HUD under 24

CFR part 50 as noted in § 578,31,

(b) Ssction 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision of a

state that are using assistance under this

part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
rerriirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act, In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaininga '
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceaded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and
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(3) Must have established an

affirmative procurement é)r_ogram for the
_procurement of recovered materials
identified in the EPA guidelines,

{c) Transparency Act Reporting.
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669),

(d) The Coastal Barrier Resources Act
of 1982 (16 U.8.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested,

&) Applicability of OMB Circulars,
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Gost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87}~apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and = :
Agresments with Institutions of Higher
Education; Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A-122};
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part, '

() Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.8.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1892 (42 U.S.C, 4851-4856), and
implementing regulations at 24 CFR part
35, subparts A; B, H, J, K, M,;and R
apply to dctivities under this program,

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A-
133, “Audits of States, Lotal
Governments, and Non-profit
Organizations,” \

) Davis-Bacon Act, The provisions -

of the Davis-Bacon Act do not apply to
this program.

(1) Section 8 of the Housing and
Urban Developmerit Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G—Grant Administration

§578.101 - Technical asslstance.

(a) Purpose, The purpose of
Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum:of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness.

(b) Defined, Technical assistance
means the transfer of skillsand
knowledge to entities that may need, but
do not possess, such skills and
knowledge: The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.

(c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, sither directly by HUD staff
or indirectly through third-party
providers, o

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
agsistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to- -
implement the technical assistance.
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds,

§578,103 Recordkeeping requirements.
(a) In general, The recipient and its -
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
.{1) Continuum of Care records. Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum

of Gare;
. (i) Evidence that the Board selected by

the Continuum of Care meets the
requirements of §578.5(b);

ii) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and mesting
minutes, an approved Governance
Chaiter that is reviewed and updated
annually, & written process for selecting
a board that is réviewed and updated at
least once every b years, evidence
required for designating a single HMIS
for the Continuum,; and monitoring
reports of recipients and subrecipients;

(ii1) Evidence that the Continuum has
prepared the application for funds as set
forth in §578.9, including the
designation of the eligible applicant to
be ths collaborative applicant,

{2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §678.105,
must kesp evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

3) Homeless status; Acceptable
evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status, For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “‘at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance, Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic -
violencs, dating violence, sexual
assanlt, or stalking under § 578,61(c)(3),
each recipiont or subrecipient of
assistance under this part must retain:

{i) Documentation of the original
incidence of domestic violence; dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file. This may be
written observation of the housing or
service provider;a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.

(1) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexusl assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence, This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider; social worker, legal assistance
grovider, pastoral counselor, mental

ealth grovider, or other professional
from 'whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of

" household:

{6) - Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income;

(i) Income evaluation form specified
by HUD &and completed by the recipient
or subrecipient; and

(i1) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits’
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;

- (ii1) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
{e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the incomse the program participant
received over the most recent period; or

(iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation,

(7) Program participant records. In
addition to evidence of “homeless”
status or “‘at-risk-of-homelessness’”
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document;

(i% The services and assistance
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participents that remain in the program
for more then a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(i1)(F); and

(ii) Where applicable, compliance
with the termination of assistance
requirement in § 578.91.

8) Housing standards, The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in § 578.,75(b),
including inspection reports.

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The-recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, :

(10) Match. The recipient must keep
records. of the source and use.of
contributions made to satisfy the match
requirement in § 578.73. The records
maust indicate the grant and fiscal year
for which each matching.coniribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived, To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs,

{11) Conflicts of interest, The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in § 578,95(c), the .~
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§ 578.95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 678,96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12) Homeless participation, The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under § 578.75(g).

(13) Faith-hased activities, The
recipisnt end its subrecipients must
document their compliance with the
faith-based activities requirements -
under § 578.87(b).

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of theéir marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

" (15) Other federal requirements, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578,99, as
applicable.

16) Subrecipients and contractors, (1)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records. of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.

(i) Tge recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required,

{iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85,36 and 24 CFR parl 84,

(17} Other records specified by HUD,
The recipient and subrecipients must
keep other records specified by HUD.

{b).Confidentiality. In addition to
mesting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
identifying information of any
individual or family who applies for -
and/or receives Continuum of Care
assistance will be kept secure and-
confidential; .

(2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(3) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

{c) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
5 yoars or the period specified below,
Copies made by microfilming,

hotocopying, or similar methods may
ge substituted for the original records,

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and .

(2) Where Continuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupled, or used, by
program participants:

(d) Access to records, (1) Federal
Government rights, Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, arid the Comptroller General of
the United States; or any of their
authorized representatives, must have
the right of access to all books;
documents, papers; or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts,
These rights of access are not limited to
the required retention period, but last as
long as the records are retained. .

(2) Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 6 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requiréments in this part,

?e] Beports, In addilzion to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD, Projects receiving grant funds
only for acquisition, rehabilitation; or
new construction must submit APRs for
15 years from the date of jnitial
occupancy or the date of initial service
provision, unless HUD provides an
exception under § 578:81(e).

§576,105 Grant and project changes,

(a) For Unified Funding Agencies and
Continuums having only one recipient,
{1) The recipient may not make any
significant changes without prior HUD
approvel, evidenced by a grant
amendment signed by HUD and the
recipient, Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having mote than
one recipient. (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served. ‘

(2) Approval of substitution-ofthe
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met.

{c) Documentution of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records,

§678.107 Sanctlons,

(a) Performance reviews. (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring; audit reports; and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS. Where
applicable, HUD may also consider
relavant information pertaining to the

recipient’s performance gained from
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other sources, including citizen
comments, complaint determinations,
and litigation,

(2) If HUD determines preliminarily
that the recipient or cne of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation -
before payment and obtain HUD’s prior
approval each {ime the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to.be
drawn down will be expended on
eligible activities in accordance with all
program requirements,

(3) If the recipient fails to demonstrate
to HUD's satisfaction that the activities
were carried out in compliance with_
program requirements, HUD may take
one or more of the remedjal actions or
sanctions specified in paragraph (b) of
this section,

(b} Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence, .

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
nongompliance with program :
requirements, including:

) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and-
milestones necessary to implement the
affected activities and projects;

(ii) Establishing and folfowing a
management plan that assigns »
responsibilities for carrying out the
remedial actions;

(iii)} Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
sligible activities or projects;

v) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vil) Making matching contributions
before or as draws are made from the
recipient’s grant,

(z? HUD may change the method of
payment to a reimbursement basis.

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
tunds for affected activities or projects,

(4) HUD may continue the grant with
a substitute recipient of HUD's
choosing,

(6) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible. .

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities,

{7) HUD may reduce or terminate the
remaining grant of a recipient,

(8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available, ‘

(c) Recipient sanctions. If the
recipient dstermines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b} of this section,

(d) Deobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 aro not met;

(2) If HUD determines that delays
completing construction activities for a
project wiil mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant; '

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for & one-year
period;

{6) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and ‘

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§5678,109 Closeout,

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term.

'(c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agresment. The
agresment will be prepared by HUD in
consultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respect to the following;
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agroement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in finangial
institutions at the time the closeout
agreement is signed;

(4) Description of the recipient’s

- responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;

(1i) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

{iii) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Gompliance with requirements
governing program income received
subsequent to grant closeout.

{5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the obligations in paragraphs
(c)(1) through (4) of this section,

Dated: June 28, 2012,

Mark Johnston,

Assistant Secretary for Community Planning
and Development (Acting),

{FR Doc. 2012-17646 Filed 7-30~12; 8:45 am]
BILLING CODE 4210-67-P
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Office of the Secrefary, HUD

regpeoct to. dats, informabion or re-

port(s) required under subpart B of this

part (but that are not required by sec-
tions 808(m) or (n) of the Pannie Mae
Charter Aot or by sections 307(e) or (f)
of the Freddie Mao Act), the Secretary
may pursine eny civil or administrative
remedies or penalties againet the GSH
. that may be available to the Secretary.
The Seorstary shall pursue such rem-
edies under applicable law.

(8) Procedures, The. Secretary shall'

comply with the prooedures set forth in
pubpart @& of this part in connection
with any enforoement action that he or
she may initiate against & GSH under
peragraph () of this section,

{68 FR. 68843, Nov: 2, 2004]

PART 84—UNIFORM  ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER 'NON-
PROFIT ORGANIZATIONS

Subpart A—General

Seo.

84,1 Purpose.

84.2 Definitions,

84,8 Bifeot on other issuances.

. Bd4 Deviations,

64.6 Bubawaxds, ,

Subpait B—~Pre-Award Requlrements

04,10 - Purpone.
64,11 Pre-award polioias.
04,12 Forins jor applying for Federal nssist~

anoe.

84,13 Debsyment and suspension; Drug-Free
‘Workplros, .

84,14 ‘Spenint award oonditions,

B4.16 Matyio system of messurement,

84,16 Resourcs Oonservation snd Reocovery

B0k
84,17 Oex'biﬁomons and raprosantattons.

Subpun C—-Post-Awurd Requliements

I‘,INANUIALAND PROGRAM MANAGEMENT

B4.20 Purpose of financial and program man-
egemont,

p4.21 Standards for finanoial management
systems,

B4.22 Payment, )

84,23 Oost sharing or matohing,

84,29 Program income,

84.26 Revision of budget and program plans,

84.28 Non-Federal audits,

84,27 Allowable costs,

Pl 84

84,28 Period of avallability of funds,
* PROPHRTY STANDARDS

84,80 Purposs of property standards.

84.81 Insuranos ooverage,

84,92 Real property.

84,88 TFederally-owned and axempl: proparby.
84,84 Bguipment,

84,85 Supplies and other expenda,b]e prop-

ty.
84,36 Intangible property,
84,87 Property trust relationship,

PRODURILMENT BTANDARDS

84,40 Puvpose of proouremoent standards.
84.41 Reoipient responsibilities.

84,42 Oodes of oonduot,

84.48 OCompetition.

84,44 Prooursment procedures,
84,46 Oost and prioe analysis,
84.468 Proourement records,
84,47 Contraot administration:
84,48 Contraoct provisions,

REPORTS AND mnoomas
84,60 Purpose of roports and resords.
B4.51 Monitoring’ and  reporting progra.m
peorformanos;

84.62. Tinanoial reporting.
84,68 Retention and access requirements for

raoorde,
TERMINATION AND DNFOROEMANT

84.60 Purpose of tennlns,tion and antoroe-
ment, :

84,61 Termination,

84,62 BEnforcement.

Subpat D—-Afier-fhé-Award Requirernents

"8440 Purpose,

8471 Qlopeout proceduren,

8472 Bubseguent adjustments and oon-
tinuing responsibilities.

8478 Oolleotion of amonnts due,

Subpart f—~Use of Lump Sum Granis

84.80 Conditions for wse of Lumyp Sum (fixed
price or fixed amount) grants,

4,81 Definition, ’

84,82 Provisions. rpplioable only to Jump
sum grants,

84.83 Properby sbandavds.

. 84,84 Proourement, standards.

64,66 Reports and yeoords,

84,88 Termination and snforoement,

84,87 Clossout prooedures, subseguent: ad-

Justmonts and continuing rasponslbﬂ--

{ties.
APPINDD: ‘A T0° PART 04—CONTRACT PROVI-
HIONS
AUTRORITY: 42 U,B,C. 8695(0);
BOUROE: 69 F'R 47011, Bept, 13, 1984, unless
otherwise notsd,
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§64.1

Subpart A—General

84,1 Purpose,

This part establishes uniform:admin-
istrative requirements. for Federal
grents and agreements awarded to: in-
gtitutions of higher eduneation; hos-
pitals, and other non-profit: organiza-
tlons. Additional or inconsistent re-
quirements shall not be imposed, ex~
- oept ag provided in §§84.4, and 84,14 or
unless spenifically reguired by Federal
stabute or executive order, Non-profit
organizations that implement Federal
progrems for the States are also sub-
jeob to Btate reguirements,

§84.2 Definitions,

Accrued  egpendilures  means - the
charges inourred by the reclpient dur-
ing a given period requiring thé provi-
sion of funds for;

(1) Goods and other tangible property
recelved;

(2) Services performed by employess,

contractors, subrecipients, and . other.

payees; and

(8) Other amounts becoming: owed
under programs for whioh no- ourrent
services or performance is required.

Acorued {ncome meane the sum of;

(1) Barnings during & given period
from:

(1) Bervices psrformed by the reoipi-
ent; and

(1) Goods and other. tangible prop-
erty delivered to purchasers; and

(2). Amounts becoming owed to the
reocipient for which no ourrent services
or performance is reguired by the: re-
cipient,

Acquisition cost of equipment means
the net invoioe price of the eguipment,
including the cost of modifications, at-
tachments, agoessories, or auxiliary
apparatus necessary to make the prop-
erty ussble for the purpose for which 1t
was aoguired, Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s régular
apoounting practioes,

Advance means & payment made by
Treasury oheok or other appropriate
yayment meohanism = t0- & . reciplent
upon its request elther before outlays
are made by the reoipient or through

24 CFR Subtitle A (4~1~11 Edition)

the use of predetermined - payment
sohedules,

Award . means  financial assistance
that provides support or stimulation to
accomplish s publo purpose, Awards
inolude grants and other agresments in
the form of money or property in leu
of money, by HUD to an eligible recipi~
ent. 'The term does not inolude: tech-
niop) aspistanoe, which provides serv-
{oen Ingbend of money; other assistancs
in the form of loans, loan guerantees,
oapital advanoss under the Seotions 202
and B11 prograrns, Interest subsidies, or
insurancs; direot payments of any kind
to individuals; and, oontracts whioh
are regiired to be entered into and ad-
ministered  under - proocurement - laws
and regulations,

Cash contributions means the recipi-
ent’s oesh outlay, including the outlay
of money contributed to the recipient
by third parties,

Closeout means. the process by whioh
HUD determines: that sl applicable ad-
minigtrative gotions and all reguired
work of the award have been completed
by the recipient and HUD, :

Coniract mmeoans & proourement con-
tract under an award or subaward; and .
a proourement suboontraot under a re-
oipient’s or subrecipient’s contraot,

Cost sharing or matehing means that
portion of project or program costs not
bhorne by HUD,

Date of completion means the dete on
whioh a1l work under an award is cpm-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on whioch HUD sponsor-
ship endas,

Disallowed oosts means those charges
to an award thet HUD determines to be
unaliowable, in accordence with the
applicable Yoderal cost principles or
other terms and. oconditions contained
in:the award.

Egquipment means tangible nonexpend-
able persons] property Including ex-
empt property charged directly to:the
award having a vseful life of more than
one year gnd an acguisition ocost of
$6000. or more per unit.: However, oon-
pistent with recipient policy, lower
Hmits may be established.

Ezxcess properly mesns property under
the ocontrol of HUD that, a8 determined
by the Seoretary, & no ionger requirsd
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for its neefls-or the disoharge of its re—
sponsibilitdes. .. -

Exempt. property. means . tangible per«
sonal property. acgulred in whole or in
pert with Federal funds, where HUD
has statutory authority to vest title in
the recipient without further obliga~
tion to the Federal Government, An ex-
ample of exexapt property authority is
ocontalned in the Federal Grant and Co-
operative Agreement Act (31 U.B.0.
6308), for propsriy acquired under an
award to conduoct basic or applied re-
search by a non-profit institution of
higher eduoation or non-profit” organi-
zation whose prinoipal purpose is con-
ducting solentific research, -

Federal awarding agenoy means the
Federal agency that provides an award
to the recipient,

Federal fuhds authorized means the
total amowit of Pederal funds obli-
gated by HUD for use by the reoipient,
This amount may inolude any anthor-
ized carryover: of  unoblgated funds
from prior funding periods when per-
mitted by HUD: regnletions or imple-
menting instructions:

Federal share of real properﬁy, equip-
roent, or pupplies means that percent-
age of the property’s acquisition’ costs
and any - improvement: - expsnditures
paid with Federal funds,

Funding period means: the psriod “of
tirne when Federal funding is avallable
for obligation by the reoipient,

Intongible: property: . and. debt instru-
ments means, bub Is not limited to,
trademarks; oopyrights, patents. and
patent applications and such property
as loans, notes and- other debt instru-

‘ments, lesse  agioements, stook. and

other instruments . of property owner-
ship, whether considered tangible or in-
tangible,

Obligations means the emounts. of or-
ders placed, oontracts and. greunts
awarded, services received. and similar
transactions during a given period that
reguire payment by the recipient dur-
ing the same or a future period:

Outlays or expenditures means obharges
made to the projeot or program, They
mey be reported on a ongh or acorusl
basis, For reports prepered on a.ossh
basis, ontlays are the sum of cesh dis-
bursements for direct charges for goods
and servioes, the amount of indirec} ex-
pense charged, the value of third party

584.2

in-lrind. ocontributions. applied. and the
amount of cash advences and payments
made to subrecipients, For reports pre-
pared on an acorual basis, outlays are
the sum. of oash disbursements for. di-
reot oherges for goods and sexrvices, the

amount . of - indirect. expense ineurred, -

the value.of in-kind contributions ap-
plied, -and  the net: increass (or: de-
orease) in the amounts owed by the re-
oipient for goods and other property re-

celved,: for servioes: performed by em- -

ployees, contrastors, subrecipients and
other payses: end other. amounts. be-
corhing owed under programs for which
no ourrent services or performance are
required,

Personal property. means:- property of
any kind except real: properby: It may
be tangible, having physioal existence,
or intangible, having no physioal exist-
enos, such as oopyrights, patents, or
seourities.

"Prior approval - means . written -ap-
proval by an:anthorized: official- evi-
dencing: prior consent,

Program ineome moans: gross: inoome
sarned by the recipient that is directly
generated: by 'a supported sotivity or
earned ag & result of the award (see: ex-
olusions in §§04.24 (e) and (b)), Program
income includes, but ig not limited to,
income " from" fees for “services: per-
formed, theuse or rental of yeal ox per-
sonal property acquired: under - feder-
ally-funded projects, the sale of coro-
modities or items fabrioated under an
award,. loense fees ‘and royalties on
petents and copyrights, and interest on
loans made with award funds, Interest
earned on advanoes of Federal funds is
not program income. Bxoept ag other-
wige provided in HUD regulations or
the terms and conditions of the awaxd,
program inoome does not include the
reooipt ‘'of principal on loaxns, rebates,
oredifis,  discounts, ete,, or intersst
esrned on any of them,

Project  costs -mesns all allowable
costs, as pet forth in the applicable
Foderal cogt principles, inourred by &
reoipient and the value of the contribu-
tions mads by third parties in aoccom-
plishing - the  objeotives. of the award
during the projeot period.

Project period means the parlod estab-
lished in the award document during
which HUD sponsorship begins and
ends,
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§84.2

Properly means, unless otherwise
stated, real property, equipment, in-
tangible property ‘and - debt instru-
ments;

Real property mesns land,  including
land improvements, structures and ap-
purtenances thereto; but: excludes mov~
able maohinery end equipment:

Recipient - weans an organigstion re-
celving - finanoial assisbance - directly
from HUD to oarry out & projeoct or
progrem, 'The torm inolndes public and
private . insbitutions  of - higher. edu-
oation; publio and private -hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to; community aobion agencies,
research institutes, educational. asso-
ciations, and health centers. The term
includes - commeroiel: - organizations,
international organizations when oper-
ating domestioally (suoh as agenoies of
the United Nstions) which are reoipi-
ents, subrecipients, or contraotors: or
subcontractors of recipionts or sub-
rooipionts, The term. does not include
government:owned contractor-operated
facilities or research centerg providing
oontinued support for misgion-oriented,
large-soale: programs: thab are govern-
ment-owned or: controlled, or are des-
ignated. as. federally-funded research
and development  centers, The: term
does not inolnde mortgagors: thet re-
oeive mortgages insured or held by
HUD or mortgagors or.project. owners
that receive - oapitsl - advanoss . from
HUD under the Section 202 and 811 yro-
grams, :

Researok. and development means all
research sotivities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and. other non-profit institu-
tions, ‘‘Researoh” is defined as a BYS-
tomatio study direoted toward fuller
soientific knowledge or understanding
of the pubject studied, ‘‘Development’’
is the systematioc use of knowledge and
understanding gained from reseiroh di-
reotied toward the production of useful
materialg, devices, systems, or meth~
ods, inoluding design and development
of prototypes and prooesses. The term
reseprch  also includes aotivities in-
volving the training of individuals in
regearch teohnigues where suoh aotivi-
ties utilize the same faoilities as other
researoh “and - development  activities

24 CFR Sublitie A (4-1-11 Edition)

and where suoh’ aotivities are not in-
cluded in the instruotion funotion.,

Small ecwards means a grant or coop-
erative agreement not . exceeding
5100,000 or the small purchase threshold
fixed at 41 U.8,0, 408(11), whichever is
graater,

Subowdrd means; .

(1) An award of finencial essistance
in the form of money, or property in
Heu of money, made under an award by
a tecipient to an eligible subreoiplent
or by a subreoiplent to a lower tier sub-

- recipient, The term includes finanolal

assistancs when provided by any legal
agreement, even if the agreement. is
oalled a contraoct, but does not include
proourement of goods and services nor
does it include any form of assistanoce
which is exolided from the definition
of “award”, .

(2)  For Community . Development
Blook Grants, the term “subaward!!
does 10t include: the  arrengement
whereby. the prime recipient transfers
funds to another entity and thet entity
ig the prajeoct. A distinction is made be-
tween suoch g transfer for the further-
ance of the prime recipient's goals and
the: transfer of funds to:a subreciplent
who onrries: out activities: and is. ac-
countable to the prirne reoipient.. For
example, in a ODBG award where &
prime reoipient has as its program goal
the revitallzation of a downtown ares,
the funde transferred to 2 business in
the downtown ares to remodel-its store
would not- be -considered: & subaward
subject to this part 84,

Subrecipient means the Jegal entity to
which & subaward is made gnd which is

' pooountable to the reciplent for the use

of the funds provided,: The: term in-
oludes commercial: organizations: and
international - organizations: opserating.
domestically (such as agencies of the

“United Nations):

Supplies means all personal property
exoluding equipment, intangible prop-
erty, aud debt instruments as defined
in‘this seotion, and inventions of a con-
traotor conoceived or first aotually re-
duoed to practice in the performance of
work . under & funding - agreement

“(“subject inventions"), as defined in 37

OFR part 401, “Rights to Inventions
Made by Nonprofit Organizations: and
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Smaﬂl Buginess Firms Under Govern~
ment Grants, Oontragts, and Cooyeva-
tive Agreements,”’

Suspenston means an action by HUD
thet temporarily withdraws HUD spon-
sorship under an award, pending. oor-
‘reotive notion by the recipient or pend-

ing a deoision to terminate the award

by HUD. Suspension of an award is a
sepprate aotion from suspensions under
HUD regulations: implementing 1.0,
12549 and B.O: 12889, “‘Debarment and
Suspension,” at 2 OFR part 2434,

Termination means- the “oancellation:

of HUD sponsorship, in-whole ‘or- in
part, under:an agreement at any time
prior to the date of completion,

Third porty in-kind coniributions
means the value of non-oash. contribu-
tions provided by non-Federal third
parties, Third party in-lkind: contribu-
tions may be in the form. of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and servioes. directly benefiting
and specificelly : identifiable  to. the
projeot or program;

Unliquidated obligations, for finanoial
reports prepared on & ¢ash bagis, means
the amount of obligations inowrred by
the reoiplent that have not heen: paid.
For reports prepared on an acorued ex-
penditure ‘basls, - they: represent: the
amount of obligations incurred by the
reoipient Tor whioh an outlay has not
beex recorded.

Unobligated - balance 1neans: the por-
tion of the funds anthorized by HUD
that has not been obligated by the re-
olpient andis determinsd by deduobing
the cumulative obligations from the
oumulative funds suthorized,

Unrecovered “indirect oot teans  the
difference hetween the amount awarded
. and the amount which could have been
awarded under the reoipient's approved
negotisted indireot cost rate,

Worldng capital advance means & pro-
osdure wheyeby funds are ativanced to
the reoipient to cover i1s estimeted
dishursement needs for o given initial
period,

{60 'R 47011, Bept. 18, 1094, as a,manﬂed at 72
TR 73492, Deo, 57; 2007)
§84.3 Effect on other issuances,

For awards subject to this part, all
administrative regquirements of codi~
fied program regulations, program

§84.10

menuels, handbooks and other non-
vegulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, exoopt to the
extent they ave required by shatute, or
authorized in accordance with the devi-
ablons provision in §84.4,

§84.4 Deviations,

The Office of Meanagement and Bndg—
et (OMB) may  grant . exceptions. for
classes of grants or recipients subject
to the requirements of this rule when
exoaptions are not: prohibited by stat-
ute. However, in the interest of meax-
imum uniformity, exoeptions from the'
requirsments of this rule shall be per-
mitted only in unusual ciroumstanoces;
HUD may apply more restriotive re-
gquiverents to s olass of reoiplents
when approved by OMB, may
apply less - restvictivé reguirements
when awardinig small awards and when
approved by OMB, except for thoss re-
duirements. whioh arve. gtatutory. Bx-
oeptions on: & cage-by-oase basis may
2lso he made by HUD. -

#84,6 Subawards,

Tnless seotions of this part specifi-
oally exclude pubrsoipients from oov-
grage, the provisions of this part shall
bé applied to subrecipients performing
work undey awards if' suol subrecipi-
ents are instltutlons of higher edu-
cablon, hospitals, commeroial oxganiza~
tions and international organizations
operating domestionlly, or other nom-
profit organizations. State, looal and
Federally recognized Indian tribal gov-

‘exnment subraciplents are subject to

the. provisions of regwlations imple-
menting the grants management oom-
mon rale,  “Administyative Requirve-
ments - for - Grants: and Cooperative
Agreoments.to Stais, Tocal and Fedey-
ally Recognized. Indian Tribal Govern-
ments,” (24 OFR, paxt; 86), .

Subpart B—Pre-Award
Requirements

§84. 10 Purpose,

Bections 84,11 through 84,17 preseribe .
forms and instrnctions and other pre-
awerd metters o be used in applying
for HUD awards,

467

v *

ATTACHMENT ...... ’

PAGE ....2.... OF .37.. PAGEé




§84.11

84,11 Pre-award poliocles,

(&) Use of Granis and G’oopsratlve
Agreements, and Contracts, In each in-
stanoce, HUD shall decide on the appro-
priate awerd instrament (i.e., grant,
cooperative agréement, or oontraot),
The ederal Grant and Oooperative
Agreement Aot (81 U.S,0, 6301-08) gov-
erns the use of grants, ocooperative
agresments and ocontraots, A grant or
cooperative agreement shall bs used
only when the prinoipal purpose of 8
transaotion is to. eccomplish- a public
purpose of support or stimulation an-
thorized by Pederal statute. The statu-
tory oriterion for ohoosing between
grantg snd eooperative agreements is

that for the latter, ‘‘substantial in-

volvement is expected betweon the ex-
eoutive. agency: and the. Btate, local
government, - or other recipient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the prinecipal purpose is ac-
quisition of property or services for the
direct' benefit or use of the Federal
Giovernment,

(b) Public Notice and Priority Setting,
HUD ghall notify the public of its in-
tended funding priorities for ‘disore-
tionary grant programs, unless funding
priorities are established by Federal
statute,

§84.,12 . Forms for applying fox Federal
aesistance.

(a) HUD shell comply with the appli-
oable report olearance requirements of
5 CFR_ part 1820, 'Controlling Paper-
work Burdens on the Publie,” with re-
gard to all forms used by HUD in place
of or ag a supplement to the Standard
Form 424 (SF-424) serles. i

(b) Applioants shall use the SFAM go-
ries or those forms and instiuctions
presoribed by HUD.

(o) For Federal programs covered by
H.0, 12872, “Intergovernmental Review
of PFederal Programs,'" the applicant
shall complete the appropriate sections
of the SF-424 (Applioation for: Federal
Assistanos) indiceting whether the ap-
plioation was subjeot to review by the
State Bingle Point of Contaot (SPO0).
The name snd address of the SPOC for
a partionler State can be obtained from
the Catalog of Federal Domestic. Assist-
ance, The SPOC ghall advige the appli-
cant whether the program  for- which

24 CFR Subtitie A (4-1-11 Edilion)

applicetion is made has been seleoted
by that State for review.

§84.18 - Debarment . and

Drug-Free Workplace,
. (a) Reoipiente and subrecipients shall
comply: with the governmentwide non-
proourement: debarment and suspension
requirements in 2 OFR part 2424; These
governmentwide requirements reatriot
subawards and. oontraots: with certain
parties that sre debarred, snspended, or
otherwise excluded from or. ineligible
for partioipation in federal assistence
programs or aotivitles, . -

(b) Recipients and subrecipients shall
oomply with -the requirements. of .the
Drug-Free Workplace. Act of 1988 (42
U.8.0. T01), as set forth at 24 OFR part
21,

172 FR 78491, Deo, 217, 2107)

§84,14 Speoial award conditions.

If an applioant or recipient:

(a) Hag & history of pooxr perrorm~
ance;

(b) Is not finanocially stable;

(o) Has & menegement: system- that
does not meet the standards presoribed
in this part;

(d) Has not conformed to:the terms
and oonditions of s previous award; or

(s8) Is not otherwise responsible; HUD
may impose additional reguirements as
needed, provided that such applicant or’
reoiplent: g notified: in writing as: to:
the nature-of the additional require-
ments, the reason why the additional
requirements are. being imposed, the
nature of the correstive aotion needed,
the time allowed for. completing. the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed, Any spe-
oial conditions shall be promptly re-
moved - _once .. the. . oonditions . that
prompbed them have been correscted,

_suspension

§84,15 - Metric system of measurement,

The Moetric... Conversion - Aot, as
amended by the Omnibus Trade and
Competitiveness Aot (15 U.8.0. 205) fe-
olares that the metric systemn is the
preferved mepsurement system for U.8S,
trade and commerce. The Aot requires
each Federal agenoy to establish & dabe
or dates in oonsultation with the Seo-
retary of Commerce, when the mstrio
gystem of measurement will be used:in
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the agenoy's produrements. grants, and

other business-related activities. Met~
ric implementation may take longer
where the use of the system is initially
impractiopl or lkely to ocause signifi-
oaut insfficiencies in the acoomplish-
ment of federally-funded  aotivities,
HUD shall follow the provisions of H.O.
12170, “*Metrio Usage in Federal Gov-
ernment Programs."

§84.16 Resoﬁroe Conservation and Re-
sovery Aot,

Under the Resource Oonserva,tion and
Reocovery Aot (RORA) (Pub. L, 94580,
42 0.8,0, 6962), any. Btate agency or
agonoy of a political subdivision of a
Btate which is nsing appropriated Fed-
erel funds-must: comply with Seotion
6002, Seotion 6002 requires.that pref-
erence be- given: .in. procurement. pro-
grams to,the purchase-of specific prod-
nots counteining recycled materials
identified in: guidelines. developsd: by
the Bnvironmental Proteotion Agenoy
(BPA) (40 OFR. parts 247 through 254),
Aocpordingly, State andlooel instibu-
tions of higher eduoztion, hospitels,
commeroial -organizetions: and: inter-
netional organizations: when operating
domestioally, and non-profit organiza-
tions that ‘receive  dirsoct Federal
awards oy other Federal funds: shall
give preference-in: their proourement
programs funded with Federal funds o
the purchase of recycled produots pur-
suant to the EPA guidelines,

§84.17 Oertifioatxons and repreaenta-

tions,

Unless prohibited by statute or oodi-
fied regulation, HUD is authorized and
encouraged to allow recipients to sub-
mit cerbifications and representations
rvequired by statute, exeoutive order, or
regulation on an anmial basis, if the re-
cipients have ongoing and continning
relationships with the agenoy, Annunal
cortifiontions and repregentations shall
be signed by responsible officials with
the authority to ensure  recipients'
compliange with the pertinent reguire-
ments.

§84.21

Subpart C—Post-Award
Requirements

FINANOIAL AND PROGRAM MANAGEMENT

§84.20 Purpose of financial and pro-
gram management,

" Seotions 84,21 through 84.28 mesorlbe
standards for - financial management
systems, - methods. for making pay-
ments and. rules for; satisfying oost
sharing and  matohing. requirements,
a,ooounting for program income, budget
revision approvals, maeking audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§84,21 Standards for finsnoial man-
agement systems,

{a) HUD: shall' requdive recipfents: to
relate finanoial deta.. to. performesnce
data and develop unit cost informetion
whenever practioal; -

(b) Reciplents* financial management
systems:shall provide for the following:

(1) Acourate, current.and complete
disclosurs of the financial results. of
each  federally-sponsored  projech.. or
program in‘accordence with the report-
ing requivements set forth in §84,62, If
e’ reoipient maintedins- its: records on
other than an aocorual hasis;, the recipi~
ent ghall not be required: to: establish
an aocorusl accounting system. 'These

* recipients may" develop  suoh - aoorual

datn for thely reports on the basis of sh
anelysis of the dooumentation on hand.

(2) Reoords thet identify adequately
the sowrce and application of funds for
federally-sponsored - activities, ~ These
vecords shall contiain information: par-
taining to Pederal awards, authoriza-
tions, obligations, unobligated bal- -
snces, assets, outlays, income a:ud in-
terest.

(8) Bffective control over  and ac-
sountability for all funds; property and
other assets, Reciplents  shall: ade-
quately safeguard all such assels and
assure they are used solely for author-
ized purposes,

(4) Comparison of outlays with budg-
et amounts for each award, Whensver
appropriate, financial = information
shonld be related to performance and
wunit cosh date.

©(6) Written prooedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.

459
ATTACHMENT ook ..o
PAGE .odo.. OF .31 PAGES




§84.22

Treasary and the issuance or redempy-
tion of cheoks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Menagement Im-
provement Aot (OMIA) (Puk. Li 101-463)
govern, payment methods of 8tate
agenoles, Instrumentalities, and fiscal
agents shall be oonsistent with OMIA

Troasury-State ~Apresements or the:

CMIA default procedures codified at 81

OFR part 206, "“Withdrawsl of  Oash--

from the Treasury for Advances under
Federal Grant and Other Programs,*

(6) Written - proosdures- for - deter-
mining the reasonableness, alloceability
and allowsbllity of costs in accordance
with the provisions of the applicable
Federal copt prinociples and the terms
and conditions of the award, )

(1) Accounting rscords including cost
aocovnting reoords that ere supported
by source dooumentation; .-

(c) Whers: the Federal Government
guarantees or insures the repayment of

money borrowed by the recipient; HUD, .

at its discretion; may reguire adeguste
bonding and insursnce: if the bonding
and insurance: reguirements of the re-
ciplent are:not deemed adsquate. 1o
protech the interest of the Federal Gov~
ernment;, .

(d) HUD may require adequate fidel-
ity ‘bond coverage: where the reocipient
lacks sufficlent coverage to protect the
Federal Glovernment's intersst,

(6) Where bonds are required in the
situations. desoribed above; the bonds
shall be obtained from compenies hold-
ing oertificates of aubhority as accept-
able sureties, as presoribed in 81 OFR
part 223, “Sureby . Companies. Doing
Business with the United Btatbes.”

§84.22 Payment.

(a) Payment methods shall minimize
the time slapsing between the fransfer
of funds from the United States Troas-
uwry and the iesuwance or redemption of
cheoks, warrants, or payment by other
means - by . the reoiplents, Payment
methods  of State agenoies or instru-
mentalities shall be oonsistent with
Trossury-State OMIA . agreements or
default. procedures oodified at 81 CFR
part 205,

(b) Recipients are to be paid in ad-
vanoe, provided they maintain or dem-
onstrate the willingness to meaintain:

24 CFR Subfitie A (4-1-11 Edition)

(1) Written prooedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
oipient; and

(2) Financial manegement systems
that meet the standards for fund oon-
trol and acoountability as-established
in §84.21, Oesh advances to  reoipient
organization shall bs: limited to the
minimum - amounts needed “and - he
timed to be in acoordance with the ao-
tusl, immediate oash requirements of
the reoipient organization in carrying
out the purpose of thé approved pro-
gram or project, The timing and
amount of oash advances shall be as
olose as is adminigtratively feasible to
the aotnal disbursements by the reoipi-
ent, organization for direot program. or
project - oosts and the proportionate
shere of any allowable indireot costs,

(0) Whenever possible, advances: shall
be  consolidated to cover: anticipated
cash needs for all awards made by HUD
to the recipient,

(1) Advance payment mechanisms in-
clude, but axe not limited to, Treasury
oheok and eleotronic funds transfer,

(2) Advenoe payment mechanisms are
subject to 81 OFR part 205, .

(8) Reoiplents shall be authorized &
submit requests for advances and reime
bursements ‘at: least: monthly when
electronic: fund transfers are not used,
. (1) Reguests for Trensury cheok ad-
vance payments shell be  submitted
through electronic. means: determined
by the authorizing HUD: program, or on
forms as may be aubthorized by:OMB.
This form is not to be used when Treas-
ury check advanoe payments are made
to the reoiplent automeatiocally through
the .mse of a predetermined. payment
gohedule or {f proecluded by special HUD
instructions for eleotronic funds trans-
for,

(6) Reimbursement. i the preferred
method when the reguirements in para-
graph (b) of this seotion cannot be met.
HUD may also use this method on any
construction . agresment, . or  if  the
major portion  of  the oconstruction
projeot is. aocomplished through pri-
vate wmarket finanoing or  Pederal
loens, and the Federal assistance oon-
stitutes a minor portion of the project.

460

ATTACHMENT ... R

PAGE.. ... OF .21 PAGES




Office of the Secrefary, HUD

(1) When the reimbursement method
is used, EUD shiall malke payment with-
in 80 days after receipt of the billing,
unless the bhilling is improper,

(2) Reoipients shall be muthorized to

submit: request for reimbursement ab .

least monthly when slestronic funds
transfers aye not used,

e reolpient oannot meet the ori-
teris for advance payments and HUD
hes determined that reimbursement is
not feasible beonuse the recipient lacks

suffiolent worling ocapital, HUD may
provide oash on a working oapitel ad-

vanoe basis, Under this procedurs, HUD
shall advanos oash to the recipient to
cover its estimated disbursement needs
for an initial peviod generally gearved
to the awardee's. disbursing . oycle.
Thereafter, HUD. shell reimburse the
recipient for it actudl cash disburse-
ments, The working. oapital advance
method:- of payment: shall: not. be used
for reoiplents unwilling or unable to
provide timely advamoces to: their sub-
recipient to meet the subrecipient's ao-
tuel cash disbursements,

(g) To the extent availabls, recipi-
ents shall disburss funds available from
repayments to and interest earned on &
revolving - fund,  program income, . re-
bates, refunds, ocontract - settlements,
audit recoveries and interest esrned on
suoh funds before requesting additional
cash payments, -

(h) Unless otherwise reguired by stat-
ute, HUD shall not withhold payments

for proper charges made by recipients

at sty time during the project period
unless paragraphs (h)(1) or (h)(2) of this
section apply.

(1) A recipient has failed to comply
with the project objeotives, the terms
and oconditions of the award, or Federal
reporting requirements,

(2) 'The recipient or sabrecipient is
delinguent In- & debt to “the United
States as defined in OMB Clroular-A-~
129, “Managing Federal Oredit Pro-
grams,” Under such conditions, HUD

_may, upon reasochable notice, inform

the recipient that payments shall not
bs made for obligations inourred after
o specified dabte until the oconditions
are oorrected or the indebtedness to
the Federal Government is lguidated,
(1) Standards governing the use of

.Jbanks and obher institutions as deposi-

§84.22

tories of funds advanoed under awards
are as follows,

(1) Ixoept for situations desoribed in
paragraph (1)(2). of this section, HUD
shall not reguire -separate depository
gooounts for funds provided to a reolpi-
ent or establish any eligibility require-
ments for depositories for: funds pro-
vidad to a reoipient, However, recipi-
ents must be'able to acoount for the re-
ceipt, obligation and expendibure of
funds,

(2) Advenoes of Federal mnds shall'bs
deposited and msintained in insured
accounts whenever possible,

(J) Consistent with the national goal
of " expanding the. opportunities for
women-owned and minority-owned
business entérprises, reciplents shall be
encouraged to use: women~ owned and
minority-owned banks (a bank which is
owned gt least 60 percent by women or
minority group membexs),

(k) Recipients sheall  maintain. ad-
vanoes of Pederal funds in. interest
bearing aoccounts, unless paragraphs
()1, (k)(2), ‘or (k)(3) of this section
apply.

(1) The reoipient recelves less than
$120,000 in Federal awards per year,

(2) The best reasonably available in-
terest hearing aocount would not be ex-
pected to earn interest in exocess of $260
per year on Federal ossh balanoces,

(8) The depository would require -an
average: or minimum: halance go high
that it would not be feasible within the
expected Pederal and non-Federal cash
rasouroces.

(1) For those entitles where OMIA
and .ite implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearving
acoounts shall be remitted annuelly to
Department - of - Health ~and - Human
Servioes, Payment Management Sys-
tem, R0, Box ' 6021, Roockvills, MD
20862, In keeping with Bleotronic Funds
Transfer rules (81 COFR part 206), inbey-
epb should be remitted to the HHS Pay-
ment Management System throngh an
eleotronic mediwm such . as  the

- FEDWIRE Deposit system. Reoipients

whioh do not lave this ocapability
should use a cheok, Interest amounts
up to $260 per year may be yetained by
the reciplent for administrative ex-
pense, State universities and hospitals

ghall comply with OMIA, as it pextains |
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§84.23

t0 interest, If an entity subject to
OMIA uses its own funds to pay pre-
award ‘costs for disoretionary awar(s
without prior written approval’ from
the Federal awarding agerioy, it walves
lt&{ighb to recover the interest under
OMIA,

{69 'R, 47011, RBept, 18, 1094, as amended at 75
TR 41088, July 16, 3010)

#84.28 Cost sharing or matohing,

(a) All-contributions, inocluding onsh
and third party in-kind, shall be ac-
oepted as part- of the recipient's oost
sharing or matohing when such oon-
trll:utions meet all of the following eri~
teria.

(1) Are verifiable from the recipient's
records;

(2) Are not inoluded as contributions
for any other federally-assisted projeot
or program.

(8) Axe necessary and:reasonable for
proper and efficlent accomplishment of
project or program objsotives.

(4) Ave allowsble under the applioa~
ble cost prineiples, ;

(6) Are not: paid by the Pederal Gov-

ernment under enother award, except

where authorized by Federal statute to
be used for cost sharing or matohing,

(8) Are provided for in the approved
budgeb when reguired by HUD.

(7) Conform - to- other: provisions: of
this part, as applioabls, .

(b) Unrecovered Indirect costs may be
inoluded . as part - of . cost. sharing . or
metching only with the prior approval
of HUD,

(o) Values for reoipient contributions
of services and property shall be estab-
lighed in acoordance with the. applics-
ble oost. prinoiples, If HUD. authorizes
reoipients to. donate buildings or land
for construction/facilities . acquisition
projects or long-term use; the value of
the donated property for cost sharing
or matohing shall be the lesser of para-
graphe (6)(1) or (0)(2) of this sevtion.,

(1) The oertified valus of the remain-
ing Yife of the property recorded in the
reoipient’s acoounting records at the
time of donsatbion.

(2) The current failr market value, How-
ever, when there is suffioient justifion-
tion, HUD may approve the use of the
current. fair. marlet value of the do-
nated property; even if it exceeds the

24 CFR Subtitle A (4-1~11 Edition)

certified value at the thme of donation
to the project. .

(d) Volunteer services furnished by
professional - and ‘techniocal personnel,
oconsultants, and other sikilled and un-
skilled labor may be counted as ocost
sharing or matohing if the servios is an
integral and necessayy part of an ap-
proved project or program, Rates for
volunteer servioes shall bs consistent
with those paid for similar work in the
raoipiend's organizatlon., In those in-
stances in whioh the reguired skills are
not found in the recipient organization,
rates shell be conelstent with those
paid for sirmilar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
onEd, pald fringe benefits thet are res-
gonable, allowable, and asllooable may
be included in the valuation;

(6) When an employer other than the
reojpient furnishes the services of an
employes, these servioss shall be val-
ued at the employee's regalar rate of
pay (plus an amount of fringe benefits
thet are remsonable, nliowable, and al-
looeble, - but - exolusive -of ‘overhead
oosts), provided these services are in
the same skill for which the employes
is normelly paid.

(fy Donated - supplies  may = include
suoh iterns as expendable eguipment,
office supplies, ‘laboratory supplies or
workshop - and - classroom. . supplies.
Value aspessed to donated supplies in-
oluded in the cost sharing or matching
ghare shall be reasoneble and shall not
exceed the . falr merket value of the
property at the time of the donation,

(2) The method used.for determining
cost sharing. or matohing for. donated
equipment, buildings and land - for
which bitle passes to the recipient may
differ according to. the purpose of the
award, if paragraphs (g)(1) or. (g)(2) of
this section apply.

(1) I{ the purpose of the award 18 to
aspist the recipient in the acquisition
of equipment, buildings or lend, the
total value of the donated yroperty
may be: olaimed  as oost sharing or
matching,

(2) I the purpose of the award is to
support activities that require the use
of equipment; buildings or land, xor:
mally only depreciation or use charges
for equipment and buildings may bs
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mads, However, the full value of equip-
ment or other capital aspets and falr
rental oharges for land may be allowed,
provided that HUD has approved the
charges,

(h) The valne of donatsd property
shall he determined in accordance with
the usual acoonnting policies of the re-
cipient, with the following qualifica~
tions, . .

(1) The valus of donated lend and

- budldings shall not excesd its fair mar-

kot value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g, oertified real
property appraiser or General Services
Adwministration representative) and
oertified by & responsible official of the
reoipient;,

(2) The value of donated eguipment
shall not exceed the falr market value
of squipment of the same age and con-
dition ati the time of donation., :

(8) The value of donated space shall
not excsed the fair rental value of com-
paxable spave as established by an inde-
pendent appralsal of comparable space
and faoflities in & privately-owned
building in the same locality,

(4) The value of loaned eguipment
shall not exoeed its fair rental value.

(6) The following requirements pey-
taln t0  the recipient's  supporting
records for in-kind contributions from
third parties,

(1) Volunteer services shall be doon-
mented and, to the extent feasible, sup-
ported by the same methods used by
the reoipient for its own employees,

(1) The basis for determining the
valuation for persons) service, mate-
rinl, egquipment, buildings and land
shall be dooumented.

§84.24 Program ineome.k

() HUD shall apply the standards set
forth in this secbion in requiring reoipi-
ent organizations to mocount for pro-
gram income rvelated to projects fi-

nanoced in whole or in part with Federal

funds.

(b) Bxoept as provided in paragraph
(h) of this section, program inoomne
earned during the project period shali
be retained by the recipient and, in ac-
osordanoe with HUD regulations or the
terms and oonditions of the award,
shall be used in one or more of thse
ways listed in the following.

§84.24

(1) Added to funds committed to the
projeot by HUD and .rsoipient and used
t6 further eligible projsot ox prog'ram
objeotives,

(2) Used to finance the non-Federal
shaye of the project or prograni,

(8) Deducted from the total project or
program sllowabls cost 1y determining
the net allowable oosts on which the
Federal share of oopts is based,

(0) When HUD authorizes the disposi-

tion of program income as desoribed in -

paragraphs (h)(1) or (b)(2) of this seo-
tion, program income in excess of any
limits stipulated shall be used in ac-
cordanoe with paragraph (0)(8) of this
geotion,

(d) In the event that HUD doss not
speoify in itg regulations oy the terms
and oonditions of the award how pro-
gram inpome is to be used, varagraph
(b)(8) of this section shall apply auto-
matically to all projects or programs
except research, For awards that sup-
port research, paregraph (b)) of this
geotion shall apply autoraatioally un-
less HUD indioptes in the terms and
oconditions another alternative on'the
award or the reoiplent is subject to spe-
oile Z,wa,rd conditions, as indicated in
§84.14,

(8) Unless HUD regulations or the
terms and conditions of the awarad pro-
vide otherwise, recipients shall have no
obligation to the ‘Federal Government:
regarding program income earned afber
the end of the project period;

(f) I authorized by HUD reégulations
or- the ‘terms and conditions' of the
award, costs Inoident to the genexation
of program- income- yay- be dedunoted
from gross income to- determine  pro-
gram incoine, provided these costs have
not been charged to the award.

(g) Prooseds from the sale of bropersy
shall be handled in accordance with the

reguivements of the Property Stend-

ards (See §§84.30 through 84.37),

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwiss, recipfents shall have no
obligation to the Pederal Government
with respeot to program income ésrned
from Mcenss fees and royalties for
oopyrighted material, patents, patent
appliostions, trademsarks, and inven-

tions produced wnder an awerd. How- -

ever, Patent and Trademark Amend-
ments (36 U.8,0, 18) apply to inventions
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§84.26

made under an experimental, develop-
mental, or research award,

$84.26 Revigion of budget and pro-
gram plans,

(a) The budget plan is the financial
sxprossion of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal shaere, or only the Federal
share, depending wpon HUD reguire-
moents, It shall be related to perform-
ance for program evaluation purposes
whenever appropriate,

(b) Reoipients are required to report
deviations from budget and program
plans, and request prior approvals for
budpet and program plan revisions, in
acoordance with this seotion,

(o) For nonoonstruction sawards, re-
oipients. shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget releted res~
HOUS,

(1) Changé in the soope or the obiec-
tive of the project or program (even i
there 18 no- associnted budget revision
requiring prior written approval).

(2) Change in @ key person speoified
in the appliontion or award dooument,

(8) The absence -for mors than three
months, or s 25 percent reduction in
time devobed to the projeot, by the ap-
proved projeot: director or prinocipal in-
vestigator,

(4) The need for additiona) Federal
funding,. - )

(b) 'The transfer of amounts budgeted
for indirect costs to absorh increases in
direct costs, or vies verss, if approval
is required by HUD,

(8) The inoluslon, unless walved by
HUD, of costs.that. reguire prior ap-

proval in saocordance with OMB Cir- .

oular A-21, “*Cost Prinociples for Insti-
tutions of Higher Mduoation,” OMB
Cironlar: A~122,. *'Oost Prineiples for
Non-Profit Organivations,' or 45 OFR

part 74 Appendix X, “Principles fox De-

termining Costs Applicable to Ressaroh
and Development under Grants and
Oontraots. with Hospitals,’ or 48 OFR
part 81, “Contraot Cost Principles and
Procedurses,’ as applicabls,

(7) The transfer of funds allotted for
training allowanoes (direof, payment to
trainees) to other oategories of ex-
pense,

24 CFR Sublitie A (4-1~11 Edition)

(8) Unless desoribed in the applica~
tion and funded in the approved
awards, the subaward, transfer o con-
tracting oul' of ‘any work under an
award, This provigion does not apply to
the purchese of  supplies, material,
equipment or general support services,

(6) No other prior approval reguire-
ments for speoific items may bs im-
posed unless & deviation hag been ap-
proved by OMB,

(e) Bxoept for requirements listed in
paragraphs (o)1) and (6)(4) of this seo-
tion, HUD is authorized, at its option,
to waive cont-related and administra-
tive prior written approvals required
by Ciroular A-110 and OMB Oirculars
A-21 and A-122, Buoh walvers may in-
olude anthorizing recipients to do any
one or more of the following,

(1) Incur pre-award costs 80 calendar
days prior to award or more than 90
onlendar. days with the prior approval
of HUD, All pre-award oosts. are in-
ourred at the reoipient's risk (i.e., HUD
is under no. obligation. to retmburse
such costs if for any reason the recipi-
ent does not: receive an award or if the
award is less than anticipated and in-
adeguate to cover such 6osts),

(2) Initlate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following oonditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 deys befors the expira-
tion date specified in the award, This
one-time extension may not be exer-
olssd mersly for the purpose of using
unobligated balances,

(1) 'The texms and conditions of award
prohibit the extension,

(i) The extension requirves a,dditional
Federa] funds,

(i) The extension involves any
ohange in the approved objeotlves or
scope of the projeot,

(3) OCarry forward unobligated heal-
anoes to snbseqguent funding periods,

(4) FPor awards that support research,
unless. HUD provides . otherwise in
HUDs regulations; the prior approval
raquirements  described in ‘paragraph
(8) of this section are automatioally
waived (1.e., recipients need not obtain
suoh prior approvals) unless one of the
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conditions included in. paragraph (8)(2)
of this section applies,

() HUD may, at its option, restrict
the transfer of funds among direct cost
oategories or programs; functions and
aotivities for awards in which the Fed-
eral ghare ' of the ' project - exoeeds
$100,000 end the cumplative amount of
such transfers exoeeds or I8 expeoted to
exoped 10 percent of the total budget as

- last approved by HUD. HUD shall not
permit a tratisfer that wonld causs any *

Federal appropriation or part thereof
to be used for purposes other than
those oonsistent with the opiginal in-
tent of the appropriation,

(g) All other changes to nonconstrio-
tion budgets, except for the changes de-
seribed in paragraph (f) of this section;
do not require prior approval,

(h) For construction awards, reoipi-
onts shall reguest prior written ap-
provel promptly from HUD for budget
revislons whenever paragraphs (h)(l),
(L)(2) ox (h)(8) of this seoction apply,

(1) The revision results from:ohanges
in the Beope- or the. objective of the
project or program,

+ (2) The: need arises. for additional

. ederal Junds to-complete the project.

(8) A-revision is desired which: in-
volves specific costs:for' which  prior
written approval requireinents mey be
imposed - consistent - with - applicahle
OMB cost prinoiples listed in §84.27,

(1) No other prior approval require-
ments for speoific items mey be im-
posed unless a deviation has been ap-
proved by OMB.

() When HUD malkes an award that
provides support for hoth construction

" and nonoonstruction -work, HUD may

require the recipient to request prior
approvel from HUD before making any
fund or budget transfers between the
two types of work supported,

(k) For both . oconstruotion and non-
constrnotion awards, HUD shall require
recipients to. notify HUD. in writing
prompily whenever the amount of Fed-

eral authorized funds is expsoted to ex-

osed the needs of the reoipient for the
project. period by:imore than $6000 or
five percent. of the Pederal award,
whichever is greater. This notifioation
phall not be required if an appliostion
for additional funding is submitted for
g continuation award,

§84.26

(1) When requesting approval - for
budget revidions, reociplents shall’ use
the budget forms that were used In the
applioation unless HUD indicates a let-

-tor of request suffices,

(m) Within 30 calendar days from the
date of reoeipt of the request for bude-
ot revisions, HUD shall review the re-
quest; and notify the recipient whether
the budget revisions have been ap-
proved. If the yevision is still under
coxsideration at the end of 80 calendar
days, HUD shall inform the recipient in

writing of the date when the reoipient’

may expect the deoision,

§84.26 Non-Federal audits.

(a) Reoipients and subrecipients thab
are institutions of higher education or
other non-profit organization (inolud-
ing hospitals) shall be subject to bthe
endit requirements ocontained in the
Single Audit Aot Amendments of 1086
(81 U.8,0. 7601-7607). and revised OMB
Oiroular A-188, “Audits . of States,
Looal Govermments, and Non-Proﬁt Ox-
ganizations.”

(1) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the andit requireyments of revised
OMB Oiroular A-188, *Audits of States,
Local Governments, and Non-Profit Or-
gonizations,” For HUD programs, &2
nou-profit- organizetion’ is - the . mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200

~and part 800 series) and not b related or

affiliated organization or entity.

(2) [Reserved]

(b) State and looal govermments shall
be subject to the audit requirements
contained in the  Single Aundit -Act
Amendments of 1998 (81 U.B.C, 75601~
76507) and revised OMB Circulax A-188,
“Audits of States, Liooal Governments;
and Non-Profit Orgailzations.”

(e) For-profit hospitals not covered
by the andit provisions of revised OMB
Ciroular A~133 shall be subject to the
gudit requirements of the - Federal
awarding agenoies,

(d) Commeroial organizations shall
be subject to the audit requirements of
HUD or the prime reciplent as incox-
porated into the award dooument.

[60 FR 47011, Sopt. 13, 1094, ns amended at 62
TR 61617, Nov. 18, 1887)
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§64.27

§84.27 Allowable costs,

Tor each kind of recipient, thers is a
set of Tederal prineiples for: deber-
mining ellowable oosts. Allowability of
costs shall be determined in accord-
anoe with the cost prinociples applicable
to the entity incurring the costs, Thus,
allowability of costs inourred by Btate,
looal or  federally-recognized.. Indian
tribal governments i& determined in
acoordanoe with the provisions of OMB
Olroular A-87, '"Cost Prineiples for
State and Loos) Governments.” The al-
lowability of oosts incurred by non-
profit oxganigations is determined in
aooordanoce with the provisions of OMB
Olrcular A-122, ''Cost Prinoiples for
Non-Profit Organizations.' The allow-
ability of doats inourred by institutions
of higher eduoation 18 determined in
accordance with the provisions of OMB
Cironler "A-£1, *Cost  Principles for
Bduoational Institutions.” The allow-
ability of cost# inourred by hospitals is
determined in accordance with the pro-
visions of Appendix I of 46 CFR part 74,
“Principles for Detormining Costs Ap-
plicable to Research and Development
Under Grants and Oontracts with Hos-
pitals,” The allowability of costs in-
ourred by commercial organizations
and those non-profit organizations list-
ed in Attachment O to Oironlar A=122 18
determined in acsordance with the pro-
visions of the Pederal Acquisition Reg-
ulation (FAR) at 48 OFR part 81,

§84.28 Period of availability of funds;

Where & funding period is specified; &
recipient may charge to the grant only
allowable costs resnlting from obliga~
tions inourred during the funding pe-
riod and any pre-award oosts author-
ized by HUD.

PROPERTY STANDARDS

$84.830 Purpose of property standards.

Reotions 84.31 through 84.87 set forth
uniform standards governing manage-
ment and digposition: of property. fur-
nished by the TFederal  CGovernment
whose cost wes oharged to. a project
supported by a Raederal award. HUD
shall require reciplents 1o observe
these standards under awards and shall
not impose. additional requirements,
unless speoifioally required by Federal
statute. The reciplent may use itz own

_ 24 CFR Sublilie A (4-1-1) Edition)

property mensgement  standards and
procedures provided it observes the
provisions of §§84.81 through 84,37,

§84,81 Insurance coverage;

Reoipients ghall, at & minimum, pro-
vide the equivalent insurance coverage
for resl property and equipment: ac-
quired: with Federsl funds as provided
to property - owned by the reoipient,
Fedeorally-owned property need not be
insured . unless. required by the terms
and conditions of the award,

§B4.32 . Real property,

HUD presoribes the following require-
ments for recipients conoerning the use
and disposition of real property ac- -
guired in whole or in part under
awards:

(=) Title tio real property shall vest in
the reoiplent subjeot to the ocondition
that the reoipient shall use the real
property for the authorized pwrpose of
the project as long as it is nesded and
shall not encumber the property with-
out approval of HUD,

{b) Che recipient shall obtain written
approval by ‘HUD for the wuse of resal
property in ‘othey federally-sponsored
projects when the reoipient determines
that the property ls:no longer nesded
for the purpose of the original project.
Use in other projeats shall: be Hraited
0 those - under : federally-gponsored

-projeots (1.e., awards) or programs that

have purposes: consistent with those
authorized for support by HUD, ,
(¢) When -the resl property is. no
longer needed .88 provided in para-
graphs (a) and (b) of this gection, the
recipient shall request disposition in-
stroctions. from HUD or its successor
Federal awarding agenocy, HUD shall
observe one or morse of the following

. disposition ingtruiotions,

(1) 'The recipient may bé permitted to
retain title without further obligation
to. the Federal Government after it
compensates the Federal Government
for that percentage of the ourrent fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) 'The reciplent may be directed to
gell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment foxr that percentage of the cur-
rent fair maxket value of the property

466

ATTACHMENT ol
PAGE...[Y.. oF .2 PAGES




Offlce of the Secretary, HUD

attributable to the Federal participa-
tlon in the projeot (after deducting aoc-
tual and reasonable selling and fix-up
exponses, if any, from.the. sales pro-
cseds),. When the reoipient is author-
ized or. required. to sell the property,
proper sales proosdures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return,

(8) The recipient mey be direoted to
transfer ‘title. to. the propsrty: to. the
PFederal Government or to an eligible
third party  provied. that, in sunoh
oases, the reoipient shall be entitled to
compensation for its attributable per-
ocontage ' of the: ocwrrent fair market
value of the propexrty.

484,88 Federal]y-owned ‘and . exempt
property. .

(a) Federally~owned property: (1) Title
to federally-owned property remaing
vested in the Federal Government: Re-
oipients shsll submit annually an in-
ventory ' listing of" federally-owned
property: in- thelr: oustody to HUD,
Upon ocompletior of thie award or when
the property is mno longer nesded, the

recipient shall yeport: the property o -

* HUD for further HUD utilization,

(2) ¥ HUD hag no further need for the
property, it shall ‘be declavéd excess
and reported to the General Services
Administration, unless HUD has statu-
tory suthority to dispose of the prop-
erty by alternative methods (e.g., the
suthority  provided by the' Federal
Tachnology Transfer Aot (16 U.8.0, 8710
(D)) to donate resesroh egquipment to
educational and non-profit- organiza~
tions in accordance with B0, 12821,
“Improving Mathematios and Science
Bducation in Support of the National
Education CGoals.'') Appropriate in-
structions shall be issued to the veoipi-
ent by HUD,

) Exempt property. When statutory
suthority exists, HUD has the option
to ves} title to property socquired with
Federal funds in the recipient without

- further obligation to the Federal Gov-
ermment - and under . conditions HUD
oongiders appropriate. Such property is
“axempt property,” Showld HUD not
establish  conditions, title to exemapt
property wpon acguisition shall vest in
the recipient without further obliga-
tion to the Federal Government,

§84.34

§84.34 Eguipment,

() Title t0 squipment acquired by a
recipient with Federal funds sheall vest
in the recipient, subject to conditions
of this section.

(b) The reocipient shall not use equip-
ment aoquired with Federal funds-to
provide services to non-Federal outside
organizations for a fee that is legs than
private companies oharge- for ‘eguiva~
lent servicss, unless speoifically. aus
thorized by Federal statute, for as long
a8 the Federal Government retains an
interest in the egquipment.

(o) The recipient shall use the equip» :
ment in the project or program for
which 1t-was:aoguired as long as need-
od, whether or not the project or: pro-
gram oontinues to he supporied.by Fed-
eral funds and shall'not emoumber the
equipment: without: approval of: HUD.
When the egidpment 1s no longelr need-
od for the original project or program,
the: recipient: shall use the. equipment
in conneoction with its other federally-
sponsored potivities, in the following
order of priority:

(1) Aotivities spomsored by . HUD
which funded the original project; then

(2) Aotivities sponsored by other Fed-
eval awarding agencies.

(d) During the time that eduipment
is used on:the projeot or program. for
which it was aoguired, the reociplent
shall make it aveilable for use on other
projeots or programs If such other use
will not interfere with the work on the
project or program for which the eguip-
ment was orviginally acguired,  First
preference for such other wse shall be
glven to - other projeots ox: programs
sponsored by HUD' thet- financed the
equipment; gecond preference-shall: be
glven to projects or prograims - spon-
gored hy other Federal awarding agen-
cles, If the equipment 18 owned by the
Federal Government, uss on other aoc-
tlvities not sponsorsd by the Federal
Government shall be permissible i au-
thorized by HUD, User charges shall be
treated ag program incoms;

(e) When. aoquiring replacement
squipment, the recipient may use the
equipment to be replaced as trade-in or
sell the eguipment and use the pro-
oeeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD,

467 kK
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§84.34

(f) The reocipient’s property manage-
ment standards for eguipment aoguired
with Federal funds and federally-owned
eguipment shall inolude all of the fol-
lowing.

(1) Bauipment raoords shall be main-
tained acourately and shell inolude the
following information,

(1) A desoription of the equipment,

(1) Manufaoturer's serial -number,
model number, Federal stook. number,
national stook number, or other identi-
floation number, ..

(1i1) Source of the equipment, inolud-
ing the aweayd number,

(v) Whether title vests in the reoipt:
ent or the Federal Government,

(v) Aoquisition date  (or: date  re-
ceived, if the equipment was furnished

- by the Pedsral Government) and cost.

(vi) Information from which one can
ocaloulate the percentage of Federal
participation in the cost of the eguip-
ment (not applicable to equipment: fur-
nished by the Federal Governmend),

(vil) Tiooation and condition of the
eguipment: and the date the informe~
tion was reported.

(viil) Unit aoguisition cost.

(1) Ultlmate disposition data,: in-
oluding: date of disposal end seles price
or the method naed to determine our-

ront fair market value where: e recipi--

ent compensates HUD for 1is share;

(2) Hquipment owned by the Federal
Government shall be identifled to indi-
onte Federal ownerghip,

(3) A physical inventory of equipment
shall be trken. and. the. results .reoc-

onoiled with the eguipment records af

Jeast omoe- every. two .years, Any dif-
forences between: quantities deter-
mined by.the physiosl inspection and
those shown in the acoounting records
shall be investigated to determine the
osnses of the difference, The recipient
shall, in. connes¢tion. with the inven-
tory, verify the existence, ourrent uti-
lization; and continued need for the
equipment,

(4) A oontrol system shall be in effect
to insure adequate: safeguards to. pre-
vent loss, damage,  or theft of the
squipment. Any loss, damage, or theft
of equipment shell be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
recipient shell promptly notify HUD,

24 CFR Subtitle A (4-1-11 Edition)

(6) Adequate maintenanocs prooedures
shall be implemented to lkesp the
squipment in good condibion:

(6) Where the recipient is authorized
or reguired to sell the egquipment; prop-
or gales procedures shall he established
which provide for compstition to:the
extent praoctioceble and  result in: the
highest possible return,

(¢) When ~“the reoipient: no " longer
needs the eguipment, the eguipment
may be uped for other aotivities in ac-
aordence with the following standards,
For equipment with a current per-unit
fair market value of $§6000 or  more, the
recipient miay retain the eguipment for
other uees provided that compensstion
is ' made to HUD: or its suocepsor. The
amount of compensation shall:be com-
puted by applying the percentage  of
Federal participation in the cost of the
original project or program to the our-
rent fair market value of the e wip-
ment, If the recipient hag no need: for
the equipment, the: recipient shall re-
quest dispopition  instractions from
HUD, HUD shall determine whether the
squipment onn be used to moeet HUD's
requirements. If no requirement exists
within HUD,  the avallability. of the
oquipment. shall: be: reported - to..the
General : Bervices: Administration by
HUD to determine whether & require-
ment for the equipment exists in: other
Federal agenoies, HUD shall: issue: in-
gtructions :to: the reciplent no later
than 120 oalendar days after the recipi-
ent's request and the fo]lowing' prooe-
durss shall govern.

(1). I so insfruoted or if disposition
Instructions are not issued within 120
calender. days afber the recipient's re-
quest, the reoiplent. shall sell the
equipment - and relmburge HUD. an
smount computed by. applying to the
sales proceeds. the peroentage of Fed-
eral. participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federal share
$600  or ten. peroent of the prooeeds,
whichever is less, for the reoipient's
golling and handling expenses,

(2) If the reoipient ls instructed to
ship the eguipment elgewhere, the re-
oipient shall be reimbursed by the Fed-
eral Government by an amount which
{8 computed by applying the percent-
ago of the reoipient's partiolpation in
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the cost of the original project or pro-
gram to. the ourrent falr market value
of the equipment, plus any ressonabls
shipping or interim atorage oosts in-
ourred,

(8) If the recipient is instructed to
otherwise dispose of the equipment, the
racipient shell be reimbursed by HUD
for such costs inourred in its disposi-
Hion,

(4) HUD may veserve the right to
trensfer the title to the Psderal Gov-
ernment or to a thivd party named hy
the Federal Government when such
third parbty is otherwise eligible under
existing: statutes.: Such transfer shall
be subjeot to the following standards:

(i) The equipment: shall. be ' appro-
priately identified In:the award or oth-
erwises made known to ‘the recipient in
writing, :

(i) HUD ghall issne disposition: in-
gtructions - within: 120 cglendar - days
after receipb of B final inventory, The
finel inventory shall list all squipment
asoguired” with grant funds’ pnd: feder-
ally-owned sguipment. M HUD fails to
issue disposition instructions within
the 120 onlendar day period, the reocipi-
ent shall apply the standards:of this
seotsion, 28 appropriate,

(iii) When HUD exercises its right to
take tifle, the equipment shall be sub-
jeot to ‘the provisions for fedemlly—
owned equipment,

§84,85 Buy phes and other expendable
prope:

(8) Tifle to supplies and other ex-
pendable property shall vest in ‘the re-
alpient upon soquisition I there 15 a
residual inventory of unused supplies
exceeding $6000 in - total agpregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project. or program,
the recipient shall retain the supplies
for use on non-Federal sponsorsd ac-
tivities or sell them, but shall, in el-
ther onge, compensate the Federal Gov-
ernment for its share, The amount of
compensation shall be computed in the
sRaNe manner as for eguipment,

{b) The veoipient shall not use sup-
plies noguired with Faderal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-

§84.36

lent pervicss, unless speoifically au~
thorized by Federal statube, as long as
the Federal Government reteins an in-
terest in the supplies.

§84,86 Intangible property.

(a) The reciplent may copyright any
work that is subject to copyright and
weas developed, or for whioh ownership
was purchased, under an. award. HUD
reserves. a.royalty-free, nonexclusive
and irrevoosble right . to reproduce,
publish, or otherwise use the work for
Pedoral purposes, and to authorize oth-
ers.to do so,

(b) Recipients are subleot to applios~
ble reguletlons governing patents and
inventions, including: government-wide
regulations issued by the Depsrtment
of" Commeroe - at 87 OFR part: 401,
“Rights to Inventions Made by Non-
profit Organizations and: Smell. Busi-
ness Firms Under Government Girants,
Oont.ra,ots and Ooopemtive Agree-
mexn

(o) HUD has the right to:

(1) Obtain, reproduce, publish or oth~
erwise use the data first produced
under en award; and

(2) Authorize others to reoeive, Tepro-
duce, publish, or otherwise use - such
date for HUD purposes;

(d)(1) T addition; in response -to &
Freedom of Information Aot (FOILA) re-
ynest for vesearch data relating to pub-
1ished research findhigs produced under
an award that were used by HUD in de-
veloping an agenoy action that has the

foroe and effect of law, HUD shall re--

quest, and the reolpient shall provide,
within a resgonable thme, the research
date so that they can be made avail-
able to the ,public through the proce-
dures establiphed under the FOIA, If
HUD obtaing the. research dats solely
10 response to a FOIA request, HUD
may oharge the reguester n reasonable
fee equaling the full incremental cost
of obtaining the research data, This fee
should reflect costs Inowrred by HUD,
the reciplent, and applicable subrecipi=
entis, This fes is in addition to any fees
HUD may assess” under the POIA (b
U.8.0, 652(a)(4)(A)).

(%) The following definitions apply
for purposes of this paragraph (d):

(1) Research data s defined as the re-
corded faotual matberial commonly ac-
cepted in the sclentific community as
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§84.37

nacessary to validate research findings,
but not any of the following: prelimi-
nary analyses,” drafts: of solentific pa-
pers, plans for future research, psey re-
views, or communioations with ocol-
leagues. 'This “'recorded’ material ex-
oludes physioal objeots (e.g., laboratory

samples). Research data also do not in-

olude!

(A) Trade seorets, commerolal infor-
mation, materials nevessary to be held
confidential by & resenrober until they
are publighed, or similar informetion
whiob is proteated under law; and

(B) Personnel and medioal informsa-
tion end similar information the dis-
closure of whioch would constitute a
clearly unwarranted invasion of per-
sonal privaocy, such ag information that
could be used to identify a partioular
person in & researoh study,

(1) Published is defined ' as . elther
when! ’

(A) Resenrch findings are published
in a peer-reviewed sclentific or tech-
nical journsl; or g

(B) HUD publioly and officially oites
the research findings in support of an
agenoy. action that has the force and
effect of law, .

(1i1) Used by HUD in developing an
agency action that has the. force and ef-
feot of luw is defined as when HUD. pub-
loly and offiolally oites the resesroh
findings in support of an agency action
thet has the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in. the. recipient, Thé recipient
shall use that property for the. origi-
nally-anthorized purposs, and the re-
oipient  shall not -encumber the prop-
erty without approval of HUD, When no
longer needed for the originally au-
thorized purposs, disposition: of the In-
tangible property shall coour in aceord-
ance with the provisions of §84.34(g).

{59 FR 47011, Sopt. 18, 1004, at amended et €5
FR. 80499, May 11, 2000)

§84.87 Property trust relationship,
Renl property, equipment, intangible
property and debt instriaments that are
aotuired. or - improved with  Federal
funds shell be held in trust by the re-
olpient as. trugtes for the beneficlaries
of the projeot or program under whioh
the property was acquired or improved,

24 CFR Sublitle A (4-1-11 Edition)

HUD may require recipfents to record
Hens or. other appropriste notices of
record to indicate thal personal or resl
property has been soquired or improved
with Federal funds and that use and
disposition oconditions  apply to - the
property. :

PROOUREMENT STANDARDS

§84.40 Purpose of procurament stand-
ards, A

Seotions 84,41 through 84.48 set forth’
standexds for use by reciplents in es-
tablishing procsdures. for the -prooure-
ment of supplies and other expendable
property; equipment, real property and
other services: with Pederal funds,
These standards are: furnished to:en-
sure that such: meterials: and services
are obtained in-an effective manner
end in ocomplience with the: provisions
of applicable Federal statutes and ex-
eoutive: orders. No:additions] procure-
ment standards: or reguirements. ghadl
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or executive order or spproved
by OMB. st

§8441 Reoipient vesponsibilities:

The standards contained in this seoc-
tion do not relieve the recipient of the
contractual - responsibilities - arising
under its contract(s). The reoipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment end satisfaction of all contvac-
tual and administrative issues arising
out. of proourements entersd into- in
support. of an-award or other agree-
ment, This includes disputes; claims,
protests of award, source evalustion or
other matters of a contractual nature,
Matters concerning violation of statuts
are to be. referred to such. Federal,
State or looal authority as may have
proper jurisdiotion,

§84.42 Codes of conduet,

The reoiplent shall maintain written
standerds. of oconduot. governing the
performance of its employees. engaged
in the award and administration of
contracts,  No : employee, . officer, oy
ngent shall participats in the seleotion,
award, or administration of a contract
supported by Hederal funds if a resl or
apparent confliot of interest would be
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involved, Buch a conflict would: arise
when the employee, officer, or agent,
any member. of his or her immediate
family, his or her partner, or an orga-
nizgation which employs or is about to
employ any of the parties indicated
herein, has a financial or other intierest
in the firm selected for an award, The
officers, employees, and agents of the
reciplent shall neither solicit nor ac-
cept gratuities, favors, oy anything of
monetary valne from. contractors, or
parties to subagreements, However, Te-
ciplents may set standards for situe~
tions in which the financial interest is
not substantial or the gift is an vnso-
Holted item of nominal valus, The

standards of conduoct shall provide for.

disciplinary aotions to be applied for
violations of such standards by offi-
0ers, employees. or agents of the re-
cipient. -

§84.48 Oompetltion.

All proourerent : transactions. shall
be conducted in & manner to. provids,
t0 the maximum extent praoctical, open
and fres ocompetition, The xyecipient
gshell be. alert: to. organizational oon-
flots of Interest as well ag nonoompeti-
tive practioes among contractors that
may restriot or eliminate competition
or otherwise restrain trade, In order to
onsure objeotive contractor perform-
ance and eliminate unfair competitive
ndvantage, sontractors that develop or
draft speoifications, requirements,
statements of work, invitations for
bids and/or reguésts for provosals shall
be excluded from ocompebing for such
proowrements, Awards shall be made to

" the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
prics, gquelity and other faotors consid-
ored. The other factors shall include
the bidder's. ox . offeror's compliance
with Seotion 8 of the Housing and
Urban Development. Aot of 1088 (12
U.S,0, 1701u), hereafter referred to as
“Seotion 8. Bection 8 provides that, to
the greatest extent feasible, and ocon-
sistent with existing Federal, State,
and local laws, and regulations, eco-
nomic opportunities generated by oer-
tain HUD finanocial assistance shell be
directed to low- and very low-income
persons, SoHoitations shall cleaxly seb
forth all requirements that the bidder

. §84.44

or offeror shall fulfill in order for the
bid or offer to be svaluated by the re-
cipient, Any and all bids or offers may
be rejected when it is in the reciplent’s
interest to do 8o,

§84.44 Proocurement procedures,

(a) All reoipients shall eptablish writ-
ten proourement procedures, These
procedurss shall provide for, at a min-
imum, that paragraphs (a)(1), (a)(2) and
{a)(8) of this seotion apply.

(1) Reoipients e.void purghasing un-
neocessary itens.

(2) Where approprigte, an analysis is
made of lease and puvchase - alter-
natives to determine whioh would be
the most economioal and practical pro-
ocurement for the Federal Government,

(8) Solioitations for goods and’ serv-
joes provide for all of the following,

(1) A olear and acourate desoription
of the technioal requirements for the
meterial, product or servics to be pro-
oursd, ™ compstitive proourements,
such p ‘deseription shall not ocontain
feetures which undu]y restriot oom-
petition,

(i1) Requirements whioh the biddex/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals,

(4l1) A . desoription, whensver prac-
tioable, of technioal requirements in
terms of funotions to bs performed or
performance. . required,. including the
range of acoeptable oharacteristics or
minimum acceptable sbandards.

(iy) The specific features of '‘brand
name or equal” descriptions that bid-
ders are required to meet when suol
items are inoluded in the soloitation,

(¥) The apoeptance, to .the extent
practioable and economically feasible,
of products and gervices dimensionsed in

" the metric system of measurement,

(vi) Preference, t0 the extent prac-
tioable end economically feasible, for
products and services that *conserve
natural resomroes and pioteot the envi-
ronment and ave energy efficient:

(b) Positive efforts shall be made by
veoipients o utilize small bhusinesses,
minority-owned firms, ahd@ women's
business enberprises, whenever pos-
sible, Reoipients of Federal awards
shall talke Bll of the following steps to
further this goal, .
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§84.45

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent praoticable,

(2) Make information on forthcoming
opportunities available and arrange
time fremes for purchases and oon-
traots to enoourage and faollitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises,

(3) Consider in.the contract. process
whether - firms ocompeting: for. larger
contracts intend to suboontraot with

small  businesses, . minority-owned
firmp, and women's business enter-
prises,

(4) Bnoourage contracting with oon-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises. when & contract is too large
for one of these firms to handie individ-
uslly.

(6) Use the servioes and assistanoe, as
appropriate, of such organizations ag
the Small Business Administration and
the Department of Commerce’s Minoxr-
ity Business Developmént Agenoy in
the solicitation  and  utilization of
smell businesses, minority-owned firms
and women's business enterprises.

(o) The type of procuring instruments
weed (e.g,, fixed prica oontraocts, oost
reimbursable contracts, purohase or-
ders, and incentive contraots) shall be
determined by the recipient but shall
be appropriate for the particular pro-
oursment: and for promoting the besb
interest of the.program oxr project: in-
volved, The “‘cost-plus-a-percentage-of-
oost” or “'percentageof oonstruotion
oost”’ methods of oontmotmg shall not
be used.

(8) Uontracts shall be made only with
responsible - gontraotors who - DOBSEss
the potential ability to perform suc-
oossfully under the- terms. and condi-
tions of the: proposed. proourement.
Consideration shall be given to: such
matters as. contraotor integrity; com-
pliance with public polioy, including,
where applioable, Seotion 8. of +the.
Housing end Urban Development Act of
1088 (12 U.8.0. 1701n); record of past
performance;. and financlal and tech-
nical resources or accessibility to other
neoessary  resources, In oertain olr-

24 CFR Subtille A (4-1-11 Ediition)

tion of Hxecutive Orders 12640 and
12680, “Debarment and Suspension,' at’
2 OF‘B part 2424,

(e) Reolplents slmn. on request, make
available  for the Federal awarding
agenoy, pre-award review and procure-
mont doouments, suoh as requests for
proposals or invitations for bids, inde~
pendent cost estimates, eto.,; when any
of the following conditions apply,

(1) A racipient’s procurement prooe-
dures ox operation fails to comply with
the proourement standerds in- HUD's
implementation of Oironlar A-110,-

(2) The procurement is expeoted to
exoead $100,000 or the small purchase
threshold- fixed at 41 U.8.0, 408 (11),
whichover 1is “greater, and is to be-
awarded without competition or only
ong bid or offer 1s received in response
t0 a soloitation,

(8) 'The proourement, which is ex-
pected to exceed the small purchase
threghold, speoifies a “brand name”
produaot,

(4) The proposed award over  the
small purchsge threshold is: $o-- be
awarded to 6ther then the apparent
Jow bidder under & -sealed bid prooure-
mehit,

(6) A proposed contract modifioation
changes the scops: of & conbraot or ix-
oreases the contract amount by moxe
than the amount of the small purchase
‘threshoid.

[69 PR 47011, Sept. 18, 1004, a5 amended at 72
TR 78462, Doo. 27, 2007]

§84.456 Cost and price analysis.

Some form of cost or price analysis
shell be mede and dooumented in the
proourement files in oconnection with
every proourement action. Price anal-
ysis may be acoomplished in various
ways, including the ocomparison of
price quotations submitted, “market
prices and’ gimilar indiois, together
with disoounts. Oost analysis is the re-
view and evaluation of each element of
gopt  to “determine reasgonableness,
allocability and allowability.

§84.46 Proourement records,

Proourement: records and files for
purchases in exocess of the small pur-
chnse threshold shall iholude the fol-

cumstanoes, ocontracts with ocertain  lowing at & minimum:
parties are restricted by implementa- (a) Basis for contractor sslection;
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(b) Justification: for lack of compsti-
tion when competitive bids or. offers
ars not obtained; and

(o) Basis for award cost or price,

§8447 Contract administration,

A pystem for contract administration
shall be- maintained. to ensure ocop-
tractor conformence with the terms,
conditions and -speoifications of the
gontract and to ensure adequate and

timely follow up of all purchases, Re-

cipients shall evaluate contractor per-
formance and doouwment, &8s appro-
priate, whether contractors have met
the terms, conditions and speoiﬁoa—
tions of the sontraoct.

#8448 Coniract provisions,

The reoipient shall include, in addi-
tion to provisions to define a gottnd and
complete agreement, the following pro-
visions in all contracts, The following
provisions shall 8180 be applied to sub-
ocontracts.

(s) Oontracts in exoess of the small
purchase threshold shall: oontain: con-
traotual provisions oy conditions that
aliow for administrative, contraotual;
or legal remedies in instences in which
8 contiaotor violates or bresohes: the
oontraoct terms, and provids for such
remedial aotiona ag’ may be appro-
priate,

(b) A1l contraots in: excess-of the
smeadl purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
whioch termination shell be eoffeoted
end the basls for settlement, In addi-
tion, such.contyaocts shall desoribe con-
ditions under which the contract. may
be terminated for default as well as

conditions where the contract may he |

termineted becanss of ciroumstances
beyond the control of the contractor,
(o) Bxcept as otherwise reguired by
statute, an award that requires the
oontracting (or subcontracting) ~for
oconstruction or facility improvements
shall provide for the recipient to follow
its own requivements relating to bid
guarantees, performanee. bonds, and
payment bonds unless the construction
oontraot.. or . suboonitract excesds
$100,000, . For those. confracts. or sub-
ocontracts exceeding $100,000, HUD may
acoept the bonding policy and require-
ments of the racipient, provided HUD

§84.48

has made a determination that the
Pederal Government's interest is ade~
quately protected. If such & determine-
tion has not been made, the minimum
requirements shall be as follows:

(1) A bid guarantes from each bidder
equivalent to. flve peroent of the bid

price, The "bid guarantes’ ghaell con-

sist of a firm vommitment such as &
bid bond, ocertified check, or other ne-
gotiable instrument accompanying o
bid as assurance that the bidder shall,
upon gooeptanoce. of his bid, exeoute
suoh oontraoctual doouments ag may be
raguired within the tlme spedified,

(2) A performance bond on the part of
the contractor for 100 percent of the
gontract price, A ‘‘performance bond"
iz one executed in gonnection with &

ocontrast to seonrs fnlfillment of a1l the,

oontractor's obliga,ttons under - such
osontraoct, ;

(8) A payment bond on the part of the
contractor for 100 peroent of the con-
traot price, A “‘payment bond" is one
sxeouted in connestion with a contract
to assure payment as required by stat-

wbe of all persons supplying labor and
material in the execution of the worlk .

provided for in the contract.

(4) Where bonds are required in. the
situations described “herein, the -bonds
shall be obtained from oompanies hold~
ing certificates of authority as acoept~
able sureties pursuant to 81 OFR. part
228, “‘Syrety Companies Doing Business
with the United Stutes.”.

(d)- A1l uepotiated contraots {except
those for less than the small purohase
threshold) awarded by recipients shall
inolude & provision to the effect that
the reoipient, BUD, the Comptroller
General of the United Btates, or any of
thelr duly aunthorized representatives,
shall have access to any books, doou~
ments, papers and records of the oon-
traotor which are direotly pertinent to
8 specific program for the purpose of
making pudits, examinations, excerpts
and transeriptions, :

(e): Al} . oontraots, including. smell

purchases, awarded by recipients and

their contractors shall contain the pro-
onrement provisions of Appendix A to
this ruls, as applicable.
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584,50
RTPORTS AND RECORDS

§84.60 Purpose of veports and records,

Bections 84,61 through 84.53 set forth

the procedures for monitoring and re-

- porting on the reciplent’s finanoial end

program performance and bthe nec-

essary standard reporting forms, They

also got forth record retention reguire-
ments, :

$84,61 Monitoring and reporting pro-
gram performance,

(a) Reolplents are responsible for
managing and monitoring each project,
program, subaward, function or aotiv-
ity supported by the award. Reoipients
shall monitor subawards to ensure sub-
recipients have met the andit reguire-
ments as delinented in §84.25,

(b) HUD: shall pregeribe the frequency
with whioh  the. performence reports
shall be submitted. BExoept as provided
in §84.51(f), performanoe reports shall
not be required more frequently than
quarterly or less frequently than snnu-
ally. Anmial reports shall be due 90 cal~
endar days after the grant year; quar-
torly or semi-annual reports shall be
due 30 days after the reporting period.
HUD mey require annual reports before
the anniversary dates of multiple year
awards in lieu of these regquirements,
The final performence reports are due
80 calendar deys after the expiration or
termination of the award. .

(c) If inappropriate, a final technioal
or performance report shall not be re-
quired after completion of the project.

(d) When required, performance. re-
ports shall generally contein, for each
award, brief information on each of the
following!

(1) A ocomparison of aotual acoom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects oan ba readily
guentified,” such - quantitative - daba
should be related to cost date for coms

putation of unit costs.

" (%) Reasons  why established - goals
were not met, if appropriate.

(8) Other: pertinent information- in-
cluding, -~ when : appropriate; . analysis
and explangtion. of oost overruns or
high unit costs,

24 CFR Subtifle A (4-1~11 Edition)

(e) Recipients shall not be required to
submit more than the original and two
gopier of performanos reports;

(f) Recipients sball immediately no-
tify HUD of developments that have a
significant impaot on’ the award-sup-
ported aobtivities, Also, notification
shall be given in the oase of problems,
delays, or- adverse- conditions -which
materially impair the ability to: meet
the objsotives of the award. This notifi-
ogtion ghall include & statement of the
aotion talken or contemplated, and any
assistanoe needed to resolve the sitna~
tion, .

(g) HUD m
needed,

(h) HUD shall comply with clearance
requirements of b CFR part. 1320 when
reguesting performance dete from re-
cipients.

§84,52 Financial reporting,

(a) 'The : Pederal - financia) -report
(FFR), or such other form as may be
approved by OMB, is authorized for ob-
taining finamoial information from re-
oipients; The applicability of the FFR
form shall be determined by the appro-
priate HUD program, and the grantee
will be notified of any program require-
menta in reference 1o the FFR upon re-
oeipt of the- award, A HUD program
may, whers appropriate, walve the use
of the F¥R for its grantess and require
an alternative reporting system.

(b) HUD  shall prescribe whether the
FFR shall be. on s ozsh or acorual
basis, If HUD requires aocrual informa-
tion: end. the. recipient’s. accounting
records are not normally kept on the
aoorual basis, the recipient shall not be
raguired to convert its acsounting sys-
tem, bub shall develop such acorual in-
formation - through best estimates
beged on an anslysis of the dooumenta-
tion on hand. .

() HUD shall determine the fre-
quency of the FFR for each project or
progream, oonsidering the size and oom-
plexity of the partionlar projeot or pro-
gram, However, the report shall not be
required more frequently than quar-
terly or less frequently thean annuelly.
The reporting period end dates shall be
Maearoh 31, June 80, September 80 or De-
cember 81, A final FFR shall be re-
aquirel at the completion of the award
agreoment and shall wge the end dete of -

sy make site visiis, as
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the broject or gra,nt period as the by
porting end date, -
(&) HUD requires recipients o submit

- the FFR xio later than 30 days after the

end of eaoh specified reporting period
for ‘guarterly and. semi-arnval reports,
and .90 calendar deys for snnuel re-
ports, Fim.l reports shall be suibmitted
no later than 90 deys after the project
or grant poriod end date, Extensions of
reporting due dates mey be approved
by HUD wupon request of the recipient,

HUD may reguire awardees to submit

the FFR electronioally, Hlectronic sub-
mission mey be watved for oause in ao-

oordence witli HUD's waiver policy in
: §6 110 of-this title. - :

(0)(1) When funds arve advanoced to Te-
cipierits HUD shall use the FIFR 'to
monitor - cash'-advancsd” to ' recipients
andl to obtain dishursement informe-
tion for esoh:agreement with:the: ye-
oiplents; HUD may require foreoasts of
Pederal onsh requirements in the “Re-
tharks' section of the FFR and may:re-

. guire recipients: to: report in the ‘Re-
marks” geotion the amount of oash ad-

vanoes repeived and retained in exocess
of three days and’ any inferest earned
on such oash advenoes. Reoipients shall

. provide short narrative explanations of

actions - taken - to - reduce . early

- drawdowns and excess balances.

(9 Reoiplents shell be reguireéd to

submit not more than the originel and.
two.copies of the FFR or submit the re-

port-elebtronically. EUD may requive a
auerterly. report. from reciplents re-

cetving advanoes totaling $1 million or

morse per yeax,

(f) When HUD needs additional infor-
mation oy mors frequent reports, the
following ghall be observed.

(1) When additional information is

‘nesded to comply with legislative re-

duirements’ or governmentwide re-
quirements, HUD. shall issue instruo-
tions to- requirs recipients to submit
such information under the "Remarks"
section of the veports or other means,
(2) When HUD determines that a re-
oiplent's acoounting system doer not
meet the stendards in §84.21, additional
pertinent information to further mon-
itor awards may be obtained by written

-hotice 1o the recipient until such time

68 the system is brought up to stand-

-'aid, HUD, in obtaining this informa-

§84.63

tion, shall comply with report olear-
ance yequirements of 5 OFR part 1320,

.(8) HUD may eleot to accept the iden-

tioal information: from the reoipients
through o system to system date inter-
face as determined by HUD, -

{756 FR 41089, July: 15, 2010)

§84.58 Retention and BOCBES’ require-
~ments for recor

(a) This seotion nats jorth requive-
ments for record retention and acoess
to records for awards to.reocipients,
HUD ghall not imposs any other resord
retention or nocess requirements upon
recipients,

{6) Financial records, supporting doo-
uments, - stabistioal records,  and all
other rspords 'pertinent to. an asward
shall be: retained for a period: of three
yeers from the defe of submission of
tlie final ‘expenditure report or; for
awards thet are renewsd quarterly or
amnually; from the date of the:submis-
sion of the quarberly or annual finan-
oial vepors; s authorized by HUD: The
only exceptions are the following.

(1) If any litigation, olaim, oraudit is
sbarted before: the expiration of the 8-
yeay period, the records shall. be re-
tained. until all litigation; claims or
audit findings involving the records

have heen resolved - and - final aotion

taken,

(2) Reoords for real property and
squipment acquired with Federal funds
shedl be retained for 8 years after final
disposition,

(3) When reoords aye tra.nsferred to or
maintained by HUD, the 8-yehr: reten-
tion requirement is not applioa.ble to
the reciplent.

(4) Indirect cost rate pwposals, oost

alloocation plans, ebe. as speoified m :

§84.68(g).
(o) dopies of origiial yecords mey be

'aubstituted for the original reoords it

authorized by HUD,

(8) HUD shall reguest transfer of oey-
tain records 1o its oustody from recipi-
ents when 1t determines * that the
records . possess’ long term retention
value, However, in order to avold dupli-

ogte yecordlreeping, HUD may make ar-
“rangements for recipients to retain any

yooords that arve conbinuously needed
for Joint use.

(e) HUD; the Inspector General,
Comptroler Genelal or the 'United
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Btates, or any of thelr duly authorized
representatives, have the right of time-
ly- and’ unrestrioted acoess’ to any
books, doouments, papers,  or other
records of recipients that are pertinent
to the awards, in order to male andits,
examinations, excerpts, transcripts and
coples of such documents, This right
also inoludes timely and reasonable ao-
oess t0 e reoiplent's personunel for the
purpone of interview and disoussion re-
lated to-such documents, The rights of
aooess in this paragraph (e) are not
lmited t6 the reguired. retention pe-
riod, but shall last as long as .records
ars rotained,

(f) ‘Unless required by statute, HUD
shall not place restrictions on recipi-
ents thab: 1imit public socess to the
records of reéoiplents that are pertinent
to an award, except when: HUD. oan
demonsgtrate that such records shall be
kept confidential and would have been

- exempted from disclosure pursuant to .

the TFreedom :of: Information Aot (b
U.8.0. §62) if the reoords bad bolonged
to HUD,

(®) Indiveot cost rate proposals, cost al-
location plans, ete. Paragraphs (g)(1) and
(2)(2) of this seotion apply to the fol-
lowing types of doouments, and their
supporting records—indireot cost rate
oomputations or proposals, post alloos~
tion plans; and any similar accounting
oomputations of the rate at: which a
paitioular group of costs is chargeable
(such a5 computer. usage ochargeback

. rates or ‘composite ~fringe benefit

Yatos).

(1) Iy submitied jor negoligtion, If the
reciplent submits to HUD or the bub-
. recipient submits to the recipient the
proposel, plan, or other somputation to
form the basis for negotiation of the
rate, then the 8-year retention period
for its supporting records starts on the
date of such submission,
- (2) If nol submitted for negotiation, If

the reciplent 1s not required to submit
to HUD or the subrecipient is not re-
quired to submit to the recipient the
proposal, plan, or other computation
‘for negotiation purposes, then the 8-
year retention period for the proposal,
plan, or other computetion and 1ts sup«
porting records starts at the end of the
fiscal year (or othey acoounting period)
covered by the proposal, p]a,n. or other
computation.

24 CFR Sublifie A (4-1~11 Edition) -
TDORMINATION AND BNFOROBIMBENT '

§84.60 - Purpose of termination and en-
foxcement,
Beotions 84.6) and 84.62 set forth unl-
form suspension, termination and en-
forcement prooedures;

§84,61 Termination,

(a) Awards may be terminated in
whole or in part only if paregraphs
(a)(1), (a)2). or (a)3) of this section
apply.

(1) By HUD, 11‘ o reoiplent meterially
fails to comply with the terms and con-
ditions of an award.

(2) By HUD. with the oonsent of the
recipient, in which case the two parties
shall egree upon the terminetion con-
ditions,  including : the  effective  date

. and; in the case of partial termination;

the porﬁion 0 be terminated.

(8) By the recipient npon sending to
HUD written notification: setting forth
the reasons for such:termination; the
offeotive ‘dete; and; in the case of par-
tial terminetion, the portion to bs ter-
minated, However, if - HUD determines
in the oase of partial termination that
the reduced or modified -portion of the
grant will not accomplish the purposes
for whioh the grant was made, 1t may
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)(2)
of this seotion.

(b) If costs are allowed under an
award, the responsibilities of the re-
ciplent referred to in §84,71(a), inolud-
ing those for property meanagement as
applicable, shall be consideved: in- the
términation of the award, and provi-
sion. shell be made for continuing re-
sponsibilities of the reoipient after ter-
mization, as appropriate; :

§84.62 Inforcement,

(a) Remedies for noncomplionce, I a re~
cipient materially falls to comply with
the terms and conditions of an ‘award,
whether stated in a Federal statute,
regilation, “assurance, application, or
notice of award, HUD may, in addition
to imposing any of the special oondi-
tions outlined in §84,14, take one or
more of the following actions, as appro~
priate in the olroumstances. :
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(1) Temporarily withhold oash: pay-
ments pending. corrgotion of the defl-
oiency by the reoipient or more sevaere
enforoement astion hy HUD,

(2) Disallow (that is, deny both use-of

funds and any applioable matohing.

credit for) all oy part of the cost of the
achivity or action not in sompliance,’

(8) Wholly or partly suspend or ter-’

minate the current awerd,

(4) Withhold fnrther awards for the’

project oy program.

(6) Tale other remedies that may be
legally available,

(b) Hearings and appedls, In teking an
enforeement action, HUD shall provide
the recipient an opportunity for-hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statuite or regulation
applicable 1o the aotion involved.

(c) Effects of suspension and termni=
notion. Costs of a reoipient resulting
from obligations inourred by the re-
oipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspsnsion or tier-
mination or subsequently, Other recipi-
ent oosts during  suspension or after
termination which are neceskary and
1ot reasonably avoidable are allowable
if paragraphs. (o)(1) and. (0)(2) of this
seobion apply.

- (1) 'The costs result. from obligabions

- which wers properly inourred by the re-
oipient befors the effective dete of pus-

pensjon or termination; ave not in an-
ticipation of it, and in the oase of a ter-
mination; are nonoanocellable;

(2) The costs would be- allowable if

- the award were not suspended or ex-

pired normally at the end of the fund-
ing perlod In which t-he termination
tales effeot, .

() Relationship to debamzent and sus-
pension. The enforoement vemedies
identified in this seotion, including
suspension and termination, do not
preclude & recipient from being subject
to debarment and suspension ,undey
HUD's regulations at 2 OFR pa:ct 2494
(see §84,13), -

[68 PR 47011, Bept, 18, 1064, as a,menaeﬂ at 72
TR 73482, Deo. 2%, 2007)

. §94.72

Subpurt D—Afler-the-Award
‘Recjulrements

84,70 Purpose,

Seotions 84,71 through 84 73 contain
closeout prooedures and other iroce-
dures for subseguent disa:llowanoes and
adjustments, .

§84.71 Closeout procadures.

(&) Reoipients shall submit, within 80
calendar days after the date of comple-

tion of .the award, all financial, per-.

formance, and other reports as raquired
by the terms ahd conditions of the
award. HUD mey approve extensions
when reguested by the recipient.

(b) Unless HUD authorizes an exten-
sion, a recipient shell liquidate all ob-
ligations incurred under the award not
later than B0 calendsr days afber the
funding period oy the: date of: oomple-
tion a6 speoified in the terms and con-
giitions of the award or in HUD instruo-

ons,

(¢) HUD shall make prompt payments

0. & recipient for allowable reimburs-
able costs tmder the award being; oloaed
out.

(d) The veoipient shall prowmptly r6-

fund any balances of unobligated oash -

thet HUD has advanosd or peid and
that is not audhorized to he retained by
the reoiplent for use in.other projects.
OMB Circular A-128 governs unreturned
amounts that become delingnent debts,

{6) When authorized by the terms and
conditions of the.  award, HUD. shall
make o settloment for sany upward or
downward adinstmeits to-the Federal
shere of costs after oloseout reports are
raceived.

(f) The resipient shall acocunt for

any" real and personal property ac-
quired with Federal funds or recelved
from the Federal Government. in ac-
cordance with §§84.81 th'ough 84,97,

() In the event a final audit has xiot -

been performed prior to the oloseout of

an Award, HUD ghall retain the right to’

1r8g0ver an appropriate amount after
fnlly oonsidering the recommendations
on digallowed costs resulting ﬁ*om the
final audit.

§84.72 Su'bsequent udjustments and
continuing responsibilities,

{a) The olossout of an award does not
affeot any of the following,

a4
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§84.73

(1) 'The right of HUD to disallow costs -

and recover. funds on the basis of a
later audit ox other review,

(2) The obligation of the recipient to
retum any funds due as a result of
later refunds, oorreotions, or other
transsotions,

(8) Andit requirements in §84.26,

(4) Property wmanagement require-
ments in §§84,31 through 84,37,

; (45) Records retention as reguired in
84,53,

(b) After oloseout of an award, a rela-
tionship oreated under an award mey
be modified or ended in whole or in
. part with the corisent of HUD and the
reciplent, provided the responsibilities
of the reciplent referred to in §64.78(a),
inocluding those for property: manage-
ment as applicable, are considered and
‘provisions made for oont-inuing respon-
sibllities of the reoipient ag’ appro-
priate,

§84.78 Collection of amounts due,

(2) Any funds paid to a reoipient in
oxoess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award oonstitute a debt to the Fed-
- eral Government. If not paid within a

. réasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(1), (a)2)-or (a)(8) of this
seotion,

(1) Making an administrabive’ offsst
against other requests for reimburse-

ments,

(2) Withholdlng  advance pa.yments
otherwise due to the reoipient,

(8) Taking other uotipn permitted by
statute, - .

(b) Exoept as otherwise provided by
law, HUD shall charge interest on an
overdue debt in acoordance with 4 OFR,
Chapter II, “Federal Olaims Collection
Sta.nda,rds »

Subpari E——Use of Lump Sum
Grants

§84.80 Conditions for wuse of Lum)
Sum (fixed price or fixed amoung
grants;

(a) Hends of awarding - eotivities
(HAAs) shall determinie and publish the
funding arrangement for award pro-
grams having s published program reg-
ulation or Notice of Funding: Avail-

B

24 CFR Subtlifie A (4-1~11 Edilion)

ability, For other awards, discrebtion
may be provided. to Grant Officers to
determine the funding arrangement on
g transaction basls, -In .suoch oasges,
Grant Officers shall dooument the basis
for. sslection of thé funding arrange-
ment in the negotiation record, Appro-
priate considération to fixed amount
(lump sum) awards shall be made if one
or more of the following' conditions are
present;

(1) The HUD funding amount is defl-
nitely less than the total aotual cost of
the projeot,

(2) The HUD funding amount does not

_exoeed $100,000 or the small purchase

threshold fixed st 41 U,8.0. 403 (11),
whichever is greater.

(3) The projeot soope is very specific
and adeguate cost, historioal, or unit
prioing data. is available to: establish a
fixed amount award with. assuranoe
that the reoipient will realize no inore-
ment above actual cost,

(b) [Reserved]

§84.81 Definftion.

(a) A lump sam award is an award for
8 predetermined amount, as set forth
in'the grant agreement, wmoh amount
does not vary with the amount of the
reoipient's actua) inourred costs, Under
this type of awerd, HUD does not pay
the reciplent for its inourred oosts but
rather for completing oertain defined
events in the work or achievement of
some other  well-defined ' milestone,

Some of the ways in which the grant

amount may be paid-ars, but are not
limited to:

(1). In several partial payments;: the
amount of ench:agreed upon: in- ad-

" vance, and the *milestone” or event

triggering the payment. also . agreed
upon in advance, 'and get forth in the
grant; :
(2) On g unit price basis, for o daﬂned
unit- or units (such a8 a housing coun-

_seling unit), at & defined price or

- prices, agreed to in advance of pexform-

ance. of the grant and set forth in the
grant; ox,

(8) I oné pa;ymenb at grant comple-

tion.

(b). The key distinction between a
lump sum and a ¢ost reimbursement
grant is the laclk of g direot relation-

ship between the costs Incurred by the
478
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reoibient and the amount paid by BUD
in the lump sum arrangement,

§ 84, 82 Provisions applicable only to
lump suni grants.

* In addition to the provisions of this
subpart B; subparts: A and- B of this
part apply to lump sum grants,

(a) Financlal and  program- manage-
ment, Paragraphs (b) through:(e) of this
seotion presoribe standards for finan-
oial mansgement systems, methods for
‘meXing payments, budgoet vevision ap-
provals, and making andits;

(b) Standards for finanotal munagement
systems. (1) Raoords that ldentify ade-
quately the sourde and application of
funds for federally-sponsored activities

- are required.. These records shall con-
tain information pertaining to Federal
awards, subhorizations, obligations,
mobligated belances, ‘assets, outlays,
income and interest.

(2) Bffeotiva  control ovel' and ac-
countability for all funds; property and
other assets Are required Reoipients
shall adequately safeguard all such s~
sets end assure they are used solely for
authorized purposes.

(3) Comparison of outleys with budg-
ob amounts for each award is reguired.
Whenever appropriate, finanoial iufor-
mabion shonld be related to psrform-
ance and unit cost datba,

(4) Where HUD guarantees o1 insures
the repayment; of money borrowed by
the reolplent, HUD, at lts discretion,
may requive adequate bonding and in-
surance if the bonding and insuranoe
requirements of the recipient are not
deemed adedquate to protect the inter
est of the Faderal Glovernment,

-(6) HUD may require adequa.te fidel-
ity bond coverage where the recipient

. lacks suffivient voverage to proteot the
Poderal Government's Interest,

(8) Where bonds eve required in the
situstions desoribed above, the bonds
shall be obtained from companies hold-

- ing certificabes of authority as acoept-
.able sureties, as presoribed in 81 OFR
part 228, “Surety . Oompanies . Doing
Business with the United States.”

(¢) Payment.. (1) The standard. gov-. '

erning the use of banlks and other insti-
tutions as- depositories of - funds ad-
vanoed undey awards is, HUD shall not
require separate depository’ accounts
for funds provided to a recipient ox es-

584,82

tablish any eligibility requivements for
depositiories for funds provided to.a ve-
oiplent. However; reoipients must. be
able to account for the recsipt, obliga~
fion and expenditure of funds:

-(2) Oonsistent with: the national goal
of - expanding - the . opportunities. for
women-dwned and.. minority-owned
business enterprises, recipients shall be
encouraged to use women-owhed and
minority-owned banks (8 bank whioh is
owned at least 60 percent by women or
minority group members),

() Revision of budgel and program
plans. (1) The budget plan is the finen-
oial expression of the project or pro-
gram as approved during. the.award
process: It may include either the FPed-

- oral and non-Federal ghare, or only the

Federal shars, depending upon-HUD re-
guirsments. It shall be related to:per~
formance for program: evaluation. pur-

* popes whenever appropriate,

(2) Reciplents are required to report
deviations from program plans, end re-
duest prior approvals: for budget and

“program plan revision!s, in acoordance

with this seotion.;

“(8) For nonoonsbruotion awards, re-
oipients- shiall ‘request prior approvals
from HUD for one or inors of the: fol-

“lowing program or budget related rea~
- SONS;

(1) Change in the soope or the. ob;lac-
tive of the project or program {even if:
there is no associated budget revision

‘requiring prior written approval).

(i) “The need for additions] Federal
funding,

(ii1) Unleps desoribed in the applica~
tlon” and funded in the approved
awards, the subaward, transfer or oon-
tracting oub of any work under an
award, This provision does not apply to
the purchase of supples, material,
equipment or peneral support services.

(4) No other prior approval require-
ments for speoific items may be im-
posed unless s deviation has been ap-
proved by OMB,

(6) Bxoept for requirements listed in
paragraphs, (d)(8)(1) and (d)(8)(11) of this
section, HUD.1s authorized, at its op-
tion, to waive cost-related and admin-
istrative prioy written. approvals .re-
guired by Cireular A-110 and OMB Oir-
oulars A-21 and A-122. Such walvers
may includs authorizing recipients to
80 any one or move of the following,
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d) Initlate a one-time extension of
the expiration date of the award of up
to 12 monthe unless one or more of the
following ‘conditions apply. For: one-
time extensions, the recipient must no-
tify HUD in writing with the- sup-
porting reasons and revised expiration
date at least 10:days befors the expira-
tion date speoified in the award. This
ection mey be taken unless:

(A) The terms  and :conditions - of
award prohibit the extension,

(B) The extension requires-additional
Poderal funds,

(C) The extension: involves any
change. in the approved objectives. or
soope of the project,

{6) For construotion awards, recipi-
- ents shall request . prior written ap-

proval yromptly. from HUD for budget
revisions whenever paragraphs-{(d)(6)(1)
or (d)(B)(i1) of this section apply.
(4) The revision: results from changes
-in the Boope or the. objective of the
project or program. ;
(i1) The:need arises.:for additional
Federal funds to: complete. the project,
(7) No-other prior approval. reguire-
- ments for 'speocific items'may. be im-
poped unless a devla‘bion has been ap-
proved by OMB.. .

(8)-When HUD ma.kes an awa.rd that
provides support. for both construction
and nonconstruction work, HUD may.

require the reoipient to request prior

approval from. HUD before making any
fund or budget transfers between the
two types of work gupported,

() Non~Federal audiis. (1) Reciplents
and subreoipients that are institutions
of higher eduortion oy other non-profit
organizations = (inoluding.  hospitals)
shaell be subject to the audit require-
ments oontained. in the Bingle Audit
Aot Amendments of 1086 (31 U.8.C. 7601~
7507) and revised OMB Ciroular A-198,
“Audits of Staten, Loosl Governments,
and Non-Profit Organizations,” .-

(1) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive

awards subject to part 84 shall comply

with the audit requirements of yevised
OMB Olroular A-183, ‘‘Audits of States,
Liooal Governments, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit organizetion is the mort-
. gagor or owner (as these terms arse de-

ﬁned 1n the regula,tions in the payrt 200

“owned by the recipient,

24 CFR Sublllle A (4-1-11 Edition)

and part 800 series) and not & related or
affllinted organization or entity,

(i1) [Reserved]

(2) State and looal governments shall
be subject to the audlt requirements
contained “in the 'Bingle Audit Aot
Amendments of 1098 (81 U.8.0, 7501~
7607) and revised OMB-Ciroular A-138,
"Audits of States, Local Governments,
and Non-Profit Organizations,"

{3) For-profit hospitals not ocovered
by the audit provisions of revised OMEB
Clroular A-133 shell-be subjsot to the
andit “reguirements . of . the . Federal
awarding agencies,

(4) Commerolal organizations shall be
subjeot to_ the audlt requirements of
HUD or the prime recipient as incor-
poratad into the award dooument,

[59 TR 47011, Bept. 13, 1094, as amended ab 62
FR 61617, Nov. 18,°1807;. 76 FR 41080, July 15,
2010)

584,88 Property standards,

(a) Purpose of property  standords.
Paragraphs (b) through (g) of this sec-
tion: set forth uniform: standards gov-
erning menagement and: disposition: of
property furnished by the Federal Gov-
ernment whose: cost: was oharged to g
project supported by a Federal award.
HUD shall require xeoipients to obssrve
these standards under awards and shall
not - impose - additional = requirements,
unless speoifioally required. by Federal
statute. The recipient may use its own
property.. management. standards - and
prooedures - provided it observes the

- provisions of paragraphs (b) t.hrough [(:3)

of this section, .

(b). Insurance . coverage, Reoipien’os
shall, at a minimum, provids the eguiv-
alent insurance coverage for real prop-
erty and etuipment acquired with Fed-
eral funds as  provided to property
Federally-
owned property need not be insured un-
less required by the terms and condi-

‘tions of the award,

(o) Real property. HUD presoribes the
following requirements for recipients
conoerning the use and disposition of
real property acguirad in whole oxr in -
part under awards;

(1) Title to real property shall vest in

. the recipient subject to the condition

that the: reoipient shell use the real
property for the authorized purpose of
the project as ]ong as it 1s neaded s.nd

480 .

ATTACHMENT ... [0

PAGE ..2%... OF .21 PAGES



Office of the Sécretary, HUD

ghall not encumber the property with-.
" out dpproval of HUD,

(2) The racipient shall obtain written
approval by HUD for the use df real
property ‘in other federally-sponsored
projects when the recipient determines
that the property is no:longer needed
for the purpose of the original projeot.
Use in other projects phall be limited
to those “under : federally-sponsored
projects (1.e.; awards) or programs that

have purposes oconsistent with those

suthorized for support by HUD,

(d) Federally-owned and erempt prop-
erty—(1) Federally-owned property——(i)
Titie to federally-ouwned property remains
vested in the Federal Government, Recipi~
ents shall submit annually. an inven-
tory -listing of . federally-owned. prop-
erty in their: custody.to HUD, Upon
ooxpletion: of the award. or when the
property is no- longer needed,. the re-
cipient shall report the property tp
HUD fox farther HUD utilization,

(i) I¥ HUD las no. further need for
the property, it shall be deolared excess
ahd’ reported: to. the General Services
Adminigtration; unless HUD has statu-
tory authority: to. dispose of the prop-
erty by alternative methods. (e.g.; the
aubhority - provided by the . Federal
Technology Transfer Aot (16.U,8,0, 8710
(1)) to donate research equipment to
sduoational - and: non-profit organiza-
tions in accordance with H,0,. 12821,
‘Improving: Mathematios end Sclence
Bduoation in- Bupport:of the National
Bducation Goals.”)  Appropriste .in-
structions shall be ispned to the recipi-
ent by HUD, ,

(2) Exemptl property. When statutory
authority exists, HUD. has the opbion
to vest title bo propersy acguired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment: - and under: conditions . HUD

.considers. epprapriste. Suoh propérty s

Yaxempt property,’’  Should HUD not
establish conditions, title to. exempt
properby upon acquisition. shall vest in
the recipient without: further obliga-
tion $o the Federal Government, :

(¢) Eguipment. (1) Title to sguipment
aoguired by & reoipient with Federal
funds shall vest in:the reoipient, sub-
Jeot to conditions of this seotion.

(2) 'The reoipient. shall use the equip-
ment in the’ project or program for

‘whioh it was roquired as long ap need-

§84.83

etd; whether or not the project ox pro-
gram continues to be supported by Hed- .
eral funds and shall not exoumber the
eguipment without approval of HUD,
When the equipment 15 no longer need-
ed for the original project oy program,
the reoiplent:shall: nse. the equipment

- in connection with its other federally-

sponsored activities, in the foJlowing
order of priority;

(1) Activities sponsored by HUD
which funded the original projest; then

(il) Aotivities  sponsored by other
Feoderal awarding agenofes.

(8) During the time that squipment is
uged on - the. yroject. or. progran for

" .which 1t was. acguired, the reoipient

shall make it available for use on other

projects or programs if suoh other nse

will not interfere with the work on the
project or program for which the equip-

ment was, originally acquired. First

preference for such other use shall bs

given to. other. projeots or programs

sponsored by HUD. that financed the

equipment;. second preference shall be
given to. projects or. programs. spon-

sored by other Federal awarding agen-.
oles, I the equipment is owned by the

Pederal Government, use on other ao-

tivities mnot sponsored by the Federal
Government shall be permissible it av-

thorived by HUD,

(4) The yecipient's property manage-
ment stendards for eguipment acguired
with Federal funds and federally-owned
eguipment shall ;lnolude all of the fol-
lowing,

(1) BEquipment: reooms shall be main-
talned acourately and shall include the
following informeation,

- (A) A desoription of the eguipment.

(B) Manufacturer's serial number,
model number, Federal stoclk number,
national gtoolk number or other identi-
ficgtion numbenr,

(0) Source of the equipment inelud-
ing the award number.

(D) Whether title vests in the¢ recipi-
ent or the Federal Government,

(m) Aogquisition . date. (or date. re-
ceived, il the equipment was furnished
by the Federal Governinent) and cost.

(7 Looption and. condition of. the
equipment: end. the date the informa-
tion was reported.

(1) Bquipment owned by the Federal
Government shall be identified to indi-
cate Foederal ownership.
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(il) A physioal inventory of equip-
ment shall be taken and the results
reconociled with the equipment records
ab lenst onoe every two years, Any dif-
ferences . between - quantities - deter-
mined - by the physioal {nspeotion and
those shown in the acoounting: records
shall bs investigated to determine the
cpnses of the difference, The reoipient
shall, in- oonneotion: with the inven-
tory, verify the exlstence, current uti-
Hzation, and oontinued need Ior the
equipment,

(lv) A control systens: shall be in si-
feot to insure adeguate safeguards to
provent loss, damage; or theft of .the
squipment. ‘Any loss, demage, or theft
of eguipments shall be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
raciplent ghall promptly notify HUD.

(v) Adequate maintenance prosedures
shall be  implemented  to- keep - the
sguipmetit in good condition.

(6) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to & third party named by
the Federal CGovernment when such
third party is otherwise eligible under
oxisting statutes, Such transfer shall

" be pubject to vhe following standards,

(i) The equipment shall be appro-
priately identified in the award or oth-
orwise made known to the reoipient in
writing,

(1) HUD shall issue disposition in-
struotions within 120 calendar - days
afber recelpt of & finsl inventory, The
final inventory shall list all equipment
aoquired with grant funds and feder-
ally-owned equipment, If HUD fails to

issue disposition instrnotions’ within’

the 120 calendar day period, the recipi-
ent shall spply the standards of this
section; a8 appropriate,

(111) When HUD: exeroises its right to
take title, the equipment shall bs sub-
jeot bo . the provisions for federally-
owned equipment,

(f) Intangible property. (1) The recipi-
© ent may copyright any work that is

- subject to copyright and was devel-
oped, or for which ownership was pur-
ohased, under an sward. HUD reserves
& royalty-free, nonexolusive and irrev-
ooable right to reproduvioe, publish, or
otherwise use the work for Federal pur~
poses, and to authorize others to do so.

24 CFR Subfitie A (4-1-11 Edillon)

(2) Recipients are subject to applica-
ble regulations governing patents and
inventions; including government-wide
regalations issued by the Department
of Jommerce ~ab 87 OFR.. pary - 401,
YRights. to Inventions Made by Non-
profit Organizations and Smell Busi-
ness Pirms: Under Government Grants,
Contraote: - and . Cooperative . Agree-
ments,"

(8) Unless waived by HUD, the Fed-
eral Government has the right to para-
gira,phs (£X3)(1) and (£)(3)(i1) of this sec-

on,

(1) Obtain, reproduce, publish or oth-
erwise use +the: data first. produced
under an award, o

«(11) Authorize others to receive, re-
produoe, publish, or otherwise use such
date for Federal purposes;

(4) 'Mitle to intangible property and
debt instruments  aoquired - under: an
award or subaward vests npon: acguisi-
tion in - the recipient, The: recipient
shall uss thét property for the origi-
nally-authorized purpose,

(g) Property  trust velationship. ‘Real
property, euuipment, intangible prop-
erty and debt instruments that are ac-
guired or Improved with Pederal funds
shall be held in trust by the recipient

"'n8 trustee for the benefiolaries of the

project or: program under: which the
property - was acguived  or improved,
HUD may require recipients to record
lens or-other appropriate notices of
record to indioate that personal or resl
property has been acquired or improved
with Federal funds and that ute and
disposition oconditlons: apply to  the
property.

§84,84 Procurement standards,

(a) Purpose of procuvement standards;
Paragraphs, (b) through' (1) of this sec-
tion set forth stendards for use by re-
cipients in' egtablishing procedures: for
the proourement of supplies snd other
expendable property, equipment; real
property and other services with Fed-
eral. funds. These standards are: fur-
nished to ensure: that such materials
and services are obteined in an effes-
tive maenner and in oompliance with
the  provisions: of “applicable Feferal
statutes and executive orders, No addi-
tional prooursment - standards:or -re-
quirements shell be imposed by HUD
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upon recipients, wiless specifioally ve-
quired by Federa) statute or exeoutive
order oxr approved by OMB,

(b)  Reciplent - vesponsibilities, . The
standards oontained in this section do
not relieve: the reoiplent of the oon-
tractual responsibilities arising under
its contract(s). The recipient is the re-
sponsible authority, without recourse
to HUD, regarding the ssttlement and
satisfaotion of all contraotual and ad-
ministrative issues arising out of pro-
ourements entersd into in. support of
an awerd or other agreement; Thisg in-
oludes disputes, - olalms, .protests .of
award, sourcs evaluation or other mat-
ters of a contractual nature. Matters
conoerning violation: of statute: are: to
be referred to: such Federal; State or
looal anthority as meay heve proper: ju=
rigdichion;

(o) Codes of conduct, The recipient
shall maintain written stendards -of
conduot governing the perforraanoce: of
its employees engaged in the award and
administration of contracts,” No em-
ployseé, officer, or agent shall partiel-
pate in the selection, award, or admin-
istration of a ocontract supported: by
Pederal funds if a real or appavent con-
filot of interest wouwld  bs involved.
Such a conflict wowld arise when the
employes, officer, or agent, any mem-
her of his or her immediate family, his
or “her partner, or an orgabigabion
which employs or.is about to employ
any of the parties indicated herein, has
a finanocial or other interest in the firm
selected for an award, The offiocers, em-
ployees, and agents of the reoiplent
shall neither solicit nor accept gratu-
ities, favors, or anything of monstary
value from contraotors, or parties to
subagreements, However, ~ réoipients
may set standaxds for situations in
which the financial inferest is not sub-
stantial or the gift is an wnsolioited
item of nominal value, The standards
of oonduot shall provide for disoipli-
nary aotions to be applied for viola-
tlons of such standards by officers; em-
ployees, or agents of the recipient,

(8) Competition, .. All. pProourement
transactions ‘shall be conduoted in s
maxier to. provide, to the maximum
extent practionl, open and free com-

_petition. The rooipient shall he alert to
‘organizational conflicts of interest as
well a8 noncompetitive practices

§84.84

AMONG . oontra,etom that meay restriot
or eliminate competition or. otherwise
restrain trade. In order to ensurs objeo-
tive contractor performance and elimi-
nate wnfalr competitive advantage,
contractors that develop or draft speol-
fications, reguivements, statements of
work, invitations for bids and/or re-
quests for proposals ghall be excluded
from competing for snoch prosurements.
Awards shal) bs mafle to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan~
tageous to the reciplent, price, quality
and other faotors considered, The other
faotors shall include. the bidder's.or
offeror's compliance with Seation 8 of
the: Housing  and. Urban  Development
Act of 1988:(12.U.8.0..1701u); hereafter
reforred; to:as: “Section. 3."' Section 8
provides: that, to.the greatest extent
feasible; and: consistent with: existing
Federnl, State; and local laws, and reg-
ulations, sconomic opportunities gen-
erpted by certain HUD financial nssist-
ance ghall be diveoted to low- and very
low-inoome.persons; Solioitations shall
olearly set forth all requirements: that
the bidder or offeror shall fulfill.in
order for- the bid or: offer:to: be evalu-

‘ated by the reoipient, Any and all bids

or offers may be rejected when it is in
the recipient's interest to do so, °

(e) Procurement prooedyres. (1) All re-
olpients phall esteblish written- pro-
ourement procedures. 'Thess procedurss
shall provide for, at & minimum, that

paxagraphs  -(e)(1)A) - (e)(DE) - and
(e)(1)(1i1) of this section apply:

(1) Reoiplents avoid purchasing un-
necegsary items,

(i) Where appropriate, an analysis is
made of lsgse  and  purchase - alter-
natives to determine which would be
the most economioal and practical pro-
curement for the recipients

(111) Solloitations for goods and serv-
ices provide for all of the following,.

(A) A clear and soowrpte desoription

of the teohnical requirements for the
materinl, produoct oy service to be pro-
oured, In competitive ‘prosurements,
puch g desoription shall not oontain
fentures whioch unduly restriot com-
petition..
1 (B) Requirements which the bl(idell
offeror must fulfill and all other fac-
tor's to be used in eva,luating bids or
proposals.
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(0) A desoription, whenever prac-
tionble, of technical requirements in
terms of funotions to be performed ox
performanoce - required, - Including: the
range of aooeptable ocharacteristios or
minimum acoeptable standards,

(D) The speoific features of “‘brand
name oy equal’ desoriptions that bid-
ders are required to meet’ when' such
items are inoluded in the solicitation,

() The acosptance, to - the extent
practioabhle and esonomically feasible,
of produots and services dimensioned in
the metric system of measursment,

() Preference, $0:the extent prac-
ticable and-economioally fessible, for
products and- services that - conserve
natural resources and proteoct the envl-
ronment and are enexgy ¢fficient,

(2) Positive efforts shall be made by
recipients’ to-utilize smell’ businesses,
minority-owned: flrms; ‘and’ women's
business: enterprises, - whenever.: pos-
sible, Recipients of Federal 'awards

shall take all of the following steps to.

further this goal
(1) Ensure that émall businesses. mi-

nority-owned firms, and women's busi-

ness enterprises are used to the fullest
extent practioable;

(i{) Malke  information on forth-
coming opportunities availeble and ar-
range time frames for purchases and
contracts 0 encourage and feocilitate
participation by small businesses; mi-
nority-owned firms, and woraen's busj-
ness enterprises,

(i11) Oonsider in thecontract process
whether firms. competing. for larger
contracts . intend to. suboonbradt with

small  businesses, = minority-owned
firms, and women’s. business. enteyr-
prises,

(iv) Bnoconrege contracting with oon-
gortinms of small busineases. minority-
owned firms and women's business en-
terprises when & oontract is teoo large
fozi 1onea of these firms to handle individ-
s

(v) Use the services and assista,nee, :
appropriate, of such organizations as
the Smeall Business Administration and
the Department of Commerade's Minor-
ity Business Development Agenoy  in
the sollcitation ~and “wtilization  of
small businesses, minority-owned firms

. end women's business enterprises. | |
. (8) The type of proouring instruments
used (e.g., fixed price oontracts, cost

24 CFR Subfitie A (4-1-11 Edlition)

reimburssble oontraots, purchase or-
ders, and inocentive contracts) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
ourement and for promoting: the’ best
interest of the program or project in- .
yolved. The “‘cost-plus-a-percentage-oi-
cost” or “percentage of construction
cost” methods of oonﬁraobing shau not
be used,

(4) Contraots shall be made only with. .
responsible * contractors:- who . .possess

the potential ability to perform sue-
_oessfully undex: the: terms. and condi-

tions of the proposed  proourement,
Oonsideration shall be given to such
matters as contractor integrity; com-~
pliance with- public: policy, including,
where applioable, Section 3. of the .
Housing and Urban Development Aot of
1968 (12 U.8.0, 170in); record of past
performarice; and: finsnolal and. tech:
nioal resources or acoessibility to other
necessary - resources; In. certaln oir-
cumstanoes, - contracts - with certain

‘parties are restricted, as set forth at 2

OFR pary 2424,

(6) Reoiplents shall, on request, make
wvallable  for the Federal awarding
agency, pre-award review and.prooure-
ment doouments, goh &g réquests for

" proposals or invitetions for bids, inde-

pendent copt estimates, eto,, when any
of the following conditions apply.

(1) A repipiemt’s procurement proos-
duves or operation fails to comply with
the proourement standards in HUD's
implementation of Ciroular A-110,

(1) The procurement is expesoted to
exceed $100,000 or the small purchase
threshold. fixed st 41 U.B.0. 408 (11),
whichever ig . greater, and is to be
awearded without competition or only
one bid or offer is received in response
to a solicitation,

(ii1) The proourement, whioch is ex-
pected to exoeed the small purchase
threshold, speoifies & "brand name*
produot, -

(iv) The proposed award over the
pmall purchase threshold is to be
awarded t0 other than the apparent
low bidder under a gealed bid prooure-
ment,

(4))] A propgsed oontrast modification
ohanges the scope of & contraot or in- -
creases the contract amount by mors
than the amount of the small purohase
threshold, - :
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(f) Oost and price analysts, Boine form
of oost or:price. analysis shall he made
and doowmented : in: the: procurement
files in aonnection with every prooure-
ment action, Price analysis may be ac-
ccomplished in various ways, including
the comparison of price guotations sub-
mitted, market prices and similar indi-
oia, together with disoounts, Oost ansl-
¥ols Is the review and sveluation of
each element of cost to determine res-
aona.bleneas, allooability  and. allow-
ability,

®) Proourement records. Proourement
reoords and files for purclieses in ex-
cess of the small purohase threshold
shall include the following at & min-
imum:

(1) Basgis for contractor selection;

(2) Justification: for lack of compsti-
tion when compstitive bids ‘or. offers
ave.not obtained; and

(8) Basis for award oost or price.

(h) Contract adminisiration, A system
for contraot administration shall bs
meintained to ensure contractor oon-
formance with the. texrins, conditions
and speoifications of the ooutract and
to ensure adequate. and tinely follow
up of all purchases, Reoiplents shall
evaluate ocontractor performance and
document, gs appropriate, whether con-
tractors have raet the terms, condi- "
tions and speoiﬁoa,tions of the ocon-
traoct.

. Canhact provisions. The reoipient
shall inolude, in addition to provisions
to define 8 sopnd and complete agros-
ment, the following provisions in all
contraots, The followlng provisions
ghall also be applied to subcontracts.

(1) Contracts in ‘exoess of the small
purchase threshold shall contain con-
tractual provisions or oonditlons that
allow for administrative, contvactual,
ox legal remedies in ixstances in which
s oontraotor-violates or breaches the
oontraot. terms, and provide:for such
remedial aotions as. may be appro-
priate,

(2) All: contracts. in . exosss of .the
small purohese threshold shall contain
sultable provisions for termination by
the reciplent, including the manner by .
which tempination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall desoribe con-

" ditions nnder which the contrast mey

be terminated "for default as well as

§64.84

--oonditions where the contract may. be

terminsted: beoruse of olroumstances
beyond the-oontrol of the contractor.

(8) Bxocépt as otherwise required by

statute, an award that requires the
oontracting = (or. suboontracting) for
construotion or facility improvements
ghall provide for the recipient to follow
its. own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract ~or suboontract . exceeds
$100,000, For those ocontraots. or sub-

~contracts exceeding $100,000, HUD may

a00ept the bonding policy.and require-
ments of the recipient, provided HUD
hag made o determination that the
Federal Government's interest is ade-
anately protected, I such a determina-
tion. hes not heen mads, the minimwm
requirements shall be as follows;

(i) A bid guarantes from each bidder
equivalent to five percent of the bid
prios, The *bid guerantse' shiall con-
slst of & firm commitment such as a
bld bond, certified oheok, or other ne-
gotiable instriment accompanylng a
bid as assurance that the bidder shall,
upon acceptance of his bid, exeoute
such contractual doswments as may he
requived within the time speoified,

(1) A performance bond on the part
of the oontractor foy 100 peroent of the
contract price. A ‘‘performance bond’
is one exeouted in eonnection with a
contract to seoure fifiliment of all the
ocontractor's. obligations under such

. contract,

@(311) A payment bond on the part of
the. oontraotor for 100 percent of the
contract prvice, A ‘‘payment hond" is
one executed in connection with a con~
tract to assure payment as requirsd by
phatute of all Dbexsons supplying labor
and. maberial in the. execution. of the
work provided for in the contraot.

(iv) Where bonds are required in the
situations desoribad herein, the bonds
shell be obtained from companies hold-
ing certificates: of authority as acoept-

.able sureties pursuant to 81 OFR. part

223, ‘‘Surety Companies Doing Business
with the United States.’

(4). A1l negotiated contraots: (exoept
those for less than the small purchase
threshold) awarded by recipients shall
inolude o provision to the effect that
the reoipient, HUD, the Comptroller
General of the United States, or any of
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their duly anthorlzed representatives,

shall have access to any books, doou-
ments, papers and.records of the con-
tractor whioh are @irectly pertinent to
a speoific program. for the purpose of
maling: audite, examinations; excerpts
and transoriptions;

(6) All sontracts; inoluding small pur-
ohases, awarded by reocipients and their
ocontractors shall contsin the proouras-
ment provisions of a.ppendix A to this
rule, as a,pplioab]e‘

{59 TR 47011, Hopt, 18, 1004, as emendei at 73
R '13492. Deo, 27, 3007)

§84,85 Reports and recorde.

(a) Purpose - of reports and reoords.
Paragraphs (b) and (o) of this seotion
set forth the procedures for monitoring
and reporting on the recipient's finan-
olal and program performance and the
neoegsary standard reporting forms.
They also set forth record retention re-
quirements.

(b) Monitoring and raportmg progrom
performance, (1) Reolpients axe respon-
sible for managing and monitoring
saoh project, program, subaward, funo-
tion or aobivity supported by the
award, Recipients shall monitor sub-
awards to ensure subreoipients have
met the audit requirernents as delin-
pated in § 84.82(s),

(2) ‘The Pederal awarding agency
shall presoribe the' freguency with
which the performance reports shall be
submitted, Ixoept as provided in para-
graph (b)(8) of this seotion, ‘performs-
ance reports shall not be required more
frequently than quarterly or less fre-
gquently than annually, Annual reports
shall be'due 60 cnlendar days after the
grant year; quarterly or semi-annual
reports shall be due 80 days after the
reporting period, The Fedoral awarding
agenoy may require snnual réeports be-
fore the anniversary dates of multiple
yvear awards in Heu of these require-
ments, The final psrformance reports
are due 00 oalerdar days after the expi-
ration or terinination of the award.

(8) If inappropriate, & final technical
or performande réport shall not be re-
quired after completion of the projeot,

(4) When required, performence re-
ports shall generally contain, for-each
award, brief information on ‘each of the
followlng.

486
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(1) A ocomparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator; or: both,
Wheneveyr gppropriete and the output
of programe or profects oan be: readily
gquantified, - suoh - quantitative  date
should be related to cogt date for coms:
putation of unit costs:

(1) Reasons - why “established goals
weie hot met;, 1f appropriate,

(6) Reciplents shall not be required to
subinit more than the originel and two
voples of performanoce reports.

(6) Reoipients shall immediately no-
tify HUD of developments that have a
slgnificant impaot on the award-sup-
ported aotivities, -Also,  notification
shall be glven in the ouse:of problems;
delays, or adverse oconditions which
materially impair the ability to meet
the objeotives of the award. This nobifi-
cation shall include a statement of the
sotion taken or contemplated, and any
z.isslsta,nce needed to resolve the situa-

on,

() HUD may make pite visits, as
needed.

(8) HUD shall comply with olearance
vequirements of 6 OFR part 1820 when
roquesting performance data. from’ re-
oipients.

(0) Retention and access requirements
for trecords, (1) This paragraph (o) sets
forth reguirements for record retention
and acoess to regords for awards to re-
oiplents, Federal awarding agencies
shall not impose any other redord re-
tention or aooess requirements upon
reoiplents,

(%) Finanoial records, support.ing doc-
uments, statistical reoords, and all
other records pertinent to an award
shall be retained for & period of three
years from the date of submission’ of
the final expenditure report or, for
awards that are renewed duarterly or

‘gnnially, from the date of the submis-

sion of the quarbterly or annual finan-
oial report, as authorized by HUD. The
only exceptions are the following:

(1) If eny litigation, olaim, or audit is
started before the expiration of the 3-
vear period,  the records shall bs: re-
tained until all ltigation; olaims or
audit findings  involving: the  records
hal\!re been resolved and ﬁnal a,otion
taken,
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" (1) Reoords for-real property - and
equipment aoguired with Federal funds
shall be retained for 8 years after final
disposition,

(i11) When records are transferred to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment is not applicable to the recipient,

(8) Coples of original records may be
substituted for the origlnal records if
authorized by HUD,

(4) HUD shall request transfer of cer-
tain records to its oustody from recipi-
ents when it determines that the
* records possess long term rebtention
value, However, in order to avoid dupli~
cate recordkeeping, HUD may meke ar-
rangements for reoipients to retain any
records that are continuously needed
for Joiut uss,

(6) HUD, the Inspector . General,
Comptroller - General . of: the - United
States, or any of thely duly authorized
representatives, have the right of time-
ly and unrestricfied acoess to. any
books, doouments, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts; transoripts and
copies of suoh documents. This right
also inoludes tirnely and reasonable ac-
oess to a recipient’s personnsl for the
purpose of interview and disoussion re-
lated to:such doouments, The rights of
nooess in this paragraph (c)(6) are nob
limited to  the reguired retention pe-
riod, but shall last ‘as long a8 records
are rebalned, .

(6) Unless. required. by statute, HUD
shall not place restriotions on resipi-
ents that limit public: acoess to the
reoords of reoipients that are pertinent
to an aivard, except when HUD ocan
demonstrate that such records shall be
‘kepb confidentisl and would have been
exempted from disolosure pursuant to
the Freedom 'of - Information Aoct: (b
U.8.0. 662) if the records had belonged
tio HUD,

§84.86 Termination and enforcement.

(a) Termination, (1) Awards may be
terminated in whole or in part only if
pavagraphs  (a)(1)), | ()LD, ~ or
(a)(1)(1il) of this rection apply.

() By HUD, if & recipient materially
fails to comply with the terms and oon-
ditions of an awaxrd,

§84.86

(ii) By HUD with the consent of tHe
recipient, in whioh oase the two parties
shell agree upon the terminsbtion con-
ditions; including. the. effective date
and, in the onse of partial termination,
the portion to be terminated, - .

(i11) By the recipient upon sending to
HUD written notification setting forth
the reasons for suoh termination, the
effective date, and, in the oase of par-
tig} termination, the portion to be ter-
minated.. However, if HUD determines
in the oase of partial termination that
the redunoed or modified portion. of the

grant will not aocomplish the purposes -

for which the grant was madse, it may
terminate  the grant. in  its. entivety
wnder either paragrapbs ‘(a)(1)(1) .or
(a)(1)(11) of this seotion,

@) If oosts-are- allowed itmder an
award, the responsibilities of: the. re-
oiplent referred to.in §84.87(a)(1), in-

cluding those for property management. .

as applioable, sliell be considered. in the
termination. of the award, and. provi-
sion: shall be made for continuing re-
sponsibilities of the recipient afber ter-
minsbion; as appropriate,

(8) If costs are allowed, the cost prin-
oiples in §84,37 apply, even though the
award was made on a lump-sum basis,
‘Albernatively, & termination setble-
ment may be reached by prorating the
grant amount against the percentage
of complbtion or by some other method
as determined hy the Grant Officer, as
long as the method used results in an

.- equitable pettloment tio both parties.

(o) Enforcement—(1) Remedies for non-
vompliance, I 8 reoipient materially
fails to comply with the terms and con-
ditions of an award, whether stated in

8 Pederal statute, regwlation, mssur- .

ance, application, or notice of award,
HUD meay, in addition o imposing any
of the special conditions outlined in

§64.14, take one or more of the fol-

lowing actions, as appropriadze in the
sircumstances.

(1) ‘Temporaxily withhold cagh pay-
ments pending correstion of the. defi-
olency by the recipient or more severe
enforcement action by HUD,

(11) Wholly or partly suspend or ter-
minate the ourrent award.

(111) withhold further awards for the
project or program. :

(iv) Take other remedies that may be
legally available,
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§84.87

(2) Hearings and appeals. In taking an
enforosment action, HUD shall provide
the recipient an opportunity for hear-
ing, appesl; or other administrative
procesding to whioh the veoiplent 1s en-

titled  under any etatute or: regulation
applioable to the aotion involved:

(8) Effeots ‘of suspension’ and  termi-
nation, Costs of a reciplent repulting
from obligations ‘incurred by the re-
olpient “during o suspension or after
termination of an award ars not allow-
able unless HUD expresgly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs daring suspension: or. affier
termination whioh are neosessary and
not reasonably avoidable are allowable
if paragraphs (b)(8)d) and (b)@3)(11) of
this section apply.

(1) The costs result from obligablons

which were properly incurred by the re-
oipient before the effective dateé of sus-
pension or termination; are not in an-
ticipation of 1t, and in the oase of a ter~
mination, are noneancelilable,

(i1) 'The oosts would be allowable if
the award were not suspended or ex~
pired normally ot the end of the fund~
ing period in which the termination
takes effect, -

(4) Relationship lo debarment and sus-
pension, : The = enforoement: remedies
identified in this seotion, inoluding
suspension “and termination; do" not
preciude & reciplent from bheing subject
to debarment and  suspénsion under
HUD's regulations at 2 OFR part 2424
(see §84.18)

[68 FR 47011, Sept, 13, 1094, ar amendad at 74
FR 18462, Deo, 21, 200’}]

§84.87 Closeout ~ procedures, subses
guent adjustments and continuing
responsibilities.

(a) Clogseout procedures, (1) Recipients
shall submit, within 90 calendar days
after the date of completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when regquested by
the recipient.

(2) The recipient shell ‘acoount for
any real and personal property ac-
quired with Federal funds or reoeived
from the Federal Government in ko-
cordance with §§84,83(b) through ().

24 CFR Sublitle A (4-1-11 Edition)

(b) Subseguent aqdfusiments and con-
tnuing responsibilities, (1) The oloseout
of an award does not affeot an.v of the
following::

(1) Audit requivements in §84 26,

(i) Property management require:
ments in §§84,03(b) through (g).

59211%2 Reoords retention ag required in

(2) After oloseout of an award, a rela~
tionship orsated under an award may
be ‘modified or ended in whole or in
part with the consent of HUD and the
reciplent, provided the xefponsibilities
of the recipient are consldered and pro-
visions made for conbinuing respon-
sibilities of the recipient, as -appro-
priate,-

" APPENDIX ‘A 'TO PART 84—CONTRACT
PROVISIONS

Al oontraots; awarded by a recipient in-
oluding small purchases, shall contain the
followlng provielons as applicable:

1, Egual Employment Opportunity—All- con-

‘traots shall: oontaln s - provision  requiring

oompliance with 1.0, 11248, “Hyual Rmploy-
ment Opportunity,”: as. amended: by B.0.
11875; ‘‘Amending Hxecutive Order 11246 Re-
lating to Bqual Dmployment Opportunity,"
snd a8 supplemented by regulations at 41
OFR part: 60, '‘Offioe: of Federal: Uontraoct
Complignos: Programs,. Mqual: Brployment
Opportunity, Department of Labor,"

2. Copelund "Anil-Itlokbaok'' Aot (16 U.S.C.
874 and 40 U,S,0, 270)—All contraots and sub-
grants in exoess of $2000 for oonstruoction or
ropadr awarded by reoipients and ‘subrecipi-
ents shall inolude o provision: for complisnce
with the Copsland “Anti-Kiokbaok' Act (18
U.B.0. §74), as supplementad by Department
of Labor regulations (39 OFR part 8, “Con-~
tractors and Suboontractora on Public Build-
ing:or Public Woxrk Financed in Whole or in
Part by Loans or Grants from  the: United
Btates’). The: Aot provides that esoh: con-
tractor or subreoipient. shall be. prohibited
from inducing, by any means, any. person
employed in the construotion, completion, or
repair of public work, to give up any part of
the Gompensation to which ke is otherwise
entitled, The reoipient shall report all sus-
peoted or reported violationg to BUD. -

3. Davis-Bacon. Adl, as emended (40 U.S.G.
2768 to e-7)—When requirell by. Federal pro-
gram legislation, all construction contraocts
awarded by the recipients end pubrecipients
ol ‘more than $2000 shall inolude & provision
for complianoe with the Davis-Bacon Aot (40
U.8.0.. 2765 to. a~7) and. ap supplemented by
Department of Liaboy reguwlations (20. OFR
part b, “Liabor Standards Provisione Applios-
ble to Oontracts Governing Federally Fi-
nanoced and Aspisted Oonstriotion”). Under
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Oftice of the Secreiary, HUb

this Aot, ocontractors shall be reguired to pay
wages to laborers and meschenjos ab a rate
not Jess than the minimum wages speoified
in 8 wage dotermination made by the Seo-
rotayy . of Labor, In addition, contractors
shall be required to pay wages not less than
onoe & wesk; The recipient shall place & copy
of the ourrent prevailing wage determination
imsned by the Department of Labby in sach
golioitation and the award of a contract shall
be oonditioned upon the acoceptance of the
wage determination, The recipient shall re-
port all susppoted or reported violations to

HUD,

4, Contraot-Work Hours and Safely Standards

Act (40 U.8.0, 327 through 333)—Whero appli-
oable, all nontracts awarded by reoipients in
exoens of 52000 for oonstruotion ocontracts And
in exoess of 52500 for other contracts that in-
volve the employment of mechanios or lebor-
ers shall inolnde -8 provisfon for compliance
with Seotions 102 an@ 107 of the Contract
Work Hours mnd Bafsty Standards Aot (40
,8,0. 827-838), as supplemented by Depart-
ment of Labor regulations (20 OFR part b).
Under Beotfon 102 of the Ach, each oon-
tractor shall be reguired to gompute the
wages of every mechanic and laborer on the
basgls of a standard workweek of 40 hours.
Work in excess of the standerd workwesk is
permissible provided that the worler is com-
pensated ab a rate of not less than 1% times
the basic rate of pay for all hours worksd in
exoeks of 40 hours in the workweek, Seotion
107 of the Aot is apploable to construction
work end provides that no laborer or me-
obanic -shall be reguired to work in su-
roundings or under Wworking oonditions
whioh are unssnitary, hazardons or dan-
gerous, These requivements do not apply to
the purohases of supplies or materinls or ar-
tioles ordinarily available on the open mar-
kst, or contraots for bra.nsporbutlon oy trans-
mission of intelligenne,
‘b, Rights ¥ Invehifons Made Under o Con-
traocl or Agreement—Oontracts or agresments
for the performance of expeximentsl, devel-
opmental; or Yesearch work shall provide fox
the rights of the Federal Govermment and
the reocipient in any resulbing invention in
pocordance with 87 OFR part 401, 'Rights to
Inventions Made by Nonprofit Organizations
and Bmall Business Firxms Under Govern-
aent Grants, Conbraots aund Oooperative
Agreements,” anfl any implementing regula-
tions issned by HUD.

8, Olean Air Aot (42 U.S.C. 7401 el seq.) ond
the Pederal Water Pollution Conirol Aot (33
U.8.0, 1261 st seq.), as amended—Oontracts
and subgrants of empunts 0 exoess of
$100,000 shall oontain & provision that re-
gulres the reoipient to agres to comply with
oll appliosble standards, orders oV reguln-
tions jsyued purvsusnt to the Clean Aly Act

- (4% U.8.Q, 7401 et seg.) and the Tederal Watey -

Pollution Gontrol Act as amended (83 V.8.C,
1251 ef se9.). Violablobs shall be reported to

Pl 85

HUD snd the Regional Office of the Mnviron-
menta) Proteotion Agenoy (BPA),

7, Byrd Antl-Lobbying Amendment (31 U.S.C.
1352)—0Oontractors who apply or bid for an
awnrd of $100,000 or more shall file the re-
giired ‘certifioation, Bach tiey certifies to
the tier above that it will not and has nob
uaed Federa) appropristed funds to pay any
person or organization for infinencing or at-
tempting to influence an officer or employee
of any agenoy, & member of Congress, officer
oy employee of Obngress, or &n employes of &
nember of Congress in oonneotion with ob-
taining any Pederal contract, grant or any
other award oovered By 81 U.S,0. 1353, Hach
tier shall also disolose any lobbying with
non-Federal funds that takes place in ‘con-
neobion with obtaining any Federal award,
Buoh disolosures 'are forwarded from tier to
tier up to the reoipient.

{690 FR 47011, Rept, 18, 1094, as amended ab 72
TR 73468, Deo, 27, 2007)

PART 85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS ‘

‘ Subpart A—General

Hso, .

86.1 Purpose and scope of this part.

85,2 Boope of subpart,

85,8 Definitions,

8564 Applicability,

85,6 Nffect on other issnances, .
85,6 Additions pid exceptions.

Subpart B—Pre-Award Requirements

85,10 TPorms for applying for grants.

86.11 Btats plans,

05,12 Speofal grant or subgrant aonditions
{for*high-risk” grantees, -

Subpart C—Posi-Award Requirements -

TINANOIAL, ADMINIETRATION

86,20 Standerds for financial management
systems,

86,21 Payment,

85.23 Allowable cosbs,

86,28 Peviod of avellability of funds.

86,24 Matobing or cosb sharing.

856,26 Program inoome,

86,26 Non-Federal andit. '

OBANGBB PROPERTY, AND SU'BAWARDS

65.80 Oha,nges

86,81 Real property,
86,82 HMguipment,
‘85,38 Supplies,
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Pi. 230

8. Indireot vost allooations not using rates,
In oprtain situntione, a govermmental) unit,
beonuse of the natuwre of its awards, may be
raquired to develop a cost allocation plan
that distribntes indireot (and, in some onses;
direot) costs to the speoific funding sonroes.
In thess oases, a narrabive oost allooation
methodology should be developed, doou-
mented, matntained for audit, or submitted,
a8 appropriate, to the cognizant agency for
review, negotintion, ‘and approval,

4. Appeals, If a dispube avises in n negobia-
tion of an indirsob oost rate (or other rate)
between the cognizant agenoy and the goy-
ernmental iinit, the dispute shall be vesolved

in accordands with the appeals procedurss of .

the oognisant agenoy,

5. Tolleotion of unallowable oosts end eryo-
neous payments, Costs speolfically identified
as unallowsble and charged - to' Federal
awards either direotly or indirectly will be
refunded (inoluding intersst chargeable in
aooordance with: spplicable Federal agenoy
regulations).

6, OMB assistance, To the exbent that pr ob-

lems are:encountisred. among. the. Federal
bgenocies and/or. povernmental units in oon-
neobion. with the megotiation and approval
prooess,. OMB. will lend asplstdrnos, as re-
quired, to resolve.suoh problems in » timely
maaner,

PARTS‘226*,229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Bep,

280,6 Purposs,

280,10 Boope, .

230,26 Polioy.

280,20 Applicability,

280,25 Definitions

280,80 OMB yesponsibilities,

280,86 Federa) agenoy vesponsibilities,

230,40 Wffoctive dato of ohenges,

230.46 Relationship to previous fssuance,

230.60 Information Oonteot, .

APPENDIX A TO PART 230—GDNRRAL. PRIN-
oPLEs .

APPRENDIX B TO PART 230—SELEOTED ITDMS OF
Oosy - .

APPENDIX O 10 PART 230—NON-PROFIT ORGA-
NIZATIONS NOT SUBIECT 70 ’J‘ms PART

| AUTHORITY; 81 U.8,0. 503; 81 U 8.0, 111; 41
1,8,0, 405; Reovrganization Plan No. 2 of 1970.
1,0, 11641, 86 FR 10737, 8 OI'R, 1866-1D70, p. 630

Bourom: 70 FR 51927, Aug. 31, 2005. unless

2 CFR Ch. Il (1~1-09 Edlflon)

§280,5 Purposs,

This part establishes principles fox
determining oosts of grants, contraots
and other agreements with non-proﬁt
organizations, :

§280.10 Seope.

(a) This part does not apply to ocol-
leges and universities which are oov-
ered by 2 OFR part 220 Oost Prinociples
for Hduocational Institutions (OMB Oir-

oular A-21); State, looal, and federally-

recognized: Indian - tribal governments
which: are covered by 2 OFR part 225
Cost Principles. for State, Looal, and
Indian Tribal Governments (OMB Oir-
oular A-87); or hospitals,

(b) The prinoiples: deal with the sub-
Ject ofoost determination, and meke
no atbempt - to " identify the oir-
cumstances or ‘dlotate the extent -of
agenoy ~and’ non-profit - organizdtion

. partiolpation in the financing of a par-

tiowlar project. Provision for profit or
other lnorement shove ocost is outside
the geope of this part,

§280.15 'Policy.

The principles are designed to pro-
vide that the Federal Government beayr
its fair share of costs except where re-
strioted or prohibited by law. The prin~
oiples do nob attempt to presoribe the
extent of cost sharing or matohing on
grants, contraocts, or other agreements,
However, such oost sharing or matoh~
ing shell not be accomplished throvugh
arbitrary . limitations.: on . individual
cost elements by FPederal agenocies.

280,20 . Applieability,

(r) These principles shall be used by
a1l Federal agenoiss in determining the
oosts of work: performed by non-profit
orgenigations under- grants, coopera~-
tive apreements, oost reimburgement
contracts, and other contraots in which
oosts are used in pricing, administra~
tion, or settlement, All of these instru-
ments are hereafter . veferred to a8
awards, The prinociples do not apply to
awards under whioch an organightion is
not reguired to account to the Federal
Govermment for aotual oosts inourred.

(). All cost reimburgement sub-
awerds (subgrants, suboontraots, etec.)

. otherwise noted,
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OMB Clreulars and Guldance

are subjeot t0 those Federal cost prin-
oiples applicable to the partioular or-
ganization oonoerned. Thus, if- a

pubaward 18 t0 a8 non-profit organiza~

tion,  this  part - shall  apply; if a
subaward is to a commeroial organiza-
tion, the eost prinociples applicable to
commeroisl concerns shall apply; if a
subaward is t0 a oollege or university,
% OFR part 220 shell apply; if a
subaward 18 to & State, Jooal, or feder-
ally-recogniged Indian - tribel govern-
ment; 2 OFR part 226 shall apply,

(o) BExolusion of some non-profit-or-
ganizations, Some non-profit-organizs-
tions, beocause of their size: and nature
of operations, can be considered to be
similar to - commercial oconceras . for
purposs- of applioability . of oost prin-
oiples, Such non-profit oxganizations
shall operate under Federal cost: prin-
ciples:-applicable . 0. scommercial con-
corns, A lsting of these organizations
18 contained in Appendix O to this part,
Other organizations mey be added from
time to time.

§280.26 Defi mtions.

(a) Non-profit orgamzation means
anhy corporation, trust, association, co-
operative, or other organization whioh:

(1) Is. operated primarily for Boi-
entifie, . educational, . sérvice, chari-
table, ‘or-similar purposes in the public
interest;

(2) 18 ot organized primarily for
profit; and

(8) Uses its net proceeds o maintain,
improve, and/or expand its operations,
For this purposs, the term ‘‘non-profit
organization" ‘excludes - colleges ‘and
universities; hospitals; - State,
_and foderally-recognized Indian- tribal
governments; and those non-profit or-
ganizations which are excluded: from
coverage of this part in. accordance
with §230,20(0).

(b) Prior approval means seouring the
awarding agenoy’'s: permission in. ad-
vance - t0. inour: cost for. those. items
thet are designeted as requiring prior
approval by the part and its Appen-
dioes, Gienerally this permission will be
in writing, Where an item of cosb re-
quiring prior approval is speolfied in

the budget of an award, approval of the .

budget ocongbitutes approvel of that
ooBt.

looal;:

§230.50

§280.80 OMB responsibilities.

OMB may grant exosptions to the re-
auirements of this part when permis-
sible under existing law. However; in
the interest of - aghieving maximum
uniformity, -exceptions.. will . be per-
mitted- only: in  highly unueual cir-
oumatances.

§ 280,36 I‘edernl agenoy
ities.

The head of each Federal sgenocy that
awards ‘and adminigters - grants -and
agreements subject to’ this part is re-
sponsible for requesting approval from
and/or consulbing with OMB (as appli-
ceble) for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions spsoi-
fied in the appendicss to this part,

§280.40 Effective date of ochanges.

The provisions of thig part are effec-
tive August 81, 2006, Implementstion
shall be phaged In by incoxporating the
provisions into new awards made after
the start of the organization’s next fis-
oal year. For existing awards, the new
principles may be applied If an organi-
zedlon and the cognizant Federal agen-
oy agree, Barlier implementation, or &

responsibil.

" delay in implementation of individual

provisions, 15 also permitted by mutual

rpgreement between an organization

und the oognimub Federal agenoy,

$280.46 Relationship . to
issuance,

(a) The guidence in this part pre-
viously was lssued a8 OMB Cirowlar A-
122, Appendix A to this part contwins
the guidance that was in Attachment A
(general principles) to the OMB' cir-
oular; Appendix B contains the guid-
anoe that was in Attachment B (ge-
leotied items of cost) to the OMB oir-
cular; and Appendix O contains the in-
formation thet was In Attachment O
(non-profit organizations not subject to
the Ciroular) to the OMB ciroular,

(b) Historioally, OMB Oiroular A-122

. previous

.superseded oost principles issued by in-

dividual agenoies for non-profiy orga.m—
wations,
£230.50 Information contact,

Puarther mforma.tion oonoerning this
part may bs obtained by contacting the
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Pl, 230, App. A

Offios  of Fedefa,l Finanoial Manage-
ment, OMB, Washington, DO 20608,
telephone (202) 805-8098,

APPENDIX A TO PART 280—GENERAL
PRINOIPLBS )

GENBRAL PRINOIPLES
TABLY OF CONTENTS

A. Basfo Considerations
1. Qompasition of tobel costs
2. Faotors affeuting allowability of costs
38, Reasonable oosts
4, Allooable 0osts
6. Applidable ovedits
8, Advanoe understandings
7. Conditional exemptions
B, Direot Oosts
0, Indireot Oopts .
D, Allooation of Indirect Oosts sud Deter-
mination of Indireot Oost Rates
1, General )
9. 8implified allooation methed
8. Multiple allocation base method
4, Direot allooation method
b, Specinl Indiract copt rates
B, Negotiation and Approval of Indireot cost
Rates
1. Definitions
2. Negotiation and approval of rates

GENURAL PRINOIPLES
A. Baslo Oonsifierations

1. Composition of total: oosts, The total
oost of an award 1s the sum of the allowabls
direst and allooable indirect: costs less any
applioable ovedits,

2, Faotors affeoting. allowebiliby of ooats.
To be allowable nnder an award; costs must
mest the following general oxitevia:

8. Be vensonable for the performance of the . :

award and be allooable. thereto under these
principles, -

b, Oonform to .any limitations or- exolu-
slons got forth in these prinoiples or in the
BWaYd ap to types or amount of cost items,

o, Be oconslatent with poliofes. and. prooe-
dures that apply aniformly to both federally-
finanoed and other aobivitdos of the oyganiza-
tion,

é. Be nooorded coneistent treatment,

o, Be determined in acoordancs with gen-
erally acocepted acoounting :: prinoiples
(GAAP),

£, Not be fnoluded as & cost or nssd to.meet
o008t shaving or matohing. reguirements of
any other federally-financed program in ei-
ther the current or a prioy pamod

&, Bb adeguately dooumentsd. .

8. Koasonable costs. A 005616 reasonable n‘,,

in its pature o amount, it doés not exovsed
that whioh would be inourred by a prodent
person undey the oiroumstandes pravailing at
the time the decision was made to inowr the

2 CFR Ch. Il (1=1-09 Edition)

costs, The: question: of the reasonableness of
specifio: oosts must: be: sorntinized with. par-
Honlar oare v opnneotion with orxganizations
or separate divisions thereof which receive
the preponderance - of thelr- support: from
awavds' made by Faedersal agonoies, In deter-
mining the reasonableness of u given cost,
oonsideration shall be given to;

., Whathey the cost is of & typs generally
reoognized as ordinery and necessary for the
operation of the olganiza,bion oy b‘.he poxform-
anoe of the award,

b. The restraints or requiremenbs imposed
by suoh fastors as generally aovepted sound
business prastices, arme length bargaining,
Federal and State laws and regulabions, and
terms and conditions of the award, -

o, Whether'the individuals conoerned aoted
with prudence in the olvoumstanoces, oonsid-
ering their responsibilitien to the organiza-
tion, its members, employees, and olients,
the public at large, and the Federal Govern-
ment,

d. Bignificant deviations from-the osta.b-
lished practioes. of the orgenization which
may unjustifiebly inorease the awerd costs;

4, Alloceble oosts, g, A oosh is allooable. to

& partioular oost objeotive, such as a grant;

contract, projsot, servioe, or other activity,
in accordance with the relative benefits ve-
oeived, A ocostis allooable to a Pederal award

S 4f 46 48 troatod obnsistently with othex costs

inourred’ for the same purpose in-i{ke oir~
oumstanoss and &f it: B

(1) Is fnouryed speoifioally Tox the award:

(2) Bonefits both the award and other work
and can'be distyibuted in reasonabie propor-
$ion to the benefits reseived; or

(8) I8 necessary to the overall opsz‘at!on of
the organigrtion, although a diveot relation-
ship to any pmrtloumr oot ohjeotive oannot
be shown,

b, Any oost allocable to a pavtionlar award
o) other cogt objective under these principles
may not be shifted to other Pederal awards -
to_overoome fundingdeficienoies, ox to avold
vestriotions imposed by law ot by the terms:
of the awnzd,

b, Applicable oredits. a. 'I‘he torm applion-
Dle oredits refers to. those raoeipts, or reduc-
tion of expenditures which: operate to ofiset
or radnog expense items that are alloopble to
awards as. direot or indiveot. aosts, Typioal
exemples of suoh transsobions are! Purchase
disoounts, vebates or allowsanoss, reooveries

;or. indemnuities on: Josses, insuyance refunds,

and - adjustments: of overpayments o erro-
neous oiarges, To.the extent that such ored-
its acoruing or received by the orgenisation
relats to allowable oosb, they: ghall be ored~
ited to the Federal Goveinment: elther as a
oobt reduotion or  oash réfund, as appro-
priate, -

b, In Bome instn.noes, the amounts’ renelved

‘from: the Pederal Government to finanoe or~

ganizational aotivities or service opsrations
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should be treated as applioable credits. Bpe-
oifically, the concept of netting suoh oredit
items against related expenditures should be
applisd. by the organization: in: deteymining
the rates or amounts to be ohayged to Fed-
eral pwards for gervioes renmdered: whenever
thoe facilities or other resources used in pro-
viding: such servicss have been [inanced di-
reotly, in whole ox in part, by Pederal funds,

o, Por rules covering program income (1,0,
gross . income aarnad  from. federally-sup-
ported dotivities) ves §216,24 of 2 OFR part
216 Uniform Administrative Reguiroments
Tor Grants and Agresments with Institutions
of Higher Iiduocation, Hospltals, and Other
ﬁ%l)l-l’l‘oﬂt Organizations (OMB Oiroular A-

8, Advanos underatandings, Under any
given award, the reasonebleness and
sllooability of oertain {tems of costs may be
diffioult to determine, This is parblonlarly
triae in' conneotion with organizations that
reoeive ‘& preponderance  of their support
from Federal agenoles, Yu oxder to avold sub-
sequent disaliowanoe or dispute’ based on
unreagonableness or nonallooability, it is
often desirable to sesk & written agreement
with the cognieant or awarding agenoy in-ad-
vanos of the inouxrence of special or unusual
coabs, The absenos of an: advance egresment
on any:-element of cost will: not, in itself, af-
feot the reasonableness or a,llooabilitay of
that element,

7. Conditiona) exemptions, n. OMB author-
izes oonditional exemption: from OMB admin-
istrative: reguiremepts and  oost prinoiples
for ocertain Pedera)l programs with. statu-
torfly-anthorized consolidated: planning and
oonsolidated . administrative funding,  that
are identified by a Federal agenoy and ap-
proved by the head of the Baecutive depart-
ment or establishment,” A Federal sgenoy
shal) consult with OMB during its oconsidex-
ation of whether to grant such an exemption,

b, To promote efficlency in State and looal
program administration, when Federal non-~
entitlement programs with c¢ommon pur-
poses have speoifio statutorily-authorised
oonsolidated planning and consolfdated ad-
ministrative funding and where most of the
Btate agenoy's resourpsg  come from’ non-
Foderal sources, Federal agenocies Yoay ex-
empt these coverad Btate-administered, non-
entitlement  grant  programs - from oerlsaln

OMB grants management requirements. The

exemptions would “be from all “but the;
ellooability of costs provisfons of Appendix
A, subsection C.e. of 2 OFR part 225 (OMB
Olroular A-87); Appandix & Beotion U.4: of 2
OFR pard 220 (OMB: Ofroular A-21); Beotion
A, of this appendix; and from all of the ad-
ministrative requivements. provisions of 2
OPR pnrb 216 (OMB Cironlar A-110) and the
agenocies’ grants ent common rule,
.0, When a: Feteral. agenoy provides: this
Nexibility, as a prerequisite. to o Btate’s ex-
srolsing thie option, & State must adopt its

Pl 230, App. A

own wyitten fisoal snd administyative. re-
gquiremeonts for expending and asoounting for
all fands; which ave congistent with the pro-
vistons of 2 OFR part 326 (OMB. Ofroular A~
87), and extend suoh polioies to all subrecipi-
onts, These fisonl and administrative re-
quirements must be sufficlently specifio to
ensure thubty Iunds aye used In compliance
with all applicable Federal statutory and
rogulatory provisions, oosts mre reasonable
and necessary for oporating these programs,
and funde are not to be nsed for general ex-
penses required bo omrry out other respon-
sibilitien of o Btate or ite subrecipients,

B, Diraot Costs

1, Direoct costs are those that oau be identi-
fled speoifionlly with & partioular finel oost
objeotive, f.e., a partioular award, projeot,
servies, or other direot aotivity of an organi-
gation, However, a cost may not be assigned
t0 an award a8 a direot cost if any other cost
inowurred for the same purpose, in -like oir-
oumstanoce, hag.besn allooated to an award
a6 an indireot oost, Costs ldentified speoifi-
onlly with awarde are direot costs of the
awards and are to be assigned direotly there-
fo,. Costs identified epepifically with other
final oost objeotives of the oxganigation are
dirpot onats of those cost abjeotives and are
not to be issigned to other awards directly
or indirectly.

2, Any direot cost of & minor amount may
be trented as an indireot cost for reasons of
praotionlity where the acoounting trertment
for such oost ip consistently applied to-al)
fina] oot objeotives,

8, The oost of certnin aobivities are nob al-
lowable as charges to Federal awards (see,
for example, fundraising conts In paragraph
17 of Appendix B to this part), However, even
thongh thess oosts are unallpwable for pur-
poses of “computing -charges  to- Federal
awards, they nonetheless must be' treated as
direot oosts for purposes of determining indi-
reot oost rates and be allocated their share
of the organization’s indirect costs if they
represent activities which jnolude the salac
ries of personnel, oooupy sphos, and benefit
from the organisation’s indirest costs,

4.-The oopts’ of aotivities: performed pri-
marily as & servios to members, ollents, or
the general publio whon significant and nec-
eptinry to the orgenization’s mission must be
treated as direot oosts whether or not allow-
able-and be allooated an equitable sharye: of
indireot costs; Some examples of these types
of notivities inolude:

;. Maintenanoe of mpmbership rolls, Bub-
:;sriptlons, publiontions;: and related fano-

OB,

b Providing services and informetion 6o
members, legislative or administiative bod-
188, or the publio,

¢. Promotion, lobbying, and other forms of
publio relations,
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d, Meebings and oconferences excspt those
held to conduot the general a.dmmiabmtlon
of the organization,

e, Maintenonoe, : proteotion, . and. invest-
ment of speojal fands: not wsed in operation
of the orgaunisation,

1, Adminfstration of group benelits on be-
holf of members or clients, inolnding life and
hospital- insnranos, annuity . or. retirement
Dlavs, finenoisl aid, eto,

0, Indireot Costs

1, Indfrent oosts ave those that have baen
inourved for vommon or joint objeotives and
oannot be rendlly” identified with a par-
tdonler finel cost objeotive., Direot cost of
minor amounts may be treated as indireot
oosts under the oonditions deseribed In sup-
paragraph B2 of this appendix. After direct
corts have been.determined and assigned di-
reotly G0 Awards or otlier work as appro-
priats, indiveot costs ave those remaining to
be allooated to benefiting cost objeotives, A
cost may not be allooatad to an award as an
indireot oost if eny other oost inouried for
the same yurpose, in ke oiroumstances, has
besn assigned t0 an award as a divech oost,

2. Beoause ol the dlverse charascteristios
and poocounting practioes of non-profit orga-
nizations, it is xot possible. to specify the
tiypes of cost whioh may be olassified as indl-
reot cost in all situations, However, typlosl
examples of indireot coat for meny non-prot-
1t organjzations may include depreciation or
use allowances on bujldings and equipment,
the costs ‘of operating and maintainivg fa-
ollities, and general administration and gen~
eral expenses, suoh:as the: salaries and ex-
penses of: exeoutive offioers, personmelad-
ministration; and nooounting:

8, Indireot oosts shall Lie olassified within
two broad categories: “‘Facilities” and “Ad-
ministration,” "Paocilition is defined as de-
preciation and use allowanoes on buildings,
suipment and capitel improvement, inter-
eab on debt assoolated with cextain bulldings,
eguipment’ and “oapital improvements, and
operations and meintenance expenses, '*Ad-
ministtation' 15 defined as general adminis-
tration and geueral expenses sneh as the df-
rector's offiop, Aesonnting, psraonnel, Hbrary
expenses aud all other types of expendltures
not lsted speoifically under one of the sub-
oategories of "IFacilities' (including oross al-
Joontions from other yools, where applion-
ble).'See indirect cost yate feporting require-
ments {n subparagraphs D.2.6 and D.3ig of
this appendix,

D, Alloontion of Indiveot Costs and
Debemﬂnation of Indireot Cost Rates

1, General, &, Where a non-profit organizs-
ti6n has only .one major function, or wlhere
all its major funotions benefit from its indi-
reot oosts to approximately the same degres,
the allocation of indireot onsts and the com-

2 CFR Ch. Il (1-1-09 Edition).

putation of an inAfreot oost yate may be ac-'

oomplished . through. simplified - allocation
prooedures; as desoribad in -eubparagraph D.2
of .this appandix,

" T, Whers an organizatfon bas spveral major
funotions whioh bensfit from its. indireot

dosts in varying. degrees, alloonbion. of indi-. -
reot, oosts may veguire the aconmulation. of .

swoh oosts. into . separate . oot groupings
whioh then are allooated individuwally. to bén-
efiting funotions: by means: of a bagse which
hest measures the relative degree of benefit,
The indireot costs allosated to ench funotion
are then distbibuted to individua} awerds and
other aétivities inoluded in that funotion by
means of an indireot cost vate(a),

o, The determination of what eonstitutes
an organization's mejor funotions will de-
pond on its purpose in being; the types of
services it renders to the publio, its: oljents,
and 1ts members; and the amount of effort it
devotes to0 such aotivities as- fundraising,
%ubno informetion and membership :activi-

&8,

d; Bpeoific methods for allocating indirect
oosts and  computing indireot “cost rates
along with the conditions under whioh each
method shonld be.nsed are desoribed in sub-
paragraphs D.2 throngh 6 of this appendix,

e, The base period for the allooation of in-

-direot costs 1s the period in which guch costs
- are inourred and accumulated for allooation
* to- work performed in' that period, The base

period normally should coinoide with the or-
ganization's fisonl year but, in.any event,
Elial} be go seleoted as to avold inequities in
the allocation of the costs,

2. Simplified allooation mef-hod. a, Whers
an organization's” mejor funotions bexeflt

"from its indivect copts to approximabely the

gaine Qegres, the allooation of Indirect costs
may be acoomplished by seperabing the orga-
nization's total costs for the base period as
sither . direot o1 indireot, and dviding the

totnl ‘allowabls indirect costs (net of applion-.

ble oredits) by an equitable “distribution
bass, The vresult of this process s an Andireot
oost vate whioh is used to distribute indireot

costs to infividual awards, The rate should

be expresssd as the yoroentage whiol the
tota)l amount of allowable indirect oosts

‘bears to the base gelected, This msthod

shotld also be ugsd whers an organization
has only one major fanotion encompassing g

numbser of individual projects or aotivities, .

and may be uged whers the level of Federal
awaxds to an organizetion is relatively
small,

h.. Both the diveot costs and the indirect
costs shal) exolnde capital expsnditures and
unallowable  ocosts, ' Howevey, - unalipwable
oosts which represent notfvities must be in-
6lnded in the direct oosts under the oondi-
tions. desoribad in subpnmgmph B.3 of this
appendix,

o. The distribution base may be tots) dai-
veot oosts (exoluding cospital expenditures
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and other diptorting items, such as major '

suaboontyacts or subgrants), direct palaties
and wages, or other base whioh results in an
equitable distribution. The distribution base
shall generally exolude partioipant support
oosts as defined in paragraph 82 of Appendix

B, -

d, Dxospt whexe & spooia) rate(s) I8 re-
guired in accordence with subparagraph & of
this appendix; the indiveot oost rate: deve)-
oped under the above principles 18 applioable
to al) awards atb the organtzation. If a speolsl
rate(s) is roquired, appropriate modifications
shall be mede in ordsy to develop the apsofal
ra.te(s),

o, For an organjzation that veoaives more
than $10 million 1n Pedexal funding of direct
oosts in e flsoal yenr, & breakout of the indi-
reob cost component into two. broad oat-
egories, Maollities and Administration es de-
fined in subparagraph 0.3 of this appendix, is
required. The rate in each oase shall be stat-
od as the perosntage whioh the amount.of
the partionlar indireot ocosb. categoxy (i.e,
Paoilities or ‘Administration) is of the. dis-
tribution base-identified with that oategory,

8. Multiple sllooation base method, .

a, Gexsral, Where an’ organization’s. indi~
rect oosts benefit: its mujor funotions in

varylbg degress, fndireot oosts shall be avon- -

mulated into separate oost groupings, as de-

goribed In subparagraph D.8.b of this appen-’

dix, Baoh gronping shall: then. be alloocated

"individually . to- benefiting & funotions - by
means of o base which best measures the rel
abtive benefits: The defanit allooation: bages
by oot pool:are desoribed in subpa,ragmph
D.B.0 of this appendix.

h. Xaentifioation of indireot costs, Coet
groupings shall be established so as 0 per-
mit the allooetion of ench grouping on bhe
besis of benefits provided to. the major func-
tions, Maoh grouping shall oonstitute. s Yool
of expenses. thel are. of like chargotsr in
torms of funotions they benefit and {n terms
of the allooation base which best messiures
the rolative benefits provided to each funo-
tion, The groubings ava olassified within the
two broad oategories: ‘'Faoflities' and-'Ad-
ministration,” ag desoribed in subparagraph
0.8 of this appendix, The indirect cost pools
are defined as follows!

(1) Deyraplation and use “allowanoes. The
exponses inder this heading are the portion
of the oosts of the-organization's bulldings,
capltal improvements to 1and and budldings,
and eguipment which are computed in ao-
ocordenos with paragraph 11 of Appendix B to
this part (“Depraciation and use “allow-
anoes"),

() Interest, Interest on debt assooiated
with oertain huildings, eguipment and oap-
1tal improvements are computed in ascord-
ance with paragraph 28 of Appendix B to this

< parh ((Intorest’’),
.. {3) Operation and rhajntenance - oxpBNESS,
The expenses under this heading ave those

PL. 230, App. A

that have been inourred for the administra~
tion, operation, maintenance, preservation,
and proteotion of the oyganisation's physion)
plant, They Include expsnssg normally in.
ourrsd for puoh 1tems as! Janitorial and ntil.
ity servioces; repalrs and ordinary or normal
alterations of bulldings, farnibure end equip-
mend; care of mrounds; meintonanoe and op-
eration of bulldings and- dther plant feoill=
ties! socuriby earthquelis and disaster pre-
paredness; environmentel safety hasardous
waste disposal; property, Mability and other
insurance releting to propoerty; spaoe and

" oapital leasing; faoiliby planning and man-

ngement; and, central receiving. Ths oper-
ation and maintenance exponses ontegory
shall also inolude its. allooable. share of
Iringe benefit costs, depreoiation and use al-
lowanoes, and interes$ opsts,

(4) Gleners] adminiptration and general ex-
pensps, (&) The exponses under this heading
are-those. thab hinve biesn inourred for the
overall gorieral exsoutive end adminigtrative
offices of the organizgtion and other ox-
ponees of a ‘general naturs whioh do not re-
late solely to axy major funobtion of the orga-
nization, This category shall also include 1ts
allocable share of fringe bsnefit costs, oper-
ation and malntenanocs expones, deprecistion
and: nse allowanoss, and interest costs, Mx-
amples of this oategory inolude bcentral of-
fioes, such a8 the direotor's offioe, the vffice
of  linanoe; business servioes; budget: and

planning, personnel, safety and risk manage-
~ment;, general ‘oounsel, menagement infor-

mation systems, and Hbrary ooste,

(b). In' doveloping 'this 008t pool, sposoial
oare should be exerolesd to ensure that costs
inourred for-theé same purpose: in-Jike olr-
oumstanoes are: treatéd oconsistently as ef-
ther direot: or: indirect oosts, For exambple,
salavies of teohniocal stafl, projeot supplies,
projeot publication, telephone toll oharges;
computer cosbs, travel vosts, and speoielized
sexrvioces ooste ghall bp treated as direot costs
wherever - identifiable to a  partioular pro-
gram. The srlaries end wages of administra-
tive and pooled: clorionl. staff shonld: nor-
mally be treamted as Indireot oosts.' Direct
oharging of these vosis may be appropriate
where a major projeot or activity explioitly
requires apd. budgets for administrative or
oleérion) services. gnd other. fndividuals. in-
volved van be idenbified with the program: or
aotivity, Items guoh &s offios supplies, post-
age, looal telephone oosts, pericdicals and
memberships. should normally be treated as
indirect oonts, .

o.’Allooation bases, Aotual sonditions shall
be taken into account in selecting the hape
to be used In alloosting the expenses in ench
grouping to benefiting fanotions. The epgon-

tial oonsideration in seleoting & method or n,

base 15 that It is the one best suitied fox as-
slgnmg the pool of corts to oot objestives in
aocordanos with benofits derived; a traceable
oauss and-effaot yelationship) or logis mhd
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reason, where neither the oause noy the ef-
feot of the  yelationship- is: detérminable.
When an allesation oan bs made by assign-

ment of & 6ot grouping directly to the fung- !

tion benefited; the allooation shall be made
In that manner, When the expenses in a: cosb
grouping ate more general in nature, the al-
Jooation shall be made: through the use of a
soleotad base whioch yroduoces xesults thab are
equitable- to' both the Fedaral Government
and the organjzation; The distribution shall
be made in accordance with: the bases: de-
soribed hersin unless it can be demonstrated
that the use of a differsnt base would result
in a more squitable allooation of the costs,
or that & more readily available base wonld
not inorenss the oosts chiarged to sponsored
awards, The results of spaofnl cost studies
(suoch as an enginmeering utllity study) shall
not be used tio determine and allosate the in-
direot costs to sponsored avards,

(1) Depreociation and use aliowanoes, Depra-
olation and use allowances expenses shall be
allooated in the following manner:

{a) Dspreojation - or  use . allowanoes on
buildings used exolueively in the conduoct of
a single funotion, and on oapital improve-
ments sd equipment used in such hulldings,

- ghall be assigned to that funotion,

(b) ‘Depreciation : or . use. nllowanoes on
puil@ings used: for more. than one function,
and on oapital improvements and equipment
used in such buildings, shall be allogated to
the individial funotions performsd in ‘each
buflding on the basis of usable sunere feet of
&pace, exoluding common areas, suoh as hall-
weys, stairwells, and restrooms;

, (o) Depreofation or. use . allowanots on
bulldings, capital improvemsnts and egeip-
ment related space: (e.g,, individual rooms,

. and laboratories) used. jointly by more than
one function (a8 determined by the users of
the space) shall-be treated: as. follows, The
aost of each jointly used nnib of space shall
be alloonted to the benefiting fuvotions on
the basis of either. the employees and other
usere on & full-time eguivaient (FMI'H) -basis
or salavies and: wages of: thoss individual
funotions henefiting from the use of .that
space; or organization-wide employes FTIs
or salaries and wages applioabls to the bens-
fiting funotiobs of the organization,

(d) Depreoiation or nse AlOWANSR OX 06l-
tain onpitel improvements to land;, snol as
paved pavkiing avens, fenoos, smewalks, nnd
the lke, not included in the: cost of build-
ings, shall be allocated to user ontegories on
a I'I'B basis and distvibuted to major fune-
tions in proportion to the salavies and wages
‘of &1 employess applioable to the funotions,

(2) .Interest. Interest oosts shall be allo-;

opted in the same manner as the depreoia-
tion or use mllowances on- the- buildings,
equipment and oapital equipments to whioh
the interest relates.

(38) Operation and maintenanoe expenses,
Opevation and maintenenoe expenses shall bs

2 CFR Ch, I} (1=1-09 Edlition)

rlloonted in the same manner aé the depre-

+ ofation and uss allowanoces:

(4) Gonera] administiation and gensral ex-
penses, Genera) admidistration and general
oxponses shall” be alloonted: to- benefiting
funotions  bassd ‘on modified  total -airect
oosts (MTDO), as desoribed in’ snbparagraph
D41 of this appenaix, The sxpenses inoluded
i this oatsgory conld be grouped fixst ao-
eording to major functions of the organiva-
tion to whioh they render seryices ox provide
henefits, The ageregate exponses of each
group shall then bs allooated to Lenefiting
funotions based on MTDO,

d. Order of distrvibution. (1) Indireot oost
ontegories oonsisting of depreciation and use
allowanoss, Intsrast, operation and mainte-
nance, and genersl administration and gen-
eral expenses ehall be allooated in that order
to the remaining indirect coust oategoxies as
well ag to the major funotions of the organi-
vation, Other oost: categories conld be. allo-
opted in the ordey determined to be most ap-
propriste Hy the orgenization, When oross al-
locablon of costs 18'made as provided id sub-
payagraph “D.8.4.(2) of - this* appendix;: this
order of allooation does not apply.

(2) Noymally, axi indirsot oopt category will
be. considerad closeéd onoe 1t has been allo-
oated to other oost ‘objeotives, and oosis
shall. not be subseguently allooated to it
However, & oross allocation of gosts between
two. ox moye. indirect’ costs ontegories sould
.ba used {f such allooabion will result in g
more aquitable alloeation of sosts, If & oross
allooation is veed, an sppropriate modifion-
tion to the oomposition of the indirstt cost
ontegories is required, ...

o, AppHontion - of :indireot  cogh: rate. or
rates, Ixoeph ‘where: a: speoial. indirsot ocost
rato(s) I5 reguired in- accordsunce with: sub-
paragraph D5 of this appendix, the separate
groupings of indirect costs alloonted to each
major funotion: shal): be : aggregated: and
treated as a common pood for that funotion:
The oosts in’ the dommon pool shall then he
distributed to tndividual awayds inoluded in
that fanotion by vse of & single lndiveot cost
rate,

{, Distribution basis, Indireot oosts shall be
distrihuted to applicable spongored awevds
and other benefiting activities within each
major function on the hasls of MTDO, MTDO
consists of all salaries and wages, fringe bex-
efits, materials and supplies, services, travel,
and. pubgrants and guboontraocts up . to the

. first $26,000 of each. sibgrant ox subsontract

(regardless - of  the - perlod - coversd by the
snbprant or suboontraoct); Mynipment, capital

expenditures; charges for patient oare, rental |

oosts- and the: portion in: exoess ol 526,000
shall-be exolnded from MTDO, Partioipant
support oosts ghall generally be exelnded
from MTDC, Other items may only be ex-
oluded when the Yederal cost ocognizant
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‘agenoy determines that an exclusion is neo-
oBsATY to avold a serfons ineguity in the dis-
tribution of indirsot costs,

g, Individuel Rate Components, An. fndi-
raot: oost rate shall' be detsymined for ench
puperate; indirest. cost pool: developad, The
rate in eaoh onse shall be statod as the per-
opntage which the amount of the partionlar
indirect cosb pool is of the aistribution bass
identified with that yool, Waoh indiveot cost
rats hepotietion or detérmination agrosment
shall include. development of the rate for
spoh indirent cost pool as well as the overall
indiveos cost rate. The indirect oost pools
shall be olassified within two brond ont-
epories; “Feoflities” and ‘‘Administration,"
as %«;soribed in subperagraph; C.8 of' thie ap«

pendix,

4, Direot allooation mebhod, & Some non-
profit-organizations brent al} ovsts as direot
oonbs exoept general administration and gen~
ora) exponses, These organigations generally

separate- their-costs imto bthres: basio:oat

egories; General administration and general
expenses, fundraising, and. other diveot func-
tione (Inolnding projeots. psrformed under
Federal awards), Joint conts, suoh as depre-
ofation, rembal costs, operation and mainte-
nanoe of facilities, telsphone expenses, and
the like are prorated individually as dirent
costs to each oategory and to each award or
other aotivity using a base most appropriate
to the parbioular oost being prorated.

b, This method {s acoepbable; provided eroh
joint cost is prorated using o base wWhioh ac-
ourately measures bhe benefits provided to
ench award or other astivity. The bases miist
be established in acoordanos with rensonable
oriteria, and be supported by ourrent data.
This method is compatible with the Btand-
ards of Acoounbding and Finenofel Reporbing
for Voluntery Health and Welfare Organiza-
tlons fesued jointly by the National Health
Oounoil, Ino,, the National Assembly of Vol
untary Health and Booial Welfars Organiza~
tions, and the United Way of Amerion.

o. Under. this method; indireot: oosts con-~
sist exolusively. of gemeral administration
and general expenses, In all other respeots,
the organization's indireot cost rates. shall
be computed in the same manner as that de-
soribed in subparagraph D2 of this appendix.

5. Speoial indiveot oot rates, In some in-
stanoes, 8 siogle indireot cost yate for all ao-
tivities of an orgenization or for each major
function of the organigation mpey 1ot bs ap-
propriats, since It would not take into no-
count thoss different factors which may suk-
stemtbielly affeot the indirect coste appiicable
to a partioular segment of work, Fop this
purpose, & partioular segment of work may
be that performed under & pingla award orit
may ooneist of work under s group of awards
performed in‘a gomimon environment. These
factors may Include the physioal looation of
the work, the level of administrabive support
required, the nature of the faoilibies or other
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yosouroes employed, the scienbifio disoiplines
or teohnion) slkills involved, the organiza-
tfonel ayrangements ussd, or any. combina-
tion: thereof,. When & partioular segment: of
work 1s performed in an environment whioh
appeara to generate a significently different
fevel of indirect costs, provisions should be
made for & separate indireot cost-pool appli-
cable to such worki The separate Indirvect
oot pool shonld- he developed during: the
courss of the regular allosation prosess, and
the meparate. indireot . oust rate resulting
therefrom shonld be used, provided it .18 de-
termined that the rate differs significantly
from that- which: would: hiave been obtained
under aubparagraphs D.2, 8, and 4 of this ap-
pendix, end the volume of work to whioh the
rate wounld apply is materiel,

B, Negotiation and Approval of Indirest Cost
Rates

1. Definitions. As used in this Beohion. the
{ol,lowmg terms have the meanings set forth

elow:

&, Cognizant  agency means the Federal
agency responsible for negobiating and: ap-
proving indirest cost rates for a non-profit
oirgunization on behalf of all Federal agen-
ofes,

b, Prodetermiiued rate moans an ingireot
oot rate, applioable to a speoified current or
future period, usually the organization's fis-
oa) year, The rato 1o basedl on'an estimate of
the costs to be inourred during the period:. A
prea:termmed rate 18 not subjeor, to ndjusts
men

o, Pixed rate means an mdireot. o0t rate
which has the same ocharaotoristios as a pro-
determined rate, except thet: the: difference
between the estimated costs and the actual

oosts of the period covered by the rabe fs oar- -

rled forward 28 an:adinstment to the rate
computation of & subssguent peviod,

d. Final rate means an Indireot oost rate
applioable to & spsoified past period whioh s
based on the aobwal costs of the:period. A
final rate 18 not snbisoh to adjustment,

0. Provisional rate or billing rate means a
temporary indireot cost rate apploable to a
spooified perlod whioh is used for funding, In-
terim reimbursement, and reporbing indireot
oopts on awarde pending the establigshment of
# final rate for the perlod

f. Indirect cost proposal means. the doou-
mentation: prepared by ‘an organization: to
substantiate 1ts olajim for the relmbursement
of indirect: costs, This proposal provides. the
basis fox the review:and negotiation leading
to the entablishment of an organlwblon's in-
aireot cost rate.

g. Oost objeotive means & iunotlon. organi-
zabional subdiviston, contraot, grant,  or
otheyr work unib for whioh oost dats are de-
sired and for whioh provision is made to ao-
oumulate and measure-the oost of prooesses,

projeots, jobs and oapitalized projeots.
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2. Negotiation and approval of rates. &. Un-
less different arrangements ars agreed,to by
the agenoles aconoeined, the Federa) agenoy
with the Jargest dollar value of awards with
an organization will be. desighated as. the
coghizant; agenoy for the negotiation and ap-
proval of the indiveot cost ¥ates and, .where
neoessary, other rates suoh as fringe beneﬁt
and computer  oharge-out. rates. Onos an
agenoy - is- assigned . oognizance. for n pax-
toular non-profit organization, the assign-
ment will not be ochanged unless thers is s
meajor Jong-term shift in the dollar volume of
the Federal awards to the organization, All
concerned Federal agencies shall be. given
. the opportunity to participats in the nego-

tiation provess but, after a sate hag been
agreed upon, it will be acospted by all Fed-
eral agenofes, When a Federal agenoy has
renson to believe that bpsoial operating fac-
tors affeoting its awards necessitete speoial
indireat oost rates in acdordance wWith sub-
paragraph D.b of this appendix, it will, prior
to the time the rates are negotiateqd, nof.ify
the oognizanb agenocy,

b. A non-profit organization which has not’

previously established an indirect copb rate
with a Federal agenoy shell submit its ini-

- tal indireot oost proposal immediately afber
the organization is ndvissd that an awavd
will bs made and, in no event, later than
three months after the sffective date of the
award,

o, Organisebions that have previously es-
tablished indiveot oost rates must submit s
new indirsot cost provesal to the cognizant
agenoy within six months after the close of
ench fisoal year; v

4. A predetermined rate meay be negotiated
for use oy awalds where theve is reasonable
assiranos, based on past experience and reli-
able projection of the organization's costs,

that the rate is not likely to oxoesd & rate -

based on the oygaunization’s aotunl costs,

e, Fired rates may be negotiated whers
yrodetermined vates ave nob: oonsideved ap-
propuiate. A fixed rate, howeveyr, shall not be
negotiated if all or a subahunb!a.l portion of
the organization’s awards ere expsoted to ex-
pire before the oarry-forward adjustinent oan
be made; the mix of Pederal and non-Federal
work nt the organization is too errfatic to
permit a1 -equitabls - carry-forward adjust-
ment; oy the oyganization's operations flno-
tuate significantly from yeaxr to yeax,

1, Provisional and final ¥ates shall be hego-
tisted where neither predotormined nox fixed
rates are appropriate.

g. The results of each negotintion shall be
foxmselized in a written agrsement betwsen
tho ‘cognigant agenoy and the: non-profit: or-
ganization: The. cognizant agenoy shall dis-
tribute copies. of the agresment: to . al) oon-
cornefl Fedora) agenoles,

N, If a dispute m'laes ina negoblabion of an
indireot ocost '1ate betwesn the ocognizant
agenoy and the non-profit oxga.nizabion, the

2 CFR Ch. Il (1-1-09 Etiltion)

dispute shall be yesolved in acoordance with
the sppeals prooedures of the opgnizant
AgenoY.

1. To the extent that problems are enooun-

tered aynong the Federal agenoles in connep~

tion with the negotiation and approval proo-
os8, OMB will lenQ assistance as required to
resolve such problems in s timely manner,

APPDNDIX B TO PART 230—SELECTED
ITEMS OF COST

SELECTED ITEMS OF COsT

ABLI OF OONTRIFIS

1, Advertising and publie relations oosts

2. Advisory ocounoils .

8. Alooholio beverages

4, Andit costs and related sarvloas

5, Bad debts

6. Bonding costs

7, Communication costs

8, Oompensation for personel services

8, Contingenty provisions

10, Defense and proseoution of oriminal and
olvil: proceedings, olaims, appeals and
patent infringement -

11, Depreoiation and nse allowances

12, Donations and contribations

18, Employes morale; health, and: welfare
oosts

14, Iutertainment conts

15, Houipment and other on.pibul expenal—

s

tures
" 18, Pines tnd penalties
17, Fund ralfelng and investmént manage-
ment 0oBts
18, Gatos and losses on depreciable assets
18, Goodis or servioes for personel use
20, Housing and personal living expenses
21, Jdle facilities and idle crpaocity
22, Insuranos and indemnifioation
23, Interest
24, Liabor relations costs
26, Lobbying
26, Y:osses on obhex’ sponsorsd sgisements
or sontricts
21, Maintenance and repair gosts
28, Munterials and sapplies oosts
-28, Mestings and oonferences
80, Memberghips, snbsoriptions, and profes-
sional aotivity costs
81, Organization costs
82, Page oharges in professionnl journals
38, Participant support oosbs
24, Patoxt costs -
3, Plant and homeland spourity oonts
86, Pre-agresment oosts
87, Profensionn) services costs
88, Publoation and printing costs
89, Repyrangement and alteration oosts
* 40, Reoonversion costs
41, Reoruiting oosts
42, Relooabion ocopts
43, Rental oosts of bulldings and egnipment
44, Royalties and other costs for uss of pat-
ents and copyrights
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45, Selling and merketing

46, Bpooialized sevvioe facilties

47. Taxes

48, Termination costs applionble to spon-
sored agresments

48, Tradning costs

60, Trengportation costs

61, Travel costs

2. Trustees--

APPENDI: B 70 PART 230—8ELEOTRED ITHMS OF
. oost

Pavagraphe 1 through 52 of this appandb.
provids prinoiples to be appled in - estab-
lishing the allowability of cortain items of
oost, These prinoiples apply whether o oost is
treated ag direct or indiraot. Fallure to men-
tion & partioular item of cost s not intended
to imply that it is unallowable; rather, de-
termination as to allowability in esch onse
should be based on the trentment or prin-
oiples provided for similar or relabod: items
of cpst, .

1. Advertising and publio relations costs, a.
The term advertising costs means the costs
of advertising media and corollary ndminis-
trative  posts, -Advertising medis:inoclnde
magazines, newspapers, radio and television;
direot mail, exhibits; eleobronio or oomputer
transmittals, and the ke,

b, The term publo relations includes com-
muanity relations and means those aotivities
dedloated to meaintaining the image: of the
non-profit. organization oy maintaining. or
promoting underatanding and favorable rela~
tions with the community or publio at large
or any segment of the publio,

o, 'The only allowable advertising ocosts are
those which are solely for:

{1) The reoruitment of personnel regiired
for the performancs by the non-profit organi-
gation of obligations arfeiog under a FMederal
sward (Soe elso. paragraph 41, Reoruiting

- posts, and paragraph 42, Relooablon oosts, of
this appendix); .

(2) The procurement, of goods and servxoes
for the performance of & Pederal award;

(8) The disposal of sorap or surplus mate-
rials aoguired in the performance of o Fed-
ora)l award excepb when non-profit organiza-
tions are reimbursed for dispusal costs at a
prefistermined amount; oy

(d) Other specifio purposes necessary bto
meet the reguirements of the Fefderal award,

a, 'The on]y allowable public reladions copts
pre:

(1) Oosts ppecifionlly required by the Fed~
eral award;

(2) Oosts of communioating with the pablic
and press pertaining bo specifio activities or

. acoomplishments whioh result from performs
ance of Pederal awards (these 0osts are con~

. sidered necessary at part of the outreach ef-
fort for the Federal award); or

(8) Oosts of conduobing general laison with
news media and government public reladions
officers, to the extent that suoh aotivities

v
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are llmited  to communjoation and laison
necessaty keep the publje informed on mat-
tars of public ‘conoern, . suoh a8 notioes: of
Federal - contraot/prant -~ ‘awards, - financial
matters, sto,

8. Copts 1dentified in subpura,gmphs oandd
if Inourred for mors thanone Federal award
oy for both sponsored work and othey work of
the non-profit organization; are sllowable to
the oxtent that the prinoiples in-Appendix A
to this part, peragraphs B, (“Divect Costs')
and 0, (“Indireot Costs™) are ohserved,

I, Unallowable advertising and public rela-
tions oppts inolude the following:

(1) All advertising end’ publo relations
oosts other: than as apeomed in subpara«
graphs o; 4, and e}

(2) Costs of meetings, oonventions. oon-
vooations, or other events related to other
aotivitios of the non~prom orgo,mzatlon. jn-
oluding;

(a) Uosts of displays, demonstrations, and
exhibits;

(b) Costs of meating robms, hospitality
suites, snd other spcoial faollitice used in
conjunobion with -shows and other speolal
events; and

(o) Belaries and wages of emiployees en-
gaged in setting up and displaying exhibits,
meking demonstrations, and providing byrief-
ings;

(8) Costis of promotional items and memo-
rabilia, {ncluding models. gifts, and dou-
venirs;

(4) Costs of advertising and publio relations
designed solely Lo promote the non-proﬂt or-
gadization, °

2, Advisory Oounoils, Costs !nn\m'ad by ad-
visory counoils or committeer are allowable
as g direct cost where suthorized by the Fed-
eral awarding agenoy or ae an indirsot cost
where allotable to Federal awards,

3, Alooholio beverages, Oosts of alooholio
beverages are unallowable,

4, Audit oosbs and related servioss, &. The
oosts of andits required by, end performed in
acoordance with, the Bingle Audit Act, es
implemented by Oironlar A-1988, “Andits of
States, Looal Governments, and Non-Profit
Organizations are allowable, Also see 31
U.8.0, 1606(b) and seotiod 280 (‘'Audit Costs®)
of Oiroular A-188, .

b, Other audit copts are allowable if in-
oluded in an indirect cost rate proposal, or if
speocifionlly approved by the awarding agen-
oy as a (ireot copt to an award,

o, The oot of agreed-upon px'ooadures en~
gagements o monitor enbracipients who are
sxempted from A-183 under seotion 200(d) are

allowable; sabject to the conditions Hated in

A~133, seotion 230 (b)(2),

5. Bad debts, Bad debts, inoludmg losses

(whether ‘aoctual’ or estimeted) arising: from
unooliectable acoounts and othey olaims; re-
lated oollection oosts, and related legal
00Bts, are wuallowable, .
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8. Bonding. oosts. a. Bonding. oosts arise
when the Federal Government requires as-
surance . agafnst finanoinl loss to-iteslf or
others by reason of the aot or defanlt of the
non-profit ovganization, They aripe also in
instances where the non-profit organization
requires similar assnrance, Inoluded nre shuoh
Bonds as bid, perfoamanos, payment, advanoe
payment, infringement, and fidelity bonds,

b, Oosts. of bonding reguired puvsuant to
the terms of the award ave allowable.

¢. Oosts of bonding required by the non-
profit o¥ganization in the general conduot of
its operations ave allowsble to the extent
thet such bonding is in acocordance with
sound business praotics and the rates and
premjums . are  reasonable under the ofy-
oumstances,

7, Communioation coats, Oosts inourred for
telephione servioces, looal and long distanocs
telephone oplls, telegrams, Ypostage, mes-
renger, oleotronjc or computer tranemittal
servioes and the ke are allowable,

8. Compsnpsation . for personel serviess. s,
Definition, Oompensation. for psrsonal serv-
iges inolndes: all “compensation paid. our-
rently or.asomed by the organizetion for
servioes of omployess rendersd during the
period of the award (exoept as otherwise pro-
vided in subparagreph 8,h of this appendix),
I includes, bub is not Mmited to, salaries,
wages, dfractor's. end executive oommities
member's foes, inventive awards; fifnge bexe-
fits, pension plen oosts, allowances foi' off-
site pay, incsntive pay, looation allowanoss,
hardship pey, and cost of living differentials,

b, Allowahility. BExocept as otherwisse spa-
oifionlly provided in this parvagraph,  tlie
oosts of such compensution are allowable to

the extent that:
© (1) Total corapensation to Individual em-
ployees 18 reasonable for the kervices rsn~
deved and conforms to the established polioy
of the oxganfzation oconsistently applied to’
both Federal and non-Faderal activities; and

(2) Oharges to awards whather treated as
diroot or indiveot costs ave determined and
supported as required in this pavagraph,

¢, Reasonableness. (1) When the organiza-
tion 8 predominantly engaged in aotivities
other than those sponsprsd by thie Federal
Government, compenpation for employees on
federally-spopsorefl work will be considered
rensonable to the extent thet it is consistent
with that paid for similar work in the orga-
nization’s other aotivities.

(2) When the organization {8 predominantly
engaged in [ederally-sponsoyed aotivities ang
in oases where the kind of employees Ye-
guived for the Federal adtivities. ave not
fonnd in the organization's obher aotivities,
oompensation. for. employess on  federally-
sponsored work will be considerad rensonable
to the extent that it is comparable to thab
paid for similarawork in the labor markets in
whioh the organiention oompetes for the
kind of employess.involved,

2 CFR Ch. i (1-1-D9 Ediition)

d. Speofal gonsiderations in determining
nllowebility, Centain condftions reguire spe-

oinl consideration and possibie ¥mitations in .

determining oosts undey JFederal awards
where amounts or types of compenention ap-
psaY nnreasonable, Among such conditions

‘are the following:

(1) Compensation to members of hon-profit
organizations, trustees, divectory, resoointes,
officers, or.the immediate families bhereof,
Detormination shorld he made that such
compengation is reasomable for the astual

personal services renderad rather than a dis-

tribution of eaynings in exoess of ooste,

' {2) Any ohgnge. in an organivation's pom-
pensation polioy resulting in a substuntial
inorenss fn the organization’s level of com-
pensation, partionlsrly when it was oonour-
rent with an inorease In the ratic of Federal
awards to other activities of the organies-
tion or any ohange in the treatment of .al-
lowability of spacifio types of compensation
aue to ohanges in Federal polioy,

8. Unalloweble costs, Oosts which are nnal-
lowable under other paragraphs of this ap-
pendix shall nbt .be allowable under this
paragraph solely on the basis that they con-

- stitute personnl compensation.

f. Overtims, oxtre-pay ghift, and mnlti-
shitt ypremiums.  Premiwms for overtims,
axtra-pay shifts, and multi-shift work are al-
Jowable only with the pxior'approval of the
awarding agenoy exoept:

(1) - When nepessery to. ocope with ‘emer:
genoiés, such us those resulting from acof-

dents, natura) = disasteys, DLrepkdowns of
eguipment, or ocoasional operational bottle-
neoks of a sporadio naturs, *

(2) When employees aye performing indi-
roob funotions, puch as administration, main-
tenianos, or acoounbing,

(3) In the performancs of tests, labom‘bory
procedures, or ‘other  similar opevations
which axe continuous in naethre and oannot
yeasonably be interrupted or otherwise oom-
pleted,

(4) When, Jower overall cost to the Fefleral
Government will result, ;

&. Fringe benefits. (1) Fringe benefits in
the form of regular compensation paid to
smployses during periods of anthorized ab-
genoces from the job, such as vaonblon leave,
siols leave, military leave, and the like, are
allowable, provided snoh ocosts are absorbsd
by 8)1 organisation aobivities {1 proportion
to the relative amount of time or effort astu-
ally devobed to ench.

(2) Tringe benefits in the form of employer
contributions or expenses for soolal seourity,
omployss insuranos, workmen's. cOMpsnsg-
tion insurance, pension plan costs (ses Bub-
paragraph B.h of this appendix), and the ke,
are. allowable, provided such benefits are
granted in podordance with establislied writ-
ten oigamization polioies. Such bensfits
whethey treated as indireot posts or as dirsot
oosts, shell be distributed to partioular
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awards and other aotivities in o meuner oon-
sigtent with the pattern of benefite avoruing
to the individuals or group of employses
whose salaries ‘and wages are chargaable to
suoh awarde and other sotivities,

(8)(a) Provisions for s reserve under a self-
insuranos program for unemployment oom-
penaation or worlkers' oompsnsation sra als
Jowable to bhe extent thet the provisions
roprogent reasonable estimates of the Mabil-
itfes for suoch compsnsation, and the types of
coverage, sxtent of coverage, and rates and
premiums would have been allowable had in-
surance been purohinsed to oover the risks,
However, provisions for self-jnsured Habil-
1tles whioh do xiot beoome payable for more
than one year-after the provision is°made
shall not exceed tho prosent value of the M-
ability,

(b) Where an oxganization follows & oon-
sistont polioy of expensing aotual payments
o0, or on behalf of, employess oy foriner em-
ployeses for nnemployment compensation or
workers' compensation, guoh payments are
allowsble in the year of payment with the
prior approval of the awarding agenocy, pro-
vided they are allooated to all aotivities of
the organization,

. (4) Oosts of insurance on the lives of trust~
eos, offioefa, or other emiployees holding po-
sitions of. similer responsibility are allow-
able only to the extent that the tnsurdnoce
represents - additiona) compensation, The
oosts of such {nsuravce when the orgeninp«
tion s named as benefiofary ars unallowable,

h.  Oxganization-furnished  automobiles,
Thet portion of the cost of organization-fur-
nished sutomobiles that relates to pexsonal
use by employees (Inoliding transportation
to and from work) Is unallowable as fringe
benefit or Indiract costs regardless 6f wheth-
er the cost is reported as taxable inoome fo
the employens, These costs ara allowable asg
direof ooste to sponsored award when nec-
essary for the performanoe of the spousored
award and approved by awarding agenojes,

i, Pension plan vostie, (1) Costs of the orga-
nization’s pensfon plan which are inourred in
acoordance with the established poltoles of
the organization are allowable, provided:

(a) Such policies meeb the test of renson-
ableness;

(h) The xmethods of cost allosation are not
disoriminatory;

(6) The oost aeaigued to eaoh fisoal year is
determined in aocordanos with generally aoc-
cepted acoounting prinofples (GAAP), us pre-
soribed {n Aocsounting Prinoiples Board Opin-
lon No, B issifed by the American Inatitnte of
Certified Publio Aoocountants; and :

(d) 'The oosts aspigned to u given fison) year
are fanded for all plan participants within
six months after the end of that year, How-
ever, inoreases to normal and past servics
pension oogts oaused by ‘a-delay in funding
the aotuarial Mability beyond 80 days after

I, 230, App. B

each guarter of the year to whioh snoh costs
are negignable are unallowable,

(2) Pension plau termination insprance
premiums peld pursuant to the Dmployee
Retiroment Inocome Seourity Aot (IRISA) of
1974 (Pub, L. 83-406) are allowable, Late pay-
n;a‘nb oharges on such premiume are unallow-
abls, .

(3) Dxolse tAXes on sdowmulated funding
defiofencies’ and other ponalties imposan
nnder BRIBA are unallowable,

§i Incentive compenmation, Incentive com-
penantion to emyployess based on oost redue-
tion, or effiolent performance;,” suggestion
awards, safety awards, eto,;, are allowable to
the sxtent that the overall compensabion s
determined to be yoasonabls and such oosts
are paid or aoorued purswent to ey agree-
roent entered into 4n good faith botween the
organigation and the employees hefors the
worvioes were rendered, or pursuant to an ass
tablished plan followed by the organization
80 consistently as to imply, in effect, an
agresment to make such payment.

k. Boverance pay. (1) Boversnos pay, also
oommonly referred to 88 dismissa)l wages, is
& payment in addition to regular snlaries and

wages, by organizations  to workers whose
employment 18 baing berminated, Costs of
soverance pay are sllowable only to the ex-
tend that in each 085, it s requirad by:

{0) Law
(b) Bmployer-employes agresment

(o) Matablistiod policy that conetitutes, in of-

feob, n1i implied agreement on the organi-

gation’s part, or
(d) Ofroumstances of the pm-t.ioula,r employ-

ment, .

(2) Costs of Beveranos pryments are divided
into two oategories as follows;

(8) Actual normal turnover severanoe pay-
ments shall be alloonted to all activities; or,
where the organigation provides for a reserve
for normal severanoces, suoh mebthod will be
aoosptable if the charge to. owrrent oper-
ntions is reasonabls in light of payments ao-
tually made for sormal Beveranoes over o
representative past period, and if amounts
ohinrged are allooated to all notivities of the
organization.

(b) Abnormal or mass severance pay is of
suoh a oonjootiral nature that messurement
of oosts by means of an moorual will not
aohieve oquity to both parties, Thus, acorn-
als for this purpose aré not allowable, How-
gver, the Federal Government recognizes {ts
obligation to partioipats; to the extent of its
fair share, in any speoific payment, Thus; al-
lowability will be considered -on & onse-by-
onse basis in the event or ooourrenos,

(0) Oonts inourred in oertain Beveranocs PRy
paokages (commonly known as & gblden
parachute’  payment) whioh ‘are  in an
emotnt in exeers of the normal severanoe
poy paid by thé organization to'an employee
upon: termination “of employment and are
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paid to. the employes: conbtingent. wpon a
change in mansgement oontrol over; o own-
ership of, the organization’s assets are unal-
lowable.

(¢) Severance payments to rox-eign naﬁon»
als emaployed by the organization outside the
United States, to the extent that the amount
exoeads the oustomery. or: prevailing prao-
tioes for: the organization . in. the United
RBbates are unallpwable, unless they are neo-
espary fox the performance. of Fedsral pro-
grame and gpproved by awarding agenoies,

(o) Boveranoe payments to foreign nation-
alg employed by the organizapion outside the
United Btates due to the terminabtion of the
foreign national as a resalt of the closing of,
or ourtadlment of notivities by, the organiza-
tion in that country, arve wallowable, unless
they are nepessery.for the performancs- of
Federal programs and approved by ewerding
agenoles,

1, Training oosts, See paragmph 48 of this
appendlx,

m, Support of salaries and wages,

(1) Obarges: to awards for-salavies  and
wages, whether treated as direot costs or in-
divaot oosts; will be based on' dooumentsd
payrolls approved by & responsible official(s)
of the oxganization, The distribution of sala-
ries and wages to awards must be snpported
by personinel aotivity reports; as presovibed
in subperagraph 8.m.(2) of this appendix, ex~
ospb when a substitute systsm hins been ap-
proved in wilting by the cognizant agenoy:
(sag )B\lbpmagraph B, 2 of ‘Appendix A'to this
parb,

(2) Reports reﬂeot.ing the distr{bution of
aotivity of sach employes must be mein-
tained for all staff members (professionals
and noaproféssionals) whose compensation ig
ohavged, in whole ‘or in part,” direotly to
awerds, In addition, fn order to support the
allooation “of indiveot costs, suoh reports
must algo be maintained for other employess
whose work involves two oy mors functions
or notivities if u @istyibution of thelr coms
ponsation betwesn such fanctions or nobiyi-
ties is needed in the dstermination of the ors
ganization's indiraot oot rate(s) (e.4., an em-
ployee sngaged part-time in indireot cost no-
tivities and part-time in o direot function).
Reports maintained by non-profit ovganiza-
tlons to. satiafy: these reqiiremsnts musp
meet the following standerds:

(+) The Yeports must reflect an after-the-
faot determination. of the aotusl aotivity of
eagh employee. Budgaet estimates (f.c., esti«
mates determined. before fhe servioss. are
performad){o . hot gualifly. as. support fox
oharges to awards:

(b) Eaoh raport ust acoount for the total
notivity -for- which. employeses' are. com-
pansated and whioh is reguirved in fulfiliment
of thelr obligations to the organization,

(o) The reports must be signed by the ingi-
vidual employese, or by & responsible super-
vieory offiolal heving fivst hand knowledge

2 CFR Ch. Il (1~1=09 Edlition)

of the activities performad by the employee,

- that the distilbution of aativity represents a

reasonable estimate of the actunl work per-
foimed by the employee: during the poriods
oovered by the veports,

{@) The reports must be preparsd at loast
monthly and must coinoide with oné or moye
pay periods,

(8) Oharges for the salaries and wages of
nonprofessionsl employsss, in addition ‘to
the supporting dooumentation desoribed in
subparagraphs (1) and (2), must also be sup~
ported by records indoating the total num-
ber.of hours worlced ench day maintained in
conformance with Department: of Liabos rege

ulations Implémenting the Tair Xmbor
Btendarde Aot (FLSA) (20 OFR patrt 516). For

this purposs, the term "nonprofessional em-
ployes” shall have the same eaning as
"“nonexeinpt employes,' under FLSA,  *

(4) Salaries and wages of employees nsed in
meeting oost’ sharing or metching require-
ments on awards must be supported:1n- the
same manner &5 salaries and wages olaimed
for reimbursement from awsarding agenoles.

8, Oontingenoy provisions, OContributions
to-a contingenoy reserve ol any sirnilat pro-
vislon made for events the ooounrrencs of
which oannot-Be foretold with certainty as
to: time, intensity, o1 with an mssuraxce of
thelr happening; are unallowable. The: texrm
"gontingerioy reserve' excludes self-insar-
anob resorves’ (see- Appendix B: {o this paxt,
paragraphs 8,8.(8) ‘and  28.a(2)(d)); pensidn
funds (see paragraph 8.1) and reserves for
normal §overanae pay (see paragraph 8.k.)

10. Defense snd proseontion of oriminal and

oivil procesdings, vlaims; appeals and patent -

infringement: < .

&, Definitions, (1) Oonviotion; as used hafe-
in, means g jndgment oY a conviction of &
oriminal offense by dny court of compstent
juvindiotion, whether entered upox es & Ver-
o or & ples, including' a conviotion due to
f plea of nolo sontendere,

(%) Costs {nolude, bub are not Mmited to,
administrative  and -olexioal - expenses; the
008t of Jegp) Bervices, whetheyr performed by
in-house or private counse); und the oosts of
the servioes of acoountants, consultants; or
others vetained by the organization to assish
{t; oosts of employees, officors and trustess,
and any similar costs inowrred befors, dur-

- {ng, ond aftey commencement of n judioinl or
administrative proceeding that beays & di--

root relationship to the prosesdings,

(8) Trand, as. used herein, means aots of
rAuQ coxyiption or attempts to defrand the
Federal Goveinment o to oorrupt Its agents,
nots that constitube ‘e oanse for deharinent
o1 suspension (as speocifled in agonoy regula~
tions), and aots whioh violate the IFalse
Uladms Aot, 81 U.8,C., seotions 8729-8731, or
the Anti-Iiokback Act, 41 U.8.0., ssotions bl
ang b4

(4) Penalty does not inolnde restitution, ve-
imbursement, or compensatory damages,
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(6) Prooveding fnoludes an invostigation,

b, (1) Bxoept ns otherwise desoribed herefn,
oosts fnowted in gonneotion with any orimi-
nal, oivil or administrative prooseding (in-
oluding Hling of o falas cerbificntion) ocom«
menoed: by the Federal Government, or a
Btate, Jooel or forelgh government, are not
allowable If the prooseding! Ralates to & vio-
lation of, or fallure to comply with, a Fed-
ern), State, loos) or foreign stantute or regu~
lation by the organization (including its
agents and employess), and results io any of
the following tispositions:

(&) In & oriminal prooeeding, & conviotion.

(b) In_a ofvil or adminiatrative proceeding
involving an allegation of fraud or similar
misoonduot, a . determination of orgenizn-
tionnl Hability.

(6) In the onse of any oivil or administra-
tive prooseding, the imposition of & mone-
bary penalby. :

(d) A finpl decisfon by en appropriate Fed~
eral official to debmr or suspend the organi-
zation, to resofnd or void an award, or to ter-
minate an awerd fox defawlt by reason. of g
vicletion or failure to comply with s Jaw or
regulation,

(e) A disposition: by  consent: or .ocom-
promise; if the aotion oonld hiave resulted in
any. of the dspositions desoribad in subpara-
gfaphs 10.9.(3)(8), (b), (0) or (4) of this appen-

X, : .

(2) If-more: than one proceeding involves
the same alleged misoonduot; the costs of all
suoh proosedings shall be unallowsble If any
one of them resalts in one of the dispositions
sd}‘lown in subparagraph 10,b.(1) of this eppen-

2 -

o, If .a procoeding referred to in: subpara-
graph 10,b of this appendix: is commenoced by
the Federal: Government and 1s resolved by
coneent or sorhpromise pursuant to an ngres-
ment entered. into. by the organisation and
the Fedoral Government, then the oosts in-
ourred by the organigsation in oonnection
with such proceedings that are otherwise not
allowable under subparagraph 10.b of this ap-
pondix may be allowed to the extent speoifi-
0ally provided in suoh agresment.

d, If a prooseding referred to in subpara-
graph 10.h of this appendix is commenced by
a State, loosl or foreign government, the au-
thorized Federal offiole) may allow the costs

inourred by the organization for such pro--

ceedings,. i suoh: authorized offiolal deter-
mines that the oosts were inourred es a re-
sult of a speoific term or condition of o fed-
erally-sponsored award, or specifio written
direction of an aubhorized official of the
Sponeoring Agenoy.

o, Oosts: inovrred in oonnection with pro-
ceedings: desoribed in. subparagraph: 10.b of
this appendix, but whioh are not made hnal-
lowable by that subparagraph, may be al-
lowed by the Federa) Government, but only
o the extent thats -

Pl 230, App. B

(1) The costs are rensonable in relation to
the aotivities required to deal with the pro-
ceeding and the underlying oause of aotion:

(2) Payment of the oosts inourred, as allow~
ahle and allocable oonts; is not prohihited by
any other provision(s) ~of - the . sponsored
award; e

(3) 'The oosts are not otherwise recovered
from the Federal Government or a- third
parby, sither direotly as & result of the pro-
ooeding or otherwise; and, R

(4) The" peroentage of oonts allowed does
not exoesd the perosntage determined by an
authorized Federal offiolal to ho appropriate,
oonsidering the complexity of the litigation;
generally acoopted prinoipler poverning. the
award of legal fees in olvil aotions involving
the United States as & party; and suoh other
faotors as may be appropriate, Such peroent-
age shall not exoesd 80 poroent, However, if
an’ agroemént resched under  subparagraph
10,6 of this eppendix has expliocitly. consid-
oxod this 80 peroent mitation and permitted
© higher peroentage, then ths M)l amount of
coste repulting from that agrosment shall bs
allowable:

{.-Costs incurred by the organization in
conneotion with the defense of snits brought
by its employees ox ex-pmployees under seo-
tion 2 of the Major Frand Act of 1888 (Puk. L.
100-700), inoluding the cost of all relief neo-
essary to mmake such employee whole, where
the organisation was: found: Mable or settled,
are unallowable. : ;

g, Oosts of legal, accounting, and oonsuli-
ant services; and rolated costs, Inourred. in
conneotion: ' with = defense against Pederal
Government - olaims . oy appeals, sntitrust
suits, or the proseoubion of olaims or appeals
gEninst the YFederal Gloveroment, ave unal-
lownble, [ :

h. Costs of legrl, acoounting, and consult-
ant servioes, and releted ocosts, inocurred in
conneotion with patent infringement ltiga-
tion, ars.unallowable unless otherwise pro-
vided for in the sponsorsd awards.

i, Oosts whioh may be unsllowable under
thie paragraph, inclnding direobly assoclaved
oobts, shall be segregated and nooounted for
by the organization separately. During the
pandency. of any procepding covered by sub-
paragraphs 10.b and  of this appendix, the
Fedoral Government shall generally  with-
hold payment of suoh oosts. However, if in
the best {nterests of the Federal Govern-
ment, the Federal Government mey provide
for: oonditional payment upon provision of
adeguate seourity, or other adeguate assur-
ancs, and agreements by the organivation to
repay all unallowable costs, plus fnterest; if
the coats are subsequently detormined to be
unaliowable,

11, Depreofation and use: allowanoes. &.
Oompensation for the use of bulldings, other
oapital improvements, and eguipment on
hand maey be made through use ellowance of

depreciation. However, exoept as provided:in
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paragraph 110 of this appendix, s combina-
tlon of the twvo methods mey not be used in
vonnection with a stngle olass of fixed assets
(0.9, buildings, office sguipment, oompuber
sguipment, eto.),

b, The compubtation of use allowmwas or
Aepraoiation shall be based on the aocguisj-
tion cost of the assets involved, The aoguisi-
tion oost of an asnet donabed to the non-prof-
it organization by a third party shall be fts
1;?& market value at the time of the dona-

on,

o, The computation of use allowanoes oy

depreciation will exolude:

(1) The oost of land;

(2) Any portion of the oost of bulldings and
eyuipment borne by or donated by the Fed-
eral Government irrespeotive of where title
was originally vested or w}mte 1% presontly
resides; end

(8) Any portion of the oost of bufldings and
squipment contributed by or for’ the non-
profit oxganization in sadisfaotion of & statu-
tory matohing requirement,

4. General oriteris  wheye - déprediation
maethod 1s followed:

(1) The pajod of usefml servioe (uneful Jife)
ostablishied In each oase for usmble onpltal
assets must talre into consideration such fao-
tors ms typs of construction, nature of the
sguipment: nssd; tgohnologioal developments
In the partioilar program:ares, and bhe ve-
newal and replacement polivies followed: for
the individual items or olasses of .assets in-
volved, Thie: method of deprsointion used to

assign the oot of an asset (or group of as-
pets) $0 aovounting periods shall reflect the
pettern of consumpbion: of the asset dwring
its nseful ife,

(2) In the absenaa of ‘pleny pvidence. indf-
onting bhat the expscted consumption of the
aspot wil) ho significantly greater or lesser in
the early. portions of its usefu] life than in
the latey portions; the styajpht-line methoa
shall Dbe. presumed -to bs the. appropriate
mathod,

(3) Depreoietion methods onoe used shall
1ot be changed uuless approved in advanoe
by the oognisant Federal agenoy: When the
depreciation method. is introduoed. for appli-
oation bo aspets pravionsly subjent to. & use
allowancs, the: combination: of use. allow-
anoes and depréciation applioable to puoh as-
sets must not.exceed the total aoguisition
copt of the apsebs;

e. When the depreoietion mebhod is nsed
for buaildings, & building’s shell may be peg-
regated from each building componeént (6.0,
plambing pystem, heating, and air oondi-
bioning sysbem; eto,) and. sach. tem depra-
ofated over ils estimated useful Ufs; or the
entire bullding (i.c., the shell and all compo-
nents) mey be. treated as a single asseb and
depreuiatad over & single useful life.

. When the dlopreojation mebhod is used foy
|3 pnrbioulur olass of assets, no depreviabion
may be allowed on any suoh assets that,

2 CFR Ch. Il (1-1-D? Edlition)

under subparagraph 11,4 of this appendix,
wonld ba. viewed as {ully: depreciatsd, How-
ever, & reasopable use allowanoé may he na-
gotiated for such. asssts. If warranted nfter
taking into consifleration the amount of de-
procjation previously. chevged to the Pedaral
Government,- the estimated. nssfnl life re-
maining at time of negotiation, the effect of
any inoreassd maintenaxoe. oharges. or de-
orensed efficjency due to age, and any obher
faotors pertinent to the utilization of the
aseet for the purpose contempiated,

g, Oviteria where the use allowance method
is'followed:

(1) The uge allowanoce for buildings and im-
provoment .(inoluding land improvements,
such as paved parking aveas, fenoes, and
sidewalks)-will be computsd et an annual
rate nob exoeeding two perosnt of anguisition
oopt, - :

{2) The use sllowasoe for eguipment: will be

ocompnted at an- annual rate not excesding
plx and two-thirde pearoent of soguisition
ocobt. When the use allowance mebthod is nsed
for: buildings, the entire building must be
treatsd-as » single msseby the building's com-
ponents (e,g,, plumbing system, heating and
sir oonditioning, éto.) cannot be segregubed
from the building's shell,

{3) The two percent limitation, however,
need not: be applied to- equipment which is
merely attached or fastened to the bullding
but nob permenehtly fized to it and which is
nsed as inishings or decorations or for spe-
ofalized Ppurposes (e, dentist ohairs and
denta) trentment unlts, connters, laboratory
benohes holted to" the flooy, dishwashers;:
modular furnituare, osrpeting, ‘eto.);  Buoch
squipment will be oonsfdersd as not belng
poymaenently fixed to the billding if {16 oan be
removed without the need for' cosbly or ex-
tonsive alterations oy repajrs to the bullding
or. the egulpment, Hgulpment tlat meebs
these oriteris will be Bubject to the 6% per~
oont sguipment 118e allowanoe Mmitation,

h. Ohavges for use allowances or deprecia~-
tion must be supporbed by adeguate property
repords and physionl inventories must be
thlton ot lonst onae every two years (a stabis~
tioa) sampling besis is acceptable) to ensure
that assobs exist and are nsable and nesded.
When the depreoiation method s followed,
adeguats depreciation records indlosting the
amount of depreciation talken éach period
must also be maintained.

12; Donptions and oontributions,

a. Oonbtributions  or. donations rendeyvsd,
Contributions or donations, inoluding cash,
properby; and: services, made by the organi-
zation, regerdless of the veoiplent, are unal-
lowable.

b: Donatad services reoeived;

(1) Donated or voluntser servioes may be
fornished to an organization by professional

and teohnioal peyrsonnel, oconsultants, and
othey skilled and vnskilled labor. The value
of these servioss is not reimbursable either
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o8 a direot or indireot. cost, However, the
value of donnted services may bs used to
meet post sharing or matohing reguirements
in sooordance with the Common Bule,

(2) The valus of doneted servioss ntilized in
the performance of & direot oost sotivity
shall, when material in' amount, be consjd-
ered in the determinstion of the: non-profit
ovganisntion’s indireot oosts or rate(s) and,
nooordingly, shall bo - allooated - & propor-
tionate share of appliceble: indirveot oosts

when the following exlat:

(s) The aggiegate value of the mervices is
matorial;

(b) The servioss are supported by a signifi--

oant amount of the indireoct conts lncumad
by the non-profit organization; and

(6) The direot cost aotivity is not punmed
primarily for the benefit of the Pedera) Gov-
ernment,

(3) In thopa lnstmmes where there {8 no

bagie for determining the falr merket value’

of the servioes rendered, the recipient and
the cognizant agenoy shall negotiate an ap-
propriate allooetion of indirect cost to. the
services; .

(4) Where donated servioss diractly benefit
8 projeot supported by an award, the Indirect

cosbs sllooated 50 the services:will be consfd--.

ered as. a part of the total oosts: of. the
project, -Suoh: fndireot costs may be reime
bursed under the award oy used to meet cost
sharing or matohixg requivements,

(6) The value.of the donntsd services may
be used to mest cost ehnring or matohing re-
quirements. ‘under - conditions desoribsd. in
Sention 215,28 of 2 OFR. part 216 (OMB. Ofr-
oular A~110).:: Whers: donated . services: are
trented a8 indireot oosts, indireot cosb rates
will goparate: the:value of the donations so
that relmbursement will not be made;

o. Donated goods or. space. (1) Donated
goods: h.e,, expendable psrsonal properby/avp.
plies, and donated use of pace may be fur-
nished to-a non-profit. organization. The
value of the goods and spaoce j& not reimburs-
ahle either as a direot or indireot oost,

(2) The value of the donations may be nsed
to meeb cost sharing oy matohing share re-
quirements under the sonditions desoribed in
2 OFR part 316 (OMB Oirovlar A-110), Where
donations are treated ag indirsot costs, indi-
reot oost rates will separate the value of the
donations 86 that relmbursement will not be
made.

1(3;. Employee morale, health, and welfare
oosbs,

a, The cost;s of employee information pub-
lioabions, heslth or firet-pid olinios emd/or
infirmaries, reorentional = aotivibies,” em-
vloyee sownseling sorvices, and any obher ex-~
ponses inourred i accordpnos with the xon-
profit: organization's established praotios or
cusfom foi the improvement of working oon-
ditions, employer-employeo. relations, em-

ployes morale, and exployes performanos

are allowabls;

PL. 230, App. B’

b, Suoh conts will be squitably apportioned
to all aotivities of the nop-profit organiza-
tion, Income generstod from any of these ac-
tivities will' bo oredited to the ocosb thersof
unless such Incomsé has been jnrevooably set
over 6o employes welfare oyganizations;

14, Dntertainment: costs; Oosbs of - enter-
tadnment, inoluding amusement, diversion,
and soois) potivities and any costs direotly
aspoointed with suoh costs (stoh’ ms tickets
to shows op sporbs events, meals, lodging,
rentals, transportadion, and gmmltles) axs
unanilowable, -

16, Iguipment and other oapital expendis
tures,

a, For purposes of this subparagraph, the
following definitions apply: -

(1) **Oapital Wxponditures' means expendi-
tures for the moguisition oost of capital as-
sets (equipment, buildings, land), or expsndi-
tures to make. imyprovements to oapital as-
gots that materially inorease their value or
useful 1ife, Acquisition cost means the cost
of the asset inoluding the cost to: pub it in
place, Acduisition oost for equipment, for ox-
ample, means the net invoics prics of the
equipment, including the cost of any modi-
fiostions, attaohments, ascessories, or auxil-
iary apparatus neosssary. to make. it usable
for the purposs for which it 18 acguired. An-~
oillary charges, sach as taxes, duty, protec-
tive in transib insurance, frelght; and instal-
lation may bs inoluded in; or exoluded from
the: avguisition cost in aooordance with the
non-profit orgahnization’s regular acoounting
praoctioes,

“(2) "Equipmenf." mepns an artiole of nox-«
expondable, tengible personal property hav-
ing & usefnl-life: of raore: than one year and
an aoquisition ¢ost whioh equals or: exoseds
the lesser of the omrpitalipation leve) estak-
lished by the non-profit: organization for fi-
nenoisl statement pnrposes, or $6000

(8) “Bpsoial purposs- equipment'  means
eguipment whioh' is used only for research;

medioal, sofentifio, or other teohnionl activie -

ties: Examples of spsoial purposs equipment
inoclude mioroscopes, %-ray machines, sur-
gloal instruments, and speotrometers:

(4) ‘‘Glerieral’ purpoge equipment" ‘means
equipment, whioh i6 10t Mimited to researoh,
medical, soientifio or other techunioal aotivi-
ties, Mxramples inolude office equipment and
{furnishings, modular offioes; telephone net-
works, {nformation  techinology : eguipment
and systems; air conditioning egquipment; re-
production and printing equipment; -and
motor velhiioles,

b, The following rules of allowability shell
apply to eguipment, and otlier: oapital ox-
ponditures:

(1) Oapital expenditurss for. general pur.
pose eynipment; bulldings, and Jand are-unal-
lowable as direct charges, exoept where ap-
proved in advence by the awarding agenoy.
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(Z) Onpital expenditures for speoial purpose
sguipment ure allowable as dlrect costs, pro-
vided that items with: a unit cost of $5000 or
mors have the prior approvel of the awerding
B8EONOY: :

(8) Oapital expenditurss for improvements
to lend, bulldings, or eanipment whioh mate-
rinlly inoveass thefr value ox useful life are
unalowabdle an a diveot: cost exoept with the
prior epproval of the awarding agenoy,. . -

(4) When approved as g dirsot chiarge pursu-
ant to paragraph 16.b.(1), (2), and (8) above,
oppital expsnditpves will be chavged in the

' periof in which the expsuditure is inourred,

or a8 otherwise fetermined appropriste by
and negotinted with the awarding agenoy.

(63 Eqnipment and other orpitel expendi-
tures ave wnallowable as indirest costs, How-
ever, see'paragraph 11, Depreciation and use
allowanos, of this appendix for rules on the

aliowability of use allowanoces or depreois- -

tlon on buildings, capital improvements, and
syuipment. Also, see paragraph 43,, Rental
oosts of buildings and equipment, of this ap-
pepdix for rules on the allowability of rental
oosts for 1and, buildings, and equipment,

(6) The. unamortized portion of any. equip-
ment written off as. a result of a change in
oapitalization levels. may be recovered by
oontinuing to olaim the otherwise allowable
use allowanoss o depreciption on the equip-
ment, or. by amortizing the amount to be
written off over a perfod of years negobiated
with the dognizant agenoy,

16, Fines pnd penalties, Costs of -fines and

-penalties. yesulb{ng: from violaﬁons of, or

failure of the organization. to. comply with
Foderal, Btate, and loosl laws andl regula-
tions ave nnallowable exocspt when inourred
a5 & result of compliance with speoific provi-
slons of an award op instraotions in writing
from the awarding agenoy,

17, Fuad raising and investment manage-
ment oosts, &, CoBts. of organised fund xals-
ing, inoluding. finanocial. campaigns;. endow-

ment drives, solioitation of gifts and be-.

guests, and similar expenses inourred solely
to raise ocapital or obbain contributions are
unallowable, ]

b, Costs of investment counsel and. stafl
and similar sxpenses inonrred solely. to en-
hirhoe income from investnients are nnallow—
able. !

o, Tund raisibg and jnvestment aotivities
shall be allgoated an appropriate share of in-
diveot opsts under the. conditions desoribed

in subparagraph. B.8 of Appendix A to this-

part,
18, Gains ond dogses on depreciable assets,
a. (1) Gainsand losses on srle, retirement; or
other disposition of deprsoiabls . property
shall be inoluded in the yenr in-which they
ocour a3 oredits or ohaxges: to oost. group-
ing(s) in which the depraoiation applioable to
suoh property was inoluded, The amount of
the gain or Joss.to be inoludsd as & oredit or
ohavge to the mppropriete vest grouping(s)

2 CEFR Ch. #l (i=1-09 Edition)

shall be the differsnoe bstween the amomnt
vealized. - op.. . the . property . and. . the
mudeprecinted basis of the propsrby.

(2) Gains and-losses on the disposition of
depreoiable praperty shall not be recoguized
a5 A separate oredit or charge under the fol-
lovring aonditions: .

(a) The gasn or loss is proosssed through A
depreointion acoount and is refleoted in the

. depreoiation allowable nnder paragraph 11 of

this appendix, .°

(b) The properby is given in exchange as
part of the purchase prics of a similay jbem
and the gain or 1oss is taken into acpount in
detormining the depreointion oost basis of
the new item,

(0) A loss results from the failwre to main-
tain permissible insurance, except as other-
griise provided in paragraph 22 of this appen-

X,

(V) Oompense.tlon for the use of the prop-
erty was provided through use allowances in
leu of depraciation in acoordance with paraa-

" grayh B of this appendix,

(e) Gains and losses. arising from mass or
extraoriinary. fales, retivements, or other
dispositions shall be considered on & oaaa-by-
onse basis,

b. Gains or losses of any nabure avising .
from the sale or exohange of property other
thea the property covered in subparagraph 8
shall be exolnded in oomputing award costs,

19, Goods- or servioes for psraonal usse,
Oosts of goods or servioos for personal use of,
the organization's employees. are. unallow-
able. regaydless: of whethey the: cost Is Te-
ported as taxable inooine to the employees,

20, Houning and personal Hving expenses, 8.
Costs of housing (e.p., depreciation, mainte-
nenoce, utilities, . furnishings, . rent,. . ets.),
housing allowances and personsal lving ex-
penses for/of tha organization’s officers are
unallowable - as- fringe. benefit - or: indirect
oogts regardiess: of whether the. oost is rve-
ported ae. taxable inoome o the employees,
These oosts are allowable as dlreot oosts to
sponsored award when necessaty for the per-
formanoe. of . the - Bponsored. award and. ap-
proveid by awarding agenoles.

b. The term “officers” includes onrrent and
past officers and exmployees, :

a1, Idle: faoflities and idle oapacity. a. As .
used.in this seotion the following terms have
the meanings set forth below:

(1) "“Pacilities' yneaus. lend and- buildings
or any portion:thereof; eguipment individ-
ually. or oollectively, or any. other tangible
oapitel asset, wherever loorted, and whether
oiw.ued or:lessed by b‘ne nnn-proﬁt organize-
3

(2) “Idle facilities": means completely: an-
used facilities that are exoess to the non-
profit organization's current needs.

(3) “I0le oapaoity' menns the unused oa-

_paolty of parbially used faoflities. It is the

differenoe betwesn: That which a feoility
could mohjeve undexr 100 yex¥cent operating
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time “on a one-shift basis less operating
interruptions resulting from time Jost foy re-
‘pairs; sebups; unestisfactory materials: and
othexr novmal delays; and the extent to which
the facflity was aoctually: ueed to mest: de-
meands: during: the. acoounting - perlod, A
mulé{-shift basie should be: used if 1t onn be
shown that: this amount of usage would nor-
mally be expeoted for the bypa of faoility in-
volved,

(4) "*Oost of 1dle faoilities or idle capaoity”
means oostB Euoh as maintenance, repalr;
housing, rent, and other related ocosts, e,
insuranoe, interest, property taxes and de-
preoiation or use allowanoes.

b, The oosts of idle facilibles ave uns,llow-
able exoept to the extent thet: ’

(1) They are neceswary to meet fluotnations
in workload; or

(2) Although mot neoessary to meeb fino-
fuations in worklond, they were necessary
when soquired and ara now jdle because of
changes in program requirements, efforts to
achipve more economical operations, reorge~
nisation, terininstion; or other canses whioh

cotdd not have been reasonably foresesn,

Under the exosption stated in this subpare-
graph, oosts of idle facilitles are allowable
for a reasonable yeriod of time, ordinarily
nob o exoesd one year, depending on the ini-
tiative taken to use, lenss, or dispose of suoh
faoilities,

o, The oorts of idle oapaoity are normiel
oosts of dofng busfness and are a faotor in
the normal fluotuations of vsage or.indivest
oot rates from period to yeriod. Buoh costs
are pllowable, provided that the onpacity is
reasonably antioipated to° be necedsary or
was originally reasonable end is not subject
to reduoction or elimination by uss on other
Federal awayds, subletbing, renting, or sale,
in Bsoocordanoce with ‘sound ‘business, eco-
nomio, or geour{ty praotices, Widesproad idle
aepaoity - throughout an- entire facilty or
among a grovup of assets heving substantially
the same funotion may be considered idle fa-
ollities,

92, Insuranoe a.nd indemnifioation, a; Insur-
anoe inoludes insurance whioh the oxganiva-

tion is required to oarry, or which:is ap-

proved, under the terms of the award and
any othey insurance which the organization
mainteine in conneotfon with the general
oconduoti: of its . operations. This paragraph
does noti apply to Insuranoe which represents
fringe benefits for employees (8es: subparas
graphs 8, and 8.4(2) of this appendix),

(1) Oosts of fnsurance required or approved;
and mefntained, pursuant: to: the award are
allowable.

(2) Oosta of other {nsurancs maintalned by
the organization in oontection with the gen-
era] oonduot of its: operations are allowable
subjsot to the following Hmitations:

{a) Types and extent of ooveraga shall be in
aooordanoe with saound business praotios and

PL. 230, App. B

the rates angd premiums ghall be reagsonable
under the olrohmstanoes,

(b)) Oosnts allowed for business interruption
oy other stmilar ineurancs shall be Mmited to
oxolude ooverage of management fees;

(0) Costs of insurance or of any provisjons
for a reserve covering the risk of loss or
demage to Federal property are -allowabls
only to: the extent thab the organization is
lieble for such lose or damnge,

(d) Provisions for a remerve tuider n self-li-
suranoe program are allowable bo'the extent
that types of coverage, extenb of ocoverage,

. rates, mnd premiums would have been- al-
> lowed had insurance besn purchased to cover

the risks; Howeveyr, provision for' known o
reasonably estimatod self-insurad: iiabilities,
whioh do not -become payable for more than
one yent after the provision is made, shall
not exoeed the present value of the Hability.

() Oopts of insurance on’the 1ives of trust-
eep, officers; or other empioyees holding po-
sitions of similer responsibilities are allow-
able only to the extant that the insuranoce
represents additional compsnsation (see sub-
paragraph 8.£(4) of this appendix), The cost
of such insuranocs when'the organization is
identified as the beneficiary 18 unallowable:

(f) Insurance againgt defeots, Oosts of in-
suranoce with respect to mny costs fnourred to
correot defects in' the organization's mate-
rials or workmanship are unallowable.

(g) Medioal Hability (miipraotios) insur-
ance, Medioal labiitty insurance is an allow:
able cost of Federal ressaroh programs only
to the extent that the Federal researoh pro-
grams involve human subjects or training of
partiofpants In research techniques, Medioal
liability fnsuranos oonts shall be trented as a
direot cost and shall be assigned to indi-
vidual projents baged on the manner in whioh
the insurer pllooates the rislt to: the popu-
lation aoversd by the fnsiiranoce, .

(8): Aotual losses which oould bave been
ooveredl by permissible - insurance: (through
the purchese of inenrance or & self-insuranoce
program)are unallowable unless  expressly
provided for in the award, exoept:

(a) Cosbs ‘inourred: beoause of Jopges nob
covered wnder nominal deduotible insurancs
ocoverage vrovided in keeping with sound
business practios are allowable,

(b) Minoy losses not covered by insuranase,
suoh as spoilage, breakage; and disappear-
anoe of supplies, which coonr in the ordinary
ooutge of operations, are allowable,

b. Indemnifioation: inolndes  seotring the
oxganieation agalnst labilities to thivd per-
sone ‘and any obher loss or damage, not’ vom:
pengated by insuranocs or otherwiss, The Fed-
eral: Government is obligated to Indemnify
the organigation only to the extent expressly
provided in the award:

23 Interest. a. Costs inourred for interest
on: borrowed: oapitel, temporary use: of en-
dowment funds, or.the use of the non-profit
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organizntion’s - own  funds, however rep-
resented, are nnallowable, However, interest
on debt inourred aftey September 29,1085 tio
acquire or yaplaoe oapital assets (Inoluding
renovations, alterations, equipment, land,
and oapital assets acyuired through oapital
Jenges); soguired afber Beptember 28, 1686 and
uged o support of Iederal awards is allow-
able, provided that:

(1) Por faciiities nognisitions (exoluding
venovations and nlterations) costing over $10
milljon where the Fedexsl Government's ye-

imbursement is expeoted to squal or exceed
40 peroent of an asseb’s 0ost, the nox-profit’

organizetion prepaves, prior to the aoguisi-
tion ox replacement of the orpital esset(s), &
justifioation that demonstrates the need for
the faoflity 1 the conduob of federally-spon-
sored sobivities. Upon regnesd, the needs jus-
tifioation saust be provided to the Federal
agenoy with cost cognizencs authority as e
prerequisite to the oontinued allowability of
interest on-debt and depreciedion related to
the facility, The needs justification for the
a,oqnisi'bion of a facility shomld include, at
minimum; the following;

(a) A statement: of purposs. and justifion-
tlon for faoflity acguisition or replacement.

(b) A statement as to why omant faoili-
_ties are not adeguete,

(o) A statement of plamned future. use of
the facility.

(d) A desaription of tie: financing. agree-
ment to bs axranged for the facility.. .

(6) A summary of the. building contyaot
with estimated . cost information and state-
ment of souros and use of funds,

(f) A sohodule of planned oconpanoy dates.

(2) For faoilities costing over $500,000; the
non-profit organization prepares, prior to the
aoguisibion or replacsment of the facility, a
lease/purohase analysis.in. apcordance wm,
the provisions of §§216,30 throngh, 216,87 of 2
OFR 216 (OMB Ojronlar A-110), which shows
that e finenced purohase or onpitnl lease is
less oosfly to the organization:than  other
Jopsing alternatives, on 8 net present value
dasis. Digoount rates used shonld be egual to
the non-profit organization’s antioipated in-
terest rates and should be ne-higher than the
fair market rate available to the non-profit
organization from an’ wnrelated  (“‘aym's
length”) *thivd-party.  The ' lease/purohase
snnlysis shall include g comparison of the
net present value of the projestsd total cost
comparisons of oth alternatives over the pe-
vlod the assat 15 expscted to be nsed Ly the
non-profit organization, The: cost compari-
pons mssoolatied with purohasing the faollity
shal) include the ‘eatimated purohass prios,
anticipated operating and maintenance costs
(inolnding property taxes, if apploable) not
-included in the debt finenoing, less any estl-
mabed asset Brlvage value ab the end of the
period defined above, The oost comparison
for a oapital lease shall include the esbi-
mated tote) lease payments, any estimated

2 CFR Ch, I (1-1-09 Edlition)

bargain * purahase -option,” operating end
maintenance costs, and taxes nob inoluded in
the oapital leasing arraxigement, 1688 any es-
timated oredits due under the lease at the
end of the period- dsfined above. Projected
operating Jease oosts shnl) bo based ‘on- the
antioipated cost of leasing comparable faoili-
ties at fair market rates under rental agroe-
ments that would ba Yenswed or- reestab-
lished over the psriod defined above, and any
expeoted munintenance oosts and allowable
property taxes to be borne by the non-profit
organizgation diveotly or ag part of the lense
arrangement;

(3) The  actnal interest cost oleimed: is
prodioated wpon:interest rates that-are no
Jdgher than the fair market rate available to
the non-profit organization h‘om an. wnre-
latisd ("arm’s length”) third par

(4) Investment enrnings, moluamg interest
{noome, on bond or loan prinoipal, pending
payment of the construotion or aoguisition
oosts, are used to offset allowable Interest
oont, Arbitrage sarnings reportabls to the In-
ternnl Revenue Seivice are not raquired to
be offseb against ellowable interest oosts.

(6) Reimbursements -are limited -to-.the

least costly alternabive baged: on- the total

cosb analysis yequired under subbaregraph
23,5, of this appendix. For exemple, if an op-
erating lease is determined: to be less costly
than purchasing - through:-debt . financing,
then reimbursesaent = is- limited - to. the
pmount determined:if leasing had been: used:
In all oases whore & lease/purchase anelypis
is. performed, -Federal reimbiusement: shull
be-Dbased upon the least: expensive: alber-
native,

{6) Non-profit orgauizaﬁions are algo sub-
jeob to the following conditions:

(a) Intierest on debt inourred to finanoa ox

‘refinanoce - asaets - aoquired - befove. o reac-

qg{red after Septernbey 20, 2085, 18 not: allow-
able,

{1): Interast attributable: to fully. depre-
olated assets is unaliowable,

(0) For debt axrangements over 51-million,
unless the nox-profit oxganization maltes an
initial equity contvibution to the asset pur-
ohase of 26 peroent or move, non-profit orga-
nizations ghall redvoe olaims for interest ex-
pense by an amount equal to imputed inter-
osb earnings on exoess oagh flow; which is to
ho oaloulated as follows: Aunually, non-prof-
it orgenizations shall prepere s ownulative
(from the inoeption of the project) report of
monbhly onsh flows that lnclndes inflows and

oubflows, regardléss of the fumding: source.
Inflows consiny of depreoiation expenss, wm-
orbization of cnpitalized construotion lnter-
est; and annual inteyest expense, For: oash
flow ‘onloulations, the anmual inflow figures
shal) be divided by the number of months in
the year (nshally 12) that the building is in
servioe for monthly amonnts, Outflows oon-
sist of initin! equity ocontxibutions, debt
prinoipal payments (less the pro rats shabs
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attributable: to the unallowable costs of
land) and interest paymoents, Where oumn-
lative - inflows: exceed owmulative. oubflows,
intorest’ shell: be onloulabed on the excess
inflows for that perjod and be treated asa re-
duotion - to: allowable interest exyenss. The
rato of intersst to be heed- to compute earn-
inge on excess oagh flows shall be the thyee
month Trensury Bill olosing rate as of the
last bneiness day of that month,

(d) Substantial reloontion . of federally-
sponsorat activitles from a faoility finenced
by Indebtedness, the cost of whioh was fund-

- ed in whole or pavt. through Federal rejm-
burasments, to ahother faollity. prior to. the
expiration of a pexind of 20 years requires no-
tioe to the Federal cognizant agenoy, The ax-
tent of the relooation, the amount of the
Federal partiojpatfon in the finanoing, and
tho depreofrtion and interest ohargead to date
may reguire negotiation and/or: downward
adjustments of replacement space chargad to
Fodera) programs in the future.

(e) The nllowable costs to aoguire facilities
and equipment are Mmited to & falr market
velue available to: tho: non-profit: organiza-~
tion from an: unrelated (*'arm’s. length")
third party.

b, For non-profit' organizations subjeot to
“[ull ooverage’ under: the Oost Accounting
Btandards: (OAS): as defined  at 48  OFR
8803,201; the interest allowability: provisions
of subperagraph & do: not: apply. Instead,
these organizations’ sponeored agresments
are Bubjeot to CAS 414 (48 OF'R 0003,414), oosb
of money a8 an-element of the cost of faoill-
tien onpital; and OAS: 417 (48° OFR 9803.417),
cosb of money: as an element of the oost of
oapital agsets under construotion,

0. The following definitions are to bea used
for purposes of this paragraph:

{1) Re-acquired asssbs moans assets held by
the non-profit. orgenization: prior to Bep-
tomber 20,1085 that have -again. come to be
held by the organization, whether through
repurchase or refinanoing. It does not in-
olude assete acqyired to replace older assets,

(2) Initial equity contribution means the
amount or value of contributions made by
non-profit organizations for the acguisition
:f the asset or prior: to ovcupancy of faofl-
ies.

(8) Asset coats means- the. oapitalisable
costs of “an- asseh; . including - construotion
oopts, aoguisition costs; and other such costs
oapitalized in accordance with GAAP,

24, Labor rolations oosts. Oosts inourred in
maintaining: satisfectory relations between
the organizetion and. its embloysees,: Inolud-
ing costs of lavor management committess,
employes publicabions, and other related ao-
tivities are allowable,

25, Lobbying. a.  Notwithstanding: other

provisions of this appendix, costs. assoclated,

w\:;ah the following activities are vnallow-
able: : :

Pt. 230, App. B

(1) Attempts to influenos the putoomes of
any Federal, Btate, or loonl elsction, rel-
erendum,. Initlative, or similar proosdure,
through {n kind or ossh ocontributions, en-
dorsements, publioity, or similar aotivity;

(2) Mstablishing, administoring, ocontrib-
uting to, ok paying the expenses of a polit-
ioal party, campalgn, politioal aotion com-
mittes, or other organization established for
the purpose of inflyenolng the ontoomes of
eleobions; . :

(8) Any attompt to influenos; The introduc-
tion of Tedera) or Htabo legislation; or the
snaotment or modifieation of any ‘pending
Pederal or State Joglelation through commu-
nioation with any merfober tr employee of
the Congress or Btate legielature (inolnding
efforts to influence Biate or looal officials to
engage 1n similar lobbying aotivity), or with
any Government offiolal or employes In con-
neotion with & dedisfon to sign or veto en-
rolled legiglation;

(4) Any attempt to fnfiuenoce: The introduc-
tion of Pederal or Btate leglslationi or the
onactment’ o modification of any pending
Foderal or State legislapion by proparing,
distributing “or - using publioity ‘or propa~-
ganda, or by vurging membera of the general
public or any segment thersof to contribute
to or participate in any mass demonstration;
maroh, rally, fundrajeing drve, Jobbying
campalgn or Jetter writing or telephions oam-
palgn; or -

(6) Lipgislative llaison notivities, including
attendance at leglslative sepsions or com-
mittes heawlngs, gathexing informetion re-
garding lopislation, and analyzing the effeot
of legislation,: when suoh aotivities aré oar-
ried on in Bupport of or in knowing propara-
tion for an effort to engage in unallowable
lobbying. :

b, The following activities are oxoepted
from: the ooverage: of subparagraph 25.a of
this appendix:

(1) Providing a teohniosl and factupl pres-
entation: of information on & toplo direotly
relatod to: the performance of a grant; con-
traob or other. agreement throngh hearing
testimony, statements or letters to the Con-’
gress or o State lepislature, or subdivision,
membeyr, or cognizant staff member. thereof,
in response to a dooumented request (includ-
ing a Congrespional Reotrd notice requesting
testimony: or. statements for the record at &
regulerly scheduled hearing) made by the re-
oipient member,; legidiative body or pubdivi-
gion;, or a. oognimant tefl member thersof;
provided such informsation is readily obtain-
able and. osn - be: readily put. in. deliverable
form; and farther provided that costs under
thie section: for travel, lodging or meals are
uvnallowable unless inourred to offer temti-
mony &t & regularly scheduled Congressional
hearing pursuent to s written regquest for
such presentation mede by the Ohedrman or
Renking Minority Member of the Gommittes
o Suboommittee conducting suoh haaring,
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.(2) Any lobbying made wmallowable by sub-
paragraph 26.a,(3) of this appendix: to influ-
enoo State legislation in order to direotly ve-
dnoe the cost, or to avoid mateiial impair-
ment of the organization’s anthority to per-
form the grant, contraot, oy obher agree—
ment.

(8) Any aotivity speoifioally authorlzerl by
sbatute to: he undertaken with funds from
the grant, contraot, or other agreement,

6, (1) When an organization seeks vefm-
burgsment: for indireot costs, total lobbying
oosts shal) be separately identified in the in-
dfreot oonb rate proposal, and theveafter
treated as other unallowable aotivity costs
in acocordence with the proosdures of sub-
paragraph B.3 of Appendix A to this part:

(2) Organjeations shall submit, as parb of
the apnual indireot oost rate proposal, a oer-
tification thet the reguirements and stand-
ards of this paragreph have been complied

‘with.

(8) Organizations shall maintain adequats
records to demonstrate that the determina-~
tion of oosts as being allowable or unallow-
able pursuant to paragraph 26 complies with
the requiremsnts of this Appendix,

(4) Time logs; aalendars, or slmilay records
shall not be reguired to be oreatéd for pur-

poses of complying with thig paragraph dur--

ing any particilar oalendsr month when: the
employse sngages in lobbying (as defined in
subparagraphs 26,8, and b, of this' appendix)
25 percent or less of the employee's com-
pensated honrs’ of employment during that
onlendar month, and within' the preceding
five-yeayr pariod, the organization has not
mabterially misstated allowable or unallow-
able costs of any nrture, inoluding leglsla-
tive lobbylng copts, When the conditions de-.
goribed in this subparagraph are met, organi-
sabtions ava not reguirad to establish recoxds
to support | the allowability of claimed costs
in addition o records alveady reguived oy
mpintained, Also, when the oonditions de-
goribad in this subpavagraph are met, the ab-
pence of time logs, Onlendars, or similar
records will mob serve as & bamsis for ais-
allowing oosts by oontesting estimates of
lobbying time spent by employees during a
oalendar month,

(6) Agenoles shall eabab]ish prooeduves for
resolving in advenos, in consultation with
OMB, any significant qnestions. oy disapree-
ments conoerning the interpratatioh. oi ap-
pMoation of paragraph 2b. Any snch advenoe
yesolntion shall be binding in any subsequent
settlements, andits or investigations. with
respect to. thab grant: or:conbragh for. pur-
poses of interprebation of this Appendix; pro-
vided, however, that this: shall not he con-
strued to- prevent n: contractor or:grantse
from: gontesting the lawfulness of suoh o de-
termination. .

4., Breontive lobbylng ocosts. Costs inourred
in attempting to Impropexly infinénos either
diveotly or indirestly, an employee or offiger

2CFR Ch Il (i~1-09 Edition)

. of the Bxeoutive :Bra.noh of the Federal Gov-

ermment: to glve oonsideration or to aot ve-
garding & sponsorsd agreement o a regh-
latory mabter are, unellowable, Improper in-
fiienoe mapns any influencs that indnoes or
tends to induoe a Feferal employes or officer
to- give consideration or to aot regarding &
faderally-asponsored agresment of regulstory
matter on any basis other than the merits of
{lie matber.

26, Losses on other sponsored agiesments
or contraobs,: Any exoess of costs over in-
core on any award it unallowalle as 8 oosb
of any other award. This inplndes, but is not
limited to,. the organization’s. contributed
portion by roason of oost ehexing agreements
or any under-resoveries throngh nsgotiation
of lump sums fox‘. or oeilings: on, indireot
oosts,

<8 Mnintenance and repair-oosts, Oosts in-
ourred for neoessary maintenanoe; repair, or
wpkesp of budldings and eguipment  (inoclugd-
ing Federal properby unless otherwise pro-
vided for) whioh neither add to the perma~
nent vaine of the property nor appreciably
prolong its intended lfe; but keop it In an ef-
flofent operabing condition, are allowable.

‘Oosts inourred for improvements whioh add

to the permanent value of the buildings and
equipnient or appreoiably prolong their in-
tended 1life shall be treated as ocapital ox-
pen)aiturep (see yavragraph 15 of this appen-
dix), '

28, Materials and supplies: costs, &, Oosts
{nourred for materinls, supplies, and fab-

‘rloated parts necessary. to osrry out a Fed-

eral award are allowable;

b. Purohased materisls ‘and suppliés shall
be oharged: at their rotual-prices, net of-ap-
ploable oredits. - Withdrawels Ifrom :general
stores or stookrooms showld be charged ab
their aotua) net cost under any recogaiged
method of ‘prioing inventory - withdrawals,

‘aonsistently: applied, - Incoming - transpor-

tation charges are a proper part of materials
bnd supplies oosts,

6, Only ‘watierinls and supp)ies aotually
used for the performanos of a Federal award
may be oharged as direot opsts,

d. Where foderally-donated ‘or farnished
materinls ave used in performing the Federal
sward, snoh materials will be used without
oharge.

90, Meotings and -conferenoes, Oosts. of
mootings and conferences; the primary pur-
pose of which is the dissemination of tech-
nionl: infoymation, ave sllowabls, This In-
oludes costs of meals; transportation; rental
of faollities, sponlkers' foos, aud other items
inoidental to snoh meetings or conferenoes.
Bub ses paragraphs 14, Dotertainment costs,
and 33., Partioipant support costs of this ap-
pendix,

80. Memberships, subsoriptions, and profes-
slonal aotivity costs. a, Oosts of the non-
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profit organiration’s membership in busi-
- ness, tsohnionl; and professional organiza-
tions are allowgble,

b, Oosts of the non-profit organimtion‘s
subgoriptions to business, professional, and
technioal perlodionls are allowable,

e, Oonts: of membership in. any: civio or
commubity organieation are allowable with
prior approval by Tederal oognizant agenoy.

d. Couts of membership In any country olup
or goojel or dining olub or organization are
nnellowabls, -

31, Organfzabion oosts, mxpenditures, suoch
ag jnoorporabion foes, brokers' fees, fees to
promoters, organieers or menagement oon-
sultants; attorneys, accountsnts, or invent-
ment obunsselors, whether or not armployess
of the organization, in- connestion with es-
tablishment or reorganization of an organi-
zation, sra nnallowable exospb with prior ap-
provel of the awarding agenoy. :

82, Page oharges in professiona) jonrnals,
Pags oharges for professional journal publi-
oations ave rllowable as & neocessary part of
resenyoh oosts, where!

8, The Togearoh DPAPers report. work: sup-
ported by the Federal Government; and

b, ‘The ohsrges are levied impsxtially on all
researol papers. published. by the. jourmal,
whether or not by federally-sponsored: au-
thors,

88, Partiolpant support costs, Participant
support oosts are direct corts for items such
as sbipends or subsistence allowanoes, travel
allowanges, and registration foes paid to or
on behalf of partielpants or trainees (but not
employees) ‘{in aopnéotion with meetings,
oonferences, symposia, or training yrojeots,
Thése o0sts are allowable with the prior ap-
proval of the awarding agenoy.

84, Patent oosts, &, The following ¢osfs re-
lating to patent and copyright matters are
allowable: oost of preparing disolosures; re-
ports, and other doouments: requirsd by the
Pederal award and-of searching the art to
the extent neoesssry to make such. disolo-
pures; cost of preparing doouments end any
other patent costs in conneotion with the fil-
ing and proseoution of s United States patb-
ent appliontion whers title or royalty-free li-
oense is required by the FPederal Government
to be conveyed to the Federal Goverament;
and goneral counssling servioss relating to
peateont snd copyright matbters, suak as advics
on patent and copyright laws, regulations,
olauses, and employee agrepments (bub ses
paragraphs 7., Professional servicos oosts,
and 44,, Royalties and other dosts for use of
patents snd copyrights, of this appendix),

b, Thefollowing oosts: rélated to patent
and oopyright matter arve nnallowable:

(1) Oost of preparing: disolosures, reports;
and other doouments and of searching: the
art to the extent necessary to make disolox
sures not required by the award

(2) Oosts- In: oopnsotlon: with  Nling and
proseonting: any forsign: patent applioation,

v
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or any United B8tates patent spplication,
whers the Fe@eral award does nob reguire
oonveying bible or » royalty-free license to
the IFederal: Government (but ses paragraph
45,, Royaitios and other oosts: for use of pat-
ents and copyrights; of bhis appendix).

85, Plant:and: homeland seonrity costs,
Neoegsary: ond reasonable expenses inourred
for routine and homeland saourity to proteot
foollities, personnel, and work produots are
allowable, Suoh. coste: inoluds, but are not
1imited to, wages and wniforms:of personnel
engaged in seouriby aotivities; eguipment;
barriers; contractual security servioes; oon-
sultents; eto, Capltal expenditures for home-
1and and plant ssourity purposes are subjsot
to paragraph 16, BMguipment and other oap-
1ta) expenditures, of this appendix, .

86. Pro-pgresment: oosts, Pre-award oosts
are thoge invurred prior to the effeotive dats
of the sward direotly pursuant to the nsgo-
tiation and in antioipation of the. award
where such: costs. aie. necessary to:opmply
with the propossd delivery sohedule or period
of  performance, Such costs are aliowable
only to the extent that they would have been
allowable if fnourred after the date. of the
award and only with the written approval of
the awarding agenoy,

87, Professional servioes oosts, 6. Oosts of
profesaional . and . conaultant  gervices . ran-
dered by persons who are memhers of & par-
tionlar profession or possess & spooial alill,
and who ars not: officers or simployess of the
non-yprofit organization, are allowable, sab-
jsot to subparagraphs’b and ¢ when reason-
able in relation to the services rendersd snd
whexn not pontingent upon. yscovery of the
oonts from the Federal Government, In addi-
tion, legal and related servioes are limited
under paragraph 10 of this appendix.

b. In determining the allowabiliby of costs
in & partionlar oase, no single faoctor or any
speoinl combination of factors i neocessaxily
determinative. However, the following fac-
tors are relevant:

(1) The nature and scope of the service rex-
dered in relation to the service required,

(2). The neoessity of oontracting for the
service, oongldering the non-profit organive-
tion's capabllity 1n the partioular area.

(8) The past pattern of such oosts, partiou-
laxly In the yeays prior to Federal awards,

(). 'The impaot of Federal awnrds on the
non-profit orgenization’s business (i.e,, what
new problems have arigen).

(5) Whethor the proportion of Federal work
to the non-profit oyganiuation’s total busi-
ness 18 suoh as to influenos the non-profit or-

; ganization: i favor: of inourring the cosy,

partionlarly where the servioes rendersd are
not of & continuing nature and have litble re-
lationship to work under Federal grants and
contraots,

(6) Whether: the pervice onn be performed
ynors - economionlly: by direot: employment
rather than contraoting.
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(7) The qualifiontions ol the individual or
concern rendering the: servics and-the. ous-
tomary fees oharged, espeoinily. on non-Fed-
BrA) AWATAR, .

() Addgnaoy of the contraotiupl agreement
for the servioe (e.p., desoription of the serv-
ioe, estimate of time reguired; yate:of com-
pensation, and termination provisions),

¢, In addition: to the factors in subpara-
graph 87.% of thig appendix, retajner fees to
be allowable munt be supported by evidenos
of bona fide services available or rendered

8B, Pnblication and printing aosts, &, Publi-
option oopts inolude the vosts of printing (114~
oluding the processes of composition, pleta-
making, press work, binding, and the end
profduots produosd by such prooesses), dis-
tribution; promotion, mailing, and geuneral
handling, Poblioation oosbts rlsp include pa,ge
chexyges in professional publiontions.

b, If thess costs aye nob idextifiable with a
parbionler sost objective, they should be al-
loonted as fndireot ooats to all benefifing ac-
tivities of the non-profit oxrganization;

o. Page oharges for professional journal
publiontions are allowable 88 a nenessavy
parb of regearch coste where:

(1) The repsaroh papers report work Hip-
ported by the Federal Government: and

(2) The ohavges ave Jevied impartially on
8l) reserroh papers pnblighed by the journal,
whether or not by feflerally-sponsored aun-
thors,

89, Rearrangement and alteratdon oosts.

Oosts inomrred for ordinary 'or normal reay-
rangement and nlteration of facilities are al-
lowable. Speginl arvangement and alteration
cosbs inonrred speoifioally for ths project are
allowable with the yrior approval of the
awarding agenoy.
* 40, Reooopversion ocosts, Oosts inourved in
the restoration or vehabilitation of the non-
profit organication's faollities to approxi-
mately the same condition existing imme-
diately prior to commencsment of Feferal
awards, legs costs related to normal wear
and tear, are sllowable,

41, Reoruiting oosts, a, Bubjeot 0 subpara-
graphs 41.h, ¢, and _d of this appendix, and
provided that the sizs of the stafl veornited
and maintained is {n keeping with workload
requirernents, costs. of *help wanted” advexr-
tising, operating oosts of an employment of-
fioe necesspry. to. seoure ahd. malntain. en
ndeguete staff, costs of operating an aptitude
snd educational - testing . program,.  travel
oosts of employees While engaged in reoruit-

ing personne); travel costs of npplicants for.

interviews for prospeotive. emoployment, and
relocation oosts Inourred inojdent to reoruit-
" ment of new employess, are allowabls to the
extent that such oasts are inourred purskant
to & well-managed reornitment program.
Where the organization uses employmont
agenoies, oosts that sre nobt in excess of
standerd commeroinl ra,t.es for such servioas
are allowable.

2 CFR Ch, Il (1-1~09 Edition)

b, In publications, costs of help wanded ad-
vertising' that includes oolor, inoludes adver-
tising material for other than recruitment
parposes; or is excessiyve in size (taking into
oonsideration. . reoruitment purposes. for
whioh intended. and normal organizational
praotioes in this respsot), are nnallowabls,

o, Oosts. of help wanted advertising, speoial
emoluments; fringe bonefits;, end salary. al-
lownnoes . inourred. to . attract: professional
peraonnel from other organjzations that do

not mest: the test of reasonableness or do not..'
* ooufoim with the established practices of the

organization, are unallowable.:

. Where rslooation costs inowrred inoident
to reoruitroent of a new employee have besn
a)lowed pither as an allooable direot or indi-
reot oost, and the newly hirefl employse re-
slgns for reasons within his oontiol within
twelve months after being hired, the organi-
gation will be requirsd to yefund ox:oredit
suoh yeloontion posts to the Federal Glovern<
ment,

42, Relooation oosts, a, Relooation : costs
are oosts inoident 0 the permanent change
of duty assignment (for an indefinite period
or-for a stated period-of not-less-than: 12
nonths) of ‘an existing employee 01 npon ve-
eruitment  of ‘a’ new  smnployee, Relocation

_aosts are allowable; snbjeot to the lmitation

desorihed - in aubnm'azmphs 42.b; o, n,nd aof
this appendix; provided that;

(1) The move is for the beiefit of the em-~
ployer.

(2) Refmbursement to bhe employse 1t in
aocordance with an establishied written pol«
1oy consistently followed by the employer.

(8) The reimbursement does not exoeed the
employes’s actiial (or reasonably estimnbed)
€xpenses,

b. Aliowsble relooation oosts for onrrent
omployoes are limited to the following:

(1) The costs of transporiation of the em-
ployee, members of his immediate family
and his household, and personal effeots o
the new Jooation,

(2) The ooats of fmdmg a new hiore, stich
a8 advanoe trips by employees And spouses Lo
looate living quarters and tempovayy lodging
aunring the transition period, np to maximam
period of 30 days, indluding advance trip
bime,

(8) Olosing costs, snoh as brokerage, legal,
and appraisel fess, inoldent to the. disposi-
tion of the employes's former home, These

‘oosts, together with those desoribed in sub-

pavagraph 42.b.(4) of tids appendlx, are Hm-
ited to 0 peroent of the sales prios of the em-
ployes's former home,

(4). The continuing costs of ownership of
the vaoant former home after the settlement
or lease date of tho employes’s npw Perma-
nent home, snoch as maintenance of bulldings
and grounds (exolusive of fixing up expenses),
uniilities, taxes, and property insurance,

(6) Other necessayy and yessonable ex-
penses normally Inofdent to relooation, such
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a8 the oosts of conoeling an unexpired lense,
disconneoting and relustalling household ap-
pliances, and purchasing insurance agajnst
Joss of or damages to persone)- property, The
oost of oanceling an unexpired leasp is lim-
ited to thrae times the monthly yental,

©. Allowable relooation costs for new: em-
ployees are Hmited to those desoribed in sub-
paragraph 48,b(1) and (2) of this-appendin.
When reloocation costs Inourred: inoldent to
the reoruitment of new employees huve hoen
allowed ‘either as a direob or indireot oost
and the employes resigne for reasons within
his oontrol within 12 months after hirve; the
organization shall refund or orsdit the Fed-
oral Govexnment: for its share of the ocost,
However, the ooata of travel to an overseas
Jooation shall be considered travel costs. in
a0oordancs with paragraph 60 and not relooa~
ton costs for the purpose of this paragraph
if dependents are not permitted.at the looa~
tion for any rerson and the oosts do not in.

olude oosts of transporting household goeds: .

4, The following costs related to relocation
are unallowable:

(1) FPaes and other costs assooiated with ao-
gquiring & new home.

(2) A loss on the Bale of a former homae,

(8) Oontinning mortgage principal and in-
terest payments on & home being 8old,

(4) Inoome takes pald:by an smployee re-
lated to retmbursed relocation oosts.

43, Rental: costs of buildings and. equip-
ment, a, Subjoot to the limitadions desoribed
in subparagraphs 43.b, through d. of this ap-
pendix, rental copte ars allowable to the. ex-
* tent that the ratoes aye rensonable in Mght of

suoh factors ae: Rental comts of comparable
_ proyerty, if any; market conditions in the

aren; alternatives: avallable; and, the bype,
iife expeotancy, condition, aud value of the
property leased, Renta) arrangements should
be raviewed perfodicslly to determine if ofr-
cumstanoces have chenged and other options
are available,

b. Rental oosts under “sale and lease baok"'
arrangements. ars allowable only up to the
amount that would be allowed had the non-
profit organisation continued to. own the
property, This amount would include eox-
penses puch as depreciation or use pilowanos,
maintenanos, taxes, and insurance,

o, Rentn) oosts under ‘‘less-than-arms-
length® leases are nllowable only up to the
amount (a8 explained in subparagraph 48,b,
of thie appondix) that would be sllowed had
title to the properby vested in the non-profit
organieation. Tor this purpose, o less-than-
arms-length Jeass is ons under which one
party to the leses agreement is able to con-
trol or substantinlly influence the actions of
the other. Suoh Jeasss inoluds, but aré not
limited to those between divisions of & non-~
profit orgenization; non-profit oxganizations
under common ogtrol throngh common offl-
0ors, direotors, or members; and s non-profit
organization and o atreobor. trustee, officer,

Pl 230, App. B

-or key employee of the non-profit oreuniza.~

tion or hia immediate mily, either direotly
or through oorporations, trusts, or similay
errangements in whioh they hold a control-
ling interast, For exawmple, & non-profit orga-
nization mey- establish &’ separate 'corpora-
tion for the sole purpose of owning property
and lensing it baok to the non-profit organi-
gabion,

d:-Rental costs under lenses whioh are re-

guired to be treated as oapital leases wnder
GAAP are allowable only up to the amount
(as oxplained in subperagraph b) that would
be ellowsd had the: xon-profit organization

purohased the property on: the date the lense

agresment wan exeouted, The provisions. of
Tinenofel - Acoounting - Stendards  Board

Stateoment 18, Acoounting for Lieasss, shall '

be used to. determine whether & leasse is. a.
oapits) leaps. Inteorest costs related to omp-
ital leases are allowabls to the extent they
meot the oriteria in paragraph 23 of this mp-
pendix. Unallowable costs inplude amounts
paid for profit, management fees, and taxes

*. that would not have been inourred had the

non-profit- organization purchesed the facil-

ity,
44, Royalties and other aosts for nse of pat-

ents and copyrights, a. Royalties on s patent
or copyright or amortization: of the cost of
acquiring by purohass a oopyright, patent, or
rights therato, necessary fox the propsr per-
formenoce of the award nre allowabls bnless:

(1) The Federal Government has a lioenss
01' the right, to free use of the pa,tent or oopy-

(2) Thie patent or copyright has been adju-
dioated to be invalid, or has been admiinistra-

- tively determined to be invalid,

(8) Tho patent or doyyright is considerad to
be unenforcenble:

(4) The patent or ocopyright is expired,

b. Bpeoial ocare should bs exeroised in dse-
termining remsonableness where the royal-
ties may have arrived at as a result of less-
than-arm's-length bargaining, e.g.

(1) Royalties pafd to persons, inolnding

oorporetions; affillated wiﬁh the non-proﬁt. ‘

organization,

(2) Royalties pafd to unaffiliated parties,
inolu@ing corporations, nnder an sgreement
entered into in oontemplation that a Pederal
awprd would bb meade,

(8) Royalties paid under an agreement en-
tered into after an award is made to a non-
profit organization,

0. In any oase involving & patient or copy-
right formerly owned by the non-profit orga~
nization, the ‘amount of royalty allowed
should not exased the cost which would have
bben allowed had the non-profit organization
retained title thersto,

45, Selling and marksting, Oosts of selling

pnd marketing any produots or services.of
the non-profit- orgaxization ave uunallowable
(unleps allowed under paragraph 1. of this ap-
pendix as allowable publio relabdions: cost.
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Howeval, these costs are allowable as: direct
costs, with mdor approval by awarding agen-
oies, when they are necessary for the per
formance of Federal programs,

46, Bpeoislized gervice .faoflities. a. The
oosts of servines provided by highly complex
-or speoialiued facilities operatsd by the non-
profit organization, such as computers, wind
tunnels, and reactors are allowable, providsa
the oharges for the services.mest the oondi-
tions of efther pavagraph 46 b, o1 0. of this
appondix and, in addition; taks into scconnt
sy items of income Oy Faderal finanocing
that gualify as applicable oyedits under sub-
paragraph A.b, of Appendix A to this part,

b. The costs of such servioss, when mate-
rial, must bs oharged direotly to applicable
awards based on sotual usage of the sexrvices
ok the basis of a schednle of rates or estab-
lished methodology that:does not disorimi-
nate against faderally-supported activities of
the non-profit organization, inclnding nsegse
by the non-profit organization for internal
purposes, and is designad to recover only the
aggregate oosts of the services. The costs of
each servioe shall congist normally of both
its direot oosts and 1ts allooabls share of ail
indireot ocosts, Rates shall be adjusted at
least biennially, and shall take into consid-
erption oveylunder applied costs of the pre-
vious pariod(s),

o, Whers_tho: oosts inourred for a service
are not material, they may be a.nooa.hed [:X:]
Indireot oosts,

d., Undep.  some .. extrsordinary  ofr-
cumstances, where it ig n the bept interest
of the Pederal Government end the ivastitu-
tion to establish alternative costing errange-
ments, suoh arvangements may be worked
out with the cognizant Federal agenoy,

- 47, Taxes, 8, In general, taxes which the oy~
ganizetion i reguirad to pay and whioh ave
paid or acorued. in. aocordanoe with GAAP,
and payments made t0.looal governments in
Meu of taxes which are commensurabs with
the leos) government services received ave
allowable, exoept for taxes from whioh ex-
emptions ave avajlable to.the. organization. .
direotly or which are ayailable to the organi~
zation based on an exemption. afforded the
TFederal Government. and.in.the. latter oase
when the awarding agency makes available
ths necessary exemption oertificates, spsoial
assessments on-land which represent oapital
improvements, end Federal income taxes,

b, Any refund of taxes, and any payment to
the organization: of interest: therson; which
were allowed as award oosts, will he oradited
either as & cost reduotion' or cash refund; as
appropriete, to the Pederal Government,

48, Terminution oosts applloable to spon-
sorved agrepments, Teyrmination of awaids
generally “glves: rise to the- inourrence of
conbs, or the‘nesd for speoial trentment of
oosbs, whioh would not have axisen had the
Tederal award not been terminated. Oost
prinolples covering these items ave seb forth

2 CFR Ch, Il (1~1-09 Edition)

Below, They are: to: bs: used in- conjunction '
with the other provisions of this appendix in
terminabion situstions,

n. The cost of items reasonably usable on
the non-profit - organizhtion’s  other. work
shall not be allowable unless. the non-profit
organization submits evidenoce that it-womld
not yetain' such ftems at cost: without. sue-
taining ‘& loss; In-deoiding :whethe):suoh
items ara rersonably usable on obher work: of
the~ non-profit organizatfon; the awarding
sgenoy should oonsider the non-profit orga~
nization's plang and orders: for- onrrent and
schednled aotivity, Contemporaneous pur-
cheses of oommon items by the non-profit
organization shall be regarded as evidenoce
that suoh items aye reasonably usable on the
npn-profit organtzation’s other work. Any
acoeptanios of common items as alloonbls ‘to
the terminated portion of the Paderal award
ghall be Ymited to the extent that the guan-
tities of suoh {tems on hand; in transit, and
on brder are in excess  of the reasonable
guantitative requirements of other work,

b, If in a partionlay cnse, despite all rea-
sonable efforts by the non-profit' organiza~

- tion, oertain oopts ohnmot be discomtinued

immediately after the effective date of ter-
minetion, suoh costs are generally allowable
within the limitations set fordh in: this ap-
pendix, exospt that sny ‘such costs ocon-
tinuing afber termination due to the neg-
Agent or willil faflure of the non-profit or-
ganization to disoontinne such oosts shall be
unallowabls,

0. Lops of useful value of speoial tooling,
machinery, and is geneyally allowable if: '
(1) Buch specisl tooling, special maobinery,
oy equipment it zot reasonably oapable of
use in the other work of the non-profit orga-

nization,

2 "Phe Interast of the Toferal Government
iz protected hy transfer of title or by other :
means deemed appropriate by the awarding
agenoy, and

(3) The loss of useful value for any one ter- -
minated Federal award is Umited to that
portion of the aoguisition oost whioh bears
the: same ratio to the totial aocgwisition oost
as the terminated. povtion of the Iederal
award bears to bhe entive teymineted IMedoral”
award and. other Fedeval .awards for whioh
the. spgofal ‘tooling,. specinl maohinery, or
eguipment; was acguired:

Q.-Rental copts under unexpired lea.saa nie
generany allowable: where olesxly shown fio
have. besn reagonably nscessary for the per-
formanos of the terminated Federal award

- 1pss the residual va)us of such leases, if;

(1) The amount: of suoh rental olaimed doses
not- exoeefl: the reasonable. nse: value of ‘the
property leased for the period of the Fefderal
award and such further pericd as may be ves-
gonpble, nad -

(2) The non-profit organization malkes all
reasonnble efforts to terminate, assign, set-
tle, or otherwise reduos the oost of suoh
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lonse, There also may be inolnded the cost of
ndterations of suoh leased property, provided
suoh alterations: were necessary for the: per-
formonce of the: Jederal award, and of: rea-
sonable restovatlon reguired- by the: provi-
sions of tho lease,

6, Bettlement expensoes: tnoluding the: fol-
lowing aye generally ellowable:

(1) Accounting, legal;: olexionl, and shmilar
ooats repsonpbly neosssary for:

(a) The preparation  and presenbmon
the awarding agenoy. of setblemont. oclaims
end supporbing data with respeot to the tor-
minadad portion of the Fetdernl award, unless
the termination-is for default (Res §316.61 of
2 OFR part 216 (OMB Olroulay A-110)) and

(b) The termination and sottlement of sub-
RWArAH,

(2) Reasonable cosbs for thae storage, trans-
portation, proteotion, and disposition of
property provided by the Federal Govern-
ment or acquirsd or produced for the Federal
award, exoept when grantees or: contractors
are relmbursed for dlsposals ab a. predeter-
mined amount in acoordancs. with §215.82

through 216,37 of 2 OFR part 216 (OMB Cir- .

oular A-110)

(3) Indirect oogts related to salavies and
wages inolrred: ag gettlement expenses in
subparagraphs 48.8.(1) and (2) of this appen-
dix, Normally, such {ndirect costs shall be
Hmited bo fringe benefits, oconpanoy aost,
and immediate supervision,

{. Olaims under sub awards, inocluding the

nllocable portion of olaims whioch arve com- -

mon to the Federal award, and to other work
of thé non-profit organisption are generally
sllowable.

An appropriate share of the non-profit o1«
ganization's fndireot expenss may ba allo-
oated to the pmount of settlements with sub-
contraotors and/or = subgrantees, provided
that the amount sllooated is otherwlse con-
sistent with the besic guidelines oontained
in Appendix A, The indiveot expense so allo-
oated shall exclude the same and similar
oosts olaimed direotly or indirently ap settle-
ment expenses,

49, Training oonts, a. Uosts of preparation
and matntensnoe of & program of instruotion
inolunding but' not limited  to ‘on-the-ob,
olaggroom, and apprenticeship training, de-

signed to Inorease the voortional effeotive-

ness of employees; inoluding training mate-
rials, textbooks, aalaries oy wages of trainess
(exoludinig - overtime - compensation - which
might arise therefrom), and (i) Ealariés of the
direotor of training and staff when theé train-
fng program 16 conduoted by the organiza-
tion; or (i) tuition and fees when the train-
ing is inan institution not operated by the
organisation, are allowable,

b, Oosts of part-time education, at an vin-
dergraduate or post-graanate colloge level;
inoluding that provided st the orranjzation's
own faoilibles; ers- allowable only when the
oourse of degree pursued is relative to the

Pt 230, App. B

fleld in whioh the employee is now working
or may Bably he expeoted to work, and
ave limitod:-to:

(1) Training matorials,

(2) Toxtbooks,

l(a) I*aps ohmrges by the eduoational institu-
tlon,

(4) Twition ohatged by the einoational in-
stitution: op, in lMen of tuition, instruotors'
splaries: end the: related share of indirect
oontp of the eduontionnl institution to the
extent theb the bum thereof is not in exoess
of the tiition whioh would have been paid to

- the parbiolpating eduontional institution,

(6) Balaries and related oosts of Instruotors

.who are employees of the organization,

(8) Btrajght-time ocompensation of eaoh
employes_for time spent abtbending ‘classes
during working hours not in excess of 166
hours por year snd only to the extent that
ofroumstasices do not permit the operation of
olasses or attendanod ab olasnes after regulay
working. hours; otherwise, auoh . ocompensa-
tion is unallowable,

o. Costs of tuition, fees, training materials,
and textboolks (but. not subsistenocs, salary,
or. any  other emoluments) i cobmneotion
with mll-time eduoation, ineluding that pro-
vided at the organization’s own faoilities, at
a post-gradunte (but not undergraduate) ool-
Joge level, are allowable only when “the
dourse or degree. pursiued s related to-the
field in whioh the employes ie now worlking
or may reasonably be sxpeotsd to. work, and
only. whore the oosts recsive the prior ap-

proval of the awarding agency. Such vosts

are limitedl to the oosts abbtributable to a
total period not to exosetd one sonool year for
epoh employee 80 trafned. In unusual oaties
the period mey bs extended,

d. Costs of attexdancs of up to 16 weeks per
employee per year at: speolslized programs
speoifionlly depigned’ t0 enhanoe the effec-
tivenoess of exeoutives or managers or to pre-
pare exmployees for suoh positions axe allow-
able. Such oosts include enrollment fees,
training ‘materials, textbooks and related
oharges, ~ employeass'  salaries, subsjstence;
and travel, Oosts allowable under this para-
graph do not inolude those for courses that
are part of ‘o degres-orjented  ourrionlum,
which are allowable only: to' the extent seb
forth in subpavagraphs b end o, :

&, Maintensnos sxpense, and normal depre-
ofation or fair reptal; on faojlities owned or
leased by the organiuation: fox: training pur-
poses are allowable to-the extent seb forth in
‘paragraphs 11, 27, and 50 of this appendix;

{. Oontributions: or: donations 6o - edu-
oational or vraining: institutions, inoluding
the donation: of faollities or other proparties;
an;i soholarshipy or fellowships; are unallow-
able:. ..

g Training and eduoation ovsts in: excess
of thosp otherwiso allowable wader subpata-
graphe 49.b and o of this.appendix may bse al-
lowed with prior approval of the awarding
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agenoy. To be consideved for approvel, the
organigatfon must demonstrate that suoh
oosts are consfstently inourred pursusnt to
an established btraining end eduosition pro-
gram, and that the oonrse or degres pursued
is relative to the field in which the exaployee
is now working or ™ay reasonably be-ex-
peoted to worlk,

60, Trarisportation oosts, Transportation
oosts include Dreight, express, oartage, and
postage oharges relating either to goods pur-
chasad, in proosss, oy dslivered, These costs
are nllowabls, When suoh oosts oan readily
be identified: with  the items invelved, they
may be diveotly oharged es transportation
oosts or ndded to the oost of such items (see
paragraph 20 of this appendix), Where idanti-
fiontfon with the meterials reoeived oannot
vendily be mede, transportation costs may be
ohayged to the approprinte indireot cost ao-
oountis {f the organization follows & con-
sistent, eguitable procedure in this respeot,

81, Trvavel oosts,

a. General, Travel costs are the expsuses

for transportation, lodging, subsistencs, snd -

related ftems inourred by employees who are
in travel status on official business of the
non-profit organization, Buoh ocosts mey be
charged oxn an aotual oosb basiz, on & per
diem or mileage basis in lisu of aotual sosts
inourrsd, or on a combination of the two,
provided the method vused is applied to an en-
tire trip and not to seleoted Aeys of the trip,
and resnlts in oharges consistent with thoss
normally allowed in like cironmstanoes in
the non-profit organization’s non-federally-
spongored aotivities, .

b, Liodging and subsistence. Oosts inourred
by employess and officers for travel, inolud-
ing oosts of Jodging, other subsistence, and
inoidentn} expenses, shell be consideved rea-

* sonsble and allowable only to the extent
guch oosts do not expsed oharges normally
allowefl by the non-profit organization’in its
regulay opbrations as the result of the non-
profit organization's written travel polloy.
In the absenos of an aoceptable, written non-
profit organization polioy rogarding travel
oonts, the rates and amounnts’ estoblished
under subchapter I of Chapter 67, Title b,
United States Code (**Travel and Subsistenos
Dxpenses; Mileage Allowanoes'), or by the
Administrator of General Sexvices, oy by the
President (or his or her designes) pursnant
to eany provisions of such subohapter shall
epply to travel under Feﬂaml awards (48 OPR
81.206-46(n)).

o, Oommerpial air travel, (1) Alrfare costs
m exoess of the customary standerd commey-
ofa) afriave (soach or sguivalent), Federal
Government contvaot hiviare (where atthor-
ized and available), or the lowest commeroial
discount airfare ave unallowable except when
suoh acoommodations would: require oivoui-
tous routing; require travel duing wureason-
able honrs; sxosseively prolong trave); resnlt
in additional oosts that wowld ofiset the

B

2 CFR Ch. Il (1-1-D9 Eciltion)

u‘am;)orbatioh savings; or offer accoxrmmoda-
tions mot reasonaliy adeauate for the:trav-

plex's miedionl needs. The non-profit oxgant-:

gation must justify and dooument these con-
ditions oo B oase-by-oase basis in“order for
the use of firsb-olass airfare to be allowable
in such cnses,

(2) Unless a pattern of avoeidance 18 de~
teoted, . the Fedteral Government will gen-
orally not question & non-profit organiza-
tion's determinations that onstomary stand-
ard afrfaye or other dispount airfare is un-
nveilable for apeoifie tripe if the non-profit
organization onn demonstrate eithexr of the
followlng; that such airfare was not avail-
able in the speoifio oanse; or that it is the
non-profit organization’s overall practice to
make routine use of snch alrfare.

4. Ady travel by other than oomimersiel
oprriex, Costs of travel by non-profit organi-
zation-owned, -leased, or -charterad aivoraft
inolude the cost of Jenis, oharter, operation
(inoluding personnel oosts), maintenance, de-

preoiation, insurance, and, other raelated
oosts, The portion of suoh ocokts that excseds
the oost of allowable sommeroial afr travel,

A provifed for in subparagraph) o, is woal-

lowable,

8, Foreign travel, Direot charges for for-
eign travel oosts are allowable only when the
travel has reoeived prior approval of the
awarding agency. Baoh separate foreign tivip
must receive such approval. For purposes of
this provision, “forejgn travel" includes sny
travel outside Oanade, Mexico, the United
Btates, and any United Sbates territories and

posseselons, However, the term ‘‘foreign:

travel for & non-profit organization loocated

in a forelgn country means travel outside

thatb countiry,

52, Trustees, Travel and subsistence costs
of trustess (or direotors) are allowable. The
wosts ave subject to rsstriotions regexding
lodging, shbaistonce and af) tyavel oosts pro-
vided in paragraph 61 of this appendix,

APPENDIX C TO PART 230—NON-PROFIT
ORGANIZATIONS NOT SUBJEOT TO
THIS PART

1, Advanos Teohnology Iastitute (ATI),
Oharleston, South Oayollng

2. Aerospace Oorporation, 1 Segundo, Oali-
Tornia

8, Amerioan Institutes of Research (AIR),
Wasghington DU

4, Argonne Naﬁlonal Linboratoyy;, Ohioago, I1-
linois

6. Atomio Ousuulty Cornmisslon, Wash-
ington, DO

6. ‘Battelle Momorial Instituts,
. Headguerteret in Uolumbus, Ohio

7, Brookhaven Nationn] Laboratory, Upton,
New York

B, Oharles Stark Draper Lnborator f Inoor—
porated, Jambridgs, Maseaohuaatts
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g ONiA Oorporation (ONAD), Alexandria, Vi
niy

10, Tnvironmentsl Institute of Michipan,
Ann Arbor, Miohigan

11, Georgla Ingtitute of Technolopy/Georgla
Taoh Appled: Resesroh Oorporation/Geor-
gin 'Tach.. Research. . Institute, Atlanta,
Georgin

12, Hanford Xinvironmentna) Health Founda-
tion, Riohland, Washington

13, II'T Ressayoh Institute, Ohloago, Iilinois

ldulmitibuba of Gas Teohnology, Ohloaga, Ii-

nols

16, Instituts for Defenae Anoelysis, Alexan-
dris, Virglnta

16, LMI, MoLisan, Virginia

17, lvum Corporation, Bedford, Mnsauohu-
setb

18, Mitretek Bystems, Ino,, Falls Ohuroh,

Virginia

19. National Radiologloal Astronomy Obsery-
atory, Grasn Bank, West Virginia

20, Nationnl Renewable BEnergy Lahoratory,
Golden, Oplorado

a1, Oak Ridge Assooiated Universities, Oak
Ridge, Tennientes

Pl 230, App. C

92, Rand Oorpovation, Santa Monios, Onli-
fornia s

23, Researoh Triangle Institute, Ressnroh
Trinngle Park, North Osroling

24, Riverside: Researoh Institute, New York,

- New York :

26, South- Oarolina Researoh Aubhomty
(BCRA), Charleston, Bouth Carolina

26, Southern . Researoh Instibuts,  Bire
mingham, Alabama

27, Southwest Researoh Institute, 8an Anto-
nio, Texes

28, SRI Intema,blona.l Menlo Parie, Oslifornis

28, Byraouge: Researoh Corporation,  Byra-
ouse, New York

80, Universities Ressarch Assooiation, Incor-
porated (National Acoeleration Lab), Ar-
gonne, Ilinois

81, Urban Institute, Washington DO

82. Non-profit insorance companies, suoh as
Blue Oross and Blue 8hield Organigations

83, Other non-profit organizations as nego-
tiated with awarding agencies

PARTS 231-299 [RESERVED]
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' ' C;eruiar No. A-133"
Revised to’ ghow changesg published in the. Faderal Regdstera
. .of June 27, 2003 and June 26, 2007 .
Audite of 8tates, Local Governments, and Non-Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Audits of States, Local Governments, and Non-Profit Organizations
1. Purpose. This 01rcular is igsued pursuant to the Single aAudit Act of

1984, P.L. 98-502, and the Slngle Audit Act Amendments of 1996, P.L, 104-156.
It sets forth standards for obtaining consistency and uniformity among “Federal
agencies for the audit of States, local governments, and non~profxt
organizations expending Federal awards,

2, -duthority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seqg. of title 31, United States Code, and Executive

Orders 8248 and 11541,

3. Rescission and Supergeggion. This Circular rescinds Circular A-128,

'"Audlts of State and Local Goveroments, " issued April 12, 1985, and supersedes
the prior Circular A-133, *audits of Instltutions of Higher Educatlon and
Other Non-Profit Institutions," issued aApril 22, 1996. For effective dates,

see paragraph 10,

4, Policy. Except &s prov1ded hereln, the standards set forth in this
Circularx shall be applied by all Federal agencies. If any statute
specifically prescribes policies or speclflc requirements that differ from the
standards provided hereln, the prov1sxons of the subseguent statute shall

govexrn,

" Federal agencies shall apply the provisions of the sections of ‘this
Cirouldr to non-Federal entities, whether they are reciplents expending
Federal awards recelved dlrectly from Federal awarding agencies, or are
subrecmplents expending Federal awards received from a pass-through entity (a

reclplent or another subrecipient).

This Circular does not apply to non-U.S. based entities expending
Federal awards received either directly as a recipient or indirectly as a

‘subrecipient.

5. efigiLiéns. The definitions of key texrms used in this circular are
. contained in §.___.105 in the Attachment to this Circular.

6. Reguired Action. The sgpecific reguirements and responsibilities of
Federal agencies and non-Federal entities are pet forth in the Attachment to

this Circular., Federal agencies

meking awards to non-Federal ent;ties, elther directly or indirectly, shall
adopt the language in the Circular in Codlfled regulations as provided in
Section 10 (below), unless different provisions are regquired by Federal
statute or are approved by the Office of Management and Budget (OMB).

7. OMB Respon lllties. OMB will review Federal agency regulatlons and
implementation of this Circular, and will provide 1nterpretatlons of policy
requirements and assistance to ensure uniforxm, effective and efficient

implementation.
8. Information Contact. PFurther information concerning Circular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, COffice
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993,

1
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9,
the date of issuance,

" Review Date, This Gircular will have a polidy feviéw three'years from

© 10, Bffective Dates. The étandarda set forth in §.__.400 of the Attachment
to this Cireular, which apply directly to Federal agencies, shall be effective

July 1, 1996, and shall apply to.audits of fiscal years beginning after June
30, 1996, except as otherwise specified in §_._._.400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Reglster, so that they will apply to audits of fiscal years
begimming after June 30; 1996, with the exception that § __ ..305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998,
The requirements of Circular A-128; although the Circular ls rescinded, and
theé 1990 version of Circular A-133 remain in effect for audits of fisoal years

beginning on or before June 30, 1996.

The revisions published in the Feéderal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T, Smythe
Acdting Director

The revisions published in the Federa)l Reglster June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

v

Rob Portman
* Director
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- PART__. --AUDITS OF STATES, LOCAL - GOVERNMENTS, AND NON~PROFIT

ORGAN I ZATIONS

Subpart A--General
Sec,
_..100 Purpose.,
__.105 Definitions.
subpart B--pudits
—.200 Audit requirements. '
205 Basip for determining Federal awards expended.
__.210 Subrecipient and. vendor determinations.
215 Relation to other aundit requlrements.
220 . Frequency of audits. -
225 Sanctions.
__..23D Andit costs.
—.235 Program-specific audits.
Subpart C--Auditees
300 Auditee responsibilities.
__.305 Auditor selection,
310 Financial statements.
315 rudit findings follow-up.

__.320 Report submigsion.

Subpart D——Federal Agencieg and Pass-Through Entltles
400 Respongibilities.

,_.405 Management decigion,

Subpart E--Buditors ‘

500 ~ Scope of audit.

__.505 © Audit reporting.

__.Blo * Audit findings.

__.518 Audit working papers,

_..520 Major program determination.
.+52b Criteria for Federal program risk,
530 Criteria for a low-risk auditee.

Appendix A to Part _.. - Data Collection Form (Form SF-SAC).

Appendix B to Part —_— Circular A-133 Compliance Supplement,
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fBubpért A--General
§_ ;100 Purposé.
This part sets forth standards for obtaining conSJStency and uniformity

among Federal agencies for the audit.of non-Federal entities expending Federal -
awards.

§.__.105 Definitions.

Auditee -means any non-Federal entity that expends Federal awérds which
" must be audited under this part, .

Auditor neans an auditor,- that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standaxrds
(GAGAS) . The term auditor does not include interxnal auditors of non-proflt
organizations.

Audit finding means deficienclies which the auditor is required by
5__..510(a) to report in the schedule of findings and questioned costs.

CFDA_number meang the number assigned to a Federal program in the
Catalog of Federal Domestig Agglstgnce (CFDA} ,

Cluster of programs means a grouping of closely related programs that
ghare common compliance requirements, The types of clusters of programs are
research and development (R&D), student financial aid (SFa), and other
clusters. ‘'Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet.the .
definition of a cluster of programs., When designating an "other cluster,' a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §___ .400(d) (1) and §___.400{d)(2), respectively. A cluster of programs
shall be considexred as one program for determlning major programes, as
described in §__ .520, and, with the exception of R&D as described in
§___.200(c), whether a program~specific audit may be elected.

Cognlzant agency for audit means the Federal agency deszgnated to carry }
out the responsibilitles described in §__ .400{a). |

- Compliance supplement refers to the g;;gglg;_é;l;&_ggmg;igggg
Supplement, included as Appendix B to Circulaxr A-133, or such documents as
OMB or its designee may issue to replace it. Thie document is available from
the Govermment Printing Office, Superintendent of Documents, Washington, bC

. 20402-9325.
Corrective action means action taken by the auditee that:
(1) Corrects idéntified deflciencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit flndlngs are either invalid or do not
warrant auditee action,

Federal agency has the same meaning as the term agengy in Bectlon 551 (1)
of title 5, United States Code,

Federal award means Federal financial assistance and Federal cost-

reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencles or indirectly from pass~through entities, It does

4
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not.in¢lude procurement coatracts, under grants or contracts, used to buy .
goods or services from vendors. Any audits of such vendors shall be covered .
by the terms and conditions of the contract. Contracts to operate Federal
Government owned, contractor operated facilities (GOCOs) are excluded from the

regquirements of thie part. .

Federal awarding agency means the Federal agency that prbvides an award
directly to the recipient. .

Federal financial assistance means agsisfance that noﬁ—Federal entities
receive or administer in the foxm of grants, loans, loan guarantees, property

{including donated surplus property), cooperative agreements, interest
subgidies, insurance, fobod commodities, direct appropriations, and other
assistance, but does not include amounts received as reiwbursement for
gpervices rendered to individuals as described in §___.205(h) and §__ .205(l).

Federal program means:

(1) - 211 Federal awards to a non-Federal entity assigned a single
number in the CFDA. '

{2) When no CFDA number is agsigned, all Federal awards' from the same
agency made for the same purpose should be combined and considered one
program, . .

(3) Notwithstanding paragraphe (1)  and (2) of this definition, a
cluster of programs, The types of clusters of programs are:

(di) Research and-development (R&D){
(i1) Student financial aid (SFA); and

) (1ii) "other clusters," as described in the definition of cluster
of programs in thie section,

GAGAS means generally accepted governmént auditing standards issued by
the Comptroller General of the United States, which are applicable to

financial audits,

- Generally accepted accounting principles has the meaning specified in

generally accepted auditing standards issued by the American Institute of
. Certified Public Accountants (AICPA).

Indian tribe means any Indian tribe, ‘band, nation, or other organized
group or community, including any Alaskan Native village ox regional. or ’
village corporation (as defined in, or establisghed undex, the Alaskan Native
Claims Settlement Act) that is recognized by the Unlted States as eligible for
the special programs and services provided by the United States to Indians

because of their status as Indians.

Tnternal control means a process, effected by an entity's management and
other persommel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

{1) Effectivenesgss and efficieﬂcy of operations;:

(2) Reiiability of financial reporting; and

(3) Compliance with applicabie lawe and regulations’

Internal control -pertaining to the compliance reguirements for Federal

programe (Internal control over Federal programs) means a process--effected by

5
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an entity's- management and other personnel~—des1gned to provide reasonable
assurance regardlng che achievement of the followzng objectives for Pederal
programs.

(1) Transactions are propérly recorded and accounted for to:

(i) Permit the preparation of reliable financial statements and
Federal reports; '

(1) Maintain accountability over assets; and

i (1ii) Demonstrate compliance with laws, regulations, and other
compliance requirements; ;

(2) Transactions are executed in compliance with:

(i) Laws, ‘regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

(1i) Any other laws and regulations that are jidentified in the
compliance supplenment; and

{3) Funds, property, and other asgets are safeguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee receiVed or administered by
a non-Federal entity.
Local government means any unit of local govermment within a State,
including a county, borough, municipality, city, town, township, parish, local

public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local govermment.

nggz_gzgg;gm means a Federal program determined by the auditor to be a
major program in accordance with § .B20 or a program identified as a major
program by a Federal agency or pass-through entity in sccordance with
§____.215(a).

: Mgngggmgnngxuﬁ;gg means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a wrltten decision as to what corrective action is necessary.

Non-Federal entity means a State, looal government, or non-profit
organization.

Non-profit organization means:

(1) any corporation, trust, association, cooperative, or othexr
organization that: ‘ '

(i) Is operated primarily for sclentific, eduoatlonal, service,
charitable, or similar purposes in the public interest;

{ii) I8 not organized primarily for profit; and

(1ii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term pon-profit organization' includes non—profit institutions

of higher education and hospitals.
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a,

. OMB means the Executlve office of the Pre51dent, Office of Managemént
and Budget : -

Oversight agency for audit means the Federal awardmng agency that
provides the predominant amount of direct fundlng to = recipient not assigned
a cognizant agéncy for audit. When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
responsibilities,  The duties of the oversight agency for audit are described

-in §___.400(b),

Bffective July 28, 2003, the following is added to this defznztlon.

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees: to
be the oversight agency for audit, Within 30 days after any
_reassignment; both the old and the new oversight agency for audit shall
notify: the anditee, and, if known, the auvditoxr of the reassignment.”

' Pass-through entity means'a non-Federal entity that provmdes a Federal
award to a subrecipient to carry out a Federal program,

Program-specific augit means an audit of one Federal program as provided
for in § .200 (o) and § .235, )

Questioned cost means a cost that is questioned by the auditor becauée
of an audit findlng° _ )

(1) Which resulted frOm a violation or possible violatlon of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, 1nclud1ng
funds used to match Pederal funds;™ .

(2) - Whexe the costs, at the tlme of the audlt, are not supported by
adequate documentation; or .

(3) Whexe the costs incurred apﬁear urireasonable and do not reflect
the actions a prudent person would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal

program,

Research: and dezelogﬁeng (R&D) means all research activities, both basic
and applied; and all development activities that are pexrformed by a non-

Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research technigues where such activities utilize the same facilities as other .
research and development activities and where such activities are not included
~ in the instruction function. Development is the systematic use of knowledge

and understanding gained from research directed toward the production of
useful materials, devlces, systems, or methods, includlng design and

“development of prototypes and processes,

gingle andit means an-audit which includes both the entity's financial
statements and the PFederal awards as described in § __ .500.

State means any State of the United States, the District of Columbia,
the Commonwealth of Puérto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the
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Pacific Islands} any instrumentality thereof, any multi-State, regibnal, or
interstate entity which has governmental functions, and any Indian tribe as

defined Iin this section.

Student Financiad Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act

of 1965, as amended, (20 U,8.C. 1070 et seq.) which is administered by the
u.s, Department of Bducation, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies or

research,

Subrecipient means a non-Federal entity that expends Federal awards
received from-a pass-through entity to carry. out a Federal program, but does
not include an individual that is a beneficlary of such a program, A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency.  Guidance on distinguishing between a subrecipient

and a vendor is provided in §  .210.

Types of comp; ance requirements refers to the types of compliance

requirements listed in the compliance supplement, Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking, and,

reporting.

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
"These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. = Additional guidance on distinguishing
between a subrecipient and a vendor is provided in § __ .210. '

Subpart B~-Audite .
8 .200 Audit requirements,

(a) pudit reguired. Non~Federal entities that expend 5300, 000
(8500, 000 for fiscal years ending after December 31, 2003) or more in a year '
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on '
determining Federal awards expended is provided in § . .205,

(b) Sinale audit. Non-Federal entities that expend $300,000 (£500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with § _.500 except
when they elect to have a program—specific ‘audit conducted in accordance with

paragraph (o) of this section.

(c) Program—sgeciﬁic audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § . .235. A program-specific
audit may not be elected for R&D unless all of £ the Federal awards expended
were received from the same Federal agency, or the same Federal agency and. the
same pass-through entity, and that Federal agency, or pass-through entity in

the case of & subrecipient, approves in advance a program-specific audit.

{d) 'Exemption when P al awards expended. are less than 8300,000
for _‘éc endi a r ember 3 2003); Won-Federal
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entities that expend less than $300,000 ($500,000 for fiscal years ending
after December 31, 2003) a year in Fedexal awards are exempt from Federal
‘audit requirements for that year, except as noted in § - ,215(a), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GRO).

(e) Federally Funded Research and Development Centers (FFRDC) .

Management of an auditee that owns or operates a FFRDC may elect to treat the
"FFRDC as a separate entity for purposes of this part.

s L2068 Baeis for determining Federal awards expended.

(a) Determining Federal awards exgeggeg The determination of when an

award is expended shounld be based:on when the activity related té. the awaxd
occurs. Generally, the activity pertaina to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts’ or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property, the receipt of surplus property; the
" receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
" an interest subsidy; and, the period when insurance is in force,

(b) Loan and loan guarantees-(loéns). Since the Federal Government'is_

at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,

except as noted in paragraphs (e) and (d) of this section:

(1) Value of new loans made oxr received during the fiscal year;
plus W . ,
] {2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

{3) Any interest subsidy, cash, or administrative cost allowance
receiyed. © : ) :

{c) Loan and loan guara es (loans) at institutions of hidghe

" education. When loans are made to students of an institution of higher

education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for ‘the prior balances,

(d)  Prior loan and loan guarantees (loans). Loans, the proceeds of

which were réceived and expended in prior-years,; are not considered Federal
awards expended under this part when the laws, regulatlons, and the provisions
of contracts or grant agreements pertaining to such loansg lmpose no continuing
compliance requirements other than to repay the loans.

(e) Endowment fugds._ The cumulative balance of Federal awards forx

endowment funds which are federally restricted are considered awards expended

in each year in which the funds are still restricted.

(f) E;ge rent. Free rent received by itself is not considered a
Federal award expended undexr this part. However, free rent received as part
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. of an . award to carfy out a Federal program shall be included in determining
Pederal awards’ expended and subjeot to audit under this part.

(g) aluing non—ggsh assistance. Federal non-cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplue
property, shall be valued at falr market value at the time of receipt or the
asgessed value provided by the Federal ‘agency,

{(h) Medicare. Medicare payments to.a, non-Federal entity for providing
patient care sexvices to Medicare eligible individuals are not considered
Federal awards expended under this part.

{i) Medicaid. Medicaid payments to a subrecipient for providing
patient care sexvices to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because: reimbursement is on a cost-
reimbursement basis.

(1) ain _loans provided by th tional Credit Union
Admipistration. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Ligquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended, :

s .210 Subreocipient and vendor determinations,

{a) General. An auditee may be a reciplent, a subrecipient, and a
vendor, TFederal awards expended as a recipient or a subrecipient would be
subject to audit undexr this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services. .

{(b) Federal award. Characteristios indicative of a Federal award
recelved by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistance; .

(2) Has 1ts performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal
program compliance reqguirements; and

: (5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass-through entity. o

(c) Payment for goods and services, Characteristics indicative of a

payment for goods and services received by a vendor are when the organization:

(1) Provxdes the goods and services within normal business:
operations;
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(29 Provides simiiar goods or services.to many different
purchasers; : ‘ S

(3) Operates in a competitive environment;

{4)  Provides goods or services that are ancillary to the
operation of the Federal program; and

(5)  1s not subject to compliance requirements of the Federal
program, ' :

(8) Use of +dudgment in determination. There may be unusual
circumstances or exceptions to the listed charactexistics. In making the
determination of whether a subrecipient or vendor relationship exists, the

substance.of the relationship is more important than the forxm of the
agreement, It is not expected that all of the characteristics will be present

and judgment should be used in determining whether an entlty is a subreciplent
or vendor.

{e) Por~grof1£ sgb;gcigient; since this’ part does not apply to foxr-

profit subrecipilents, the pass—~through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable.
compliance requiiements and the for-profit subrecipient's compliance
responsibility, Methods to ensure compliance for.Federal awards made to for-
profit subreciplents may include pre-award audits, monitoring during the
contract; and post-award audits,

(£) Compliance sresponsibility for vendors, In most cases, the

auditee's compliance responsibility for vendors is only to ensure that.the
procurement, receipt, and payment for goods and services comply with laws,
“regulations, and the provisions of contracts or grant agreements. Program
compliance reguirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance ox
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in ¢ompliance
with laws, regulations, and the provisions of contracts ox grant agreements,

§ .215 Relation to other audit requirements,

(a) Audit under this pazrt in lieu of other audits. BAn audit made in

accordance with this part shall be in'lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency’s needs, it shall rely upon and use such audits, The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, oxr GAO to conduct or arrange for additional audits (e.g.,
financial audits, perxformance audits, evaluations, inspections, or reviews)
noxr authorize any auditee to comstrain Federal agencies fxom carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors. .

(b)  Federal agency to pay for additiopal audits. A Federal :agency
“that conducts or contracts for additional audits shall, consistent with other
" applicable Yaws and regulations, arrahge for funding the full cost of. such

additional audits,

11

ATTACHMENT ool
PAGE l(‘ OF .22 .. PAGES




. (c) Request foi rogr o be audited as a majar program., B Federal
agency may request an auditee to have a particular Pederal program audited as
a major program in lieu of the PFederal agency conducting or arranging for the
additional audits., To allow for: planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk~based audit approach described in
$ 520 and, if not, the estimated incremental cost, The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the progranm is to be audited as-a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass—through entity may use the provisions of
this paragraph for a subrecipient.

§ .220 Freguency of audits.

Except for the provisions for biennial audits prdvided in paragraphs: (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period. '

(a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially, This requirement must still be in effect for the biennial period

under audit.

(b) . Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January l, 1995, 1is
permitted to undergo its audits pursuant to this part blennially.

§ . 225 Sanctions,

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as:

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily;

(b} Withholding ¢or disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal awaxrd. '
8§ 230 Audit cogts.

{a) Allowable cogts. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards,  The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acgquisition Regulation (FAR). (48
CFR parts 30 and 31), or other applicable cost principles or regulatlons.
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(b)-. "Dhallowable cogts., A non-Federal enfity ghall nbt”chargé the
* following to a Federal award: - ’

‘ (1) The cost of any audit under the Single Audlit Act Amendments
- of 1986 (31 U.S8.C. 7501 et seq.) not conducted in accordance with this paxt.

’ {2) The cost of auditing a non—Federal entity which has Federal
awards expended of less. than $300,000 ($500,000 for fiscal years ending arfter
December 31, 2003) per year and.is thereby exempted under § __.200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitoxr its subrecipients in accordance with §  .400(d) (3),
provided the subrecipient does not have: a. single audit. . For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass—
through-entity. and address only one or more of the following types of -
compliance reguirements: .activities allowed or unallowed; allowable
costs/cost princmples, eligibility; matching, level of effort, earmarking;

and, reporting

s 235 Program-specific audits.

(a) Program~-specific audit quide available. In many cases, a program-

specific audit guide will be available to provide specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should .
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available, When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide: when

performing & program~specific audit.

{b) 'Program~speclfic audit guide not availabl (1) W¥When a program-
specific audit guide is not available, the auditee and auditor shall have -
basically the same responsibilities for the-Federal program as they would have

for an audit of a major program in a single audit.

{2) The duditee shall prepare the financlal statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant -
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of §  .315(b), and a
corrective action plan conslstent with the requirements of §___.315(c).

(3), The auditor shall:

(1) Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS;

(il) Obtain an understanding of internal control and
perform tests of internal control over the Pederal program consistent with the
requirements of §  ,500(c) for a major program;

(111) Pexform procedures to determine-whether the auditee

has complied with laws, regulations, and the provigions of contracts oxr grant
agreements that could have -a direct and material effect on the Federal program

consistent with the requirements of § .500(d) for a major progkanm; and
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
-prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit flndlng in accordance with the

requirements of §  ,500(e).

{4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the mannerx
presented in this section., . The auditor's report(s) shall state that the audit
was conducted in accordance with this part-and 'include the following:

(i) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented faixrly in all
material respects in conformity with the stated acocounting policiles;

(11} A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(111) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could.
have a direct and material effect on the Federal program; and

{iv) A schedule of findings and guestioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §  .B0B(d) (1) and findings
and questloned costs consistent with the requirements of s___ 505 (d) (3) .

(c) Repozrt submissio cific
(1) The audit shall be completed and the reporting required by paragraph
(a) (2) or (o) (3) of this section submitted within the earliexr of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specifled in a program-
specific audit guide. (However, for fiscal years beginning on or before. June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’s
report(s), or 13 months after the end of the audit period, unless a different
period is specified in.-a program-specific.audit guide,) Unless restricted by
law or regulation, the auditee shall make report copies available for public
inspection,

{2) When a program~specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  ,320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass—through entity the reporting
required by the program-sgpecific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (8) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
. this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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‘s 320(b), as appllcable to a program-specific’ audit, and one copy of this

reporting package shall be submitted to the Federal clearinghouse designated’
by OMB to be retained as an archival copy. Also, when the schedule of
flndlngs and questioned costs disclosed audit findings ox the summary schedule
of prior audit findings reported the &tatus of any audit findings, the auditee
shall submit one copy of the reporting package to the Pederal clearinghouse on
behalf of the Federal awaxding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass~through entity, when-a subrecipient is not regquired to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass~through entity, consistent with the
requirements of §  .320(e) (2). - A subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification

requirement.

(d) Other sections of this part may Qply. Program~specific audits
.230,

are subject to §._ .100 through §  .21BE(b), 'S .220 through §

§  .300 through S .305, §__.,315, § _ .320(f) through § _.320(3), §___.400
through § - .405, § .510 through s__ . 515, and other referenced provisions
of this part unless co: contrary to the pxov151ons of this section, a program-
specific audit guide, or program laws and regulations,

Subpart C~-Auditess
8 ,300 Auditee responsibilities.

The auditee shall:

{a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(b) Maintain intexnal control ovét Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisgions of
contracts oxr grant agreements that could have a material effect on each of its

Federal programs.

{c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs.

(d)  Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with'§ ' .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the xeport submission
due date required by §  .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass“through entity providing Federal awards of the extension,

(£f) . Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § ,315(e) , respectively.

—

§ . 305 Auditor selection,
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{a) Ruditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule") published March 11,
1988 and amended April 19, 1995 [insert appropriate CFR citation), Circular
B-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit -
Organizations, " or the FAR (48 CFR part 42), as applicable {(OMB Circulars are
available from the Officé of Administration, Publications Office, room 2200,
New Executive Office Building, Washington, DC 20503), ~Whenevex possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's business  enterprises, in proouring audit sexrvices as
stated in the A-102 Common: Rule, OMB Circular A~110, or:the FAR (48:CFR part
42), as applicable. ~In requesting proposals- for audit pervices,. the
objectives and scope of the audit should be made clear. Factors to be
cons;dered in evaluating each proposal for audit servicesg include the
respon51veness to the request for proposal, relevant experience, availability
of staff with professional gualifications and technical abilities, the results
of external quality control reviews, and price,

(b)  Restriction on auditor preparing indirect cost proposals. An

auditoy who prepares the indirect cost proposal or gost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded $1
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs, To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after

June 30, 1998.

’ {c) Use of Y8 uditors. Federal auditorsg may pexrform all or part
of the work recuired under this part if they -comply fully with the
reguirements of this part.

§ .310 Financisl statements.

(a) Financial st;gementg The auditee shall prepare financial
statements that reflect its finenciel position, results of operations or

changes in net assets, and, where appropriate, cash flows for the fiscal year
audited, The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requiremeéents of this part;
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §__  .500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federsl awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information regquested by- Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

A1) List individual Federal programs by PFederal agency.:  For
Federal programs included in a cluster of progreams, list inddvidual. Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health Is a major subdivision in the Department of Health and Human
Services.
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" also prepare a corrective mction plan for current vear audit find1ngs.

(2) ‘For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

{3) Provide total Federal awards expended for each individual
Federal program and-.the CFDA number or othexr identifying number when the CFDA

information ie not available.

(4) Include notes that deseribe. the sxgnlflcant accounting
pollcles used in preparing the schedule, . ;

(5) To the extent practical, pass-through entities should
identify in the schedule the tptal amount provided to subrecipients from each

Pederal program.

(6) Include, in eithexr the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstandlng at year end. While not required, it is preferable to
present. thls information in the schedule.

s___-.315 Auamt findings follow-up.

- {a) General. - The auditee is responsible for follow~up and corrective
action on all audit findings. As part of this respons1b11ity, the auditee

shall prepare a summary schedule of prior audit findings. The auditee shall
The

summary schedule of prior audit flndxngs and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§__.510(c). Since the summary schedule may 1nclude audit findlngs £rom
multlple years, it shall include the fiscal year in which the finding

mnltlally occcurred,

{b) Sumna schedule of prior andit: ings ., The summary schedule of
prior audit findings shall report the status of all audit -findings included in
the prior audit's schednle of findings and questloned coste relative to
Federal awards. The summary schedule shall also 1nclude audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph {b) (1) of this
section, or no longer valid or not warranting Ffurther actioh in accoxrdance

with paragraph (b)(4) of this section.

(1) when audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action’

was taken.

(2) When audit findings were not coxrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken ie slgnnflcantly dlfferent from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision; the summary

schedule shall provide an explanation,

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule., A valid reason for congidering an audit
finding as not warranting furthexr actlon ig that all of the following have

ocourred:
(1) Two years have passed since the audit report in which
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the finding occurred was submitted to the Federal clearihghouse{

{11} The Pederal agency or pass- through entity is not
currently following up with the auditee on the audit fznding; .and

(1ii) A management decision was not issued.

(c) Corrective action blan. At the conpletion of ‘the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide. the name(s) of the gontact person(s) respongible for corrective
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit findings or believes corrective
action is not required, then the corrective action plan shall include an
explanatlon and specific reasons.

§.__ .320  Repoxrt submission.

(a) Generdal . The audit shall be completed and the data collection
form described in paragraph (b) of this sgection and reporting package -
descoribed in paragraph (o) of this pection shall be submitted within the
earlier of 30 days after receipt of the auditor's report(s), or nine months
after the end of the audit period, unless a longer period ie agreed to in
advance by the cognizant ox oversight agency for audit, (However, for fiscal
yearg begimming on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or 13 months
after the end of the audit period ) Unless restricted by law or regulation,
the auditee shall make copies available for public inspection,

{b) Data Collection. {1) The auditee shall gubmit. a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, ites Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State: controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with thée requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the forxm, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elemente:

ii) The type of report the auditor igeued on the flnanC1al statements of
the auditee (i.e,, ungualified opinion, quallfied oplnlon, adverge
opinion, or disclaimer of opinion).

'(ii) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial gtatements and
whether any such conditions were material weaknesses.

(iid) A gtatement-as to whether the audit disclosed. any noncompliance whlch
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that significant deficiencies in internal
.control over major programs were discloged by the audit and whether
any such conditions were material weaknesses.

(v) The type of report the auditor issued on compliance for major
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(1)

{xii)

{xv)

{xvi)

programs {(i.e., unquallfieﬂ opinion, qualifled opinion, adverse
opinion, or disclaimer of opinion)

. A list of the Federal awarding agencies whlch will receive a copy of

the reporting package purguant to § «320(d8)(2) of OMB Circular
A-133

A yes or no statement as to whether the auditee gualified as a low-
ripk auditee under §___.530 of OMB Circular A-133,

The dollar threshold used to distinguish between Type A and Type B
programs as defined in. §._ .520(b) of OMB Circular A-133,

The Qg;glgg of Federal Domestic Aspigtance (CFDA) number for each

Pederal program; ag applicable.

The name of each Federal program and identification of each major
program, Individual programs within a cluster of programs should be
listed in the same level of detall as they are listed in the schedule

of expenditures of Federal awards.

The amount of expenditures in the schedule of expendltures of PFederal
awards associated with each Federal program,

Foxr each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requlrements and the total amount of any guestioned costs:

(A) Activities allowed ox unallowed.

(B) " Allowable coste/cost principles.

cy . Cash management, '
{D} Davis-Bacon Act.

(B} Eligibility.

(F) . Equipment and real property management:.

(G) Matching, level: of. effort, earmarking.

(H) Period of availability of Federal funds.
(L) Procurement and suspension and debarment.
(J) Program income.

(X) Real property acquigition and relocation assistance,<
(L) Reporting,

(M) Subrecipient monitoring,

(N} Special tests and provisions.

Auditee Name, Employer Identification Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date.

Auditor Name, Name and Title of Contadt Person, Auditor Address,
Auditor Telephone Number, Signature,, and Date.

Whether the auditee has either a cognizant or over51ght agency for
audit,

The name of the cognizant or oversight agency for audit determined in
accordance with .§_ .400(a) and §__.400(b), respectively..

(3) Uging the information included in the reporting package

described in paragraph (c) of this section, the auditor shall complete the
applicable sectione of the form.  The auditor. shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information inciluded in the form, the auditor’s responsibility
for the information, that the foxrm is not a substitbte for the reporting
package described in. paragraph {c) of this sectlon, and that the content of
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the form is limited to the data elements prescrlbed by OMB.

{e) . Reporting package. The reportlng package shall 1nclude the:

(1) ‘ Financial statements and schedule of expenditures of
Federal awards discussed in §__..310(a) and §.__...310(b), respectively;

(2) Summary schedule of prior audit findings discuspsed in
§_ .315(b);

(3) Audito;!s report (8) discussed in 5 _.505; and

(4) Corrective action plan discussed in §_.__.315(0).

(d) Submission to clearinghouse., All auditees shall submit to the Federal

clearinghouse designated by OMB.a single copy of the data collection form
described in paragraph (b) of this gection and the reporting package described
in paragraph (¢) of this gection,

{e) dditional misgsio; subrecipient (1) In addition to the
requlrements discusgsed in paragraph (d) of thig sectlon, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (o) of thies section .for each pass-
through entity when the schedule of findings and questioned costs disclosed
‘andit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of anz gudlt findings relatlng to Federal awards that the pass-through entlty
provided,

(2) Instead of submittlng the reporting package to a pass-
through entity, when a subrecipient is not requireéd to submit a reporting
package to a pass-through entity pursuant to paragraph () (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name; “amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and guestioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award{s) that the pass- through entity
prov1ded. A subrecipient may submit a copy of the reporting package described
in paragxaph (¢) of this section to a pass-through entity to comply with this
notification regquirement,

(£) Requests for report copieg. In response to_requests’by a Fegeral

agency or pass-through entity, auditees shall submit thé appropriate copies of
the reporting package described in paragraph (o) of this section and, if
requested, a copy of any management letters issued by the auditor.

(g) Report retention re e . Auditees ‘'shall keep one copy of
the data collection form described in paragraph (b) of this: section and one
copy of the reporting package described in paragraph (¢) of this section:on
file for three years from the date of submission to the Federal clearinghouse
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Gesignated by OMB. Pess—through entities shall keep subrecipients’
submissions on file for three years from date of receipt,

(h) Clearinghouse resgonexbilities. The Federal clearlnghouse
designated by OMB shall distribute the reporting packages recelved in

accordance with paragraph (d)(2) of this section and §__ _.235(e) (3) to
applicable Federal awarding agencies, maintain a data base of completed
audits; provide appropriate information to Federal agencies, and follow up
with known auditeeg which have not submitted the reguired data collection

forme and repoxting packages. -

(&) Clearinghouse gddgess. The address. of the Federal clearinghouse
currently designated by OMB ie Federal Audit Clearinghouse, Bureau of the

Census, 1201 E, 10th Street, Jeffersonv1lle, IN 47132,

3) Elec;ronac £iling. Nothing in this. part shall preclude electronic
submissions to the Federal clearinghouse in such manmer as may be approved by
OMB, With OMB approval, the Federal clearlnghouse may pilot test methods of

electron:c suhm1551ons. . .

Subpart D~~-Federal Agencies and Pass~Through Entities
E___ .400 Responsmbilzties.

(a) ognizant agency for audit responsibilitles. Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit, The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OME makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending orn or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predomlnant
amount of direct funding shall be based upon direct Pederal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter., For example, audit cognizance for periods ending in 1997 through
2000 will be determined based on Federal awards -éxpended in 1995, (Howevar,
for States and local- governments that expend more than $25 mllllon a year in
Tederal awards and have previously assigned . cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning

after June 30, 2000, )

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recmpient's fiscal years endlng 1n
2004, 2009, 2014, and every flfth year thereatter. For example, audit’
cognizance for periods endlng in 2006 through 2010 will be determined based on
Federal awards expended in 2004, (However, for 2001 through 2005,the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determlned, a Tedexral
awarding agency with. cognizance for an auditee may reassign cognizance to.
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditox of the reassigoment. The cognizant

agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors. e
(2) Consider auditee requests for extensions, to the report
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" pubmission due date required by §__.320(a). The cognizant agency for audit
may grant extensions for good cause. '

(3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations,

(4) Promptly inform other affected Federal agencies and
approprlate ‘Federal law exnforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts; as required by GAGAS
or laws and regulations,

{5} Advige the auditor and, where approprlate, the auditee of
any deficiencles found in ‘the audits when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take  corrective action. “If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass- through entities of the
facts and make recommendations for follow-up action., ‘Major inadequacies or
repetit;ve substandard performance by auditors shall be referred to
approprlate State llcensing agencies and professional bodies for dlsclplanary

- action.

(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audite made
pursuant to this part, s0 that the additional audits or reviews build upon
audits performed in accordance with this part. =

{7) Coordinate a management deczsion for audit findings that‘_;
affect the Federal programs of more than one agency.'

(8) Coordinate the audit work and reporting respon51bi11t1es
among auditors to achieve the most cost-effective audit.

{9) For bilennial audits permitted under §___.220, consider
auditee requests to gualify as a low-risk auditee under § .530(a) .

(b} rsight agency for sudit onsibilit . An auditee which
does not have a designated cognizant agency. for audit will be under the
general oversight of the:Pederal agency determined in accordance with
§.___.105. - The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requestgd. :

(2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit, .

(c) Federal awarding agency respongibilities., The Federal awarding

agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awarde made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award ig for R&D. When some of this information ie hot available, the Federal
agency shall provide information necessary to clearly describe the Federal
award,

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the prov;slons of contracts oxr grant
agreements,

(3} Engure that audits are completed and reports are received
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in a't:ixr;ely manner and in acoordance w;ith the requirements of this part.

(4) Provide technmcal advice and counsel to auditees and
auditore as regquested,
(5) Issue a management decision on audit findings within six

months efter receipt of the audit report and emsure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person respo:psible foxr prov:Ld:Lng annual updates
of the compliance supplement to OMB.

(8) Paps-through entity responsibilities. A pass—through entity shall

perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each
subrecipient of CFDA title .and number, award name and number, awaxrd vear, if
the award is R&D, and name of Federal agency. When some of this information
is not available, the pass-through entity sghall provide the best information

available to describe the Federal award.

(2) Adviee subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreementg
ag well as any supplemental requirements imposed by the pass-through entity.

: {3) Monitor the activ:Lt:es of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of ‘contracts or grant agreements and
that performance goals are achieved,

(4) Ensure that subrecipients expending $300,000 ($500,000 for
flgoal years ending after December 31, 2003) or more in Federal -awdrds during
the subrecipient's fiscal year have met the aundit requirements of this part

for that fiscal year.

{5) © Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit repoxt and ensure that the
subrec:.plent takes appropriate and timely corrective action.

' (6) Consider whether subrecipient audits necess:tate
adjustment of the pass-through entity's own records.

(7) Require each subrecipient to permit the pase-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

i —1i1 Management deo;sion.

i (a) General . 'I‘he management dec:LSJ.OI). shall clearly state whether or
not the audit findlng ie puetained, the reasons for the decision, and the
expected auditee action to repay disallowed costs; make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
t:.metable for follow-up should be given.. Prior to issuing the management
decision, the Federal agency or pass-through entity may request
additional information or documentation from the auvditee; including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The Management decision should descrabe any - appeal procesg

available to the auditee.
{b) Féderal agency. As provided in §__ _.400(a){7), the cognizant

agency for audit shall be responsible for cbord:.nat:mg a management decision
for audit findings that affect the programs of more than one Federal agency.
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As provided in §___.400(c)(5), a Federal awarding agency is responsible . for
imsuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case

basis by agreement among the Federal agencies concerned. ’

(¢)  Pass-through entity. As provided in §, __.400(d)(B), the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d)  Time requirements. The entity responsible for making the
management decision shall do so within six months of receipt of the audit
report, Corrective action should be initiated within six months after receipt
of the audit report and proceed as rapidly as possible,

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance
with §___.510(0).

Bubpaxrt E~—Audit6re
§___.500 Soope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each guch audit shall encompass the financlal statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizationmal unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards. shall
be for the same fistal year, .

(b) Finsncial statements., The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. . The
‘auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole,

{c) * Internel coptrol, {1) In'addition to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a-low

assessed level of control risk for major programs. : .

(2) Except as provided in paragraph (o)(3) of this section,
the auditor shgll:

(i) Plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

{i1) Perform testing of internmal control as plamed in
paragraph (a) (2) (1) of.this‘section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing ox
detecting noncompliance, the planning and performing of testing described in
paragraph: (c) (2) of this section are not reguired for those compliance
requirements. However, the auditor shall report & significant deficiency
{including whether any such condition is a material weakness) in accordance
with §____.B10, assess the related control risk at the maximum, and consider
whether additional compliance tests are required because of ineffective
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internal control .

{d} mgliance. (1) 1In addition to the regquirements of GAGAS, the
audltor shall determine whether the auditee has complied with . laws,
regulat:xons, and the provisions of contracte or grant agreements that may have *
a direct and material effect on each of its major programs.

{2) The principal compliance requirements applicable to most
Federal programs and the compliance reqguirements. of the largest Federal
programsg are mcluded in the compliance supplement,

(3) For the compliance reguirements related to Federal
programs contained in the compliance gupplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements. and the changés are not reflected in
the compliance supplement, the auditor shall determine the current compliance
regquirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
‘types of compliance requirements contained in the cpmplzance supplement as

guidance for identifying the types of compliance requirements to test, and
detennme the requirements governing the Federal program by reviewing the

provisions of contracte and grant agreements and the laws and regulations
Q:eferred to in such contracts and grant agreements.

' {4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance.

(e) Audit follow—up_. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior sudit findings prepared by the auditee in accoxdance with

___.315(b), and report, as. & current year audit finding, when the aunditor
concludes that the summaxry schedule of prior audit findings materially
migrepresents the status of any prior audit finding, The audltor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relateg to a major program in the ourrent year.

(£) Data Collection Form. As required in §__ .320(b)(3), the auditor
shall complete and sign speclfied sections of the data collection form.

5___.505 audit reporting. SRR

The auditor's report(s) may be in the form of either conbined or
separate reports and may be organized differently from the manner presented in
this section, The auditox's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (ox c’iisclalmer of op:mlon) as to whethexr the financial
statements are presented fairly in all material reppects in conformity with
generally accepted accounting principles and an épinion (or disclaimer of
opinion) as to whether the schedule of expendltures of Federal awards is
presented fairxly in all material respects in relation to the flnancs.al
statements taken as a whole.

(b) A report on intermal control related to the flnan‘c:tal statements °
and major programs. This repoxrt shall describe the scope of tésting of
internal control and the results of the testg, and, where appllcable, refer to
the separate schedule of find:.ngs and questioned costs described in paragraph

() of this section.

(¢) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements. This report shall also include
an opinion (or disclaimer of opinlon) as to whether the auditee complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
appllcable, refey to the separxate schedule of findings and questloned costs
described in paragraph (d) of this section,

() A schedule of findings and questzoned coste which shall include
the following three components:

(1) A summary of the auditor's results which shall include:

(1) The type of report the auditor issued on the
financial statements of the auditee (i.e., uncualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

(11) Where applicable, a statement that aignlflcant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
noncompliance which is material to the financiel statements of the auditee,

(iv) Where applicable, a statement that significant

deficiencies in internal control over major programs were disclosed by the audit

and whether any such conditions were material weaknesses;

{v) The type of report the auditor issued on compliance
for major progrems (i,e., unqualified opinion, qualified opinion, adverse
opinjon, or disclaimer of opinion);

(vi) A ptatement as to whether the audit disclosed any
audit findings which the auditor is required to report undexr §_. _.5l0(a);

(vii) An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programs, as described in § .520(b); and

(ix) A estatement as to whether the auditee qualified as
a low-risk auditee under §___.530,

(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.

{3).  Findinge and questioned costs for Federal awards which
ghall include audit findings as defined in E___.510(a).

(1) audit findings (e.g., internal control £indings,
compliance findings, questioned costs, or fraud) which relate to the same
iesue should be presented as a gingle audit finding. where practical, audit
findings should be organized by Federal agency or pass- through entity.

(41) . audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d)(2) and (4) (3)
of this section; respectively, should be reported in both seéctions of the .
schedule., However, the reporting in one section .of the schedule may be in
summary foxm with a reference to & detailed reporting in the other section of

the schedule,
.510  Audit findings.

¢
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' (a)  Audit findi reported. The auditor shall report the following
as audit f:ndlngs in a schedule of findings and questioned costs:

(1) S1gn1ficant deficilencies in internal econtrol over major
programs. The auditor's determination of whether a deficiency in internal
control ip a significant deficieicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compllance supplement. The auditox
shall identify significant deficlencies which are individually ox oumulatively

material weaknesses.

(2) Matermal noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a majoxr program.
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reportmng an audlt finding is in relation to a type of compliance
regquirement for a major prodram or an audit Objectlve identified in the

compliance supplement.

(3) Known cuestioned costs which are greater than $10,000 for
a type of compliance recquirement for a major program. -Known questioned costs
are those specifically identified by the auditor. 1In evaluating the effect of
questioned cogts on the opinion on compliance, the auditor considers the best
estimate of total costs cuestioned (likely ¢uestioned costs), not just the -
questioned costs specifically ldentified (known questioned costs). . The
anditor shall also report known gquestioned costs when 11kely questioned costs
are greater than $10 000 for a type of compliance requirement for a major
program. In reporting questloned costs, the auditor shall include information
to provide proper perspective for Judging the prevalence and conseqguences of

the questioned costs.

(4) Known cuestioned coste which are greater than $10,000 for
a Federal program which is not audited as a major program, Except for audit »
follow-up, the auditor is not required under this .part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which ig not audited as a major
program. However, if the auditor does become aware of guestioned costs for a
Federal program ‘which is not audited ae a major program (e.g., as part of
andit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

The

{5) The circumstances concerning why the auditor's report on
complience for major programes is other than an ungualified oplnion, unless
such circumstances are otherwise reported as audit findzngs in the schedule of
findings and questioned costs for Federal awards,

{6) ° Knovwn .fraud affecting a Federal award, unless such fraud
is othexrwise reported as an audit Ffinding in the schedule of findings and
guestioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports undex: the direct reporting

réquirements of GAGAS.
(7} Instances where the results of audit follow-up procedures

disclosed that the summary schedule of prior audit findings prepared by the .
auditee in accordance with 5 .315(b) materially misrepresents the status of

any prior audit finding.

{b) Audit finding detadil Audit findings shall be presexted in
sufficient detail for the audltee to prepare a corrective action plan and take

' gorrective action and for Federal agencies and pass-through entities to arrive

at a management declsion. The following specific informatlon shall be
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA title and nunber, Federal award number and yeaxr, name of
Faderal ageﬂcy, and name .of the applicable pass-through entity, When
information, such as the CFDA title and number or Federal award number, is not
available, the auditoxr shall: provide the best znformat:on available to
describe the Federal award,

(2) The oriteria or specific¢ regquirement upon Whlch the audit
findlng is based, including statutory, regulatory, or other citation,

(3) The condition found, including facts that support the
deficiency identified in the audit finding.

{4) Identification of questioned costs and how they were
computed. o

(5} Information to provide proper perspective for. judging the

prevalence and consequences of the audit findings, such as whethex the audit
findings represent an ilsolated instance oxr a systemic problem., Where
appropriate, instances identified shall be related to the universe and the
number of caseg examined and be quantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and FPederal agency, or pass-through entity in the
case of a subrecipient, to pexmit them to determine the cause and effect to
facilitate prompt and proper corrective actiom.

(7) Recommendations to prevent future occurrenceg of the
deficiency identified in the audit finding,

(8) Views of responsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical,

{c) Reference pumbers, - Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of ‘the auwdit findings during follow-up,

§___.51b Audit working papexs. ‘
(a) Retention of working papers. The auditor shall retain working

papers and reports for & minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight ageney for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pagse-through entity, or auditee isg
contesting an audit finding, the auditor shall contact the partles contesting
the audit finding for guidance prior to destruction of the working papers and
reports.

{b) Accessg to working papers. Audit working papers shall be made
avallable upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, ae part of a guality review, to resolve audit
findings, or to carry out oversight respomsibilities consistent with the
purposes of this part.. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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§___.520 Major program determlnatmon.

(aa) General. The auditor shall use a nsk~based approach to determlne
which Federal programs are major programs, Thig risk-based approach shall
include consideration of:  Current and prior audit experience, oversight by
Federal agencles and pass—through entities, and the ipherent risk of the
Federal program, The process in paragraphs (b) through (1) of this section

shall be followed.

(b) Step.1.,. (1) The auditor shall :idenfify the larger Federal
programs, which ghall be labeled Type A programs. Type A progrems are defined
as Federal programs with Federal awards expended during the aud:u: perzod ‘

exceeding the larger of:

(i) $300,000 or three percent (.03) of total Federal

awards expended in the case of an auditee for which total Pederal awaxds
expended equal or exceed $300,000 but are less than or equal to $100 million.

T (44 $3 million oxr three-tenths of one percent {,003) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to 310
billion.

{1id) $30, mlll:on or 15 hundredths of one percent (,0015)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1)
of this sectlon shall be labeled Type B programs. _
(3) The inclusion of large loan and loan guarantees (ioans)

should not result in the exclusion of other programs as Type A programs. When
a Federal program prov:Ldlng loans significantly affects the number or size of
Type A programs, the auditor shall comsider this Federal program as a Type A
program and exclude ite values in determining other Type 2 programs,

(4) For biennial audits permitted under §___.220, the
determination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period.

{c) Step 2. (1) The auditor shall identify Type A programs which are
low-rigk. For a Type A program to:be considered low-rigk, it shall have been
audited as a major program in at least one of-the two most recent audit
periods {in the most recent audit perlod in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §___.510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under §5_ - .B10(&)(3) and §___.510(a) (4),
fraud under §___.510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under §___.510{a)(7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §.____ :525(0),
S .B25(d)(1), §___.B25(d)(2), and §__ _.525(d)(3); the resulte of audit
follow-up; whether any changes in personnel. or systems affecting a Type A
program have significantly increased risk; and apply profess:.onal Judgment in

determlning whether a Type A program is low-risk.

{2) Notwithstandmg paragraph () (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necegsary
for a large Type A program to be audited as major each year at particular
recipients to allow the Pederal agency to comply with the Government
Management Reform Act of 19894 (31 U.s.C, 3515), The Federal agency shall
notify the recipient and, .if known, the auditor at least 180 days prior to the
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end of the fiscal year'to be audited of OMB's approval.

(a) Btep 3. (1) The auditor shall identify Type B programs which are

high-risk using professional judgment and the criteria in §___.525. However,
should the auditor select Option 2 under Step 4 (pavagraph (e)(2)(i)(B) of

this section), the auditor is not required to identify more high-risk Type B
programg than the number of low-risk Type A programs. Except for: known
significant deficlencies in internal control ‘or compliance problems as discussed
in F___.82B(b) (1), §____ .525(b)(2); and §....v525(e) (1), a‘single criteria in
5.__.525 would seldom cause a Type B program to be considered high-risk.

(2) The auditor is not expected to perform risk apsesgnments on
relatively esmall Federal programs, Therefore, the auditor is only recuired to
perform risk assessments on Type B programs that exceed the larger of:

(1) $100,000 or three~-tenths of one percent (.003) of
total Federal awards expended when the auditee hag leseg than or equal to $100
million in total Federal awaxds expended,

(i1)  £300,000 or three-hundredths of one psrcent (.0003)’
of total Federal awards expended when the auditee has more then .$100 million
in total Federal awards expended.

(e). Step 4, At & minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
Type A programs 1dentif1ed as low-risk under Step 2 (paragraph. (g){l) of this
section).

{2) (i) High~rlsk Type B programs as identified under
elther of the following two options:

(A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(1)(n) doeg not reguire the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low~xriek under Step 2.

(B} Option 2,  One high~rigk Type B program for
each Type A program identified as low-risk -under Step 2.

(ii) When identifying which high~risk Type B programs to
audit as major under either Option 1 ox 2 in paragraph {e) (2) (i) (a) oxr (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of

© time,

T {3) Such- additional programs as may be necesgary to comply
with the percentage of coverage rule discussed in paragraph. (f) of this
section, This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs.

(£) Percentage of coverage gulgl The auditor shall audit as major

programs Federal programs with Pedleral awardg expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended.  If the
auditee meets the criteria in §___,530 for a low-Y¥igk auditee; the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 pereent of total
Federal awards. expended.

(g) Documentation of rigk. 'The auditor shall document in the working
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- material to the Federal program,
" consider criteria, such as described in paragraphs (b),

papers the risk analysis process used in determining major programs.

{h) Aunditor's Judgmen . “When the major program determination was
performed and documented in accordance with this part, ‘the auditor's judgment
in applying the risK-based approach: to determine major programs shall be
presumed correct, Challenges by Federal agencies and pass- through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditers guidance about

‘the risk of a partlcular Federal program and the auditor shall consider this

guidance in deteimining major programs in audits not yet completed.

(i) Deviation from use of fisk oriteria, For :Eirst-year audits, the

auditor may elect to determine majoxr programs as all Type A programs plug any
Type B programs as necessary to meet the percentage of coverage rule discugsed
in paragraph (£) of this section, Under this option, the auditor would not be

requlred to perform the procedures discussed in paragraphs (o), {(d), and (e)
of this gection, .
(1) A first-year audit is the first vear the entity is audited

under thig part or the first year of a change of auditors,

(2) To ensure that a Erequent change of auditors would not -

preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three yeaxrs.

525 Criteria for Federgl program »isgk,

{a) General. The auditor's determination should be based on an

overall evaluation of the risk of noncompllance occurring which could be
The auditor shall use auditor judgment and
(¢), axd (d) of this

section, to identify risk in Federal programs. Aalso, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass~through entity. .

{b) Current and prior audit experience, (1) Weaknesses in intermnal
control over Federal programs would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management’s adherence to:applicable laws ang
regulations and the provisions of contracts and grant agreements and the .,
competence and experience of personnel who administer the Federal progrems,

(1) A Federal program administered under miltiple
internal control structures may have higher risgk. When assessing risk in a
large single audit, the auditor shall consider whether weakneeses are isolated
in a single operating unit (e.g., one college campus) or peérvasive throughout

the entity.

{id) When significant parts of a Federal program are
passed through to subregipiente, a weak system fox monltormg gubrecipients

would indicate higher risk.

(Lii) 'J?he' extent to which computer processing is used to
administer Federal programs, as well as the complexity of that processing,
ghould be considered by the auditoxr in assessing risk, New and recently
mod:.fled computer systems may also indicate rigk.

{2) Prior audit findings would J.ndlcate higher risk,
paltlcularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

(3) Federal programs not recently audited as major programs
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may be of higher risk than Federal programs reoently audited as major programs
without audit findings|

(¢) Oversight exercgiged by Federal agenciep and pass- tgrough entities .

(1) oOversight exercised by Federal agencies or pass-through entities could
indicate risk, For example, recent monitoring or: other reviews performed by
an oversight entity which disclosed no significant problems would indicate

lowexr risk., ~However, monitoring which disclosed gignificant problems, would

indicate higher risk.

(2) Federal agencies; with the concurrence. of OMB, may
identify Federal programs which are higher risk, OMB plang to provide this
identification in the compliance supplement.

(d) Inherent risk.-of the Federal program. -(1) . The nature of a .

Federal program may indicate rigk. ~Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goode and services.. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll coste may
have a high-fisk .for time and effoxt reporting, but otherwise be at low-risk,

' {2) The phase of a Federal program in its life cyclé at the
Federal agency may indicate risk, For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time~-tested regulationg, Also, significant changes in Federal programe, laws,
reg;lations, or the provisions of contracts or grant agreements may increase
ris

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk., For example, during thé first and last years that
an auditee participates in a Federal program, the risk may be hlgher due to
start-up or closeout of program activities and staff,

(4) Type B programs with 1arger Federal awards expended would
be of higher risk than programs with’ substantnally smaller Federal awards
expended.

s___.sso Critexia for a 1ow~risk auditee,

An auditee which meets all of the followzng conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-rigk auditee and be eligible for reduced audit
coverage in accordance with §__ .520:

(a)» Slngle audits were performed on an annual basis in accoxdance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify ae a low-risk auditee, unlegs agreed to in advance by the
cognizant or oversight agency for audit:

{b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were wngualified, However, the
cognizant or overmight agency for audit may judge that an opinion
quiliflcation does not affect the management of Federal awards and provide a
waiver.

(c) There were no deficiencies in internal control which were
identified as material weaknesses under the requlrements of GAGAS. . However,
the cognizant or oversight agency for audit may judge that any identified
materaal weaknesses do not affect the management of Federal awards and provide

a walver.
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(d) None of the Federal programs had audit. flndlngs from any of the

following in either of the preceding two years (or, in-the cape of biennial
audite, preceding two audit periodds) in which they were clasgified as Type B

programs;

(1) . Internal control deficiencies which were identified as
material weaknesses;
{2) Noncompliance with the brovisions of laws, regulations,

contracts, or grant agreements which have a material effect on the Type A
program; Ox

(3} Known oxr llkely cquestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year,

Bppendix A to Part ~ .Data Collection Form {Form SF-SAC)
[insert SF-SAC C after finalized)

Appen@ix B to Part __ ~ Circular A-133 cOmpliance Supplement
Note: Provieional OMB Circular 3-133 Compliance Supplement is available
from the Office of Administration, Publications Offlce, room 2200, New

Executive office Building, Washington, DC 20503,

’
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH.CALIFORNIA 90815 e (562)570-4000 e FAX:(562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSJO'CI/};E AGREEMENT "‘Agreement’) is made and
entered uly , 20 and between
United Shiks Va’femns Tnfiativé | , a Cnl’i‘\‘mia nonpratit
[corporation, parthership- -dbal, whose business address’ is

2001 River Avenye . | ovo Bgad\) CA 99810
(hereinafter referred to as “Busirréss Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that prowdes a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act’), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows: ~
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

Safeguards.  Business Associate agrees to use appropnate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations. ~
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the

- Covered Entity of any use or .disclosure of protected health

information by Business Associate not permitted by this Agreement,

any security = incident involving electronic protected health

information, and any breach of unsecured protected health

information without unreasonable delay, but in no case more than

thirty (30) days following discovery of breach.

1. Business Associate shall provide the following information in
such notice to Covered Entity:

(a)  The identification of each individual whose unsecured
protected health information has been, or s
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

() ~ A description of the type of unsecured protected
health = information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d)  The identity of the person who made and who
received - (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing

- to mitigate the damages and protect against future
breaches; and

() Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including.
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves. :

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act. .

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity 'shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’'s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate's Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.
Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity’'s request in order to
meet the requirements under 45 CFR § 164.524. If Business
Associate maintains an electronic health record, Business
Associate shall provide such information in electronic format to
enable Covered Entity to fulfill its obligations under the HITECH
Act.

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. .

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary .determining the
Business Associate’s compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may  disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for.
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Assomate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health mformatlon
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by-law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Assomates use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy-
Rule if done by Covered Entity, except that this restriction is not intended

............
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

- TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.
Effect of Termination. :

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

ATTACHMENT ... G.......
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as withesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party. ‘

MISCELLANEOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. '

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein. ‘

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the.

duties under this Agreement or any alleged negligent or intentional act,
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13.

14.

15.

16.

17,

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and’

is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceedmg between the partles to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal dellvery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as

- a reference, without the prior approval of the City Manager or designee.

THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to

or entered for the purpose of creating any benefit or right for any person or

entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

United 3"2{,29 yd’aam lni‘f’«'a‘ﬁve ,

(Name of Business Associate)

a C:‘a' 'FOTV\IM V\OY\D‘(OH

, (corporatjon, j )
22 20ptf | % w
Tlte A‘Xj ij’ Oﬁ
9[)_ 4 oy A/ L]
Title: /}/(f ﬁ/f/ /ZSVLMJLV”

CITY OF LONG BEACH, a municipal
corporation

‘ Assistant’ Sty Mgnager
e [y "
55@:{; /5" 20 M By W )%Jw L EXECUTED PURSUANT
L Clty Manager or designee 10 secTion 301 oF
THE CITY CHARTER,

“City"

The foregoing Agreement is hereby approved as to form this 253 day of

7@% 204

CHARLES PARKIN, City Attorney

N Q%d/ﬂ'r”“

Deputy
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2526 GRAND AVENUE » LONG BEACH, CALIFORNIA B0816 » (662)670-4000 « FAX: (562) 670-4049

CERTIFICATION REGARDING DEBARMENT

By sighing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below

1.

The certification ih this clause is a materlal representation of fact upon which
reliance was placed when this transaction was entered into. If It is later determined
that the reciplent of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction ongmated may pursue avallable
remsdles, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide Immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed circumstance.

.The terms "covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier

covered transaction,” ‘“participant,” "person,” “primary ~covered - transaction,”
"principal,” “proposal,” and "voluntatily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 125489,

The reciplent of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which

this transaction origmated

“The recipient of Federal assistance funds further agrees by ‘submitting this document '

that it will include the clause titled "Cetfification Regarding Debarment, Suspension,
ineligibility and Voluntaty Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions, .

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification Is erroneous, A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this

ATTACHMENT il |
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clause, The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person. in the ordmary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters Into a lower tier covered
transaction with a person who is suspended, debarred, inefigible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment,

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number'Q&O_S_ZZSBM!&bContract Agency:_(Zn'Lfd Stales VeTexans Imi"'n’d"fv(
N nd Title of Autlfpfized Representative: // / (onH / (Dc/“
/wm, 7/4//1/
gnat fe Date
ATTACHMENT «rocolheeenns
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- CITY OF LONG BEACH -

DEPARTMENT OF HEALTH AND HUMAN SERVICES

" 2625 GRANbAVENUE . LONGBEACH. CAUFORNIA 90815 . (562) §70-4PDO » FAX: (862) 570-4040

CERTIFICATION REGARDING LOBRYING

| Contractor(s) and Iobbylst firm(s), as defined in the Los Angeles County Code Chapter

2160 (ordinance 93-0031), retained.by the Contractor, shall fully comply with the
requirements as set forth in sald. County Code. The Contractor must also certify in writing
that It is famillar with the Los Angeles County Code Chapter 2,160 and that all persons
acting on behalf of the Contractor will comply with the County Code, , .

Fallure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a matertal breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civll action.

The Contractor is prohlblted by the Department of Interior and Reléted Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Gode of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of Influencing or attempting to Influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents,

The Contractor must certify in writing that they are famiharvw:th the Federal Lobbyist
Requirements and that all persons and/or subcontractors actmg on behalf of the Contractor
will comply with the Lobbyist Requirements.

Fallure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penaltles The undersigned certifies, to the best of his/her knowledge and belief, that;

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents,

2. If any funds other than Federal appropriated funds have been pald or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress In connection with this Federal contract, grant, loan, or
.cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying” in accordance with its Instructions.

et
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. j

4. This certification is a materlal representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall-be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,

Agreement Numberd40522U90061306Contract Agency: Untted S‘fa“ts Velevan thalive

Name and Titlwmﬁzed Representative: ' it Escc Dir
ny / 9 ;mL/ / ‘7/
"I Date
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