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CONTRACT FOR WEED AND SEED SERVICES
IN POLICE BEATS 4 AND 5

31107

THIS CONTRACT FOR WEED AND SEED SERVICES IN POLICE BEATS

4 AND 5 (this “Contract”) is made and entered, in duplicate, as of February 10, 2009 for
reference purposes only, pursuant to a minute order adopted by the City Council of the
City of Long Beach at its meeting on September 23, 2008, by and between THE
CALIFORNIA CONFERENCE FOR EQUALITY AND JUSTICE, INC., a nonprofit
California corporation (“Organization”), with offices located at 444 West Ocean
Boulevard, Suite 940, Long Beach, California 90802 and the CITY OF LONG BEACH, a
municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Justice (“DOJ”) for a program that aims to prevent, control and reduce violent crime, drug
abuse and gang activity to residents of the City in Police Beats 4 and 5 (the “Weed and
Seed Program”); and

WHEREAS, the Weed and Seed Program is designed for neighborhoods
with persistent high levels of serious violent crime and corresponding social problems
and is a community-based, comprehensive, multi-agency approach to law enforcement,
crime prevention and neighborhood restoration (the “Weed and Seed Services”); and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide Weed and Seed
Services to residents of the City in Police Beats 4 and 5 and the City has selected
Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides Weed and Seed Services to residents of
the City in Police Beats 4 and 5; and

WHEREAS, the City wishes to support these services by providing Weed
and Seed Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
1
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a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and
WHEREAS, Organization agrees to perform services and to provide the
City with the information and supporting documentation required herein;
NOW, THEREFORE, in consideration of the terms and conditions
contained in the Contract, the parties agree as follows:
Section 1. The above recitals are true and correct and are incorporated
in the Contract.
Section 2.
A. Organization shall provide Weed and Seed Services to
residents of the City in Police Beats 4 and 5 in accordance with Attachment “A”
entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C”
entitled “Office of Management Budget (“OMB”) Circular A-110", Attachment “D"
entited OMB Circular A-122", Attachment “E” entitled “OMB Circular A-133",
Attachment “F” entitled “Health Information in Compliance with the Health
Insurance Portability and Accountability Act of 1996 Agreement”, and Attachment
“G” entitled “Certifications Regarding Lobbying; Debarment, Suspension and Other
Responsibility Matters; and Drug-Free Workplace Requirements”, all of which are
attached hereto and incorporated by reference.
B. Organization shall adhere to all policies, procedures, rules
and regulations established by DOJ and sources including but not limited to the
OMB Circulars, Code of Federal Regulations, United States Codes, this Contract,
the City's contract with DOJ for the funds dispersed under this Contract, and all
Information Bulletins issued by the City’s Department of Health and Human
Services, Human and Social Services Bureau. In addition to and without in any
way limiting the foregoing, Organization shall comply with all laws and regulations
set forth in 28 CFR Part 70, Attachment “H".

Section 3. The terms of this Contract shall commence at midnight on
2
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October 1, 2008, and, unless sooner terminated as provided herein, shall terminate at
11:59 p.m. September 30, 2009.
Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind cash match at a
dollar for dollar rate of funds received from the City under this Contract. Further,
Organization shall maintain cash reserves equivalent to three (3) months of
funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Five Thousand Two Hundred Fifty Dollars ($5,250.00)
over the term of this Contract. These funds shall be used to provide services
within the City of Long Beach. Upon execution of this Contract, the City shall
disburse the funds payable hereunder in due course of payments following receipt
from Organization of billing statements in a form approved by the City showing
expenditures and costs identified in Attachment “B”.

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City’s Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) in expenditures shall not cause the
amount of the total budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and documentation of any matching

funds to each invoice. Failure to submit an invoice and its accompanying

3
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documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses
or inadequate documentation shall result in a Disallowed Cost Report. The
Disallowed Cost Report is intended to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and other similar
reasons. In the event that an item is disallowed in the invoice, Organization will be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) received by it thirty (30) days
after Organization provided the services relating to that invoice; (b) including
inallocable or ineligible expenses; or (c) for the unauthorized expense of funds
requiring written approval for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work, and
demographic data of the populations served certified by one of Organization’s
officers or by its Executive Director. The City reserves the right to refuse payment
of any outstanding invoice if Organization fails to submit a final invoice and reports
within fifteen (15) days of the end of the Operational Year.

G. If the City is unable to draw down funds from DOJ for
reimbursement to Organization due to failure of Organization to submit required

fiscal and programmatic documents within fifteen (15) days after the end of the
4
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Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless DOJ releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

l. All reimbursement by the City is contingent upon the City's
receipt of funds from DOJ. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from DOJ sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and DOJ, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization's normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or DOJ reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then City will terminate all activities of Organization
5
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, AIDS, AIDS related condition, age, disability or handicap.
Organization shall take affirmative action to assure that applicants are employed

or served, and that employees and applicants are treated during employment or
6
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services without regard to these categories. Such action shall include but not be
limited to the following: employment, upgrading, demotion or transfer; recruitment
or recruitment advertising; lay-off or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will
not secure workers’ compensation or pay unemployment insurance to, for or on
Organization’s behalf; and (c) the City will not provide and Organization and
Organization’s employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization’s employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior

written consent of the City. Any attempted assignment or delegation shall be void, and
7
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any assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization's control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not

less than One Million Dollars ($1,000,000) per occurrence and Two Million
8
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Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions and their officials, employees and agents.

(2) Workers’ Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for

abuse and molestation. If Organization is unable to provide abuse and molestation
9
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coverage, it can request a waiver of this coverage from the City. The City’'s Risk
Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City’s Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’s Department of Health and Human Services, who will forward it to the
City’'s Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City's Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,
10
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Organization shall, within thirty (30) days prior to expiration of the insurance
required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization's
contractors and subcontractors, at any time. Organization shall make available to
the City's Risk Manager or his/her designee during normal business hours all
books, records and other information relating to the insurance coverage required
herein.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall provide reports as required by the City and
DOJ and as required herein.

B. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services, Organization shall not:

(1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in

connection with a religious or denominational institution or organization.
11
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(2) In connection with costs of its services hereunder,
engage in the following conduct:

(@) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion or limit
such services or give preference to persons on the basis of religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(83)  The portion of the facility used for supportive services
only assisted in whole or in part under this Contract or in which services are
provided that are assisted under this Contract shall contain no sectarian
religious symbols or decorations.

C. Organization shall provide Weed and Seed Services to

residents of the City in Police Beats 4 and 5 with assistance in obtaining:

N N N N =2
w N -~ O O oo

(1) Law Enforcement Services, Community Policing
Services, Prevention/Intervention/Treatment Services and Neighborhood
Restoration Services that will contribute to the prevention, control and
reduction of violent crime, drug abuse and gang activity.

D. Organization certifies that it will comply with all documents,

policies, procedures, rules, regulations and codes identified in Sections 2 and 11

N
H

of this Contract, and such other requirements as may from time to time be

N
(8)]

promulgated by DOJ.

NN
~N O

E. Organization shall execute the Certifications Regarding

Lobbying; Debarment, Suspension and Other Responsibility Matters; and Drug-

N
(o ¢]

Free Workplace Requirements in the form shown on Attachment “G”.
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Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by DOJ based on information submitted by Organization to the City. The City shall act as
the primary contact for Organization to DOJ for services provided under this Contract.
The City shall facilitate directly to DOJ the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organizations’ budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Manager, Bureau of Human and Social Services, and to Organization at the address first
stated herein. Notice shall be deemed given on the date personal delivery is made or the
date shown on the return receipt, whichever is earlier. Notice of change of address shall
be given in the same manner as stated herein for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days’ prior notice of termination to the City,

and the City shall have the right to terminate all or any part of this Contract at any time for
13
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any reason or no reason by giving five (5) days’ prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.
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IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

THE CALIFORNIA CONFERENCE FOR
EQUALITY AND JUSTICE, INC., a

W/L«/L [f , 2009 By ] et
/my President
Risayy  KoHuT
Type or Print Name
MMph [/ F 2000 By W@/uwm;\
U

M ETTE [ ASHL WA BAZA
Type or Print Name

“Organization”

CITY OF LONG BEACH, a municipal

corporation
A \ ‘Z‘} ﬂ/ Assistant City Manager
Ph 2009 By
| City Manager L
e TO D..Tod ol OF
City THE GiTY CHARTER
This Contract is approved as to form on 1/47/1,;@ pr) , 2009.

ROBERT E.SHANNOX, City Attgrney

By

/" Deputy

15

LT:bg A08-00996
L:\Apps\CtyLaw32\WPDocs\D002\P006\00160113.D0C




Attachment “A”




City of Long Beach ‘
Police Beats 4 and 5 Weed and Seed Grant 2008 - 2009 |
Scope of Work

}
AGENCY NAME: The California Conference for Equality and Justice, Inc. CONTRACT NUMBER:

Program Objective: To provide 3 sessions of "Conflict Resolution- Youth Leadership Training" classes (three 1 5 hour sessions). Provide 1 session of
"Leadership Training" classes (one 9 hour session).

JARTER2 | . QUARTER4
101112131 1/1-3/31; 4/1-61: 7/1-8/30

S SE A SR e Actual Cumulative Actuat Cumulative Actual Cumulative Actual Cumulative
1. Provide "Conflict Resolution- Youth Leadership Training" classes. 8 ‘
Participants will gain the skills necessary to become leaders and ?
mediate interpersonat conflict effectively. ‘

2. Provide "Leadership Training" classes (one session). Provide the 20 ‘
Weed and Seed Steering Committee and staff with leadership and
sustainability training

Total Unduplicated Clients Served:

i

|
|
1
!
|
|
i
|
\
i %
f
|
I
|
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CITY OF LONG BEACH
Police Beats 4 and 5 Weed and Seed Grant 2008 - 2009

Program Budget for The California Conference for Equality and Justice, Inc City Contract #
ITEM/PERSONNEL ALLOCATION BUDGET JUSTIFICATION
1. Conflict Resolution- Youth Leadership $1,650 11 hours @ $150.00 per hour (4.5 hours of training + 6.5 hours of preparation time)
2. Leadership Training $3,600 24 Hours @ $150.00 per hour (9 hours of training + 15 hours of preparation time;)
TOTAL PERSONNEL $5,250 Total Personnel to be Reimbursed
TOTAL PROGRAM BUDGET/CLB CONTRACT i $5250 Total Program AmounttobeRelmbursed L il

WSG 2008-2009

|7
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PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Sec.
215.0 Abouwt this part.

Subpart A—General

Purpose.
Definitions.

Effect on other issuances.
Deviations.

Subawards.

215.1
215.2
215.2
215.4
216.5

Subpart B—Pre~-Award Reguirernents

215.10 Purpose.

216.11 Pre-award policies.

2156.12 TForms for applying for Federal assist-
ance.

216,13 Debarment and suspension.

216.14 Special award:conditions.

216.15 Metric system of measurement.

216.16 Respurce Conservation and Recovery

Ant,
215.17 Certifications and representations.

Subpar C—Posl-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

2156.20 Purpose of [linancial and program

management.
215.21 Standards for financial management
systems.
216,22 Payment.
215.23 Cosl sharing or matehing.
215,94 Propram income.
215,25 Revision of Dhudget
pans,
216.26 MNon-Federal andls,
2150.27  Allowablie costs.
215.28  Period of avallahillby of funds,
216,29 Conditional exemplions,

and yprogram

PROPERTY STANDARDS

200,80 Purpose of propersy standards.

215.31 1nsurance coverage.

215.32 Roal property.

216,33 Jrederally-owned
erty.

and exempl prop-

21084 gwipmento
Supplies and other expendabic prop-

215,35
orby.

Intangible propercy.

2156.36
Property trust relatlonship.

215.37
FPROGURBMENT STANLDARDS

Purpost ol procurement standards.
Twecipient responsibilities.

-Codes of conduct.

GCompetition.

Procurement procedures.

Cost and price analysis.
Procnreament recoras.

Contracl administration.

Contract provisions.

REPORTS AND RECORDS

215.40
215.41
216.42
216.43
216.94
216.46
215.46
215.47
215.48

215.60 Purpose of reports and records.
915.50 Monitoring and reporting program

performance.
2156.62 Iinancial reporting.
215,53 Retention and access requirements

for recorgds.
TERMINATION AND BNFORCEMENT

215.60 Purpose of termination and enforce-

ment.
215.61 Termination.
215.62 Eniorcement.

Subpar D—Afier-the-Awaord Reguirements

216.70. Purpose.
215,71 Closeout progedures.
216.72 Bubsequent adjustments and con-
tinuing responsibilities..
215.73 Coliection of amounts due.
APPENDIX A TO PART 215—CONTRACT PROVI-
SIONS
AvuThHonrTY: 81 U.8.C. 503; 31 U.B.C. 1111, 41
U.S.C. 405; Reorganization Plan Na. 2 of 1970;
E.O. 11541, 35 FFIL 10737, 3 CI'R, 19661970, p.
939.
Sounce: 69 PR 26201, May 11, 2004, unless
nbherwise noted.

§215.0 About this part.

(a) Purposc. This part contains OMB
guidance Lo Federal agencies on the ad-
ministration of grants to anil apree-
ments with institutions of higher edu-
cation, hospitals, and other non-profit
organizations. The puidance sebs forth
sbandards for oblaining consistency
and uniformity in the agencies' admin-
istration of those grants and agree-
ments.

() Applicubility. (1) Dxcepl as pro-
vided herein, the standards sel forth in

TENiE Jart are wpplicable- to-all Federal -

agencies. 1f any statute specifically

F ATTACHMENT
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nrescrlbes policies or specific reguire-
ments that differ from the standards
provided In Bhis part, the provistons of
the ntatute shall govern.

(?) The provisions of suhparts A
throngh D of this part ghall bhe applied
hy Federal agencies to recipients. Re-
etptents shall appty the provisions of
those subparts to subrecipients per-
formlng substantive work under grants
and  agreements  that  are  paseed
through or awarded by Lhe primary re-
ciptent, If guch subrecipients are orga-
nizattons described (n paragraph (a) of
Hhis sactlon.

() This part. doos.not apply to grants,
contracts, or other agreements he-
tween the Tederal Government and
units of State or local governments
covered hy OMB Circular A-102,
“Grants and Cooperative Agreements
with State and Local Governments’’!
and the Federal agencies’ grants man-
agement common rule (see §215.5)
which standardize the administrative
requirements J'aderal agencies impose
on State and local grantees. In addi-
tion, subawards and confracts to State
or local governments are not covered
by this part. However, this part applies
to subawards made by State and Jocal
governments to organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
foreign  governments, organizations
under the jurisdichion of foreign gov-
ernments, and international organiza-
tions.

(¢) OMB responstbilities. OMB is re-
sponsible for:

(1) Issuing and maintaining the guid-
ance in this part.

() Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.

3) Reviewing Federal agency regula-
tions implementing the guidance in
this part, as required by Exscutive
Order 12866.

(4) Granting any deviations to Fed-
eral agencies from the guidance in this
part, as provided in §215.4. Exceptions
will only be made in particular cases

18ee 6 CFR 1310.9 for availability of OMB
circulars.
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where adeguate justification s pre-
sented.
(5) Conducting broad oversight of

governmeni-wide compliance with tho
guldance in this part.

() Federal agency responsibilities. The
head of each Tedoral agehcy bhal
awards and administers grants and
agreements subjact to the guldance In
this part lg reapongible for:

(1) Implementing the guldanoe in
gubparts A throogh D of this part by
adopting the language in those sub-
parts anleas diffarent provisions are re-
quired by Tederal statute or are ap-
proved by OME.

(2) Ensuring that the agency's com-
ponents and subcomponents comply
with the agency’s implementation of
the guidance in subparts A through D
of this part.

(3) Requesting approval from OMB
for deviations from bthe guidance in
gubparts A through D of this part in
gituations where the guidance reguires
that approval.

(4) Performing other functions speci-
fied in this part.

(e) Relationship to previous issuance.
The guldance in this part previously
was issued as OMB Circular A-110. Sub-
parts A through D of this part contain
the guldance that was in the attach-
ment to the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

() Information Contuct. Further infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Mnancial Management, Office of
Management and Budget, Washington,
DC 20503, telephone (202) 395-3993.

(g) Termination Review Dute. This part
will have a policy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose.

This part establishes uniform admin-
igtrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tiong. Federal awarding agencies shall
not impose additional or inconsistent
requirements, except as provided in
§215.4, and §215.14 or unless specifically

pace 2 o¢ .30

———

ATTACHMENT (.



OMB Circulars and Guidance

reguired by Federal statute or execu-
tive order. Non-profit organizations
that implement Federal programs for
the States are also subject to Stabe re-
guirements.

§215.2 Definitions.

(a) Accrued ecxpendilures means the
charges incurred by the recipienl dur-

“ing a given period requiring the provi-

sion of funds for:
(1) Goods and obher tangible property

received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is reguired.

(b) Accrued income means the sum of:

(1) Earnings during a given period
from:

(i) Services performed by the recipi-
ent, and

(i1) Goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

(c) Acguisition cost of equipmeni means
the net invoice price of the eguipment,
including the cost of modifications, at-
tachments, accessories, or auxlliary
apparatus necessary to malke the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duby or protective in-transit in-
surance, shall be included or excluded
from the unit acguisition cost in ac-
cordance with Ghe recipient’s regular
accounting practices.

(@) Advence means a payment made
by Treasury check or other appropriate
payment mechanism {o a recipient
upon its request either before ontlays
are mafde by the recipient or through
the use of predetermined payment
scliedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, hy the PFederal Government
Lo an eligible recipient. The term does

not inclade: technical ~ ussistance;
which provides services instead of
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money, other assistance in the form of
loans, loan gnarantees, Interest sub-
sidies, or insurance; direct payments of
any kind bo individuals; and, contracts
which are reguired to he entered inbo
and administered under procurement
laws and regulations.

(I) Cush contributions means the re-
cipient’s cash outlay, including the
outlay of money contributed to the re-
cipient by third parties.

(g) Closeout means the process by
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of
the award have been completed by the
recipient and FPederal awarding agency.

(h) Contruct means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient's or subrecipient’s contract.

(i) Cost sharing or matching means
that portion of project or program
costs not borne by the Federal Govern-
ment.

(3) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
sponsorship ends.

(k) Disallowed costs means those
charges to an award that the Federal
awarding agency determines to be un-
allowable, in accordance with the ap-
plicable Tederal cost principles or
other terms and conditions contained
in the award. )

(1) Bguipment means btangible non-
expendable personal property including
exempl property charged directly to
the award having a useful life of more
than one year and an acguisition cost
of $56,000 or more per unit. However,
consistent with recipient policy, lower
limits may be established.

(m) Excess property means property
under the control of any Federal
awarding agency that, as determined
by the head thereof, is no longer re-
guired for its needs or the discharge of
its responsibilities.

m) Ezempt property means tangible
personal property acguired in whole or
in part with Federal funds, where the

aunthority bo vest title in the recipient

PAGF
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without further obligation to the Fed-
eral Government. An example of ex-
empt property authority is contained
In the Federal Grant and Cooperative
Apreement Act (31 U.S.C. 6306), for
pronerty acquired uander an award (o
conduet hagic or applied research by a
non-proftl institution of higher edu-
cation or non-profit  organization
whaode principal purpose is conducting
sciantific research.

(0) Federal wwarding agency means
the Federal agency that provides an
award to the recipient.

(») Federal funds authorized meang the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
Include any anbthorized carryover of un-
ohligated funds from prior funding pe-
rinds when permitted by agency regula-
tions or agency implementing instruc-
Slons

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property's acquisition
costs and any improverment expendi-
tures pai¢ with Federal funds.

(r) Funding period means the period of
time when IFederal funding is avalilable
for obligation by the recipient.

(8) Intangible property and debt instru-
ments means, but 1s not limited to,
trademarks, copyrights, patents and
patent applications and such property
a8 loans, noties and other debf instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considerad tangible or in-
tangible.

(t) Obligations means the amounts of
orders Dplaced, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(u) Outlays or expenditures means
charges made to the project or pro-
gram. They may be reported on a2 cash
or accrual basis. For reports prepared
on & cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum of cash dis-
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bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-Kind
contributions applied, and the net in-
crease (or decrease) In fthe amounts
owed by the recipient for goods and
other property received, for gervices
performed by emplayses, contractors,
subreciplents and other payees and
other amounts hecoming owed under
programs for which no current gervices
or performance are required.

(v) Personal property means property
of any kind excepi real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such ag copyriphts, patents,
or securlties.

(w) Prior approvel means written ap-
proval by an authorized official evi-
dencing prior consent.

(x) Program income means gross in-
come earned by the reciplent that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §216.24(e) and (h)).
Program income includes, but is not
limited to, income [rom fees for serv-
ices performed, the use or rental of real
or personal property acguired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
sarned on advances of Federal funds is
not program income. Except as other-
wige provided in Tederal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any
of them.

(y) Project costs means all aliowable
costs, as set forth in fthe applicable
Trederal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponsorship begins
and ends.

(aa) Property means, unless otherwise
stated, real properiy, equipment, in-
tangible property and debt instru-
ments.

ATTACHMENT .. C/
PAGE
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(bb) Rea! property means land, includ-
ing land mmprovements, structures and
appurtenances Ghereto, but excludes
movable machinery and eguipment.

(ce) Recipient means an organization
receiving financial assistance directly
from Tederal awarding agencies Lo
carry oul a project or program. The
term inclades public and private insti-
tutions of higher education, public and
private hospitals, and other quasi-pub-
lic and private non-profit organizations
such as, but not limited to, community
action agencies, research Iinstitutes,
educational associations, and health
centers. The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Federal awarding agency. The term
does not include government-owned
contracior-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

(dd) Research and development means
all research activities, both basic and
applied, and all development activities
that are supporied at universities, col-
leges, and other non-profit institu-
tions. '‘Research'’ is defined as a sys-
tematic study directed toward {fuller
scientific knowledge or understanding
of the subject studied, ‘'Development"’
is the systematic use of knowledge and
understanding gained {rom research di-
rected toward the production of useiul
malerials, devices, sysbems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research techmiques where such acbivi-
ties utilize the same {acilities as other
research and developmeni achivities
anfl where such activities are not in-
cluded in the instruction function.

(ee) Small cwerds means a grant or
cooperative agreement nol exceeding
the small purchase threshold fixed at
~-41-10.S.C. 403(11) (enrrentbly $25,000).

§215.2

money, oy property in lievw of money,
made under an award by a recipient to
an eliglble subrecipient or by a sub-
recipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
menl of goods and services nor does It
include any form of assistance which is
excinded from the definition of
tgward” in §216.2(e).

(gp) Subrecipient means the legal enti-
ty to which a subaward iz made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Federal awarding agen-
cy.
(hh) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instraments as de-
fined in this section, and inventions of
a contractor conceived or first actnally
reduced to practice in the performance
of work under z funding agrsement
(“‘'subject inventions'), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Cantracts, and Coopera-
tive Agreements.”

(ii) Suspension means an action by a
FFederal awarding agency that tempo-
rarily withdraws IPederal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending a deci-
sion to terminate the award by the
FFederal awarding agency. Suspension
of an award is a separate action from
suspension under IPederal agency regu-
lations implementing E.O. 12549 (51 FR
6370, 3 CI’R, 1986 Comp., p. 189) and 1It.O.
12669 (54 FR 84131, 3 CFR, 1989 Comp., .
235), "Debarment and Suspension.'’

(ij) Termination means the cancella-
tion of Pederal sponsorship, in whole or
in part, under an agreement al any
time prior to the date of completion.

(k) Third purty in-kind contribulions
means Ghe value of non-cash contribu-
tions provided by non-TPederal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, sapplies and obher ex-

() Subnward means an award of fi-  pendableé property,and--the—valne -0f——- .
roods and services directly benefiting

nancial assistance in the formm of

———
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and  gpecifically identifiable Go the
project or program.

(1) Unliquidated obligations, for finan-
cial reports prepared on a cash basis,
means the amount of obligations in-
curred by the rec¢ipient that have nof
heon pald. For reports prepared on an
accrued oxpenditure hasis, they rep-
resent, Lhe amount of obligations in-
currad by Lhe recipient for which an
outlay has not been recorded.

(mm) Unobligated baloance means the
portion of the funds authorized by the
Federal awarding agency that hag not
been obligated by the recipient and ts
determined by deducting the cumu-
lative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rate.

{o0) Working capttal advance means a
procedure whereby funds are advanced
Lo the recipient to cover its estimated
dishursement needs for a glven initial
period.

§215.3 Effect on aother igsuances.

FFor awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the reguirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §215 4.

§ 2154 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only In unusual circumstances.
Federal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMB. Federal awarding agencies may
apply less restrictive requirements
when awarding small awards, except
for those requirements which are stat-
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utory. [ixceptions on a case-by-case
basis may also be made by Federal
awarding agencies.

§216.5 Subawards,

Unlegs soctions af this part specifl-
cally exclude subrecipients from cov-
arage, the provisions of this part shall
be applied Lo subrecdpientg performing
work under awards if such subrecinl-
ents are institutions of higher sdu-
cation, hospltals or other non-proftt or-
ganlzations., State and local govern-
ment subrecipients are subject Lo the
provisions of regulations implementing
the grants managemen!, common rule,
“Uniform Administrative  Reguire-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments,'" published at 7 CFR parts
3015 and 3016, 10 CTR part 600, 13 CFR
part 143, 15 CFR part 24, 20 CT'R part
437, 29 CI'R. part 135,24 CFR parts 44, 85,
111, 511, 570, 671, 576, 590, 850, 882, 905,
941, 968, 970, and 990, 28 CI'R part 66, 29
CFR parts 97 and 1410, 32 CI'R part 278,
34 CI'R parts 74 and BO, 36 CI'R part
1207, 38 CI'R part 43,40 CFR parts 30, 31,
and 33, 43 CTR part 12, 44 CFR part 13,
45 CT'R parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 44CI'R. part, 18.

{69 "R 26281, May 11, 204, as amended at 70
PR 51880, Aug. 31, 2005]

Subpart B—Pre-Award
Reguirements

§215.10 Purpose.

Sections 215.11 through 215.17 pre-
scribe forms and instructions and other
pre-award matters t be used in apply-
ing for Federal awards.

§215.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, the Federal awarding agency
shall decide on the appropriate award
instrument {(i.e., grant, cooperative
agreement, or confract). The Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose ofa transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
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statute. The statutory criterion for
choosing between grants and coopera-
tive agreements is that for bthe latter,
“substantial involvement is expected
between the execubive agency and the
State, local government, or other re-
cipient when carrying ount the activity
contemplated in the agreement.’”’ Con-
tracts shal) be used when the principal
purpose is acguisition of "property or
services for the direct benefit or use of
the FPederal Government.

(b) Public Notice and Priority Set-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing priorities for discretionary grant
programes, unless funding priorities are
established by Federal statute.

§215.12 TForms for applying for Fed-
eral assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance reguirements of 6 CFR part
1320, “Controlling Paperwork Burdens

‘on the Puplic,”’ with regard to all

forms used by the Pederal awarding
agency in place of or as a supplement
to the Standard Form 424 (SF-424) se-
ries.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the TFederal awarding
agency.

{c) For Pederal programs covered by
E.0. 12372, "Intergovernmental Review
of TPederal Programs,'' (47 FR 30959, 3
CFR, 1982 Comp., p. 197) the applicant
shall complebe the appropriate sections
of the SI~424 (Application for Federal
Asgistance) indicating whether the ap-
plication was snbject Lo review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particnlar State can he obtained from
the Tederal awarding agency or the
Cotelog of Federul Domestic Assistance.
The SPOC shall advise the applicant
whether the program for which applica-
tion is made has been selected by bthatl
State for review.

(d) IMederal awarding agencies that do
not use the SI'-424 form ghould indi-
cate whether the application is subject
Lo review by the State under I.0. 12372,

§216.18 Debarment and suspension.

Pederal awarding agencies and re-

cipients shall comply with Tederal

§215.15

agency regulations implementing £.0.8
12549 and 12689, “Debarmenl and Sus-
pension.” Under those regulations, cer-
tain parties who are debarred, sus-
pended or otherwise excluded may not
be participants or principals in Federal
assistance awards and subawards, and
in certain contracts under those
awards and subawards.

{70 TR 51879, Aug. 31, 2005)

§215.14 Special award conditions.

If ap applicant or recipient: has & his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
a previous award, or is not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reasen why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.
§215.15 Metric system of measure-

ment.

The Metric Conversion Act, as
amended by the Ommibus Trade and
Competitiveness Act (156 U.B.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S,
trade and commerce. The Act reguires
each Federal agency to establish a dabe
or dates in consultation with the Sec-
retary of Commerce, when the mebric
system of measurement will be used in
the agency's procurements, grants, and
other husiness-related aclivities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded aclivities.
Federa) awarding agencies shall {follow
the provisions of E.Q. 12770, “Metric
Usage in Federal Government FPro-
grams’™ (56 TR 35801;8 CTR, 1991 Comp:;
. 343).
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§216.16 Resource Joneervation and

[tecnvery Act. .

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with secfilon
G002, Section 6002 requires that pref-
erence be given in procurement pro-
prams to the purchase of specific prod-
uchs  conkaining recycled materials
identifisd in guldellnes developed by
the Environmental Protection Agency
(BPA) (40 CFR parts 247-264). Accord-
ingly, State and local Institutions of
higher education, hospitals, and non-
profit orgahizations that receive direct
FPederal awards or other Iederal funds
shal) give preference in their procure-
ment programs funded with TFederal
funds to the purchase of recycled prod-
ucts pursuant to the EPA guidelines.

4 216,17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fled regulation, each Federal awarding
agency is authorized and encouraged to
wllow recipients to submit certifi-
cations and representations reguired
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongolng and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Past Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§216.20 Purpose of financial and pro-
gram management.

Sections 215.21 through 215.28 pre-
scribe standards for financial manage-
ment systems, methods for malking
payments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§216.21 Standards for financial man-
agement systems.

(a) Federal awarding agencies shall
require recipients to relate financial
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data Lo performance data and develop
unit cost information whenever prac-
tical.

(b) Recipients’ financial management,
systems shall provide for the following.

(1) Accurate, current and complete
digclosure of the financial results of
oach federally-spomored project or
program in accordance with the report-
Ing requirements set forth in §215.52. 1If
a, Pederal awarding agency requires re-
porting on an accrual bagis from a re-
ciptent Ghat malntaing {68 records on
other than an accrual basis, the recipi-
ont shall not be required bto establigh
an accrual accounting system. These
recipients may develop such accrual
data for its reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities, These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest,

(3) DRffective control over and ac-
countability for all funds, property and
other assets. Reciplentg shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the lssuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIaA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, “Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Tederal cost principles and the terms
and conditions of the award.

(7} Accounting records including cost
accounting records bhal are supported
by source documentabion.

(¢) Where the Federal Government
gnarantees or insures the repayment, of
money borrowed by the recipient, the
TFPederal awarding agency, al its discre-
tion, may require adeguate bonding
and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adeguate to protect the in-
terest of the Pederal Government.

(d) The Federal awarding agency may
require adeguate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are reguired in the
sitnations deseribed above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, "Surety Companies Doing
Business with the United States.”

$215.22 Payment,

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issnance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instro-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 206,

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures thal minimize
the time elapsing between the transfer
of funds and dishursement by the re-
cipient, and

(2) Tinancial management systems
that meel the standards for fund con-
frol and accountahility as esbablished
in §215.21. Cash advances (o a recipient
organization shall be limited to the
minimum amounts needed and he
timed to be in accordance with the ac-
tral, immediate cash reguirements of
the recipient organization in carrying
out the purpose of the approved pro-

-gram---or--project. -The. timing _and

amount of cash advances shall be as
close as is administratively leasible to
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the actual disbursements by the recipi-
ent organization for direclt program or
project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances shall
be consolidated to cover anticipafted
cash needs for all awards made by the
Tederal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transier.

(2) Advance paynment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270, “‘Reguest for Advance or Reim-
bursement,” or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
antomabically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding
agency instructions for electronic
funds transfer.

(e) Reimbursement is the preferred
method when the reguirements in
§215.12(b) cannot be met. Federal
awarding agencies may also use this
method on any constracltion agree-
ment, or if the major portion of the
construction project is accomplished
through private market financing or
Trederal loans, and the TFederal assist-
ance constitutes a minor portion of the
project.

(1) When the reimbursement method
is used, the Trederal awarding agency
shall make payment within 30 days
after receipt of the billing, unless the
hilling is improper.

(2) Recipients shall be authorized to
submit reqguest {for reimbursement at
Jeast monthly when electronic funds
transiers are not used.

() If a recipient cannot meet the cri-
teria for advance paymenbs and the
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient lacks suffi-
cient, working capital, the TFederal
awarding agency may provide cash On a
working capital advance basis;-Under
this procedure, the Federal awarding
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arcney shall advance cash to the re-
cipient bo cover 1ts estimated disburse-
ment needs for an initial period gen-

arally geared to the awardee's dis-
hrsing cycle. Thereafter, the Federal
awarding agency shall relmburse the
recipient: for {ts actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for reciptents unwilling or unable to
provide Limely advances Lo their gub-
racipiont to meet the subrecipient’'s ac-
tual cagh dishursements.

() To the extent avallahle, recipi-
ents ghall disburse funds available from
repayments to and {nterest sarned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h} Unless otherwise required by stat-
ute, Federal awarding agencies shail
not withhold payments for proper
charges made by recipients at any time
during the project period unless para-
graphs (hW)(1) or (2) of this section
apply.

(1) A recipient has failed to camply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, “Managing Federal Credit Pro-
grams.” Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the reciplent
that payments shall not be made for

ohligations incurred after a specified

date until the conditions are corrected
or the indebtedness to the Federal Gov-
ernment is liguidated.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (1)(2) of this section, Federal
awarding agencies shall not require
separate depository accounts for funds
provided to a recipient or establish any
eligibility requirements for deposi-
tories for funds provided to a recipient.
However, recipients must be able to ac-
count for the receipt, obligation and
expenditure of funds.
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(2) Advances of Federal funds shal] be
depostted and maintained In insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities [lor
women-owned and minority-owned
business entierprises, recipients shal) be
encouraged Lo ude women-owned and
minority-owned banks (a bank which Is
owned at least 80 percent by women or
minority group menbers).

(1} Recipients shall maintaln ad-
vances of Jederal funds 1in Interest
bearing accounts, unless paragraphs
(Ie)(1), (2) or (3) of this section apply.

(1) The recipient receives less than
$120,000 in FFederal awards per year.

(2) The best roasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal tash balances.

(3) The depository would require an
average or minimum balance so high
that 1t would not befeasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations at 31
CFR part 200 do not apply, inberest
earned on IPederal advances deposited
in interest hearing accounts shall be
remitted annually to Department of
Health and Human Services, Payment
Management System, Rockville, MD
20862. Interest amounts up to 3250 per
vear may be retained by the recipient
for administrative expense. State urr-
versities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives s right to recover
the interest under CMIA.

(m) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the reciplents in re-
guesting advances and reimburse-
ments. IFederal agencies shall not re-
quire more than an original and two
coples of these forms.

(1) SF-270, Reguest for Advance or
Reimbursement. Each Federal award-
ing agency shall adopt the SF-270 as a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
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are 1ol used. Federal awarding agen-
cies, however, have the option of using
this form for construction programs in
lien of the SF-271, “Outlay Report and
Reqguest for Reimbunrsement for Con-
struction Programs.”

(2) Sr-271, Outlay Report and Re-
guest for Reimbursement {for Construc-
tion Programs. Bach Federal awarding
agency shall adopt the SFP-271 as the
standard form to be used for reguesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the SF-270
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs.

§215.28 Cost sharing or matching.

(a) All contributions, including cash
and third parbty in-kind, shall be ac-
cepted as part of the recipient's cost
sharing or matching when such con-
tributions meet all of the following cri-
teria,

(1) Are verifiable from the recipient's
records.

(2) Are not included as contributions
for any other federaliy-assisted project
Oor prograim.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cast principles. .

(6) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the TFederal
awarding agency.

(7) Conformy to other provisions of
this part, as applicahle.

(b) Unrecovered indirect costs may he
included as part of cost sharing or
matbching only with the prior approval
of the J'ederal awarding agency.

(¢) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a Tederal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
{acilities acquisition projects or long-
term use, the value of the donated

- property. for cost sharing or matching
shall be the lesser of paragraphs {(€)(1)
or (2) of this section.

§215.23

(1) The certified value of Lhe remain-
ing life of the property recorded in the
recipient’s accounting records al Lhe
time of donation.

(2) The current fair market value.
However, when there is sufficieni juas-
tification, the Federal awarding agen-
cy may approve the use of the current
{air market value of the donated prop-
erty, even if it exceeds the certified
value at the time of donation to the
project. .

(d) Volunteer services furnished by
professional and technical personnel,
consnltants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the reguired skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In elther
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (pius an amount of fringe benefits
that are reasonable, allowable, and ai-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

() Donated supplies may inclnde
such items as expendable eguipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or mabching
share shall be reasonable and shall not
exceed the fair markel value of the
property al the time of the donation.

(g) The method used {or determining
cost sharing or matching for donated
eguipment, buildings and land {or
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (£)(1) or (2) of this
section apply.

(1) If the purpose of -the award is to...  _

as5i8t the recipient in the acguisition

’
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of equipment, buildings or land, the
total value of the donated properbty
may he clatmed as cost sharing or
matching.

{2) 1r the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciatlon or use charges
for equipment; and bhulldings may be
made. However, the full value of equip-
ment or other capltal assets and fair
rental charges for land may be allowad,
provided that Ghe federal awarding
apency has approvad the charges.

(h) The value of donated property -

shall be determined in accordance with
the usual accounting policles of the re-
ciptent, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
lret, value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
propersy appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent, appratsal of comparable space
and facilities in a privately-owned
bhuilding in the same locality.

(1) The value of loaned equipment
shall not exceed 1ts fair rental value.

(5) The following requirements per-
tain to the recipient's supporting
records for in-kind contributions from
third parties.

(1) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(i1) The basis for determining the
valuation for personal service, mate-
rial, equipment, bulldings and land
shall be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income

2 CFR Ch. Il (1-1-06 Edition)

related to projects financed in whole or
in part, with ederal funds.

(b) BExcept as provided in paragraph
(h) of this section, program Income
earned during the project period ghall
be retained by the recipient and, in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tlons of the award, shall be used i{n one
or more of the ways lHated in the fol-
lowing.

(1) Added to funds committed to the
projoct by the Federal awarding agency
and reciplent and used fo further eligt-
ble project or program objectives.

(2) Used to finance the non-Tederal
share of the project or program,

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Trederal share of costs is based.

{c) When an agency authorizes the
disposition of program income as de-
scribed in paragraphs (b)1) or (b)(2) of
this section, program income In excess
of any limits gtipulated shall he used in
accordance with paragraph (b)(3) of
this section.

(@) In the event that the Jtederal
awarding agency does not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (b)@3) of this
section shall apply automatically to
all projects or programs except re-
gearch. TFor awards that support re-
search, paragraph (b)(1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as indicated
in §215.14.

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.
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(¢) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (see.§215.30 through §216.37).

(h) Unless Federal awarding agency
regulations or the terms and condition
of the award provide otherwise, recipi-
ents shall have no obligation to the
Tederal Government with respect to
program income earned from license
{ees and royalties for copyrighted ma-
terial, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (35 U.S.C. 18)
apply to inventions made under an ex-
perimental, developmental, or research

award.

§215.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uabion purposes whenever appropriate.

() Recipients are required to report
deviations from budget and program
plans, and reguest prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢) For monconstruction awards, re-
cipients shall request prior approvals
from Federal awarding agencies for one
or more of the following program or
budget relabed reaspns.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budgel revision
reguiring prior writken approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percenl reduction in
Lime devoted to Lhe proiect, by the ap-
proved project director or principal in-
vestigator,

1y The need for additiona) Federal
funding.

() The Lransfer of amounts hudgeted
for indirect costs Lo absorb increases in
is required by the Federal awarding
agency.

§215.25

(6) The inclusion, unless waived Dby
the Federal awarding agency, of cosbs
that reguire prior approval in accord-
ance with any of the following, as ap-
plicable:

(1) 2 CFR part 220, “'Cost Principles
for Bducational Institutions (OME Cir-
cular A-21);"

(i1) 2 CFFR part 230, ''Cost Principles
for Non-Profit Organizations (OMB Cir-
cular A-122);"

(iil) 45 CFR. part 74, Appendix E,
“Principles for Determining Costs ADp-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals;” and

(iv) 48 CFR part 31, “Contract Cost
Principles and Procedures.”

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and {funded in the approved
awards, the subaward, transier or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, matberial,
equipment or general support services.

(d) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(e) Bxcept for requirements listed in
paragraphs (c)(1) and (c)d) of this sec-
tion, FFederal awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals reguired by 2 CFR parts
220 and 230 (OME Circulars A-2]1 and A-
122). Such waivers may include author-
izing recipients to do any one or more
of the following.

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Tederal awarding agency. All
pre-award costs are incurred al the re-
cipient’s risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if {for any reason
the recipient does not receive an award
or if the award ig less than anticipated
and inadeguate Lo cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of ap

“to 12 months unless one oy mord of the~ -~

following conditions apply. TFor one-
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time extensions, the recipient must no-
tify the Federal awarding agency In
writing with the supporting reasons
and revised explration date at least 10
days helore the expiration date speci-
fled In the award. This one-time exten-
slon may nobt be egxercised merely for
the purpose of using unoblipated bal-
aAneas.

(1) The terms and conditions of award
prohbll the extension.

(1) The extension requires additional
Federal funds.

(11ty The oextension involves any
change In the approved ohjectives or
scope of the project.

(3) Carry forward unobligated bal-
ances Lo subsequent funding periods.

(1) I*or awards that support research,
untess the Federal awarding agency
provides otherwise in the award or in
the agency's regulations, the prior ap-
proval requirements described in this
paragraph (e) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (e)(2) ap-
Dlies.

(fy The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functiong and activities
far awards In which the IPederal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or 15 expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraphs (h)(1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
IFederal funds to complete the project.
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(3} A revision is desired which in-
volves specific costs for which prior
written approval requirements may he
imposed consistent with applicable
OMB cost principles listed in §215,27

(1) No other prior approval require-
ments for specific lems may be hm-
posed unless a deviation has heen ap-
proved by OMRB.

() When a Federal awarding agency
makes an award that provides suppors
for both constiruction and nonconstruc-
tion worlk, the Federal awarding agen-
cy may require the recipient to request
prior approval from the Federal award-
ing agency before making any fund or
budgel, transfers between the two types
of work supported.

(k) For both construction and non-
construction awards, Pederal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5000
or five percent of the Federal award,
whichever 1s greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(1} When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the IFederal award-
ing agency indicatbes a letter of request
suffices.

(m) Within 30 calendar days from the
date of receipt of the reguest for budg-
et revisions, I"ederal awarding agencies
shall review the reguest and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

(69 T'R 26281, May 11, 2004, as amended at T0
FR 51880, Aug. 31, 2005]

§215.26 Non-Federal sudits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
andit requirements contained in the
Single Audit Act Amendments of 1996
{31 U.8.C. 7501-7507) and revised OMB
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- Circular A-133, “'Aundits of BStales,
Local) Governments, and Non-Froflt Or-
ganizations.”

{b) State and loeal governments shall
be subject to the andit requirements
contained in the Single Andit Act
Amendments of 1996 (31 U.S.C. 7501~
7607) and revised OMB Circular A-133,
“Audits of States, Liocal Governments,
and Non-Profit Organizations."

(c) Por-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit reguirements of the Federal
awarding agencies.

(d) Commercial organizations shall
be subject to the andlt requirements of
the Federal awarding agency or the
prime recipient as incorporated into
the award document.

§215.27 Allowable costs.

For each kind of recipient, there is &
set of Federal principles for deter-
mining allowable costs. Allowability of
costs shall he determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of 2
CI'P. part 225, “Cost Principles {for
State, Liocal, and Indian Tribal Govern-
ments (OMB Cirgular A-87." The allow-
ability of costs incurred by non-profit
organizations is determined in accord-
ance with the provisions of 2 CI'R part
230, "*Cost, Principles {or Non-Profit Or-
ganizations (OMB Circular A-122)."" The
allowability of costs incurred by insti-
tations of higher education is deter-
mined in accordance with the provi-
sions of 2 CFR part 220, "Cost Prin-
ciples for RBducational Institutions
(OMDE Circular £-21)." The allowahility
of costs incurred by hospitals is deter-
mined in agcordance with the provi-
sions of Appendix T of 46 CI'R parl 74,
“"Principles {for Determining Cosbs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-profit organisabions lisl-

“ed in Attachiment C to Circular A-122-is-

determined in accordance with the pro-
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vigions of the Federal Acguisition Heg-
nlation (FFAR) at 48 CFR part. 31.

[70 PR 51880, Aug. 31, 2005]
§215.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the FPederal awarding agency.

§215.28 Conditional exemptions.

(a) OME authorizes conditional ex-
emption from OMB administrative re-
gunirementg and cost principles circu-
lars for certain Federal programs with
statutorily-authorized consolidated
planning and consolidated adminisira-
tive funding, that are identified by a
Federal agency and approved by the
head of the Executive department or
establishment. A Federal agency shall
consult with OMB during its consider-
ation of whether to grant such an ex-
emption.

(b) To promote efficiency in State
and local program administration,
when TFederal non-entitlement pro-
grams with common purposes have spe-
cific statuborily-authorized consoli-
dated planning and consolldated ad-
ministrative funding and where most of
the State agency’'s resources come
from non-Federal sources, TFederal
agencies may exempi bthese covered
State-administered, non-entitlement
grant programs Irom certain OMB
grants management reguirements. The
exemptions would be from:

(1) The reqguirements in 2 CFR part
225, “'Cost Principles for State, Local,
and Indian Tribal Governments (OMB
Circular A-87)" other than the
allocability of costs provisions that are
contained in subsection C.9 of Appendix
A bo that part;

(2) The requirements in 2 CTI'R part
220, “Cost Principles for Educalional
Institutions (OMB Circular 4-21)"
other than the allocability of costs pro-
visions that are contained in paragraph
C.4 in section C of the Appendix to that
part;

(3) The reguirements in 2 CFR partl

230, “Cost Principles-for Won-Profit, Or-

ranizations (OMB Circular A-122)"

priaC e
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ather than the allocabllity of costs pro-
vistons that are In paragraph A4 in
geetion A of Appendix A to that part,

(4y The adminigtrative requirements
provistons of part 2156 (OME Circular A-
110, “'Uniform Administrative Require-
ments for Grantes and Agreements with
Institutions of Higher Iducation, Hos-
pltals, and Other Non-Profit Organiza-
tlons,"), and )

(b) The apencies’ grants management,
common rule (see §215.6).

(¢) When a IPedersl) agency provides
this flexibility, as a prerequlsite Lo a
State's exercising this option, a Stafe
musgt adopt {ts own written fiscal and
administrative requirements for eox-
pending and accounting for all funds,
which are consistent with the provi-
sions of 2 CFR part 225, '‘Cost Prin-
ciples for State, Local, and Indian
Tribal Governments (OMB Circular A-
87" and extend such policies to all sub-
recipients. These flscal and administra-
tlve requirements musgt he sufficiently
specific to ensure that: funds are used
in compliance with all applicable Fed-
era) statutory and regulatory provi-
sions, costs are reasonable and nec-
essary for operating these programs,
and funds are not he used for general
expenses required to carry out other
responsibilities of a State or its sub-
recipients. :

{690 'R 26281, May 11, 2004, as amanded at 70
F'R. 51881, Aug. 31, 2005)

PROPERTY STANDARDS

§215.30 Purpose of property stand-
ards.

Sections 215.31 through 21537 set
forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Federal awarding apgencies shall re-
guire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§215.31 through §215.37.

2 CFR Ch. Hl (1-1-06 Edition)

§215.31 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the squivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by bthe Lerms
and condltions of the award.

§216.82 Roal property.

Lach Faderal awarding agency shall
prescribe requiremonts for recipients
concerning the use and dispositlion of
real property acquired in whole or in
part. under awards. Unless otherwlse
provided by statute, such require-
ments, at a minimam, shall contain
the following.

(a) Title to real property shall vest in
the recipient subject to the condition

that the recipient shall use the real .

property for the aubhorized purpose of
the project as long as 1t is needed and
shall not encumber the property with-
out approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
cy for the use of real property in other
federally-sponsored projects when the
recipient determines that the property
is no longer needed for the purpose of
the original project. Use in other
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Federal awarding
agency.

(c) When the real property is no
longer needed ag provided in para-
graphs (a) and (b) of this section, the
recipient shall reguest disposition in-
structions from the Federal awarding
agency or its successor Federal award-
ing agency. The IFederal awarding
agency shall ohserve one or more of the
following disposition instructions.

(1) The recipient may be permitted fo
retain title without further obligation
to the Federal Government after 1t
compensates the IFFederal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

ATTACHMENT . g’
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(2) The recipient may he directed Lo
sell the property under puidelines pro-
vided by Lhe Federal awarding agency
and pay Lhe Tederal Government for
that percentage of the current fair
market value of the property attril-
utable to the Federal participation in
the project (after deducting actual and
reasonable selling and fix-up expenses,
if any, from the sales proceeds). When
the recipient is authorized or reguired
to sell the property, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible return.

(3) The recipient may be directed to
transfer fitle to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market

valne of the property.

§215.33 Tederally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Pedera! Government. Re-
cipients shall submit annually an in-
ventory listing of {federally-owned
property in their custody to the IFed-
eral awarding agency. Upon completion
of the award or when the property is no
longer needed, the recipient shall re-
port the property to the Federal award-
ing agency for further Federal agency
utilization.

(2) If the Pederal awarding agency
has no further need for the property, it
shall be declared excess and reported to
the General Services Administration,
unless the Pederal awarding agency
has stabulory authority Lo dispose of
the property by alternative methods
(e.g., the anthority provided by the
Federal Technology Transfer Acl (15
U.B.C. 3110 (I)) to donabe research
eguipment to educabional and non-prof-
it organizations in accordance wibh
E.0. 12821, "“Improving Mathematics
and Science Education in Support of
the National Bducation Goals’ (57 'R
54286, 3 CI'R, 1992 Comp., p. 323)). Ap-
proprigte instructions shall be issued
6o the recipient Py the Fédera) award-
ing agency.

(6]

§215.34

(b) Exzempi property. When statutory
aubhority exists, the Federal awarding
agency has the option Lo vesl title to
property acguired with Federal funds
in the recipient without further obliga-
tion to the TFederal Government and
under conditions the Federal awarding
agency considers appropriate. Such
property is "'exempl property.” Should
a Federal awarding agency nol estab-
lish conditions, title to exempt prop-
erty upon acqguisition shall vest in the
recipient without further obligation to
the IFederal Government.

§215.84 Lquipment.

(a) Title to equipment acguired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acgnired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the eguipment.

(c) The recipient shall use the equip-
ment in the project or program Ifor
which it was acguired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds ang shall not encumber the
property without approval of the Ifed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the eguip-
ment in connection with its other fed-
erally-sponsored activities, in the {ol-
lowing order of priority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project, then

(2) Activities sponsored by other IFed-
eral awarding agencies.

(d) During the time that eguipment
is used on the projeclt or program for
which it was acquired, the recipient
shall male it available for use on other
projects or programs if snch okher use
will not interfere with the work on the
project, or program for which the eguip-
ment was originally acguired. Iirst
preference for such other use shall be
given to other projeclts or programs
sponsored by -
agency that financed the eguipment;

{the  Tederal . awarding

<
i
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second  preference shall be given o
Mrojocts  or programs sponsored by
other Federal awarding agencies. If the
cguipment is owned by the Federal
Government, use on other aclivities
not. aponsored by the FPederal Govern-
mant shall be permigsible If authorized
iy the Federal awarding agency. User
chirges shall be treated as program in-
comae,

()  When acquiring replacemaent
aquipment, the reciplent may use bhe
aquipment to be roplacad as trade-in or
sell the eqilpment and use the pro-
ceeds o offset. the costs of the raplace-
rment  equipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient’s property manage-
ment. standards for equipment acquired
with Pederal funds and federally-owned
equipment shall include all of the fol-
towing:

(1) Bguipment records shall be main-
tuined acecurately and shall include the
following mformation.

(1) A description of the equipment.

(11) Manufacturer's serial number,
model number, Federal stock number,
national stock number, or other ident!-
fication number.

(1i1) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federa) Government) and cost.

(v1) Information from which one can
calculate the percentage of Federal
parsicipation in the cost of the equip-
ment (not applicable to equipment fur-
niished by the FPederal Government).

(vii) Location and condifion of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used o determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding
agency for its share.

(2) BEquipment owned by the Federal
Government shall be identified to indi-
cate IFederal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any d4if-

56
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ferences hetween guantibies deter
mined by the physical inspection and
those shown 1n the accounting records
shall be investigated to devermine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify Ghe existence, current uti-
Heation, and contlnusd need Jor Lhe
equipment.

1) A control system shall be In effect:
to insure adequate safeguards to pre-
vent, loss, damage, or Gheft of the
equipment. Any loss, damage, or thafl,
of squipment ghall be investigated and
fully documented; if the squipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(6) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
oxtent practicable and result In the
highest possible resurn.

(z) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with & current per anit
fair market value of $6000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to the original Federal award-
ing agency or {1t successor. The
amount of compensation shall be com-
puted by applying the percentage of
Pederal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
guest disposition instructions from the
Tfederal awarding agency. The Federal
awarding agency shall determine
whebher the equipment can be used to
meet, the agency's requirements. If no
requirement exists within that agency,
the avallability of the equipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a require-
ment for the equipment exists in other
Federal agencies. The Federal award-
ing agency shall issue instructions to
the recipient no later than 120 calendar
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days after the recipient's reguest and
the following procedures shall govern.

(1) If so instructed or if disposition
instructions are not issned within 120
calendar days after the recipient’s re-
guest, the recipient shall sell the
equipment and reimburse the Federal
awarding agency an amount computed
by applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or pro-
gram. However, the recipient shall be
permitted to deduet and retain from
the IPederal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient's selling and handling ex-
penses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient's participation in
the cost of the original project or pro-
gram to the current fair market value
of the eguipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by fthe

Federal awarding agency for such costs -

incurred in its disposition.

(4) The Federal awarding agency may
reserve the right bto transfer the fitle
to the Federal Government or to a
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutes.
Such transfer shall be subject to the
following standards.

(i) The eqguipment shall be appro-
priately identified in the award or obth-
erwise made known to the recipient in
writing.

(ii) The Tederal awarding agency
shall issue disposition instructions
within 120 calendar days after receipt
of a final invenbtory. The final inven-
bory shall list all eguipment acguired
with granl funds and federally-owned
equipment. If the Tederal awarding
agrency Tfails to issne disposition in-
structions within the 120 calendar day
period, the recipient shall apply the
standards of this section, as appro-

 priate,

(i) “When® ‘thie " Tederal awarding
agency exercises its right (o take title,
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the equipment shall be subject to the
provisions jor lederally-owned equip-

ment.

£215.86 Supplies and other expend-
able property.

(a) Title to supplies and other ex-

pendable property shall vest in the re-

cipient upon acguisition, If there is a

residual inventory of unused supplies -

exceeding 35000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest inn the supplies.

§215.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
TFederal awarding agency(ies) reserve a
royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for IPederal pur-
poses, and to authorize others to do so.

() Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce al 37 CIFR part 401,
“Rights to Inventions Made by Nomn-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments."”

(¢) The IPederal Government has the
right to:

(1) Obtain, reproduce, publish or oth-

-erwise. -use. the . data first produced

under an awvard.
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(2) Authorize others Lo receive, repro-
duee, publish, or otherwise use such
data for Federa) purposes.

(1 () In addition, In response to a
IFreadom of Information Act (FOIA) re-
(quest for regearch data relating to pub-
lished research findings produced under
an award that was used by the Federal
Government In developlng an agency
action that has Ghe force and offect of
lnw, the Federal awarding agency shall
requedt, and the reciplent shall pro-
vide, within a reasonable time, the re-
search date so that they can be made
available bo the public through the pro-
codures establighed under the FOIA. If
the J'ederal awarding agency obtaing
the research data solely In response to
a J'OIA request, the agency may charge
the requester o reasonable fee egualing
the full incremental cost of obtainihg
the research data. This fee should re-
flect costs incurred by the agency, the
recipient, and the applicable subrecipi-
ents, This fee is in addition to any fees
the agency may assess under the FOIA
(5 U.8.C. 852(aM4)(4A)).

(2) The following definitions apply
for purposes of paragraph (d) of this
sechiorn

(i) Research data 15 defined as the re-
corded factual material commonly ac-
ceptied in the gcientific community as
necessary to validate research findings,
but, not any of the following: Prelimi-
nary analyses, drafts of scientific pa-
ners, plans for future research, peer re-
views, or communications with col-
leagues. This “recorded’ material ex-
cludes physical objects {(e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-

sonal privacy, sach as information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

2 CFR Ch. It (1-1-06 Edition)

(B) A Federal agency publicly and of-
ficially cltes the research findings in
support of an agency action that has
the force and effect of law.

(111) Used by the Federal Government,
in developing an agency action that
has the force and effect of law iy de-
fined ars when an agency publicly and
officially cltes the research findings tn
support of an agency action that has
the force and effect of law.

() Tikle to intangihle property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion In the recipient. The recipient
gshall use that property for the origl-
nally-authorized purpose, and the re-
ciptent shall not encumber the prop-
erty without approval of {he Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the
provisions of §215.34(g).

f69 R 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005)

§216.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Apencies may regquire recipients to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

PROCUREMENT STANDARDS
procurement

§215.40 Purpose of
standards.

Sections 215.41 through 215.48 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions

4
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of applicable Tederal statutes and ex-
ecutive orders. No additional procure-
ment standards or reguirements shall
be imposed by the Iederal awarding
agencies upon recipients, unless spe-
cifically required by Federal statute or
executive order or approved by OMB.

£2156.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Federal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and adminisira-
tive issues arising out of procurements
entered into in support of an award or
other agreement. This includes dis-
putes, claims, protests of award, source
evaluation or other matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Federal, State or local author-
ity as may have proper jurisdiction.

§215.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Pederal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is aboul Lo
employ any of the parties indicated
lerein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agenis of the
recipient shall neither solicil nor ac-
cepl gratuities, {avors, or anything of
monetary value {rom contractors, or
parties to subagreements. However, re-
cipients may sel standards f{or sitna-
Lions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-

cers, employees, or agents of the re-

cipient.

9

§215.44

§215.48 Competition,

All procurement transactions shall
pbe conducted in a manner Lo provide,
to the maximum extent practical, open
and Iree competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, reguirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all reguirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and 2l bids or offers may
be rejected when it is in the recipient's

interest to do so.

§215.44 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at 2 min-
imum, that paragraphs (a)1), (2) and
(3) of this section apply.

(1) Recipients avoid purchasing un-
rnecessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government,

(3) Solicitations for goods and serv-
ices provide {or all of the following.

(i) A clear and accurate description
of the technical reguirements for the
madterial, product or service Lo be pro-
cured. In competitive procurements,
sneh a description shall not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and al) other fac-
tors to be unsed in evaluating bids or
proposals.

(i) A description, whenever prac-
ticable; of -Lechnical requirements in
terms of fanctions Lo be performed or
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performance  required, including  the
mnpe of acceptable characteristics or
minimum acceptable standards.

(tvy The specific features of “‘brand
name or equal'’ descriptions that bid-
deors are required to meet when such
thems are included In the solicttation.

(vy The acceptansce, to bthe extent
practicable and economically feasible,
of products and services dimenstioned in
the metric system of measurement.

(vl) Preference, to the extent prac-
ticable and sconomically feasible, for
products and services that conserve
natural rosources and protect the anvi-
ronment and are snergy effictent.

(h) Posttive sfforts shall be made by
reciplents to utillze small buslnesses,
minority-owned firms, and women's
husiness enterprises, whenever pos-
sible. Recipients of TFFederal awards
shall take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s husi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
gpportunities available and arrange
time frames for purchases and con-
tracts Lo encourage and facilitate par-
ticipation by small businesses, minor-
{ty-owned firms, and women's business
enterprises.

(3) Comnsider in the contract process
whether firms competing for larger
contracts intend Lo subcontract with

small businesses, minority-owned
firms, and women's business enter-
prises.

(1) Lncourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises,

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders,
and incentive contracts) shall be deter-
mined by the recipient but shall be ap-
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propriate for the particular procure-
ment and for promoting the best Inter-
est of the program or project involved.
The “eoat-plus-a-percentage-of-cost”
or “percentage of construction cost”
methods of contracting shall not be
used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ahility to perform suc-
cessfully under the terme and condi-
tlons of Ghe proposed procurement.
Clonsidoration shall be given Lo such
matters as contractor integrity, record
of past performance, financial and
technical resources or accesdibility to
other necessary resources. In certain
circumstances, contracts with certaln
parties are restricted by agencies’ im-
plementation of E.O.5 125649 and 12689,
“Debarment and Suspension.”

(e) Recipients shall, on request, make
avallable for the Federal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient's procurement proce-
dures or operatlon fails to comply with
the procurement standards in the Ifed-
eral awarding agency's lmplementation
of this part.

(2) The procurement is expected to
exceed the small purchase threghold
fixed at 41 U.S.C. 403 (11) (currently
325,000) and s to be awarded without
competition or only one bid or offer is
received in response to a golicitation.

(3) The procurement, which 15 ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4) The proposed award over fhe
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

§215.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
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every procurement action. Price anal-
ysis may be accomplished in variouns
comparison of

ways, including bthe
price guoialions submitbed, market
prices and similar indicia, together

with discounts. Cost analysis is the re-
view and evaluation of each element of
cost  bo determine reasonableness,
allocability and allowability.

§2165.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lewing at a minimum:

(a) Basis {for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(c) Basis for award cost or price.

§215,47 Contract administration.

A system lor contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adeguabte and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§215.48 Contract provisions.

The recipient shall include, in addi-
tion 6o provisions to define 2 sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to suab-
contracts.

(a) Contracts in excess of the small
parchase threshold shall conbain con-
tractual provisions or condifions that
allow for administrative, contractual,
or legal remedies in instances in which
a conbractor violates or hreaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(h) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for Lermination by
the recipient, including the manner by
which termination shall be eiffecled
and the hasis for settlement. In addi-
tion, such contracts shall describe con-

be terminated for default as well as

“ditions under-which-the contract-may. -
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§215.48

conditions where the conbracl may be
terminated hecause of circumstances
beyond the control of the contractor.

(¢} Except as otherwise reguired Dby

statute, an award that regunires the
contracting (or subcontracting) {or
construction or facility improvements
shall provide for the recipient to follow
its own reguirements relating to bid
gunarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. Tror those contracts or sub-
contracts exceeding §100,000, the Fed-
eral awarding agency may accept the
bonding policy and requirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government’s interest
is adeguately protected. If such a de-
termination has not been made, the
minimum reguirements shall be as fol-
lows.
(1) A bid guarantee from each bidder
squivalent to five percent of the bid
price. The ‘‘bid gunarantee” shall con-
sist of a firm commitment such as 2
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, exscutbe
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond'’
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A "‘payment bond"” is one
executed in connection with a contract
Lo assure payment as required by stab-
ute of all persons supplying labor and
malberial in the execution of the work
provided {or in the contract.

(1) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificabes of anthorily as accept-
able surebies pursuant o 31 CFR. part
223, “Surety Companies Deing Business
with the United States.”

(Q) A1l negotbiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shal

include a provision Lo he effect that
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the recipient, the Federal awarding
apency, the Comptroller General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess Lo any books, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
aram for the purpose of making audits,
examinations, excorpts and tran-
seriptions.

(e) All contracts, Including small
purchases, awarded by reciplents and
thetir contractors shall contain the pro-
curement provisions of appendlx A to
this part, as applicable.

REPORTS AND RECORDS

$216.50 Purpose of reports and

records,

Sections 215.51 through 215.53 set
forth the procedures for monitoring
and reporting on the recipient’s finan-
¢ial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§215.51 Monitoring and reporting pro-
gram performance.

(a) Reciplents are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments ag delineated in §215.26.

(h) The TFederal awarding agency
shall prescribe the {requency with
which the performance reports shall be
submitted. HExcept as provided in
§215.51(f), performance reports shall
not be required more frequently than
guarterly or, less freguently than an-
nually. Annval reports shall be due 90
calendar days after the grant year,
quarterly or semi-annual reports shall
be due 30 days after the reporfing pe-
riod. The Federal awarding agency may
require annual reports before the anni-
versary dates of multiple year awards
in lieu of these requirements. The final
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award.

(¢) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

quantified,
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(d); When required, performance re-
ports shall generally contain, for each
award, brief information on sach of the
following.

(1> A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, CGhe
findings of the investigator, or both.
Whenever appropriate and the outpuf.
of programs or projects can be readily
such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Roeasons why established goals
were not met, {f appropriate.

(3) Other pertinent information In-
cluding, when appropriate, analysis
and explanation of cost overrung or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given In the
case of problems, delays, or adverse
conditions which materially Ilmpair the
ability to meet the objectives of the
award. This notification shall include a
statement. of the action taken or con-
templated, and any assistance needed
to resolve the sttuation.

(g) TFederal awarding agencies may
malke site visits, as needed.

(h) TFederal awarding apencies shall
comply with clearance requirements of

5 CI'R, part, 1320 when requesting per-

formance data {rom recipients.

§215.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
{formation from recipients.

(1) SF-269 or SF-269A, Financial Sta-
tus Report.

(1) Each TIederal awarding agency
shall require recipients to use the SF-
269 or SF-269A to report the status of
funds for all nonconstruction projects
or programs. A Pederal awarding agen-
cy may, however, have the option of
not requiring the SF-269 or SF-269A
when the SF-270, Request for Advance
or Reimbursement, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adeguate information
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Lo meel 1ts needs, except that a final
ST-269 or SI-26Y4 shall be required at
the completion of the project when the
SP-270 is used only {for advances.

(i1} The TFederal awarding agency
shall prescribe whether the report shall
be on a cash or accrual hasis. If the
Federal awarding agency reguires ac-
crual information and the recipient’s
accounting records are nol normally
kept on the accrual basis, the recipient
shall not be required to convert its ac-
counting system, but shall develop
such accrual information through best
estimates based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the frequency of the
Tinancial Status Report for each
project or program, considering the
size and complexity of the particular
project or program. However, the re-
port shall not be required more fre-
guently than quarterly or less fre-
guently than annually. 4 final report
shall be required at the completion of
the agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
SI7-269 or SF-2694 (an original and no
more than two copies) no later than 30
days after the end of each specified re-
porting period for guarterly and semi-
annual reports, and 90 calendar days
for annual and final reports. Exten-
sions of reporting due dates may be ap-
proved by the FPederal awarding agency
upon request of the recipient.

(2) SI-272, Report of Federal Cash
Transactions.

(i) When funds are advanced to re-
cipients the Federal awarding agency
shall require each recipient to submit
the SI-272 and, when necessary, its
continuation sheet, ST-272a. The I'ed-
eral awvarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each agreement with the
recipients.

(ii) Tederal awarding agencies may
regnire forecasts of Iederal cash re-
quirements in the "Remarks’ secltion
of the report.

(ii1) When practical and deemed nec-
essary, Federal awarding agencies may

- - - - - -require. recipients (o report in tlie

“Remarks” section the amount of cash
advances received in excess of three

§215.52

days. TRecipients shall provide shorl
narrabive explanabions of actions taken
to reduce Lhe excess balances.

(iv) Recipients shali be reguired to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each guarter.
The Tederal awarding agencies may re-
quire a monthly report from those re-
cipients receiving advances totaling $1
million or more per year.

(v) Federal awarding agencies may
waive the requirement for submission
of the SF-272 for any one of the fol-
lowing reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the Federal awarding agen-
cy’s opinion, the recipient's accounting
controls are adequate to minimize ex-
cessive Federal advances, or,

(C) When the electronic payment
mechanisms provide adeguate data.

(b) When the Federal awarding agen-
cy needs additional information or
more frequent reports, the following
shall be observed.

(1) When additional information is
needed to comply with legislative re-
guirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such information
under the “Remarks’’ section of the re-
ports.

(2) When a Tederal awarding agency
determines that a recipient’s account-
ing system does not meet the standards
in §215.21, additional pertinent infor-
mation to further monitor awards may
be obtained upon written notice Lo the
recipient until such time as the system
is brought up to standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance requirements of 5 CI'R. part
1320.

(3) Federal awarding agencies are en-
couraged to shade oul any line item on
any report if not necessary.

(4) TPederal awarding agencies may
accept the identical information from
the recipients in machine readable for-

matl or compubter printouts or elec-

Lronic outpuks in lien of prescribed for- ...

mats.
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(H) Tederal awarding agencies may
provide computer or electrontc outpuis
Lo recipients when such expedites or
contributes to bhe accuracy of report-
tng.

216,68 Retontion and access require-
monts for records.

(a) This sectlon sets forth require-
ments for racord retentlon and access
to records for awards to reciplents.
IPederal awarding agencies shall not
impose any other record retention or
access raquiremants upon recipients,

(h) Pinancia) records, sapporting dooe-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
voars from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
ston of the guarterly or annual finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excep-
tions are the following.

(1) If any litigasion, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
awdit findings Involving the records
have heen resolved and final action
taken. -

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(4) Indirect cost rate proposals, cost
gllocations plans, etc. as specified in
§215.53(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the Iederal awarding

agency.
(d) The IPederal awarding agency
shall request transfer of certain

records to its custody from recipients
when it determines that the records
possess long term retention value.
However, in order to avoid duplicate
recordkeeping, a Tederal awarding
agency may make arrangements for re-
cipients to retain any records that are
continuously needed for joint use.
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{e) The Federal awarding agency, vhe
inspector General, Comptroller Gen-
eral of the United States, or any of
their duly aubhorized representatives,
have the right of timely and unre-
stricted access to any hooks, docu-
ments, papers, or other records of re-
cipients  that are pertinent to fhe
awards, in order to make audits, ex-
aminations, excerpts, transcripts and
coples of such documents. Thig right
wlgo includes timely and reasonable ac-
cegs Lo a recipient's personnel for the
purpose of interview and discussion re-
lated Lo such documents. The rights of
access In this paragraph are not lim-
fted to the required rebention period,
but shall last as long as records are re-
tained.

(f) Unless required by sbtatute, nho
Federal awarding agency shall place
restrictions on recipients that limit
puhlic access to the records of recipi-
ents that are pertinent o an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have heen exempted from disclosure
pursuant o the Freedom of Informa-
tion Act (6 U.S.C. 562) {[ the records
had belonged to the Federal awarding
agency.

(&) Indirect cost rate proposals, cost al-
locations plans, etc. Paragraphs (g)1)
and (g)2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rafte
computations or proposals, cost alloca-
tion plansg, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite Iringe benefit
rates).

(1) If submitted for negotiction. If the
recipient submits to the Federal
awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
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other computation for negotiation pur-
poses, then bhe 3-year retention period
for Gthe proposal, plan, or other com-
putation and 1ts supporting records
starts at the end of the fiscal year (or
other accounting period) covered Dby
the proposal, plan, or other computa-
tion.

TERMINATION AND IENFORCEMENT

§215.60 Purpose of termination and
enforcement,
Sections 216.61 and 215.62 set forth
uniform suspension, termination and
enforcement procedures.

§215.61 Termination.

(&) Awards may be terminated in
whole or in part only if paragraphs
(a)(1), (2) or (3) of this section apply.

(1) By the Federal awarding agency,
il a recipient materially fails to com-
ply with the terms and conditions of an
award.

(2) By the Federal awarding agency
with the consent of the recipient, in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the porfion
to be terminated. :

(3) By the recipient upon sending to
the Federal awarding agency written
notification setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nation, the portion to be terminated.
However, if the I'ederal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in ibs entirety under either para-
graphs (a)(1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §215.71(a), includ-
ing those for property management as
applicable, shall be comnsidered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§215.62

the terms and conditions of an award,
whether stated in a Jederal stabute,
regulation, assurance, application, or
notice of award, the IPederal awarding
agency may, in addition to imposing
any of the special conditions outlined
in §215.14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Tederal
awarding agency.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the

project or program.
(5) Take other remedies that may be

legally available.

(b) Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding to
which the recipient is entitled under
any statute or regulation applicable to
the action involved.

(¢) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
guently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(c)(1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or terminalbion, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs wourld bhe allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the terminabtion
talkes eflect.

(Q) Relationship to debarment and sus-
pension, The enforcement remedies
identified in this section, inclu@ing”

§215.62 Enforcement,

-~ ) -Remedies for noncomplieance. If a re-
cipient materially {ails t.o comply with
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suspension  and  ermination, do notb
meclude o reciplent from being subject
Gt debarment and suspension under
[5.0.s 12549 and 12689 and the TFederal
avarding agency implementing regula-
tlons (see §216.13).

Subpart D—After-the-Award
Requirements

216,70 Purposa.

Saections 216.71 through 216.73 contain
closeout procedures and other proce-
dures for subsequent, disallowances and
afdjustments.

§215.71 Closeout procedures.

(1) Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
hy the terms and conditions of the
award. The Pederal awarding agency
may approve extensions when re-
gquested by the recipient.

(b) Unless the Federal awarding agen-
¢y authorizes an extension, a recipient
shall Hguidate all obligations Incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion ar specified in
the terms and conditions of the award
or In agency. implementing instruc-
tions.

{(¢) The TI'pderal awarding agency
shall malte prompt payments to a re-
cipient. for allowable reimbursabie
costs under the award belng closed out.

(d) The recipient shall prompily re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not an-
thorized to be retained by the recipient
for use in other projects. OMB Circular
A-129 governs unreturned amounts that
become delinguent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(fy The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §215.31 through §215.37.

(g) In the event a final audit has not
been performed prior to the closeout of
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an award, the Tederal awarding apgency
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on  dis-
allowed costs resuléing from the final
audit.

§216.72 Subsequont adjustmentr nnd
continuing responaibilities.

(a) The clogeout of an award doss nol.
affect any of the following:

(1) The right. of the Federal awarding
agency to disallow costs and recover
funds on the bagis of a later audit or
other review.

(2) The obligation of the reciplent Lo
return any funds due as a result of
iater refnonds, correctlons, or other
transactions.

(3) Audit requirements in §215.26.

(4) Property management require-
ments in §215.31 through § 215.37.

(5) Records retention as required in
§215.53.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and Ghe recipient,
provided the responsibilities of the re-
gipient referred to in paragraph (a) of
this section, including those for prop-
erty management as appllcable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

[69 'R 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005)

$215.73 Collection of amounts due.

(a) Any funds pald to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt by paragraphs
(a)(1), (2) or (3) of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Takxing other action permitted by
statute.

(b) Except as otherwise provided by
law, the Federal awarding agency shall
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charge inlerest on an overdue debt-in

accordance with 4 CPR Chapter 11,
“Trederal Claims Collection Stand-
ards.”

APPENDIX A TO PART 2156—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluging small purchases, shall contain the
{ollowing provisions as applicable:

1. Egua! Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.Q. 11246, "'Egua) Employ-
ment Opportunity’ (30 FR 12319, 12935, 3
CFR, 1964-1965 Comp., p. 339), as amended by
E.0. 11375, "Amending Executive Order 11246
Relating to Egua! Employment Oppor-
tunity,” and as supplemented by regulations
at 41 CFR part 60, “Office of Federal Con-
tract Compliance Programs, Egual Employ-
ment Opportunity, Department of Liabor.”

2. Copeland ''Anti-Kickback' Act (16 U.S.C.
874 and 40 U.8.C. 276c)-—All contracts and sub-
grants in excess of $2000 for conpstruction or
repair awarded by recipients and subrecipi-
ents shall include a provision forf compliance
with the Copeland *‘Anti-Kickback’ Act (18
U.S.C. B74), as supplemented by Department
of Labor regulations (29 CFR part 3, ‘'Con-
tractors and Suhcontractors on Public Bulld-
ing or Public Work Financed in Whole or in
Part by l.oans or Grants {rom the United
States’'). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violabions to the Tederal
awarding agency.

3. Duwis-Bacon Acil, us umended (40 U.S.C.
276u to a~7)—When required by Federal pro-
gram Jegisiation, all construction contrachs
awarded by the recipients and subrecipients
of more than $2000 shall include r provision
for compliance with the Davis-Bacon Act (40
U.8.C. 276a to a-7) and as supplemented by
Department of Labor regulations (28 CFR
part b, “Laber Standards Provisions Applica-
ble to Contracis Governing Federally Ti-
nanced and Assisted Constraction'’). Under
Lhis Act, contractors shall be reguired Lo pay
wages Lo laborers and mechanics al a rate
not Jess than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. ln addltion, contractors
shall be reguired to pay wages nol less than
once a weel. The recipient shall place & copy
of the current. prevalling wage determination
issued by bthe Department of Labor in each
solicibabion and the award of a contract shall
he conditioned upon Lhe acceptance of the
wage determination. The recipient shall re-’
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port-al) -suspeclsd or-reported -viclations Lo
the FPederal awarding agency.

4. Contract Work HMoury und Sujety Stundards
Act (40 U.8.C. 327-333)—Where applicable, wll
contracts awarded by recipients in excess of
$2000 for consbtruction contracts and in ex-
cess of 32500 for obher contracts that involve
the employmeni of mechanics or laborers
shall include a provision for compliance with
sections 102 and 107 of the Contract Worlk
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor shall be
reguired to compute .the wages of every me-
chanic and laborer on the basis of a standard
work week of 40 hours. Work in excess of the
standard work week is permissible provided
that the worlter is compensated at a rate of
not less than 1% times the basic rate of pay
for all hours worked in excess of 40 hours in
the work week. Section 107 of the Act Is ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work in surroundings or under working
conditions which are unsanitary, hagzardous
or dangerous. These reguirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily avallable on the
open market, or contracts for transportation
or transmission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or Agreemeni—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, "Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

G. Clean Air Act (42 U.8.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.8.C. 125) el sey.), us amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
guires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursnant o Lhe Clean Alr Act
(42 U.5.C. 7401 et seg.) and the Federal Water
Follution Coniral Act as amended (33 U.B.C.
1251 ef seq.). Violations shall be reported to
the Tederal awarding agency and Lhe Re-
gional Office of the Environmental Protec-
tion Agency (EPA),

7. Byrd Anli-Lobbying Amendment (37 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more shall file the re-
guired certification. Bach tier cerbilies to
the tier above Lhat it will nol apnd has pot
used Federal appropriated funds Lo pay any
persoh or organization for influencing or at-
tempting to influence an officer or employee
of any agency, & member of Congress, officer

" BF ériiployee of Congress, or an employee of a
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manhar of Congress (n connectton with ob-
taining any Federal contract, grant or any
othor award covered by 31 U.8.C. 1352. Bach
star ahall also disclose any lobbylng with
nan-faderal funds that takes place in con-
nnction with obtaining any Tederal award.
Such disclosures are forwarded from tier to
Glor ap o the roctptent,

#. Doebarmont and Sunpongion (E.0.5 12648
and  12089—A  contract award  with an
amount sxpactad to equal or excesd 326,000
and gortadn othar contract awards (see 2 CI'R
1. 220) ghall not he made to parties Listed on
the government-wide Bxcluded Partiey List
Systom, (n aoccordancs with the OME gulde-
Ines at 2 GIPR part 110 that implement F.0.8
12541 (3 OT'R, 1986 Comp., p. 109) and 12688 (3
CTR, 1088 Comp., p. 236), "Debarment and
Suspensgion.'’ The Bxcluded Parties Ldst Sys-
tem contalns the names of parties debarred,
suspended, or otherwise excluded by agen-
cles, as well as parties declared Ineligible
under statutory or regulatory authority
other than E.O. 12549.

169 ™R 26281, May 11, 2004, as amended at 70
It 51874, Aug. 31, 2005)

PARTS 216~-219 [RESERVED]

PART 220—CQOST PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-21)

Sec. .

220.5 Purpose.

220.10 Scope.

220.16 Policy.

220.20 Applicabllity.

220.26 OMDB responsibilities.

920.30 Taderal agency responsibllities.

220.36 Rffective date of changes.

220,40 Kelationship to previous issuance.

220145 Information contact.

APPENDIX A TO PART 220—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO GRANTS,
CONTRACTS, AND OTHER AGREBMENTS WITH
EDUGATIONAL INSTITUTIONS

AuTHORITY: 31 U.S.C. 503; 31 U.S.C. 1111; 41

T.8.C. 405; Reorganization Plan No. 2 of 1970;

B.Q. 11541, 35 FR 10737, 3 CFR, 1966-1970, p.

938.

Source: 70 PR 51801, Aug. 31, 2005, unless
otherwise noted.

§220.6 Purpose.

This part establishes principles for
determining costs applicable to grants,
contracts, and other agreements with
educational institutions.
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§220.10 Scope.

The principles in this part deal with
the subject of cost determination, and
make no attempt to ldentify the cir-
cumstances or dictate the extent of
agency and institusional participation
in the fnancing of a particular project.
Proviston for profit or other Increment,
ahove cost is outside the scope of this
part.

§220.16

The principles In this part are de-
stgned Lo provide that the Federal Gov-
ernment bear 1ts fair share of total
costs, determined in accordance with
menerally accepted accounting prin-
ciples, except where restricted or pro-
hibited by law. Agencies are not ex-
pected to place additional restrictions
on individual items of cost. The suc-
cessful application of cost accounting
principles requires development of mu-
tual understanding between represent-
atives of educational institutions and
of the Federal Government as £o their
scope, implementation, and interpreta-
fion.

Policy.

§220.20 Applicability.

(a) All Federal agencies thafl spongor
research and development, tralning,
and other work at educational instifu-
tions shall apply the provisions of Ap-
pendix A to this part in determining
the costs incurred for such work. The
principles shall also be used as a guide
in the pricing of fixed price or lump
sum agreements.

(b) Bach federal agency that awards
defense-related contracts to a Feder-
ally Funded Research and Development
Center (FFRDC) associated with an
educational institution shall require
the FFRDC to comply with the Cost
Accounting Standards and with the
rules and regulations issued by the
Cost Accounting Standards Board and
get forth in 47 CFR part 99.

§220.26 OMB responsibilities.

OMB is responsible for:

(a) Issuing and maintaining the guid-
ance in this part.

(b) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.
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CIRCULAE NO. A-122
Kevised May 10, 2004

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT: Cost Principles for Non~Profit Organizations
1. Purpose. This Circular establishes principles for determining costs of
grants, contracts and other agreements with non-profit organizations. It does
not apply to colleges and universities which are covered by Office of Management
and Budget [OMB) Circular 2-21, "Cost Principles for Educational Institutions™;
State, local, and federally-recognized Indian tribal governments which are
covered by OMB Circular 2-87, "Cost Principles for State, Local, and Indian

The principles are designed to provide that

Tribal Governments"; or hospitals.
the Federal Government bear its fair share of costs except where restricted ox

The principles do not attempt to prescribe the extent of
contracts, or other agreements. However,
be accomplished through arbitrary
Provision for

prohibited by law.
cost sharing or matching on grants,
such cost sharing or matching shall not
limitations on individual cost elements by Federal agencies.
profit or other increment above cost is outside the scope of this Circular.

2. Supersession. This Circular supersedes cost principles issued by individual
agencies for non-proiit organizations.

3. Applicability.

a. These principles shall be used by all Federal agencies in determining
the costs of work periormed by non-profit organizations under grants,
cooperative agreements, cost reimbursement contracts, and other contracts in
which costs are used in pricing, administration, or settlement. 211 of these
instruments are hereafter referred to as awards. The principles do not apply to

awards under which an organization is not reguired to account to the Federal

Government for actual costs incurred.

(subgrants, subcontracts, etc.) are

b. All cost reimbursement subawards
subject to those Federal cost principles applicable to the particular
organization concerned. Thus, if a subaward is to a non-profit organization,

this Circular shall apply; if a subaward is to a commercial organization, the
cost principles applicable to commercial concerns shati applyr—+f=aswbawaxddis =~~~ ==
to a college or university, Circular 2-21 shall apply; if a subaward is to a

State, local, or federally-recognized Indian tribal government, Circular A-87

shall apply.

.‘\T“/A\CHA"”) - -
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4. Derfonarions.

el Non=prof il organs zalbton means any corporalt,on, Lrunl, ansotiation,

cooparastive, Oy otner ovganLeation whiroho

1y an operated primarily {0y screntific, esucational, nervaoe
Shiar i talle, or similar purposes in che punlic ainterest;

{2y in not organized primarily for profit; and

(%) uses its net proceeds to maintain, improve, and/or axpand iy
b ¢
"non-profit orgawization” excludes
iocal, and {ederoiiy-

aperratcons. Forothis purpose, the term
colleges and universities; (Li) bhospitals; ({(1x1) Ltate,
recognized Indian tribal governments; and (iv) those

non-profit organizations which are excluded from coverage ol this

acoordance with paragraph 5.

Circular in

. Prior approval means securing the awarding agsncy's permission Lo
cost for those items that are designated as requlring prior

Chircular. Generally this permission will be ip writing. Where
specified in the budget of an award,

advance to wncur
approval by the
an stem of cost requiring prior approval is

approval of the budget constitutes approval of rhat cost.

e Lxclusion of some non-profit organizations. Some non-profit organizations,
hecause of their size and nature of operations, can be considered to be similar
Lo commercial concerns for purpose of applicability of cost principles. Such
organizations shall operate under Federal cost principles applicable
these organizations 1s contained in

Lo time.

non-profit
Lo commercial concerns. A listing of
Attachment ©.  Other organizations may be added from time

ble Zor adminisiering programs that

G. Responnibilities.  Agencies :‘";:porxsib
rovoive awards to non-profit organizations :hail implement the provisions of
tin

this Circular. Upon reguest, implementing instruction shall be furnished to
OME. Agencies shall designate a liaison oi’fJCJ.al to serve as the agency
representative on matters relating to the implementation of this Circular. The
name and title of such representative shall be furnished to OMB within 30 days
of the date of this Circular.

Ptta:hmnnts, The principles and related policy guides are set forth in the
cllowing Attachments:

?‘h\J

Attachment A -~ General Principles

w

Selected Items of Cost

!

Attachment B

Attachment C - Non-Profit Organizations Not Subject To This Circuler

8. Requests for exceptions. OMB may grant exceptions to the reguirements ot

this Circular when permissible under existing law. However, in the interest of
in highly

achieving maximum vniformity, exceptions will be permitted only

unusual circumstances.

9. Effective Date The provisions of this Circular are effective immediately.

Implementation shall be phased in by incorporating the provisions into new
awards made afier the start of the organization's next fiscal year. For
existing awards, the new principles may be applied if an organization and the
cognizant Federal agency agree. Earlier implementation, or a delay in

o
3
>
O
T
<
m
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implementation of individual provisions, ie also permitted Dy mutual agreement
between an orgapization and the cognizant Federal agency.
10. Inguiries. Further information concerning this Circular may be obtained by
contacting the Oflice of Federal Financial Management, OME, Washington, DC

20603, telephone (202) 395-3883.
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ATTACHMENT A
Circular No.

SENERAL DPRINCTPLES
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N Prevros < maadergtionn

] Tomponsrion of total conts

L Facrorn aifocaing aliowany Loty of coste
7. laversioarealyie o

1. Pl bacialiye mant o

o A ciatare Cred

€ Advance underataney ngss

7. onditongl cxomptions

P Direct Tostg

o indirest Zousta

i Addoration of Indirect Costs and Determinatlon ol Indiract
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N Samplified allonatior metnod
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Regotiation and mpproval of Indirect Cost Rates

pefinitions

Negotiation and approval of rates
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ATUACHMENT A

Civouiar Moo A-)027

SREINTLENG, DTN T LD

A Lania s Tonsadarai, onn

b Tomponiron of Volal cosin. The Lotal cost of arn award 15 the sum of
! Inwabie diyest and giionabie andirecs costs less any appiacable crediin,

e

S bartars afiecting allowability of costs. To be aliowatile under an

Llowing general criteiia:

Awiec b o e o must meet Che

g, Be reasonable Foy che performance o cne award aned e g b osal e
Eleer ot ey these oo nies,

o Conlorm Lo oany lomd lalrons or owxolunionn o forvre 1 e
Ly oy e award an Lo Uy ar o amaunt of oon

o He conniavent witlh: poloores and Drocoduran tnat ann by o formiy
or oty ednr e Dy f snanced and oty act v Lpen of e 9vdgati sai ron

<N Be accorded consastent Sreatment

©.  Be determined in a rdance with genera !y accepted acoounting

Dranciples (GAMP) .

i Not pe wLncluded as sad to meet ¢ ok
eyt uhing oL oany ouner ~financed program in elther the
cuvrent oy g prioy veriod.

. Be adequately document =g

G Franonanla cos Bz Poooregsonal.le LT, dno nature oY amoant,

DrAdAnL DHavson undar e

vd Lhial which would be nourred Dy o

todosn not e !
the time the de wWel Wedle To Lncur Lhe

i

Ciroumstances prevarling a
The question of the reasonableness of apecific
particular zare in connection with organizations or separate divisions
which receive the preponderance of their support from awards made by Federal

of a2 gilven cost, considaration

- 2]

ts must bhe sgrucinized with

CELS

~

thereot

agencies. in dete:”m:l.m,nq the reasonablenens
shall be given to:
of a ‘;yme genexally recognized as ordinary

13

4. Whether the cost i
for the operetion of the organization or the performance of

and necassar
award.

L
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The restraints or reguirements imposed by such faclors as
arms length bargaining, Federal and
aviard.

b.
generally accepted sound businecs practices,
State laws and regulations, and terms and conditions of the

c. Whether the individuals concerned acted with prudence in ilhe
circumstances, considering their responsibilities to the corganization, its
menbers, employees, and clients, the public at large, and the Federal
Government. .

d. Significant deviations from the established practices ol the
organization which may unjustifiably increase the award costs

4, Allocable costs.

hjective, such as a

a. & cost is allocable to a particular cost o
grant, contract, project, service, or other activity, in accordance with the
relative benefits received. & cost ie allocable to & Federal award if it is

in like

treated consistently with other costs incurred for the same purpose
circumstances and if it:

(1) Is incurred specifically for the award.

(2) Benefits both the award and other work and can be
i or

distributed in reasonable proportion to the benefits received,

(3) Is necessary to the overall operation of the organization,
although a direct relationship to any particular cost objective cannot be shown.

b. Any cost allocable to a particular award or other cost objective
under these principles may not be shifted to other Federal awards to overcome
funding deficiencies, or to avoid restrictions imposed by law or by the terms of
the award.

5. Applicable credits.

a. The term applicable credits refers to those receipts, or
reduction of expenditures which operate to offset or reduce expense items that
are allocable to awards as direct or indirect costs. Typical examples of such

transactions are: purchase discounts, rebates or allowances, recoveries or

indemnities on losses, insurance refunds, and adjustments of overpayments ox

erroneous charges. To the extent that such credits accruing or received by the
allowable cost, they shall be credited to the Federal

organization relate to
cost reduction or cash refund, as appropriate.

- o i+ he a

b. 1In some instances, the amounts received from the Federal
Government to finance organizational activities or service operations should be
treated as applicable credits. Specifically, the concept of netting such credit
items against related expenditures should be applied by the organization in
determining the rates or amounts to be charged to Federal awards for services
rendered wlienever the
services have been financed directly,

facilities or other resources used in providing such
in whole or in part, by Federal funds.

c¢. For rules covering program income (i.e., gross income earned
from federzlly-supported activities) see Sec. .24 of Office of Management and
"Uniform Administrative Requirements for Grants and

Budget (OMB) Circular 2-110,
Agreements with Institutions and Other Non-
Profit Organizations."”

of Higher Education, Hospitals,




Under any given award, the reasonableness and
difficult to determine. This .34
that receive a preponderance
to avoid subseguent

or nonallocabiiity, it 1s

6.  Advance understandings.
allocability of certarn items of costs may he
particularly true in connection with organizations
of thernr support from Federal agancies. In order

S

disallowancs or dispute basad on unreasonablens
Foa wrivian agreement with the cognizant or awarding
special or unusval costs. The absence of

ofren desirable o see
f the incurrence of

c.‘(v’{’.‘,‘)')ﬁ‘\/ Lnoadvance of
of cost will not, in 1tself, aifect

an advance gyraament on any @ lement the

roasorabloness oy wliocabiiaty of that element.

i Tonditional eremptions.
4. OMBE authorizes conditional exemption from OMB adminisoral v

regquirements and cost principles circulars for certain Federal progyams wi.'n
starntorily-authorized consolidated planning and consolidated admininiratyve
funding, that are identified by a Federal agency and approved by the nead of
Lhe Executive department or egstablishment. A Federal agency shall corsult w:th
OME during its consideration of whether to grant such an exemption.

. To promote efficiency in State and local program admin stydation,
whan Faderal non-eniitlement programs with common purposes have specs o
statutorily-authorized consolidated planning and consclidated administrative
funding and where most of the Jtate agency's resources come from non-Federal
sources, Federal agencles may exempt these covered State-administered, non-
entitlement grant programs from certain OMB grants management requirements.
exemptions would be from all but the allocability of costs provisions of OMB
Circulars A-87 (Attachment A, subsection C.3), "Cost Principles for State,
Local, and Indian Tribal Governments," B-21 (Section C, subpart 4), "Cost
Principies for Educational Institutions," and 2-122 {(Attachment A, subsection

A.4), "Cost Principles for Non-Profit Organizations,” and from all of the
Grm

The

administrative requirements provisions of OMB Circular A-110, "Onif
Administrative Reguirements for Grants and Agreements with Instizutions of
he

Higher Education, Hoopitals, and Dtner Non-Profit Organizations, " and

grants management Common rule.

agencies'

Fedaral agency provides this Llexibility, as a

c. When a
a State must adopt its own

prerequisite to & State's exercising this option,
written fiscal and administrative requirsments for expending and accounting for
all funds, which are consistent with the provisions of OMB Circular A-87, and
extend such policies to all subrecipients. These fiscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions,
costs are reasonable and necessary for operating these programs, and funds are
not be used for general expenses required to carry out other responsibilities of -

a State or its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identified specifically with a

particular final cost objective, i.e., a particular award, project, service, or
However, a tost may not be assigned

other direct activity of an organization.
to an award as a direct cost if any other cost incurred for the same purpose,

like circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned directly thereto. Costs identified specifically with other final cost

in




objectives of the organization are direct costs of those cost objectives and are
not to be assighed to other awards directly or indirectly.
as an indirect cost

for such cost is

e
p

2. hny direct cost of a minor amount may be treated
for reasons of practicality where the accounting treatment
consistently applied to all final cost objectives.

7

. The cost of certain activities are not allowable as charges to Federal
awards (see, for example, fundraising costs in paragraph 17 of Attachment B).
However, even though these costs are unallowable for purposes of computing
charges to Federal awards, they nonetheless must be treated as direct costs fox
purposes of determining indirect cost rates and be allocated their share of the
organization's indirect costs if-they represent activities which (1) include the
salaries of persomnnel, ({2} occupy space, and (3) benefit Irom the organization's
indirect costs.

4. The costs of activities performed primarily as a service to members,

clients, or the general public when significant and necessary to the

organization's mission must be treated as direct costs whether or not allowable
Some examples of these

and be allocated an equitable share of indirect costs.
types of activities include:

a. Maintenance of membership rolls, subscriptions, publications,
and related functiomns.

b. Providing services and information to members, legislative or
administrative bodies, or the public.

c. Promotion, lobbying, and other forms of public relations.

d. Meetings and conferences except those held to conduct the
general administration of the organization.

€. Maintenance, protection, and investment of special funds not
used in operation of the organization.

Administration of group benefits on behalf of members or
annuity or retirement plans,

£

pa
"clients, including life and hospital insurance;
financial aid, etc.

C. Indirect Costs

1. Indirect costs are those that have been incurred for common or Jjoint

objectives and cannot be readily identified with a particular final cost
objective. Direct cost of minor amounts may be treated as indirect costs under
the conditions \fter direct costs have been
determined and

indirect costs
objectives. & cost may
other cost incurred for
assigned to an award as a

described in subparagraph B.Z.
ssigned directly to awards or other work as appropriate,

are those remaining to be allocated to benefiting cost

not be allocated to an award as an indirect cost if any
the same purpose, in like circumstances, has been
direct cest.

Because of the diverse characteristics and accounting practices of
it is pot possible to specify the types of cost which
However, typical examples

2.
non-profit organizations,
may be classified as indirect cost in all situations.
of indirect cost for many non-profit organizations may include depreciation oxr

9 [ ATTACHMENT .;) .............
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on buildings and squipment, the costs of sperating and
ration and general expenses, such an

ST

use allowances
masntalning faciilitien, and ganeral administ
officers, personnel administration, and

Lhe salaries and axpenses of execulyve

accounting.

= indirect cost: hall he classified within two broad Categolies:
i?'d(;;.ui ias" and "AdmanLstracion. Facilitaes™ is defined as depreciation and
aljowances on buildings, eguipment and capital improvement, interest on dabt
GO ;,nnd with certain buildings, equipment and capital improvements, and
up:f:rat,.mzm and maintenance expenses "Administration” is defined as general
administration and general expenses ;)uch as the director's offiice, accounting,
personnel, library expenses and all other types of expenditures not listed
spenifically under one of the subcategories of "Faclilities" (Uncluding orosn
aYlocations Srom other pools, where applicable). See andirect cost rate
raportong requirements an subparagraphs D.2.e and .3 g

o " e

[P RES

. Aldacation of Indirect Costs and betesmination ol Indirect Cont Raten

1. General .

a. Where o non-profit organization has only one major function, oF
whare all its major functions benefit frowm its indirect costs to approximately
the same deqree, the allocation of indirect costs and the computation of an
indirect cost rate may be accomplished through simplifled allocation proceduras,

a5 described in subparagraph 2.

1 major functions Wthh benelit
ycation of indirect costs may
require the accumuiation of p? rate cost groupm_c;s whicn then
are alltocated individovally to nenefiting fun ions by means of a base which best
The indirect costs allocared to cacn

i2c

b, Where an organizatl
from its indirect costs in varying degre

£ such

o
%]

measuras the relative degree of benefit.
function are -hen distributed to individual awards and other activities includad
o

in that function by means of an indirect cost rate(s).

c. The determination of what congtit
functions will depend on its purpose in being; th
to the public, its clients, and its members; and
to such activities as fundraising, public infor

utes an organization's ma}or

e types of services jt renders
the amount of effort it devoties
ation and membership activitias,

d. Specific methods for allocating indirect costs and computing
indirect cost rates along with the conditions under whith each method should be
o [

usad are described in subparagraphs 2 through 5.

e, The base period for the allocation of wmdirect costs is the
period in which such costs are incurred and accumulated for allocation to work
performed in that period. The base period normally should coincide with the

organization's fiscal year but, in any event, shall be so selected as to avoid

ineqguities in the allocation of the costs.

2. Simplified allocation method.

Where an organization's major functions benefit from its

ly the same degree, the allocation of indirect
costs may be accomplished by (i) separating the organization's total costs for
the base period as either direct or indirect, and (ii) dividing the total
allowable indirect costs (net of applicable credits) by an equitable

a.
indirect costs to approximate

'(\
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indirect cost rate which is

The rate should be

thisg process is an
individual awards.
allowable indirect costs

disiribution base. The result of
used to distribute indirect costs
euprecsed as the percentage which
bears Lo the base selected. This
organization has only one major Function encompassing @ number of individual
projects or activities, and may be used where the level of Federal awards to an

Lo
the totel amount of
method should also be used where an

organization is relatively small.
and the indirect costs shall exclude
unallowable costs which

k. Both the direct costs
under the conditions

and unallowable costs. However,

capital expenditures
must be included in the direct costs

represent activities
described in subparagraph B.3.
c. The distribution base may be total direct costs (excluding
capital expenditures and other distorting items, such as major subcontracts or
subgrants), direct salaries and wages, or other base which results in an

base shall generally exclude

eguitable distribution. . The distribution :
participant support costs as defined in paragraph 32 of Attachment B.

d. Except where a special rate(s) is reguired in accordance with
subparagraph 5, the indirect cost rate developed under the above principles is
applicable to all awards at the organization. If a special rate(s) is required,
appropriate modifications shall be made in order to develop the special rate(s).

e. For an organization that receives more than $10 million in
Federal funding of direct costs in a fiscal year, a breakout of the indirect
cost component into two broad categories, Facilities and Administration as
The rate in each case shall be stated

defined in subparagraph C.3, is required.
as the percentage which the amount of the particular indirect cost category
(i.e., Facilities or Administration) is of the distribution base identified with
that category.

3. Multiple zllocation base method

a. General. Where an organization's indirect costs benefit its
major functions in varying degrees, indirect costs shall be accumulated into
separate cost groupings, as described in subparagraph b. Each grouping shall

then be allocated individually to benefitting functions by means of a base which
The default allocation bases by cost pool

best measures the relative benefits.
are described in subparagraph c.
f indirect costs. Cost groupings shall be

b. Identification o
i allocation of each grouping on the basis of

established 50

benefits provided to the major functions. Each grouping shall constitute a pool
of expenses that are of like character in terms of functions they benefit and in
terms of the allocation base which best measures the relative bhenefits provided
to each function. The groupings are classified within the two broad categories:
“Facilities" and "Administration," as described in subparagraph C.3. The
indirect cost pools are defined as follows:

(1) Depreciation and use allowances. The expenses under this
heading are the portion of the costs of the organization’s buildings, capital
improvements to land and buildings, and equipment which are computed inp
accordance with paragraph 11 of BAttachment B ("Depreciation and use

allowances”).

_ i ATTACHMENT D
11 | -
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el

eht ansocidt ed with

P dcdingn, aquipment and capital smprovements are computed inoaccordance with

paradgraply 23 of Attachment B ("Interast”).

{(Z2) Inteveast, interest on

(3) Operation and maintenance aXpenses. The expenses undey
have bean incurred for the adminiscration,
and protection of the orgamization's
They include sxpenses normally incurred Jor such ltems as:
and ordinary or normal alterations of

of grounds; m:ntenance and operaiion

o nieading are those that

CLON, malnienance, Dreservation,

OTe
Operal

physcal piant,
panirtorial and utility services; repairs
burldings, furniture and equilpment; care
of burldings and other plant facilities; security; earthquake and disastey
praparednaess: environmental safety; havardous waste digposal: property,

Cialn ity and sther insurance relating to propaerty: space and capital lteasing;
farcibity planning and management; and, ce

maintenance expenses cateqory shall also include its allocable share ol {ringe
and interest costs.

ceantral receiving., The operation and

henal 1t 2onus, depreciation and use allowances,
14y General administration and general expenses.  The expenses
under thins heading are those that have been incurred for the overall general

of fices of the organization and other expanses of 4

axecylrve and administrative

general nature which do not relate solely to any major function of the
organization. This category shall alsoe include 1ts allocable share of fringe
penefil costs, operation and maintenance expense, depreciation and use
Examples of this category include central

allowances, and interest costs.
the office of finance, business

oifices, ouch as the director's office,
bucget and planning, personnel, safety and risk management, general
and library costs.

services,

counsel, management information systems,

in developing this
coats ancurred for 12 same purpose

costs. e

r

consistently as zither direct or indirec [

technical staff, project suppliss, project publication, telephone toll charges,
rvices costs shall be Lreated ao

computer wosts, travel costs, and specilalized s
anct

direct costs wherever adentifiable to a particular g
wages of administrative and pooled clervical staff should normally he treated an
indirect costs. Direct charging of these costs may bhe appropriate where a maior
project or activity explicitly requires and budgets for administrative or
clerical services and other individuals involved can be identified with the
program or activity. Items such as office supplies, pestage, local telephone
eriodicals and memberships should normally be treated as indirect

yrogram.  The salarles

e e
CO3LTS.

- +
0osts, pe

o

into account

bases. Actual conditions shall be taken
TO

used in allocating the expenses in each grouping
essential consideration in selecting a method or

¢. Allocation
in selecting the base to be
benefitting functions. The
base is that it is the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; a traceable cause and effect
relationship; or logic and reason, where neither the cause nor the effect of the
relationship is determinable. When an allocation can be made by assignment of a
cost grouping directly to the function benefited, the allocation shall be made
in that manner. When the expenses in a cost grouping are more general in nature,

the allocation shall be made through the use of a seletted base which produces

results that are eguitable to both the Federal Government and the organization.
The distribution shall be made in accordance with the bases described herein
unless it can be demonstrated that the use of a different base would result in a
more equitable allocation of the costs, or that a more readily available base
would not increase the costs charged to sponsored awards. The results of

1)
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speciuel cost studies (such as an engineering utility study) shall not be used to
determine and allocate the indirect cosits to sponsored awards.
(1) Depreciation and use allowances Depreciation and use

allowances expenses shall be allocated in the following manner:
(a) Depreciation or use allowances on buildings used

exclugively in the conduct of & single function, and on capital improvements and

equipment used in such buildings, shall be assigned to that function.

(b) Depreciation or use allowances on buildings used for

more than one function, and on capital improvements and equipment used in such
bunildings, shall be allocated to the indiwvidual functions performed in each
building on the basis of usable square feet of space, excluding common areas,
such as hallways, stairwells, and restrooms.
{c) Depreciation or use allowances on buildings, capital

improvements and eguipment related space (e.g., individual rooms, and
laboratories) psed jointly by more than one function {as determined by the users
o0f the space) shall be treated as follows. The cost of each jointly used unit
of space shall be allocated to the benefitting functions on the basis of:

{i) the employees and other users on a full-time
nt (FTE) basis or salaries and wages of those individual functions

g from the use of that space; or

(ii) organization-wide employee FTEs or salaries
and wages applicable to the benefitting functions of the organization.

{d) Depreciation or use allowances on certain capital

improvements to land, such as paved parking areas, fences, sidewalks, and the
like, not included in the cost of buildings, shall be allocated to user
categories on a PTE basis and distributed to mejor functions in proportion to
the salaries and wages of zll employees applicable to the functions.

{(2) Interest. Interest costs shall be allocated in the same
manner as the depreciation or use allowances on the buildings, equipment and

capital equipments to which the interest relates.

{3) Operation and maintenance expenses. Operation and

maintenance expenses shall be allocated in the same manner as the depreciation

and use allowances.

{4) Gemeral administration and general expenses. Generat

administration and general expenses shall be allocated to benefitting functions

based on modified total direct costs (MTDC), as described in subparagraph D.3.f.
be grouped first according to major

The expenses included in this category could
functions of the organization to which they render services or provide benefits.

The aggregate expenses of each group shall then be allocated to benefitting

functions based on MTDC.

d. Order of distribution.

(1) Indirect cost categories consisting of depreciation and
llowances, interest, operation and maintenance, and general administration

o
6]
@
o

i
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LhoUlidto ardey Lo Upre FEllas e i oG i
functions of the organizetion. Other

datarnunad Lo be most

And agenayal axpenaas shall be aliocated

annt catenorian as well o an to the major

cont categories could be aliocated an the order
on. When croas allocation of costs 13 made as

appropriate by che organizat;

yrovadad o aubparagraph (2, this order of sllocation does not apply.

teqory wlil be considered

™

(2) Normaliv, an indirect c
closed once it has bean allocated to other cost objectives, and costs shall not
he subnecuently allocated to jt. However, a cross allocation
twoo ox move jndirect costs cateqories could be uwsed if such all
resultoonoa more equitable allocation of costs. I s croso al mr:;.iiirm is unsed,

et appropriare modification to the composition of the indiract

Of ©osts bhetweaen

COnt o alagor e
ey e

e, Application of andirect cont rate on rates. Except wheye o
apesial indirect cost rate(s) Lo vequiraed an eccordance with subbaragrapt D%,
Lhe separate groupings of andirect costs allocated Lo aach major function shali
e aqgqragated and treated as a common pool for that function. he cons
common poo) shall then be distributed to individual awards included in that
fanction by use of a single indirect const rate.

"

costs shal) be distributed to

{f. Distributlon basis. Indirect s
applicable sponsored awards and other benefitting activities within each major
function on the basis of MTDC. MTDC consists of all salaries and wages, fringe
henefits, materials and \.Upp]le services, travel, and subgrants and

subcontracts up to the first $ J,OOO of each subgrant or subcontract ( a
of the period covered by the subgrant or subcontract). Eguipment, capitel
azpenditures, charges for patient care, rental costs and the portion in axcess
o 525,000 shall be exzluded from MTDC. Participant Support costs shall

gqenerally be excluded from MTDC. Other items may only be excluded when thez

ey”luszon is necessary Lo avod

deral cost cognizant agency determines that an
of indirsct coscs.

8 Ssevious inequlity in the distribution
An indirect cost rate shail bhe
& in easch

g. Individual Rate Components.
for ma(‘h separate indirect cost pool developsd. The ra:
ad a5 the percentage which the amount of the particular
ol is of the distribution base identified with that pool.
te negotiation or determination agreement shall include

ct cost pool as well as the overall
ied within two

detarmined
Zase shail be sta
indirect cost po
indirect cost rat
-
[
o

development of the rate for esach indire
indirect cost rate. The indirect cost pools shall be ciassif
cad categories: "Facilities” and "Administration,” as described in

2o

subparagraph C.3.

4. Direct allocation method.

a. Some non-profit organizations treat all costs as direct costs
eycept general administration and general expenses. These organizations
generally separate their costs into three basic categor ies: (1) General

i

administration and general expenses, (ii) fundraising, and (1ii} other Girect
functions {including projects performed under Federal awards) Joint costs,
such as depreciation, rental costs, operation and maintenance of facilities,
telephone expenses, and the like are prorated individually as direct costs to
each category and to each award or other activity using a base most appropriate
to the particular cost being prorated.

b. This method is acceptable, provided each joint cost is prorated

using a base which accurately measures the benefits provided to each award or

1 4 —— e ea——— -
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accordance with reasonable

and be supported by current date. This method is compatible with the
Financial Keporting for Voluntary Health and Welfare
by the Wational Health Council, Inc the Wational
and Social Welfare Organizations, and the United

other activity. The hases must- be established in
criveria,
Standards of Accountiug and
Urganizations issued jointly
rcsembly of Voluntary Health
Way of America.

indirect costs consist exclusively of general
In all other respects, the organization'
the same manner as that described in

c. Under this method,

administration and general expenses.
indirect cost rates shall be computed in
subparagraph 2.
5. Special indirect cost rates. In some instances, a single indirect
cost rate for all activities of an organization or for each major function of
the organization may not be appropriate, since it would not take into account
those different factors which may substantially aifect the indirect costs

a particular

applicable to a particular segment of worlk. For this purpose,
single award or it may consist of

segment of work may be that performed under

under a group of awards performed in a common environment These factors
may include the physical location of the worlk, the level of administrative
support reguired, the nature of the facilities or other resources employed,
scientific disciplines or technical skills involved, the organizational
arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears to generate a significantly
different level of indirect costs, provisions should be made for a separate

The separate indirect cost pool
and the

d

work
the

indirect cost pool applicable to such work.
should be developed during the course of the regular allocation process,
separate indirect cost rate resulting therefrom should be used, provided it is

determined that (i) the rate differs significantly from that which would have
3, and 4, and (ii) the volume of work to

been obtained under subparagraphs 2,
which the rate would apply is material.

Negotiation and Approvel of Indirect Cost Rates
the following terms

E.
have the

1. Definitions. 2s used in this section,

meanings set

forth below:
a. Cognizant agency means the Federal agency responsible for

negotiating and approving indirect cost rates for a non-profit organization on

behalf of all Federal agencies.
applicable to a

—————————b+—Predetermined rate means an indirect cost rate,

specified current or future period, usually the organization's fiscal year. The
rate is based on an estimate of the costs to be incurred during the period. A

predetermined rate is not subject to adjustment.

Firxed rate means an indirect cost rate which has the same

as a predetermined rate, except that the difference between the

characteristics e
estimated costs and the actual costs of the period covered by the rate is
a subseguent period.

carried forward

C.

as an adjustment to the rate computation of

d. Final rate means an indirect cost rate applicable to a specified
past period which is based on the actual costs of the period. A final rate is
not subject to adjustment,

o
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rate medan a U2MpGLary

. Provisaonal rate or hriling 2 5
used for funding, interun

ratae applicable to a apecified period which is
reobursenent, and reporting andarect conts on awards pending the establishment

yaylod.

of o final rate for the ¢

means the documentation preparaed by an

f.  Indirect cont proponal
Lreanization ta svhstantiats dra olaim for the reimbursenent of indirect 3
r the review and negotiation leading to the

Thio proposal provides the bhasis forn

anvablishment of an organlzation's indirect cost rote.
organizationel subdivision,

q. {ost objective means a function,
=h cost dato are desirad and for

ot yact, grant., or other work unit for who

vibii ol peavioion o made to ancumulate and measure

“he coat of procange:ns,

Drogects, yohs and capitalized projects
} ]

2 Nagotiacion and approval of rates.
different arrangements are agreed Lo by the agencies

largest dollar value of awards with an
the negotiation and

a. Unless
concaerned, the Federal agency with the
oraanization will be designated as the cognizant agency for
cost rates and, where necessary, other
fringe henefit and computer charge-out rates. Once an aqency is assignead
cognizance for a particular non-profit organization, the assignment will not he
a major long-term shift in the dollar volume of the
All concerned Federzl agencies shall be

aiter a
S. When a
f

approval of the indirect rates such as

chianged unless there is
Fadaral awards to the organization.
given the opportunity to participate in the negotiation process but,
rate has bheen agreed upon, it will be accepted by all Federal agencie
'ederal agency has reason to believe that special operating factors affecting
indirect cost rates in accordance with

the rates are negotiated, notify

1t awards necessitate special
subparagraph D.%, it will, prior to the time
Lhe cognizant agency.

B A mon-profit organization which hags not previously establ.ished

an sndirect cost rate with a Federal agency shall submii its injtial indirect
cost proposal immediately after the organization Lo advised Lhel an awsyd will
e made and, in o event, later than three months after the offective date of
the award.
¢. Organizations that have previously established indirect cost
sal to the cognizant agency within

rates must submit a new indirect cost propos

£ix months after the close of each fiscal year.

adetermined rate may be negotiated for use on awards where

reliable projection

d. A pr
based on past experience and re

there is reasonable assurance,
of the organization's costs, that the rate is not likely to exceed a rate hased
on the organization's actual costs.

Firxed rates may be negotiated where predetermined rates are not
considered appropriate. A fixed rate, however, shall not be negotiated if (i)
all or a substantial portion of the organization's awards are expected to expire
before the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federal work at the organization is too erratic to permit an equitable
carry-forward adjustment; or (iii) the organization's operations fluctuate

significantly from year to year.

e.

f. Provisional and final rates shall be negotiated where neither
predetermined nor fixed rates are appropriate.

ATTACHMENT Y.
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The results of each negotiation shall be formalized in & wryitter
and Lhe non-pro The

fit organization.
the agreement to all concerned

q.
agreement Detween the cognizanlt agehcy
cognizant agency sheall distribute copies of
Tederal agencies.

L. 1f & dispvie arises in & negotiation of an indirect cost rate
between the cognizant agendy and the non-profit prganization, the dispute shall
be resclved in accordance with the appeals procedures of the cognizant adgency.

roblems are encountered among the Federal
jation and approval process, OME will lend
a timely manner.

i. To the extent that p
agencies in connection with the negot
regquired to resolve such problems in

assistance as

17
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anc pareant ifringement
Depraciavion and une gliowanoen

otiat iona ancd concyihntjons

Lrap L oyes morale, healrd, and wol fare o
Entertainment cosos
Equipment and other capltal expendiiures

Finen and perialties

Fund raising and invesiment management CZOSTS
Gains and looses on depreciable

Goods 01 services : i

Hona ing and

11
4.

Tnsurance ancl indamr

[N

Tdle Tac

inte

babor raeletions oo
Lobnying
Losses on other opoOnst
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Maintenance and relal!
riais and supplies

Mate
Meetings and "onfaranﬂc°
Memberships, subscriptions, and nrofessional acitiTity Costs
Organization cests
Page charges in oproiecs Jonrnal s
Participant suppor '
Patent costs
Plant and homeland sz
Pre-agreement costs
Professional services cosis
Publication and printing COSIS

3 teration costs

Recruiting costs

Relocation costs

Rental costs of buildings and eguipment

Royalties and other costs for use of patents and copyrights
Selling and marketing

Specialized service facilities

Taxes
Termination costs applicable to sponsored agre2mints
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Training cCosts

49,
Transportation costs

50.
1.
2 Trustees

.
A

Travel costs
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covallary admanisnrative conin. Nelye sovao el niuthe mad nen,
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Lransmittala, ancd thee Like

oo Mhe term opublic vetations anciodens commne Uy orolataons and measns vhoso

Loorganiiat run ax
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COMMUNILYY oy public at

)
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[

not-profis organization of obligations arising undexr a fedzral award (5ee ¢
Attachmant B, paragraph 41, Recruiting costs, and paragaph 42, Peionzetior

[SIPEORNN I

(D The procorement of goods and Loes for the poriosmantco ol &
Fedaeral award;
The disposal of scrap oY surplus ma 4: 6 azgquired sn ohe

i
(3] 7t
performance of a federal award exceplt when non-profit organizstions are

reimbursed for disposal costs at e predetermined amount; o3

.

sary to meet the Taquiramenis of

{4) Other speciilic purposoes nec £

the Federal award.
puiblic relations costs are:

iy

d. The only allowable
Y

(1) Costs specifically required by the Federal award;

{2) Costs of communicating with the public and press pertaining o
specific activities or accomplishments which result froem performance of Federal
awards {these st re considered necessary as part of the outresach eflort Ior

the Federal awa

(3) Costs of conducting general liaison with news media 2and

government public relations officers, to the extent that such activities are
the public informed on

limited to communication and liaison necessary keep
matters of public concern, such as notices of Federal contract/grant awards,

financizl matters, etc.




incurred for more than
fit

e. Costs identified iy  subparagraphs ¢ and d af
one Federal award or for both sponsored work and other work of the non-pro
organization, are allowable to the extent that the principles in Attachment A,
paragraphs B. {“Direct Costs”) and €. (“lndirect Costs”) are observed.

f. Unallowable advertising and public relations costs include the
foliowing:

,,
v
wn

. other than

(@i
C

(1) All advertising and public relations cos
specified ir subparagraphs ¢, d, and e;
(2) Costs of meetings, conventions, convocations, or other events
related to other activities of the non-profit organization, including:
(a) Costs of displays, demonstrations, and exhibits;
(b) Costs of meeting rooms, hospitality suites, and other

special facilities used in conjunction with shows and other special events, and

(¢) Salaries and wages of employees engaged in setting up and

displaying exhibits, making demonstrations, and providing briefings;
(3) Costs of promotional items and memorabilia, including models,

ifts, and souvenirs;
{4) Costs of advertising and public relations designed solely to

promote the non~proiit organization.

2. Advisory Councils

Costs incurred by advisory councils or committees are allowable as a direct cost
where authorized by the Federal awarding agency or as ap indirect cost where
F

allocable to Federal awards.

3. Elcoholic beverages. Costs of alcoholic beverages are unallowable.

4. Budit costs and related services
a The costs of audits required by , and performed in accordance with, the
"pudits of States, Local

—Single Audit Act, as implemenied by Circular B-133,
i g3 &lso see 31 USC

Governments, and Non~Profit Organiza
7505(b) and section 230 (“ABudit Costs”) of Circular B-133.

b. Other audit costs are allowable if included in an indirect cost rate
proposal, or if specifically approved by the awarding agency es a direct cost to

an awvard.
suprecipients who

agreed-upon procedures engagements to monitor
from 2-132 under section 200(d) are allowable, subrject to the
section 230 (b){(2).

c. The cost of
are exempted
conditions listed in k-133,




. Bech debta . Lad delits, Sncinding pasnens fwhie ey antua ) oy ontimat ol
et ed

and othoy olarme, rel

arcsrng from uancollectable acoounts
are utallowalble.

anc roelataed lagal co:

[ o meg gt

23 Bonding costs arise when the FPederal Government requires assurance
atfarnst frnancial loss to stsel oy others by reason of the act oy deiault of
The non-profst organization.  They arise also In instances where the non-prolt

similar assurance. Included are such bhonds an hbad,

OVdar s At pon yequires
advance payment, infringement, and fidelity ponds.

ISR RS | (R TTa ,oparyment

b Gants of bonding required pursvant to the tems of the award are
NI EE1707S FU R

Casts of bonding requived by She non-proflt organiZalion an the

the ertant Lthat sush bond . ng

cqenaral concduct of oparations are allowable Lo
1ot acacordance with sound business practice and the rates and pramiums are
reasoriable undey the cproumatances.
. Commuriication costs Costs incurred for telephone services, Jocal and long
dinstance telephone zalls, telegrams, posta messenger, alectronic oY computer
Cranambtbal and the like are allowable.
o ;ompensation for personal services

. Definition. Zompensation o1 s=rvi L

compensation pald currently or accrued r)_y the organization for services of
rendered during the period of the award (except as otherwi provided

“agraph by . It includez, but 15 not wWeges,

amplovee

Limyted Lo, Salar:
aniive avards, I[rings
ney, dncentive pay,
differentials.

L0 subpar
4 ) o

director's and executive commibtze member

henefits, pension plan costs, allowances
hardship pay, and cost

location allowances

b. Allowability. Lxcept as ol f’—‘rv . se specifically provided in this
waragraph, the costs of such compensation are allowable to the extent that:
(1) Total compensation to individual emplowes i3 rsasonable for the
Service ndered and conforms to the estahlL,Md policy of the organization

y applied to both Federzl and non-Federal aclivities; and

(-.f [
[ (I\

cr

(2} Charges
2rmined and suppo

¢ awards whether treated as direct or indirect costs
rted as required in this paragmnph.

c. Reasonableness.

(1) When the organization is predominantly engaged in activities
other than those sponsored by the Federal Government, compensation for employees
on federally-sponsored work will be considered reasonable to the extent that it

is consistent with that paid for similar work in the organization's other

activities.

(2) When the organization is predominantly engaged in federally-
and in cases where the kind of employees reqguired for the

tie

sponsored activities
the organization's other activities,

Federal activities are not found in

b
o
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compensation for employees
reasonable vo the exztent that it i& comparable to that peid for similar worlk in

the labor markets in which the organization competes for the lind of employees

on federally-sponsored work will be considered

involved.

d. Special considerations in determining allowability. Certain
conditions require special consideration and possible limitations im determining
under Federal awards where amounts or types of compensation appear

the following:

costs
hmong such conditions are

unreasonable.
{1) Compensation to members of non-profit organizations, trusteeg,
directors, associates, officers, or the immediate Ffamilies thereof.
Determination should be made that such compensation is reasonable for the actual
personal services rendered rather than a distribution of earnings in excess of

costs.

2) Any change in an organization's compensation policy resulting in
a substantial increase in the organization's level of compensation, particularly
when it was concurrent with an increase in the ratio of Federal awards to other
activities of the organization or any change in the treatment of allowability of
specific types of compensation due to changes in Federal policy.

(2

e. Unallowable costs. Costs which are unallowable under other paragraphs
of this Attachment shall not be allowable under this paragraph solely on the
basis that they constitute personal compensation.

{ Overtime, extra-pay shift, and multi-shift premiums. Premiums for
overtime, extra-pay shifts, and multi-shift work are allowable only with the
prior approval of the awarding agency except:

{1) When necessary to cope with emergencies, such as those resu ting

from accidents, natural disasters, breakdowns of eguipment, or occasional

operational bottlenecks of a sporadic nature.

(2) When employees are performing indirect functions, such as

administration, maintenance, or accounting.

(3) In the performance of tests, laboratory procedures, or other

similar operations which are continuous in nature and cannot reasonably be
interrupted or otherwise completed.

{4) When lower overall cost to the Federal Government will result.

g. Fringe bhenefits.

(1) Fringe benefits in the form of regular compensation paid to
employees during periods of authorized absences from the job, such as vacation
leave, sick leave, military leave, and the like, are allowable, provided such
costs are absorbed by all organization activities in proportion to the relative
anmount of time or effort actually devoted to each.

{2} Fringe benefits in the form of employer contributions or
expenses for social security, employee insurance, workmen's compensation
insurance, pension plan costs (see subparagraph h), are allowable,
i written

provided such benefits are granted in accordance with established
Such benefits whether treated as indirect costs or as

distributed to particular awards and othier

and the like,

organization policies.
activities an

direct coste, shall be

AT ACHMENT e
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A IANMe T consistent with the patvtern of benelits o accrumg too che dndivaduals oy
5 cliarqgeahla o such awards and

aroup of ewmployecs whose salaries and wages are

athery activitiar.

serva undey a self-insurance progra

i fad Provigaons fory oo ore
G UNEnn oymant Sompensation or worrers' compenset.on are allowable te the
estimates of the liabilities

artant Chat the provisions represant reasonable ¥
such compensation, and the types of coverage, extent of coversge, and rates and
allowable had insurance been purchased to cover the

elf-ingured liabilities whicnh do not become

sel
fter the provision 1is made zhall not

pram s would have bheen
Howavey, provisions for

iayable for more Chan one year a excaad Che

i
prenent velue of the liability.

{b) Where an organization follows a consizstent policy of
or foomer amploveo:;

for

cotpenning aclbual payments Lo, or on hehalf of, amploye
unemploynant compensation or workaers' compansation, sucsh payments are aiiowable
ihothe vear of payment with the prior approvald of Lhe swarding agency, provided
of the organgzaltiion.

Lheyoare allocated to all activities

of trostees, officers, or other
allowable only to the
costs of nuoh

{4) Costs of insurance on the lives
amploy=ens holding positions of similar responsibility are
aatent that the insurance represents additional compensacion.  The
insurance when the organization Ls named as beneficiary are unallowable.

h. Organization-furnished avtomobiles. That portion of the cost of
organization-furnished aut omobuw, that el tes to personal use by employees
{including transportation to and from work) is unallowable as fringe benefit orx
indirect costs regardless of whether the cost reporied as taxable income Lo
8 are allowable as direct Cos3ls L0 3pousSored award

mance of the sponsored award and approved by

the amplayees. . These cost

whan necessary for the perfor

awarding agencies.

3. Pension plan conts.

pension Dian which are incurred in

.Tf “he organistion are allowahle,

sCoordance with the «
provided:

{a) Such policies meet the test of reasonableness;

allocation are not discriminatory;

h) The methods of cost

) The cost assigned to ecach fiscal year ermined in
rally accepted accounting principles (GAAP
(=3 o

iples Board Opinion No. 8 issued by th

(c
accordance with g ne
in Accounting Princi
Certified Public Ac-,ounuants; and

(d} The costs assigned to a given fiscal year are funded for
all plan participants within six months after the end of that year. However,
increases to normal and past service pension costs caused by a delay in funding
the actuarial liability beyond 30 days after each quarter of the year to which
such costs are assignable are unallowable.

(2) Pension plan termination insurance premiums paid pursuant to the
Employee Retirement Income Security Act (ERISA) of 1974 (Pub. L. 93-406) are
allowable. Late payment charges on such premiums are uwnallowable.

e




{3) Excise taxes on accumulated funding deficiencies and other
penalties mmposed under BRISE are unallowalle.
Incentive compensation to employees based on

safety awards,

3. Incentive compensation.
determined to

cost reduction, or efficient periormance,
etc., are allowable to the exteni that the overa
e reasonable and such costs are paid or accrued pursuant to
entered into in good faith between the organization and the employees
services were rendered, or pursuant Lo an established plan followed by the
organization so consistently as to imply, in effect, ap agreement to malke such

suggestion awards,
1) compensation is
an agreement

before the

payment .
k. Severance pay.
{1) Severance pay, also commonly referred to as dismissal wages, is
a payment in addition to regular salaries and wages, by organizations to workers
whose employment 1is being terminated. Costs of severance pay ar allowable only
to the extent that in each case, it is reqguirved by
{a) law,
(b) employer-employee agreement,
{c) established policy that constitutes, in effect, an implied
agreement on the organization's part, or
circumstances of the particular employment.

(d)
{2) Costs of severance payments are divided into two categories as
Tollows:
(2) Actual normal turnover severance payments shall be
i £ reserve

allocated to all activities; or, where the organization provides for a
for normal severances, such method will be acceptable if the charge to current
operations is reasonable in light of paymenis actually made for normal

representative past period, and if amounts charged are

severances over a
organization.

allocated to all activities of the

(b} Abnormal or mass severance pay is of such a conjectural
nature that mesasurement of costs by means of an accrual will not achieve eguity
to both parties. Thus, accruals for this purpose are not allowable. However, the
Federal Government recognizes its obligation to participate, to the extent of
its fair share, in any specific payment. Thus, allowability will be considered
on a case-by-case basis in the event or occurrence.

(c) Costs imcurred in certain severance pay packages ({(commonly

known as "a golden parachute" payment) which are in an amount in excess of the

——Dormal severance pay paid by the organluatlon to an employee upon termination of
upon_a change in management

to the
e.

employment and are pail

control over, or ownership of, the organization's assets are unallowa
P / g

{d) Severance payments to foreigp nationals employed by the
organization ouvutside the United States, to the extent that the amount exceeds
the customary or prevailing practices for the organization in the United States

are unallowable, unless they are necessary for the performance of Federal
programs and approved by awarding agencies.

(e) Severance payments to foreign nationals employed by the
organization outside the United States due to the termination of the foreign
of, or curtailment of activities by, the

unless they are necessary lor the

national &s a result of the clusing
organization in that country, are unallowable,
gl programs and approved by awarding agencies.

performance of Federa

o
(W)




i Training conts.  Hec pavacgyaph 4Q,
m. Support of salariens and wvisges.
{1y Charges to awards for salaries and waqges, whether treated as

dyrect cosus or indirect costs, will be based on documented payrolls approvad by
)} of the organization. The distribution of salaries and

a responsible official{s
i awards must be supported by personnel activity reports, as prescribed

oh {2), except when a substitute system has been approved in

2 of Attachmant .}

Wt

STy a gy ag
wistang by the cognizant agency. (See subparagraph E.
7y Reports reflecting the distribution of activity of cach ambioyec

Vlonals and nonprofens, onal g

munt be niaanlaanad for al) staff members {(profess
whaose compensatlion is charged, in whole or in part,
order to support the allocation of indirect costs,
amployess whose work involves Lwo or more
ibution of their compensation between such
the organizetion':s

direcily o awards. ‘n

add o aon,  an such reports
must also he maintainaed for other

funcyiong or acoivivties f a dist

funciions or sciivitias s neaeded an the determinationof

indirect cost ratels) (o.g., an employes engaged part-time an indirect cosi
activities and part-time n oa direct function). Reports maintalned by non-
wof it organizations to satisfy these requiremants must meet the following

¥

glandards

after-the-fact detemmira“ion

{a) The reports must relilect an
of the actuael activity of szach employee Budget estimstes (i.e., estimates
delermined pefore the services are performed) do not qualify as support for

.

o oawards.

chiaraen

(b) Each report must account for the total activity for whizh
amp i oyens are compensated and which is required in fuliillment of the:rr

Db et s Lo nne organization,
he signed by the individual emuioyees, oy

having first hand knowledge of the
distribwtion of activity

i) The reports must
by & responsible supervigory official
performed by the employee, that the
a reasonable estimate of the actual work performed by the empioyee

ATV

during the periods covered by the reports.

() The reports must be prepared at ieast monthly ard must

coincide with one or more pay periods.

(3) Charges for the salaries and wages of ronprofessional employees,

n addition to the supporting documentation described in subparagraphs (1) and
must also be supported by records indicating the iotal number of hours
with Department of Labor regulations
(FLS2) (29 CIR Part 516). For this
" shall have the same meaning as

i

(23,

worked each day maintained in conformance
implementing the Fair Labor Standards Act
purpose, the term "nonprofessional employee
"nonexempt employee,” under FLSA.

(4) Salaries and wages of employees used ir meeting cost sharing or
r as salaries

matching reguirements on awards must be supported in the same manne
and wages claimed for reimbursement from awarding agencies.

9. Contingency provisions. Contributions to a contingency reserve or any
similar provision made for events the occurrence of which cannot be foretold

26
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vwith certainty as Lo vime, intensity, or with an assurance of Thelr happening,
are unellowable.
trachment Lk,

reserves (see A
and reserves

The term “contingency reserve’ excludes self-insurance
{(3) and 22.6(2) (d));: pension funds (see paragraph E.i):
)

paragraphs §.qg.
pay (see paragraph b.k

for normal severance
10. Defense and prosecution of criminal and civil proceedinge, claims, appeals

and patent infringement.

a. Definitions.
{1) Conviction, as used herein, means a judgment or a conviction of
a criminal offense by any court of competent jurisdiction, whether entered upon
s a verdict or a plea, including a conviction due to a plea of nolo contendere.
limited to, administrative and
whether performed by in-house or
consultants, or
officers

(2) Coste include, but are not
clerical expenses; the cost of legal services,
private counsel, and the costs of the services of accountants,
others retained by the organization to assist it; costs of employees,
and trustees, and any similar costs incurred before, during, and after

) t a direct

commencement of a judicial or administrative proceeding that bears

relationship to the proceedings.

(i) acts of fraud corruption or

{3) Fraud, as used herein, means
attempts to defraud the Federal Government or to corrupt its agents, (ii) acts
for debarment or suspension (as specified 1n agency
hn}
31 U.s5.C.,

that constitute a cause
egulations), and (iii) acts
ections 37259-3731, or the Anti-FKiclkback Act,

which violate the False Claims Act,
41 D.5.C., sections 51 and 54.

H

reimbursement, or

{4) Penalty does not include restitution,

compensatory damages.
{5) Proceeding includes an investigation.
costs incurred in

Except as otherwise described herein,
{including

civil or administrative proceeding
filing of a false certification) commenced by the Federal Government, or a
State, local or foreign government, are not allowable if the proceeding: (1)
relates to a violation of, or failure to comply with, a Federal, State, local or
foreign statute or regulation by the organlbatlon (lncludlng its agents and
ositions:

b. (1)
connection with any criminal,

employees), and

{a}) In a criminal proceeding, a conviction.

(b) In a civil or administrative proceeding involving ap
a determination of organizational

allegation of fraud or similar misconduct,
liability.
{c) In the case of any civil or administrative proceeding, the

imposition of & monetary penalty.
(d) B final decision by an appropriate Tederal official to
void an awvard, or to terminate

debar or suspend the organization, to rescind or

[y
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A avia s oy defautt by reason of o wveolation orp faiibnre Lo Gomply viecinoaiaw or

veqqu b at o

Lion by consant ar compromise, o f the action
Cloor

(=) A dispas)
o have regplted an oany of the dispositions

vy

clevaervibed an {ad, (b)Y,

2y 1f more than one proceading involves the same alleged
mersoonduat, the costs of abl such proceedings shall be unallowable LI any opne of
[

neme v esud s o one of the dispositions shown in subparagraph b1

o in subparagraph b oirs commenced hy the

: e proceeding refarved
feclerad Goverpment and 15 resolved by consent Oor COmMPromine Dirsuant Lo oan
agreament entered wnto by the organization and the Federal Government, then the
costs o dincurred by the organization in connection with such proceedings that are
orherwise not allowable under subparagraph b may be allowed to the extaent

spectfically provided in such agreoment.

a. 1{ a proceeding referrad to in subparagraph b is commenced by a State,
local or Foraign government, the authorized Federal official may allow the costn
incurred by the organization for such proce ;f:nqr, if such authorized offiicial
cderermines that the costs were incurred as s result of {1) a specific term or
condition of a federally-sponsored award, or (2} speciiic written direction of
an authorized officlal of the sponsoring agency.

e. Costs incurred in connection with proceedings ctﬂscriboc} in
subparagraph b, but which are not made unallowable by that subparagraph, may be
allownd hy the Federal Government, but only to the extent that:

(1) The costs are reasonable Iin relation to the activitias reaguiraed
ool owith the p:‘ocued ing and the underlying cause ol altion;

{2) Peyment of the costs incurzed, as allowble and allocable cosis,

LG pobt prohiblted by any other provision{s) of the spowsored award;

3

{3) The costs are not otherwise recovered [rom the Tederal
Sovernment or a third party, either directly as a result of the proceeding or

otnerwise; and,

(4) The percentage of costs allowed does not exceed the percentage
determined by an authorized Federal official to be appropriate, considering the
complexity of the litigation, generally accepted principles governing the award
of legal fees in civil actions involving the United States as a party, and such
other factors as may be appropriate. 3uch percentage shall not exceed 80
percent. However, if an agreement reached under subparagraph ¢ has explicitly
considered this 80 percent limitation and permitted a higher percentage, then

the full amount of costs resulting from that agreement shall be allowablie

L.
suits brought by its employees or ex-employees under section 2 of the Major
Fraud Act of 1988 (Pub. L. 100-700), including the cost of all relief necessary
to make such employze whole, where the organization was found liable or settlad,

re unallowable.

£ Costs incurred by the organization in connection with the defense of

g. Costs of legal, accounting, and consultant services, and related

ccsts, incurred in connection with defense against Federal Government claims or




appeals, antitrust suits, or the prosecution of claims o1 appeals against the
Federal Governmeni, are unballowable.

h. Costs of legal, accounting, and consultant services, and related
costs, incurred in comiection with patent infringement litigation, are
unallowable unless otherwise provided for in the sponsored awards

i. Custs which may be unallowable under this paragraph, including
directly associated costs, shall be segregated and accounted for by the
organization separately. During the pendency of any proceeding covered by

. the Federal Government shall generally withhold payment
of the Federzl Government, the

subparagraphs b and I
of such costs. However, if in the best interests
Federal Government may provide for conditional payment upon provision of
adeguate security, or other adequate assurance, and agreements by the

organization to repay all unallowable costs, plus interest, if the costs are

subseguently determined to be unallowable.

11. Depreciation and use allowances.
ea. Compensation for the use of buildings, other capital improvements, and

equipment on hand may be made through use allowance or depreciation. However,
a combination of the two

except as provided in Attachment B, paragraph f
methods may not be used in connection with a single class of fixed assets

computer eguipment, etc.).

-1

(e.g.,

buildings, cifice equipment,
be based on the

b. The computation of use allowances or depreciation shall
acquisition cost of the assets involved. The acquisition cost of an asset
donated to the non-proiit organization by a third party shall be its fair market
value at the time of the donation.
use allowances or depreciation will exclude:

h

c. Tne computation o

(1) The cost ofi land;

(2) aApy portion of the cost of buildings and equipment borne by or
donated by the Federal Government irrespective of where title was originally
vested or where it presently resides; and

(3) Bny portion of the cost of buildings and equipment contributed
by or for the non-profit organization in satisfaction of a statutory matching

requirement.
T —Whrere—depreciati hod is followed, the pericd of useful service
{useful life) established in each case for usable Capitd 5 e i

consideration such factors as type of construction, nature of the equipment
used, technological developments in the particular program area, and the renewal
and replacement policies followed for the individual items or classes of assets
involved., The method of depreciation used to assign the cost of an asset (or
group of assels) to accounting periods shall reflect the pattern of consumption

of the asset during its useful life.
In the absence of clear evidence indicating that the expected counsumpltion of the
asset will be significantly greater or lesser ip the early portions of its
useful 1ife than in the later portions, the straight-line method shall be
presumed Lo be the appropriate method.
Depreciation methods once used shall not be changed unless approved in advance
Py the cognizant Federzl agency. When the depreciation method is introduced for
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o A owdiit, Ther SO Tia L Lo GO

Lhoprevious iy Swhyent Lo
vy mueh o anaets must not exosad the

ylalion Lo

and depracaation applicahle

oA i
trarsert .

Polal it eon oSt of Lhe oaan

Looused lor bualdings, a building's shell

s Whan the depraciation method
tem, heating,

building componant (e.g., plumbing oSyj
tem deprecisted over its estimated

(qregated from each
m, ete. ) and each
ing (i.e., the shell and all components) may he

may e
arcl aar conditioning syst

vnefol Lifer or the entir di
red a5 oa single asset and depre

et

cilated over a single useful life.

or & particular class of assets,
ts that, under subparagraph d,

a reasonable use allowance may
consideration the

{. When the depreclation method is used f
ni depraciation may be allowed on any such asse
vion i he viawed as fully depreciated.  However,
assets if warranted after taking into
amonn e of depreciation previously charged to the Federal Government, the
colamated usefu) Life remarning at time of negotiation, the effect of any
haraes or decreased afficiency due to age, and any othey
purpose contemplatad,

e negqoliated for such

ynoraanad mainranance
Factors pertanent o tne ubriization of Lhe asset for tne
f{owead, the use allowance [or

uding land improvements, such as paved parking

anmal rate not axceading

G. Where the use allowance metnod 1o {0

i ddings and improvemant {inc)
and nidewallks) will be computed at an

e

two percent of acquisition cost.

15, fences

[ Sy

will be computed at an annual rate not exceeding

The use allowance for equipment
510 and wlc)—thsz percent of acguisition cost. When the use allowance method is
& “he

used for buildings, the entire building must be treated as a single assel;
building's components (e g., plumbing sys tﬂm, heating and air conditioning,
wte ) cannot be segr ed from the building's shell.

percent limitation, however, n

ead not be applied Lo eguipment which is
artacned or fastened to the busld

ng but not permanently fixed to 1t and

P'

wiiooh do used as furnishings or decovations or for specialized purposezs fe g,
chairs and dental trzatment unils, oounters, laboratory benches boltad

deantiot
o the floor, dishwashers, modular furniture, carpating, etc.). Juch equipment
I bhe considered as not heing permanently fized o the building &#f 1T can be

vl

I8
removad without the need for costly
building ox the equipment. Lquipment tha
to the 6 2/3 percent sguipment vse allowance limitation.

[ [

or eyxtensive alterations or repalrs Lo
t meets these criteria will be subject

L

h. Charges for use allowances or depreciation must be supported hy
adeguate property records and physical inventories must be taken at least once
every two years (a statistical sampling basis is acceptable) to ensure that
sets exist and are usable and needed. When the depreciation method Is

of depreciation

d
followed, adequate depreciation records indicating the amount er
taken each period must also be maintained.

1i2. Donations and contributions.

or donations rendered. Contributions or donations,

a. Contributions
and services, made by the organization, regardless of

including cash, property,
the recipient, are unallowable.

b. Donated services received:

30




e furnished to an
organization by professi consuliants, and other
skilled and unskiiled Labor. The value of these services ig not reimbursable
either as & direct or indirect cost. However, the value of donated services may
be used to meei cost sharing or matching reguirements in accordance with the

(1) Dbonaled or volunteer services may

onal and technical personnel,

Common Rule.
(2)The value of donated services utilized in the perfcormance of a
be considered in the

when material in amouht,

's indirect costs or rate(s) and,

direct cost activity shall,
determination of the non-profit organization
accordingly, shall be allocated a proportionate share of applicable indirect

costs when the following exist:

{a) The aggregate value of the services 1is material;

(b) The services are supported by a significapt amount of the

indirect costs incurred by the non-profit organizatiom; and

(c) The direct cost activity is not pursued primarily for the
benefit of the Federal Government.

(3) In those instances where
fair market value of the services render
agency shall negotiate an appropriate al

he recipient and the cognizant
Lo
to the

services.

(4) Wnere donated services directly benefi

an award, the indirect costs allocated to the service
part of the total costs of the project. Such indirect cost
under the award or used to meet cost sharing or matching r

1 be considered as a
may be reimbursed
quirements.

T
S Wi

@ W

(5) The value of the donated services may be used to meet cost
.23 of

sharing or matching requirements under conditions described in Sec.
Circular 2-110. Where donated services are treated as indirect costs, indirect
cost rates will separate the value of the donations so that reimbursement will

not be made.

c. Donated goods or space.

(1) Donated goods; i.e., expendable personal property/supplies, and
donated use of space may be furnished to a non-profit organization. The wvalue of
the goods and space is not reimbursable either as a direct or indirect cost.

(2) The value of the donations may be used to meet cost sharing or
matching share requirements under the conditions described in Circular A-110.
Where donations are treated as indirect costs, indirect cost rates will separate
the value of the dopations so that reimbursement will not be made.

Employee morale, health, and welfare costs.

)

Lo

1
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AL The costs of emploves information publications, nealth or [
T os and/or anfLrmari as, racreational :l(,l__x,VJ,-;,l.é:F:, p‘(;\/ru- coungel e

accordance with the non-profit

and any other expencen sncurrad in
of working

HER N TN
aCh Les oy custom for the improvement

3
’

gqaniration’'s  established pr

aondicions, amployer-employee relations, employee movale, and amployee

D Formance are sl jowable,

oooSuch nosts willl be egurtably apportloned to all activii
proiot organization.  Income generated from any of these activi
’ such income has been jirrevoc

e bed to the cost theraof unless suc
cmpbayae wel fare organizations,

e -

La FEntortainment costo. Tontn Of cainment, ancluding amenement,

YRR

Advversiorn, and social oactivetaes and anv directly associated with nuth

[P,
SO0CD

cyanta, meals, lodgineg, rantal,

cosnvn {nneh an Viakenn o Shows o sno!

PR RN

Cranaportation, and gratuitieny ave unallowable.

1. Shuapment and ather cap:tael exp=ndrtores.

a. For purposes of thus aubparagraph, the following delinitions appiy:

Expenditures” means expenditures for the acquasition
q uipment, buildings, land), or expenditures to make
S
Q

that materially increase their value or useiu
u

(1) Cdp
cost of capital asse
Lmprovements Co uanital a
Life.  Acquisition cost mea

w Cj

the cost of the asset including the cost to p
e

it place. Acquisition cost for equipment, for example, neans the net invoice
price of the equipment, including the cost of any modifications, attachrents,
e

accessurias, or auxliliary apparatus necessary Lo mak
Doy owhach at o is o acoguared. hncidilary charges, such as tazes, duty, prolect:ve

ansit Lnsurance, freight, and installastion may he included in, or excluded
tion'

t.
in accordance with the non-profit organizat

[

from the acquisition cost
Tequlary accounting practices.

(2} "Dguipment” means an article
property having a useful life of more than one year and an acquisition cost
which equals or exceeds the lesser of the capitalization level established by
the non-profit organization for financial statement purposes, or 55000.

{3) "Special purpose
medical, scientific, or other technical activities.
include microscopes, ¥-ray machines, surgical

for research, Examples of

$Ba
special purpose eguipment
instruments, and specirometers.

{4) "General purpcse equipment” means equipment, which is not
limited to research, medical, scientific or other technical activities. Examp
include office equipment and furnishings, modular offices, telephone networks,
information technology equipment and systems, air conditioning egquipment,
reproduction and printing equipment, and motor vehicles.

b. The following rules of
capital expenditures:

DN

it usable for the purpess

equipment" means equipment which 15 used only

r

le

allowability shall apply to eguipment and other

of nonezpendable, tangible personal

3
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T éndowment drives—svlicitatd

for general purpose equipment, buildings,
an advance by

(1) Capital expenditures
where approved

and land are unalloewable as direct charges, except
the awarding agency.
{2) Capital expenditures for special purpose equipment are allowable
£5000 or more have the

as direct costs, provided that items with a unit cost of

prior approval of ihe awarding agency.

improvements to land, buildings, or
useful life are unallowable
ing agency.

(3) Capital expenditures for
equipment which materially increase their value 01
as a direct cost except with the prior approval of the awar

(4) When approved as & direct charge pursnant to paragraph 15.bL.{1),
(2), and (3) above, capital expenditures will be charged in the period in which
the expenditure is incurred, or as otherwise determined appropriate by and
negotiated with the awarding agency.

Equipment and other capital expenditures are unallowable as
indirect costs. However, see Attachment B, paragraph 11., Depreciation and use
allowance, for rules on the allowability of use allowances or depreciation on
buildings, capital improvements, and eguipment. Zlso, see Attachment B,
paragraph 43., Rental costs of buildings and eguipment, for rules on the
allowability of rentel costs for land, buildings, and equipment.

(5)

{6) The unamortized portion of any eguipment written off as a result
of a change in capitalization levels may be recovered by continuing to claim the
ipment, or by

otherwise zllowable use allowances or dnpreciation on the eguipment,
over a period of years negotiated with

amortizing the amount to be written of
the cognizant agency.

16. Fines and penalties. Costs of fines and penalties resulting from
viplations of, or z’aﬂ'lure of the organization to comply with Federal,
local laws and regulations are unallowable except when incurred as a resul
compliance Wlth spec ific provisions of an award or instructions in writing from
the awarding agency.

17. Tund raising and investment management costs.
including financial campaigns,

a. Costs of organized fund IalSng,

incurred solely to raise capital or obtain contributions ar

b. Costs of investment counsel and staff and similar expenses incurred
are unallowable.

solely to enhance income from investments

Fund raising and investment activities shall be allocated an

c.
under the conditions described ip

appropriate share of indirect costs

subparagraph B.3 of Attachment A&.

18. Gains and losses on depreciable assets.
s . (1) Gains and losses op sale, retirement, or other disposition of
deprecial’le property shzll be included in the year in which they occur as.

in which the depreciation applicabie to

credits or charges to cost grouping(s)
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Or 1095 Lo be g uded o anog

Susth propercy wasoanciuckad, The amount o5 e (a
credit or charge to the appropriate cost grouping!(s) shail be the difrorence

veaiiuad on tne property and the undepreciated basis o fothe

hetwean The amount, ]

Praperty.,

RN o 9 - AL e PR o ~ & - - .
Lognes on che disposition of deprec

2y Gawns and
Shali nat he ragogquized as o separate oredit o charge under the

condybponn

{a) The gasn o° 1025 1S DIO g tnrough o depreciallion
acnunt and g refjected in the depreciation allowable under pavagraph 11.

(h) The proparty is given in exchange as part of the purchasa
proce of o osiniar item and the gailn or loss 1s Caken 1nto account in
devermining the depreciation cost basis of the new ltem.
from the fallure tomaintain perminsible

te) A loss recults 2
Insurance, axcepl as otherwine providaed Ln Atrtachment B, paragraph 22.

(d} Compensation for the nse of the property was providaed

preciation in acsordance with paragraph

through use ailowances in liew of dey e

(e) Gains and losses arising from mass or extraordivnary salex,
relirament n, oy other dispositions shall be considered ow a case-by-case banis.

r

the sale or exchange ol

b.  Galns or losses of any nature arising rrom 5
app @ shall be excluded in

property other than the property covered in subparagr

computing award coste.

SU. Goods or services for personal vse. Costs of goods ox for
ation's employecs are unallowable aas of

rnoniald use of the organization's
taxabie lncome to Lhe ampioyec:

t 15 re

Whathar the o5 :

20, Housing and parsonal LIving ezpenses.

a. Costs of housing (e.g., depreciation, maintenance, utiljtieé,
furnishings, rent, etc.), nousing alliowances and personal iving evpenses
the organization's officers are unallowable as fringe benefit or indirect cos
regardless of whether the cost 1s reported as taxable income to the employees.
Thease costs are allowable as direct costs to sponsored award when necess

the performance

b.  The term " includes current and past officers and employees.

21. Idle facilities and idle capacity.

a. As used in this section the following terms have the meanings set forth

below:
(1) "Facilities" means land and buildings or any portion thereof,
equipment individually or collectively, or any other tangible capital asset,

wherever located, and whether owned or leased by the non-profit organization.

™,
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(2) "1dle facilities" means completely unused facilities that are
excess to the nop-profit organization's current needs.

) "ldle capacity” means the unused capacity of partially used
facilities. It is {a) that which & facility could
achieve under 100 percent operating iime on a one-shift basis less operating
interruptions resulting from time lost for repairs, setups, unsaticfactory
materials, and other normal delays; and (b) the extent to which the facility was
actually used to meet demands during the accounting period. & multi-shift baszis
should be used if it can be shown that this amount of wsage would normally be

{2

the difference between:

expected for the type of facility involved.

(4) "Cost of idle facilities or idle capacity" means costs such &s
maintenance, repair, housing, rent, and other related costs, €.g., insurance,
interest, property taxes and depreciation or use allowances.

b. The costs of idle facilities are unallowable except to the extent that:

(1) They are necessary to meet fluctuations in workload; or

(2) Blthough not necessary to meet fluctuations in worlload, they

were necessary when acguired and are now idle because of changes in program

reguirements, efforts to achieve more economical operations, reorganization,
which could not have been reasonably foreseen.

termination, or other causes
costs of idle facilities are

exception stated in this subparagraph,

Under the

allowable for a reasonable period of time, ordinarily not to exceed one year,

depending on the initiative taken to use, lease, or dispose of such facilities.
a

c. The costs of idle capacity are normal costs of doing business and are
ctor in the normal fluctuations of usage or indirect cost rates from period to
Such costs are allowable, provided that the capacity is reasonably
ted to be necessary or was originally reasonable and is not subject to
n or elimination by use on other Federal awards, subletting, renting, oI
sale, in accordance with sound business, economic, oY security practices.
Widespread idle capacifty throughout an entire facility or among a group of
assets having substantially the same function may be considered idle facilities.

Z22. Insurance and indemnification.

a. Insurance includes insurance which the organization is required to
under the terms of the award and any other

carry, or which is approved,

~——-insnrance which the organization maintains in connection with the general
conduct of its operations. This paragraph does NOt appiy—te—insurapce which
represents fringe benefits for employees (see subparagraphs 8.g and B.1(2)).

(1) Costs of insurance required or approved, and maintained,
pursuant to the award are allowable.

{2) Costs of other insurance maintained by the organization in
connection with the general conduct of its operations are allowable subject to
the following limitations:

) Types and extent of coverage shall be in accordance with
shall e reasonable undexr the

{a
sound business practice and the rates and premiums

circumstances.

(WS}
n
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{72y Conts of Losurance
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LN ey L e :
ANT Unat the srganlzation s liabhia oy

auch

fohyes

() Provisions for a reserve under a self-insurance pLoq“am

trealiowanle to the extent that types of coverage, extent of coverage, rat
had insurance been purchased to covern

carsuams would have been allowed
Howavay, provision for known or reasonably estimated
Cien, whizh do not become payable for more than one year af
the present valve of the iiahi

salf-insured

LY PR ter the
i

Ly

Draviion oo made

(e) Costz of insurance on the lLives of trusteen, officers, oy
viheyemp b oyeas holding positions of similar responsibilitiaes are allowable only
Loothe axtent that Lthe insurance represents additional compansation {see
subparagraph 8.g{4)) . The cost of such insurance when Lhe organization 1o
idantifaed as che beneficrary Ls unallowable

i

(F) Inourance agalinst defects.  Costs of insurance wilh
aspact Lo any costs incurred £o correct defects n the organization's maleralrs

aroworkmanship are unallowable.

(g) Medical liability {malpractice) insurance. Medical

Liability ingsurance is an allowable cost of Federal reszarch programs only to
the extent that the Federal research programs involwve human subjects or training

of participants in research techniques Medical liability insurance costs shall
he traated as a direct cost and shall pbe assigned to individual projects based

on the manner in which the insurer allocates the risk to the population covared

ny The insurance
witich could have peen covered by permissible
self-insurance program) are

award, sxcept:

(2} Actual losses
innurance  (through the purchase of winsurance or &
unallowable unless expressly provided for in the
ncurred because of losses not covered under nomirial
provided in keeping with sound business practice

a) Costs
deductibl insurance cover

are zllowable

(L]

o
®

g

covered by insurance, such as spoilage,

(b) Minor lozses not
which occur in the ordinary course of

breakage, and disapvearance of supplies,
operations, are allowable.

b. Indemnification includes securing the organization against liabilities
to third persons and any other losgs or damage, not compensated by insurance or
otherwise. The Federal Government is obligated to indemnify the organization
only to the extent expressly provided in the award.

23. Interest.

for interest on borrowed capital, temporary use of
use of the non-profit organization’s own funds, however
interest on debt incurred after

a. Costs incurred
endowment funds, or the
represented, are unallowable. However,
September 29, 1985 to acquire or replace capital assets (including

™
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and capital assets acquired through
29, 1985 and used in support of

gyl

alterations, equipment, land,
i), acquired after September
provided that:

renovations,

capital leases
Federal awards is allowable,
{excluding renovations and
alterations) costing over $10 million where the Federal Government's
reimborsement is expected to equal or exceed 40 percent of an asset'
non-profit organization prepares, prior to the acquisition or replacement of the
), a justification that demonstrates the need for the facility in
Upon request, the needs

(1} For facilities acguisitions
s cost, the

capital asset(s
the conduct of federally-sponsored activities.
justification must be provided to the Federzl agency with cost cognizance
authority as a prerequisite to the continued allowability of interest on debt
and depreciation related to the facility. The needs justification for the
acquisition of & facility should include, at & minimum, the following:
(2) B statement of purpose and justification for facility
acquisition or replacement

{b) 2 statement as to why current facilities are not adequate

(c} B statement of planned future use of the facility

(d) B description of the financing agreement to be arranged
for the facility

{e) A summary of the building contract with estimated cost

information and statement of source and use of funds

[f) 2 schedule of planned occupancy dates

the non-pr

{2) Por facilities costing over 5500, 000,
organization prepares, prior to the acquisition or replacement of
& lease/purchase analysis in accordance with the provisions of Sec. _
through .37 of Circular B-110, which shows that a financed purchase or capiteal

lternatives, on a

lease is less costly to the organization than other leasing &l
net present value basis. Discount rates used should be equal to the non-profit

organization's anticipated interest rates and should be no higher than the fair
market rate available to the non-profit organization from an unrelated ("arm's
length") third-party. The lease/purchase analysis shall include a comparison of
the net present value of the projected total cost comparisons of both
alternatives over the period the asset is expected to be used by the non-profit
organization. The cost comparisons associated with purchasing the facility shall

T Tinctude the-estimated—purchase price, anticipsted operating and maintenance
costs (including property taxes, if applicable) not included Im ti

financing, less any estimated asset salvage value at the end of the period
capital lease shall include the

defined above. The cost comparison for a
estimated total lease payments, any estimated bargain purchase option, operating
and maintenance costs, and taxes not included in the capital leasing

arrangement, less any estimated crediis due under the lease at the end of the
period defined above. Projected operating lease costs shall be based opn the
anticipated cost of leasing comparable facilities at fair market rates under
rental agreements that would be renewed or reestablished over the period defined
above, and any expected maintenance costs and allowable property taxes to be

horne by the mon-profit organization directly or as part of the lease

arrangernent .

—
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tarent

(9) The acrual nverant coat cdaamead s predicated apon it
: Lo the non-profit

the Laiy warbet rate avo.lanle

Tatas thalloare no highar than
' third party.

Y gan. AT oD From oan unrolated {("arm's laength'

ncone, on hond oy Joan
Ao

tnite e

(A dnvastment waXnangs,  cncluding
.

AqULsILion SOSLS, are us
reportabls o the Internal
allowable interest costs,

proancynal, panding payment. of Lhe construciion oy
i lset aliowaiiie loterest cost. Arbitrage sarnings
e vanue Sarvice are not required to be offset against

) the least costly alternative haner
orothe bolal cost analysis reguired under subparagraph (b). For example, if an
opcraiong leaase is determined to be less costly than purchasing through dasbt

t IR Ry
limited to the amount determined 1f leasing had

Cildancandg,  Chen relimbursement is
1o performed, Federal

e used. dnoall cases where a lease/purchase analysis
roeombursewmaent ghall be hased upon the least expensive alterpative.

!9) Peimbursements are limited to

O Non-profitc organizavions are alaso subhpect to the following

oy o

{a) Intarest on debl inourred to findanes or rafinance ansievs

Al Towal e,

accred hafore or rescquired afrer SGeptember 29, 5995, 65 nob

(h) Interest attributable to fully depreciated ansels 1o

Whict b iowall e,

255 the non-

{(¢) For debt arrangements over 31 million, unlegs
prolie organization makes an initial equity contribution to the asset purchase
of 2% percent or more, non-profit organizations shall reduce claims for interest
axpense by oan amount equal to imputaed lnterest sarnings on excess cash {low,
Annually, non-proiit organizations shall

which is to He calculated as £ollows.
of montnly cast

&
-

Lrepare o cumultative (from the inception of the project] report
regardless of Tne funding source.

amortization of zapitalized

For cash flow calculations,

Plows tnat goncludes inflows and outfiows,
Infisws consist of depreciation expanse,
construction interest, and annual interest axpense.

“he annual inflow figqures shall be divided by the number of months in the year
Cutilows

12) that the huilding is in service for monthly amounts.
55 the pro

(Usually 12
. o5
st payments.
e

CoOnsist
rata share attributable to the unallowable costs of land) and intere
flows exceed cumulative outflows, interest shall b
cess inflows for that period and be treated as a reduction

L3t of initial equity contributions, debt principal payments (le

Where cumulative in
calculated on the ex
to allowable interest expense. The rate of interest to b2 used to compute
earnings on excess cash flows shall be the three month Treasury Bill closing
rete as of the last business day of that month.

(d) Substantial relocation of fe
from a facility financed by indebtedness, the cost
or part through Federal reimbursements, to another
expiration of a period of 20 years requires notice to the Faderal cognizant
agency. The extent of the relocation, the amount of the Federal participation in
the financing, and the depreclation and interest charged to date may require
negotiation and/or downward adjustments of replacement space charged to Federal
programs in the future.

derally-sponsorad a
f which was funde

o
facility prior to the

{(e) The allowable costs to acguire facilities and equipment
are limited to a fair market value available to the non-profit organization from
an unrelated ("arm's length”) third party.
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expanses ol & political—party;—eampaig

"full coverage"' under the Caust

Accounting Standards 9903.201, the interest
allowapility provisions of subparagraph a do not apply. lnstead, these
organizations’' sponsored agreements are subject Lo CAS 414 (48 CFR 9903.414),
cost of money as an element of the cost of facilities capital, and CAS 417 (48
CFR Y903.417), cost of money as an element of the cost of capital assets under

L. For non-proiit organizations subiject to
{CAhS) as defined at 44 CFR

construction.
c. The fellowing definitions are to be used for purposes of this

agraph:
{1} Re-acquired assets means assets held by the non-profit

organization prior to September 29, 1995 that have again come to be held by
the organization, whether through repurchase or refinancing. It does not include

assets acquired to replace older assets.
{2) Initial eguity contribution means the amount or value of

contributions made by mon-profit organizations for the acquisition of the asset

or prior to occupancy of facilities.

{3} Rsset costs means the capitalizable costs of an asset, including

acguisition costs, and other such costs capitalized in

construction costs,
accordance with GRAP.

Costs incurred in maintaining satisfactory
including costs of labor

-1

24. Labor relations costs.
relations between the organization and iits employees,
emplovee publications, and other related activities are

management committees,
allowable.

25. Lobbying.
2. Notwithstanding other provisions of this Circular, costs associated )

with the following activities are unallowable:

{1) Attempts to influence the outcomes of any Federal, State, or
local election, referendum, initiative, or similar procedure, through in kind or
cash contributions, endorsements, publicity, or similar activity;
or paying the

contributing to,
or other

(2) Establishing, administering,
] itical action committee

organization established for the purpose of influencing the outcomos of

elections;
{3) Any attempt to influence: (i} The introduction of Federal or
State legislation; or (ii) the enactment or modification of any pending Federal
or State legislation through communication with any member or employee of the
Congress or State legislature (including efforts to influence State or local
officials to engage in similar lobbying activity), or with any Government
official or employee in connection with a decision to sign or veto enrolled
legislation;
{4) Bny attempt to influence: {i) The introduction of Federal ox
State legislation; or (ii) the enactment or modification of any pending Federsl
01 State:legislation by preparing, distributing or using publicity or
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CONLYLDULe U6 or particlpate inoany mass
fundryassung drove, lobbyving campaign or

demonstyation, march, rally,
ther wraiting or telephone Campalgn; or

et

5, Jipcluding attandance st

hy legislaltive lialson aciivities,
o~ TLTe Sennions oy committee hearings, gathering information regarding

Peguniation, and analyzing che =ffect of jeqgislation, when such activitias are
inowing prapavation for an effort to engage .n

marryad anoin support of or o in
Hhe i b owalyi e fohbying

P The {ollowing activities are excepted from the coverage of
Tubnaradgranly oo

t1y Provaiding o technical and factual presentation of Information on
o topae darestly relaved to the performance of a grant, contract or other

agreanaent  through heaving testimony, statements or Jetters to the Congress Or a
or cognizant staff member theraeof, in

Stave legisiatura, or subdivision, mamber,
(including a Congressional Record notics
redquenting testimony or statements for the record at a regqularly schedulesd
hearing) made by the recipient member, legislative body or subdivision, ar o
cognizant staff member thereof; provided such information s readily obtainablic
and can be readily put in deliverable form; and furthezr provided that costs
under this section for travel, lodging or meals are unallowable unless incurrs
o offer testimony at a regularly scheduled Congressional hearing pursuant Lo s
vritren request for such presentation made by the Chairman or Ranking Minority
Maember of the Committee or Subcommittee conductiing such hearing.

response Lo oa documented reguest

py subparagraph a(3) to influence
to avold material

lobbying made unellowable
O 4+ ot
o34

rder to directly reduce the cost, or
's authority to perform the grant, contract,

: 3.h4a
Lmpe Lrmant of
nther agreamen

Cooelty authorizaed by statute To one unaortalkan

PO ADY activiely S5pedl
At ., Oy STner agrecment.

viinh fands from tne grant, oon

C. (1} When an organizavion seeks relmbursement for indiract costs,

L
T 2050 Tate

total lobbying costs shall be separately identifisd in the indirent 2
proposal, and thereafter treated as other unallowable activity costs in
accordance with the procedures of subparagraph B.3 of Attachment 2.

{2} Organizations shall submit, as part of the annual indirect cost
rate proposal, a certification that the reguirements and standards of this

paregraph have been complied with.

baing allowable or unallowable pursuant to

ion of costs as
requirements of this Circular.

that the deter ati
paragraph 25 complies with the
, calendars, or similar records shall not be required
to be created for purposes of complying with this paragraph during any
particular calendar month when: (1) the employee engages in lobbying (as defined
in subparagraphs (a) and (b)) 25 percent or less of the employee's compensated
hours of employment during that calendar month, and (2) within the preceding
five-year period, the organization has not materially misstated allowable or
unallowable costs of any nature, including legislative lobbying costs. When
conditions (1) and (2) are met, organizations are not required to establish
records to support the allowabliliy of claimed costs in addition to records

{4) Time logs

40




(1) and (2} are wet, the

&lready required or maintained. Also, when conditions
absence of time logs, calendars, or similar records will nol serve as a basis
for disallowing cosls by contesting estimates of lobbying time spent Dy
employees during & calendar month.
1 stablish procedures for resolving in advance, in
consultation with OME, any significant questions or disagreemenis concerning the
application of paragraph 25. Any such advance resolution shall
audits or investigations with respect

be binding in any settlements,
to that grant or contract for purposes of
this shall not be
of such s

\—

(S

n

P

{5) Agencies sh

N

interpretation ar
subseqguent

interpretation of this Circular;
provided, however, that construed to prevent a contractor or
grantee from contesting the lawfulness determination.
Costs incurred in attempting to
an employee or oificer of
consideration or to act
regarding & sponsored agreement or are unallowable. Improper
influence means any influence that induces or tends to induce a Federal employee
or officer to give consideration or to act regarding a federally-sponsored

the merits ¢f the matter.

agreement or regulatory matter on any basis other than

d. rnecutive lobbying costs.
improperly influence either directly or indirectly,
the Executive Branch of the Federal Government to give

a regulatory matter

Losses on other sponsored agreements or contracts. Any excess of costs
cost of any other award. This

26,
over income on any award is unallowable as &
the organization's contributed portion by

but is not limited to
or any under-recoveries through negotiation of

includes, '
reason of cost sharing agreements
lump sums for, or ceilings on, indirect costs.

27. Maintenance and repair costs. Costs incurred for necessary maintenance,
repair, or upkeep of buildings and equipment (including Federal property unless
otherwise provided for) which neither add to the permanent value of the property

life, but keep it in an exficient operating
red for improvements which add to the

nor appreciably prolong its intended
uipment or appreciably prolong their

condition, are allowable. Costs incur

permanent value of the buildings and eg
intended life shall be treated as capital expenditures {see paragraph 15).

28. Materials and supplies costs.

a. Costs incurred for materials, supplies, and fabricated parts necessary
to carry out a Federal award are allowable.
Purchased materials and supplies rarged—a ir actual
prices, net of applicable credits. Withdrawals from general stores or
stockrooms should be charged at their actual net cost under any recognized
method of pricing inventory withdrawals, consistently applied. Incoming
transportation charges are a proper part of materials and supplies costs
¢. Only materials and supplies actually used for the performance of a
Federal award may be charged as direct costs.

Where federally-donated or furnished materials are used in performing

d.
such materials will be used without charge.

the Federal award,
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croof meatanags and conferancon, The Dramary

sy oand oo

R Moy v
purpoae of whaoh 15 € dtron of rechnacal infomation, are oilowable.
Fhin anclodens costs of meals, ~1Jh,gﬁffdt))u, rental of fagilivies, speakers!
fean, and ather srems incidental to such meatings or conferencesn. But nea
Arteanhmant Iy, naragraphs 14 Lnvercainment coqta, and G50, Participant support
Tontn
50 Membe rships, subscriptions, and profegsional activaty costs.

a. Clanta of the non-profi ization’s mambership in business,
foecttmicad, and professional organizations are allowable.

b Clantaogf the non-profit organization’s subscriptions Lo businaess,

mnical periodicals are allowable.

el S Toa b, andl

Or COMMUNI LY Organlsation are

o Dosvs of memberzhip in any cavic
ant agency.

alinwabilae witth prior approval by Fedearal

cogniz

. Caonts of membership in any country club or soclal or dining club or

ardelinnat ron are unallowahle .

3l Organization costs. Expenditures, such as incorporation fees, brokers!
fecn, fees to promoters, organizers or management consultants, attorneys,
accountants, or ipvestment counselors, whether or not employees of the

zatlion, in connection with establishment or reorganization of an

ept with prior approval of the awarding agency.

Grdgani.
organization, are unallowable exo

4. Page charges in professional journals.  Page charges for professional
journal publications are aliowable as a necessary part of research cost
Faderal Government;

e The reacarch papers report work supportad by the

anel

are lLevied impartially on all research papers published by

by The charges
by federally-sponsored authoars.

whe “;ou:nal, whether or not

Participant support sts are direct cos
allowances, travel allowances, and
participants or trainges (buit not
or training

(o

3. Participant support cos
Jtems 3uch as stipends or ﬁuo\'
registration fe paid to or on behalf of
employsas in connection with meetings, conferences, symposia,
projects. These costs are allowable with the prior approval of the awarding

agency.

ronce

5

lating to patent and copyright matters are

a. The following costs re
s, reports, and other documents
<

allowable: (i) cost of preparing disclosure

reguired by the Federal award and of searching the art to the erxtent necessary

to make such disclosures; (ii) cost of preparing documents and any other patent
nt

costs in connection with the filing and prosecution of a United States pate
application where title or royalty-free license is required by the Federal
the Federal Government; and (iii)} general

to patent and copyright matters, such as advice on
clauses, and =mployese agreements ({(but

Government to be conveyed to
counseling services relating
patent and copyright laws, regulations,

42
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——paragraph 10.

see paragraphs 37., Professional services costs, and 44., Royalties and other
coste four use of patente and copyriahts).

L. The following costs related Lo patent and copyright matter are

unallowalble:
(1) Cosi of preparing disclosures, reports, and other documents and
of searching the art to the extent necessary to make disclosures not required by

the award
{?} Costs in connection with filing and prosecuting any foreign
patent application, or any United States patent application, where the Federal
award does not require conveying title or a royalty-free license to the Federal
Government {but see paragraph 45., KRoyalties and other costs for use of patents

and copyrights) .

35. Plant and homeland security costs. expenses
incurred for routine and homeland security to protect facilities, personnel, and
work products are allowable. Such costs include, but are not limited to, wages
and uniforms of personnel engaged in security activities; eguipment, barriers;
Capital expenditures for

contractual security services; consultants, etc.
homeland and plant sescurity purposes are subject to paragrapb 15., Equipment and

of this Circular.

‘Necessary and reasonable

other capital expenditures
Pre-award costs are those incurred prior to the

36. Pre-agreement costs.
effective date of the award directly pursuant to the negotiation and in

anticipation of the award where such costs are necessary to comply with the
such costs are allowable

proposed delivery schedule or period of performance.
only to the extent that they would have been zllowable if incurred after the
date of the award and only with the written approval of the awarding agency.

v

rofessional services costs.

o

37.
&. Costs of proiessional and consultant services rendered by persons who
are members of a particular profession or possess a special skill, and who are
not officers or employees of the non-profit organization, are allowable, subject
to subparagraphs b and c when reasonable in relation to the services rendered
the Federal Government.

and when not contingent upon recovery of the costs from

In addition, legal and related services are limited under Attachment B,

b. In determining the allowability of costs in a particular case, no
single factor or any special combination of factors is necessarily
determinative. However, the following factors are relevant:

{1) The nature and scope of the service rendered in relation to the
service required.
{2) The necessity of contracting for the service, considering the
non-profit organization's capability in the particular area.
{3) The past pattern of such costs, particularly in the years prior

to Federal awards.
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(O} Whether Lhe servaoe Zan De performed more etonomicaily by

cmpboymant rather than contracting.
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charged, «specially on non-Faderal awards.
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c. In o addition to the factors Ln subparagraph b, retainay feas (o be
alinwable must be aupported by evidence of bona fide services avairlable or

concler ad

R Fublication and printing costs.

a. Publication costs lnclude the costs of printing {including the
processes of composition, plate-making, press work, binding, and the end
nroducts produced by such processes), distribution, promotion, mailing, and
genaral handling. Publication cousts also include page charges in professional

publications,

[4]

Lidabie with a particular cost ol

b, 1f these costs are not 1dent jective,
VA P P oD LR
st nonta o et oM He

Lhey should be al catad s Sndus

non-protfit organization.
profassional journal publications are allowable as b

BRGNS [

¢. Page charges for
necessary part of research costs where:
(1) The research papers report work suppoerted by the TFederal
Govearnment : and

{2) The charges are levied impartially on all ressarch papers
published by the journal, whether or not by federally-sponsorad authors

Costs incurred for ordinary or normal
Special arrangement
allowable with

39. Rearrangement and alteration costs.
rearrangement and alteration of facilities are allowable.
and alteration costs incurred specifically for the project are
the prior approval of the awarding agency.

40. Reconversion costs. Costs incurred in the restoration or rehabilitation of

the non-profit organization's facilities to approximately the same condition
existing immediately prior to commencement of Federal awards, less costs related

to normal wear and tear, are allowable.

) ki
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41. KRecruiting cosls.
and d, and provided that the size of
Ti eeping with workload reguirements,
costs of "help wanted” adverticing, employment office
necessary to secure and maintein an adeqguate staff, costs of operating an
vel costs of employees while
of applicantg for interviews for

Subject to subparagraphs b, c,
recruited and maintained is in
operalting costs ol an

.

the sta

d
=

aptitnde and educational testing program, Ur
engaged in recruiting personnel, travel cost
and relocation coste incurred incident to recruitment of

prospective employment, : rre
new emplovees, are allowable to the extent that such costs are incurred pursuant

to a well-managed recruitment program. Where the organization uses employment
agencies, costs that are not in excess of standard commercial rates for such

services are allowable.

b. In publications, costs of help wanted advertising that 1lncludes color,
includes advertising material for other than recruitment purposes, or is
xceesive in size (taking into consideration recruitment purposes for which
intended and normal organizational practices in this respect], .are unallowable.
c. Costs of help wanted advertising, special emoluments, fringe benefits,
and salary allowances incurred to attract professional personnel from other

organizations that do not meet the test of reasonableness or do not conform with
are unallowable.

the established practices of the organization,

d. Where relocation costs incurrad incident to recruitment of a new
employee have been allowed either as an allocable direct or indirect cost, and
the newly hired employee resigns for reasons within his control within twelve
months after being hired, the organization will be reguired to refund or credit

such relocation costs to the Federal Government.

42. Relocation costs.
a. Relocation costs are costs incident to the permanent change of duty
assignment (for an indefinite period or for a stated period of not less than 12
months) of an existing employee or upon recruitment of a new employee.
Relocation costs are allowable, subject to the limitation described in
subparagraphs b, ¢, and d, provided that:

{1) The move is for the henefit of the employer.
(2) Reimbursement to the employee is in accordanceé WI _—
established written policy consistently followed by the employer.

(or

(3

reasonably estimated) expenses.

) The reimbursement does nol exceed the employee's actual

b. Allowable relocation costs for current employees are limited to the
following:

(1) The costs of transportation of the employee, members of his
immediate family and his household, and personal effects to the new location.
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(4 The continuing ip of
re settiement or lease date of the emuLove¢'s
ventananaca of bulldings and grounds (ezcluzive of firxing up expenseny,

a5, lLaxes, and property insurance.

hew permanent home, such ans

and reasonable expaensas normally sncidant to

of canceling an unexplred leane, disconnecting and
of oy

and purchasing .nhsurance against lons

lac

() Dthar necensary

i

cetacatron, oach as the coats

reanslalling housahold dﬁplLdHC'
property. The cost of canceling an unexpired

2y

cdetnagnn Lo parsonal
samaed to ghree times the monthly rental.
relaocation costs for new emplovess are lLimited to those

c. Allowab)e
costs incurred

describaed in (1) and (2] of subparagraph h.  When relocation
incident to the recruitment of new employees have been allowed
direct or indirect cost and the employee resigns for reasons within his control
Lehin 12 months after hire, the organization shall refund or credit the Federal
its share of the cost. However, the costs of trawvel to an
accordance with paragraph
dependents are

ajther as a

Government for
ovarseas location shall be considered travel costs in
50 and not relocation costs for the purpose of this vparagraph if
not permitted at the location for any reason and

the zosts do not include coests
0¥ transporting household goods.

Co ralozation are wnaalowale:

. The following costs reliated ©
Py Feos and other oonto oansocsated wilh acquaring a new homne .

2y A Joss ou the sale 97 a former home.

{2} Continuing mortgage principal and interest payments on a home

Deing sold.

i1) Incowme taxes paid by an employze

OCatiIon osts.

ju

4%. Pental costs of buildings and eguipment.

limitations described in subparagraphs b. through d. of
allowable to the extent that the rates are
as: rental costs of comparable property, if
any; market conditions in the area; alternatives available; and, the type, life
expectancy, condition, and valvue of the property leased. Rental arrangements
should be reviewed periodically to determine if circumstances have changed and

a. Subject to the
this paragraph 43, rental costs are
reasonable in light of such factors

other options are available.

b. Rental costs under "“sale and lease back” arrangements are allowable
only up to the amount that would be allowed had the non-profit organization
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Thie amount would include expenses sSuch as

continued to own the property.
depreciation or use allowance, maintenance, taxes, and insurance.
c. Rental costs under "less—than-arms-length" leases are allowable only up
to the amount (as explained in subparagraph b. of this paragraph 43.) that would
For

as
be allowed had title to the property vested in the non-profit organization.
this purpose, a less-than-arms-length lease is one under which one party to the
lease agreement is able to control or substantially influence the actrons of the
but are not limited to those hetween (i) divis=ions
(ii) non-profit organizations under common control

Such leases include,
a non-profit

other.

of & non-profit organization:
through common officers, directors, or members; and (iii) &
organization and a director, trustee, officer, or key employee of the non-profit
organization or his immediate family, either directly or through corporations,
trusts, or similar arrangements in which they hold & controlling interest. Fox

example, a non-profit organization may establish a separate corporation for the
sole purpose of owning property and leasing it back to the non-profit

organization.

d. Rental costs under leéases which are required to be treated as capital
(as explained in

leases under GAAP are allowable only up to the amount
subparagraph b) that would be allowed had the non-profit organization purchased
the property on the date the lease agreement was executed. The provisions of
Financial Accounting Standards Board Statement 13, Accounting for Leases, shall
Interest costs related

be used to determine whether lease is a capital lease.
to the extent they meet the criteria in

to capital leases are allowab

subparagraph 23. Unallowable costs include amounts paid for prolit, management
fees, and taxes that would not have been incurred had the non-proiit
organization purchased the facility.

a
le

..
=

Royalties and other costs for use of patents and copyrights.

a. Royalties on & patent or copyright or amortization oi the cost
acquiring by purchase a copyright, patent, or rights thereto, necessary £
proper performance of the award are allowable unless: o

{1) The Federal Government has a license or the right to free use of

the patent or copyright.
(2) The patent or copyright has been adjudicated to be invalid, or

has been administratively determined to be invalid.

—— ________{3) The patent or copyright is considered to be unenforceable.
-

(4) The patent or copyright is expired.

b. Special care should be exercised in determining reasonableness where
the royalties may have arrived at as a result of less-than-arm's-length

bargaining, e.g.:
(1) Royalties paid to persons, including corporations, affiliated

with the non-profit organization.
(2) Boyalties paid to unaffiliated parties, including corporatiomns,
under an agreement entered into in contemplation that a Federal award would be

made .
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the performance of Faderal programs.

organization
allowable public relations cost. Howevar,
h prior approval by awarding agencies,

1 e
cnene

whoen ey are necessary for

Ao Dpecialbiced service facill

The conts of servicas provided by highly complex or specialized
acl hy the pnon-profit organization, such as computers, wind
allowable, provided the charges for

46 L. oor . oand, an additaion, take into

Facilatien one:
the gerv,cas meal

Lunnels, and reactors are
the conditions of erther

ACTOUNT  any

1Lems of Lncome or Federal flnancing that qualafy as applicable oredits under

Atrachment A, subparagraph A.5. of this Circular.

25, when material, must be charged directly to
age of the services on the basis of 4
discriminate

b. The costs of such servi
applilicable awards based on actual us
schedule of rates or established methodology that (1) does not
ally-supported activities of the non-profit organization, including

against fed
profit 0‘"ganlzatlon for internal purposes, and (1i) is designed

unage hy the non-

to o recovey only the aggregate costs of the services. The costs of each service
shiall zonsist normally of both its direct costs and its allocable share of zll
indirect convts. Rates shall be adjusted at lsast biennially, and shall take
into monnidoration over/under appliad zosts of the previous poeriodis).

g

Lal, thay may bhe

I

for a service are not mat

~. Wheare the conts incurread r
2z indirecst costs

the best

sircumstances, where it Ls in
tablish alternative

d. Under some =zutracrdinary
3 0
t with the cognizant

t of the Federal Government and the institution ¢
such arrangements may be worked ou

intere
costing arrangements,
Federal agency.

47 . Tares.

s which the organization is reguired to pay and which
cordance with GAZAP, and payments made to local

lieu of taxss which are commensurate with the local government
e ceived are allowable, except for (i) taxes from which exemptions are
ble to the organization directly or which are available to the
organization based on an exemption afforded the Federal Government and in the
latter case when the awarding agency makes available the necessary exemption
(ii) special assessments on land which represent capital

Federal income taxes.

ertificates,
improvements, and (1ii}

b. Any refund of taxes, and any payment to the organization of interest
thereon, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, as appropriate, to the Federal Government.
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48,  Termination costs applicable to sponsored agreements.
Termination of awards generally gives rise Lo the incurrence of costs, or the
need for special treatment of costs, which would nol have arisen had the Federal
avard not been terminated. Cost principles covering these items are set forth
below. They are to be used in conjunction with the other provisions of thi

Circular in termination situations.

<
&

The cost of items reasonably usable on the non-profit organization’s
non-profit organization submits

not be allowable unless the
items at cost without sustaining a loss.

a.
other work shall
evidence that it would not retain such
in deciding whether such items are reasonably usable on other work of the non-
profit organization, the awarding agency should comnsider the non-profit
organization's plans and orders for current and scheduled activity.
Contemporaneous purchases of common items by the non-profit organization shall
be regarded as evidence that such items are reasonably usable on the non-profit
organization's other work. Any acceptance of common items as allocable to the
terminated portion of the Federal award shall be limited to the extent that the ) ,
guantities of such items on hand, in transit, and on order are in excess of the
reasonable quantitative requirements of other work.

particular case, despite all reasonable efforts by the non-
certain costs cannot be discontinued immediately after the
are generally zllowable within the

t organization, ¢
fective date of termination, such costs
costs continuing

ions set forth in this Circular, except that any such
mination due to the negligent or willful failure of the non-profit
costs shall be unallowable.

b. If in a

ten
organization to discontinue such
c. Loss of useful value of special tooling, machinery, and is generally

allowable if:
(1) Such special tcoling, special machinery, or eguipment is not
reasonably capable of use in the other work of the mon~proiit organizatiomn,
(?) The interest of the Federzl Government is protected by transfer
of title or by other means deemed appropriate by the awarding agency, and

) The loss of useful value for any one terminated Federal award is

{3
limited to that portiom of the acgquisition cost which bears the same ratioc to

the total acquisition cost as the terminated portion of the Federal award bears

____to the entire terminated Federal award and other Federal awards for which the
s —was—acquired.
-

special tooling, special machinery, oOT

d. Rental costs under unexpired leases are generally allowable where
clearly shown to have been reasonably necessary for the performance of the
the residual value of such leases, 1if:

(=N =8~

terminated Federal award less
(1) the amount of such rental claimed does not exceed the reasonable
use value of the property leased for the period of the Federal award and such
further period as may be reasonable, and
(2} the non-profit organization makes all reasomable efforts to
There

terminate, assign, settle, or otherwise reduce the cost of such lease.
zlso may be included the cost of alterations of such leased property, provided

49




Gl ey g W T Ty vy D, Ry oy it ce af e Radoral awoard. and oof
Poorantagrataon vodus e fiy Uhe proviogons ol e Tagno,

canonalbs,

oL Levtiement expanses incloding the fosiowing aye genarvally allowabiao:

LY Accounting, lagel, clervical, and scimitar cests reasonably

e awarding agency of

tarminated portion of

(e} The nraparar yon and Do

vergnant

costaament olaims and supporting data with
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(h) The termination and settlement of subawards:
transportation, protaction,
Government or acquivad or
are

2 Reasonable costs for the storage,

!
and dunposition of property provided hy the Federal
axcept when granteaes or contractorns
1 accordance with Subparts

produced for the Federal award,
rembursed for disposals at o predetermined amount

32 through 37 of Circular A-110.

(%) Tndirect costs related to salaries and wages incurred as
graphs {1) and (2). Normally, such indirect costs
occupancy cost, and immediate supervision.

ges lement expenses in subpal

Shialtl be Limited to fringe benefits,

including the allocable portion of claims

. Claims under sub awards,
and to other work of the non-profit

whish are common Lo the Federal awaxd,

i

orvganization are generally allowable.

axpense may be

AN appropriate share of the non-profit organization's indirect
aLiocated Lo the amount of settlements with subcontractors and/or subgrantees,
providead Chat The amount allocated i3 otherwl conoistent with the bacsic

The indirect orxpense 3¢ allocated shall
by oor sndarectly as settiement

quidalines contained in Attachment A
cxclude the name and similar costs clained dire

crpaennen.
4%, Training Costs.

a. Costs of preparation and maintenance of a program of instruction
including but not limited to on-the-job, classroom, and apprenticeship training,
designed to increase the vocational effectiveness of employees, including
salaries or wages of trainees (excluding overtime
(1) salaries of the director of

-

Lralning materials, textbooks,
compensation which might arise therefrom), and
training and staff when the training program is conducted by the organizatioun;

or (ii) tuition and fees when the training is in an institution not operated by

the organization, are allowable.

b. Cests of part-time education, at an undergraduate or post-graduate
college level, including that provided at the organization's own facilities,
only when the courss or degree pursued is relative to the field in

allowable
which the employee is now working or may reasonably be expected to work, and are

Jimited to:

are

(1) Training materials.

{2) Textbooks.
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{3) Fees charges by the edoucational institution.
Tuition charged by the educational institution or, in lieu of
and the related share of indirect costs of the
that the sum theryeof is nolt in excess of
participating educational

(4)

tuition, instructors' salaries
educational institution to the extent
the tuition which would have been paid to the
institution.

{5) Salaries and related costs of instructors who are employees of
the organization.

each enployee for time spent

of
excess of 156 hours per year and

(6] Straight-time compensation
attending classes during worling hours not in
only to the extent that circumstances do not permit the operation of classes or
attendance at classes after regular working hours; otherwise, such compensation

is unallowable.

c. Costs of tuition, and textbooks (but not
subsistence, salary, or any other emoluments) with full-time
education, including that provided at the organization's own facilities, at a
post-graduate (but not undergraduate) college level, are allowable only when the

course or degree pursued is related to the field in which the employee is now
and only where the costs receive

working or may reasonably be expected to worlk,
Such costs are limited to the costs

the prior approval of the awarding agency.
attributable to a totazl periocd not to exceed one school year for esach employee

fees, training materials,
in connection

so ‘trained. In unusual cases the period may be extended.

d. Costs of attendance of r year at
specialized programs specifically designed to enhance the effectiveness of
executives or managers or to prepare employees for such positions are allowable.
Such costs include enrcollment fees, training materizals, textbooks and related
charges, employees' salaries, subsistence, and travel. Costs zllowable under
this paragraph do not include those for courses that are part of a degree-
oriented curriculum, which are allowable only to the extent set forth in

subparagraphs b and c.

up to 16 weels per employee pe

e. Maintenance expense, and normal depreciation or fair rental, on
facilities owned or leased by the organization for training purposes are
allowable to the extent set forth in paragraphs 11, 27, and 50.

f. Contributions or donations to educational or training institutions,
including the donation of facilities or other properties, and scholarships or

-~~-—fellowships, are unallowable.
-
-

g. Training and education costs in excess of those otherwise allowable
under subparagraphs b and ¢ may be allowed with prior approval of the awarding
agency. To be considered for approval, the organization must demonstrate that
such costs are consistently incurred pursuant to an established training and
education program, and that the course or degree pursued is relative to the
field in which the employee is now worlking or may reasonably be expected to

work.

50. Transportation costs. Transportation costs include freight, express,
cartage, and postage charges velating either to goods purchased, in process, or
These costs are allowable. When such costs can readily be identified

delivered.
11th the items invelved, they msy be directly charged as transportation costs or

.
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anoantare crip oand not to selected days of the trip, and resulcns in charges
consaatent with those normally allowed in like circumstances in the non-profy!
arganitation’s pon-fedarally-aponsored activities
b. Lodging and subsistence. Costs incurred by employees and officers foy
travel, including costs of lodging, other subsistence, and incidental
shall be considered reasonable and allowable only Lo the extent such cost
not exceed charges normally allowed py the non-profit organization .o its
regular operations as the result of the non-profit organization’s written trave)
policy. In the absence of an acceptable, written non-profit organization policy
regarding travel costs, the rates and amounts established under subchapter I of
Chapter 57, Title 5, United States Code (“Travel and Subsistence Expenses;
Mileage Allowances”), or by the Administrator of General Services, or by the
President {(or his or her designee) pursuant to any provisions of such subchapter

shall apply to travel under Federzl awards (48 CFPR 31.200~46(a)).

ST

5 do

¢, Commercial air travel.

(1) Airfare costs in excess of the customary standard commerciai

aivfare (coach or equivalent), Federal Government contract airfare (where

authorized and avallable), or the lowest commercial discount airfare are
unallowable except when such accommodations would: {a) require circuitous
routing, (b) require travel during unreasonablie hours; (o) excessively prolong
avel; (d) result in additional costs that would offset the transportation
savings; or {e) offer accommodations not reasonably adeguate for the traveler’s
medical needs. The non~profit organization must justify and document these
se-by~case bacis in order for the use of first-class airfare

Lo

conditions on a ca
to bhe allowable in such cases.

(2) Unless a pattern of aveoidance is detected, the Federal
Government will generally not question a non-profit orgarization's
determinations that customary standard airfare or other discount airfare 1is
unavailable for specific trips if the non-profit organization can demonstrate
either of the following: (a) that such airfare was not available in the
specific case; or (b) that it is the non-profit organization’s overall practice
to make routine use of such airfare.

d. Air travel by otler than commercial carrier. Costs of travel by non-
profit organization-owned, -leased, or ~chartered aircraft include the cost of
lease, charter, operation {including personnel costs), maintenance,
depreciation, insurance, and other related costs. The portion of such costs
that exceeds the cost of allowable commercial air travel, as provided for in

subparagraph] c., is unallowable.

- TS
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Mitre Corporation, Bedford, Mansacnuseils

Mitretek Systems, Tnc., Falls Church, Virginia

National Radiological Astronomy Observatory, Green Bank, West Virginia
Mational Renewable Lnergy Laboratory, Goiden, Colorado

Cak Ridge Bssociated Universities, Oak Ridge, Tennessee

Rand Corporation, Santa Monica, California

Research Triangle Insticute, Research Triangle Park, North Carolina
g g

~

Riverside Research Institute, New York, New Yor

South Carolina Research Authority (SCRA), Charleston, South Caroclina




Southern Research Instituvte, Birminghaw, Alabama

Southwest Kkesearch Institute, San Antonio, Texas
SPY International, Menlo Park, California
Syracuse Research Corporstion, Syracuse, New York

Universities Researcl Association, Incorporated (National Acceleration Lab

Argonne, 111inois

Urban Institute, Washington D.C.

Other mon-profit organizations as negotiated with awarding agencies

)y

Non-profit insurance companies, such as Blue Cross and Blue Shield Organizations

>y
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Circular No. A-133 )
Reviped to show changes published in the Federal Register June 27, 2002
rofit Organizations

Zudits of States, Local Governments, and Non-

T0 THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT: audits of States, Local Governments, and Non-Profit Organizatione
a. Purpose. [This Circular ies issued pursuant to the Single Audit Act oI
1984, P.L. 98-502, and the Single Audit Act Awmendments of 1986, P.L. 104-156.
It sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non- profit

organizations expending Federal awards.

2. Buthority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seg. of title 31, United States Code, and Executive
Orders 8248 and 11541.
Thieg Circular rescinds Circular 2-128,

3. Rescission and Supersession.

ipudits of State and Local Governments," issued April 12, 1985, and supersedes
the prior Circular 2-133, "Audits of Institutions of Higher Education and
Other Won-Profit Institutions," issued April 22, 1996. For effective dates,

see paragraph 10.

4. Policy. Except as provided herein, the standards set forth in this

Circular shall be applied by all Federal agencies. If any statute )

prescribes policies or specific reguirements that differ from the
the subseguent statute shall

specifically
the provisions of

standards provided herein,
govern.

Federal agencies shall apply the provisions of the sectioms of
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass- through entity (a

recipient or another subrecipient].

this

This Circular does not apply to non-U.S. based entit}es.ejpendlng
Federal awards received either directly as a recipient or indirectly as a

subrecipient.

S, Definitions. The definitions of key terms used in this Circular are
contained in § .105 in the Attachment to this Circular.

Required Action. The specific reguirements and responsibilities of

6. a
Federal agencies and non-Federal entities are set forth in the Attachment to
v, shall

AEeNCI-P-E

-— - ~thtis -Cireutar—Federal—ageneies
i either dlrectly or lndllectly

making awards to non-Federal entities,
adopt the language in the Circular in codified regulations as provided in

Section 10 (below), unless different provisions are reguired by Federal
statute or are approved by the Office of Management and Budget (OMB).
OMB will review Federal agency regulations gnd

and will provide interpretations of policy
effective and efficient

7. OME Responsibilities.

implementation of this Circular,
requirements and assistance to ensure uniform

implementation.

B. Information Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reporting Branch, Offlce
Office of Management and Budget, Washington,

of Federal Financial Management,
DC 20503, telephone {202) 395-3993.
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This Circutar will have a poliay review thryae yaars from

a. view Dake .
Ll date of ippuance.

i 0 Lffective Dates. The astandards set forth in 5__ 400 of the Atrachment
to vthis Clroular, whieh apply dirvectly to Faderal agencies, shall be affective
July 1, 1996, and shall apply to audits of fiscal years begimming after June
30, 1996, except as otherwise specifiad in §__ . 400(a).

agencies shall
codi

The standards sst forth in this Circular that Federal
apply Lo non-Pederal entities shall be adopted by Federal agencies in
requlations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
with the exception that §__ .305(b) of the

beginning aiter June 30, 1395.
the Circular ig rescinded, and

effect for audits of fiscal years

hecinning after June 30, 1996,
Attachment applies to audits of fiscal years
The requirements of Circular A-128, although
the 1930 version of Circular A-132 remain in
nedginning on or before June 30, 1996

The revigions published in the Federal Register June 27, 2003, ave
effective for fiscal years ending after December 21, 2003, and early
.on of

implementation is not permitted with the exception of the definit.
oversight agency for audit which is effective July 28, 2003

Augustine T. 3mythe
Acting Director
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Subpart A--General

5 L100 Purpose.

This parc sets forth standarde Tor obt
amony Federval agencias £or Lne audat of non
awarde .

§ . 105 Definitions.
non-fFederal enbity o

Audiitbee means
be auditad under

any

muLs this part.

audivor,

audit

means an
GoOVETIMEN L
in
avdi

Anditor
: or local
atandards apacified
(GAGAS)Y . The term
Organlzationsg .

FIT
LA

does

O

nov

include

AULTLL

consistency and uniformity

ja1e] L GTE
s pp tres expanding Paderal
hat expaends Federal awards which

Lhat is a publi
organization,
generally accepted government auditing

int

which

r

accountant or a Federal,
meets the general
standards

of non-profirt

~arnal auditors

Audit finding means deficiencies which the auditor ig reguired by

_ 510 (a} to report in the 3

CEFDA_number means the

Catalog of Rederal

numbe
Domest ic Assisrance

assigned

chedule of findings and guest

L.cy

(CFDA) .

wationed cogts.

a Federal program in Che

Cluster of programg meansg a grouping of closely related prograwms that

gshare common compliance reguirements.
research and development (R&D),

clusters.
judget  (OMB)

Federal awards the State provides to its subrecipients that meet
When designating an “other
State shall identify the Federal awards included in the cluster and advise the
subrecipiaents of compliance requirements applicable to the cluster,
and §__ .406{d; (2;,
program

cluster of p

definition of a

with §  .400(4d) (1)
shall be considersd as
described in §_ .320,
§_ .200(c), whether a

one
and,
progyr

! A

Cognizant agency

rograms.

for audit means

e

de

for

PR
celx

student financial aid
"Other clusters" are as defined by the Office of Management and
in the compliance supplement or as designated by a State for

gapectively.
mining major programs,
with the exception of R&D as described in
am-specific audit may be elected.

the Federal

The types of clusters of programs arz

{s¥n), and other

the

]
cluster,

a

consist
& cluster of programs

as

agency designated to carry

out the respongibilities described in § .400(a) .

Compliance supplemsnt re

fer

s to the

Circular A-133 Compliance

ant

Supplement, included as Appendiz B to Circular A-132, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC
20402-9325.

Corrective action means action taken by the auditee that:

(1} Corrects identified deficiencies;

(2) Produces recommended improvements; Or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

) Federal agesncy has the same meaning as the term agency in Section 551(1)
of title 5, United States Code.

Fadersl award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. Tt does

4
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not include procurement contracts, under grante or contracts, used to buy
goods or services from vendors. Any audits of such vendors shall be covered
Contracte Lo opzrate Federal

by the terms and conditions of the contract.
Government owned, contractor operated facilities (GOCOs) are excluded from the
reguirements of this part.

Federal awarding agency means the Federal agency that provides an award

directly to the recipient.
Federal financial ascistance means assisbance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
cooperative agreemsents, lnterest

(including donated surplus property),
subsidies, insurance, food commodities, direct appropriations, and other

assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in § .205(h) and & .205 (1) .

Federal program means:
A1l Pederal awards to a non-Federal entity assigned a single

(1)
number in the CFDA.

(2) When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one
program.

(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:

(i) Research and development (R&D);
(1i) Student financial aid (SFa); and

(iii) "Other clusters," as described in the definition of cluster
of programs in this section.

GAGAS means generally accepted government auditing standards issued by
which are applicable to

the Comptroller General of the United States,
financial audits.

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA).

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Alaskan Native village or regional or
village corporation (as defined in, or established under, the Alaskan Native

————Claims- Settlement-Aet) -that—is recognrized-by-the United States as eligible for

the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories

FCCOLEHE

(1) Lffectiveness and efficiency of operations;
(2) Reliability of financial reporting; and

Compliance with applicable laws and regulations.
reguirements for

(2)

Internal control perteining teo the compliance
{Internal control over Federal programs) means a process--effiected by

Federal

programs

\
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an ent) vty 's management and othey peraonnel --designed to provide reasonable
assurance regarding the achievement of che following objectives for Federal

Pracprams

(] Trangactions are proparly recorded and accounted for to:
(i) Pammit the preparetion of reliable Zimancial statements and

facferal reports;

Maintain accountability over assets; and

(i1} Demonstrate compliance with laws, regulations, and other

COMpyd LANCE vequirements;
() Transactions are axecuted in compliance with:

regulations, and the provisions of contracts or grant

(i) TLawvsg,
Ffect on a Federal program,

Aagraesments chat could have a directr and material e

and

(LY Any ovther laws and requiations vhat are identified in the

compliance asupplement; and

() Funds, property, and other assets are salequarded against loss

from unauthorized use or disposition

2

Loan means a Federal loan or loan guarantee received or administered hy
a non-Federal entity.

©cal government means any unit of loca overnment within a e,
L 1 £ y £ oof 1 lg nment within a State

including a county, borough, municipality, city, town, township, parish, local
public authority, special district, achool district, intrastate district,
trumentality of local government.

council of governments, and any ocher insctr

RPaderal program determined by the auditor o be a

Masjor program means a
wich § .520 or a program identified as a major

major program in accordance
program by a Federal agency or
§ 215 (a).

Management decision meanc the evaluation by the Pederal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a written decigion as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit

organization.

Non-profit organization means:

(1) any corporation, trust, association, cooperative, or other
organization that:

(1) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(ii) Is not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve, or expand its

operations; and

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.
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the Executive Office of the Pregident, Office of Management

OME means
and Budget .
Oversight agency for audil means the Federal awarding agency that
a recipient not assigned

provides the predominant amount of direct funding to
& cognizant agency for audit. When there is no direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described
in §_ .400(b) .

Effective July 28, 2003, the following is added to this definition:

A Federal agency with oversight for an auditee may reassign oversight to

another Federal agency which provides substantial funding and agrees to

be the oversight agency for audit. Within 30 days after any

reassignment, both the o0ld and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment.*

Pass~through entity means a non-Federal entity that provides & Federal
subrecipient to carry out & Federal program.

award to a
Program-specific audit means an audit of one Federal program as provided

for in § .200(c) and § . 235,

Questioned cost means a cost that is guestioned by the auditor because

of an audit finding:

(1) Which resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including

funds used to match Federal funds;
(2) Where the costs, at the time of the audit, are not supported by

adeqguate documentation; or

costs incurred appear unreasonable and do not reiflect

(3) Where the
person would take ip the circumstances.

the actions a prudent

‘ Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal

program.
Research and development (R&D) means all research activities, both basic

and all development activities that are performed by a non-

Research is defined as a systematic study directed toward

and applied,

Federal entity.

fuller scientific knowledge or understanding of—the—subject—studied——The-term
research also includes activities involving the training of individuals im
research technigues where such activities utilize the same facilities as other
research and development activities and where such activities are not included
Development is the systematic use of knowledge

in the instruction function.
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and

development of prototypes and processes.

Single audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .500.
State means any State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samcea, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the

7
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any multi-ltate, redgronal, oy

Pacific Taiands, any :oatrumental ity thereol,
Lribe as

interstale entil which has governmental functoyonsg, and any Tondian
4

defined in this section.

Student Financral Add (SFa; Lncludes those programs of geparal astudant
stancs, such as those authorized by Title IV of the Higher Lducation Act
(20 U.5.C. 1070 at _seq.) which is administered by the
similar programs provided by other Federal
which provide fellowships 0r simular
or for specified studian or

[ZRONEaN
of 1965, as amended,
U.S. Nepartment of Education, and
aqgencien, M. does pot Lnclude programs
Faderal awards to students on a competitive basis,

reaearat,

cubrecipient means a non-~federal entity that expends Federal awards
recerved from a pass-through entity to carry out a Federal program, but does
not ancluade an individual that 1s a beneficiary of such a program. A
subrecipient may algo be a recipient of other Federal awards directly from g
Federal awarding agency. Guidance ov diztinguishing betwesn a subrecipient
and a vendor is provided in §_ 210,

Types of compliance requirements refers o tt

regquirements listed in the compliance zupplement. Examples include:
activities allowed or unallowed; allowable conts principles; cash
managaement,; aligibility; matching, level of effort, earmarking; and,

reporting.

types of compliance

@©

Vendory means & dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use or for the use of
meneficiaries of the Federal program. Addi*ional guidance on distinguishing
hetween o subrecipient and a vendor is provided in § _ .210.

Subpart B--Audits

s . 200 Audit reagquirements.
fe) Audit required. Non~Federal entities bthat expend S300, 000

2003) or more in a year
fic audit conducted for
Guidance on

(500,000 for fiscal years =nding after December 31,

it Federal awards shall have a single or program-spec
that year in accordance with the provisions of this part.
determining Federal awards expended is provided in §__ .205.

(b) single sudit. MNon-Federal entities that expend $300,000 ($500,000
for fizcal years ending after December 21, 2003) or more in a year in Pederal
awards shall have a single audit conducted in accordance with §  -500 except
when they elect to have a program-specific avdit conducted in accordance with

paragraph (c) of this section.

(c) Program-gpecific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § _ .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass-through entity in
the case of a subrecipient, approves in advance a program~-specific audit.

(d) Exemption when Federal awards expended are less than $300,000
(5500, 000 for fiscal vears ending after December 31, 2003). Non-Federal
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entities thal erpeud legs than $300,000 (£500,000 for Ifiscal years ending
after December 31, 2003) a year in Federal awards are exempl from Federal
audit requirements for that year, except as noted in §__ .215(a), but records
must. be available for review or audit by appropriate cifficials of the Federal
agency, pass-through entity, and General Accounting Office (GAO).

Development Centers (FRRDC) .

(&) Federally Funded Rescarch and
Management of an auditee that owns or operates a FFRDC may elect to treat the

a separate entity for purposes of this part.

FFRDC as a

§ .205 Basis for determining Federal awards expended.
The determination of when

(a) Determining Federal awards expended.
award is expended should be based on when the activity related to the award

occurg. Generally, the activity pertains to events that reguire the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee

programs; the receipt of property; the receipt of surplus property; the

receipt or use of program income; the distribution or consumption of Iood
commodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the period when insurance is in force.

Since the Federal Government is

an

{b) Loan and loan guarantees (loans).
at risk for loans until the debt is repaid, the following guidelines shall be

used to calculate the value of Federzl awards expended under loan programs,
(c) and (d) of this section:

except as noted in paragraphs
(1) Value of new loans made or received during the fiscal year;
plus

Bzlance of loans from previous years for which the Federal

(2)
Government imposes continuing compliance reguirements; plus

or administrative cost allowance

(3) Any interest subsidy, cash,
received,
{c) Loan and loap guarantees (loans) at institutions of higher
education. When loans are made to students of an institution of higher
then only the value of

education but the institution does not make the loans,

-~ loans made during the year shall be considered Federal awards expended in that
The balance of loans for previous yeatrs i5 not inciuded-as-Tederal-—

year.
awards expended because the lender accounts for the prior balances.

Prior loan and loan guarantees [(loans). Loans, the proceeds of
are nolt considered Federal
and the provisions

{d}
which were received and expended in prior-years,
awards expended under this part wher the laws, regulations,
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans

The cumulative balance of Federal awards for

(e) Endouwment funds .
endowment funds which are federally restricted are considered awvards expended

in each year in which the funds are still restricted.

Free rent received by itself is not considered a

{(f) Tree rent.
However, free rent received as part

Federal award expended under this part.




i shall pe inciuded in determining

Of an award to carry out a Federal progran
Fadaral awanrds expendaed and subject to audirt under

this part.

Federal non-cash assigstance, such as

beyy Vagluwing non-cash asgistanc
fres ranpt, food stamps, food commoditi
proparty, chall be valued at faly market

4
annenaed value provided by the Federal agency.

nroperty, or donated surplus

donat

value at the time of receipt or the

) Macdicare. Medicare payments to a non-Federal entity for providing
pAatient care services to Medicare eligible individuals are not considered

Fedearal awards axpended under this part.

providing

{1 Medicaid. Medicalid payments to a subreciplent for
considerad

patient care services Lo Medicaid eligible individuals are not
Fedaral awards ezpendad under this part unless a State requires the funds
he treated as Federal awards expended because reimbursement is on a cost-

reimhursement hasis.

provided by the National Credit Union

part, loans made from the National
Liquidity Facility that are
are not considered Federal

(7)) Certain loans
Administration. For purposes of this
Credit Unjon Share Insurance Fund and the Central
funded by contributions from insured institutions
awards expanded.

5 .210 .  Subrecipient and vendor determinations.
(a) General. An auditee may be a recipient, a subrecipient, and a
vendor. Faderal awards expended as a recipient or a subrecipient would be

supject Lo andit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paraqgraphs (b) and (¢) of this section should be considered in determining
whether payments ~onstitute a Federal award or a payment for goods and

nervi 5.

() Federal award. Charactevistics indicative of o Federal award

received by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Tederal financiel
assistance;

(2) Has its performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making:

{4) Has responsibility for adherence to zpplicable TFederal

program compliance reguirements; and

(5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass-through entity.

(c) Pavment for goods and services. Characteristics indicative of a
payment for goods and services resceived by a vendor are when the organization:
(1) Provides the goods and services within normal business
operations;
10 ATTACHMENT ... &




{2) rrovides similar goods or services to nany different
g

purchasers;
(3) Operates in a competitive environment;

(4]} Frovides goods or serviceg that are ancillary to the
operation of the Federal program; and

(5} Is not subject to compliance reqguirements of the Federal
program.
There may e unusual
In making the

(d) Use of judgment in making determination.
the

circumstances or exceptions to the listed characteristics.
subrecipient or vendor relationship exists,

determination of whether a

substance of the relationship is more impartant than the form of the
agreement. It is not expected that all of the characteristics will be present
and judgment should be used in determining whether an entity is a subrecipient

or vendor.
(e) For-profit subrecipient. Since this part does not apply to for-
profit subrecipients, the pass—-through entity is responsible for establishing
to ensure compliance by for-profit subrecipients.

requirements, as necessary,
The contract with the for-profit subrecipient should describe applicable

compliance reguirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the

contract, and post-award audits.

(%) Compliance responsibility for vendors. 1In most cases, the
auditee's compliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requiremenis normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is respongible for program compliance oOr
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the

audit shall include determining whether these transactions are in compliance
and the provisions of contracts or grant agreements.

with laws, regulatiomns,

5 .215 Relation to other andit requirements.

An audit made in

(a) Audit under this part in lieu of other audits.
-——aegordance—with—this-—part—shall be-in-lien of any financial audit reguired
To the extent this audit meets a Federal

The provisions of

under individual Federal awards.
agency's needs, it shall rely upon and use such audits.
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAU to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. AaAny additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors,

B Tederal agency

() Federal asgency to pav for additional audits.
that conducts or contracts for additional audits shall, consistent with other
arrange for funding the full cost of such

applicable laws and regulations,
additional audits.
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(e Request for & program_to be oudited b a majer program. A Faedoeral
Paederal program avdiied as

adqency may yadquast an auditeas

to have a particular

a maor program wn Liew of the Paderal agency conducting oy arranging for

addityonal audits.  To aliow for planping, such regquests should he made ot

feast 180 days prior to the end of vthe fiscal year to be audited. The

itan auditor, should promptly respond o such
the program would otherwlise be

avditee, after consujtaction wilth ita
requeaest by informing the Federal agency whether
“he risk-bhazed audit approdacn describead in
The Federal agen~y

the

andived anoa major program using
S 520 and, if pot, the @stimated iLncremental cost.
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. I f the program is to be audited as a major

4l afgency reguest, and the Federal agency agreas
then the auditee shall have the progrdm
provisions of

fade

program based upon Lhis
Laopay the full inceremental costs,
audited as a major program. A pass-through entity may use the
Chis paragraph for a subreciplent,

& .220 Fraquency of audits.

Except For the provisions for biennial audits provided in paragraphs (a)
shalt he performed

and (b} of this asection, audils required Dy this part

annually. Any bisnnial audit shall cover both years within the biennial
pariod.
lé) A State or local government that is required by constitution or
o

statute, in effect on January 1, 1987, to undergo its awdits less freguently
than annually, L1s permitted to undergo its audits pursuant to this part

S

$
piennially. This requirement must still be in effect for the biennial period
undexr audit.

profit organization that had biennial audits
1992, and January 1, 19
permitted to undergo its audits pursuant to this part bienniall

AR TN 7 —
[ Any non

Piennial periods ending between July 1,

Sanctions.

“r

5 22

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with thisg

In cases of continued inability or unwillingness to have an audit

part.
Federal agencies and pass-through

conducted in accordance with this part,
entities shall take appropriate action using sanctions such as:

(a) Withholding a percentage of Federal awards ustil the audit is
£

comnpleted sa
(b) Withholding or disallowing overhead costs;

(¢) Suspending Federal awards until the audit is conducted; or

{d) Terminating the Federal award.

§ .230 Audit costs.

Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31}, or other applicable cost principles or regulations.

(a) 2llowable costs.

12
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{)2) Unallowable costs. A non-Federal entity shell not charge the
following to a Federal award:
The cost of any audit under the Single Audit Act Amendments
accordance with this part.

{1
of 1996 (31 U.5.C. 7501 et _seq.)

The cost of auditing & non-Federal entity which has Federal
$S00,000 for fiscal years ending after

not conducted in

(2)
awards expended of less than $300,000
pecember 31, 2003) per year and is thereby exempted under § _ .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with § _ .400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditin
standards or attestation standards, that are paid for and arranged Dby
through entity and address only one or more of the following types of
allowable

activities allowed or unallowed;
level of effort, earmarking;

g
a pass-

compliance reqguirements:
costs/cost principles; eligibility,; matching,

and, reporting.

S . 235 Program-specific aundits.

(a) Program-specific In many cases, a program-
specific audit guide will be available to provide specific guidance to the
auditor with respect to internal control, compliance reguirements, suggested
audit procedures, and audit reporting requirements. The auditor should

contact the Office of Inspector General of the Federal agency to determine
When a current program-specific audit

audit guide available.

whether such a guide is available.

guide is available, the auditor shall follow GAGAS and the guide when

performing a program-specific audit.

(b) Proagram-specific audit cguide not available. (1) When a program-
the auditee and auditor shall have

specific audit guide is not available,
basically the same responsibilities for the Federal program as they would have

for an audit of a major program in a single audit.
(2) The auditee shall prepare the financial statement (s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § .315(b), and a
corrective action plan consistent with the reguirements of §  .315(c).

(3) The auditor shall:

<

(1) perform an audit of the financial statement{s) for the
Federal program in accordance with GAGAS;

(ii) Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
reguirements of § .500(c) for a major program;

(iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have & direct and malterial effect on the Federal progran
consistent with the requirements of & .500(d) for a major program; and
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(v} Follow uw on prior audit findings, perfomm proceduren
v annans the reasonableness of the summary schedule of prior avdit findings
Y
current year asdit finding, when the
R

prepared by the auditee, and report, as 4
sofule of prior audit findings materia

accordance with tne

auctitoy concludes that the sammay
nisrapresents the status of any prior andat finding in

radquiremanits of § 500 (e) .

(4) The auditor's reportis) may be in the form of eithex
combinad or separate reports and may be organized differently from the mannar
prasantad in this section. The auditor's report(s) shall state that the audit
was conducted in accordance w.th this part and inclovde the following:

{i) An opinion {or disclaimer of opinion) as to whether
Lhe financial statement{s) of the Federal program lLs presented fairly in all
material respects in conformity with the stated accounting policies;
{(LL}) A& report on internal control related to the Federagi
program, which shall describe the scope of testing of internal control and the
resullts of the taents;

(Li1) A report on compliance which includes an opinion {0y

disclawmer of opinion) as Lo whether the auditee complied with laws,
requlations, and the provisions of contracts or grant agreements which couid
fave a direct and material effect on the Federal program;, and

A schedule of findings and guestioned costs for the
summary of the auditor's results relative to
consistent with § _ .505(d) (1) and findings
with the reguirements of §  .305(d} (3} .

{iv}

Federal program that includes a
the Faderal program in a format
stent

and questioned costs consgi

(c) Report submission for program-specific audits.
The audit shall be completed and the reporting required by paragraph
() (2) or {c)({3) of this section submitted within the earlier of 30 days afiter
raceipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for Ziscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor's
report(s), or 13 months after the end of the audit period, unless a different
period is specified in a program-specific audit guide.) Unless rastricted by
lew or regulation, the auditee shall make report copies available for public

inspection.

(1)

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the cata
collection form prepared in accordance with §_ .320(b), as applicable to o
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting

reguired by the program-specific audit guide.

(3} When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b} (2) of
this section, and the auditor's report(s) described in paragraph (b) (4) of

this section. The data collection form prepared in accordance with

14




§  .320(b), as applicable to a program-specific audit, and one copy of this
reporting package shall be submitted to the Federal clearinghouse decsignated
by OMB to be retained as an avchival copy nlso, when the schedule of
findings and gquestioned costs disclosed audit findings or the summary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
hehalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass-through entity, wben a subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
with the

writien notification to the pd=s through entity,
320(e) (2). A subrecipient may submit a copy of the

reguirements of § .
reporting package to the pass-through entity to comply with this notification
reguirement. ’

consistent

(d) Other sections of this part mav applv. Program-specific audits
.100 through § 21=(b) §  .220 through §__ .230,
§  .300 through § .305, §  .315, §  .320(f) through § _ .320(3), §___ 400
through &  .405, §  .510 through § .515, and other referenced provisions
of this part unlessﬁzgntrary to the Ezgvisions of this section, a program-
or program laws and regulations.

are subject to §

specific audit guide,

Subpart C--zuditees
§ .300 Auditee responsibilities.

The auditee shall:
and

(a) Identify, in its accounts,
Federal

expended and the Federal programs under which they were received
program and award identification shall include, as applicable, the CFDA title
the Federal agency, and name of the

and number, award number and year, name of
pass-through entity.
Maintain internzl control over Federal programs that provides

all Federal awards received

{b)
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of

contracts or grant agreements that could have a material effect on each of its

Federal programs.
and the provisions of contracts or

(c) Comply with laws, regulations,
grant agreements related to each of its Federal programs
Prepare appropriate financial statements, including the schedule

- (d)
of expenditures of Federal awards in accordance with § 310~
{e) Ensure that the audits reguired by this part are properly
When extensions to the report submission

performed and submitted when due.
due date required by §  .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(1) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with §  .315(b) and §_ .215(c), respectively.

§ . 305 Auditor selection.

: L ATTACHMENT ...
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(e ] Audlitor procurement. . in oprocuring audit o gervices, anditees shiall
feoliow the procurement standards prescribed by the Grants Managament Common
Rule (hereinafter referred to as the "k-102 Common Rule"; published March 11,
1988 and amendad April 1%, 1995 [insert appropriaste CFR citation], Circular

Grants and Agreements with

A=110, "Uniform Administrative Requiremants for
Tnatitutions of Higher BEducation, Hospitals and Other Non-Profit
as applicakble {(OMB Circulars are

Organdzations,” or the FAR (48 CFR part 42),
available from the Office of Administration,
Meow Euacutive Office Building, Washington, DC 203503). Whenever possible,
auditees ghall wmake positive efforts to utilize small businesses, minoricy-
owned firmg, and women's business enterprises, in procuring audit services as
stataed in the A-102 Common Rule, OMB Circular A-110, ox the FAR ({48 CTR parc
42), a8 applicable. In requesting proposals for audit services, the
ohvjectives and scope of the audit should be made clear. Factors to be
congiderad in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, availability
of acaff with profeggional qualificacions and technical abilities, the results
of external quality control reviews, and price.

Publications Office, room 2200,

(b} Regtriction on auditor preparing indirect cost proposalg. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirsct costs recoversd by the auditee during the prior year exceeded 3]
million. This regtriction applies to the bage year used in the preparation of
the indirect cost proposal or cost allocation plan and any subseguent y=sars
which Che resulting indirect cost agreement or cost allocation plan is used to
recover costs. To winimize any disruption in existing contracts for audit
this paragraph applies to audits of fiscal years beginning aiter

in

serviceg

~Les,

June 30, 1998.

{c) Uge of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they comply fully with the
requirements of this part.

.310 Financial statements.

221

The auditee shall prspare financial
statements that reflect its financial position, results of operations or
changes in net asgets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the reguirements of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with § _ .500(a) and prepare separate £inancial statements.

(a) Financial gtatements .

(b) Schedule of axpenditures of Federal awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
coverad by the auditee's financial statewments. While not required, the
auditee may choose to provide information reguested by Federal awarding
agencies and pass-through entities to make the schedule sasier to use.

when a Federal program has multiple award years, the auditee may list

example,
the amount of Federal awards expended for sach award year separately. At a

minimum, the schedule shall:

For

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.

ATTACHMENT ...
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a subrecipient, the name of

received as
asgigned by the pass-through

(2) For Federal awards
the pass-through entity and identifying number
entity shall be included.

3 awards expended for each individual

{2) Provide total Federal
Federal program and the CFDE number or other identifying number when the CFDA

is not available.

information

(4) Include notes that describe the significant accounting
policies used in preparing the schedule.

(5) To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each
Federal program.
(6) Include, in either the schedule or a note to the schedule,

the value of the Federal awards expended in the form of non-cash assistance,
and loans or loan

the amount of insurance in effect during the year,
guarantees outstanding at year end. While not required, it is preferable to

present this information in the schedule.

g .315 audit findings follow-up.

The auditee is responsible for follow-up and corrective

As part of this responsibility, the auditee
The auditee shall

The

(a)  General.
action on eall audit findings.
shall prepare a summary schedule of prior audit findings.
also prepare a corrective action plan for current year audit findings.
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings undex
§  .51D(c). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding
initially occurred.

(b) Summary schedule of prior audit Ffindings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and guestioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance

with paragraph (b)(4) of this section.

(1) When audit findings were fully corrected,
schedule need only list the audit findings and state that corrective actiom

the summary

was taken.

(2} When audit findings were not corrected or were only

partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.
{3) When corrective action taken is significantly different from

corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explanation.

{4) When the auditee believes the audit findings are no longer
valid or do not warrant further acticn, the reasons for this position shall be
2 valid reason for considering an audit
have

described in the summary schedule.

finding as mot warranting further action is that all of the following
occurred:
Two years have passed since the audit report in which

{a)

17 -
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the finding occurrad was submitted to the Faderal olearinghouse;

(ii} The Federal agency or pass-through entizy is not

v following up with she audites on the audit finding; and

ieaued.

o v

(i3d) A management decision was not
(e torvective action plan. At the completion of the audit, the
avdites shall prepars a corrective action plan to address sach audit fanding
included in the surrent year auditor's reports. The corrective action plan
ahall provide the name(s) of the contact person{s) responsikle for corractive
action, the corrective action planned, and the anticipared completion date.
7f Lone auditee does not agree with the audit findings or belisves corrective
then the corrsctive actcion plan shall include an

action g not reguired,
axplanatyon and specific reasons.

G .320 Raport sgubmlisslon.

The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph (¢) of this section ghall be submitted within the
earlier of 30 days after receipt of the auditor's report(s), or nine months
afrer the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal
years beginning on or before June 30, 1998, the audit shall be completed and
the date collection form and reporting package shall be submitted within the
carlier of 30 days after receipt of the auditor’'s report(s), or 12 months
after the end of the audit period.) Unless restricted by law or regulation,
the auditee shall make copies available for public inspectiom.

(a) General .

{n) Data Collection. (1) The auditee shall submit & data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OME, and include data elements similar o
those presented in this paragraph. A senior level representative of the
auditee (e.g., SBtate controller, director of finance, chief exscutive offiger,
or chief financial officer) shall sign a statement to be included as part of
che form certifying that: the auditee complied with the reguirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2} The data collection form shall include the following data
alements:
(i) The type of report the auditor issued on the financial statements of
the auditee (i.e., unqualified opinion, gualiiied opinion, adverse

opinion, or disclaimer of opinion).

Where applicable, a statement that reportable conditions in internal

(11}
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(1i1) A statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that reportable conditions in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

{(v) The type of report the auditor issued on compliance for major

18
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-——fxdv) ___muditor Name,

programs (i.e., unqualified opinion, gualified opinion, adverse
opinion, or disclaimer of opinion).
{vi) 2 list of the Federal awarding agencies which will receive a copy of
Lhe reporting package pursuant to § .220(d) (2) of OME Circular
A-133.
(vii) 4 yeg or no statement as to whether the auditee gualified as a low-
risk auditee under § .530 of OME Circular A-123.

(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in § .E20(b) of OMB Circular A-133.

The Catalog of Pederal Domestic Assistance (CFDA} number for each

(ix)
Federal program, as applicable.

{=) The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.

(i) The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program.

(xii) For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any guestioned costs:

Activities allowed or unallowed.

(&)
(B) Zllowable costs/cost principles.
(C) Cash management .

(D) Davis-Bacon Act.

(E) Eligibility.

(F) Egquipment and real property management.

(G} Matching, level of effort, earmarking.

(H) Period of availability of Federal funds.
(1) Procurement and suspension and debarment.
{(J) Program income.

(K) Real property acquisition and relocation assistance.
(L) Reporting.

(M) Subrecipient monitoring.

{

Special tests and provisions.

=
z

(x1id) Auditee Name, Employer Identification Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date.
Auditor Address,

Name and Title of Contact Person,
Auditor Telephone Number, Signature, and Date.

{xv) Whether the auditee has either a cognizant or oversight agency for
audit.

(xvi) The name of the cognizant or oversight agency for audit determined in
accordance with §___ .400(a) and §__ .400(b), respectively.

Ueging the information included in the reporting package
described in paragraph {c) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (c) of this section, and that the content of

{3)
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the data «lementa prescribed by OMR.

Lhe Torm s limiced to
fe) Reporting package . The reporting package shall include the:
] Financial statements and schadule of expenditures of
10 (b), respectively;

Pedaral awards discussed in §  .310(a) and §___ .3

(o) Summary schedule of prior audit findings discussed in
§  L215 (k)
() Auditor's report({s) discussed in § .505; and
Al Correative action plan discussed in § .315 () .
(c} Submigsion to clearinghouse. All auditees shall submit to the
in

Faderal claarvinghouse degignated by OMB the data collection form degcribe
paragraph (b} of thig gsection and one copy of the reporting package describad
Lo paragraphk {(c¢) of thig section for:

(1) The Federal clearinghouse to retain as an archival copy,
and

(2) Fach Federal awarding agency when the achedule of [indings
and questioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federa)
that the Federal awarding agency provided directly.

(1) In addition to the

awards

{e) Additional submission by subrecipients.
requirements discussed in paragraph (d) of this section, auditees that are
throcugh entity one copy of the

aiso subrecipisnts ghall submit to each pass-thy
reporting package described in paragraph S8-
through entity when tne schedule of findings and guestioned costs disclosed
to Faderal awards that the pass-through antitcy

audit Findings relating
providad or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through antity
provided.

(2) Ingstead of gubmitting the reporting package Co a pass-

through =ntity, when a subrecipient is not requirsd to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the gubrecipient was conducted in accordance with thisg part
{including the period coversd by the audit and the name, amount, and CFD2
number of the Federal award({s) provided by the pass-through entity); the
schedule of findings and guestioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (c) of this section to a pass-through entity to comply with this
notification reguirement.
(£) Reguests for report copies. In response to requests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph {c) of this section and, if
requested, a copy of any management letters issued by the auditor.

{g) Report retention reguirements. Auditees shall keep one copy of

the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph {(¢) of this section on
tile for three years from the date of subwission to the Federal clearinghouse
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designated by OME. Pass-through entities shall keep subrecipients'
submiscions on file for three years from date of receipt.
() Clearinghouse responsibilities The Federal clearinghouse
designated by OME shall distribute the reporting packages received in
(d) {2) of this section and §__ _ .235{c) (2) Lo
maintain a dats base of completed

accordance with paragraph
applicable Federal awarding agencies,
audits, provide appropriate information to Federal agencigs, and follow up
with known auditees which have not submitted the reguired data collection

forms and reporting packages.
The address of the Federal clearinghouse

(1) Clearinghouse address.
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the

10th Street, Jeffersonville, IN 47132.

Census, 1201 E.
- (3) Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OME. With OMB approval, the Federal clearinghouse may pilot test methods of
electronic submissions.

Subpart D--Federal agencies and Pass-Through Entities

§ . 400 Responsibilities.
Recipients expending

(a) Cognizant agency for audit responsibilities.
(550 million for fiscal years ending after December 31,

more than $25 million
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to.a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1987 through
2000 will be determined based on Federal awards expended in 1995. (However,
for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning -

after June 30, 2000.]

Following is effective for fiscal years ending after December 31, 2003:
The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods ending im 2006 through 2010 will be determined based on
- —-—Federal awards—expended_in 2004 (However, for 2001 through 2005,the
cognizant agency for audit is determined based on the predomimant amoumtofi————————

direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee way reassign cognizance to

another Federal awarding agency which provides substantial direct funding and
Within 30 days after any

agrees to be the cognizant agency for audit.
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant
agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors.

{2) Consider auditee requests for extensions to the report
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ron dun date required by § .320(a) . The cognizant agency for audic

Subniosion
may orant axtansions for good cause.

(3] Obtain or conduct quality control roviews of selected
auditvs madoe py non-Federal auditors, and provide the razults, whan

priate, to other interested organimations.

ADIT0)
(4) prowptly inform other affected Federal agencies and

appyopriarte Federal law enforcement officials of any direct reporting by tihe

audites or jts auditor of lrregularities or illegal acts, as required by GAGAS

Or laws and regulations.
the auditee of

ey
Tllve

(%) Advise the auditor and, where appropriate,
any <eficiencies found in the audits when the deficiencies reguires corre
When adviged of deficlencies, the auditee shall work

action by the auditor.
If corrective action is not

with the auditor to take corrective actior.

ctaken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadeguacies or
repatcitive substandard performance by auditorg shall be referrad to
appropriate State licensing agencies and professional bodies for disciplinary
act Lon.

audits or reviaws
the audits made
reviews build upon

(6) Coordinate, to the extent practical,
made by or for Federal agencies that are in addition to
pursuant to thie part, so that the additional audits or
avdits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that
affect the Federal programs of more than one agency.

=3 €

(8) Coordinate the audit work and reporting responsibilities .

among audicors Lo achieve the most cost-effective audit.
.220, cousider

(9) For biennial audite permitted under §
.530(a) .

auditee requests to gualify as a low-risk auditee under §

{b) Oversight agency for audit respongibilities. An auditee which
do=s not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors ag

reguested.

(2) May assume all or some of the responsibilities normally
periormed by a cognizant agency for audit.
1 awarding agency responsgibilities. The Federal awarding

(c) Fede
rm the following for the Federal awards it makes:

ra
agency shall perfo

Identify Federal awards made by informing each recipient
award name and number, award year, and if the
the Federal

(1)
of the CFDA title and number,
award is for R&D. When some of this information is not available,
agency shall provide information necessary to clearly describe the Federal

award.

(2} Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements.

(3} Ensure that audits are completed and reports are received
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in a timely manner and in accordance with the requirements of Lhis part.

(4) Provide technical advice and counsel to auditees and
auditors as reguested.

{5) lssue a management decision on audit findings within six
monthe after receipt of Lthe audit report and ensure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person responsible for providing annual updates
of the compliance supplement to OME.

(a) Pass-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes

Identify Federal awarde made by informing each
award name and number, award year, 1if

(1)
this information

subrecipient of CFDA title and number,
the award is R&D, and name of Federal agency. When some of
is mot available, the pass-through entity shall provide the best information. ..

available to describe the Federal award.

(2) Advise subrecipients of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity.

(3) Monitor the activities of subrecipients as nscessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and

that performance goals are

Ensure that subrecipients expending $300,000 ($500,000 for
2003) or more in Federal awards during

achieved.

(4}
fiscal years ending after December 31,
the subrecipient's fiscal year have met the audit reguirements of this part
for that fiscal year.
(5) Issue z management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

_ (6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

) (7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§ .405 Management decisiom.

{a) General. The management decision shall clearly state whether or

not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may request
additional information or documentation from the auditee, including a reguest
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.

(b) Federal agency. &s provided in § .400(a) (7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findipgs that affect the programs of more than one Federal agency.
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As provided in § 400 (a) (5}, a Federal awarding egency is responsible for
roouing a management decigion for findings chat relate to Federal awavds JU
males vo recupients.  Alternate arrangaments may be made on a case-by-case

hasis by agreement among the Federal agencies concerned.

) Pags-thyough enticy. As provided in §__ .400(d) {53}, the pass-
entity shall be responsible oy making the management decigion for ,

througt £y
avdie findings that relate ro Federal awards it makes to subrecipients.

¢
\a
4]

The entity regponsible for making the

{c) Time reaguirements.
manacement decision shall do so within six months of receipt of the audit
raporh . Zorrective action should be initiated within six months after recelpt

af rne audit report and proceed as rapidly as possible.

Management decisions shall include the

(e) Reference numbers.
igned to each audit finding in accordance

reference numbers the auditor ass
with §  .510(¢) .

Subpart E--audltors
§ .500 Scope of audit.

in accordance with GAGAS .

{a) General . The audit shall be conducted
at the opLion

The audit shall cover the entire operations of the auditee; or,
of the auditee, such audit shall include a series of audits that covey
departments, agencies, and other organizational units which expended or
otherwise administered Pederal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
axpandicures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financisl statements and schedule of expenditures of Federal awards shall
he for the same fiscal vesar.

or shall determine whether the

(1} Financial statements. The audit
nancial statements of the auditee are presented fairiy in all materizl
wnpects in conformity with generally accepted accounting principles. The
auditor shall also determine whe-her the schedule of expenditurss of Federal
awards is presented fairly in all material respects in relation to the
audicee's financial statewments taken as a whole

)]

(=) internal control. {1} In addition to the reguirements of GAGAS,
the auditor shall perform procedurss to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support

asseased level of control risk for major programs.

2} Except as provided in paragraph (c) (2)

(
the auditor shall:

of this section,

(1) Plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

{(ii) rerform testing of internal control as planned in
paragraph (e)(2) (i) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (c)(2) of this section are not required for those compliance
requirements. However, the auditor shall report a reportable condition
(including whether any such condition is a material weakness) in accordance
with § .510, assess the related control rigk at the maximum, and consider

whethe? additional compliance tests are reguired because of ineffective
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internal control.
(d) Compliance. (1) In addition Lo the reguirements of GAGAS, the
auditor shall determine whether the auditee has complied with laws,
reqgulations, and the provisions of contracts or grant agreements that may have
direct and material eifect on ite major programs.
The principal compliance reguiremenlts applicable to most
a

a each of
(2) £ ]
Federal programs and the compliance reguirements of the largest Federal
programs are included in the compliance supplement.
For the compliance reguirements related to Federal
an audit of these compliance

(3)
Where there have been

programs contained in the compliance supplement,
reguirements will meet the reguirements of this part.
changes to the compliance reguirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requiremsnts contained in the compliance supplement as
guidance for identifying the types of compliance reguirements to test, and
determine the requirements governing the Federal program by reviewing the
provisions of contracte and grant agreements and the laws and regulations
referred to in such contracts and grant agreements.

{4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient

evidence to support an opinion on compliance.
(e} hudit follow-up. The auditor shall follow-up on prior audit .
procedures to assess the reasonableness of the summary
audit findings prepared by the auditee in accordance with

findings, perform
schedule of prior
§_ .215(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially

The auditor shall

misrepresents the status of any prior audit .finding.
perform audit follow-up procedures regardless of whether a prior audit finding

relates to @ mejor program in the current year.

T s reguired in § .220(b) (2), the auditor

(£) Data Collection Form.
shall complete and sign specified sections of the data collection form.

5 .505 3udit reporting.

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report (s) shall state that the audit was
conducted in accordance with this part and include the following:

T T T Ay A opinion—{or—disclaimer-of-opinien)—as—to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards 1is

presented fairly in all material respects in relation to the financial

statements taken as & whole.

2 report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph

(b)

(d) of this section.
(c) B report on compliance witlh laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a

[\8}
Lt
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matarial affect on the financial statements This rveporv shall also include
an opinion (or disclaimer of oplmion) as to wnether the avditee complied with
Laws, regulations, and the provisions of contracts or grant agreements which
could have o dirvect and material effzct on =ach wajor program, and, where
applicable, refer co the separate schedule of findings and guestioned costs
deascribed in paragraph (d) of this section.

el A achedule of findings and questioned costs which shall include

the foliowing three components:

1 A gummary of the auditor's results which shall include:

(1) The type of report the auditor issued on the
Tinancial stacements of the auditee (i.e., ungualified opinion, dqualified
apinion, adverse opinion, or disclaimer of opinion);

(i1) Where applicable, a statement that reportable
condicions in internal control were disclosed by the audit of the financial
atataments and whether any such conditions were material weaknesses

A gtatement as to whether the audit disclogsed any

(iii)
astatements of the auditee;

noncompliance whiich is material to the financial

(iv) Where applicable, a statement that reportable
conditions in internal control over major programg were disclosed by the audit
and whether any such conditions were material weaknesses;

{(v) The. type of report the auditor issued on compliance
for major programs (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

A statement as to whether the audit disclosed any
audit fin e auditor is required to report under § .510(a) ;

(vii) An identification of major programs;

{(viii)The dollar :threshold ugsed to distinguish between

Type A and Type B programg, as described in § _ .520(b); and

(i) b statement as -0 whether che audites guaiified as

a low-rigk auditee under § .530.

{2) Pindings relating to the financial statements which are
required to be reported in accordance with GAGAS.
(3) Findings and questioned costs for Federal awards which

shall include audit findings as defined in § .510(a).

(i) Audit findings (e.g., internal contrel findings,
compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Faderal agency or pass-through entity.

(i1} hudit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d)(2) and (d) (3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summaxry form with a reference to a detailed reporting in the other section

the schedule.

5  .s51p Audit findings.
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(a) Audit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and guestioned costs:

(1} Reportable conditions in internal control over major
programs. The auditor‘s determination of whether a deficiency in internal
control is a reportable condikbion for the purpose of reporting an audit
finding is in relatiom to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify reportable conditions which are individually or cumulatively
material weaknesses.
(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major prograir. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the

compliance supplement .

(3) Known guestioned costs which are greater than $10,000 foxr
Known guestioned costs

a type of compliance reguirement for a major program.
In evaluating the effect of

are those specifically identified by the auditor.
gquestioned costs on the opinion on compliance, the auditor considers the best

estimate of total costs questioned (likely gquestioned costs), not just the
questioned costs specifically identified (known guestioned costs). The
auditor shall also report known guestioned costs when likely guestioned costs
are greater than $10,000 for a type of compliance reguirement for a major
program. In reporting gquestioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conseguences of

the guestioned costs.

(4) Known questioned costs which are greater than $10,000 for
Except for audit

a Federal program vhich is not audited as a major program.
follow-up, the auditor is mot reguired under this part to perform audit
procedures for such a Federal program,; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a mejor
program. However, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major program {(e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

(5) The circumstances concerning why the auditor's report on

compliance for major programs is other than an ungualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of

findings and questioned costs for Federal awards.

Known fraud affecting a Federal award, unless such fraud
a4

{6)
1§ otherwise TEpoITed as an audit finmdinmg—inthe schedulte—of-findings—and
guestioned costs for Federal awards. This paragraph does not reguire the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

requirements of GAGAS.
Instances where the results of audit follow-up procedures

{7)
disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

(b) audit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
The following gpecific information shall be

at a management decision.
——
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incloded, as applicable, in audit findings.

Federal program and spacific Federal award identification
inctuding the CFDA title and number, Federal award number and ysar, name oOf
Fedevral agency, and nawe of vhe applicable pass-throuvgh eatity. When
information, guch as the CFDA title and number or Federal award number,
available, the auditor shall provide the best informatiop available to
describe the Federal award.

(1)

L8 nor

requirement upon which the audit

(2) The criteria or gspecific
or other citation.

frnding pa based, including stacutory, regulatory,

(2) The condition found, including facts that support the
doeficrency identified in the audit finding.
(4) Identification of gquegtioned costs and how they were
computed .
{(5) Information to provide proper perspective for judging the
such as whether the audit

pravalence and congequences of the audit [indings,
findings represent an igolated ingtance or a systemic problem. Where
appropriate, instances identified shall beé related to the universe and
number of cases examined and be quantified in terms of dollar value.

che

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7} Recommendations to prevent future occurrences of the
dafjciency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
.o disagreement with the audit findings, to the extent practical.

Each audit finding in the schedule of findings

() Reference pumbers.
and questioned costs shall include a reference number to allow for easy

referencing of the audit findings during follow-up.

§ 515 Audit working papers.

(a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the date of issuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass~-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

reports.

(b) Access to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designes, a Federal agency providing direct or indirect funding, or GRO at the
complation of the audit, as part of a guality review, to resolve audit
findings, or to carry out oversight respongibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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£ .520 Mzjor program determination.
{a) General . The auditor shall use a rislk-based approach Lo determine
which Federal programs are major programs This risk-based approach shall
include consideration of: Current and prior audilt experierice, oversight by
Federal agencies and pass-through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (i) of this section
shall be followed.
(b) Step 1. (1) The auditor shall identify the larger Federal
programs, which shall be labeled Tvpe & programs. Type A programs are defined
as Federal programs with Federal awards expended during the audit period
exceeding the larger of:
(i) $300,000 or three percent
awards expended in the case of an auditee for which total Federal awards
. $100 million.

expended egual or exceed $300,000 but are less than or egual to
of one percent (.003) of

(.03) of total Federal

{ii) $3 million or three-tenths
tatal Federal awards expended in the case of an auditee for vhich total
Federal awards expended pxceed $100 million but are legs than or egual to $£10

billion.
(.0015)

{(iii) $30 million or 1% hundredths of one percent
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.

_ (2) deral programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs.
{3) The inclusion of large loan and loan guarantees {loans)
y pr When

should not result in the exclusion of other programs as Type A programs
loans significantly affects the number or size of

a Federal program providing 1 £

Type & programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs

{4) For biennial audits permitted under § .220, the

determination of Type 2 and Type B programs shall be based upon the Federal

awards expended during the two-year period.

‘(c) Step 2. (1) The auditor shall identify Type B programs which are
low-risk. For a Type 2 program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit

periods (in the most recent audit period in the case of a biemnnial audit)
it shall have had no audit findings

and, in the most recent audit period,

under §_ .510(a). However, the auditor may use judgment and consider that
audit_findings from guestioned costs under § .510(a) (3) and § -510(a) (4),
fraud under § .510(a) (6), and auvdit" fbliOW‘up~fﬁrufhe~5umma;y—schedulﬁ_ai
prior audit flndlngs under § .510(a) (7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in § .525{c}),
5 .525{d) (1), § .525(d) (2), and §__ .525(d) (3); the results of audit
follow-up; whether a any changes in persomnel or systems affecting a Type A

program have significantly increased risk; and apply professional judgment in

determining whether a Type A program is low-risk

c) (1) of this section, OMB may

(2) Notwithstanding paragraph
approve a Federal awarding agency's reguest that a Type A program at certain
i it may be necessary

recipients may not be considered low-risk. For example,
for a large Type A program to be audited as major each year at particular

recipients to allow the Federal agency Lo comply with the Government
Management Reform Act of 1994 (31 U.S5.C. 3515). The Federal agency shall
notify the recipient and, if known, tbe auditor at least 180 days prior to the
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ard of rhe fiscal year o be andiced of OMR's approval

() Step 3. {1} The auditor shall identify Type B programs which are
Ligh- < using professional judgment and the criteria in §_  .525. However,
should the auditor gelect Option 2 under 2tep 4 (pavagraph (e) (2) (1) (B) of
thiis section), the auditoy is not required to Ldentify wore high-risk Tvpe B
igrams than the number of low-rizk Type & programs. Except for known
concrol or compliance problems as discus

1
raportable conditionsg in internal
i 8 .525(bi (1), §_ 5251 (2), and § .525(e) (1), a singile c<ri

o he nonsidered high-risk.

ooy em -
ceria 1D

§___ .525 would seldom cause a Type B program
(z) The auditor is not expected to perform risk assegsments on
the auditor is only required to

celatively amall) Federal programsg. Therefore,
sk ansessmente on Type B programs that 2xceed the larger of:

periorm r

(d) $100, 000 or three-tenths of one percent (.002) of
total Federal awards expended when the auvdites has lass than or egual to 5100
million in total Pederal awards supended.

(1) 5300,000 or thres-hundredths of one percent {(.0003)
of total FPederal awarde expended when the auditee has more than 3100 million
in total Faderal awards expended.

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

All Type A programs, except the auditor may exclude any
2 (paragraph (c) (1) of this

(1
identified as low-risk under Step 2

)
Type A programng
saction) .

{2y (1) High-risk Type B programs as identified undex

zither of the following two optians:

(&) Option 1. At least one half of the Types B
programs tdentified as high-risk under Step 3 (paragraph (d) of this se
except this paragraph (e) {2) (i) (A) does not require the auditor to audit
high-rigk Type B programs than the number of low-risk Type A programs

ed as low-risk under Step 2.

rdentif

(B) Option 2. One high-risk Type B program for
sach Type A program identified as low-risk under Stsp 2.
(i1} When identifying which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragraph {e) (2)(1)(n) or (B},
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as mejo¥ over a period of
time.

(3) Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (f) of this
section. This paragraph (e) (3} may require the auditor to audit more programs

as major than the number of Type B programs.

{£) Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §__ .530 for a low-risk avditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

(g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs
{h) Auditor's judgment. When the major program determination was
periormed and documented in accordance with this par the auditor's judgment
in applying the risk-based approach to determine major programs shall Dbe
presumed correct. Challenges by Federal agencies and pags-through entilties
nall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditors guidance about
the risk of a particular Federal program and the auditor shall coneider Lhis
guidance in determining major programs in andits not yet completed
For first-year audits,

(i} Deviation from use of risk criteria. the
auditor may elect Lo determine major programs as all Type 2 programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (f) of this section. Under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (c¢), (d), and (e)

of this section.
& first-year .andit is the first year the entity is audited

(1)
under this part or the first year of a change of auditors.

(2) To ensure that a frequent change of auditors would not

preclude audit of high-risk Type B programs, this election for first-year
audite may not be used by an auditee more than once in every three years.

5 .525 Criteria for Federal program risk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), (¢}, and (d) of this
section, to identify risk in Federal programs. Zlso, as part of the risk

he auditor may wish to discuss a particular Federal program with

analysis, the itor
audites management and the Federal agency or pass-through entity

{1) Weaknesses in
Congideration

(b} Current and prior audit experience. internal
control over Federal programs would indicate higher risk.
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs

) (i) A Federal program administered under multiple
internal control structures may have higher risk When assessing risk in a
i weaknesses are isolated

}arge §ingle audit, the auditor shall consider whether
in & single operating unit (e.g., one college campus) or pervasive throughout

the entity.

(ii) When significant parts of a Federal program ar
passed through to subrecipients, a weak system for monitoring subrecipients
wounld indicate higher risk.
The extent to which computer processing is used to

as well as the complexity of that processing,

(iii)
New and recently

administer Federal programs,
should be considered by the auditor in assessing risk.
modified computer systems may also indicate risk

{2) Prior andit findings would indicate higher risk,
pgrticulally when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

{2) Federal programs not recently audited as major programs
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may he of higher riak than Federal prograwms recently audited as major programs
without audit findingsg .

e Oversicght sxerciged by Federal agengies and pags-chrough entities .
(3 Oversight exercised by Federal agencies or pasa-throuah entities could
indycace risk.  For example, recent monitoring or other reviews performed by
an oversight antity which disclosed no zignlificant problemg would indicate
iowar rigk. However, monitoring which discloged significant problems would

indicate higher rigk.

concurrence of OMB, may

{(2) Federal sgencies, with the
OMB plans to provide this

wdentify Federal programs which are higher risk.
teleme i ficarion in the compliance supplemernt.

() Inherent rigk of the Federal program. (1) The nature of a
Federal program may indicate rigk. Consideration should be given to the
complaxity of the program and the extent to which the Federal program
contraats for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher riak. Federal prograws primarily invelving staff payroll costs may
have a high-rigk for time and effort reporting, but otherwige he at low-risic.

at Lne

{2} The phage of a Federal program in its life cycle a
Federal sgency may indicate risk. For example, a new Pederal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
v the provisions of contracts or grant agreements may incraase

pe

(3) The phase of a Federal program in its life cycle at the
audires may indicate risk. For example, during the first and last years that
an auditee participatss in a Federal program, the risk mey be higher due to
start-up o1f closeout of program activities and staff.

(4) Type B programs with larger Federal awards expand=d would
ba of higher visk than programs with substantially smaller Federal awards
evpendsad.

30 Criteria for a low-rigk auditee.

F2s
ut

An auditee which meets all of the following conditions for each of the
preceding two vears (or, in the case of biennial audits, preceding two audit
periods) shall gualify as a low-risk auditee and be eligible for reduced audit

coverage in accordance with § .520:
Single audits were parformed on an annual basis in accordance with

A non-Federal entity that has biennial audits
unless agreesd to in advance hy the

{a)
the provisions of this part.
does not qualify as a low-risk auditee,
cognizant or oversight agency for audit.

(b) The auditor‘'s opinions on the financial statements and &t
schedule of expenditurss of Federal awards were ungualified. Howeve
cognizant or oversight agency for audit may judge that an opinion
gualification doeg not affect the managemesnt of Federal awards and provide

1]

he

. th

waiver.

(c) There were no deficiencies in internal control which were
identified as material weaknesses under the reguirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknessez do not affect the management of Federal awards and provide

a waiver.

32
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(d) None of the Federal programe had audit findings from any of Lhe
following in either of the preceding two years {or, in the case of biennial
audits, preceding two audit periods) in which they were clasgified as Type &
programe :

(1) Internal control deficiencies which were identified as
wealknesses;
Noncompliance with the provisions of laws, regulations,

a material effect on the Type &

material

(2)
contracts, or grant agreements which have
prograw; or
Known or likely questioned costs that exceed five percent

Type 2 program during the year.

(3}

of the total Federal awards expended for a

Appendix A to Part _ - Data Collection Form (Form SF-SAC)

[insert SF-SAC after finalized]

Appendix B to Part - Circular A-13232 .Compliance Supplement
Note: Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 22060, New
Executive Office Building, Washington, DT 20503.
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

Health Information In Compliance With The Health Insurance Portability
And Accountability Act of 1996 (HIPAA)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”’) is made and
entered as of January 6 : 2009 by and between
The California Conference For Equality And Justice, Inc. , a California
[corporation,  xxperksesebixxxxxdka], whose business address is
444 West Ocean Boulevard, Long Beach, CA 90802
(hereinafter referred to as “Business Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).

WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and

WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA") and regulations
promulgated thereunder by the U.S. Department of Health and Human Services and
other applicable laws, including, but not limited to Title 45, Section 164.504(e) of the
Code of Federal Regulations.

NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the Privacy Rule codified
in Title 45, Sections 160-164 of the Code of Federal Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information.

C. Mitigation. Business Associate agrees to mitigate, to the extent

practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

ATTACHMENT .o
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Business Associate Agreement
Page 2

d. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

e. Business Associate’'s Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

f. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524.

g. Amendment of Protected Health Information. Business Associate
agrees to promptly make any amendment(s) to protected heaith
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

h. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the privacy rule.

i Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45
CFR § 164.528.

J- Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information coliected in accordance with Section 2(i) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with 45 CFR § 164.528.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the

PAGE ... 2 oF .71 PAGE
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Business Associate Agreement
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Privacy Rule if done by Covered Entity or the minimum necessary policies
and procedures of the Covered Entity. The specific use and disclosure
provisions are as follows:

a. Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

C. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(1)(B).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY.

a. Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health
information.

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.

C. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health

information in any manner that would not be permissible under the Privacy

Rule if done by Covered Entity, except that this restriction is not intended

 ATTACHMENT . F .
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected heaith information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.
Termination for Cause. Upon Covered Entity’'s knowledge of a
material breach by Business Associate, Covered Entity shall either:
1. Provide an opportunity for Business Associate to cure the
breach or end the violation and terminate this Agreement if
Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;
2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure are feasible, Covered Entity
shall report the violation to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
destruction infeasible, for so long as Business Associate
maintains such protected health information.
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PAGES




Business Associate Agreement

Page 5

10.

11.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations or other
laws relating to security or privacy, except where Business Associate or its
subcontractors, employees or agents are named as an adverse party.
MISCELLANEOQOUS

a. References. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended.
b. Amendment. The parties agree to take such action as is necessary

to amend this Agreement from time to time as is necessary for
covered enfity to comply with the requirements of the Privacy Rule
and the Health Insurance Portability and Accountability Act of 1996.
Amendments must be in writing and signed by the parties to the
Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,

omission or misrepresentation by Business Associate, Business

Associate's employees or agents, which act, omission or

misrepresentation is connected in any way with performance of the duties

under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
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of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

12. AMBIGUITY. in the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations and California law.

13. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.

14.  NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

15.  WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

16. CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

17. ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.

18. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

WM /£, 2047

“Wipedo [¥ 2009

AF\A 7] 20°9

The California Conference For Equality And Justice, Inc.

(Name of Business Associate)

a California Corporation

(corporatlon partnershipAndividual)

Title:_ W%
By M&mm/bf Z(/&M_,

Title: EXauntt e presidend

CITY OF LONG BEACH, a municipal
corporation

By g;/} Assistant City Manager

City@anagerorde&gnee o
L LS

TSR] IO 50 LI JOI 6’
City THE GITY CHARTER,

The foregoing Agreement is hereby approved as to form this ZOday of

/9?/7M}L ,20_6_?.

CLC:lvs
#02-05187

HIPAA Business Associate Agreement.doc

ROBERT E. SHANNON,
City Attorney or designee

By

Deputy
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U.S. DEPARTMENT OF JUSTICE
OFFICE OF JUSTICE PROGRAMS
OFFICE OF THE COMPTROLLER

CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND
OTHER RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS

covered transaction, grant, or cooperative agreement.

Applicants should refer to the reguiations cited below to delermine the certification 1o which they are reguired to
attest. Applicants should also review the instructions for certification included in the regulations before completing this
form. Signature of this form provides for compliance with certification requirements under 28 CFR Part 69, "New
Restrictions on Lobbying” and 28 CFR Part 67, “Government-wide Debarment and Suspension (Nonpro-curement) and
Government-wide Requirements for Drug-Free Workplace (Grants).” The certifications shall be treated as a material
representation of fact upon which reliance will be piaced when the Department of Justice determines to award the

1. LOBBYING

As required by Section 1352, Titie 31 of the U.S. Code, and
implemented at 28 CFR Part 69, for persons entering into a
grant or cooperative agreement over $100,000, as defined at
28 CFR Part 69, the applicant certifies that:

(a) No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for in-
fluencing or attempting to infiuence an officer or employee of any
agency, a Member of Congress, an officer or empioyee of
Congress, or an employee of a Member of Congress in con-
nection with the making of any Federal grant, the entering into

of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal grant or
cooperative agreement;

(b) If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or at-
tempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with this
Federal grant or cooperative agreemen, the undersigned shall
complete and submit Standard Form - LLL, "Disclosure of )
Lobbying Activities," in accordance with its instructions;

(c) The undersigned shall require that the language of this cer-
tification be included in the award documents for all subawards
at all tiers (inciuding subgrants, contracts under grants and
cooperative agreements, and subcontracts) and that all sub-
recipients shall certify and disclose accordingly.

2. DEBARMENT, SUSPENSION, AND OTHER
RESPONSIBILITY MATTERS
(DIRECT RECIPIENT)

As required by Executive Order 12549, Debarment and
Suspension, and implemented al 28 CFR Part 67, for prospec-
tive participanls in primary covered transactions, as defined at
28 CFR Part 67, Section 67.510—

A. The applicant certifies that it and its principals:

(a) Are not presently debarred, suspended, proposed for debar-
ment, declared ineligible, sentenced to a denial of Federal
benefits by & State or Federal court, or voluntarily excluded
from covered transactions by any Federal department

or agency;

(b) Have not within a three-year period preceding this applica-
tion been convicieg of or had & civil judgment rendered against
them for commission of fraud or a criminal offense in connec-
tion with obtaining, attempting to abtain, or performing a

public (Federa!l, State, or local) transaction or contract under a
public transaction; violation of Federal or State antitrust statutes
or commission of embezzlement, theft, forgery,

bribery, falsification or destruction of records, making false
statements, or receiving stolen property;

(c) Are nol presently indicted for or otherwise criminally or
civilly charged by a governmental enlity (Federal, State, or
local) with commission of any of the offenses enumerated in
paragraph {1)(b} of this certification; and

{d) Have not within a three-year period preceding this applica-

tion had one or more public transactions (Federal, State, or
local) terminated for cause or default; and

B. Where the applicant is unabie to certify to any of the
statements in this certification, he or she shall attach an
explanation to this application.

3. DRUG-FREE WORKPLACE
(GRANTEES OTHER THAN INDIVIDUALS)

As required by the Drug-Free Workplace Act of 1988, and
implemented at 28 CFR Part 67, Subpart F, for grantees, as
defined at 28 CFR Parl 67 Sections 67.615 and 67.620—

A. The applicant certifies that it will or will continue to provide
a drug-free workplace by:

(a) Publishing a statement notifying employees that the
uniawful manufacture, distribution, dispensing, possession, or
use of a controlied substance is prohibited in the grantee’s
workpiace and specifying the actions that will be taken against
employees for violation of such prohibition;

(b) Establishing an on-going drug-free awareness program to
inform employees aboul—

(1) The dangers of drug abuse in the workplace;

(2) The grantee's policy of maintaining a drug-free workplace;
(3) Any available drug counseling, rehabilitation, and employee
assistance programs; and

(4) The penalties thal may be imposed upon employees for
drug abuse violations occurring in the workplace;

(c) Making it a requirement that each employee to be engaged
in the performance of the grant be given a copy of the state-
menl required by paragraph (a);

(d) Notifying the employee in the stalement required by para-
graph (a) thal, as a condition of employment under the grant,
the empioyee will—

OJP FORM 406176 (3-91) REPLACES OJF FORMS 4061/2. 4061/3 AND 4061/4 WHICH ARE OBSOLETE.
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(1) Abide by the terms of the statement; and

(2) Notify the employer in writing of his or her conviction for a
violation of a criminal drug statute occurring in the workplace
no later than five calendar days after such conviction;

(&) Notifying the agency, in writing, within 10 calendar days
after receiving notice under subparagraph (d)(2) from an

employee or otherwise receiving actual notice of such convic-tion.

Employers of convictad employeas must provide notice, including
position titie, to: Department of Justice, Office of

Justice Programs, ATTN: Control Desk, 633 Indiana Avenue,
N.W., Washington, D.C. 20531. Notice shall include the iden-
tification number(s) of each affected grant;

(f} Taking one of the following actions, within 30 calendar
days of receiving notice under subparagraph (d)(2), with
respect to any amployae who is s0 convicted~—

(1) Taking appropriate personnel action against such an
amployee, up to and including termination, consistent with the
requirements of the Rehabilitation Act of 1873, as amended; or

(2) Requiring such employee to participate satisfactorily n a
drug abuse assistance or rehabilitation program approved for
such purposes by a Federal, State, or local health, law enforce-
ment, or other appropriate agency:;

(g} Making a good faith effort to continue to maintain a drug-
free workplace through implementation of paragraphs (a), (b},
(e). (d}. (&), and (f).

B. The grantee may insert in the space provided below the
site(s) for the performance of work done in connection with

the spacific grant:

Place of Performance (Street address, city, county, state, zip
code)

Checl [ if there are workplaces on file thal are not indentified
hete.

Section 67, 630 of the regulations provides that a grantee that
is a State may elest to make one certification in gach Federal
fiscal year. A copy of which should be included with each ap-
piication for Department of Justice funding. States and State
agencies may elect to use OJP Form 4081/7.

Check [ if the State has elected to compiete OJP Form
4061/7.

DRUG-FREE WORKPLACE
(GRANTEES WHO ARE INDIVIDUALS)

As required by the Drug-Free Workplace Act of 1988, and
implemented at 28 CFR Part 67, Subpart F, for grantees, as
definad at 28 CFR Part 67; Sections 67.615 and 67.620—

A. As a condition of the grant, | certify that | will not engage
in the uniawful manufacture, distribution, dispensing, posses-
sion, aor use of a controlied substance in conducting any
activity with the grant; and

B. If convicted of a criminal drug offense resulting fraom a
violation occurring during the conduct of any grant activity, |
will report the conviction, in writing, within 10 catendar days
of the conviction, to: Department of Justice, Office of Justice
Programs, ATTN: Control Desk, 633 Indiana Avenue, N.W.,,
Washington, D.C. 20531,

As the duly autharized representative of the applicant, | hereby certify that the applicant will comply with the above certifications.

1. Grantee Name and Address:

2. Application Number and/or Project Name

Annett Fashiwabara

Lieautive Uree frea dad

3. Grantee IRS/Vendor Number

4. Typed N and Title of Authop#Zed Representative

fudit

(Bon s YrlorodiTi A oes 03//¢/07
5. Signature 6. Date
ATTACHMENT .G ...
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Department of Justice

PART 70—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS (INCLUDING
SUBAWARDS) WITH INSTITUTIONS
OF HIGHER EDUCATION, HOS-
PITALS AND OTHER NON-PROFIT
ORGANIZATIONS

Subpart A—General

Sec.

70.1 ‘Purpose and applicability.
70.2 Definitions.

70.3 Effect on other issuances.
70.4 Deviations.

70.5 Subawards.

Subpart B—Pre-Award Requirements

70.10 Purpose.

70.11 Pre-award policies.

70.12 Forms for applying for Federal assist-
ance.

70.13 Debarment and suspension.

70.14 BSpecial award conditions.

70.15 Metric system of measurement.

70.16 Resource Conservation and Recovery
Act (RCRA) (Pub. L. 94-580 codified at 42
U.8.C. 6962).

70.17 Certifications and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

70.20 Purpose of financial and program man-
agement.

70.21 Standards for financial management
systems.

70.22 Payment.

70.23 Cost sharing or matching.

70.24 Program income.

70.25 Revision of budget and program plans.

70.26 Non-Federal audits.

70.27 Allowable costs.

70.28 Period of availability of funds.

PROPERTY STANDARDS

76.30 Purpose of property standards.

70.31 Insurance coverage.

70.32 Real property.

70.33 Federally-owned and exempt property.

70.34 Equipment.

70.35 Supplies and other expendable prop-
erty.

70.36 Intangible property.

70.37 Property trust relationship.

PROCUREMENT STANDARDS

70.40 Purpose of procurement standards.
70.41 Recipient responsibilities.

70.42 Codes of conduct.

70.43 Competition.

70.44 Procurement procedures.

70.45 Cost and price analysis.

257
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70.46 Procurement records.
70.47 Contract administration.
70.48 Contract provisions.

REPORTS AND RECORDS

70.50 Purpose of reports and records.

70.51 Monitoring and reporting program
performance.

70.52 Financial reporting.

70.53 Retention and access requirements for
records.

TERMINATION AND ENFORCEMENT

70.60 Purpose of termination and enforce-
ment.

70.61 Termination.

70.62 Enforcement.

Subpart D—Afier-the-Award Requirements

70.70 Purpose.

70.71 Closeout procedures.

70.72 Subsequent adjustments and con-
tinuing responsibilities.

70.73 Collection of amounts due.

APPENDIX A TO PART 70—CONTRACT PROVI-
SIONS

AUTHORITY: 5 U.S.C. 301; the Omnibus
Crime Control and Safe Streets Act of 1968,
42 U.8.C. 3711, et seq. (as amended); Juvenile
Justice and Delinquency Prevention Act of
1974, 42 U.S.C. 5601, et seq. (as amended); Vic-
tims of Crime Act of 1984, 42 U.S8.C. 10601, et
seq. (as amended); 18 U.S.C. 4042, 4351-4353;
OME Circular A-110 (64 FR 54926, October 8,
1999).

" SOURCE: Order No. 1980-95, 60 FR 38242, July
26, 1995, unless otherwise noted.

Subpart A—General

§70.1 Purpose and applicability.

This part establishes uniform admin-
istrative requirements for the Depart-
ment grants and agreements awarded
to institutions of higher education,
hospitals, and other non-profit organi-
zations. It also establishes rules gov-
erning how State, local and Indian
tribal governments shall administer
subawards to nongovernmental enti-
ties.

§70.2 Definitions.

(a) Accrued expenditures means the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;
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(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:

(1) Barnings during a given period
from

(1) Services performed by the recipi-
ent, and

(ii) Goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

(¢} Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’'s regular
accounting practices.

(d) Advance means a payment made
by Treasury check or other appropriate

“payment mechanism to¢ -a recipient

upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Department to an eli-
gible recipient. The term does not in-
clude: Technical assistance, which pro-
vides services instead of money; other
assistance in the form of loans, loan
guarantees, interest subsidies, or insur-
ance; direct payments of any kind to
individuals; and, contracts which are
required to be entered into and admin-
istered under procurement laws and
regulations.

() Cash contributions means the re-
cipient’s cash outlay, including the
outlay of money contributed to the re-
cipient by third parties.

(g) Closeout means the process by
which the Department determines that
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all applicable administrative actions
and all required work of the award
have been completed by the recipient
and the Department.

(h) Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

(1) Cost sharing or matching means the
portion of project or program costs not
borne by the Federal Government.

(j) The Department refers to the
United States Department of Justice
awarding agencies, which include the
Office of Justice Programs (OJP), Com-
munity Relation Service (CRS), United
States Marshals Service (USMS), Na-
tional Institute of Corrections (NIC),
Office of Special Counsel (OSC), and
the Civil Rights Division (CRD).

(k) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which the De-
partment sponsorship ends.

(1) Disallowed costs means those
charges to an award that the Depart-
ment determines to be unallowable, in
accordance with the applicable Federal
cost principles or other terms and con-

- ditions contained in the award.

(m) Equipmenit means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of $5000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

(n) Excess property means property
under the control of the Department
that, as determined by the head there-
of, is no longer required for its needs or
the discharge of its responsibilities.

(0) Ezxempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
Department has statutory authority to
vest title in the recipient without fur-
ther obligation to the Federal Govern-
ment. An example of exempt property
authority is contained in the Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6306), for property acquired
under an award to conduct basic or ap-
plied research by a non-profit institu-
tion of higher education or non-profit
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organization whose principal purpose is
conducting scientific research.

(p) Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
costs and any improvement expendi-
tures paid with Federal funds.

(r) Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

(s) Independent Research and Develop-
ment costs means research and develop-
ment conducted by an organization
which is not sponsored by Federal or
non-Federal awards, contracts, or
other agreements.

(1) Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

(u) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(v) Qutlays or erpenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on a cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the recipient for goods and
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other property received, for services
performed by employees, contractors,
subrecipients and other payees and
other amounts becoming owed under
programs for which no current services
or performance are required.

(w) Personal property means property
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(x) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

(y) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §70.24 (e) and (h)).
Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
Federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, interest on
loans made with award funds, and in-
come from asset forfeitures accounted
for from the time of seizure. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in the Department regu-
lations or the terms and conditions of
the award, program income does not
include the receipt of principal on
loans, rebates, credits, discounts, etc.,
or interest earned on any of them.

(z) Project costs means all allowahle
costs, as set forth in the applicable
Federal costs principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(aa) Project period means the period
established in the award document dur-
ing which Federal sponsorship begins
and ends.

(bb) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

(cc) Real property means land, includ-
ing land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.
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(dd) Recipient means an organization
receiving financial assistance directly
from the Department to carry out a
project or program. The term includes
public and private institutions of high-
er education, public and private hos-
pitals, and other quasi-public and pri-
vate non-profit organizations such as,
but not limited to, community action
agencies, research institutes, edu-
cational associations, and health cen-
ters. The term may include commer-
cial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Department. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or controlled, or are de-
signed as Federally-funded research
and development centers.

(ee) Research and development means
all research activities, both basic and
applied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. Research is defined as a system-
-atic study directed toward fuller sci-
entific knowledge or understanding of
the subject studied. ‘“Development” is
the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigues where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

(ff) Small awards means a grant or co-
operative agreement not exceeding the
simplified acquisition threshold fixed
at 41 U.S.C. 403(11) (currently $100,000).

(gg) Subaward means an award of fi-
nancial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient.
The term includes financial assistance

260

‘the Department regulations

28 CFR Ch. | (7-1-07 Edition)

when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor does it
include any form of assistance which is
excluded from the definition of
“award" in §70.2(e).

(hh) Subrecipient means the legal en-
tity to which a subaward is made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Department.

(ii) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under a funding agreement
(‘‘subject inventions’), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

(j3) Suspension means an action by
the Department that temporarily with-
draws the Department sponsorship
under an award, pending corrective ac-

- tion by the recipient or pending a deci-

sion to terminate the award by the De-
partment. Suspension of an award is a
separate action from suspension under
imple-
menting Exec. Order No. 12549 and
12689, ‘‘Debarment and Suspension.”

(kk) Termination means the cancella-
tion of the Department sponsorship, in
whole or in part, under an agreement
at any time prior to the date of com-
pletion.

al) Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

(mm) Unliguidated obligations, for fi-
nancial reports prepared on a cash
basis, means the amount of obligations
incurred by the recipient that have not
been paid. For reports prepared on an
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accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

(nn) Unobligated balance means the
portion of the funds authorized by the
Department that has not been obli-
gated by the recipient and is deter-
mined by deducting the cumulative ob-
ligations from the cumulative funds
authorized.

(00) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rate.

(pp) Working capital advance means a
procedure where by funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57931, Nov. 24, 1995]

§70.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the reguirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §70.4.

§70.4 Deviations.

OMB, after consultation with the De-
partment’s Division of Financial Man-
agement and Grants Administration
may grant exceptions for classes of
grants or recipients subject to the re-
quirements of this part when excep-
tions are not prohibited by statute.
However, in the interest of maximum
uniformity, exceptions from the re-
quirements of this part shall be per-
mitted only in unusual circumstances.
The Department shall apply more re-
strictive requirements to a class of re-
cipients when approved by OMB. The
Department may apply less restrictive
requirements when awarding small
awards, except for those requirements
which are statutory. Exceptions on a
case-by-case basis may also be made by
Department. ‘
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§70.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, all of the Department’'s recipi-
ents, including State and local govern-
ments, shall apply the provisions of
this part to subrecipients performing
work under awards if such subrecipi-

ents are institutions of higher edu-

cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulations implementing
the grants management common rule,
“Uniform  Administrative Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments,” published at 28 CFR part 66
(March 11, 1988).

Subpart B—Pre-Award
Requirements

§70.10 Purpose.

Sections 70.11 through 70.17 prescribe
forms and instructions and other pre-
award matters to be used in applying
for the Department's awards.

§70.11 Pre-award policies.

(a) Use of grants and cooperative agree-
ments, and contracts. In each instance,
the Department shall decide on the ap-
propriate award instrument (i.e., grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the use of grants, cooperative
agreements and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the
direct benefit or use of the Federal
Government.

(b) Public notice and priority setting.
The Department shall notify the public
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of its intended funding priorities for
discretionary grant programs, unless
funding priorities are established by
Federal statute.

§70.12 Forms for applying for Federal
assistance.

(a) The Department shall comply
with the applicable report clearance re-
quirements of 5 CFR part 1320, “‘Con-
trolling Paperwork Burdens on the
Public,” with regard to all forms used
by the Department as a supplement to
the Standard Form 424 (SF-424) series.

(b) Applicants shall use the SF-424
series and instructions prescribed by
the Department.

(c) For the Department’s programs
covered by Exec. Order No. 12372,
“Intergovernmental Review of Federal
Programs,” the applicant shall com-
plete the appropriate sections of the
SF-424 (Application for Federal Assist-
ance) indicating whether the applica-
tion was subject to review by the State
Single Point of Contact (SPOC). The
name and address of the SPOC for a
particular State can be obtained from
the ‘““Catalog of Federal Domestic As-
sistance.” The SPOC shall advise the
applicant whether the program for
which application is made has been se-

- -lected by that State for review.

§70.13 Debarment and suspension.

Recipients shall comply with the
nonprocurement debarment and sus-
pension common rule implementing
Exec. Order No. 12549 and 12689, ‘‘De-
barment and Suspension.” This com-
mon rule restricts subawards and con-
tracts with certain parties that are
debarred, suspended or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.

§70.14 Special award conditions.

If an applicant or recipient: Has a
history of poor performance, Is not fi-
nancially stable, Has a management
system that does not meet the stand-
ards prescribed in this part, Has not
conformed to the terms and conditions
of a previous award, or Is not otherwise
responsible, the Department will im-
pose additional requirements as need-
ed, provided that such applicant or re-
cipient is notified in writing as to: The
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nature of the additional requirements,
the reason why the additional require-
ments are being imposed, the nature of
the corrective action needed, the time
allowed for completing the corrective
actions, and the method for requesting
reconsideration of the additional re-
quirements imposed. Any special con-
ditions will be promptly removed once
the conditions that. prompted them
have been corrected.

§70.156 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.8.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of Federally-funded activities.
The Department wili follow the provi-
sions of Exec. Order No. 12770, *“‘Metric
Usage in Federal Government Pro-
grams.”

§70.16 Resource Conservation and Re-
covery Act (RCRA) (Pub. L. 94-580
codified at 42 U.S.C. 6962).

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with section

6002. Section 6002 requires that pref-

erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-254). Accord-
ingly, State and local institutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
ucts pursuant to the EPA guidelines.
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§70.17 Certifications and representa-
tions. :

Unless prohibited by statute or codi-
fied regulation, the Department will
allow recipients to submit certifi-
cations and representations required
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations must be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§70.20 Purpose of financial and pro-
gram management.

Sections 70.21 through 70.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: Satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§70.21 Standards for financial man- "~

agement systems.

(a) Recipients must relate financial
data to performance data and develop-
ment unit cost information whenever
practical.

(b) Recipients’ financial management
systems must provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each Federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §70.52.
When the Department requires report-
ing on an accrual basis from a recipient
that maintains its records on other
than an accrual basis, the recipient
will not be required to establish an ac-
crual accounting system. These recipi-
ents may develop such accrual data for
its reports on the basis of an analysis
of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
Federally-sponsored activities. These
records must contain information per-
taining to Federal awards, authoriza-
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tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients must ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

() Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents must be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, ‘“Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) "Written procedures for deter--

mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(¢) The Department, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
regquirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(d) The Department will require ade-
quate fidelity bond coverage when the
recipient lacks sufficient coverage to
protect the Federal Government’s in-
terest.

(e) Where bonds are required in the
situations described above, the bonds
must be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”
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§70.22 Payment.

(a) Payment methods must minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities must be consistent with

Treasury-State CMIA agreements or---

default procedures codified at 31 CFR
part 205. ‘

(b) Recipients may be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain
written procedures that minimize the
time elapsing between the transfer of
funds and disbursement by the recipi-
ent, and financial management sys-
tems that meet the standards for fund
control and accountability as estab-
lished in §70.21. Cash advances to a re-
cipient organization will be limited to
the minimum amounts needed and be
timed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or bproject. The timing and
amount of cash advances must be as
close as is administratively feasible to
the actual disbursements by the recipi-

ent ofganization for direct program ‘or

project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances will
be consolidated to cover anticipated
cash needs for all awards made by the
Department to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients may be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment must be submitted on
SF-270, ‘‘Request for Advance or Reim-
bursement.”’

(e) Reimbursement is the method
that will be used when the require-
ments in paragraph (b) of this section
cannot be met. The Department may
also use this method on any construc-
tion agreement, or if the major portion
of the construction project is accom-
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plished through private market financ-
ing or Federal loans, and the Federal
assistance constitutes a minor portion
of the project.

(1) When the reimbursement method
is used, the Department will make pay-
ment within 30 days after receipt of the
billing, unless the billing is improper.

(2) Recipients will be authorized to
submit requests for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the De-
partment has determined that reim-
bursement is not feasible because the
recipient lacks sufficient working cap-
ital, the Department may provide cash
on a working capital advance basis.
Under this procedure, the Department
will advance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee’s disbursing cycle.
Thereafter, the Department will reim-
burse the recipient for its actual cash
disbursements. The working capital ad-
vance method of payment will not be
used for recipients unwilling or unable
to provide timely advances to their
subrecipient to meet the subrecipient’s
actual cash disbursements.

- -{g) To the extent available, recipi-

ents must disburse funds available
from repayments to and interest
earned on a revolving fund, program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(h) Unless otherwise required by stat-
ute, the Department will not withhold
payments for proper charges made by
recipients at any time during the
project period unless paragraph (h) (1)
or (2) of this section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or the De-
partment’s reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, ‘“Managing Federal Credit Pro-
grams.” Under such conditions, the De-
partment may, upon reasonable notice,
inform the recipient that payments
must not be made for obligations in-
curred after a specified date until the
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conditions are corrected or the indebt~
edness to the Federal Government is
liquidated.

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (i}(2) of this section, the De-~
partment will not require separate de-
pository accounts for funds provided to
a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However, re-
cipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of the Department funds
must be deposited and maintained in
insured accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients are en-
couraged to use women-owned and mi-
nority-owned banks (a bank which is
owned at least fifty percent by women
or minority group members).

(k) Recipients must maintain ad-
vances of the Department’s funds in in-
terest bearing accounts, unless para-
graphs (k) (1), (2) or (3) of this section
apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts must be remitted annually to
Department of Health and Human
Services, (HHS), Payment Management
System, P.O. Box 6021, Rockville, MD
20852. Interest amounts up to $250 per
vear may be retained by the recipient
for administrative expense. State uni-
versities and hospitals must comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
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tionary awards without prior written
approval from the Department, it
waives its right to recover the interest
under CMIA. In keeping with Elec-
tronic Funds Transfer rules, (31 CFR
part 206), interest should be remitted
to the HHS Payment Management Sys-
tem through an electronic medium
such as the FEDWIRE Deposit System.
Recipients which do not have this ca-
pability should use a check.

{m) Recipients must use the S¥F-270,
Request for Advance or Reimburse-
ment or other standard form for all
nonconstruction programs when elec-
tronic funds transfer is not used.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-85, 60 FR 57931, Nov. 24, 1995)

§70.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, will be accept-
ed as part of the recipient’s cost shar-
ing or matching when such contribu-
tions meet all of the following criteria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other Federally-assisted
project or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica- ~

ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Department.

(¢) Values for recipient contributions
of gservices and property must be estab-
lished in accordance with the applica-
ble cost principles. If the Department
authorizes recipients to donate build-
ings or land for construction/facilities
acquisition projects or long-term use,
the value of the donated property for
cost sharing or matching must be the
lesser of paragraph (c) (1) or (2) of this
section.
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(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market wvalue.
However, when there is sufficient jus-
tification, the Department may ap-
prove the use of the current fair mar-
ket value of the donated property, even
if it exceeds the certified value at the
time of donation to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services must be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates must be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient. furnishes the services of an
- employee, these services must be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skills for which the employee
would normally be paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share must be reasonable and must not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraph (g) (1) or (2) of this
section apply.

(1) If the purpose of the award is to
assist the recipient in the acguisition
of equipment, buildings or land, the
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total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Department has ap-
proved the charges.

(h) The value of donated property
must be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings must not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
must not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space must
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
must not exceed its fair rental value.

(5) The following reguirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services must be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
must be documented.

§70.24 Program income.

(a) The standards set forth in this
section requiring recipient organiza-
tions to account for program income
related to projects financed in whole or
in part with Department funds.
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(b) Except as provided in paragraph
(h) of this- section, program income
earned during the project period must
be retained by the recipient and, in ac-
cordance with the Department regula-
tions or the terms and conditions of
the award, must be used in one or more
of the ways listed in the following:

(1) Added to funds committed to the
project by the Department and recipi-
ent and used to further eligible project
or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When the Department authorizes
the disposition of program income as
described in paragraphs (b}1) or (b)(@2),
of this section, program income in ex-
cess of any limits stipulated must be
used in accordance with paragraph
(b)(3) of this section.

(d) In the event that the Department
does not specify in its regulations or
the terms and conditions of the award
how program income is to be used,
paragraph (b)(3), of this section applies
automatically to all projects or pro-
grams. )

(e) Unless the Department’s regula-
tions or the terms and conditions of
the award provide otherwise, recipients
will have no obligation to the Federal
Government regarding program income
earned after the end of the project pe-
riod.

() If authorized by the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.

(g) Proceeds from the sale of property
must be handled in accordance with
the requirements of the Property
Standards (See §§70.30 through 70.37).

(h) Unless the terms and conditions
of the award provide otherwise, recipi-
ents will have no obligation to the Fed-
eral Government with respect to pro-
gram income earned from license fees
and royalties for copyrighted material,
patents, patent applications, trade-
marks, and inventions produced under
an award. However, Patent and Trade-
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mark Amendments (35 U.S.C. 18) apply
to inventions made under an experi-
mental, developmental, or research
award.

(i) Recipients must account for seized
assets from the date of seizure until
forfeiture and liquidation of funds
occur.

§70.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon the Depart-
ment’s requirements. It must be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢) For nonconstruction awards, re-
cipients must request in writing prior
approval from the Department for one
or more of the following program or
budget related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(8) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, approval is
required by the Department.

(6) The inclusion, unless waived by
the Department, of costs that require
prior approval in accordance with OMB
Circular A-21, “Cost Principles for In-
stitutions of Higher Education,”” OMB
Circular A~122, ‘“Cost Principles for
Non-Profit Organizations,” or 45 CFR
part 74 appendix E, ‘‘Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals,”” or 48 CFR
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part 31, “‘Contract Cost Principles and
Procedures,” as applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) The Department restricts the
transfer of funds among direct cost cat-
egories or programs, functions and ac-
tivities, without prior written approval
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed ten
percent of the total budget as last ap-
proved by the Department. The Depart-
ment will not permit a transfer that
would cause any Federal appropriation
or part thereof to be used for purposes
other than those consistent with the
original intent of the appropriation.

(e) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (g) of this section,
do not require prior approval.

(f) For- construction awards,.-recipi-
ents must reguest prior written ap-
proval promptly from the Department
for budget revisions whenever para-
graph (f) (1), (2) or (3) of this section
apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional De-~
partment funds to complete the
project.

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §70.27.

(g) When the Department makes an
award that provides support for both
construction and nonconstruction
work, the Department will require the
recipient to request prior approval
from the Department before making
any fund or budget transfers between
the two types of work supported.

(h) For both construction and non-
construction awards, the Department
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will require recipients to notify the De-
partment in writing promptly when-
ever the amount of Federal authorized
funds is expected to exceed the needs of
the recipient for the project period by
more than $5000 or five percent of the
award, whichever is greater. This noti-
fication will not be required if an appli-
cation for additional funding is sub-
mitted for a continuation award.

(i) When requesting approval for
budget revisions, recipients must use
the budget forms that were used in the
application unless the Department in-
dicates a letter of request suffices.

(j) Within thirty calendar days from
the date of receipt of the request for
budget revisions, the Department will
review the reguest and notify the re-
cipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
thirty calendar days, the Department
will inform the recipient in writing of
the date when the recipient may expect
the decision.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57931, Nov. 24, 1995]

§70.26 Non-Federal audits.

....(a) Recipients and subrecipients that

are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, “Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133,
“Audits of States, Liocal Governments,
and Non-Profit Organizations.”

(¢) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit requirements of the Federal
awarding agencies.

(d) Commercial organizations must
follow the audit threshold in revised
OMB Circular A-133 in determining
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whether to conduct an audit in accord-
ance with Government Auditing Stand-
ards. )

[62 FR 45939, 45942, Aug. 29, 1997]

§70.27 Allowable costs.

(a) For each kind of recipient, there
is a set of Federal principles for deter-
mining allowable costs. Allowability of
costs must be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or Federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A-87, ‘Cost Principles for
State and Local Governments.” The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, “Cost Principles for
Non-Profit Organizations.” The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, “Cost Principles for
Educational Institutions.’”” The allow-
ability of costs incurred by commercial
organizations and those non-profit or-
ganizations listed in Attachment C to

Circular A-122 is determined in accord- .

ance with the provisions of the Federal
Acquisition Regulation (FAR) at 48
CFR part 31.

(b) OMB Circular A-122 doés not
cover the treatment of bid and proposal
costs or independent research and de-
velopment costs. The following rules
apply to these costs for non-profit or-
ganizations subject to the Circular.

(1) Bid and proposal costs. Bid and pro-
posal costs are the immediate costs of
preparing bids, proposals, and applica-
tions for Federal and non-Federal
awards, contracts, and agreements, in-
cluding the development of scientific,
costs, and other data needed to support
the bids, proposals, and applications.
Bid and proposal costs of the current
accounting period are all allowable as
indirect costs. Bid and proposal costs
of past accounting periods are unallow-
able in the current period. However, if
the recipient’s established practice is
to treat these costs by some other
method, they may be accepted if they
are found to be reasonable and equi-
table. Bid and proposal costs do not in-
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clude independent research and devel-
opment costs covered by paragraph
(b)(2) of this section, or preaward costs
covered by Attachment B, Paragraph
33 of OMB Circular A-122.

(2) Independent Research and Develop-
ment costs. Independent research and
development shall must be allocated
its proportionate share of indirect
costs on the same basis as the alloca-
tion of indirect costs to sponsored re-
search and development. The costs of
independent research and development,
including its proportionate share of in-
direct costs, are unallowable.

§70.28 Period of availability of funds.

Where a funding period is specified, a
recipient must charge to the grant
only allowable costs resulting from ob-
ligations incurred during the funding
period and any pre-award costs author-
ized by the Department.

PROPERTY STANDARDS

§70.30 Purpose of property standards.

Sections 70.31 through 70.37 sets forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project

“supported by a Federal award. The De-

partment will require recipients to ob-
serve these standards under awards and
will not impose additional reguire-
ments, unless specifically required by
Federal statute. The recipient may use
its own property management stand-
ards and procedures provided it ob-
serves the provisions of §§70.31 through
70.317.

§70.31 Insurance coverage.

Recipients must, at a minimuam, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§70.32 Real property.

(a) Title to real property will vest in
the recipient subject to the condition
that the recipient use the real property
for the authorized purpose of the
project as long as it is needed and will
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not encumber the property without ap-
proval of the Department.

(b) The recipient must obtain written
approval by the Department for the use
of real property in other Federally-
sponsored projects when the recipient
determines that the property is no
longer needed for the purpose of the
original project. Use in other projects
will be limited to those under Feder-
ally-sponsored projects (i.e., awards) or
programs that have purposes con-
sistent with those authorized for sup-
port by the Department.

(¢) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient must request disposition in-
structions from the Department. The
Department will observe one or more of
the following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Department and pay the
- Pederal- Government- for that percent-
age of the current fair market value of
the property attributable to the Fed-
eral participation in the project (after
deducting actual and reasonable selling
and fix-up expenses, if any, from the
sales proceeds). When the recipient is
authorized or required to sell the prop-
erty, proper sales procedures must be
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§70.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to Federally-owned property remains
vested in the Federal Government. Re-
cipients may be required by the terms
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and conditions of the award, to submit
annually an inventory listing of Feder-
ally-owned property in their custody to
the Department. Upon completion of
the award or when the property is no
longer needed, the recipient must re-
port the property to the Department
for further Federal agency utilization.

(2) If the Department has no further
need for the property, it will be de-
clared excess and reported to the Gen-
eral Services Administration, unless
the Department has statutory author-
ity to dispose of the property by alter-
native methods (e.g., the authority
provided by the Federal Technology
Transfer Act (15 U.S.C. 3710 (I)) to do-
nate vresearch equipment to edu-
cational and non-profit organizations
in accordance with Exec. Order No.
12821, ‘“‘Improving Mathematics and
Science HEducation in Support of the
National Education Goals.”’) Appro-
priate instructions shall be issued to
the recipient by the Department.

(b) Exempt property. When statutory
authority exists, the Department may
vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment when such property is ‘‘ex-
empt property.”

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds will vest
in the recipient, subject to conditions
of this section.

(b) The recipient must not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(¢) The recipient must use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and must not encumber the
property without approval of the De-
partment. When no longer needed for
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the original project or program, the re-
cipient must use the equipment in con-
nection with its other Federally-spon-
sored activities, in the following order
of priority:

(1) Activities sponsored by the De-
partment which funded the original
project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
must make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use must be
given to other projects or programs
sponsored by the Department. Second
preference must be given to projects or
programs sponsored by other Federal
awarding agencies. If the equipment is
owned by the Federal Government, use
on other activities not sponsored by
the Federal Government may be per-
missible if authorized in writing by the
Department. User charges must be
treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the written
approval of the Department.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Pederal funds and Federally-
owned equipment must include all of
the following:

(1) Equipment records must be main-
tained accurately and must include the
following information:

(i) A description of the equipment.

(ii) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
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participation in the cost of the equip-
ment (not applicable to equipment fur-
nigshed by the Federal Government).

(vil) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Department for
its share.

(2) Equipment owned by the Federal
Government must be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
must be taken and the results rec-
onciled with the equipment records an-
nually. Any differences between quan-
tities determined by the physical in-
spection and those shown in the ac-
counting records must be investigated
to determine the causes of the dif-
ference. The recipient must, in connec-
tion with the inventory, verify the ex-
istence, current utilization, and con-
tinued need for the equipment.

(4) A control system must be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment must be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient must promptly notify the De-
partment.

(5) Adequate maintenance procedures
must be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures must be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the eqguipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5,000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to the Department or its suc-
cessor. The amount of compensation
must be computed by applying the per-
centage of Federal participation in the
cost of the original project or program
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to the current fair market value of the
equipment. If the recipient has no need
for the equipment, the recipient must
request disposition instructions from
the Department. The Department will
determine whether the equipment can
be used to meet the agency’s require-
ments. If no requirement exists within
that agency, the availability of the
equipment. must. be reported to the
General Services Administration by
the Department to determine whether
a requirement for the equipment exists
in other Federal agencies. The Depart-
ment will issue instructions to the re-
cipient no later than 120 calendar days
after the recipient’s request and the
following procedures will govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient may sell the equip-
ment and reimburse the Department an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient may be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’'s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient may be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient may be reimbursed by the De-
partment for such costs incurred in its
disposition.

(4) The Department reserves the
right to transfer the title to the Fed-
eral Government or to a third party
named by the Federal Government
when such third party is otherwise eli-
gible under existing statutes. Such
transfer will be subject to the following
standards.

(1) The equipment must be appro-
priately identified in the award or oth-
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erwise made known to the recipient in
writing.

(ii) The Department will issue dis-
position instructions within 120 cal-
endar days after receipt of a final in-
ventory. The final inventory must list
all equipment acquired with grant
funds and Federally-owned equipment.
If the Department fails to issue disposi-
tion instructions within the 120 cal-
endar day period, the recipient may
apply the standards of this section, as
appropriate.

(ii1) When the Department exercises
its right to take title, the equipment is
subject to the provisions for Federally-
owned eguipment.

§70.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable property vests in the recipi-
ent upon acquisition. If there is a resid-
ual inventory of unused supplies ex-
ceeding $5000 in total aggregate value
upon termination or completion of the
project or program and the supplies are
not needed for any other Federally-
sponsored project or program, the re-
cipient may retain the supplies for use
on non-Federal sponsored activities or
sell them, but must, in either case,
compensate the Federal Government
for its share. The amount of compensa-
tion must be computer in the same
manner as for equipment.

(b) The recipient must not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§70.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Department reserves a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use
the work for Federal purposes, and to
authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
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regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(c) The Department has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(d)(1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that were used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Departmental awarding agen-
cy shall request, and the recipient shall
provide, within a reasonable time, the
research data so that they can be made
available to the public through the pro-
cedures established under the FOIA. If
the Departmental awarding agency ob-
tains the research data solely in re-
sponse to a FOIA request, the agency
may charge the requester a reasonable

fee equaling the full incremental cost

of obtaining the research data. This fee
should reflect costs incurred by the
agency, the recipient, and applicable
subrecipients. This fee is in addition to
any fees the agency may assess under
the FOIA (b U.S.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(1) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This “‘recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
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closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) A Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

(ii1) Used by the Federal Government in
developing an agency action that has the
force and effect of law is defined as when
an agency publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

(e) Title to intangible property and

debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
must use that property for the origi-
nally-authorized purpose, and the re-
cipient must not encumber the prop-
erty without approval of the Depart-
ment. When no longer needed for the
originally authorized purpose, disposi-
tion of the intangible property must
occur in accordance with the provi-
sions of §70.34(g).
{Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995;
Order No. 2289-2000, 65 FR 14407, 14410, Mar.
16, 2000]

§70.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds must be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Recipients are required to record liens
or other appropriate notices of record
to indicate that personal or real prop-
erty has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.
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PROCUREMENT STANDARDS

§70.40 Purpose of procurement stand-
ards.

Sections 70.41 through 70.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards will be imposed by the
Department upon recipients, unless
specifically required by Federal statute
or executive order or approved by OMB.

§70.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Department, regarding
the settlement and satisfaction of all
contractual and administrative issues
arising out of procurements entered
into in support of an award or other
agreement. -This - includes disputes,
claims, protests of award, source eval-
uation or other matters of a contrac-
tual nature. Matters concerning viola-
tion of statute are to be referred to
such Federal, State or local authority
as may have proper jurisdiction.

§70.42 Codes of conduct.

The recipient must maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
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recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct must provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§70.43 Competition.

All procurement transactions must
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
must be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals must
be excluded from competing for such
procurements. Awards must be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, guality and other factors consid-
ered. Solicitations must clearly set
forth all requirements that the bidder
or offeror must fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§70.44 Procurement procedures.

(a) All recipients must establish writ-
ten procurement procedures. These
procedures must provide for, at a min-
imum, that paragraphs (a) (1), (2), and
() of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following:
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(1) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description must not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-

~ tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘‘brand
name or equal’” descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts must be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
must take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
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for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) may be
determined by the recipient and must
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost<plus-a-percentage-of-
cost” or “percentage of construction
cost” methods of contracting must not
be used.

(d) Contracts must be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration must be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’ im-
plementation of Exec. Order No. 125649

and 12689, “Debarment and Suspen-
sion.”
(e) Recipients must, on request,

make available for the Department,
pre-award review and procurement doc-
uments, such as request for proposals
or invitations for bids, independent
cost estimates, etc., when any of the
following conditions apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the De-
partment’s regulation.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403(11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.
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(4) The proposed award over the.

small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(6) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.45 Cost and price analysis.

Some form of cost or price analysis
must be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§70.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold must include the fol-
lowing at a minimum: . L

(a) Basis for contractor selection,

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained, and

(c) Basis for award cost or price.

§70.47 Contract administration.

A system for contract administration
must be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients must evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§70.48 Contract provisions.

The recipient must include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions must also be applied to sub-
contracts. :

28 CFR Ch. | (7-1-07 Edition)

(a) Contracts in excess of the small
purchase threshold must contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts in excess. of the
small purchase threshold must contain
suitable provisions for termination by
the recipient, including the manner by
which termination must be effected
and the basis for settlement. In addi-
tion, such contracts must describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
must provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-

contracts exceeding $100,000, the De- -

partment may accept the bonding pol-
icy and requirements of the recipient,
provided the Department has made a
determination that the Federal Gov-
ernment’s interest is adequately pro-
tected. If such a determination has not
been made, the minimum requirements
are to be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The ‘“‘bid guarantee’’ must con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder must,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance bond”
is one executed in connection with a
contract to secure fulfiliment of all the
contractor’s obligations under such
contract.
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(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘“‘payment bond’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
must be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients must
include a provision to the effect that
the recipient, the Department, the
Comptroller General of the United
States, or any of their duly authorized
representatives, must have access to
any books, documents, papers and
records of the contractor which are di-
rectly pertinent to a specific program
for the purpose of making audits, ex-
aminations, excerpts and tran-
scriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors must contain the pro-
curement provisions of appendix A to
this part as applicable.

REPORTS AND RECORDS

§70.50 Purpose of reports and records.

Sections 70.51 through 70.53 set forth
the procedures for monitoring and re-
porting on the recipient's financial and
program performance and the nec-
essary standard reporting forms. They
also set forth record retention require-
ments,

§70.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
must monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §70.26.

(b) Performance reports must be sub-
mitted based on each calendar guarter.
Reports are due thirty days after the
reporting period, unless stated dif-
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ferently in the terms and conditions of
the award. The final performance re-
ports are due ninety calendar days
after the expiration or termination of
the award.

(c) Performance reports must con-
tain, for each award, brief information
on each of the following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
guantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not.met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(d) Recipients are required to submit
the original and two copies of perform-
ance reports.

(e) Recipients must immediately no-
tify the department, in writing, of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, written notification must be
given in the case of problems, delays,
or adverse conditions which materially
impair the ability to meet the objec-
tives of the award. This notification
must include a statement of the action
taken or contemplated, and any assist-
ance needed to resolve the situation.

(f) The Department will make site
visits, as needed.

(g) The Department will comply with
clearance requirements of 5 CFR part
1320 when requesting performance data
from recipients.

{Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-269A, Financial Sta-
tus Report.

(i) Recipients are required to use the
SF-269 or SF-269A to report the status
of funds for all nonconstruction
projects or programs.
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(i1) Reports must be on an accrual
basis. Recipients are not required to
convert their accounting system, but
must develop such accrual information
through best estimates based on an
analysis of the documentation on hand.

(iii) The Department requires the
SF-269, SF-269A, or turnaround docu-
ment to be submitted no later than
forty five days after the calendar quar-
ter. The final report is due ninety days
from the end date of the award.

(b) When the Department needs addi-
tional information or more frequent re-
ports, the following will be observed.

(1) When additional information is
needed to comply with legislative re-
quirements, the Department will issue
instructions to require recipients to
submit such information under the
‘“‘Remarks’” section of the reports.

(2) When the Department determines
that a recipient’'s accounting system
does not meet the standards in §70.21,
additional pertinent information to
further monitor awards will be ob-
tained upon written notice to the re-
cipient until such time as the system is
brought up to standard. The Depart-
ment, in obtaining this information,
will comply with report clearance re-
quirements of 5§ CFR part 1320.

(3) The. Departiient.. will .accept . the
identical information from the recipi-
ents in machine readable format or
computer printouts or electronic out-
puts in lieu of prescribed formats.

(4) The Department will provide com-
puter or electronic outputs to recipi-
ents when such expedites or contrib-
utes to the accuracy of reporting.

fOrder No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.53 Retentfion and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients. The
Department will not impose any other
record retention or access require-
ments upon recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
must be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or

28 CFR Ch. | (7-1-07 Edition)

annually, from the date of the submis-
sion of the gquarterly or annual finan-
cial report, as authorized by the De-
partment. The only exceptions are the
following:

(1) If any litigation, claim, or audit is
started before the expiration of the
three year period, the records must be
retained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
must be retained for three years after
final disposition.

(8) When records are transferred to or
maintained by the Department, the
three year retention requirement is not
applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§70.53(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the Department.

-(d) The Department will request
transfer of certain records to its cus-
tody from recipients when it deter-
mines that the records possess long
term retention value. However, in
order to avoid duplicate recordkeeping,
the Department will make arrange-
ments for recipients to retain any
records that are continuously needed
for joint use.

(e) The Department, its Inspector
General, Comptroller General of the
United States, or any of their duly au-
thorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, Or
other records of recipients that are per-
tinent to the awards, in order to make
audits, examinations, excerpts, tran-
scripts and copies of such documents.
This right also includes timely and rea-
sonable access to a recipient’s per-
sonnel for the purpose of interview and
discussion related to such documents.
The rights of access in this paragraph
are not limited to the required reten-
tion period, but must last as long as
records are retained.

(f) Unless required by statute, the
Department will not place restrictions
on recipients that limit public access
to the records of recipients that are
pertinent to an award, except when the
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Department can demonstrate that such
records must be kept confidential and
would have been exempted from disclo-
sure pursuant to the Freedom of Infor-
mation Act (5 U.S.C. 552) if the records
had belonged to the Department.

(g) Indirect cost rate proposals, cost
allocation plans, etc. Paragraphs (g)(1)
and (g)(2) of this section apply to the
following types of documents, and their
supporting records: Indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particalar group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe Dbenefit
rates).

(1) If submitted for megotiation. If the
recipient submits to the Department or
the subrecipient submits to the recipi-
ent the proposal, plan, or other com-
putation to form the basis for negotia-
tion of the rate, then the three year re-
tention period for its supporting
records starts on the date of such sub-
mission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Department or the subrecipient
is not required to submit to the recipi-
ent the proposal, plan, or other com-

‘putation for negotiation purposes, then

the three year retention period for the
proposal, plan, or other computation
and its supporting records starts at the
end of the fiscal year (or other ac-
counting period) covered by the pro-
posal, plan, or other computation.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

TERMINATION AND ENFORCEMENT

§70.60 Purpose of termination and en-
forcement.
Sections 70.61 and 70.62 set forth uni-
form suspension, termination and en-
forcement procedures.

§70.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraph (a)
(1), (2) or (3) of this section apply.

(1) By the Department, if a recipient
materially fails to comply with the
terms and conditions of an award,

(2) By the Department with the con-
sent of the recipient, in which case the
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two parties must-agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated.

(3) By the recipient upon sending to
the Department written notification
setting forth the reasons for such ter-
mination, the effective date, and, in
the case of partial termination, the
portion t0 be terminated. However, if
the Department determines in the case
of partial termination that the reduced
or modified portion of the grant will
not accomplish the purposes for which
the grant was made, it may terminate
the grant in its entirety under either
paragraph (a) (1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §70.71(a), includ-
ing those for property management as
applicable, must be considered in the
termination of the award, and provi-
sion must be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§70.62 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the Department will,
in addition to imposing any of the spe-
cial conditions outlined in §70.14, take
one or more of the following actions, as
appropriate in the circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Department.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the Department
will provide the recipient an oppor-
tunity for hearing, appeal, or other ad-
ministrative proceeding to which the
recipient is entitled under any statute
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or regulation applicable to the action
involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the Department expressly
authorizes them in the notice of sus-
pension or _termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(c) (1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under

-—‘Exec. Order No. 12549 and 12689 and the

Department implementing regulations
(see §70.13). )

{Order No. 1980-85, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

Subpart D—After-the-Award
Requirements

§70.70 Purpose.

Sections 70.71 through 70.73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§70.71 Closeout procedures.

(a) Recipients must submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The Department may approve
extensions when requested in writing
by the recipient.

(b) Unless the Department authorizes
an extension, a recipient must lig-

28 CFR Ch. | (7-1-07 Edition)

uidate all obligations incurred under
the award not later than ninety cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

(¢) The Department will make
prompt payments to a recipient for al-
lowable reimbursable costs under the
award being closed out.

(d) The recipient must promptly re-
fund any balances of unobligated cash
that the Department has advanced or
paid and that is not authorized to be
retained by the recipient for use in
other projects. OMB Circular A-129
governs unreturned amounts that be-
come delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Depart-
ment will make a settlement for any
upward or downward adjustments to
the Federal share of costs after close-
out reports are received.

(f) The recipient must account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§70.31 through 70.37.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, the Department retains the
right to recover an appropriate amount
after fully considering the rec-
ommendations on disallowed costs re-
sulting from the final audit.

§70.72 Subsequent adjustments
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of the Department to
disallow costs and recover funds on the
basis of a later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §70.26.

(4) Property management require-
ments in §§70.31 through 70.37.

(5) Records retention as required in
§70.53.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Depart-
ment and the recipient, provided the

and
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responsibilities -of the recipient re-
ferred to in §70.73(a), including those
for property management as applica-
ble, are considered and provisions made
for continuing responsibilities of the
recipient, as appropriate.

§70.78 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Department may reduce
the debt by paragraph (a) (1), (2) or (3)
of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Department may charge inter-
est on an overdue debt in accordance
with 4 CFR chapter II, “Federal Claims
Collection Standards.”

APPENDIX A TO PART T0-—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, must contain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts must contain a provision requiring
compliance with Exec. Order No. 11246,
“‘Equal 'Employment Opportunity,” as
amended by Bxec. Order No. 11375, ““Amend-
ing Executive Order 11246 Relating to Equal
Employment Opportunity,” and as supple-
mented by regulations at 41 CFR part 60,
“Office of Federal Contract Compliance Pro-
grams, Equal Employment Opportunity, De-
partment of Labor.” -

2. Copeland *‘ Anti-Kickback” Act (18 U.S.C.
874 and 40 U.S.C. 276c)—All contracts and sub-
awards in excess of §2000 for construction or
repair awarded by recipients and subrecipi-
ents must include a provision for compliance
with the Copeland ‘‘Anti-Kickback’ Act (18
U.8.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, “Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States’). The Act provides that each con-
tractor or subrecipient must be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
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repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient must report all sus-
pected or reported violations to the Depart-
ment.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 must include a provision
for compliance with the Davis-Bacon Act (40
U.8.C. 276a to a-7) and as supplemented by
Department of Labor regulations (29 CFR
part 5, *L.abor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under
this Act, contractors must be required to
pay wages to laborers and mechanics at a
rate not less than the minimum wages speci-
fied in a wage determination made by the
Secretary of Labor. In addition, contractors
are required to pay wages not less than once
& week. The recipient must place a copy of
the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract
must be conditioned upon the acceptance of
the wage determination. The recipient must
report all suspected or reported violations to
the Department.

4. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$2000 for construction contracts and in ex-
cess of $2500 for other contracts that involve
the employment of mechanics or laborers
must include a provision for compliance with
gections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Department of
Labor regulations (20 CFR part 5). Under sec-
tion 102 of the Act, each contractor is re-
quired to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of forty hours. Work in excess of
the standard work week is permissible pro-
vided that the worker is compensated at a
rate of not less than one and one-half times
the basic rate of pay for all hours worked in
excess of forty hours in the work week. Sec-
tion 107 of the Act is applicable to construc-
tion work and provides that no laborer or
mechanic shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work must provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to
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Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment QGrants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S5.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subawards of amounts in excess of
$100,000 must contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Poliution Control Act as amended (33 U.S.C.
1261 et seq.). Violations must be reported to
the Department and the Regional Office of
the Environmental Protection Agency
(EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more must file the re-
guired certification. Bach tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a Member of Congress, officer
or employee of Congress, or an employee of a
Member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier must also disclose any lobbying with
non-Federal funds that takes place in con-
nection witl obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (Ezec. Order
No. 12549 and 12689)—No contract shall be
made to parties listed on the General Serv-
ices Administration’s List of Parties BEx-
cluded from Federal Procurement or Non-
procurement Programs in accordance with
Exec. Order No. 12549 and 12689, ‘‘Debarment
and Suspension.” This list contains the
names of parties debarred, suspended, or oth-
erwise excluded by agencies, and contractors
declared ineligible under statutory or regu-
latory authority other than Exec. Order No.
12549, Contractors with awards that exceed
the small purchase threshold must provide
the required certification regarding its ex-
clusion status and that of its principal em-
ployees.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1985]
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PART 71—IMPLEMENTATION OF THE
PROVISIONS OF THE PROGRAM
I;Rg\é.lD CIVIL REMEDIES ACT OF
9

Subpart A—tmplementation for Actions
Initiated by the Depariment of Justice

Sec.
71.1 Purpose.
71.2 Definitions.
71.3 Basis for civil penalties and assess-
ments.
Investigation.
Review by the reviewing official.
Prerequisites for issuing a complaint.
Complaint.
71.8 Service of complaint.
71.9 Answer.
71.10 Default upon failure to file an answer.
71.11 Referral of complaint and answer to
the ALJ.
71.12 Notice of hearing.
71.13 Parties to the hearing.
71.14 Separation of functions.
71.15 Ex parte contacts.
71.16 Disqualification of reviewing official
or ALJ.
71.17 Rights of parties.
71.18 Authority of the ALJ.
71.19 Prehearing conferences.
71.20 Disclosure of documents.
71.21 Discovery.
71.22 Exchange of witness lists, statements,
and exhibits.
Subpoenas for attendance at hearing.
Protective order.
Fees.
Form, filing and service of papers.
Computation of time.
Motions.
Sanctions.
71.30 The hearing and burden of proof.
71.31 Determining the amount of penalties
and assessments.
71.32 Location of hearing.
71.33 Witnesses.
71.34 Rvidence.
71.35 The record.
71.36 Post-hearing briefs.
71.37 Inftial decision.
71.38 Reconsideration of initial decision.
71.39 Appeal to authority head.
7140 Stays ordered by the Department of
Justice.
71.41 Stay pending appeal.
71.42 Judicial review.
71.43 Collection of-civil penalties and as-
sessments.
71.44 Right to administrative offset.
71.45 Deposit in Treasury of the United
States.
T71.46 Compromise or settlement.
7147 Limitations.
71.48-71.50 [Reserved]

714
7.5
1.6
7.7

71.24
71.25
71.26
127
71.28
71.29
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