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CONTRACT FOR WEED AND SEED SERVICES 

IN POLICE BEATS 4 AND 5 

313107 
THIS CONTRACT FOR WEED AND SEED SERVICES IN POLICE BEATS 

4 AND 5 (this “Contract”) is made and entered, in duplicate, as of February 10, 2009 for 

reference purposes only, pursuant to a minute order adopted by the City Council of the 

City of Long Beach at its meeting on September 23, 2008, by and between THE 

CALIFORNIA CONFERENCE FOR EQUALITY AND JUSTICE, INC., a nonprofit 

California corporation (“Organization”), with offices located at 444 West Ocean 

Boulevard, Suite 940, Long Beach, California 90802 and the CITY OF LONG BEACH, a 

municipal corporation (the “City”). 

WHEREAS, the City has received a grant from the U.S. Department of 

Justice (“DOJ”) for a program that aims to prevent, control and reduce violent crime, drug 

abuse and gang activity to residents of the City in Police Beats 4 and 5 (the “Weed and 

Seed Program”); and 

WHEREAS, the Weed and Seed Program is designed for neighborhoods 

with persistent high levels of serious violent crime and corresponding social problems 

and is a community-based, comprehensive, multi-agency approach to law enforcement, 

crime prevention and neighborhood restoration (the “Weed and Seed Services”); and 

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is 

required to enter into subcontracts with organizations that provide Weed and Seed 

Services to residents of the City in Police Beats 4 and 5 and the City has selected 

Organization as a sub-recipient of grant funds; and 

WHEREAS, Organization provides Weed and Seed Services to residents of 

the City in Police Beats 4 and 5; and 

WHEREAS, the City wishes to support these services by providing Weed 

and Seed Program funds; and 

WHEREAS, the City Council has authorized the City Manager to enter into 
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a contract with Organization that provides the grant funding within a maximum amount 

and program accountability by the City; and 

WHEREAS, Organization agrees to perform services and to provide the 

City with the information and supporting documentation required herein; 

NOW, THEREFORE, in consideration of the terms and conditions 

contained in the Contract, the parties agree as follows: 

Section 1. The above recitals are true and correct and are incorporated 

in the Contract. 

Section 2. 

A. Organization shall provide Weed and Seed Services to 

residents of the City in Police Beats 4 and 5 in accordance with Attachment “ A  
entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C” 

entitled “Office of Management Budget (“OMB”) Circular A-I  IO”, Attachment “D” 

entitled OMB Circular A-1 22”, Attachment “E” entitled “OMB Circular A-1 33”, 

Attachment “F” entitled “Health Information in Compliance with the Health 

Insurance Portability and Accountability Act of 1996 Agreement”, and Attachment 

“G” entitled “Certifications Regarding Lobbying; Debarment, Suspension and Other 

Responsibility Matters; and Drug-Free Workplace Requirements”, all of which are 

attached hereto and incorporated by reference. 

B. Organization shall adhere to all policies, procedures, rules 

and regulations established by DOJ and sources including but not limited to the 

OMB Circulars, Code of Federal Regulations, United States Codes, this Contract, 

the City’s contract with DOJ for the funds dispersed under this Contract, and all 

Information Bulletins issued by the City’s Department of Health and Human 

Services, Human and Social Services Bureau. In addition to and without in any 

way limiting the foregoing, Organization shall comply with all laws and regulations 

set forth in 28 CFR Part 70, Attachment “H”. 

Section 3. The terms of this Contract shall commence at midnight on 
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October 1, 2008, and, unless sooner terminated as provided herein, shall terminate at 

1159 p.m. September 30, 2009. 

Section 4. 

A. Organization shall affirmatively and aggressively use its best 

efforts to seek and obtain all possible outside funding and in-kind cash match at a 

dollar for dollar rate of funds received from the City under this Contract. Further, 

Organization shall maintain cash reserves equivalent to three (3) months of 

funding necessary to provide services under this Contract. 

9. Total disbursements made to Organization under this Contract 

by the City shall not exceed Five Thousand Two Hundred Fifty Dollars ($5,250.00) 

over the term of this Contract. These funds shall be used to provide services 

within the City of Long Beach. Upon execution of this Contract, the City shall 

disburse the funds payable hereunder in due course of payments following receipt 

from Organization of billing statements in a form approved by the City showing 

expenditures and costs identified in Attachment “B”. 

C. The City shall pay to Organization the amounts specified in 

Attachment “9” for the categories, criteria and rates established in that 

Attachment. Organization may, with the prior written approval of the Director of 

the City’s Department of Health and Human Services, or his designee, make 

adjustments within and among the categories of expenditures in Attachment “9” 

and modify the performance to be rendered hereunder stated in Attachment “A”; 

provided, however, that such adjustment(s) in expenditures shall not cause the 

amount of the total budget stated in Attachment “B” to be exceeded. 

D. Organization shall prepare quarterly invoices and submit them 

to the City within fifteen (15) days after the end of the quarter in which 

Organization provided services. Organization shall attach cancelled checks and 

other documentation supporting the charges and documentation of any matching 

funds to each invoice. Failure to submit an invoice and its accompanying 
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documentation within the 15-day period may result in late payment or no payment 

from the City. Submission of incorrect invoices with ineligible/inallocable expenses 

or inadequate documentation shall result in a Disallowed Cost Report. The 

Disallowed Cost Report is intended to provide detail to Organization for the 

purpose of communicating disallowed costs due to reasons of insufficient source 

documentation, ineligible expenses, exceeded line items, and other similar 

reasons. In the event that an item is disallowed in the invoice, Organization will be 

permitted to resubmit the disallowed costs along with adequate source 

documentation, other eligible expenses, and the like in the next invoice. The City 

reserves the right to refuse payment of an invoice (a) received by it thirty (30) days 

after Organization provided the services relating to that invoice; (b) including 

inallocable or ineligible expenses; or (c) for the unauthorized expense of funds 

requiring written approval for budget changes or modifications. 

E. Within thirty (30) days of the date of this Contract first stated 

herein, Organization shall submit to the City invoices, cancelled checks and other 

documentation supporting the charges incurred and required matching funds for all 

expenses incurred prior to the date of this Contract and related to this grant of 

funds. 

F. No later than fifteen (15) days after the completion of each 

twelve-month period (“Operational Year”) during the term of this Contract, 

Organization shall submit to the City a final invoice, scope of work, and 

demographic data of the populations served certified by one of Organization’s 

officers or by its Executive Director. The City reserves the right to refuse payment 

of any outstanding invoice if Organization fails to submit a final invoice and reports 

within fifteen (15) days of the end of the Operational Year. 

G. If the City is unable to draw down funds from DOJ for 

reimbursement to Organization due to failure of Organization to submit required 

fiscal and programmatic documents within fifteen (15) days after the end of the 
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Operational Year, the City cannot guarantee payment to Organization. The City 

will not be obligated to pay Organization for costs incurred unless DOJ releases 

funds to the City. For this reason, failure of Organization to submit the final invoice 

and reports within fifteen (15) days after the end of the Operational Year may 

result in loss of reimbursement of funds. 

H. The City reserves the right to withhold payment of an invoice 

pending satisfactory completion of an audit, as determined by the City in its sole 

discretion, or Organization’s cure of a breach of or noncompliance with this 

Contract, as determined by the City in its sole discretion, after being notified of 

such breach by the City. 

I. All reimbursement by the City is contingent upon the City’s 

receipt of funds from DOJ. The City reserves the right to refuse payment of an 

invoice until such time as it receives funds from DOJ sufficient to cover the 

expenses in the invoice. 

Section 5. 

A. Organization’s records relating to the performance of this 

Contract shall be kept in accordance with generally accepted accounting principles 

and in the manner prescribed by the City. Organization’s records shall be current 

and complete. The City and DOJ, and their respective representatives, shall have 

the right to examine, copy, inspect, extract from, and audit financial and other 

records related, directly or indirectly, to this Contract during Organization’s normal 

business hours to include announced and unannounced site visits during the term 

of the Contract and thereafter. If examination of these financial and other records 

by the City and/or DOJ reveals that Organization has not used these grant funds 

for the purposes and on the conditions stated in this Contract, then Organization 

covenants, agrees to and shall immediately repay all or that portion of the grant 

funds which were improperly used. If Organization is unable to repay all or that 

portion of the grant funds, then City will terminate all activities of Organization 
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under this Contract and pursue appropriate legal action to collect the funds. 

Alternatively, to the extent the City has been refusing payment of any invoices, the 

City may continue to withhold such funds equal to the amount of improperly used 

grant funds, regardless of whether the funds being withheld by the City were 

improperly used. 

B. In addition, Organization shall provide any information that the 

City Auditor and other City representatives require in order to monitor and evaluate 

Organization’s performance hereunder. The City reserves the right to review and 

request copies of all documentation related, directly or indirectly, to the program 

funded by this Contract, including by way of example but not limited to case files, 

program files, policies and procedures. Organization shall provide all reports, 

documents or information requested by the City within three (3) days after receipt 

of a written or oral request from a City representative, unless a longer period of 

time is otherwise expressly stated by said representative. 

C. If Organization spends $500,000 or more in Federal funds in 

an Operational Year, then Organization shall submit an audit report to the City in 

accordance with OMB Circular A-I33 no later than thirty (30) days after receipt of 

the audit report from Organization’s auditor or no later than nine (9) months after 

the end of the Operational Year, whichever is earlier. If Organization spends less 

than $500,000 in Federal grant funds in an Operational Year, submission of the 

audit report is optional. 

Section 6. 

A. In the performance of this Contract, Organization shall not 

discriminate against any employee, applicant for employment or service, or 

subcontractor because of race, color, religion, national origin, sex, sexual 

orientation, AIDS, AIDS related condition, age, disability or handicap. 

Organization shall take affirmative action to assure that applicants are employed 

or served, and that employees and applicants are treated during employment or 
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services without regard to these categories. Such action shall include but not be 

limited to the following: employment, upgrading, demotion or transfer; recruitment 

or recruitment advertising; lay-off or termination; rates of pay or other forms of 

compensation; and selection for training, including apprenticeship. 

B. Organization shall permit access by the City or any other 

agency of the County, State or Federal governments to Organization’s records of 

employment, employment advertisements, application forms and other pertinent 

data and records for the purpose of investigation to ascertain compliance with the 

fair employment practices provisions of this Contract. 

Section 7. 

A. In performing services hereunder, Organization is and shall 

act as an independent contractor and not as an employee, representative or agent 

of the City. Organization’s obligations to and authority from the City are solely as 

prescribed herein. Organization expressly warrants that it will not, at any time, 

hold itself out or represent that Organization or any of its agents, volunteers, 

subscribers, members, officers or employees are in any manner officials, 

employees or agents of the City. Organization shall not have any authority to bind 

the City for any purpose. 

B. Organization acknowledges and agrees that (a) the City will 

not withhold taxes of any kind from Organization’s compensation; (b) the City will 

not secure workers’ compensation or pay unemployment insurance to, for or on 

Organization’s behalf; and (c) the City will not provide and Organization and 

Organization’s employees are not entitled to any of the usual and customary 

rights, benefits or privileges of City employees. 

Section 8. This Contract contemplates the personal services of 

Organization and Organization’s employees. Organization shall not delegate its duties or 

assign its rights hereunder, or any interest herein or any portion hereof, without the prior 

written consent of the City. Any attempted assignment or delegation shall be void, and 
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any assignee or delegate shall acquire no right or interest by reason of such attempted 

assignment or delegation. 

Section 9. Organization shall indemnify and hold harmless the City, its 

Boards, Commissions, and their officials, employees and agents (collectively in this 

Section “City”) against any and all liability, claims, demands, damage, causes of action, 

proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs, 

and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly 

or indirectly, out of any negligent act or omission of Organization, its officers, employees, 

agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”), 

breach of this Contract by Organization, misrepresentation or willful misconduct by 

Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’ 

compensation. Independent of the duty to indemnify and as a free-standing duty on the 

part of Organization, Organization shall defend the City and shall continue such defense 

until the Claim is resolved, whether by settlement, judgment or otherwise. Organization 

shall notify the City of any Claim within ten (IO) days. Likewise, the City shall notify 

Organization of any Claim, shall tender the defense of such Claim to Organization, and 

shall assist Organization, as may be reasonably requested, in such defense. 

Section I O .  

A. Organization shall procure and maintain at Organization’s 

expense (which expense may be submitted to the City for reimbursement from 

grant funds allocated to Organization if itemized on Attachment “6”) for the 

duration of this Contract the following insurance and bond against claims for 

injuries to persons or damage to property that may arise from or in connection with 

the performance of this Contract by Organization, its agents, representatives, 

employees, volunteers or subcontractors. 

( I )  Commercial general liability insurance (equivalent in 

scope to IS0 form CG 00 01 11 85 or CG 00 01 11 88) in an amount not 

less than One Million Dollars ($1,000,000) per occurrence and Two Million 
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Dollars ($2,000,000) general aggregate. Such coverage shall include but 

not be limited to broad form contractual liability, cross liability, independent 

contractors liability, and products and completed operations liability. The 

City, its Boards and Commission, and their officials, employees and agents 

shall be named as additional insureds by endorsement (on City's 

endorsement form or on an endorsement equivalent in scope to IS0 form 

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no 

special limitations on the scope of protection given to the City, its Boards 

and Commissions and their officials, employees and agents. 

(2) Workers' Compensation insurance as required by the 

California Labor Code. 

(3) Employer's liability insurance in an amount not less 

than One Million Dollars ($1,000,000) per claim. 

(4) Professional liability or errors and omissions insurance 

in an amount not less than One Million Dollars ($1,000,000) per claim. 

(5) Commercial automobile liability insurance (equivalent 

in scope to IS0 form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) 

in an amount not less than Five Hundred Thousand Dollars ($500,000) 

combined single limit per accident. 

(6) Blanket Honesty Bond in an amount equal to at least 

fifty percent (50%) of the total amount to be disbursed to Organization 

hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to 

safeguard the proper handling of funds by employees, agents or 

representatives of Organization who sign as the maker of checks or drafts 

or in any manner authorize the disbursement or expenditure of said funds. 

If delivering services to minors, seniors, or persons with disabilities, 

Organization's Commercial General Liability insurance shall not exclude coverage for 

abuse and molestation. If Organization is unable to provide abuse and molestation 
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coverage, it can request a waiver of this coverage from the City. The City’s Risk 

Manager will consider waiving the requirement if Organization can demonstrate to the 

satisfaction of the City’s Risk Manager that Organization has no exposure, that the 

coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is 

desired, Organization must submit a signed document on Organization’s letterhead to the 

Director of the City’s Department of Health and Human Services, who will forward it to the 

City’s Risk Manager, providing reasons why the insurance coverage should be waived. 

Waivers will be considered on a case by case basis. 

B. Any self-insurance program, self-insured retention or 

deductible must be separately approved in writing by the City’s Risk Manager or 

hidher designee and shall protect the City, its Boards and Commissions, and their 

officials, employees and agents in the same manner and to the same extent as 

they would have been protected had the policy or policies not contained retention 

or deductible provisions. Each insurance policy shall be endorsed to state that 

coverage shall not be reduced, non-renewed or canceled except after thirty (30) 

days prior written notice to the City, and shall be primary and not contributing to 

any other insurance or self-insurance maintained by the City. Organization shall 

notify the City in writing within five (5) days after any insurance required herein has 

been voided by the insurer or cancelled by the insured. 

C. Organization shall require that all contractors and 

subcontractors that Organization uses in the performance of services hereunder 

maintain insurance in compliance with this Section unless otherwise agreed in 

writing by the City’s Risk Manager or hidher designee. 

D. Prior to the start of performance or payment of first invoice, 

Organization shall deliver to the City certificates of insurance and required 

endorsements for approval as to sufficiency and form. The certificate and 

endorsements for each insurance policy shall contain the original signature of a 

person authorized by that insurer to bind coverage on its behalf. In addition, 
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Organization shall, within thirty (30) days prior to expiration of the insurance 

required herein, furnish to the City certificates of insurance and endorsements 

evidencing renewal of such insurance. The City reserves the right to require 

complete certified copies of all policies of Organization and Organization’s 

contractors and subcontractors, at any time. Organization shall make available to 

the City’s Risk Manager or hidher designee during normal business hours all 

books, records and other information relating to the insurance coverage required 

herein. 

E. Any modification or waiver of the insurance requirements 

herein shall only be made with the approval of the City’s Risk Manager or hidher 

designee. Not more frequently than once a year, the City’s Risk Manager or 

hidher designee may require that Organization, Organization’s contractors and 

subcontractors change the amount, scope or types of coverages required herein if, 

in his or her sole opinion, the amount, scope or types of coverages herein are not 

adequate. 

F. The procuring or existence of insurance shall not be 

construed or deemed as a limitation on liability relating to Organization’s 

performance or as full performance of or compliance with the indemnification 

provisions of this Contract. 

Section 11. 

A. 

DOJ and as required herein. 

B. 

Organization shall provide reports as required by the City and 

In addition to, and not in substitution for, other terms of this 

Contract regarding the provision of services, Organization shall not: 

(1) Represent that it is, or may be deemed to be, a 

religious or denominational institution or organization or an organization 

operated for religious purposes that is supervised or controlled by or in 

connection with a religious or denominational institution or organization. 
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(2) In connection with costs of its services hereunder, 

engage in the following conduct: 

(a) discriminate against any employee or applicant 

for employment on the basis of religion; 

(b) discriminate against any person seeking housing 

or related supportive services only on the basis of religion or limit 

such services or give preference to persons on the basis of religion; 

(c) provide religious instruction or counseling, 

conduct religious worship or services, engage in religious 

proselytizing, or exert other religious influence in the provision of 

services or the use of facilities and furnishings; 

(3) The portion of the facility used for supportive services 

only assisted in whole or in part under this Contract or in which services are 

provided that are assisted under this Contract shall contain no sectarian 

religious symbols or decorations. 

C. Organization shall provide Weed and Seed Services to 

residents of the City in Police Beats 4 and 5 with assistance in obtaining: 

(1) Law Enforcement Services, Community Policing 

Services, Prevention/lnterventionmreatment Services and Neighborhood 

Restoration Services that will contribute to the prevention, control and 

reduction of violent crime, drug abuse and gang activity. 

D. Organization certifies that it will comply with all documents, 

policies, procedures, rules, regulations and codes identified in Sections 2 and 11 

of this Contract, and such other requirements as may from time to time be 

promulgated by DOJ. 

E. Organization shall execute the Certifications Regarding 

Lobbying; Debarment, Suspension and Other Responsibility Matters; and Drug- 

Free Workplace Requirements in the form shown on Attachment “G”. 
12 
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Section 12. Organization certifies that it has established a Drug-Free 

Awareness Program in compliance with Government Code Section 8355, that it has 

given a copy of said Program to each employee who performs services hereunder, that 

compliance with the Program is a condition of employment, and that it has published a 

statement notifying employees that unlawful manufacture, distribution, dispensation, 

possession or use of a controlled substance is prohibited and action will be taken for 

violation. 

Section 13. The City shall facilitate the submission of all reports required 

by DOJ based on information submitted by Organization to the City. The City shall act as 

the primary contact for Organization to DOJ for services provided under this Contract. 

The City shall facilitate directly to DOJ the submission of any information related to all 

financial and programmatic matters in this Contract, including but not limited to 

reimbursements of grant funds, requests for changes to Organizations’ budget, requests 

for changes to Organization’s application for grant funds and requests for changes to 

0 rg aniza tion’s Technical Submission . 

Section 14. All notices required hereunder shall be in writing and 

personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt 

requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn: 

Manager, Bureau of Human and Social Services, and to Organization at the address first 

stated herein. Notice shall be deemed given on the date personal delivery is made or the 

date shown on the return receipt, whichever is earlier. Notice of change of address shall 

be given in the same manner as stated herein for other notices. 

Section 15. The City Manager or hidher designee is authorized to 

administer this Contract and all related matters, and any decision of the City Manager or 

designee in connection herewith shall be final. 

Section 16. Organization shall have the right to terminate this Contract at 

any time for any reason by giving thirty (30) days’ prior notice of termination to the City, 

and the City shall have the right to terminate all or any part of this Contract at any time for 
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any reason or no reason by giving five (5) days' prior notice to Organization. If either 

party terminates this Contract, all funds held by Organization under this Contract which 

have not been spent on the date of termination shall be returned to the City. 

Section 17. This Contract, including all exhibits and attachments hereto, 

constitutes the entire understanding of the parties and supersedes all other agreements, 

oral or written, with respect to the subject matter herein. This Contract shall not be 

amended, nor any provision or breach hereof waived, except in writing by the parties that 

expressly refers to this Contract. 

Section 18. The acceptance of any service or payment of any money by 

the City shall not operate as a waiver of any provision of this Contract, or of any right to 

damages or indemnity stated herein. The waiver of any breach of this Contract shall not 

constitute a waiver of any other or subsequent breach of this Contract. 

Section 19. This Contract shall be governed by and construed pursuant to 

the laws of the State of California, without regard to conflicts of law principles. 

Section 20. In the event of any conflict or ambiguity between this Contract 

and one or more attachments, the provisions of this Contract shall govern. 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 
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IN WITNESS WHEREOF, the parties have caused this document to be duly 

?xecuted with all formalities required by law as of the date first stated above. 

THE CALIFORNIA CONFERENCE FOR 
EQUALITY AND JUSTICE, INC., a 

, 2009 

r n k  i r  , 2009 

27 ,2009 

President 
BY 

Am-u li .f 
Type or Print Name 

‘I 0 rg a n izat i on” 

CITY OF LONG BEACH, a municipal 
corporation 

Assistant City Manager 

B y y ;  

This Contract is approved as to form on hd. zo I 2009. 
/ ’  

BY a 
15 
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Attachment “A” 



City of Long Beach I 

Police Beats 4 and 5 Weed and Seed Grant 2008 - 2009 I 

Scope of Work 

AGENCY NAME: The California Conference for Equality and Justice, Inc. CONTRACT NUMBER: 

Program Objective: To provide 3 sessions of "Conflict Resolution- Youth Leadership Training" classes (three 1 .&hour sessions). Provide 1 session Of 
"Leadership Training" classes (one 9 hour session). 

Participants will gain the skills necessary to become leaders and 
mediate interpersonal conflict effectively. 

2. Provide "Leadership Training" classes (one session). Provide the 20 
Weed and Seed Steering Committee and staff with leadership and 
sustaina bility training 

Total Unduplicated Clients Served:l I 

I 

I 

1 
I 
I 
i 

! 
~ 

I 

I 

PAGE ... A,.... OF --.. L.... PAGES 1 
WSG 08-OS-CCEJ-Scope of Work-.xls 1/6/2009. 12:29 PM 



Attach m e n t " B" 



ITEMlPERSONNEL 

1. Conflict Resolution- Youth Leadership 

pGik.1 BUDGET JUSTIFICATION 

$1,650 11 hours @ $150.00 per hour (4.5 hours of training + 6.5 hours of preparation time) 

WSG 2008-2009 

2. Leadership Training 

TOTAL PERSONNEL 

$3,600 24 Hours @ $150.00 per hour (9 hours of training + 15 hours of preparation time) 

($5,250Total Personnel to be Reimbursed 



Attach m e n t “C” 



215.3fi 111taW’~blf: pr0pCl’B. PARJS 200-214 [RESERVED] 216.37 pI’OJ)Ol’t.\, t,l‘USl. ~oktLlOnSkill1. 

P1LOCUILBMDIW &‘Al.luARUsS PART 275-UNIFORM ADMINISTRA- 
TIVE REQUIREMENTS FOR GRANTS 21h.go purpost 01 procurement stmdards. 
AND AGREEMENTS WITH INSTITI)- 216.41 I~eclplenl responsil11llLies. 
T ~ O N S  OF HIGHER EDUCATION, 
HOSPITALS, AND OTHER NON- 215.44 Procurement procedures. 
PROFIT ORGANIZATIONS (OM3 216.45 Cost and price analysis. 
CIRCULAR A-1 10) 

216.42 Codes of conduct. 
215.13 Competltlor1. 

216.46 Procurement records. 
216.47 Contract adniinistration. 
215.48 Contract pI’OVlSlOnS. 

Sec. 
215.0 hbD\lt thls part. REPORTS AND ~ E C O ~ S  

Subpart A-General 215.60 Purpose of reports and records. 
215.51 Monltorlng and reporting program 

215.1 Purpose. DerIorniance. 
216.2 Definltions. 216.52 ~ n a n c i e ~  reporting. 
215.3 Effsct on otlier issuances. 215.53 Retention and access requirements 

216.5 Subawards. 
215.4 Deviations. fol’ records. 

TERMMATIOW XND ENFORCEMENT 

Subparf B-Pre-Award Requirements 216.60 Purpose of terminntion and enforoe- 

. ~. .. - . . .  . 

ment. 
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215.11 Pre-awar0 policies. 216.62 Eniorcement. 
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Subpurl C-Pod-Award Requirements SIONS 

FINANCIAL AND PlLOGnAM MANAGEMENT AUTHOIUTY: 31 u.8.c. 503; 31 u.8.C. 1111; 41 

3 CFR. 19GT~1970. P. 216.20 Pul’llose of finallcial and pro~ram 

216.21 Standards ior ijnancia~ management. 93’. 

215.22 P;~.ymcnl. n tlierwlse 11 oLed, 
216.23 CosI. sliuinC 01’ nii3clilng. 
216.24 Pro~rsm income. $216.0 About. Ihirj prirt. 

(a) PUTJJOSC. This parl; ~ o i i k ~ i i i s  OIgE 215.25 navlsioii or I iod~ct ,  and )~rograrn 

guidr~iice t o  Pecleral slgeilcies or1 Lhe ad- 
%16.27 Allorv:~bli! cusks. minisLration of gl’aiiti~ Lo anrl agree- 
2ih.zn Pcrittd of ~.V;~~.IIIII~~,V O ~ I U I I ( I S .  menta wil;li insbi tutioii:i 01 higher edn- 
21b.29 Contlltio~ial erenipLions. G a t i  011, hosp ih l s ,  mid ol;lio~ iion -pro€it 

orgaiiizatioiis. The piidr~iict: sets fo~%li 
sl;anclarcls €01. obLsiiiing oonsist,encg 

%ls.aU ~ l l l ’ J , O t l C  O f  JWOJXYLY StiLlldX.l’Ck. i ~ i i c l  uniiormiI;y iii t h e  aEencies’ adinin- 
216.33 ~liSlll’Zll~LX! CD\ ’Wagc.  istration or Lhose grants aitd awee- 

m 83’1 t s  . 

crty . sided herein, t h e  standards sel. I ~ r t h  in 

Ul.L>’.  Ly-eucies. 11 any f i L k ~ l , i i  t.e s j ~ u c i i i c a l l ~  

U.S.C. 405; Reorganization Plan No. 2 of 1970; 
E.O. 11641, 35 FE 10737, managcnion 1. 

systems. SUUILGE: G!I FR. 26201, 1f1;tY 11, 2004, ultlcss 

Jila11s. 
Z16.2G I~oIl-PHdWitl >LUBILS. 

I’ILOI’ERTI’ IC;’l’/iNlJ/rlLI>S 

Zl$.:j2 ICCd Jil’Op~l%J‘. 
216.39 ~ C d u l ’ h l l g - O \ \ l I l u d  Slid f?XWllJl\. JII’OJI- 

( I J )  /I7J,PhXLbi~Z/.?]. (1) EXt:CJ>t. as pl’o- 
21h.34 -Ei~ol~~metiL.- ~- ~ - .  . ..- ~. . ~ ~ ~ 

215.36 s ~ ~ ~ ~ ~ ~ ~ J ~ ~  o ~ ~ l o , ~  e?:pc,ldn~jlo D l ~ O , ~ -  Miib JXWL are ~ ~ ~ p l i c a b l e - t o  all F-erleral . . 
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~iiw;crI 11m j)olicio; or spcclfic rixiuire- 
inoii1;s i,haL dlffcr from the! r.tantlard:: 
~ ~ i * t i v ~ O c ! t I  in I;his XJaI-L, thc: provisions ol 

(%) ‘T’lio provisions o r  whparts A 
l~,Iirr)ii[:l~ I) o f  (;his par’t. tihall IN! ap~~li6:d 
l)g F‘c!tlcr;Ll aKcnc:lc:fi \;(I rociplcnLfi. Re.- 
c i p k i i L s  nha.11 ;~,pp\~r t h e  provialons of 
i;limo ffu11p:~rL:i I;o suhreclpion tr; Per- 
f o r * n i  In[? ~11111::1;11,71 t;! vc. wor lt under grani;r! 
;i.iitl ajimcment;s [;hat :ire pas~od 
t;hroii\:li or a.warrlod by tho prlrciary co- 
clplont,, I f  :iuc;h mt)rociplonl;~i :Lre OrKa- 
~nl~~/.at;lons c l w w l h e d  III piLr:igraph (a) Or 
1.1ii:; flncl;lon. 

(3)  This part. d ~ o r i  riot. apply LO grants, 
c:oiitraol;f;. or‘ ol;hor agreemonk3 he- 
:;wwn the Federal Government and 
unlti; of Sts1,e or local governments 
c:civered by OMB Circular A-102, 
“Grants and Cooperative Agreements 
with State and Local Governments”I 
::.nd the Federal agencies’ grant6 man- 
agement, common rule (see 8215.5) 
wliich standardize the administrative 
rcxluirenrents Ti’wleral agencies impose 
011 State and local grantees. In addl- 
t,ion, suimwards and contracts to Stake 
or looal rovc!rnrrlents are not, covered 
hy  this part. However, this parb appllar; 
t,o subawards rriadc: by State and )oca1 
governments tLJ orgxnizati (ins covered 

(4) Pedcral agencies may apply the 
provisions of subparts A through D of 
this part, Lo oommercial organizations, 
foreign governments, organizations 
unrler ‘;he jurisdicfion of foreign gov- 
e rnrrients, arid in ternatio rial arganixa- 
tlons. 

(c) O M B  tesponstbillties. OMB is re- 
sponsible for: 

( l j  Issuing and maintaining the guid- 
ance in this par t .  

(2) Interpreting the policy require- 
ments in this p a r t  and providing assist- 
ance to ensure effective and efficient 
implemen tat1 on. 

(3) Reviewing Federal agency regula- 
tions implementing the guidance i n  
this part, as required by Executive 
Order 12866. 

( 4 )  Granting a n y  deviations to Fed- 
eral agencies from the guidance in this 
part, a6 provided in 8215.4. Exceptions 
will only be made in particular cases 

Irhl !  fll;;J,t,ll lot! sha l J  govern 

bJ‘ this part. 

2 CFR Ch. I/ (1-1-06 Edlfion) 

wnerc: adr.c{uat;c ~us~lfi:::i .I,~o~i I!; p!’c:- 
sen t d .  

gowrrii-ncn t.-wi d c: oornp! i iiii f:r! w I 1.11 1;li (! 

guldan(:(: 111 thls part. 
(d )  I+:dera/ ac/c?i,c?/ responsibililics ‘I’lit: 

I.ic:a(l o f  o a o h  Fc?tleral arenc:y l,lit~,l~ 
;J,Wardf; and adm1nlr:torc win 1;s and 
agroczmon (;R subject, t,o l;he gUiOMice 117 
thlg parl; 1s renponsihlo for: 

(I) 1rnpletnon~;lng the guldmoc i n  
nubparts A through D of thFfi part, by 
adoptlng I;ho lariruage In those sui)- 
parts unlens tlifrsrenl. provlsionfi are rb- 
quirod by P~tloral sht;iit;(! 01‘ arc ayi -  
proved h y  0 M E .  

(2) Ensuring I;hal. Ihc ajieric:y’s cnm- 
ponents and subcomponc:nts c:omply 
with the agency’s implenientation 01 
the guidance in subparts A through r) 
of this part. 

(3) Reqaesting approval from OMB 
for deviations from the  guidance in 
subparts A through D of this part in 
situations where the guidanoc! rqu i r e s  
that, approval. 

(4) Performing other functions spccj- 
find In thifi part. 

[e) Relutionsn1p to pT(!WJUs muan(!c 
The guidance in this  part previously 
was issued as OMB Circular A-110. Sub- 
parts A throug-fi D of this part; contain 
the guidance Lhat vns In the attach- 
ment t o  the  OMB circular. Appendix A 
to this par t  contains the guidance tha t  
was in the appendix to the attachment. 

(f) Information. Contuct. Purthcr lntor- 
mation concerning this part, may be ob- 
t,ained by contactlng the Office of Fed-  
eral Financial Manqement, Offloe of 
Management and Budget, Washington, 
DC 20503, telephone 1202) 395-3993. 
(6) Termznution Redew Date. This part 

will have a policy review three years 
from the date  of issuance. 

(5) Conductlrig broad nv 

Subparf A-General 
5215.1 Purpofie. 

This part establishes uniform admin- 
istrative requirements for Federal 
grants and agreements awarded to in- 
stitutions of higher education, hos- 
pitals, and other non-profit organiza- 
tions. Federal awarding agencies shall 
not impose additional or inconsistent 
requirements, except a s  provided in 
5 215.4, and 5 215.14 or unless specifically 

‘See 6 CFR 1310.9 for availability of OMB 
circulars. 
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wIf,lioi~ 1, iur1;her oh1lg;il;l~)ii Lo t h e :  F‘cd- 
era1 Covcrnmont;. An  rxample or cx- 
c!mi?l, ~irogcrtg ;J.U Chorl t y  is contalned 
III I;ht: Poderal Grant, and  Cooperative 
h\:roc!rricnl; hcl, (31 1J.S.C. WE), for 
prnport;y ncqulretl unrlcr an a,ward I;o 
conduol. 1)asio or a p p l l o d  reAearch by a. 
noii..profiL, histli;ul;ion of higher edu- 
c:al,lon or non-profit, organizaGion 
wh ow prlncipal purposo I H  con d u  ct lng 
scl enbl f l c  reaewch. 

( 0 )  F’uleral aioarding aqenci/ means 
Liie PIodoraI agency I;hal, provltlcs an 
a.wartl I;o tho recipient. 

(11) Fcdcral /unds autltorfzerl means the 
l;ol;ti.l amount of Federal funds oblt- 
~:i~l;ed by Lhe Federal Government for 
u w  by Lhp. recipient. This amount mag 
1nc:lude any aulihorized carryover o€ un. 
ohligated funds from prior funding pe- 
rlods when permitted by agency regula- 
1; ions or agency implementing instruc- 
t1i)ns 

(q)  Federal share of real property, 
equipment, or supplies means that per- 
::cnt,%gr. of the property’s acquisition 
rcosts anti img improvement expendl- 
I;ures paid wiLh Federal funds. 

( r )  Fund ing  period. means the period of 
l,ime when Federal funding is available 
for obligation by the recipient. 

is) intangible property and debt instru- 
ments means, but is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
5 s  loans, notes and other debt instru- 
ments, lease agreements, stock and 
other instruments of property owner- 
ship, whether considered tangible or in- 
t angl ble . 

(t) Oblznations means the amounts of 
orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require pnyment by the recipient dur- 
ing the same or a future period. 

(u) Outlays or expenditures means 
charges made to the  project or pro- 
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, outlays are the  sum of 
cash disbursements for direct charges 
for goods and services, the  amount  of 
indirect expense charged, the value of 
third party in-kind contributions ap- 
plied and the amount of cash advances 
and payments made to subrecipients. 
For reports prepared on an accrual 
basis, outlays are the  sum of cash dis- 

2 CFR Ch. I1 (1-1-06 Edition) 

bursements for direct charges J O T  goods 
and services, the amount of indirect CY- 
pense incurred, the value of In-lclnd 
contributions applied, and t h e  net; in- 
croa,se (or  decroase) in the 8.imourif;s 
owed by the recipicnt, Tor R ( J o ~ : ;  a n d  
ol;lier proportg received, lor scrvIc,cs 
performed tty ctmplog~os. (:oiit;rai:Lor~, 
subreclptonts and oLhur papoos anti 
other amounts I)ecomlng owed uritlor 
progranifi Coy whlch no curront; servlcxx 
or pcrforrnanoc: are required. 

( v )  I’ersonal propert?/ moans propcrt;y 
or any kind oxcopt roal projxrtg I(, 
may be tariglblc. havlnK pl1ysir:al c:cIs1;-. 
ence, or lntangiblc. having no  physlcol 
exlstence, such as copyrights, patcnts.  
or securities. 

(w)  Prior approval means written ap- 
proval by an authorized officisLl evi- 
dencing prior consent. 

( x )  Program income means gross in- 
come earned by the recipient t h a t  is di- 
rectly generated by a supported actfv- 
ity or earned as a result of the award 
(see exclusions in 6216.24(e) arid i h ) I  
Program income includes. b u t  is n o t  
limited to. income from fees for scrv- 
ices performed, the use or rental of r c d  
or personal property acquired under 
federally-funded projects, the salt: o f  
commodities OF Items fabricated under 
an award, license fees and royalties on 
pa tmts  and copyrights, and interest  on 
loans made with award funds. Interest  
earned on aclvances of Federal funds is 
not program income. ExcepC as other- 
wim provided In Federal awarding 
agency regulations or the I;errns and 
conditions of the award, program in- 
come does n o t  include the receipt of 
principal on loans, rubabes, credits, dis-  
counts, etc.,  or interest earned on any  
of them. 

(y) Pruject costs means all allowable 
costs, as set forth in the applicable 
Federal cost  principles, incurred by a 
recipient and  the value of the contribu- 
tions made by third parties in accom- 
plishing the objectives of the award 
during the  project period. 

(z) Project period means the period es- 
tablished in  the award document dur- 
ing which Federal sponsorship beglns 
and ends. 

(aa) Property means, unless otherwise 
stated, real  property, equipment, in- 
tangible property and debt instru- 
ments. 

12 I ATTACHMENT.. c _ _ _ _  1 I PAGE OF .-:$!?.. PAGES 1 
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(hb) Ileal p ~ ~ p c ~ t ? /  ~neans  land. 1nclu0- 
i i l g  land ~n~provemc~itz,  strucLures aiid 
aq]~urLenmices bli creto,  hi 1, excludes 
mov:t.l)le inachinery and eyui ]mien 1. 

(cc) Hecipienf means ai1 organizatio~i 
r e c e i v i n ~  financial assistance direcLly 
from Petleral awarding agencies t o  
carry out a project or program. The 
term inclorles public a n d  private inst]. 
tutions of higher education, public and 
private liospitals, and other quasi-pub- 
lic and private noli-profit organizations 
such as, but not limiter1 to, community 
action agencies, research insti tutes,  
educatioiial associations, and health 
centers. The term may include coni- 
niercial organizations, foreign or inter.  
national organizations (such a s  agen. 
cies of the United Nations) which are 
recipients, subrecipients, or contrac- 
tors 01’ subcontractors of recipients or 
subrecipients a t  the discretion of the  
Federal awarding agency. The  term 
does not include government-owned 
contracLor-operated facilities or re- 
searcn centers providing continued 
support for mission-oriented, large- 
scale programs tha t  a re  government- 
owned or controlled, or a re  designated 
as €ederallg-funded research a n d  devel- 
opment centers. 

(dd) Research. w i d  development means 
all research activities, both basic and 
applied, and all development activities 
that are supported a t  universities, col- 
leges, and other non-profit insti tu- 
tions. “Research” is defined as a sys- 
tematic study directed toward fuller 
scientific lrnowledge or understanding 
of t h e  subject studied. “Developn~ent” 
is the  syslematic use of knowledge and 
understanding gsined €rom research dj- 
rected to\wrd Llie production of uselul 
materials, devices, systems, or metli- 
ods, including- design and dei~elopment 
of proI,otypes and j~rocesses. The term 
rescarcli also includes activit ies i n  
volving t h e  training- of indiviclaals in 
researcli techniques where such :~cbivi- 
Lies ui;ilizc Lhe same facilities as oLher 
resciti~cli and development activities 
i111d where such activities are n o t  in- 
cluded i l l  Li ic insLruct;ion funct;ion. 

(eel 5712d/ C L I ( I L L T ~ S  means a gran t  or 
c:oo] iei*ati ve agre en1 en t 11 o t  exceeding 
t h e  small purch~se thi*eshold fixed at, 

[ff) , S u I ~ ~ ~ i u c a . d  nicans ai1 award of l i -  
L a i i w  i l l  the forin of 

- (11 -IJ,E.C. ?In3(llj_(currentlj~ $>~,gvD)... . 
. - . . . 
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lllOXJf?Jr, or p r o l ~ e r t ~ ~  in  lieu of money. 
m a d e  under ai1 a w m l  by it recipient. Lo 
a11 eliglblc subrecipient. 01’ 1)y a sub-  
I-ecipient to  a lower bier subrecipienl. 
The term includes financial assistance 
wheii provided by any lefiil agreemenL, 
eveii i f  the aEreement is csllerl a. con- 
tract ,  b u t  does not include procure- 
ment of goods and services nor does 11 
include any form of assistance which is 
excluded from the definition of 
“award” in 5 215.2(e). 

(gg) Sub~ecipieni means the legal en t i -  
t j 7  to which a suhaward is made a n d  
wliich is accountable to the recipient 
for the  use of the funds p ry ided .  The 
term may include €orei,rrli or in te r -  
national organizations (such as ag-en- 
cies of t he  United Nations) at  the dis- 
cretion of the Federal awarding agen- 
CY. 

(hh) Supplies means all  personal prop- 
erty excluding equipment, intangible 
property, and debt instruments as de- 
fined i n  this section, and inventions of 
a contractor conceived or first ac tua l ly  
reduced t o  practice in the  performance 
of work under z funding agreement  
(“subject inventions”), as defined in 37 
CPR par t  401, “Rights t o  Inventions 
Made by Nonprofit Organizations and 
Small Business Firms Under Govern- 
ment Grants,  Contracts, and Coopera- 
tive Agreements.” 

(ii) Suspmsion. means an action by a 
zedera1 awarding agency that tempo- 
.arilg withdraws Federal sponsorship 
inder an anward, pending corrective ac- 
,ion by the recipient 01’ pending a decj- 
,ion to  terminaLe the sward by t h e  
Pederal awarding agency. Suspensioii 
sf an award is a separate acMon Prom 
uspension under Federal agrencj~ wgu- 
~ t i o n s  implementing E.O.  1,2599 (51 FR. 
370, 3 CPR, 19OG Comp., p. 1119) a n d  K O .  
ZGB9 (54 FR. 34131, 3 CFR. 1909 Comp., p. 
ti), “Debarment and Susl~ension. ” 
( j j )  Yernzinulzo~~ means i;he cancella- 
on of Federal sJ~onsorship, iii whole or 

I liart, under im ag-~~eement aL a n y  
me l ~ r i o r  Lo the  date of u o m ~ ~ l e t i o n .  
(klr) T1iil.d ?JUT!.?/ i?r-ki?rd cniitribz~tions 
eans the  value of non-cash contribu- 
ons l~rovided )JS no11-Fec1eral Lliird 
tiUes. Third Iiarty in-kind c o ~ i t ~ i ) i u -  
DIX nisy be i l l  the form of real prop- 
L y ,  equipincnl, su]l]?lies and oLher ex- 

tocls and services r l i i ~ x L l y  )mie€it;ing 
. ~- .. .. ~ ~~ ~ 

!iIdablG pi*Opertjr, and U1e~ -valse -of ~ - - - . ~~ ..~ ~ ~~ ~~~. 
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:Lii(l :;~J~?Clfkally identifiable I;o the 
~)i'(~l(!i:L o r  prog'ram. 

f I I ) lliaiiquzdated obligatzons, for finan- 
clal reports prepared on a cash basis, 
imcm:; the amount of obligations ln- 
(:iirtwI b y  the recipient; that, have not 
Ii(!nii p:Lld. For reports prepared on oil 
:i~:(:riiod ~x)~endi turo  Iia.sis, I,liey rsp- 
wwiii, t;hc iLmoun I; of ( J b ~ i [ p h ~ O I l ~  111. 
c:urrcld b y  I;he recipient, for which an 
oil Llay hnf; not, beon reoordod. 

( rnn i )  linobligated { J U ~ U ? ~ C C  moans tho  
] ) ( J ~ % ~ l ) i l  or Clic funds authorized by tho 
Fi:dcr$Ll awardlap agency t h a t  has not 
br!nii ~ b l i ~ a t ~ d  by the reciptent; and Is 
dotorintnod by deducting the cumw 
1al;lvo obllgutlons frum the cumulative 
f'iiiid3: authorlzed. 

inn) ~~ilxc~J7Jel'ed. indirect cas1 means 
(;he dlfference between the amount 
awarded and the amount which could 
ki:i,ve been awarded under the recipi- 
~111,'s anproved riejiotiated indirect cost 
raLe 
(00) Mlorfcing capital advance means a 

procedure whereby funds arc! advanced 
IrlJ the recipient to cover its estimated 
dishursernent, needs for a given initial 
period. 

b 21C.3 

For awards subject to this par t ,  all 
administrative requirements of codi- 
fied program regulations, program 
manuals, handbooks and other non- 
regulatory materials which are incon- 
sistent wlth the requirements of this 
pa r t  sliall be superseded, except, to the 
extent they are required by s ta tu te ,  or 
a.ut;horized in accordance with the devl- 
ationr; provision in 6 215.4. 

5 215.4 Devintions. 
The Office of Management and Budg- 

et  (OMB) may grant  exceptions €or 
classes of grants or recipients subject 
to the requirements of this par t  when 
exceptions are not  prohibited by stat- 
ute. However, in the interest of max- 
imum unlformity, exceptions from the 
requirements of this part  shall be per- 
mitted only In unusual circumstances. 
Federal awarding agencies may apply 
more restrictive requirements to a 
class of recipients when approved by 
ONiB. Federal awarding agencies may 
apply less restrictive requirements 
when awarding small awards, except 
for those requirements which a re  stat- 

Effect, on other isnunnces. 

2 CFR Ch. II (1-1-06 Edition) 

utory Esoeptions on a, c:;mc-by-casc: 
basis may also he ma.de b? li'c!dorrzJ 
awarding agencies. 

!i 215.6 Srihnwnrcls. 
Unless Roctlcns ol tliifi pari, spoclfl- 

cally exclude wbredpients from oov-  
orage, !;lie provifiionfi of l;11k part nholl 

work under awardfi If fluch ~ i ih r '~c l~? I -  
eiits ore Institutions of higher otlu- 
c:al;ion, hospl6als or nthor non-proflt, 01'- 

ganlzatlons. S ta te  and local govclrn- 
ment, RUbrecipientf4 arc? subject, I;o t h o  
provisions of regulations 1mplemenl;lng. 
the granLs management; common rule. 
"Uniform Administrative Require- 
ments for Grants and Cooperative 
Agreements to State and Local Gov- 
ernments," published at 7 CPR parts 
3015 and 3016, 1 0  CPR part  600, 13 CFR 
part  143, 15 CFR part 24, 20 CFR part, 
437, 22 CFR. part 1.35,24 CPR parts 44, 05, 
111, 511, 570, 571, 576. 590, 850, 002, 906. 
941, 968, 970, and 980, 28 CPR. part 66, 29 
CPR. partfi 97 and 1410, 32 CFR part 278, 
34 CPR, pa r t s  71 and 80, 36 CFR part, 
1207, 38 CFR part  43,40 CFRpurts 30, 31, 
and 33, 43 CFR. partl2, 44 CFR. par t  13, 
46 CFR par t s  74, 92,602, 1157, 1174, 11.83, 
1234, and 2016, and 19GFR. part, 10. 

169 FR 26201, May 11. 2n04. a8 amondotl %I. 70 
PR 51080, Aug. 31, Z005l 

b@ alJpllC3d !XI eUbreCi~Jif3llk pCrform~llI? 

Subpart B-Pre-Award 
Requirements 

5 215.10 PurpoRe. 
Sections 216.11 through 216.1.7 pre- 

scribe forms and Instructions and other 
pre-sward mat te rs  to be used in apply- 
ing for Federal awards. 

8215.11 Pre-award poiioies. 
(a) Use of Grants and Cooperative 

Agreements, and Contracts. In each in- 
stance, t h e  Federal awarding agency 
shall decide on the appropriate award 
instrument (Le., grant, cooperative 
agreement, or contract). The Federal 
Grant a n d  Cooperative Agreement Act 
(31 U.S.C. 6301-OB) governs the use of 
grants, cooperative agreements and 
contracts. A grant or cooperative 
agreement shall be used only when the 
principal purpose of a transaction is to  
accomplish a public purpose of support 
or st imulation authorized by Federal 
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State, local g.overnine~iL, o r  other  re- 
cipient wlien carrying out bhe activl ty 
cont;emplated in bhe agreement. ” Con- 
tracts shall be used when t h e  priiicipal 
purpose is acquisition of ‘property or 
services for  t h e  direct benefit or use of 
t he  Federal Government. 

(b) Public Notice and Priority Set- 
ting. Federal awarding agencies shall 
notify the public or Its inteiided fund- 
ing priorities for discretionarY grant 
programs, unless funding priorities are 
established bg Federal s ta tu te .  

8215.12 Forms for applying for Fed-  

(a) Federal awarding agencies shall 
wmply with the applicable report 
clearance requirements of 5 CFR part  

,1320, “Controlling Paperwork Burdens 
on tne Public,” with regard t o  all 
forms used by the Federal awarding 
agency in place of or’ as a supplement 
to  the Standard Form 424 (SF-424) se- 
ries. 

(b) Applicaiits shall use the SF-424 
series or those forms and instructions 
prescribed by the Federal awarding 
agency. 

(e)  For Federal programs covered b y  
E.O. 12372, “Intergovernme1~ta1 Review 
of Federal Prorrams,” (47 FR 30959, 3 
CPR, 1982 Comp., p. 197j the applicant 
shall complete klie appropriate sections 
of t he  SF-424 (Application for Federal 
Assistance) indicating wheLher the ap- 
plication was  subject t o  review bg the 
State Single Point of Contact (SPOC). 
The name and address of the S P O C  for 
a. partjcular SLate can lie obtained from 
the Peder~~1 awarding agency or t h e  
Cutcdog o/ Ferlercd Doiizestic Assislance. 
The SPOC shall advise the applicant 
wl~ether the prograin for which applica- 
tion is nxtdc has been selecled by tha t  
Skite for. iwiew.  

(clj Federal awarding agencies tllat; do 
not; use Llie SF-424 form should iiidI- 
catr? whel;her Hie application is sul~iect  
1.0 review by the State undei’ E.0. 12372. 

eral assistance. 

- - -  ~. - - - .  91!j113 Debtlpenf .  and suspension. 
... - .  ~ 

Pederi~l a.v:arding agencics slid re- 
cipienLs slxt11 com~ily with Federal 

assistance awards and subawards, and 
in certain contracts under those 
awards and  subawards. 
(70 FR 51079. hug .  31, 20D61 

$215.14 Special award conditions. 
If an applicant or  recipient: has  a his- 

tory of poor performance, is not  finan- 
cially stable, has a management sys- 
tem t h a t  does not meet the standards 
prescribed in this par t ,  has not  con- 
formed t o  the terms and conditions of 
a previous award, or is no t  otherwise 
responsible, Federal awarding agencies 
niay impose additional requirements as 
needed, provided that such applicant or 
recipient is notified in  writing as to: 
the nature  of the additional require- 
ments,  the reason why the additional 
requirements are being imposed, t h e  
nature of the corrective action needed, 
the t ime allowed for’ completing the  
corrective actions, and t h e  method for 
requesting reconsideration of tne  addi- 
tional requirements imposed. Any spe- 
cial conditions shall be promptly re- 
moved once the conditions that 
prompted them have been corrected. 

$215.15 Metric system of measure- 

The Metric Conversion A c t ,  as 
amended by tjie Omnibus Trade a n d  
Competitiveness hct (15 U.S.C. 205) de- 
clares t h a t  the  metric system is the  
preferred measuremenL system for U.S. 
trade and commerce. The ho t  requires 
eadi Federal agency t o  establis11 a d a t e  
or daks in consultation wlth t h e  Sec- 
r e t a ry  of commerce,  when the metr ic  
;ystem of measurement will be used i n  
Lhc agency’s procurements, grants, and 
> t h w  business-related actjvities. Met,- 
-ic impl em ent;aLioii miLg Lake 1 ong er 
,vliere t h e  use of t h e  system is in i l ; i s l l~  
mpractical or likely t o  cause signifj- 
;ani, inefficiencies i n  the accomplish- 
neiit, of iederally-funded activities. 
Mleral awarding agencies shall iol10\\~ 
,lie provisions of E . 0 ,  12770, “A‘IeLric 
Jsag-e in li’ederal Governn~en t  Pro- 

ment. 

. .  . . I . % d ’  (66 FR-35Uu1, -3 C F R ,  -1%)1-COJ>l]I;-, . - ~~ ~ ~ 
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4 2115. I(; Ilcfiource Connarvntion ;ind 

I l n t l n i ,  Lhe Act .  any Sta1,e agency or 
:t~(!n(:y of a polltical suhdlvlslon of a 
zSlxei8c whloh is uslng appropriated Ped- 
oi%I funds niust, comply with sec1;lon 
(i1102. Socl;lon 6002 requires that; prof- 
crciice Ix glvon in procurement pro- 
r x m s  to !;he purchase of specific prod- 
uc1;s c:oiii;atnlnfi. recyclod niatcrlals 
ldo!il;li’Jotl In guldellnes dovolopod by 
i h !  li~nviroiimeiital Prol;c?ctlon Rgonoy  
(I“P.4) (10 CFR, parts 247-2151), Accord- 
Inrrlg, &l;sto and local 1nGtltut;toiw of 
h LfThor Hducatlon, hospitals, and non- 
profit, organizations that; receive direct 
F‘c!dcral awards or other Federal funds 
f hall give preference in their procuro- 
mcnt# programs funded with Federal 
funds to  the purchase of recycled prod- 
ucts pursuant t o  the EPA guidelines. 

!i 216.17 Certifications and representa- 

Unless prohibited by statute or codi- 
fied ragulation, each Federal awarding 
agency is authorized and encouraged to 
allow recipients to submlt oertifi- 
cations and repreaentations required 
h g  sl;atute, executive order. or reguls- 
tion on an annum1 basis, if the recipi- 
~ 2 1 t ~  have onroing and continuing rela- 
tionships w i t h  the agency. Annual cer- 
tifications and representations shall be 
signed by responsible officials with the 
authority to ensure recipients’ compli- 
ance with the pertinent requirements. 

Subpart C-Post Award 
Requirements 

Ik!(:riwry Act. 

tions. 

PlNANCIAL AND PROGRAM MANAGEMENT 

Purpose of financial and pro- 

Sections 215.21 through 215.28 pre- 
scribe standards for financial manage- 
ment systems, methods for making 
payments and rules for: satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de- 
termining allowability of cost, and es- 
tablishing fund availability. 

5 216.21 Standards for financial man- 

(a) Federal awarding agencies shall 
require recipients t o  relate financial 

$216.20 
P a m  management. 

agement systems. 

2 CFR Ch. II (1-1-06 Edition) 

dsca 1x1 performance da ta .  and ~ I C V ~ ~ O J J  
unlt, cost, mforrnntion wherievar pra.c:- 
tical. 

(n j Recipiencs’ financial mariagc!meri 1, 
systems shall provide for t h e  following. 

( l j  Accurate, currenl; and corn~ilotx! 
cllsclosiire of [;he flnancial rosults o f  
cla.ch federally-spomored project or  
proEram in scoordance wlth the roporl;- 
Lng requlromants H ~ I ;  forth In 5 215.52. If 
a Fedora1 awarding sgoncy raquires I”- 
LmrtinfT on an accrual basis from a. re. 
clplent l;hat, malntntn~ lbs rwords  o n  
othcr than an accrusl basis, the roclpl- 
enL shall not; be required Lo e.qtahlts11 
an accrual accountlng system. These 
rocipients may develop such sc:crual 
data for i ts  reports on the basis of a n  
analysis of the documentation on hand. 

(2) Records Lhat identify adequately 
the  source and application of funds for 
federally-sponsored activities. These 
records shall contain information per- 
taining to Federal awards, authoriza- 
tions, obligations, unobligated ba l -  
ances, assets, outlays, income and in- 
terest. 

(3) Effective control over and u -  
countability for sll funds, property and 
other aasets. Recipients shall ade- 
clua1;ely safeguard all such assc!ts a n d  
assure they a re  used solely for author- 
ized purposes. 
(1) Comparison of outlays wlth budg- 

et  amounts for each award. Whenever 
appropriate, financial information 
should be related t o  performance a n d  
unit  cost data. 

(5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the 1J.S. 
Treasury arid the issuance or redemp- 
tion of checks, warrants or payments 
by other moans for program purposes 
by the recipient. To the extent that the  
provisions of the Cash Management Im- 
provement Act (CMIA) (Pub. L. 101-453) 
govern, payment methods of S t a t e  
agencies, instrumentalities, and fiscal 
agents shall be consistent with CMIA 
Treasury-State Agreements or t h e  
CMIA default procedures codified at 31 
CFR par t  205, “Withdrawal of Cash 
from the Treasury for Advances under 
Federal Grant and Other Programs.” 

(6) Written procedures for deter- 
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the  applicable 

’ 
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Fetleri~l cosl. ~ i r i n c i ~ ~ l e s  and t h e  terms t h e  ac~;ual dist~ursernents b a r  the recipl- 
~ L I I ~  c;onclll;io~rs of t l i k  a ~ a r d .  e11 1, organizaLion lot. direcl  yrograni or 

(71 Accouiitiiir records incl~ldiiig cost, project cosLs and t;he pro~)ortionaLe 
accountiiig- records Lhsl. are  s~ ip j~or  Led share of any allowable indirecl. O O S ~ S .  
by sourGe docuinenLatioii. (c) Whenever possible, advances sllall 

(c) Wrhcre the Pederr~l Govermnent ),e consolidated t o  cover a~iticipal~ed 
guarantees or insures the repsginent. or cash needs for all awards niade 1131 the  
money borrowed by Llie recipieiiL, the Federal awarding agency t o  the recipi- 
Federal awarding agency, aL its discre- ent. 
t ion,  may require adequate bonding (1) Arlvance payment mechanisms in- 
and insurance if the bonding and insur- clude, bu t  are no t  limited to, T r e a s u v  
ance requirements of the recipient are clieck am1 electronic funds  transfer. 
n o t  deemed adequate to  protect the ill- (2) Advance payment mechanisms are 
terest of the Federal Governnient. subject t u  31 CFE. part 205. 

( d j  The Federal awarding aEencg may (3) Recipients shall be authorized t o  
require adequate fidelity bond coveragre submit requests €or advances and reim- 
where the recipient lacks sufficient bursements at least  monthly wllen 
coverage t o  protect t he  Federal Gov- electronic fund transfers are not  used. 
ernment‘s interest. (d) Requests for Treasury check ad- 

(e) Where bonds are required in the vance payment shall  be submitted on 
situatiolis described above, the  bonds SF-270, “Request for Advance or Reim- 
shall be obtained from companies hold- 
ing certificates of authority as accept- 
able sureties, &s prescribed in  31 CFR 
part 223, “Surety Companies Doing 
Business vritli the United S ta tes .”  

9 215.22 Payment, 
(a) Payment methods shall  minimize 

the t ime elapsing between &he transfei 
of funds from the United S ta t e s  Treas- 
ury and the issuance or redemption of 
cliecks, warrants, or payment  by other 
means by the recipients. Payment 
methods of State agencies or instru- 
mentalities shall be consistent with 
Treasury-State CNIA agreements or 
default procedures codified at 31 CFR 
part  205. 

(b) Recipients are Lo b e  paid in ad- 
vance, provided they main ta in  or dern- 
onstrate the willing.ness to  maintain: 

(1) Writteii procedures l;liat minimize 
tlie Lime elapsing- beLween the Lransfer 
of funds and disliursenient by  the re- 
cipienl, a n d  

(2) Fin,zncial inanagemenL systems 
LIiaL nieel. the standards for fund con- 
tsol and ;~ccounLabiliL;y as esbablished 
i n  gZlS.21. Cash advances to a i ~ x i p i e n t  
oi~ganizalion shall lie l imited t,o t h e  
minimum aniounts needed a n d  ix 
timed to  be i i i  accordance with Llie ;LC- 

t,aal, imniediate cash rec~~iiremanLs of 
Llie recipienL organizaLion in carsying 
out. Lhe ~iurpose of Llie appro\mI pro- 
gram OF ]n:oject, -The. -liming . al!~! 
amount  of cash scls:~nces shall I J ~  8s 
close as is it~lmi~iisLisGj~~ely leasilile Lo 

. - 

bursement,” or o ther  forms as rnay be 
authorized by OMB. This forni is  not t o  
be used when Treasury check, advance 
payments a re  niade to the recipient 
automatically through the  use of a Pre- 
determined payment  schedule or if pre- 
cluded by special Federal awarding 
agency instructions for electronic 
funds transfer. 

(e) Reimbursement is t h e  preferred 
method when the  requirements i n  
$215.12(b) cannot be met .  Federal 
awarding agencies rnay also use this 
method on any construction agree- 
ment,  or if the  major portion of t he  
construction project is accomplished 
Lhrough private marke t  Bnancing or  
Federal loans, a n d  t h e  Federal assist- 
ance consti tutes a. mjnor portion of the 
project. 

( l j  M’hen &he reimbursement method 
is used, t h e  Pecleral awarding a p n c y  
shall m a k e  payment. within 30 d a y s  
aft,er receipt of t h e  billing, unless tlie 
bill in^ is improper. 

(2) ICecipients shall be :iutliorized to  
submil recjnesL for reimbursenie~iL at 
least montlily ~ 1 1 e n  electronic funds 
transfers aw not. used. 

(i’) If a i~x ip ien t .  cannot meet. Lhe c r -  
Leria for  advance paymenls and the 
Federal awarding agency 11:~s tleter- 
mined that ~.eimburseinenl~ is not fea- 
slble l~ecause tlie i ~ z i p i e n t  lacks suffj- 
cienl, working capitsl ,  Llie Federal 
aw;Lrding :tg e2ic3‘ may provide cas11 on a 

Lhis ]iroc:ediire, Lhe F(xiera1 m’~wdiiig 
woi’king CiLjiiLal a i l v a n ~ e  3 a s i s ; ~ U n d e ~  ~ -- -- - - . - .. . 
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~i.i:oii(~y sl~all advsnoe cash Lo the re- 
::ij)lciii, bo cover Its estimated disburse- 
nici i l .  iirreds lor an initial period gen- 
o~a.lly goared t o  the awardee's dis- 
I ) i i rsIn~ aycle. Thereafter, the Federal 
;i,w;wMng agency shall reimburse the 
, . ,lpicnI, for lts actual cash dishurse- 
t-ric:nCs. The working capital advance 
nic:I,hod of  payrnonl; shall nol, be iisrxl 
L'or rociplonts unwilling o r  iinable I;o 
p ~ ~ ~ l d c  I;lmely advancos Lo Lheir wli-  
t~iic:lplonl, I,(J meec tho subr(+ciplenl;'s a(:- 
I; IIA (:ash dlabursemon 1;s. 

(6) 'Po bhe axLen1; avallahle. reclpl- 
 out^ rihall  disburse fundfi available from 
re~isylrienl;~ Lo and lntorast earned on a 
rtmolvlng fund, program Income, re- 
l ~ l ; e s ,  rofunds, con tract  settlements, 
;J.ildik reooveries and interest earned on 
I :  uch funds  before requesting' additional 
c:tsh payments. 

(11: Unless otherwise required by stat- 
u i,c, Federal awarding agencies shall 
n o t  withhold payments for proper 
cliarges made by recipients at any time 
daring khe project, period unless para- 
Kmphs (h)( l )  or (2) of this section 
a.pply . 
(1) A recipient has failed bo comply 

with the project objectives, the terms 
a.nd aondttlons of Lhe award, or Federal 
reporting requirements. 
(2) The recipient or subrecipient is 

delinquent in a debt to the United 
States as defined in OMB Circular A- 
129, "Managing Federal Credit Pro- 
grams." Under such conditions, the 
Fedora1 awarding agency may, upon 
reasonable notice, inform the recipient 
that, payments shall  no t  be made for 
ohligations incurred after a specified 
date until the conditions a re  corrected 
or the indebtedness to  the Federal Gov- 
ernment is liquidated. 

(i) Standards governing the  use of 
banks and other insti tutions as deposi- 
tories of funds advanced under awards 
are as follows. 

(1) Except for si tuations described in 
paragraph (i)(2) of this section, Federal 
awarding agencies shaIl not require 
separate depository accounts for funds 
provided to a recipient or establish any 
eligibility requirements for deposi- 
tories for fund6 provided to a recipient. 
However, recipients m u s t  be able t o  ac- 
count for the receipt, obligation ancl 
expenditure of funds. 

2 CFR Ch. II (1-1-06 Edltion) 

(2j hdvances of Petleral funds shall be 
dcposited and maintained in insurcd 
accounts whenever possible. 

( j )  Consistent with the ne.tAonal ~ 0 a 1  
of cxpanding Lhe apport;unll;ia!; Tor 
women-awned and mlnorlty-ownod 
buGinesfj cnterprl,ses, recipicnLs shall lir: 
encouraged to uw woman-owned ai id  
minority-owned k1a11l:s (a hank vrhloki Is 
owned at, loaSl, 60 JJerCellt, by Womcri oi' 
r n l i z o i ~  1;)' firoup rtinnihers). 

(Irj  R.eciplonts Allall malnLaln a d -  
viLnoos of F'ederal fundfi in InterosI, 
boaring a(:counI;s, unless paragraphs 
( lc)( l )< (2) or  ( S j  of Lhls 8ect;ion apply. 

(1) Thc recipient receives tess t2ia.n 
$120,000 in Federal awards per gear. 

(2) The best; rcssonably available in- 
terest, bearing account would not  be ex- 
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not, be feasible within the 
expected Federal and non-Federal cash 
resources. 

(1) For those entILios where CMIA 
and its implenientinl: regulations at, 31 
CPR. part., 205 [lo ncit apply, 1nI;eresl. 
aarried on Federal rdvanc:c:s deposi tod  
In Inlierest bearing accounts shall be 
remitted annually to Department of 
Health arid Human Services, Payment  
Management System, Rockville, MD 
20052 Interest; amounts up to E 5 0  por 
year may be retained by the recipient 
for administrative oxpense. S ta te  uni- 
versities and hospltale shall comply 
with CMIA, as i t  pertains to interest,. If 
an en t i ty  subject toCMTA uses i t s  own 
funds to pay pre-award costs for discre- 
tionary award6 without prior written 
approval from the Federal awarding 
agency, it waives its r ight to recover 
the interest  under CMIA. 

(m) Except as noted elsewhere in this 
part, only the  folloring forms shall be 
authorized for the recipients in re- 
questing advances an0 reirnburse- 
ments. Federal agencies shall not re- 
quire more than an original and Lwo 
copies of these forms. 

(1) SF-270, Request for Advance or 
Reimbursement. Each Federal award- 
ing agency shall adapt the SF-270 as a 
standard form for all nonconstruction 
programs when electronic funds trans- 
fer o r  predetermined advance methods 

1 1 ATTACHMENT ........L .;... 
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itre 1101. used. Federal awardiiig agen- 
cies, howcve~~, 1121ve Lhe option of using 
Lhis l o r n  lo). coiistruction jii*ograms in 
lieu ol Lhe SP-271, “Out lay  fieport and 
Iiequesl for Ileirnl~tirsemenl~ for Con- 
struction Pi*ograms.” 

(2) SF-271, Outlay Report a n d  Re- 
quest for Reimbursement for Construc- 
tion Programs. Each Federal awarding 
agency shall adopt the SP-271 as the 
standard form to be used foi, requesting- 

’ reimbursement for construction pro- 
grams. However, a Federal awarding 
amncs  niazv substitute t he  SF-270 

(1) Tlic certified v i ~ l u e  of Llie rem:tiw 
 in^ lllc of 1;he property ~*er:orded In Lhe 
recipient’s L L C ~ O L I ~   tin^ reuoi.ds a l l  the  
time of donation. 

(2) The currenL fair market value. 
However, when there is sufficien1 JUS- 
tification, the Federal awarding agen- 
cy may approve tlie use of Lhe cur ren t  
fair market  value or the doiiaLed prop- 
erty, even i f  i t  exceeds the certified 
value at, t l ie  time of donation t o  the 
project. 

(d) Volunteer services furnished by 
professional and technical personnel, 

&en h e  FLderal awarding agencj’ de- 
termines that i t  provides adequate in- 
formation t o  meet Federal needs. 

5 215.23 
(a) All contributions, including cash 

and third party in-kind, shall  be ac- 
cepted as part of the recipient’s cost 
sharing or niatching when such con- 
tributions meet all of the  following cri- 
teria. 

(1) Are verifiable from t h e  recipient’s 
records. 

(2) Are not included as contrihutions 
for any other federallyassisted project 
or program. 

(3) Are iiecessarg and reasonable for 
proper and efficient accomplishment oi 
project 01’ program objectives. 
(4) Are allowable under the  applica- 

ble cost principles. 
( 6 )  Are not paid by t h e  Federal Gov- 

ernment under another award, except. 
where authorized by Federal s t a tu t e  t o  
be used for cost sharing or mat,ching. 

( G )  Are provided for in the  approved 
budget w h n  required by the Federal 
awarding agency. 

(‘7) Conform Lo other provisioiis of 
Lhis psrl, as spplicable. 

(1)) Unrecovered iiidirecL costs may be 
iucluded as part  of cost sharing 01’ 
maLching only wltli Llie prior approval 
of t h e  Fctleral awarding agency. 

( c j  Vi~lues for recipient contributions 
o l  seivjces ~ L I I ~  prol~ertg shall b e  estab- 
lislied in i ~ c c o r d r ~ i ~ e  witli Clie apjilica- 
tile cosL priiiciples. If a Federal award- 
ing a ~ e n c j ~  itu thorizes recipienLs t.0 do- 
m t e  liuildings or lalid for  construction/ 
faciiities aaqaisil;ioii projects or long- 
Lerni use, the vnlne (if 1;he donated 

- - - - ~ -]11:opert;3’ LoI-cost sh&qilig or matching 
shall lit: the lesser of j ~ a i * ; ~ ~ > i p l i s ~  (c)(l) 
01’ (2) of t,liis sectioii. 

Cost sharing or matching. 

49 

1 

2 

consultants, and  other skilled and un- 
slrllled labor may be counted as cost 
sharing or  matching i f  the service is  an 
integral a n d  necessary part  of an ap- 
proved project or program. Rates  for 
volunteer services shall be consistent 
with those paid for similar work in t h e  
recipient’s organization, In those in- - 
stances in whicl~ the required skills are  
not found in  the  recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor mar- 
ke t  in  which th6 recipient competes for 
the kind of services involved. I n  either 
case, paid fringe benefit;s t h a t  a r e  rea- 
sonable, allowable, anti allocable may  
be included in  the  valuation. 

(e) When a n  employer other than the  
recipient furnishes the  services of an 
employee, these services shall be val- 
ued at the  employee’s regular r a t e  of 
pay (plus an  amount of fringe benefits 
that  are reasonable, allowable, a n d  al- 
locable, hu t  exclusive of overhead 
costs), provided these services a re  in  
tlie same skill for which the employee 
is nornially paid. 

(E) Donated supplies may inclade 
such items as expendable equ i~ imen t ,  
office sugplies, 1a)~oratorj~ suplilies or 
worksliop and classroom sul~plies.  
Value assessed to donaled supplies in- 
cluded in the  cost, sharing or maLching 
share shall be reasonalile tin cl shall I J O L  
exceed tlie fair  mar%rel, value of Llie 
iirol~erty at the Lime of Lhe donation. 
(g) The method useti for cleLerniining 

:osL shwing or malcliine l o r  donateti 
:cjuipnient, buildings and  l a n d  for 
,~li icli  t i t l e  passes t,o t h e  recipieiil, ma.p 
liffer accordinfi Lo l;he l iu~~posa of tlie 
 ward, i f  paragraphs (g)(l) or (2) of Lhis 
;ectioii apj~ly. 

s i s t  the  rec i~ i icn l~  i n  the accj~i: j i t io~i 
- .  

(1) If t h e  ])Lll’JJoSe Of tllP ;\.V~’&l’d AS t,O ~ ~ ... - . 
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of c!rlaIpnient. buildings or land. Lhc 
I.ol.i~I V:J.IW or the donated property 
n1:i.g he claimed as cost sharing or 
nia.l,ohlng 

( 2 )  l r  t,Iic purpose o f  the award is to 
siii)I)oi% ncl;ivitler: t ha t  require the use 
o f  oqulpnient,, buildings or land ,  nor- 
mxlly only deprociatlon or use chargcs 
lor oqulpmeni; and buildlngs may h e  
madc. Howovor. the ful l  value of nquip- 
nionl; or o(;hor oapltal atwets and Fair 
ronI,al charaes for land may be allowed, 
provided bhal; (;he Pedcral awarding 
agaiic:y has approved tho c:liarges. 

01) The value of donal,ed properby 
~ h ~ ~ , l l  hc determined In accordance wll;h 
:;he usual accounting poljciea of the re- 
c t p l e n l ,  wlth the following qua1ifica.- 
I;lons. 
(11 The value of donated land and 

buildings shall not exceed i t s  fair mar- 
I x t ;  value at the t ime of donation to 
the recipient as established by an inde- 
pendent appraiser (e.g., certified real 
property appraiser or General Services 
hdministrstion representative) and 
certified by a responsible official of the 
recipient. 

( 2 )  The value of donated equipment, 
shall not, exceed the fair market value 
of c!quipment, of Lhe same age and con- 
t l l t i on  at; the time of dona.tlon. 

(3) The value of donated space shall 
riot; exceed the fair rental value of com- 
parable space as established by an inde- 
pcndcnt, appraisal of comparable space 
and facilities in a privately-owned 
building In the same locality. 

(4 )  The value of loaned equipment 
shall n o t  exceed its fair rental value. 

( 5 )  The following requirements per- 
tain to the recipient's supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services shall be docu- 
mented and, to the extent feasible, sup- 
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate- 
rial, equlpment, buildings and land 
shall be documented. 

5 215.24 Program income. 

(a) Federal awarding agencies shall 
apply the standards set forth in this 
section in requiring recipient organiza- 
tions to  account for program income 

2 CFR Ch. I I  (1-1-06 Edition) 

rclated to projects financed i n  wliolc or 
in p,rt; wl  th Federal funds. 

(b )  Except, as provided In pnrajirapti 
(h) of this section. program income 
earned during the project, porlod shall 
be retalnod by the rc!cipianl and. In a(:- 
cordan(:(.: W I  t h  Fedoral awardlnp; agencg 
rc?guIaI;ionH or Lhc Inrms and coridI- 
t l o n ~  of !;he award, shall b c  used in  onc 
or more of the wags Hstml in the f o l -  
lowing. 

( 1 )  Added I;o fund:: commltted t,o t,hc 
projcrcf; by thc Podersl a.w:~r.ding. ;~,g(:li(:~ 
and recipiont and U M J ~  Lo further cligl- 
ble projecl, or prog-ram objectlves. 

(2) U S Q ~  Im finance the  non-Federal 
share of the projecl, or program. 

(3) Deducted from the totnl prolecl. 01' 
program allowable cost 111 determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When an agency authorizes Lhe 
disposition of program income as de- 
scribed in paragraphs (b)( l )  or (h)(2) of 
this section, program income in excess 
of any l imits stipulated shall be used in 
accordance with paragraph (l1)(3) of 
this section. 

(d) 'In t,he ovent; that 1;he li'otleral 
awarding agencg doe6 not specify i n  its 
regulations or tho ternis and condi- 
tions of the award how program incmme 
is to be used, parapaph (h)(3) of this 
section shall apply automatically to 
all projects or programs except re- 
search. For awards that support re- 
search, paragraph (b)( l )  of this secLion 
shall apply automatically unless Lhe 
awarding agency indicates in the terms 
and conditions another a1 ternative on 
the award o r  t h e  recipient is subject to 
special award condltions, as indicated 
in 5215.14. 

(e) Unless Federal awarding agency 
regulations or the terms and condi- 
tions of t he  award provide otherwise, 
recipients shaIl have no obligation to 
the  Federal Government regarding pro- 
gram income earned after the end of 
the  project period. 

(f) If authorized by Federal awarding 
agency regulations or the terms and 
conditions of the award, costs incident 
t o  the generation of program income 
may be deducted from gross income to  
determine program income, provided 
these costs have n o t  been charged to 
the  award. 
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(6‘) Proceed:; from the sale of ~il’operty 
sh;tl! b k  handled i i i  accordance with the 
iw~iiironieiits oj the Property St,an(l- 
ards (see $216.30 throug.11 $216.37). 

(11) Uniess Federal awarding agency 
~*egulstions 01’ the terms and condition 
of the award provide otherwise, recipi- 
enLs sliall have no obligation t o  the 

S215.25 

(G) The I ~ i c l u s I o ~ ~ ,  unless witived 1131 
the F‘erleral awarding q m c y .  of oosLs 
t;hat. require prior a])p~~oval 111 accord- 
ance with any of the €ollow1ng, as a]>- 
plicable: 

(1) 2 CFR. pa r t  220, “CosL Pr i~ ic ip les  
for Educational lnstitutions (OME! Cir- 
cular A-21j;” 

Federal Government with respect t o  
progrram income earned from license 
fees and royalties for  copyrighted ma- 
terial, patents, patent applications, 
trademarks, and inventions produced 
under an award. However. Pa t en t  and 
Trademai‘k Amendments (36 U.S.C. 18) 
apply t o  inventions niade under an ex- 
perimental, developmental, or research 
award. 

$215.25 Revision of budget and pro- 

(a) The budget plan is the financial 
expressioii of the project or program as 
approved during the award process. It 
may include eitlier the  Federal and 
non-Federal share, or only the Federal 
share, depending upon Federal award- 
ing agency requirements. It shall be re- 
lated t o  performance for program eval- 
uation purposes wlienever appropriate. 

(b) Recipients are required to  report  
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For iionconstruction awards, re- 
cipients shall request prior approvals 
fTom Federal awarding agencies for one 
or more of the following program or 
) i u d p t  relaLed reasons. 

(1) Clinnge in the scope or the objec- 
Live of the project or program (even i f  
there is  no associated budget revision 
requiring. prior written approval). 

(2) Cliaiige in a ltey person specified 
in  the aplilicaLion or a.warrl clocunienL. 

(3) The absence €01. more Llit~n Lhree 
months, or a 25 percenL iwluctioii in 
Lime devoted t o  Llie project, by Llie ap- 
provet1 project director or principal in- 
vesti gatur.  

(4 )  T h e  iiced for additional Federal 
fiuiding. 

(5) The Lransfer or amounts budgeted 
lor, indirect. costs Lo absorb increases in 

- ..direc:.t costs, 01’ vice ver-s?~~ If apj)rov@ 
is rwluired b y  bhe Pede~-al  awarfing 
itg.ency 

gram plans. 
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(ii) 2 CPR part 230, “CosL Principles 
for Nan-Profit Organizations (OMB Cir- 
cnlar A-122);” 

(iii) 45 CPR. part  74, Appendix E, 
“Principles for Determining. Costs Ap- 
plicable to  Research and Developmellt 
under Grants and Contracts with Hos- 
pitals;” and 

(ivj 48 CFR part 31, “Contract Cost 
Principles and Procedures.” 

(7) The transfer of fuiids allotted for  
training allowances (direct payment  t o  
trainees) t o  other categories of ex- 
pense. 

( E )  Unless described in the applica- 
tion and funded in the approved 
awards, t he  subaward, transfer os con-  
tracting out of any work under a n  
award. This provision does not apply t o  
the purcliase of supplies, ma te r i a l ,  
equipment or general support services. 

(d) 1\10 other prior approval requi re -  
ments for specific i tems niay be im- 
posed unless a deviation has been ap- 
proved by OMB. 

(e) Bxcept for  requirements l isted i n  
paragraphs (c)(l) and (c)(4) of this sec- 
tion, Federal awarding agencies are a u -  
thorized, at the i r  option, to waive cost;- 
related and administrative prior writ- 
ten approvals recjuired by 2 CPR p a r t s  
220 and 230 (OME Circulars A-21 and  A- 
122). Such waivers 111~37 include au tho r -  
izing recipients Lo do any one o r  niore 
3f the following. 

(1) Incur pre-award costs 90 calendar 
:lays prior to  award 01’ more tha11 90 
xilendar da.ys with the  prior approval 
i f  Lhe Federal awwc1inE agency. All  
ire-a.ward COSLS a re  iiicuryed at Lhe re- 
:ipicnt’s risk (i ,c. ,  the Fecleral award-  
ng agency is L I M ~ J ’  110 obligation t o  re -  
inburse such costs i f  for any reason 
;he recipient, does not  receive an award 
ir i f  the awarB is less than an t i c ip~~ tec l  
tnd inadeynate Lo cove]. such cosLs). 

(2) ln i t ia te  a one-tinie erlelision of 
,lie expiration clatr: oj Llie av:ard 01 up 

ollciwing coliclitions q : i p l y  For one- 
, “ ~ ] 2  i i io~jt; l is-~l~-~loS~, one 01, iTjore o~f the  - - - -  - - - ~. .. . - - ---~. - ~ - ~  ~ .~ 
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i,lme c): I.cnsions. the recipi criL must, no- 
L l f v  Llic Federal awarding agency In 
wi LlnE wlth the supporting reasons 
a i i r l  rovked expiration dahe at least 10 
~ : I . Y S  1~:rore the expiration date speci- 
!lot1 iri Lho award. This one-time oxten- 
:;lo11 ixay nol; tin excrclsod merely for 
L h ( s  piit-pow: or u s l n ~ :  unohl1g:Lf;od hal- 

( I  1 ‘l’iie Iicrms and c:on(lltlnn:; of award 
~ ~ ~ o l i l h l  Is I;hc cxtenslon. 

( I  I )  ‘I’hc cstenslon rc:qu Ires at1 rlltl onill 
li‘otloral funds. 

( I l l )  ‘Phi? oxl;enfilon 1iivoIvcH any 
( : l i a n ~ a  111 I‘he approved objectives or 
3(:01)~ of l;he projoct. 

(3) Carry forward uriohlip.tod hal- 
:J.iices In subsoquenf. funding perlods. 

!4)  F‘oi’ awards that-, support; resoarch, 
unless the Federal awarding agency 
provides otherwise in  the award or in 
the agency’s regulations, the prior ap- 
prnval requirements described in this 

Lragraph (e) a re  automatically waived 
.e., recipients need not  obtain such 

prior anprovals) unless one of the con- 
dltions included in paragraph (e)(Z) ap- 
p I i e s  

( f j  The Fedora1 a.warc1ing agency 
r~iay, at, Its option, restrict, the transfer 
of funds amonE direct  cost categorlnr: 
or programs. functions s i l d  activities 
for awardr; In which the Federal share 
of the project exceeds $100,000 and the 
cumulattve amount, of such tranfiferfi 
exceeds or is expected to exceed 10 per- 
cent of the total  budget as lasl; sp- 
proved by the Federal awarding agen- 
cy. No Federal awarding agency shall 
permit, a transf.’er that would caufie any 
Federal appropriation or  part thereof 
to be used for purposes other than 
those consistent with the original in- 
tent of the appropriation. 

(g) All other changes to  nonconstruc- 
tjon budgets, except for the changes de- 
scribed in paragraph ( j )  of this section, 
do not require prior approval. 

(h) For construction awards, recipi- 
ents shall request prior written ap- 
proval promptly from Federal awarding 
agencies for budget revisions whenever 
paragraphs (h)(l), (2) or (3) of this sec- 
tion apply. 

(1) The revision results from changes 
in the scope or the objective of bhe 
project or program. 

(2) The need arises for additional 
Federal funds to complete the project. 

;lllc!(ls 

I I 
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(3) A rovision is desired w h i o h  111- 
volves speclflc costs for whlch prior 
written approval requirernciil;~ may I](! 
imposed nonsisl;ent wlth apJ>liCiLi)lC! 
OMB cost principles listed I n  521!j.a7 

( I )  N(J ot;har prlor approval rc!qulre~ 
moiit;s for speclfic Hlem~ mag lie Im- 

proved by  OMR. 
(J) When a Fcideral awardlng agc!iicp 

makes an a.ward Iihat, provider: suppor:. 
for tiol;h c:onstruol;ioa and nonconsl;ru(!- 
Llon work, thc Federal awarding. agcn- 
cy mag requlre (;he reolplent I;o rnqu(:!iI. 
prlor approval from the Federal awartl- 
1116 agency t)eCoi7p. making any f u n d  01‘ 
budgel; transfers betwoen the two t,ypcs 
of work supportcd. 
(k) For both construction and non- 

construction awards, Federal awarding 
agencies shall require recipients t o  no- 
tify the Federal awarding agency in 
writing promptly whenever the amount; 
of Federal authorized funds is expected 
to exceed the needs of the  reclpient for 
the project period by more than 35000 
or five percent of Lhe Federal award, 
whichever is greeter. This notification 
shall not; be required if  an appllcation 
for additional funding is submlI;t~oed for 
B continuation award. 

(1) When requegting approval for 
budget; revisions, recipients shall use 
the budget forms that were used In Lhe 
application unless the Federal award- 
ing agency indicates a l e t te r  of request 
suffic:ss. 

(m) Within 30 calendar days from the 
date of receipt of the request for budg- 
e t  revisions, PRderal awarding agencies 
shall review Che request and notify the 
recipient whether the budget revisions 
have been approved. If the revision j s  
sti l l  under consideration at the end of 
30 calendar days, the Federal awarding 
agency shall inform the  recipient in 
writing of the  date when the recipient 
may expect t he  decision. 
[69 PR 26281, M a y  11, 2004, as amended a t  70 
FR 51080, Aug. 31. 20051 

$216.26 Non-Pederitl uudits, 
(a) Recipients and subrecipients tha t  

are insti tutions of higher education or 
other non-profit organizations (includ- 
ing hospitals) shall be subject to the 
audi t  requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501-7507) and revised OMB 

posed Ull~~Jf7S a deVla(;!Oll has ).N!<JIl ;J.l). 
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Cii’c~1l;ti. A-133, “AudlLs of St;tl,es, \rjsions of tlie li‘edelal hcc~L1iS)tioX &E- 
I~cical Governnients, a n d  I\ lon-Profl~ Or- 
ganizatioiis. ” 

(bj &ate and local governments slit~ll 
be subjcct t o  tlie audi t  reciuiremcnts 
contained in the Single Andit Act 
Amendiiients of 1996 (31 U.S.C. 7601- 
7507) and Ol,lB Circular 
“Audits of States, Local Governments, 
and Non-Profi t Organizations.” 

by the audil; provisions of revised OMB 
Circular A-133 shall be StlbJeCt to the 

tlla.tioii (FAR) ai, l l i  CFIL parl. 31. 

1x1 FE m n o .  A U ~ .  31, auuw 

4 215.28 Period of nvnilubility of funds. 
Where a funding period ia specified, a 

recipient may charge to  the grant o n l ~  
sllowalile costs resulting from obliga- 
tiolls incurj,ed during the funding pe- 
riod a n d  any pre-award costs au thor -  

( c )  For-profit hospitals not covered ized bJ, Federal awarding agellc3,, 

5 215.29 Conditional exemptions. 
audit  requirements of the  Federal 
awarding agencies. 

(d)  Conimercial organizations shall 
be subject t o  the audit requirements of 
the Federal awarding agency or the 
prime recipient as incorporated into 
the award document. 

$215.27 Ailowable costs. 

For each Bind of recipient, there is a 
se t  of Federal principles for deter- 
mining allowable costs. Allowability of 
costs shall he determined in accord- 
ance with the cost principles applicable 
t o  the entity incurring the costs. Thus, 
allowability of costs incurred by State,  
local or federall~~-recognized Indian 
tribal governments is determined in 
accordance with the provisions of 2 
CFR part 225, “Cost Principles fool 
S ta te ,  Local, and Indian Tribal Govern- 
ments (OMB Ci rcu la~  h-B7.” The allow- 
ability of costs incurred by non-pro€il; 
organizations is determined in accord- 
ance with tlie provisions of 2 CFR part 
230, “Cost, Principles for Non-Profit Or- 
~aniza t ions  (OME Circular A-122). ” The 
a1lowa)~ill b y  of costs incurred by  insti- 
hitions of higher education is deter- 
mined in nccoi~dance wiLh t h e  provi- 
sions of 2 CFR par t  220, “Cost. Prin- 
ciples for Ec1uc~~l;io~ial Instilrutions 
(01\IB Circulai. h-21).” The ~~11owitl)ilit~~ 
or costs incurred by hospit;als is  cleLer- 
miiiecl iii ac:cordance with Llie provi- 
sions of dppendix 3 of 45 CPR parL ‘74, 
“Prin ci pies I or  De Lerniin in g Cos Ls h 11- 
plicable to I t e se~~rch  and Uevelopment. 
Under Grants mid ContritcLs with Hos- 
pitals.” T h e  allowability of COSLS in- 
curred by commercial orp.iiizat;ions 
and Lliose non-profil olgraniea.tjons IlsL- 
ed in Att,acliinent C! too Circular A-122~is 
cleLermii~ec1 in ac:corclance with the ])IT- 

(a)  OME at1 thorizes conditional ex- 
emption ironi OME administrative re- 
quirements and cost principles circu- 
lars for certain Federal programs wi th  
statutoril~~-authorized consolidated 
planning and consolidated administra- 
tive funding, that a re  identified by a 
Federal agency and approved by t h e  
head of the Executive department or 
establishment. A Federal agency shall  
consult with OMB during its consider- 
ation of whether to grant such a n  ex- 
emption. 

(bj  T o  promote efficiency in S t a t e  
and local program administration, 
when Federal non-entitlement pro- 
grams with common purposes have spe- 
cific statutorily-authorized consoli- 
dated planning and consolidated ad- 
ministrative funding and where most of 
the S ta t e  agency’s resources come 
from non-Federal sources, Federal 
agencies may exempt these covered 
State-adminisLered, non-entitlemen t 
grant programs from certain OMB 
grants management requirements. T h e  
exemptions would be from: 

(1) The recjuirements in 2 CFR. part 
225, “Cost, Princi])les for SLate, Local,  
and Indian Tribal Governments (OMB 
Circular h-07)” other Lliaii Lhe 
alloca,biliLy of costs pro\~isions Lliat a re  
contained in subsection C.3 of Appendix 
A Lo that. part; 
(2) The requiremenLs in 2 CFR part. 

220, “CosL Principles for Educational 
InstiLuLions (OMB Circular A-21)” 
other tlim the ;LllocabiliLy of cosl;s pro- 
visions that, are oontained in ])ai‘agra]~li 
Z.4 in sactioii C of the hJ?JJendix t o  Lhat 
part ;  

(3) The recjuircments in 2 C F R  liart, 

raiiizatjons (OMB Cil’cular A-122)” 
230, :‘Gost, Principles.for Non-Pxofit, 01:: .. . .. . . . . ~ . ~ . . .... 
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r i1 ,11cr  i;hail Lhc ~ ~ . ~ ~ o c a b t l ~ t y  or costs pro. 
vl:;loii:: LIiaL arc In parajiraph 8.1 in 
w!l;lori A o f  Appendix A t o  that  part; 

f 4 )  7'hc admmistrativc requirements 
pi'nvlsilons of par!, 215 (OME Circu1a.r A- 
i I ( ] .  "llniform A.dministrntive Require- 
nicnt;li Tor Oraiitx and Rgroemelits wi th  
Tiisl;l tut;ton!; of Hlgher ti:tluoat;ion, I-1.o~- 
pl I ; s l  f i ,  a n d  0 (;her N or1 -Pro f i  L Organlza. 
[;Ions,"): and 

(r))  Thi: sjienctes' grants managcmonl, 
(:onimon ivlc (so0 jiZ15.6). 

(c) Whcn a. Fedoral agoncy provide!: 
t h l s  f l a x l l ~ l l i l ~ g ,  ati a prcrequislte t,o a 
.tj!;a.l;e's oxeroising this option, a. StaI;F: 
must, adopt; Its own writben fitical and 
atln-ilnisl;ra.l;ive requirements for ax- 
panding and accounting for all funds, 
which are consistent with the provi- 
sions of 2 CFR part 225, "Cost Prin- 
ctples for S ta te ,  Local, and Indian 
Tribal Governments COMB Circular A- 
07)" and extend such policies to all sub- 
ytcipients. These fiscal and administra- 
t,lw requirements must, he sufficiently 
specific tfJ ensure that: funds are used 
in compliance with all applicahie Ped- 
era1 statutory arid regula.tory provi- 
s ions ,  costs are reasonable and nec- 
essary for operating these programs, 
ii i id funds are not; be U R B ~  for  general 
expenses required to carry out other 
r'esponsibilitiee of a Stace or i ts  sub- 
recipients. 
[c!l FR 2C2fll. May 11. 2004, as a.mr?ntled at 70 
FIR. 5 i m .  AUK 31, 20053 

PROPERTY S T A  NDAllDS 

6 215.30 Purpose of property stand- 

Sections 215.31 through 215.37 set 
forth uniform standards governing 
management and disposition of prop- 
e r ty  furnished by the Federal Govern- 
ment whose cost was charged to a 
project supported by a Federal award. 
Federal awarding agencies shall re- 
quire recipients to observe these stand- 
a rds  under awards and shall no t  impose 
additional requirements, unless specifi- 
cally required by Federal statute.  The 
recipient may use i t s  own property 
management standards and procedures 
provided i t  observes the provisions of 
5 215.31 through 5 215.37. 

ards. 

2 cFR Ch. II (1-1-06 Edition) 

5 21 5.31 lnsurarlce coverage. 

Recipients shall, 81 a. niininiuin, pro- 
vide the equivalent; insurancr. coveriJXe 
lor real pr0pert.g and equipmcnl; R.C- 
quired wi th  Fedoral f u n d s  izs provlded 
t,o propcrty owned by lihc rr:c:iplei~f. 
F'odcrallg-ownod property nood rioV, tic 
insurod iinless requirc?ci by Llic krn-i:; 
and cond1l;ionfi or thc award. 

E:acii Federal avr:trdilzg agcncy sholl 
prcscribe roqulremollkfi lor reotploiil;!; 
conoerning l;he usc r ~ n d  dispoxitlan of 
real propert,y acquired in whole or in 
pari; undcr awards. Unlcss otherwtse 
provlded by statute, such require- 
ments, at, a minimum, shall oontain 
the following. 

(a) Title to real property shall vest in 
the recipient subject to the condition 
tha t  the recipient shall u8e the real . 
property for the authorized purpose of 
the project as long as It. is needed and 
shall not, encumber the property wlth- 
out, approval of the Federal awardin: 
agency. 

(b) The recipient shall obtain written 
approval by the  Federal awarding agen- 
cy lor. the use of real property in other 
federal1 y-sponsored projects when the 
recipient determines that bhe property 
is no longer needed for the purpose of 
the original project. Use in other 
projects shall be limited to those under 
federally-sponsored projects ( i . ~ ,  
awards) or programs that have pur- 
poses consistent with those authorized 
for support by the Federal awarding 
agency. 

(c) When t h e  real property is no 
longer needed as provided in para.- 
graphs (a) and  (b) of this section, the 
recipient shall request disposition in- 
structions from the Federal awarding 
agency or its successor Federal award- 
ing agency. The Federal awarding 
agency shall observe one or more of the 
following dispositlon instructions. 

(1) The recipient may be permitted to 
retain title without further obligation 
to the Federal Government after i t  
compensates the Federal Government 
for t ha t  percentage of the  current fair 
market  value of the property attrib- 
utable to the  Federal participation in 
the  project. 

ATTACHMENT ._._._ _ _  
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(2) T h e  recipient. ~iiay be dirr.cl,erl Lo 
~ c l l  tlic pl 'OlJerL3'  uiider guitielinea pro- 
\Tided by the  Federal ;twardiiig a ~ e i i c y  
and pay the Federal GovcrnnienL for 
1;haL p e r c m t a ~ e  of the current, fair  
m a r k e t  value of the propert;g atArib- 
utable to  the Federal par t ic ipat ion in 
t h e  project. (after deducting actual and 
reasonable selling and fix-UII expenses, 
i f  any, from the  sales pJ'OCeedS). When 
the  recipient is authorized or required 
to sell the property, proper sa les  proce- 
dures shall be establislied that provide 
for  competit ion t o  the  e x t e n t  urac- 
t icable  a n d  resul t  in the highest-pos-  
sible re turn .  

(3) The  recipient may be directed to  
t ransfer  title t o  the property t o  t h e  
Federal  Government or to a n  eligibie 
th i rd  party provided t h a t ,  in such 
cases, t h e  recipient shall be ent i t led to  
compensation for  i t s  a t t r ibu tab le  per- 
centage  of tlie current  f a i r  m a r k e t  
value of the property. 

5 215.33 Federally-owned and exempl 

(a) Federally-owned property. (1) Ti t le  
t o  federal1 y-owned property r ema ins  
vested in the Federal Government .  Re- 
cipients  sliall subni i t  annual ly  an in-  
ventory  listing of iederallg-owned 

, proper ty  in their  custody to t h e  Fed- 
era1 awarding agency. Upoii complet ion 
of t h e  award or when the  property is 110 
longer  needed, t h e  recipient  s h a l l  r e -  
p o r t  tlie property to the Federal  award- 
ing  agency for ful-ther Federal agency 
u tilizatioii.  

- (2) If the li'ederal awarding agency 
has n o  Purblier need for the proper ty ,  11; 
sliall be declarecl excess and reliorLec1 t o  
the Genersl  Services Adminis t ra t ion ,  
unless t h e  Ped era1 awarding' ageiicy 
has s t s tu l ,o r j~  au tliority Lo dispose of 
Llie property 113' s l t e r~ ia t ive  nietliods 
(e.g., t h e  a n t l ~ o r i t y  l~rovided by the  
P'eCkrLtl 7'(~Chn~lOp;3~ Transfer  hcl  (15 
U.S.C.  3710 (I)) l o  donate researcli 
e ~ i u i ~ ~ m e n l  to  edncaLiona1 mil non-prof- 
i 1. orgaiijaations in accordance wibh 
EO. 12UZ1, " ln~p~ 'ov ing  I \k~ then ia t i c s  
and Science Edocation in Si ip~~oi- t ,  of 
the  Mationsd Education Goals" (57 PR. 
54205, 3 CPR? 1D92 Com]~., p. 323)j. hi,- 

.. - . _ . ~ . . _  p r o ] ~ ~ + e  instro c Li 01 is sliitll be issu cd 
LO the  rec i~ j len i  by thf  Fi~deI.~t~-.a.#iarcl-~ 
ing iLgcncy. 

property. 
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(b j  E . T c I ~ ? J ~  p,'opcr/.?/. V ; h n  sLat~iLo~'j /  
auL1iorit;y ex is~s ,  Mie Fetleral :twarding 
ag.eiicy has the optioii L o  vest. t l t l e  t o  
pi'operty acquired with Federal 1 unds 
in the recipien{. wl tliou 1. further obliKa- 
tion t o  the Federal Government and 
under coiidi tioiis t he  Federal award ing  
agency considers appropriate. Such 
property is "exenipl; property." S h o u l d  
a Federal awarding agency n o t  es tab-  
lish condi t ions,  t i t l e  to exempt prop- 
er ty  iipon acc~uis l t ion shall vest i n  t l ie 
recipient  w i thou t  fur ther  obligation t o  
the Federal  Government .  

4215.34 Equipment. 
(a) T i t l e  t o  equipment  acquired by a 

recipient  with Federal funds sha l l  vest 
in the rec ip ien t ,  subject  to condi t ions  
of t h i s  sect ion.  

(b) The rec ip ien t  shall n o t  use equip-  
men t  acquired with Federal funds t o  
provide services  t o  non-Federal o u t s i d e  
organizat ions for  a iee that is less  than 
private  companies  charge for  equiva-  
len t  services ,  unless specifically au- 
thorized by Federal  s t a tu t e ,  for as long 
as t h e  Federal  Government retains a n  
In te res t  in t h e  equipment .  

(G) The  recipient; shall use the  equip- 
ment in t h e  project  or program for 
which it was acquired as long as need- 
ed, whe the r  or n o t  the  project o r  pro- 
gram cont inues  t o  be supported by Fed-  
eral fmids and shall n o t  encumber t h e  
property w i t h o u t  approval of t h e  Fed-  
eral awarding agency.  When no l o n g e r  
needed for t h e  original project o r  pro- 
gram, the  rec ip ien t  shall use the eyuiy- 
nient  in connect ion with i t s  other led-  
erally-sponsored activit ies,  in &he fol- 
lowing ordw of prior i ty:  

(1) Activi  t i es  sponsored 113' t h e  Ped- 
eral awarding agency which funded t h e  
original project, then 

(2) AcLivities sponsored by o t l i e ~  Fed-  
eral awarding agencies. 

(cl) During t h e  t ime  t h a t  equipmen1; 
is used 011 the  project. or prograni for 
which it; was stcguired, the recipient; 
shall mstlre i t  a.vailable for  use on other 
projects 01' ~ ~ ~ ' o g r i i m s  if  suck oI, l ie~~ use 
will n o t  i n t e r l e r e  with the  work 011 the 
project or prograni for wliicli Llie erjui~j- 
merit was ur'igiiially accluirerl. F i r s t  
preference ior such o ther  use shall be 
give11 to oLher 1)rojects 01' p rog rams  
sponsoi"l by Lhe Federal a w w d i n g  .~ 
i t g e ~ ~ ~ i  Lliat, fiiizncecl Llie eqiijl~nien t;  . .. ~. ~ ~ 

c .> 
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ferences hetwaen quantltics tlc!l,or 
mined by  the physical inspflction s n d  
those shown i n  the accorml;lng rr:c:o:.dfi 
shill] be investigahed to deLerniinc; !;hc 
(:SURC!: of  1;he d1.fference. ?'he rc:alyJlanf, 
~ 1 1 ~ 1 1 ,  Jn conllectlon with 1;ho lnven- 
(;ory, vcrlfy t,hc; oxist,encc, curronl, u t i -  
llzaI;lon, :Ll[tl c:on~;lriucrd noed lor I,ho 
oq u ipmcn t . 

( I )  A control sgslem shall be 111 cfl'ocl; 
t o  iiisuro adoqual;e safeguards t o  pre- 
vent; loss. tlamaae, or 1;lioil; of the 
cqulpmonl;. Any loss, damsge, o r  I;h(!rL 
of oqulpmen1; shal! be invost1~al;od a i id  
fully documonted; if Che equipmenl. was 
owned by I;he P'edcral Government. t h e  
recipient shall promptly notify the 
Federal awarding agency. 

( 6 )  hdequatc maintenance procedurcs 
shall be implement& to keep the 
equipment in good condition. 

(6) Where the rectpient is authorized 
or required to  sell the  equipment, p?op- 
er sales procedures shall be established 
which provide for competition to the 
o::t,ent practicable and rcsnlt, In t,he 
hlghefit possible ret,urn. 
(9) When the recipient; no  longer 

needs the equipment. the equipmcnt 
may be used for other activlbies in ac- 
oordanoe with the following standards. 
For equipment, with a. current; per unit 
fair market  value of $5000 or  more, the 
recipient may retain the  equipment for 
other uses provided tha t  compensation 
is made to the origlnal Federal award- 
ing agency or its successor. The 
amount, of compensation shall he com- 
puted by applying the percentage of 
Federal participation jn the cost of the 
original project, or program t o  the cur- 
rent fair market  value of the equlp- 
ment.  If the  recipient has no need for 
the  equipment, the recipient shall re- 
quest disposition instructions from the 
Federal awarding agency. The Federal 
awarding agency shall determine 
whether the equipment can be used to 
meet the agency's requirements. If no 
requirement exists within that agency, 
the availability o f  the equipment shall 
be reported Lo the General Services hd- 
ministration by the Federal awarding 
agency Lo determine whether a require- 
ment for the equipment exists in other 
Federal agencies. The Federal award- 
ing agency shall issue instructions to 
the recipient no later than 120 calendar 

r:cf:trntl prafcrencc s h a l l  be pvcn 1x1 
~ ~ ) i ~ ! ~ I w t s  or procrams sponsored h y  
o l ~ l i o v  F'cdcral awarding agencies. If the 
!.!fiiiij)mcni8 IS owned by the Federal 
C:ovcrnmcnt. use on ot#her activltles 
no1, sponsored by the Federal Covern- 
m n i ,  :ilmll be porrntsslblr! lf authorleod 
ti!, Lhc! P'ederal awardlng agcmcy. t l ~ o r  
c:Ii;~rjyos nhall bo treal;ed a:: projiram ln- 
f :o I71 C! 

(0)  Wlion wquiring replaconiotil. 
cqul ]monL,  L h o  r'ocipiont may  U R O  I,hc 
cxlu~lmien~, (;o he rciple.oed as I;rado-ln or 
s e l l  Llie cqtllpmonl; and use the pro- 
( x t d s  bo offrml; (;he c:osLr; o f  (;he rcplace- 
rncnl, c:quipr*icnt fiuhject t o  the ap- 
j~l 'oval  of ttrc: Ii'oderl~l swarding agency. 

i f j  The r~c ip ien t ' s  property manage- 
r-nent standards for equipment acquired 
wrI Ch li'ederal funds and federally-owned 
eciuipment shall include a l l  of the fol- 
I owing: 

i1.1 Equipment records shall be main- 
t,aincd accurately and shall include the 
following information. 

( i )  A doscription of Lhe equipment. 
(11) Manufaaturer's serial number, 

model number, Federal stock number, 
riaLional stock number, or other identi- 
i'ication ~?umIier. 

fiii) Source of fhe equipmcnt, includ- 
in r  the award number. 

( iv )  Whether title vests i n  the recipi- 
ent, or Che Federal Government. 

(v) Acquisition date (or date re- 
ceived, i f  the equipment was furnished 
h y  the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
participation in the cofit of the  equip- 
ment. (not applicable to equipment fur- 
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date  the  inforrna- 
tion was reported, 

(viii) Unit acquisition cost .  
(ix) Ultimate disposition data,  in- 

cluding date of disposal and sales price 
or the method used to determine cur- 
rent fair market value where a recipi- 
en t  compensates the Federal awarding 
agency for i ts  share. 

(2) Equipment owned by the  Federal 
Government shall be identified to indi- 
cate Federal ownership. 

(3) A physical inventory of equipment, 
shall be taken and the  results rec- 
onciled with the equipment records a t  
least once every two years.  Any dif- 



incurred in its disposition. 
(4) The Federal awarding agency may 

reserve the right t o  transfer the ti t le 
t o  the Federal Government or to  a 
third party named by the Ti‘edersl Gov- 
ernrnenl when such third party is 0th- 
envise eligible under existing. statutes. 
Such transfer shall be subject t o  the 
following standards. 

(i) The equipment shall be appro- 
priatxAy identified in the award 01’ 0th- 
ei-wise made lrnown to  the recipient in 
writing. 

(ii) The Federal awwding agency 
shall issue disposition instructions 
wi  Lhi i i  12U calendar da.ys ilfLer receipt; 
of a final inventory. The final iiwen- 
Lory shall list all equipment accjuired 
wi t11 grant iunds a n d  federally-owned 
eqnij~nieiit;.  If t h e  Federal awarding 
ageiicy fnils Lo issue disposiLion in- 
structions within the 120 c~tlendar day 
period, the  iwipient shall aplilj‘ the 
standards of t;his section, as itp])~’o- 

- -  pr1ate. 
(in) When t h e  Federal awarding 

itgency emrciscs its i*ig.ht. to Lake t i t l e ,  
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S 215.36 Intangible property. 

(a) The recipient may copyright any  
work that i s  subject to copyrjght and 
was developed, or for which ownership 
was purchased, under an award. The 
Federal awarding agency(ies) reserve a 
royalty-free, nonexclusive a n d  irrev- 
ocable r igh t  to reproduce, pUbllSh, or 
oLherwise use the work for Federal pur- 
poses, and to authorize others to do so.  

( h )  Recipients are subjecl Lo spp1ica.- 
ble ~~egu la t ions  governing patients and 
inventions, including governinent~-wide 
regulations issued by the Deljartnient 
of Commerce at; 37 CFR part 401, 
“Rights t o  InvenLions Made  by  Non- 
profit Organizations a11d Small UUSI- 
ness Firms U n d e ~  Governmenl Grants .  
Coiitract:; a n d  Coojm’ative Agree- 
in cnts. ” 

(c) The Fedem1 Goveriin-rent h s s  Llie 
right, to: 

(1) Olitain, reprodoce, publisl~ o r  otili- 
erwise use t h e  data first produr:ecl 
uncle! mi  award 
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(21 AuiiIiorIxe oliliers I;tr rnc:cive, rcpro- 
~ I I I : ~ ! ,  pnI)lish, or ot;Iiorwise use such 
t la l . ;~  r(ir F‘otleral purposes 

c t l i  ( I )  111 addll;lon, In response t,o a 
IVcotlom of Information Act; (POIA) re- 
(iii(!sI, Cor rosoarcli tla.tu. rc:la.tlng to pub- 
1 ! sli (id iwioxr ch fin di rig:: prod u t:od under 
:in  ward I;li:~t. was u ~ e d  by the Pt:dcr.al 
Covornmcn 1; In doveloping an sgency 
ac:l;lon Lhat, h:Ls I;he forc:e and offoot, of 
l:i.w< Ihe Federal awarding agency shall 
i’cquect, and bhe rnciplent shall pro- 
vide. w1I;htn a reasonable time. the re- 
m~rc l i  d a h  SO khat; they can be made 
mailable Lo I;he public Lhrough the pro- 
c:e(lures established under the FOIA. II 
Llic Ii’eUeral awarding agency obtains 
t,hc! roeoarch data solely in response Lo 
a. TI’OIA request, the agency may charge 
t h e  requester a reasonable fee equaling 
tho full incremental cost of obtaining 
the research data. This fee should re- 
flect costs incurred by the  agency, the 
recipient. and the applicable subrecipi- 
m t s .  This fee is in addition to any fees 
t;he agency may assess under the FOIA 
($5 U.S.C 552:a)(4)(h)). 

( 2 )  The foIlowing definitions apply 
Lor purposes of paragraph (d) of this 
section: 

( i  j Rmearch data is defined as thc re- 
corded rac1;ual mat;erial comrnonlg ac- 
CxJ)lL3d In l;he scientific community a& 
nwessary to validate research findings, 
bu1, not any of the folhwing: Prelimi- 
nary analyses. drafts of scientific pu- 
pers. plans for future research. peer re- 
views, or communications wibh col- 
Icagues. This “recorded” material ex- 
cludes physical objects (e.g., laboratory 
samples). Research da ta  also do not in- 
clude: 

(A) Trade secrets, commercial infor- 
mation, materials necessary t o  be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa- 
tion and similar information the dls- 
closure of which would constitute a 
clearly unwarranted invasion of per- 
sonal privacy, such as information tha t  
could be used t o  identify a particular 
person in a research study. 

(ii) Published is defined 8 6  either 
when: 

(A) Research findings a re  published 
in a peer-reviewed scientific or tech- 
nical journal; or 

2 CFR Ch. I I  (1-1-06 Edltion) 

(11, A Foderal agency publicly a n d  of- 
ficlally cites the research findings in 
support; o€ an agency act iol i  that, has 
tl~c: lorce znd effec:. o l  law. 

(111) 1Jsod by thc  Federal Covernmenl, 
in d t ~ ~ ~ : I ~ p I n g  an agency ac1;lon l;h&l, 
I I X  t;he lor(:(! ant1  effect of law It; tie- 
ftiiorl ar: whon an : i~~iit :y pnl~l lc ly  ; ~ n d  
offtciallg cll;os the r.aeonrch findinrs In 
R U ~ ~ I O I %  of a11 agency actlon that liar; 
( ; i ~  forcc: a n d  offect or  law. 
(0) 7,’II;lc t o  Intangible propcrty a n d  

dubb instruments soqulred under 511 
award or Rubaward vegts upon acquisi- 
tion In I;ho rociplont;. The recipient, 
shall use that; properly for the origl- 
nally-authorized purpose. arid the re- 
cipient, shall not encumber the prop- 
erty without approval of the Federal 
awarding agency. When no longer need- 
ed for the originally authorized pur- 
pose, disposition of the intangible prop- 
erty shall occur in accordance with the 
provisions of 5 216.34(g). 

169 PR 26201, May 11, 2004. as amended at 70 
PR 61881. h u g .  31. 20051 

8 21 5.37 

Real property, equtpment, intarigiblc 
property and debt; in6truments that. arc 
acquired or improved with Federal 
funds shall be hold in trusb by the re- 
cipient, as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
Agencies may require reciplents to 
record liens or other appropriate no- 
tices of record to  indicate that per- 
sonal or real property has been ac- 
quired or improved with Federal funds 
and tha t  u6e and disposition conditions 
apply to the property. 

PROCUREMENT STANDARDS 

8 215.40 Purpaue of procurement 

Sections a16.41 through 215.48 se t  
forth standards for use by recipients in 
establishing procedures for the pro- 
curement of supplies and other expend- 
able property, equipment, real property 
and other services with Federal funds. 
These standards are furnished t o  en- 
sure  tha t  such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 

Property trunt. r-elntionahip. 

standards. 
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of y~)~lic:tble Podera1 statuLes aiid ex- 
ecutivc orders. 1dCJ arldltianal ]irocu~’e- 
meill st;uirlards or recjuiremenLs shall 
1x5 imposed by the Federal awarding 
agencies upon recipienLs, unless spe- 
cifica11y i’eqaired by Federal statute o r  
executive order  or  approved by OMB. 

Z 215.41 Itecipient responsibilities. 
The slaiidartls contained in this sec- 

tion do n o t  relieve the recipient of the 
contractual responsibilities arising 
under i t s  contract(s). Tlie recipient is 
the respoiisilile authority,  without re- 
course t o  the Federal awarding agency, 
regarding the settlement and satisfac- 
tion of all contractual and aaministra- 
tive issues arising out  of procurements 
entered into in support of an award or 
other agreement. This includes dis- 
putes, claims, protests of award, source 
evaluation or other matters of a con- 
tractual nature. Matters concerning 
violation of statute a re  t o  be referred 
to such Federal, State or local author- 
i t y  as may have proper jurisdiction. 

$216.42 Codes of conduct. 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the awayd and administration of 
contracts. No employee, officer, or 
agent sliall participate in the  selection, 
award ,  or administration of a contract 
supported by Federal fonds if a real or 
apparent conflict of in te res t  would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her  immediate 
family, his or her partner,  or an orga.- 
iiization which employs or is about t u  
employ any of Lhe parties indicated 
herein, has a financial or o ther  interest, 
in tlie firm selected €01- an award. The 
officers, empiogecs, and agents  of the 
recipient shsll neither solicit  nor LLC- 
cept. gratuiLies, favors, or aiiytliing of 
morielary value from conLractors, 01’ 

parties to  sabagreemcnls. I-Iowe\w, re 
cipieiik 11iaj’ sel, s L m r l a r d s  for  siLua- 
Woiis IIJ which t h e  fjnancistl interesL is 
not sal~stantial or tlie gift  is  ail unso- 
licited item of nomiiial value. The 
St;anCktJ’dS of conclucL sha11 provide for 
discijiliiiai~~~ actions t o  Le :yi~Aierl io], 

- - .. ~ - - - .  . ~. ~ i o 1 a t ; i o i ~ ~  of such standards b y  O f f J -  
WJX, eml~Io;\~ees, 01.  agents of t h e  re -  
cil~ien t. 1 

S. 216.43 Cornpetition. 
fill JiI’Clc tireinen 1. transacfi 011s sliall 

IJe co~~lticterl  i n  a maniiei’ t o  provide, 
Lo the maximum ex~enL ],racLical, opcn 
and free cornpetifion. The recipient 
shall be alert, t o  organizational con. 
flicts of interest as well as nonconipeti- 
tive practices among contractors that 
may restrict; or eliminate competition 
or otherwise restrain trade. In order t o  
ensure objective contractor perioi-m- 
ance and eliminate unfair competitive 
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advantage, contractors that develop or  
draft specifications, requirements, 
statements of work, invitations for. 
bids andlor requests for proposals shall  
be excluded froni competing for  such 
procurements. Awards shall be made t o  
the  bidder or offeror whose bid or offer 
is responsive t o  the solicitation and is 
most  advantageous to the recipient,  
price, quality and other factors consid- 
ered. So l i c i t a t io~~s  shall clearly s e t  
forth all requirements that  t he  bidder 
or offeror shall fulfill in order ior the  
bid or offer t o  be evaluated by t h e  re- 
cipient. Any and a13 bids or offers may 
be rejected when it is in the recipient’s 
interest  t o  do so. 

5 215.44 Procurement procedures. 
(a) All recipients shall establish writ- 

ten procurement procedures. These 
procedures shall provide for, at a min- 
imum, that paragraphs (a)(l), (2) and 
(3) of this section apply. 

(1) Recipients avoid purchasing un- 
necessary i terns. 

(2) Where appropriate, an analysis i s  
made of lease and  purchase alter-  
natives to determine which would be 
the most  economical and practical pro- 
curement for the  Federal Goveriime~~L. 

(3) Solicjtations for goods and serv- 
ices provide €01. all of the following. 

(i) h clear and accurate descrilition 
of the  technical requirements for  the 
material ,  procluct. or service Lo be pro- 
cured. In conipetll;ive prowremen ts, 
such a clesci*iption shall not; cantvain 
1 ea hires whi cli unclul y restri ct  coni- 
peti t;i on. 

( i i )  Requii*emenh wliicli the bidder/ 
offeror mus1 fulfill ttnrl all o L h e ~  fac- 
tors to  be used in evaluating bids 01’ 

(i i i j  h clefioripLiori, wiieiiever prac- 

,,eriiis of functions Lo be pcrlormed 01’ 

pl‘OJlDSLL1S. 

ticable; of ~I;echnical i:er~uii:e_~~l_e~ts 111 ~ ~~ ~ ~ ~ ~ .. 

I \-Tn kC H ME NT . . . . c/ . -. . . . , 
I PACE ..%.I-.. OF ....4 2 ...... 0 PAGE5 



!i :! ! 5 45 

)l(!l’f or I I  IiLll (:R requirc.d, 11Ic I ud  lllg tile 
ptal1Ie characteristics or 

iiii n l n  iurn acc:ept,able standards. 
( I V I  The! specillc features of “brand 

n:mc 01’ equal”  tlescripttons that, h id-  
tlor!i ere requtrod I;o meet, when such 
itmi:: a,re Inolud(xl In Lhc solicitatloii. 

(11 j Tho scceptanoe, I;o (;he cxteiil; 
I):’at:tloahlc and oconomically feas’llilc, 
or proclucbs and servioes dimensioned In 
1 , h ~  nm(;cic #ystom of moasuromonl;. 

( v l )  T’roferancc, I:o the cxtont; prno- 
i,i(:~~,i~k! atid economically Eoasll~le. lor 
lirotlucLr: and services Miat, coiisorvt) 
na.t;ural rosouroes and prot;ocl, Lhe eiivi- 
rnnnient and are energy effictoiit. 

( I ) )  T-’oSiGIve effort8 shall be made by 
rectplcnts to utilize small businasnos, 
inlnor,it,y-owned firms, and women’s 
husiness enterprises, whenever pos- 
sible. Recipients of Federal awards 
shall take all of the following steps to 
curther this goal. 

(1) Ensure that small businesses, mi- 
nority-owned firms, and women’s busi- 
ness enterprises are used to the fullest 
cxkent. practicable. 

t 2 j  Make information on forthcoming 
opportunities available and arrange 
I;inie franics for purchases and coil- 
hritcts I;o encourage and facill.Lnte par- 
ticipation hy small businesses, minor- 
l fy -owned  firms, and wornen’s Ibusincss 
en terprlses. 

(3) Consider in the contract  process 
whether firms competing for larger 
contracts intend I;o subcontract with 
small buslnesses, minority-owned 
firms, and women’s business enker- 
prises. 
(4) Encourage contracting with con- 

sortiums of small businesses, minority- 
owned firms and women’s business en- 
terprises when a contract is too large 
for one of t‘nese firms to handle individ- 
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Dspartment of Commerce’s Minor- 
i t y  Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The t ype  of procuring instruments 
used (c.g.,  fixed price contracts, cost  re- 
imbursable contracts, purchase orders, 
and incentive contracts) shall  be deter- 
mined by the recipient bu t  shall be  ap- 

2 CFR Ch. I I  (1-1-06 Edition) 

propria.i;e ior the parI;ic:ula.~~ procurc- 
nicnt. and  for promoting I;hc tiosi. Inlm- 
est. of the  program or projcct; Involved. 
The “c:osi- ,-plus-a-peroent~~(~-o~-~oSl,” 
or “perc:cntage of c:onstrucl;ion ocisl;” 
methods of contractlng shall not. be 
used 

( d )  Chiil;r;~cl;t: shall hc  mede on ly  wIl,h 
~~o::ponstbLc contractors who ])oi:scs!: 
thc pol;entlaI ahiltty to  perform mc. 
cessfully undor Lhe terms and condl- 
Llons or Lhc proposed procurcmonl, 
Considoratton shall be given I;o such 
mat;l;ers as conLractor inkegrity. rocord 
of p a ~ t  pcrformanae, financial and 
i;eclintcal resouroes or accessibility to 
othet’ necossury m8ources. In certutn 
circumstances, contracts wl th certain 
parties a re  restricbed by agencies’ iin- 
plementatlon of E.0.s 12549 and 12689, 
“Debarment and Suspension.” 

(e) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review and procure- 
ment documents, such as request for 
proposalfi or invitations for bids, inde- 
pendent cost  estimates, etc., when any 
of the following condltlons apply. 

(1) A recipient’s procurement, proce- 
dures or operatlon bils t o  comply with 
Lhe procuremant stundards in the Ped- 
era1 awarding agency’s 1mplement;s.t;ion 
of this p a r t .  

(2) The procurement is expected to 
exceed the  small purchase Lhreshold 
fixed at  41 1J.S.C. 103 (11) (currently 
S25,OOO) and 1s to be awarded without 
competttion or only one bid or offer 1s 
received in response to a solicitation. 

(3) The procurement, which is ex- 
pected to  exceed the small purchase 
threshold, specifies a “brand name” 
product. 

(4) The proposed award over the 
small purchase threshold is t o  be 
awarded t o  other than the apparent 
low bidder under a sealed bid procure- 
ment. 

(5) A proposed contract modification 
changes the  scope of a contract or in- 
creases the  contract amount by more 
than the amount, of  the small purchase 
threshold. 

5 215.45 Cost and price analyfiis. 

Some form of cost or price analysis 
shall be made and documented in the 
procurement files in connection with 
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eVeI’J’ JJJ‘O~tlJ’~~llell 1, iLCLlOl1. J’rjcf! 2l.llZL1- 
ys is  may be accomplishecl 111 various 
ways-  includin~ the comj~arison of 
price 11 untal i  om su bmi t; Led, mark e t  
prices and similal’ indicia, LogeLIier 
with discounts. Cost analysis is tlie re- 
view and evaluation of each elemeiiL of 
cost. bo determine reasonal~leness, 
allocability aiitl allowability. 

9216.46 Procurement records. 
Procurement records a n d  files ior 

purchases in excess of the  small pur- 
chase threshold shall include the €01- 

conditions where the ~ I I L J X ~ I ,  111ag I J ~  
t.erminatec1 IJaCauSe of circumst,anccr; 
heyonrl the  cont~’ol  of Llie contract.or. 

(CJ ExcepL as otherwise required b y  
stiitoute, an award that regnires Llie 
contracting- (or suhcontracting) for 
constructio~i or facill ty improvements 
shall provide for  the i~ecipient Lo follow 
its own requirements relating to  bid 
guarantees, performance bonds , and 
payment bonds unless the construction 
contract or subconti%ct exceeds 
$100,000. For  those contracts or sub- 
contracts exceeding 5100,000, t he  Ped- 

lowing at a minimum: 
(a) Basis for contractor selection; 
(h)  Justification for lack of competj. 

tion when competitive bids or offers 
are not obtained; and 

(c) Basis for award cost  or price. 

9 215,47 Contract administration. 
h system for contract administration 

shall be maintained to  ensure con- 
tractor conformance with the terms, 
conditions and specifications of the 
contract and to  ensure adequate and 
timely follow up of all purchases. Re- 
cipients shall evaiuate contractor per- 
formance and document, as appro- 
priate, whether contractors have met 
the terms, conditions and specifica- 
tions of the contract. 

8 216.48 Contract provisions. 
The recipient sliall include, in addi- 

tioil to provisions t o  define a sound and 
comgleLe agreement, the following pro- 
visions i n  all contracts. The following 
provisions shall also be applied t o  sub- 
contrac ts. 

(a) Contracts in cxcess of the sniall 
~)iircIiase threslmld sliall coiitain con- 
tractual provisions or conditions that 
al low €or ~tdministrative, contractual, 
O r  legal remedies in  insLances in which 
a con t;racl;o~. violates 01’ )weaches the 
conLracl berms, anrl provide for such 
~“nedia l  itctions as may be appro- 
priate. 

(11) All contr;tcts in excess of the 
sniall j~urchase threshold shall contain 
sujLa)~le provisions ior Lenninatioii b y  
the 1~xij~ie111, including. Llie manner by 
which Lermination shall tie e€fecLerl 
a n d  the Iiasis for sett lement.  In addi- 
Lion, such contracts shall describe con- 

-di tionr, under wliicli - the con tract.- may. 
lie Ler-minated for default, iis well :is 

.- - ~ 
- . .. 

GI 

era1 awarding agency may accept t h e  
bonding policy and ~~equi ren ien ts  of t h e  
recipient, provided the Federal award- 
iiig agency has made a determination 
tha t  the Federal Government’s i n t e re s t  
is adequately pilotected. If such a de- 
termination has not been made, t he  
minimum requirements shall he as fol- 
lows. 
(1) h bid guarantee from each bidder 

equivalent to five percent of t h e  bid 
price. The “bid guarsntee” shall con- 
sist of a firm commitment such as a 
bid bond, certified check, or o ther  ne- 
gotiable instrument accompanying a 
bid as assurance that the bidder sha l l ,  
upon acceptance of his bid, execute 
such contractual documents as m a y  be 
required within the time specified. 

(2) h performance bond on the part of 
the contractor for 100 percent of t h e  
contract price. h “performance bond” 
is one executed in connection wi th  a 
contract  t o  secure fulfillment of a13 the  
con tractoy’s obligations under such 
contract. 

(3) h payment bond 011 the  part of the  
contractor for 1DO percent of the con- 
tract price. h “ j~ayment~  11ond” is  one 
esecuted in coi~nection with a coiitra.ct 
to assure jmyinenl, as required by stat- 
u t e  of all 1,ersons su]~plyiiig labor. and 
material in the e::ecutioi? of Lhe work 
provided for in the contract. 
(1) Where bonds are retjuiiwl in the  

situations described herein, WE Iioiids 
sh,zll be obkained from cornjianies holcl- 
ing certificaLes of authority as acceji1.- 
able sureties 11ursuan1. 1x1 31 CFR. part 

t ‘  S w e t y  Comlx~nies Doing Busiiies;; 
with t;he Un i t ed  SLaLes.” 

(d)  1’111 negotiated contracts (except 
;hose for lcss Lhan LIE small pa~*chase 
;Ii~ashold) .a&yap!ed by J’ccijiIei~ Ls shall 
nclncle a ~ J Y I V ~ S ~ C I I I  I.tr L1ip ef‘i 

1 D 
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lrli c i t  (: I pi r:n t , thc! Ped c r;i 1 ii .  w ard lrig 
: L ( : I : I I C ~ ,  t h e  Comptroller Goriarai o f  t,he 
llnll .c!t l  States, or any of their duly au-  
l,iiorlmd represeniatives. shall have ac- 
wsf; I;o any books, documents, papers 
: ~ n d  iw:ords of the contractor which ar? 
tllrc!c~;Iy pertinenl to a specific pro- 
 ram Tor I;ho purpose of making audltis, 
~x:~.inln:i.l;lons, nxcorpts arid tran- 
wr1pI;l o m  

( e )  Al l  contractx, lnclurling smsli 
IIU rc:hafl(+fi, awarded h y  roc1plent;s and 
their contractors shall contain I;ho pro- 
ciirclnionl, provlsionr: of appandlx A I;o 
Lhk: pnrl;, as appllcahle. 

‘IlEPOILTS A N D  ILECORDS 

i; 21G.60 J ’ I I ~ ~ O H C  of roportfi rind 

Sections 216.51 through 215.53 set 
forth the procedures for monitoring 
and reporting on the recipient’s finan- 
cial and program performance nnd the 
iiecessary standard reporting forms. 
They also set forth record retention re- 
q ill rem en ts. 

fi 215.3 

rec:trt.tlr;. 

Monitoring and reporting pro- 

fa) Recipients are responsible for 
managing and monitoring each projecl;, 
program, subaward, functlon or activ- 
ity supported by bhe award. Recipients 
shall monitor subawards to ensure sub- 
recipients have met the audit require- 
mentf: as delinee.ted in § 216.26. 

( I ) )  The Federal awarding agency 
shall prescribe the frequency with 
which the performance reports shall be 
submitted. Except as provided in 
g 215.51(f), performance reports shall 
not be required more frequently than 
quarterly or, less frequently than an- 
nually. Annual reports shall be due 90 
calendar days after the  grant year; 
quarterly or semi-annual reports shall 
be due 30 days after the reporting pe- 
riod. The Federal awarding agency may 
require annual reports before the anni- 
versary dates of multiple year awards 
in lieu of these requirements. The final 
performance reports are due 90 cal- 
endar days after the expiration or ter- 
mination of the award. 

(c) If inappropriate, a final technical 
or performance report shall not be re- 
quired after completion of the project. 

gram perrormance. 

2 CFR Ch. II (1-1-06 Edition) 

i t1  J Whon :.oquired, Dcrformance re- 
portis shall pxicrally contain. for  each 
a.ward, briof information on cach of the 
following. 

(1) A (:omparison of actual a.coom- 
plishmoril;:; wlth Lhe jioals a n d  oIlic?O.- 
I;ivcs established for t;he period, I;ho 
findinEs: of the invcsl;igator, or both. 
Whenover approprlak and the outpul. 
of programs or  projects can bc readi ly  
.quanl;lfled. such quantitative data 
should be ITI:J,I;H~ t,o cofit, dsi;a for corn- 
putatlon ol’ uni l ,  costc. 

(2) rtoasonr: why eatahitshod gosl!; 
wcrt: not, rnet;, I f  sppropriate. 

(3)  Other pertlneiif, Information in- 
cluding, whon appropriate, analysis 
and exp1anal;lon of cos1 overruns or 
high u n l t  costs. 

(e) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(f)  Recipients shalt immediately no-  
tif.y the Federal awarding agency of de- 
velopments t ha t  have a significant im- 
pact on the award-supported activi ties. 
Also, notification shall be, given I n  the 
case of problems, delays, or adverse 
conditions which materially impair thc 
ability to meet the objectives of the 
award. This notlfication shall include a 
stat,ement, of the actlon takon or con- 
temp1at;ed. and any assistanoc naeded 
to resolve t h e  situakion. 

( g )  Federal awarding agencies may 
make s i te  visits, as needed. 

(h) Federal awarding agencies shnll 
comply with clearance requirements of 
5 CPR part 132U when requesting per- 
formance data from recipients. 

B 215.52 Financial reportlng. 
(a) The following forms or such other 

forms as may be approved by OME are 
authorized for obtaining financial in- 
formation from recipients. 

(1) SF-269 or SP-269A, Financial Sta- 
tus Report .  

(1) Each Federal awarding agency 
shall require recipients to use the SF- 
269 or SF-269A to report the status of 
funds for all rionconstruction projects 
or programs. A Federal awarding agen- 
cy may,  however, have the option oi  
not requiring the SF-269 or SF-269A 
when the  SF-270, Request for Advance 
or Reimbursement, or SF-272, Report 
of Federal Cash Transactions, is deter- 
mined t o  provide adequate information 

I I 
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dags. Ilec~jiien Ls sha11 ~ ~ ~ ~ o v i d e  SIIOJ’L 
narr:ttive ex~la~iaLions of actions t,;~lten 
Lo reduce Lhe excess balatices. 

( iv)  Recipients sliall be required Lo 
sulimit 1101, niore bhan tlie orjgiiial and 
two copies of the SF-272 1 5  calendar 
days following the end of each quar te r .  
The Federal awarding agencies maar re- 
quire a monl;hlg rejiorl from those re- 
cipients receiving advances toLaling $1 
niillion or niore per year. 

(v) Federal awarding agencies may  
waive the requirement for submission 
of the SF-272 for any one of t h e  fol- 
lowing reasons: 

(A) When montlilg advances do n o t  
exceed $25,000 per 1-ecipient, provided 
that such advances are nionitored 
through other forms contained in  th i s  
section; 

(B) If ,  in the Federal awarding agen- 
cy‘s opinion, the recipient’s accounting 
controls are adequate t o  minimize ex- 
cessive Federal advances; 01’. 

(C) When the eiectronic paymen t  
mechanisms provide adequate da t a .  
(b) When the Federal awarding agen- 

:y needs additional information or 
nore frequent reports, the  following 
;hall be observed. 

(1) When additional information is 
ieeded to  comply with legislative re- 
luiremen ts, Federal awarding agencies 
ihall issue instructions to require re- 
:ipients t o  submit such inrormation 
inder t h e  “Remarks” section of t he  re- 
torts. 
(2) MQien a Federal awarding agency 

etermines that rz recipient’s accomit-  
ig system does not  meel; Llie staiidards 
1 $216.21, additional pertjnent, infor- 
iation Lo furLhei, monitor awards may 
e obtained u11on written notice t o  the  
:cipient until sncli time as Lhe sys tem 
broughl. up to standard. The Federal 

flarding agency I in obtaining Lliis in- 
irmntion, shall coniply with reporL 
earance recjuiremenLs of 6 GFl? parlo 
20. 
(3) Federal awarding agencies aJ’e en- 
iursged t o  shade oul. any line i t e m  011 
iy report  i f  1101. necessary. 
(4) Federal a~i‘i~i-ding :igencics may 
.cept the Identical infomiation frorn 
e recipients in nirichlne re;idable for- 
a t  01’ compu Ler jjrintoaLs o r  clec- 

L t L  
Xiic-otiLjxii;s iii lieu of prescl’ilierl € 0 ~ ~  ~ ~ . .. .. . ~ ~ . . .. 

LO meet. ILs needs, e>:Ce])t Lhal, il. final 
STi-2GS 01 SF-2WA sliall bc xcjuired ai. 
Llie comjilctioii of the projeci, when the 
SF-2711 is used only  ior advances. 

(ii) The Federal awarding agency 
shall prescribe wlietlier I;he report sIia11 
be on a cash or accrual Iiasis. If the 
Federal awarding agency requires ac- 
crual information and tlie recipient’s 
accounting records a r e  n o t  normally 
kept on the accrual basis, t he  recipient 
shall not be required to  convert i t s  ac- 
counting sgsLem, but  shall develop 
suck accrual inforniation througli best 
estimates based on an analysis of the 
do cumentation 011 hand. 

(iii) The Federal awarding ag-encg 
shall determine the frequency of the 
Financial Status Report  for each 
project or program, considering the 
size and complexity of the particular 
project or program. However, the re- 
port shall not be required more fre- 
quently than quarterly or less fre- 
quently than annually. A final report 
shall be required at the  conipletion of 
the agreement. 

(ivj The Federal awarding a,oencg 
shall require recipients t o  submit tlie 
EF-269 or SF-269A (an original and no 
more than two copies) no  l a t e r  than 30 
days after the end of each specified re- 
porting period for quarterly and semi- 
annual reports, and 90 calendar days 
for annual and final reports.  Exten- 
sioiis of reporting due dates may be ap- 
proved by the Federal awarding agency 
upon request of the recipient. 
(2) SF-272, Report of Federal Cash 

Transactions. 
(i) When funds are advanced to  re- 

cipien ts the Fecleral awarding agency 
shall recjuire each recipient t o  submlt 
Lhe 51”-272 and, wlieii necessary, its 
continuatio~i sheet, SF-272a. The Ped- 
eral itv:arding agency shall use this re- 
port  t o  nioniLor cash sclvaiioed t o  re- 
cipients and to  obtain disbursemenl in- 
formaLioii lor each agreement, with the 
~~ecipien Ls. 

(ii) Federal awarding Lig.eiicies 111a.y 
recjtiire forecasts of Federal cash re- 
c~ui~’ements in the “I~emarlcs” aecLion 
of the I’eporl. 

(iii) Wieii practical z ind  deemed iiec- 

LO i.el~oi*t 111 t ~ i e  
Lhe :Lnloun1~ of cash 
111 excess of IJiree 
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( G J  iq'lider2Ll a,WU'dlll(: %[:(!Yl(:IC<; R1:J.y 
~ i r o v l ( l c  wniputer or eleotronlc ou tpu t s  
LO ir!clplc?nl;s when such oxpedl1,es or 
i:o)i 1;rlhu I;OS Lo ILiie aoc:urac:y of report- 
IIlfi 

!i 21 6.63 It.otontiori mid IIWWG rcqi1ir-e- 

i : t )  ThIr: socI;Ion fiefs I'orth requlre- 
monl,s I'OY rocord i-oLont,lon and itcce~s 
I-$0 records for awards L o  roclpientfl 
l-~'~xlcral awarding agencltrs sh i~11  1101; 
I mrione any othor record rel;onl;lon or 
: L ~ ? R S  rc+quiramentfi upon recipients. 

(1)) Plnsncial records, supporting‘ doo- 
LiincnLs, .sl;attst,lcal records, and all 
othcr rocords pertinent, bo an award 
sliall kic retained for a period of three 
yoars from bhe date of submission of 
f ;hn final expenditure report or, for 
a.wards t h a t  a re  renewed quarterly or 
nnnuallp, from the date of the submis- 
sion of t'ne quarterly or annual finan- 
cial report, as authorized by the Fed- 
wal awarding agency. The only excep- 
tjons a re  the following. 

(1) If any litigation. claim, or audit, is 
started before the expiration of the 3- 
year period, t h e  records shall be re- 
tained until all litigation, claims or 
audit findlngs lnvolving the records 
ha.ve been resolved and final action 
taken. 

(2)  Records for real property and 
f!quipment, acquired with Federal funds 
shall be retained for 3 years afLer flnal 
disDosi tion. 

(3) When records are transferred t o  or 
maintained by the Federal awarding 
agency. the 3-year retention require- 
ment is not; applicable to the reciplent. 

( 4 )  Indirect cost ra te  proposals, cost 
allocations plans, etc. as specified in 
§215.53(g). 

(e) Copies of original records may be 
substituted for the original records if 
authorized by the Federal awarding 
agency. 

(d) The Federal awarding agency 
shall request transfer of certain 
records t o  its custody from reclpients 
when it determines that the records 
possess long term retention value. 
Eowever, in order to avoid duplicate 
recordkeeping, a Federal awarding 
agency may make arrangements for re- 
cipients t o  retain any  records tha t  a re  
continuously needed for joint use. 

1nonLr; for Iwlordl;. 

2 CFR Ch. II (1-1-06 Edlfion) 

it:) T n c  F'edorai ; L V / U C J ~ ~ I ~  i L K ( ! l l C y ,  Lhc 
hor Goneral, Comptrollcr Gen-  

eral of the Unit,ed Stat,(%;, or  i i i i j r  ol' 
Llieir d u l y  authorized represcri',;ai;lvc:r:, 
ha.ve the right of timely and ui1i.e- 
st;rict,od access to any hookfi, ( i o c l i -  
monts, rj;kpcj'rs, or ol;her records of  re- 
clplentx 1;hiLt are porLlncnt to I;he 
a.wards, In order t o  rndw audl l~i ,  e x -  
amlnatlons. cxcerpk Lrariscrlpts a n d  
copies of such documenbs. Tliis rlghl. 
;J,~SCJ lncludos Llmoly and reasonublo ac-- 
CRSI; I;o a recipient'r, porsonnel lor Llie 
purpofia of in torview and dlscuscion re- 
IaLod to such documents. The righl;s of 
access In Lhts paragraph are not; lim- 
1f;etl 1;o t he  requlreil retention period, 
hut, shall lafit as long as records r(+ 
tained. 

(f) Unlefifi required by s ta tu te ,  no 
Federal awarding agency shall place 
restrictions on recrpients tha t  l imit  
public access to  the records of recipi- 
ents tha t  a re  pertinent to an award, ex- 
cept when the Federal awarding agency 
can demonstrat,e that such records 
shall be kept  confidential and would 
have been exempted from d isc lo~ure  
pursuant to  the Freedom of Informa- 
tion Act (Tr 1J.S.C. 562) 1I thc records 
had belonged to  tha Fedoral awarding 
agency. 
(gj indzrecl cost rute proposals, cost. al- 

locations plmrs, etc. Paragraphs (g)(l) 
and (g)(Z) of this section apply to the 
followiiig types of documents, and their 
supporting records: indirect cost r:i.te 
computations or  proposals, cost alloca- 
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 

(1) I/ submitted fur negotiation. If t he  
recipient submits t o  the Federal 
awarding agency or the subrecipient 
submits t o  t h e  recipient the proposal, 
plan, or o ther  computation to form the 
basis for negrotiation of the ra te ,  then 
the 3-year retention period for its sop- 
porting records starts on the datc of 
such submission. 

(2)  I/ not submitted for  neyotiation. If 
the recipient is not required t o  submi t  
to the Federal awarding agency or the  
subrecipient is not required to submi t  
to the recipient the proposal, plan. or 
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ot;i~er conipu~il;ion for negotiation pur -  
poses, tlieIi the 3-year reLcnLion period 
io], I;he prol)osal, plan,  or other coni- 
1)ut;ttioii aiid its supporLing records 
sh r t s  a t  the end of t he  fist;itl yea!. (or 
other accounting period) coverer1 by 
Lhe proposal, plan, or other conipul;a- 
ti on, 

.TERMII~ATIOI\' AND ~ N P O R C B M E N T  

the terms and coiidl tions of an award, 
whether st;if,ed in a Pecleral sLa.tute. 
regulat;ion, ; L S S U ~ L L I J C ~ ,  application, 01' 
JioLice of avmrd, the Federal awarding 
;yency rimy, Ili addition Lo imposing 
any of  he special conditions ouLlined 
in $215.14, t ske one or more of the fol- 
l o ~ w i g  actions, as appropriate i n  t h e  
circumstalices. 
(1) TemDorarils withholrl cash pay- 

uniform suspension, termination and (2) ~ i s & l b n ,  ( that  is, deny 110th use of 
enforcement procedures. funds and any applicable matching 

3215.61 Termination. 
(a) Awards may be terminated in 

whole or in part  only i f  paraEraphs 
(a)(l), (2) or (3) of this section apply. 
(1) BJ~ the Federal awarding agency, 

if a recipient materially fails t o  com- 
ply with the terms and conditions of an 
award. 

(2) By the Federal awarding agency 
with the consent of t h e  recipient, in 
which case the two parties shall agree 
upon the termination conditions, in- 
cluding the effective da t e  and, in the 
case of partial termination, the portion 
to be terniinated. 

(3) By the recipient upon sending t o  
the Federal awarding agency written 
notification setting for th  the reasons 
for such termination, the effective 
date, and, i n  the case of partial termi- 
nation, the portion Lo be terminated. 
However, if the Federal awarding agen- 
cy determines In the case of partial 
termination thaL the reduced or modi- 
fied porLion of the grant will not ac- 
complisli the purposes for which the 
grant was made, i t  ma31 Lermiiiate the 
grant in jLs entireLy under either para- 
gra111is (a)(l) or (2) of this section. 

(b) If cash are allowed under  a11 
nward, Llie responsibi1lt;ies of Lhe re-  
cipienL rcierred Lo in $216.71(a), inclutl- 
iiig those lo], property niaiisgenienf. as 
~~pplicalile, shall be considered in the 
f,erixination of Lhe a w a r d ,  and provj- 
sion sliall be niade for coiitiiitiing r e -  
sponsi)~ilIl;ies of the recipient afLer ter- 
111 in &ti on, as s~jiproprir~te. 

B 215,132 Erliorcement. 
' - - (a) Remedies /or  i ~o7 i . co7~~~Z i i~ i i . c~ .  .If a r e -  . 

cipienl n-i:~Lerially fails Lo coinply w i t h  

- 
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credit for) all or part of t h e  cost  of t h e  
activity or action not  in compliance. 

(3) Wholly or partly suspend or ter-  
iiiiiiate the current award. 

(4) Withhold further awards for the 
project or program. 
(5) Take other remedies that m a y  be 

legally available. 
(b) Hearings uird. appeals. In t ak ing  an 

enforcement action, the  awarding 
agency shall provide the recipient an 
opportunity for hearing, appeal, or 
other administrative proceeding t o  
which the recipient is enti t led under 
any  s ta tu te  01 regulation applicable t o  
the  action involved. 

(c) Effects 01 suspension and termi- 
i iut ioi~.  Costs of a recipient resu l t ing  
from obligations iiicurred by t h e  re- 
cipient during a suspension or after 
termination of an award are not allow- 
able unless the awarding agency ex- 
pressly authorlees them in t h e  notice 
of suspension 01' terniination or subse- 
cjuently Other recipient costs during 
sus]mision or after Lermination whlch 
a re  necessary and  i iot  reasonably 
avoidable are allowable if paragraplis 
(c)(l) ~ i i d  (2) of Lhis section aj)pl~ 

(1) The costs YCSUIL from o b l i g a t ~ o ~ ~ s  
~iliicli werr properlg incuriced by the  re 
cipieiit before the cffective d a t e  of sub- 
peiision or LerminaLion, a re  nol. 111 X I -  
LicipaLioii of 11, i ~ n d  i n  Lhe case of a ter- 
mi~iaLion, a r e  iioiic;uicell~l;l,le 

(2) The costs w o a l d  be ~tllowable jf  
the  award were n o t  suspended 01' e>.- 
pired norm;~lly at t h e  end of t h e  f u n c l -  
ing lieriod i n  which t h e  Lerm~na t lo~ i  
Lakes cfiect 

((1) I L e h t ~ m s h ~ p  cleDar7~re7~1 SUJ- 
peirsioii T h e  enforcenien L reined~es 
idenLified i n  Lhia section, i i i c l u d ~ ~ ~ g  
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: t i t : : ~ ~ ~ ! ~ ~ s l ~ ~ r i  a n d  i,crmiii;i.Lioii, rlo Iioi. 
~it~!cl i i~ic  a. reciplont, froni Iicing sutiiect 
LO tiobarmen G and sufipsnsion under 
Il;.O.s 12649 and 12689 and Lhe Pedcral 
xwirdliig agency lmplcnien ting regula- 
t , I ( i I i ~  (SOC $215,13), 

Subpart D-After-the-Award 
Requirements 

421ii.70 I ~ ~ I T . ~ o R o .  
Soct;ionr; 215.71 through 216.73 contnln 

(:io:ioout; pi.ocoduroH and o1;lier proce- 
durn:{ lor ! lubH~~l lOn~~ dtsallowancos and 
ad .jrir:tmon tr: . 

621 ii.71 CiOR(3Ollt. pmcedurufi. 
(a,) I.l.ect~11ents shall submil;, wlthin 90 

c::.tlcndar days aft,er the date of cornple- 
tlon of the award, all financial, per- 
rormance. and other reports as required 
by the terms and  conditions of the 
award. The Federal awarding agency 
may approve extensions when re- 
quested by the recipient. 

(b) Unless the Federal awarding agen- 
c y  authorizes an extension, a recipient 
shall liquidate all obllgations incurred 
under the award n o t  laixr than 90 cal- 
eridar days after the funding perlod o r  
t h c  date of completion a~ specified In 
t h e  berms and conditions of the awsrd 
or I n  agency Implementing lnstruc- 
tions. 

(c) The Federal awartling aEency 
shall make prompt payments to a re- 
cipjcnt, for allowable reimbursable 
cos1;s under the award being closed Out. 

(d) The recipient shall promptly re- 
fund any balances of unobligated cash 
that the Federal awardinr agency has 
advanced or  paid and that is not au- 
thorized to be retained by the recipient 
for use in other projects. OMB Circular 
A-129 governs unreturned amounts that 
become delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Federal 
awarding agency shall make a settle- 
ment for any upward or downward a d -  
justments to Lhe Federal share of costs 
after closeout reports are received. 

(f)  The recipient shall account for 
any real and personal property ac- 
quired with Federal funds or received 
from the Federal Government in ilc- 
cordance with 5215.31 through 8215.37. 

(g) In the event a final audit has not 
been performed prior to the closeout of 

2 CFR Ch. I I  (1-1-06 Edition) 

an anward, the Federal awardhi[:' :LR!:IICY 
shall retain the riglif, to rt:(:ovt:r art ap- 
propriate amount after lul iy  cons id-  
cring l;hc reconim~!ndri,l;loris f i n  fils- 
allowed costs rtxult tng front 1 ; l i c  flirtll 
audit. 

6 216.72 Srihneqrionl rit~,j~i~f;nrc:~tf .~  r tnc1  
c:rmtinuiiig rc:niinnnihilitic!!:. 

(a) The closeout; of an awiml  tloc::; i i c i l .  

(1) TIIC r l ~ h i ;  or i;he Pntlcrai a.waro in[: 
agoncg t,o diflallow ~ o s t s  a ~ r d  rocovo!' 
funds on tlic! ixirilr; of a. 1:iI;er' ;t,udIl; or 
othor revlow. 

(2) The obliga.tio11 of I;hc rwlpient. Lo 
return any  funds due a6 FJ. result of 
later refunds, zorrectlons, o r  other 
transactions. 

arlect, any or t,he Collnwlnr: 

(3) Audit requirements in $215.26. 
(4) Property management, require- 

ments in § 216.31 through § 215.37. 
(5) Records retention as required in 

5 215.53. 
(bj After closeout of an awsrd, a rela- 

tionship c r e a t d  under an award mag 
be modified or  ended in whole or in 
part with the  consent of the li'etlerai 
awarding agency arid Lhe reclpienl,. 
provided Lhe reRponsibilitles of the re- 
cipient referred to in paragraph (n) o f  
this section, Includtng those for prop- 
erty management; as applicable, a r c  
considered and provisions nmtle for 
continuing responslbllltles of the re- 
cipient, as appropriate. 
169 FR 262B1. May 11. UM14. as arnoiided at. 70 
F'R510U1, h u g .  31, 20061 

5 215.73 Collection of amounts due. 
(a) Any funds paid to a reclpient in 

excess of t he  amount to which the re- 
cipient is finally determined to be enti-  
tled under the terms and conditions of 
the award constltute a debt to the Fed- 
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the  Federal awarding agency 
ma.y reduce the debt  by paragraphs 
(s)(l), (2) or  (3) of thts section. 

(1) Making an  administrative offset 
against o ther  requests for reimhurse- 
ments. 

(2) Withholding advance payments 
otherwise due to the recipient. 

(3) Taking o ther  action permitbed by 
statute. 

(b) Except as otherwise provided by 
law, the Federal  awarding agency shall  

I \ 1 
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charge inl,erest 011 an overdue debt in 
acooI~dallcc: wil;h 4 CPR clla]lLel’ 11. 
“P‘eneral Ulaiins CollecI,ioii S tand-  
:Ll’dS. “ 

AJ‘PBNDIX h T O  PART 21C-CONTILACT 
PROVISIONS 

All contracts, awarded bg R ieclltienl in- 
cl tiding snia11 purclnses, sliall contain t h e  
lollou.’ing provisions as applicable: 

1. Equal finployiticiit Opporli~?zity-hll con- 
tracts shall contain a pioa~sion requiring 
compliance with E.O. 11246, “Bqual Brnp10~~- 
ment Opportunity" (30 FR 12319. 12035. 3 
CFP,, 196+196:, Conip., p. 339), as amended b y  
E.O. 11375, “Amending Executive Order 11246 
Relating to Equal Employment Oppor- 
tun l ty , ”  and as supplemented by regulations 
a t  41 CFR part 60, “OKice of Federal Con- 
tract Compliance Programs, Equal En~ploy- 
nient Opportunity, Department of Labor.” 

2 .  Copeland “Anti-Kickback“ Acl (18 U.S.C. 
874 flnd 40 U.S.C. 276c)-All contracts and sub- 
grants fn excess of $2000 for construction or 
repair awarded by recipients and subreelpi- 
ents shall include a provision io; cpnipliance 
w l t h  the Copeland “Anti-Kickback” Act (18 
U.S.C. 874). as suppleniented by Department 
of Labor regulations (29 CFE part 2, “Con- 
tractors and Subcontractors on Public Bulld- 
ing or Public Work  Flnanced in Whole or in 
Fart by Loans or Grants from the United 
States”). The Act provides that. each COD. 
tractor or subrecipient shall be prohibited 
from inducing, by any means, any person 
employed ii i  the construction, completion. or 
repair of public work, t o  give up any part of 
the compensation to which he is otherwise 
entitled. The i’ecipient shall i’eport all sus- 
pected or reported violations t o  the  Federal 
awarding agency. 

3. Duvis-Bacoit A d ,  us rinic?rded (40 U.S.C.  
27Gu t o  c1-7)-When required by Federal pro- 
gram legislstion. all construcbion contracts 
aw,zt~letl Iiy the recipients and sul~reclpients 
of more Lhnn 12000 shall inclade R provision 
101. compliance w1Lh the Davis-Bacon AcL (10 
U.S.C. 276a 1.0 a-7) and as sup~)lenienLed h‘ 
Departnienl of Labor regul:~tioi~s (29 CFR 
par1 6, ”Labor, Slantlar~k Provisions hpplica- 
Iile Lo Contracts Governlng Federally Pi- 
nanoed ai111 Assisl.er1 Coiisti*uc~ion”). Under 
Lliis Act, conlractors shall lie retluired L a  11x3’ 
wages Lo I:tlior~crs and niecltaiiics at. 5 rate 
noi.  less L l i ~ i  the  rninlniuni wages 8jJeclfied 

of Lalior. 111 ;tddlLion, contractor6 
:;liaIl Iie rcxjiiired Lo jiay wages nol. less tlian 
once a wceh. The recipienl sliiLll p1we n copy 
of tlie curmil. jx~evalling wage tleLernilnntlon 
issued b ~ ’  Lhe DeliartnienL of Labor in each 
solicitiLLioi1 :~nd Llie i~\:’itrd or a contrncl, :sliall 

- -. lip. -coiidiLio~ied ulion Llie accgtance of Llie 
w:igr tle~erniin;~~ioii. The r e c ~ p i e n ~  s1i;dI !*e- 

ill il l\’:tgG l ~ f 3 L W ~ l ~ J l ~ L ~ O J J  11i:tdt: llJ’ Llle m-  
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-pori, - d l  -~usjiecLod 01’ ine]iorLurl -vlolat lon:~ Lu 
L I I C  F’etleral awainrllng ;igency. 

4. CO711T(LC1 1j/Ol’/L H O l ( l ~ . \  IL7 ld  s l L / C t ~ /  1S1ILlLdUldd 
/IC/ (40 0.S.C. J2~-.~,L?)-MJliore al,plic;lble, iL11 
COJILJYLCLS awarderl by recl~iients 111 excess of 
52000 101, constructlon contracts a n d  in ex- 
cess of $2500 101‘ oLher contracts Clrat. involve 
the eniployment of IiiecllallJCS or laborers 
sliall include R provisioii lo? conipliance with 
sections 302 ant1 107 of the Contract W o r k  
Hours and Saietg Standards Act (40 U.S.C. 
327-333), as supplementmi IIY Departmen 1 of 
Labor regulat~ons (29 CFR parL 5). Under sec- 
tion 102 of the Act. each contractor shall be 
required t o  compute the wages or every me- 
chanic and laborer on the bask of a standard 
work week of 40 hours. Work in excess of t h e  
standard work week j s  pernllssible provided 
that the worker is compensated at a rate of 
not less than 1% times the basic ra te  of pay 
for all hours worked In excess of 40 hours i n  
the work week. Sectlon 107 of the Act Is ap- 
plicable t o  constructlon work and provides 
that no  laborer or mechanic shall be required 
t o  work in  surroundings or under working 
condltions which are unsanltarY, hazardous 
or dangerous. These requirements d o  not 
appl~‘ t o  the purchases of supplies or mate- 
rials or articles ordinarily available on the  
open market, or contracts for transportation 
or transmission of Intelligence. 

5 .  Rights t o  h i v ~ n t r o n s  Made Unde7- a C o n -  
tract 0 1  Agreement-Contracts or agreements 
for the perlorniance of experimental, clevel- 
opniental, or research work shall provide for 
the rights of the Federal Government and 
the recipient in any resulting invention in  
accordance with 37 CFR part 401, “Rights t o  
Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern- 
ment Grants, Contracts and Cooperative 
hgn?ements,” and any implementing regula- 
tions issued by the awarding agency. 
6. Clean Air Act (42 U.S.C. 7401 et seg.] w i d  

U.S.C. 12.51 el seq.), us anic?ided-Contracts 
and subgrants or amounts In excess of 
~100,000 shall contain a provision Chat, re- 
quires the recipient to agree t o  compls wlLh 
all applicable standards, orders or regula- 
tions issued pursuant t o  the Clean Air Act 
(42 U.S.C. 7401 el seq.) and Lhe Federal Water 
Pollufion ConLrol hcL as aniended (33 U.S.C. 
1261 ef seq.). ViolaLions shall be reported t o  
Llie Federal awarding agency and Lhe X e -  
gional Orrice of blic Envl~*onme~iLal ProLsc- 
LIOJI Agency (ET’A). 

I352)-ContmcLors who i ~ ] i j i I y  01’ bid for  an 
a ~ a r d  or S1ou.oOO or nior’e slixl)  m e  Llie re- 
[I tiired cerLllicati on. Each t j  er c w  tilies t o  
Llie tiel, ,zbove Lliat. il. wlll 1101 aiirl has n o t  
used Federal approprialed funds t o  jxiy a11Y 
person 01’ organlz:Ltioii for influelicing or at- 
tmiipting Lo iiir1aencr itn ofricer 01‘ e n i l ~ l o ~ e e  
01 ;tny ;Lgency, ii menibor of Cungress, oITicei. 

t / L C  Federa( i‘i/UteJ POllUltOtI COlZtrO/ ACl (33 

7. &/l’d / j 7 l ~ l - ~ O ~ J b ! l l 7 L l /  ~lllC1ldl)lCJL~ (31 u.8Y.c. 

6 1 ~ ~ 1 3 I i j ) I n ~ ~ e ~  OJ Congrcss, 01’ a11 eni]~loyet! 01 -a .~ ~~. . 
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nionilini. of  Congtes:; In  ~:onnwI , lon wlI,li 0 1 ) -  
I,:tin!nfi any Fedoral contract. van( .  or any 
ol.1111r. ;i.wartl covered by 31 U.6.C. 1352 Each 
i,Iw :rhall also dlscloae any lobbylng wlth 
rioii-!Wloral funds t,liat I;:Llras plsx:e In oon- 
iiiiclAon wtth ohtalnlng any Poderal ;tvrard. 
Su(:h d l :~~ lonures  aro fnrwnrtlod Irom tler to 
! , h i '  111) t,o tllC rnclplnnt. 

/ I  I.~nl~:~rni(iiit; i ~ i i t l  Suriponfllori (E.O.!: 125411 
; ~ r i t l  I%~lll!l+h oonrxact rrwai3d wlGli an 
nniniinl. oxpecl;crtl to equal 01' oxceod S25,IIOO 
~ K I  (:ort&in otli(w conti'act ntvardr: (soo 2 CPR 
11111.:!%0) :ilia11 not, 11o madH I;o ~~art loi i  I.lfil;etl on 
l;110 jiovcinn~eiil,-wltlo Pxoludod P~LI'LIHIJ L h t ;  
Svsl,oni. In aeoo1*d:~llO~ M G h  Cbf i  OMR gultle- 
I Inn!; al. 9, CFR part 1110 I;hal Imlilorneiil, E.0.8 
126411 (3 CBR. lnOG Oomp., p .  110) a n d  l2rlnO (3 
CFR, ln f ln  Comp., p. 236), "DobarmonL i ~ n d  
Rii::pclimlon " Tho Exclutled Partlor: Llfit SYH- 
Lon\ contalns the name!; of partles debarred, 
suspended, or otherwise excluded by agon- 
clet;. a:; well as partles declared lnellglble 
u i i t lot ' statutory or regulatory authorlty 
ntlicr than E.O. 12549. 
Ili!l PR 2G281. A4ay 11. 2004, as amended at. 70 
Flt 5187!1, Aug 31, 20051 

PARTS 2 16-2 19 [RESERVED] 

PART 220-COST PRINCIPLES FOR 
EDUCATIONAL INSTITUTIONS 
(OMB CIRCULAR A-21) 

s f!C 

zZlI.5 Purpose.  
230.10 scope. 
220.16 Policy 
220.20 hpplicablllty. 
220.25 OMIl responslbllltles. 
:!2(1.30 R'odoral agency responslblli tlos. 
220.35 Effective date of changes. 
2211 40 rtalatlonshlp to  prevlous Issuance 
220.45 Informatlon contact. 
APPENDIX A TO PART 22&PRINCIPLES FOR DE- 

TERMINING COSTS APPLICABLE TO GRANTS. 
CONTRACTS, AND OTHER AGREEMENTS WITH 
EDUCATIONAL INSTITUTIONS 

AUTHORITY: 31 U.S.C. 603; 31 u;s.c. 1111: 41 
U.S.C. 405; Reorganization Plan N o .  2 of 1970; 
E.0, 11541, 35 FR 10737. 3 CPR, 19661970, p, 
939. 

SOWRCS: 70 PR 51801, hug .  31, 2005, unless 
otherwise noted. 

8 220.6 P U r p O R e .  

This part establishes principles for 
determining costs applicable to grants, 
contracts, and other agreements with 
educational institutions. 

2 CFR Ch. II (1-1-06 Edition) 

E 22(1.1 0 Scope. 

The principles in Lhis part. dca1 w i t h  
the subject, of cost, datermlria.l;lon. and 
make 110 attempt t~ idenkihr !.he cir- 
cumstancos or dlcf:i.t;e the c) 
agency a i i t l  In!; 1;It;u [;I onill par1.i c I p:i.l;lon 
I n  l;lw f1ti;LnclnC: or n parl;loula~' i~roJf!cl, 
T."YIV~~IOII  rol. pl-ori I, 01' OI;IIW in(;wnm I ,  

ahovc cost. is oii1;sIde b h c  sc:opc! o f  I.,hl:: 
part;. 

4 220.16 I'oliny. 
T h o  prlnciples In Lhlfi part, a r c  (IC!- 

sijinnd Lo provide that. the F'ecloral G.ov- 
arnmonl; boar Its lair share of  1;or,aI 
costs, dotormined in accordance wlLh 
generally accepted aooounting prln- 
ciples, except where restricted or pro- 
hibited by law. Agencies are not cx- 
pected to place additional restrictions 
on  individual items of cost. The SUO- 
cessful application of cost accounting 
principles requires development of mu- 
tual understanding between represent- 
atives of educational institutions and 
of the Federal Government, as to  their 
scope, iniplementatlon. and lnterpreta- 
tion. 

9 220.20 hpplicubility. 
(a) All Pedore.1 agencies tha.t. sponsor 

research and development, tro.lning, 
and other work at, educational lnsbltu- 
tions shall apply the provisions of hp- 
pendix A to this part in determining 
the costs incurred for such work. The 
principles shall also be used as a guide 
In the pricing of fixed price or lump 
sum agreements. 

(b) Each federal agency that awards 
defense-related contracts to a Feder- 
ally Funded Research and Development 
Center (FPRDC) associated with an 
educational institution shall require 
the FFRDC to comply with the Cost 
Accounting Standards and with the 
rules and regulations issued by the 
Cost Accounting Standards Board and 
set forth in 47 CFR part 99. 

8 220.26 OME responsibilities. 
OMB is responsible for: 
(a) Issuing and maintaining the guid- 

ance in this part .  
(b) Interpreting the policy roquire- 

ments in this part and providing assist- 
ance to ensure effective and efficient 
implementation. 
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SUBJECT: Cost P r i i~c ip i e s  f o r  iJorl-Proiri t Organ iza t ions  

1. P u r p o s e .  TJ1j.s Circular  estaljlrislies p r i n c i p 1 . e ~  f o r  d e t e r m i n i n g  ccists of 
g r a n t s ,  c o n t r a c t s  arid o the r  agreements with non-p ro f i t  o r g a n i z a t i o n s .  I t  does 
no t  apply t o  co l l eges  and u n i v e r s i t i e s  which a r e  covered by O f f i c e  o f  Management 
and Budget (ONE) Ci rcu lar  A-21,  "Cost P r i n c i p l e s  f o r  E d u c a t i o n a l  I n s t i t u t i o n s " ;  
SLa te  , l o c a l ,  and r e d e r a l l ~ / - r e c o g n i s e d  I n d i a n  t r i b a l  governments which a r e  
covered by OME Circular  A-87, l l c o s t  P r i n c i p l e s  f o r  S t a t e ,  Loca l ,  and  I n d i a n  
Tribal Governments"; or h o s p i t a l s .  The p r i n c i p l e s  a r e  d e s i g n e d  t o  p r o v i d e  t h a t  
t h e  Federal  Government bear  i t s  f a i r  s h a r e  of  costs except where r e s t r i c t e d  or  
p r o h i b i t e d  by law. The p r i n c i p l e s  do n o t  a t t e m p t  t o  p r e s c r i b e  t h e  e x t e n t  of 
c o s t  s h a r i n g  o r  matching on g r a n t s ,  c o n t r a c t s ,  o r  o t h e r  ag reemen t s .  However, 
s u c h  c o s t  s h a r i n g  or matching s h a l l  no t  be accomplished th rough  a r b i t r a r y  
l i m i t a t i o n s  on individual  c o s t  e lements  by F e d e r a l  a g e n c i e s .  P r o v i s i o n  f o r  
p r o f i t  o r  o t h e r  increment above c o s t  i s  o u t s i d e  t h e  scope of t h i s  C i r c u l a r .  

2 .  Supe r ses s ion .  This C i r c u l a r  supe r sedes  c o s t  p r i n c i p l e s  i s s u e d  by i n d i v i d u a l  
agenc ie s  f o r  non-profit  o r g a n i z a t i o n s .  

3.  A p p l i c a b i l i t y  

a .  These p r i n c i p l e s  s h a l l  be used by a l l  Fede ra l  a g e n c i e s  in d e t e r m i n i n g  
t h e  c o s t s  of work performed by non-p ro f i t  o r g a n i z a t i o n s  under g r a n t s ,  
coope ra t ive  agreements, cos t  reimbursement c o n t r a c t s ,  and o t h e r  c o n t r a c t s  i n  
which c o s t s  a r e  used i n  p r i c i n g ,  a d m i n i s t r a t i o n ,  or s e t t l e m e n t .  F-11 of t h e s e  
in s t rumen t s  a r e  h e r e a f t e r  r e f e r r e d  t o  as awards. The  p r i n c i p l e s  do n o t  a p p l y  t o  
awards under which an o r g a n i z a t i o n  i s  n o t  r e q u i r e d  t o  account  t o  the  Federal  
Government f o r  ac tua l  cos ts  i n c u r r e d .  

b. A11 cos t  reimbursement subawards ( s u b g r a n t s ,  s u b c o n t r a c t s ,  e t c .  ) a r e  
s u b j e c t  t o  t h o s e  Federal c o s t  p r i n c i p l e s  a p p l i c a b l e  t o  t h e  p a r t i c u l a r  . 
organ iza t ion  concerned. Thus ,  i f  a subaward i s  t o  a n o n - p r o f i t  o r g a n i z a t i o n ,  

i r c u l a r  s h a l l  apply; i f  a subaward i s  t o  a commercial o r g a n i z a t i o n ,  t h e  L '  

- P  c o s t  p r i n c i p l e s  appl icable  t o  commercial c o n c e r n s  s n a i l  dpp J -- ' =  - --+xwald iz 
t o  a col leye o r  u n i v e r s i t y ,  C i r c u l a r  A-21 s h a l l  app ly ;  i f  a suhaward i s  to a 
S t a t e ,  l o c a l ,  o r  f ede ra l ly - r ecogn ized  I n d i a n  t r i b a l  government , Circular 2-87  
s l ia l l  apply. 



)r!  of some riori-profit o r g a n i z a t i o n s .  Sonie riori-profit  oIgarii?..at.i.onr;, 
~)c:::;JLL:;G: C J ~  t h e i r  s i z e  atid r l a tu re  of o p e r a t i o n s ,  can b e  considered to be SLRL: . ] .~ :  

t n  c:omnle:-cJ.al. concerns f o r  purpose o f  a p p l i c a b i l i t y  of cost p r i n c i p l e s .  Such 
r i o r i - - p r . o f j  t. organ iza t ions  s h a l l  o p e r a t e  under redel-al  cost p r i n c i p l e s  applicable 

1 cortc?:-fis. 0, l i s : i r l g  0: these o;qar:i-,atiocs 1 3  contai-nsd in 
. Other  o r . g a n i ~ a t i ~ r i s  m a y  b e  added from tine t o  t ime.  

7 .  P.t tachments.  The p r i n c i p l e s  and related p o l i c y  guldes are  set  f o r t h  i.rl tkie 
fcl J-owirig At:achments: 

A t t a c k i n i e n t  A - General P r i n c i p l e s  

At tachment  H - Selected Items of Cost 

A t t a c h m e n t  C - Non-Profit Organ iza t ions  Not Sub jec t  To This Cirsular 

8 .  
t h i s  C i r c u l a r  *ItLen pe rmis s ib l e  under e x i s t i n g  law. Howevn,r, i n  t h e  i n t e r e s t  of  
a c h i e v i n g  xa,:imum unifo;mity, 
unusual c i r cums tances .  

Requnlsts for except ior ls .  OMB m6.y g r a n t  excep t ions  t o  t h e  requirements  of 

excep t ions  w i l l  be perixitted on1.y i n  h l  gh l  y 

9 .  E f f e c t i v e  Date .  T h e  p r o v i s i o n s  of t h i s  C i r c u l a r  are e f f e c t i v e  immediately 
I m p l e m e n t a t i o n  s h a l l  b e  phased i n  by i n c o r p o r a t i n g  t h e  p rov i s ions  i n t o  new 
awards made a f t e r  t h e  S t 2 Z t  of t h e  o r g a n i z a t i o n ' s  next  f i s c a l  year. For 
e x i s t i n g  awards, t h e  new p r i n c i p l e s  may be a p p l i e d  i f  an o r g a n i z a t i o n  and t h e  
c o g n i z a n t  F d e r a l  agency a g r e e .  E a r l i e r  implementation, o r  a d e l a y  i n  
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a .  k. c o s t  i s  a l l o c a b l e  t o  2 p a r t i c u l a r  c o s t  O h j e c t i o e ,  s u c h  a s  a 
g r a n t ,  c o n t r a c t ,  p r o j e c t ,  s e r v i c e ,  or o t h e r  a c t i v i t y ,  i n  accordance w i t h  t h e  
rela-cive b e n e f i t s  rece ived .  .A cost i s  a l l o c a b l e  t o  ir F e d e r a l  award i f  i t  i s  
t r e a t e d  cons i s t en t ly  w i t k  o t h e r  c o s t s  i n c u r r e d  for  t h e  same purpose i n  like 
circumstances and  i f  i t :  

(31 Is i n c u r r e d  s p e c i f i c a l l y  f o r  t h e  award 

( 2 )  B e n e f i t s  both t h e  award and o t h e r  work and c a n  be 
d i s t r i b u t e d  in reasonable  p r o p o r t i o n  t o  t h e  b e n e f i t s  r e c e i v e d ,  or 

( 3 )  Is necessa ry  t o  t h e  o v e r a l l  o p e r a t i o n  of Lhe o r g a n i z a t i o n ,  
although a d i r e c t  r e l a t i o n s h i p  i o  any p a r t i c u l a r  c o s t  o b j e c t i v e  c a n n o t  be shown .  

b .  Any cost a l l o c a b l e  t o  2 p a r t i c u l a r  award o r  o t h e r  c o s t  object ive 
under t h e s e  p r i n c i p l e s  may n o t  be s h i f t e d  t o  o t h e r  F e d e r a l  awards t o  ove rcome  
funding d e f i c i e n c i e s ,  or io a v o i d  r e s t r i c t i o n s  imposed by law o r  by t h e  terms of 
t h e  award. 

5. Applicable c red i t s  

a .  The term a p p l i c a b l e  c r e d i t s  r e f e r s  t o  t h o s e  r e c e i p t s ,  o r  
r educ t ion  of expendi tures  which o p e r a t e  t o  o f f s e t  or r e d u c e  expense i t e m s  t h a t  
are a l l o c a b l e  t o  awards as di rec t  o r  i n d i r e c t  c o s t s .  T y p i c a l  examples of such  
t r a n s a c t i o n s  a re  : purchase d i s c o u n t s ,  r e b a t e s  o r  a l l o w a n c e s ,  r e c o v e r i e s  o r  
indemni t i e s  on l o s s e s ,  i n s u r a n c e  r e f u n d s ,  and a d j u s t m e n t s  of o v e r p a ~ m e n t s  or  
erroneous charges.  To t h e  e x t e n t  t h a t  s u c h  c red i t s  a c c r u i n g  or r e c e i v e d  by t h e  
o rgan iza t ion  r e l a t e  t o  a l l o w a b l e  c o s t ,  the), s h a l l  be  c r e d i t e d  t o  t h e  F e d e r a l  

a c o s t  r e d u c t i o n  01- c a s h  r e fund ,  a s  a p p r o p r i a t e .  

h .  I n  some i n s t a n c e s ,  t h e  amounts r e c e i v e d  from t h e  F e d e r a l  
Government t o  f inance o r g a n i z a t i o n a l  a c t i ~ r i t i e s  o r  s e r v i c e  o p e r a t i o n s  s h o u l d  J>e 
t r e a t e d  as app l i cab le  c r e d i t s ,  S p e c i f i c a l l y ,  t h e  concep t  of  n e t t i n g  s u c h  c r ed i t  
i tems a g a i n s t  r e l a t e d  e x p e n d i t u r e s  s l -~ou ld  he a p p l i e d  by t h e  o r g a n i z a t i o n  in 
deterritining tlre r a t e s  o r  amounts t o  be cha rged  t o  F e d e r a l  awards f o r  s e r v i c e s  
i:endered whenever t h e  f a c i l i t i e s  or o t h e r  r e s o u r c e s  used i n  p r o v i d i n g  s u c h  
s e r v i c e s  have been finaliced d i r e c t l y ,  i n  whole or i n  p a r t ,  by F e d e r a l  f u n d s .  

c ,  For r u l e s  cover ring program income (i . e .  , gross  inconie e a r n e d  
frorri iederal . ly-supported a c t i v i t i e s )  see S e c .  _ .  2 4  o f  O f f i c e  of Manayenrent arid 
Budget (OlvlE) C i r cu la r  A- 110, "Uniform A d m i n i s t r a t i v e  Requirements  f o r  G r a n t s  and 
Agreements w i t h  I n s t i t u t i o n s  of f-lighel- Education, H o s p i t a l s ,  and OLLher N O D -  

Profit 0rcJan iza t io r : s .  " 

7 



c .  Whsn s ."'~!rJera.l agency provides tk1j.s Z J - e x i t i i l J . ! : y ,  i i i i  d 

p r e r e q u i s i t e  t o  a S t a t e ' s  e x e r c i s i n g  th i s  o p t i o n ,  a S t a t e  m u s t  adopt 1 . t ~  own 
w r i t t e n  f i s c a l  arid a d m i n i s t r a t i v e  requirements f o r  expending arid accounting fcir 
a i l  .funds, which  a re  coris.i.stent w i t h ]  t h e  p r o v i s i o n s  of  OMB Circular  h - R 7 ,  and 
e x t e n d  such~p01ic:ic.s to a l l  s u b r e c i p i e n t s .  These fiscal arid adminis t ra tJ  vo 
rc-.qu.iremerits must be s u f f i c i e n t l y  s p e c i f i c  t o  ensure  t h a t :  furids a r e  us9d  i n  
compl i ance  c r i t h  a l l  app1.i.cabl.e Fede ra l  s t a t u t o r y  and regulatory p rov i s ions ,  
costs a r e  reasonable and necessa ry  f o r  o p e r a t i n g  t h e s e  programs, arid furids a r e  
n o t  be  used f o r  g e n e r a l  expenses r e q u i r e d  t o  c a r r y  o u t  o the r  r e s p o n s i b i l i t i e s  of 
a S t a t e  or i t s  s u b r e c i p i o n t s .  

5'. D i r e c t  Costs 

1. Di rec t  c o s t s  a r e  t h o s e  t h a t  can be i d e n t i f i e d  spec i . f i ca l ly  w i t h  a 
p a r t i c u l a r  f i n a l  c o s t  o b j e c t i v e ,  i . e . ,  a p a r t i c u l a r  award, p r o j e c t ,  s e r v i c e ,  o r  
o t h e r  d i r e c t  a c t i v i t y  of an  o r g a n i z a t i o n .  However, a cost may no t  be assigned 
t o  an award as a d i r e c t  c o s t  if a n y  o t h e r  c o s t  i n c u r r e d  f o r  t h e  same purpose, i.ri 

l i k e  circumstance, has  been a l l o c a t e d  t o  an award as an i n d i r e c t  c o s t .  Costs  
i d e n t i f i e d  spec i f i ca l1 .y  w i t h  awards a r e  d i r e c t  c o s t s  of t h e  awards and a r e  t o  be 
a s s i g n e d  d i r e c t l y  t h e r e t o .  C o s t s  i d e n t i f i e d  s p e c i f i c a l l y  with ocher final cost 
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4 .  The cos t s  of a c t i v i t i e s  performed p r i m a r i l y  as a s e r v i c e  t o  rriem&rs, 
c l i e n t s ,  o r  t he  general  p u b l i c  when s i g n i f i c a n t  and n e c e s s a r y  t o  t h e  
o r g a n i z a t i o n ' s  mission must he t r e a t e d  a s  d i r e c t  c o s t s  whether or not a l l o w a b l e  
and be a l l o c a t e d  an e q u i t a b l e  s h a r e  of i n d i r e c t  costs. Some examples oi t h e s e  
types  of a c t i v i t i e s  i n c l u d e ;  

a .  Maintenance of membership _rolls,  s u b s c r i p t i o n s ,  p u b l i c a t i o n s ,  
and r e l a t e d  func t ions .  

b .  Providing se r r r i ce s  and i n f o r m a t i o n  t o  members, l e g i s l a t i v e  o r  
a d m i n i s t r a t i v e  bodies, o r  r h e  p u b i i c .  

C .  Promotion, lobbying, and o t h e r  forms o f  p u b l i c  relations 

d .  Meetings and confe rences  excep t  t h o s e  he ld  to conduct t h e  
gene ra l  adminis t ra t ion of  t h e  o r g a n i z a t i o n .  

e .  Piaintenance, p r o t e c t i o n ,  and i n v e s t m e n t  of s p e c i a l  funds  riot  
used i n  operat ion of t h e  o r g a n i z a t i o n .  

f .  Adminis t ra t ion of group b e n e f i t s  on  b e h a l f  of members o r  
c l i e n t s ,  including l i f e  and h o s p i t a l  i n su rance ;  a n n u i t y  o r  r e t i r e m e n t  p l ans  , 
f i n a n c i a l  a i d ,  e t c .  

C.  I n d i r e c t  C o s t s  

1. I n d i r e c t  c o s t s  are t h o s e  t h a t  have heen i n c u r r e d  fo r  comrrion o r  j o i n t  
o b J e c t i v e s  and cannot ],e r e a d i l y  i d e n t i f i e d  with a p a r t i c u l a r  f i n a l  c o s t  
o b j e c t i v e .  Direct cos t  of minor amounts may be t r e a t e d  a s  i n d i r e c t  c o s t s  u n d e r  
the  c o n d i t i o n s  deSc1il:Jed i n  subparagrapl-, E .  2 ,  A f t e r  d i rect  c o s t s  ha17e b e e n  
determined and assigned d i r e c t l y  t o  awards 01- o t h e r  w o r k  as a]>pl:opriate, 
i n d i r e c t  ccists a r e  those  remaining t o  be a l l o c a t e d  t o  b e n e f i t i n g  c o s t  
o b j e c t i v e s .  A cos t  may not be a.ll.ocated to an award a s  an i n d i r e c t  c o s t  i f  a n y  
o the r  c o s t  incurred for d i e  same purpose, i n  l i k e  c i r c u m s t a n c e s ,  tias beer] 
assigned t o  an a ~ i a r d  2s a d i r e c t  c o s t .  

2 .  &cause o i  tile di17erse c h a r a c t e r i s t i c s  arid accoun t i r ig  p r a ~ t i c ~ . s  oi 
rion-profj i c~ rgan l  z a t i o n s ,  i s  I > ( I V  pOSSi) , le  to s p e c i f y  t h e  t y p e s  of cost  whicli 
may l x  c!.assl.fjed a s  i n d i r e c t  c o s t  i n  a l l  s j  t u a t i o r i s .  However, t y p i c a l  examples 
of i n d i r e c t  c o s t  f o r  nic~~i\/ 1101J-~Jl~Ofit o r g a n i z a t i o n s  may i ~ i c l ~ i d e  c l e p r e c i a t i o n  or 
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d .  Specific mr:thod:: f o r  al . locat. ir ig i n d i r e c t  cos t s  arid computing 
i.rtdi.rect c o s t  z a t s s  &lorig with t r l e  c o r i d i t j  011.5 iJrlder whi:h each rrtethod sho1iI.d t)? 
U s S d  a r e  d.?:ic;!r.ibed i n  subparagraphs 3 ';hr-oiigh 5 .  

e .  The base p e r i o d  f o r  the a l l o c s c i o n  ~f i nd i r ez t  c o s t s  is the 
p e r i o d  i n  which such c o s t s  are i n c u r r e d  and accumuiated f o r  a l l o c a t i o n  to work 
performed i n  t h a t  p e r i o d .  
o r g a n i z a t i o n ' s  f i s c a l  yeaz b u t ,  i n  a n y  even t ,  sha.11 be so s e l e c t e d  a s  t o  avoid 
i n e q u i t i e s  i n  che a l l o c a t i o n  of t h e  c o s t s .  

The  base  p e r i o d  n o r m a l l y  should co inc ide  wi th  t h e  

2 .  S impl i f ied .  a l l o c a t i o n  method 

a .  Where an o r g a n i z a - t i o n ' s  major f u n c t i o n s  b e n e f i t  from its 
i n d i r e c t  costs  t o  approx ima te ly  t h e  same d e g r e e ,  t h e  a l l o c a t i o n  of i n d i r e c t  
costs may be accomplished by (1) s e p a r a t i n g  t h e  o r g a n i z a t i o n ' s  total c o s t s  for 

e i t h e r  d i r ec t  o r  i n d i r e c t ,  and (ii) d iv id ing  the t o t a l  
c o s t s  ( n e t  of a.pplicable c red i t s )  by a n  e q u i t a b l e  

t h e  base per iod as  
a 11 owabl e i n d i r e c t  
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e .  For an o r g a n i z a t i o n  t h a t  r e c e i v e s  more t h a n  $10 m i l l i o n  i n  
Fede ra l  funding of d i r e c t  c o s t s  i n  a fiscal y e a r ,  a breakout of t he  i n d i r e c t  
c o s t  component i n t o  two broad c a t e g o r i e s ,  F a c i l i t i e s  and A d m i n i s t r a t i o n  as  
d e f i n e d  i n  subparagraph C . 3 ,  i s  r e q u i r e d .  The r a t e  i n  each case  s h a l l  be s t a t e d  
2s t h e  percentage which t h e  amount of t h e  p a r t i c u l a r  i n d i r e c t  c o s t  c a t e g o r y  
(i . e . ,  F a c i l i t i e s  o r  hdminbst:ation) is of t h e  d i s t r i b u t i o n  base i d e n t i f i e d  w i t h  
t h a t  ca t egory ,  

3. Iviultiple a l l o c a t i o n  base me-ihod 

a .  General. Where an o r g a n i z a t i o n ' s  i n d i r e c t  c o s t s  b e n e f i t  its 
major func t ions  i n  varying d e g r e e s /  i n d i r e c t  costs s h a l l  be accumulated i n t o  
sepa ra  t e  cos t  groupings, as d e s c r i b e d  i n  subparagraph b .  Each g r o u p i n g  s h a l l  
then be a l loca ted  i n d i v i d u a l l y  t o  b e n e f i t t i n g  furictioris by means of a base which 
b e s t  measures the  r e l a t i v e  b e n e f i t s .  The d e f a u l t  a l l v c a t i o n  b a s e s  by cost pool 
are  desc r ibed  i n  subparagraph c .  

13. I d e n t i f i c a t i o n  of i n d i r e c t  costs,  C o s t  g roup ings  sha l l  he  
e s t a b l i s h e d  so as L U  l v i n n  - nf each qsoup ing  on t h e  Ixsis of 

of expenses t h a t  a r e  of like c h a r a c t e r  i n  terms of  f u n c t i o n s  they b e n e f i t  and i n  
- te rms  of the  a l l o c a t i o n  base which best measures t he  r e l a t i v e  b e n e f i t s  prOTrided 
~ C J  each func t ion .  The groupings a r e  c l a s s i f i e d  w i t h i n  t l i e  two b r o a d  c a t e g o r i e s :  
" F a c i l i t i . e s "  arid "Admirj is t ra t ion,  I' as d e s c r i b e d  i n  subparayrapl l  C. 3 .  T h e  
i r r d i r e c t  cos t  pools aze  d e f i n e d  as  folloxs: 

b e n e f i t s  provided t o  t h e  major f u n c t i o n s .  Each grouping s h a l l  c o n s t i t u t e  a pool  - 

(1) Deprec ia t ion  arid u s e  a l lowances .  T h e  expenses under  t h i s  
heading a r e  the  p o r t i o n  of t h e  c o s t s  of t h e  o r g a n i z a t i o n  ' s b u i l d i n g s ,  c a p i t a l  
imj3rovements t o  larid arid b u i l d i n g s ,  arid eyuiprnent whic).~ a r e  computed i n  
accordance with pal-agraph 11 o f  Attachment  B ("Depreciation arid u s e  
allowaiices") . 
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c .  /-il.location bases .  Ac tua l  coridj.tiorls sha l l  be taken i n t o  account. 
i n  s e l e c t i n g  t h e  b a s e  t o  be used i n  a l l o c a t i n g  the expenses in each grouping 'io 
b e n e f i t t i n g  f u n c t i o n s .  The e s s e n t i a l  c o n s i d e r a t i o n  i n  s e l e c t i n g  a method o r  tr 

base i s  t h a t  i t  i s  t h e  one bes t  s u i t e d  f o r  a s s i g n i n g  :he pool of costs t o  cos t  
o b j e c t i v e s  i n  accordance w i t h  b e n e f i t s  derived; a t r aceab le  cause and e f f e c t  
r e l a t i o n s h i p ;  o r  l o g i c  and reason, where n e i t h e r  t h e  cause nor t he  e f fec t  of t h e  
r e l a t i o n s h i p  i s  d e t e r m i n a b l e .  When an a l l o c a t i o n  can be made by assignment of a 
c o s t  grouping d i r e c t l y  t o  t he  f u n c t i o n  b e n e f i t e d ,  t h e  a l loca t ion  s h a l l  be made 
i n  that manner. When the expenses i n  a cost  g roup ing  are more gene ra l  i n  n a t u r e ,  
the a l l o c a t i o n  s h a l l  be made through the  use of a s e l e c t e d  base w h i c h  produces 
r e s u l t s  t h a t  a r e  e q u i t a b l e  t o  both the  Fede ra l  Government and the  o r g a n i z a t i o n .  
The d i s t r i b u t i o n  s h a l l  be made i n  accordance w i t h  t h e  bases descr ibod h e r e i n  
u n l e s s  i t  can be demonstrated t h a t  t h e  u s e  of a d i f f e r e n t  base would r e s u l t  i n  a 
more e q u i t a b l e  a l l o c a t i o n  of t he  costs, or  t h a t  a more r ead i ly  a v a i l a b l e  base 
would not i nc rease  t h e  c o s t s  charged t o  sponsored awards. The r e s u l t s  o f  

12 
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( i )  the employees and o t h e r  u s e r s  on a f u l l - t i m e  
e q u i v a l e n t  (FTE) b a s i s  01 s a l a r i e s  and wages of t h o s e  i n d i v i d u a l  f u n c t i o n s  
b e n e f i t t i n g  from the  use of t h a t  space ;  o r  

(11) organ iza t ion -wide  employee FTEs o r  s a l a r i e s  
and wages appl icable  t o  t h e  b e n e f i t t i n g  f u n c t i o n s  of t h e  o r g a n i z a t i o n .  

( d )  Deprec ia t ion  or  use  a l lowances  on c e r t a i n  c a p i t a l  
imDrovoments t o  land,  such a s  paved p a r k i n g  a r e a s ,  f e n c e s ,  s i d e w a l k s ,  and the  
l i k e ,  n o t  included i n  t h e  c o s t  of b u i l d i n g s ,  s h a l l  be d l o c a t e d  t o  u se r  
c a t e g o r i e s  on a FTE b a s i s  and d i s t r i b u t e d  t o  major f u n c t i o n s  i n  p r o p o r t i o n  t o  
rhe s a l a r i e s  and wages of a l l  employees a p p l i c a b l e  to t h e  f u n c t i o n s .  

( 2 )  i n t e r e s t .  i n t e r e s t  c o s t s  s h a l l  be  a l l o c a t e d  i n  t h e  same 
manner a s  t h e  deprec ia t ion  or use a l l o w a n c e s  on t h e  b u i l d i n g s ,  equipment  and  
Capital equipments t o  which the  i n t e r e s t  r e l a t e s .  

( 3 )  Operation and maintenance e x p e n s e s .  Opera t ion  and  
maintenance expenses s h a l l  be  a l l o c a t e d  i n  t h e  same manrier as t h e  d e p r e c i a t i o n  
and use allowances. 

( 4 )  General a d m i n i s t r a t i o n  arid g e n e r a l  expenses .  beneI-61 
a d m i n i s t r a t i o n  and general expenses  s h a l l  be a l l o c a t e d  t o  b e n e f i t t i n g  f u n c t i o n s  
lxised on modified t o t a l  d i r e c t  c o s t s  (LVITDC) , a s  d e s c r i b e d  i n  subpa rag raph  U. 3 .  f . 
The expenses included i n  t h i s  c a t egory  cou ld  be grouped f i r s t  a c c o r d i n g  t o  m a j o r  
f u n c t i o n s  of the  o rgan iza t ion  to which they render  s e i - v i c e s  or p r o v i d e  b e n e f i t s .  
Tlie acjgregate expenses of each g r o u p  s h a l l  t hen  he ;:llocateci t o  b e n e € i t t i n g  
func t io i i s  based or] MTDC. 

d .  Orcler of d j . s t r ibu t ion  

(1)  lridirrjct c o s t  caceqo i - i e s  c o n s i s t i n g  of depreclat i .on and 
a2 iowarrces, i n t e r e s t  , oper-axion ai-16 rr la inter ia i icE; ,  arid g e n e r a l  a c t m i n i s t r a t i o n  

13 



4 .  Uixect a l l o c a t i o n  method. 

a .  Some non-p ro f i t  o r g a n i z a t i o n s  t r e a t  a l l  cos t s  as d i ~ o - ~ t  COS;S 

e x c e p t  gene ra l  a d m i n i s t r a t i o n  and g e n e r a l  expenses .  Those o r g a n i z a t i o n s  
g e n e r a l l y  sepa ra t e  their costs i n t o  t h r e e  b a s i c  ca . tegor ies :  !i) General 
a d m i n i s t r a t i o n  and g e n e r a l  expenses,  ( i i )  f u n d r a i s l n g ,  and  (iii) o t h e r  direct 
f u n c t i o n s  ( inc lud ing  p r o j e c t s  performed under F e d e r a l  awards) . J o i n t  c o s t s ,  
s u c h  as  d.epreciat.j.ori, r e n t a l  c o s t s ,  o p e r a t i o n  and maintenance of f a c i l i t i e s ,  
t e l e p h o n e  expenses, and  the l i k e  a r e  p r o r a t e d  i n d i v i d u a l l y  a s  d i r e c t  c o s t s  t o  
each ca tegory  arid t:) each award o r  o t h e r  a c t i v i t y  using a base most appropr i a t e  
t o  t h n  p a r t i c u l a r  c o s t  be ing  p r o r a t e d .  

b. T h i s  method i s  acceptable, prov id2d  e a c h  j o i n t  cost i s  p ro ra t ed  
using a base which a c c u r a t e l y  measures  t h e  b e n n f i t s  provided t o  each award or  
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5. Special j .ndirect  cost r a t e s .  I n  sorrte i n s t a n c e s ,  a s i n g l e  indirect: 
cost irate f o r  211 a c t i v i t i e s  of an oi-gani-at ion o r  f o r  eacli major f u n c t i o n  of 
t h e  Grganizacion may not JX a p p r o p r i a t e ,  sirice i t  would I J O ~  t a k e  into a c c o u n t  
those d i f f e r e n t  f a c t o r s  whicpi may suj2stantia:ly a f f e c t  t h e  i n d i r e c t  c o s t s  
app l i ca l> le  t o  a pa r t i cu la i -  segment of work. For t h i s  purpose, a p a r t i c u l a r  
segnlent of work may he t h a t  performed under a s i n g l e  award or i t  mall c o n s i s t  of 
~ O r l :  Under a group of  awards performed in a common environment .  These  f a c t o r s  
may i n c l u d e  the phys ica l  l o c a t i o n  of t h e  work, t he  l e v e l  of a d m i n i s t r a t i v e  
Suppor t  required,  t h e  na tu re  of t h e  f a c i l i t i e s  oz o t h e r  r e s o u r c e s  employed, 
s c i e n t i f i c  d i s c i p l i n e s  or t e c h n i c a l  s k i l l s  involved,  t h e  o r g a n i z a t i o n a l  
arrangements  used, 01 any combination t h e r e o f ,  When a p a r t i c u l a r  s e g m e n t  of 
work is performed i n  an en.vironment which appears  t o  g e n e r a t e  a s i g n i f i c a n t l y  
d i f fe ren t  l eve l  of i n d i r e c t  c o s t s ,  p r o v i s i o n s  s h o u l d  be made f o r  a s e p a r a t e  
i n d i r e c t  cos t  pool  app l i cab le  to such work. 
s h o u l d  be deve loped  du r ing  t h e  c o u r s e  of t h e  r e g u l a r  a l l o c a t i o n  process, 
s e p a r a t e  ind i r ec t  c o s t  r a t e  r e s u l t i n g  the re f rom shou ld  be used ,  pro~7Lded it i s  
de te rmined  t h a t  (i) t h e  r a t e  d i f f e r s  s i g n i f i c a n t l y  from t h a t  which would h a v e  
been o b t a i n e d  under  subparagraphs 2, 3, and 4 ,  and (ii) t h e  volume of w o r k  20 
which t h e  r a t e  would apply i s  material. 

t h e  

The s e p a r a t e  i n d i r e c t  cost pool  
and the 

E.  Negotiation and Approvcl of I n d i r e c t  Cost Rates 

1. Defin i t ions .  As used i n  this S e c t i o n ,  t h e  fo l lowing  terms ha~7o the 
meanings s e t  
f o r t h  below: 

a .  Cognizant agency means t h e  Federal  agency re SpOnSible for 
n e g o t i a t i n g  and approving i n d i r e c t  c o s t  r a t e s  f o r  a n o n - p r o f i t  o r g a n i z a t i o n  on 
b e h a l f  of a l l  Federal  agenc ie s .  

L . D~n’~rls d. i . . ’  an i n d i r e c t  cost r a t e ,  appl icable  t o  a 
s p e c i f i e d  current o r  f u t u r e  period, u s u a l l y  t h e  o r g a n i z a t i o n ’ s  Tile 
r a t e  1s based on an e s t ima te  of t h e  c o s t s  t o  be i n c u r r e d  du r ing  the  p e r i o d .  H 
predetermined r a t e  i s  not s u b j e c t  t o  acljustnieri t .  
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d .  A p::edetermined raEe rnay be negotiated f o r  u s e  OJI awards where 
tk15re is reasonable assurance, basod on past cirpsrierlce and  re l j . ab le  projectiori 
of trle organiza'ion's costs, t h a t  the rate is not likely to exceod a rate based 
on the organization's actual costs. 

e. Fixed  rates may be nc.gotiatocl wh9re  predetermined rates are noT 
considered appropriate. A fixed rate, however, shall not be nogo?iated if ( i )  
all o r  a substantlal portion of t h e  organization's awards a r e  expected to e x p i r e  
before the carry-forward adjustment can be made; (ii) the mix of Federal arid 
non-Federal work at the organization is too erratic to permit an equitable 
carry-forward adjustment; or (iii) the organization's operations fluctuate 
significantly from year to year. 

f. Provisional and final rates s h a l l  be negotiated. Nhere  neither 
?redetermined. nor fixed rates are appropriate. 

16 
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( 3 )  Cost:; of cc~nclucting g e n e r a l  liaison w i t h  news media and 
government public r e l a t i . o n s  officers, to t h e  e x t e n t  that such ac t iv j .  t i e s  a r e  
l i m i t e d  t o  communicatior ar id  liaison n e c e s s a r y  keep the p u b l i c  i n f o r m e d  on 
matters of public coricern, such a s  n o t i c e s  of F e d e r a l  con t r ac t /g ran t  awards,  
financis1 matters ,  etc. 

20 
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(b) Costs of meet ing rooms, h o s p i t a l i t y  s u i t e s ,  and  other 
s p e c i a l  f a c i l i t i e s  used  in con junc t ion  w i t h  shows and other special e v e n t s ;  a n d  

( c )  S a l a r i e s  and wages of employees engaged i n  s e t t i n g  up a n d  
d i s p l a y i n g  e x h i b i t s ,  making demons t r a t ions ,  and p r o v i d i n g  b r i e f i n g s ;  

( 3 )  Costs  of promotional items and memorabi l ia ,  i n c l u d i n g  models, 
g i f t s ,  and souvenirs ;  

(4) Cosis  of a d v e r t i s i n g  and p u b l i c  r e l a t i o n s  designed so l e ly  t o  
promote Che non-profi t  o r g a n i z a t i o n .  

2 .  Advisory Councils 

3 .  ?.lcoholic beverages .  Costs  of a l c o h o l i c  b e v e r a g e s  a r e  una l lowab le .  

4 .  A u d i t  cos t s  and r e l a t e d  s e r v i c e s  

a The costs of a u d i t s  r equ i r ed  12y , and performed i n  accordance wlth, t h e  
a n g l e  A u d i t  A c t ,  a s  implemonred by C i r c u l a r  A - 1 3 3 ,  "Audits of S t a t e s ,  L o c a l  

. PAlso see 31 USC Governments, and Non-Profit Oi-ganizat.i-.l 
7505 ( b )  and sec t ion  230 ("Audit Cos t s " )  of C i r c u l a r  2-133. 
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c. Reasonab leness .  

(1 )  When the o r g a n i z a t i o n  i s  p redominan t ly  engaged i n  a c t i v i t i e s  
o k n e r  t h a n  t h o s e  sporisored by  the  Federal  Government, c3mperiss t ion f o r  employees 
on  f ede rz l ly - sponsored  work w i l l  he c o n s i d e r e d  reasonanlo t o  the e2:terit :hat i t  
i s  c o n s i s t e n t  with t h a t  p a i d  fo r  similar w o r k  i n  t h e  o r g a n i z a t i o n ' s  o t h e r  
a c t i v i t i e s .  

( 2 )  When t h e  o r g a n i z a t i o n  i s  p redominan t ly  engaged i n  f e d e r a l l y -  
s p o n s o r e d  a c t i v i t i e s  and i n  cases whire  t h e  k i n d  of imployees r equ i r ed  f o r  t h e  
F e d e r a l  a c t i v i t i e s  a.re not found i r ,  ;he orgaclzation ' s  &her  a c t i v i t i e s ,  

22 



( 2 )  A n y  change i n  an o r g a n i z a t i o n ' s  compensation p o l i c y  r e s u l t i n g  in 
a s u b s t a n t i a l  i n c r e a s e  i n  t he  o r g a n i z a t i o n ' s  l e v e l  of c o m ~ ~ ? n s a t i o n ,  p a r t i c u l a r l y  
when i t  was concurrent with an i n c r e a s e  i n  t h e  r a t i o  of Federal  awards t o  ocher 
a c t i v i t i e s  of t h e  o rgan iza t ion  01 any change i n  t h e  t r ea tmen t  of a l l o w a b i l i t p  of 
s p e c i f i c  types  of  compensation due  t o  changes in F e d e r a l  p o l i c y .  

e .  Unallowable c o s t s .  C o s t s  which a r e  u n a l l o w a b l e  under- o t h e r  p a r a g r a p h s  
of t h i s  At'Lachment shall not be a l l o w a b l e  under t h i s  paragraph s ~ l e l y  on t h e  
basis cha t  t hey  c o n s t i t u t e  p e r s o n a l  compensation. 

f. Overtime, extra-pay shift, and m u l t i - s h i f t  premiums. P r e m i u m s  for 
overtime, extra-pay s h i f t s ,  and m u l t i - s h i f t  work a r e  a l lowab le  onlj7 with t h e  
p r i o r  approsal of t h e  awarding agency  except : 

( 1 )  When necessary t o  cope w i t h  emergenc ie s ,  such as  those r e s u l t i n g  
from acc idents ,  n a t u r a l  d i s a s t e r s  , breakdowns of equipmnnt,  or o c c a s i o n a l  
o p e r a t i o n a l  hott1enecl:s of a s p o r a d i c  n a t u r e .  

( 2 )  When employees a r e  performing i n d i r e c t  f u n c t i o n s ,  such a s  
admin i s t r a t ion ,  maintenance, or a c c o u n t i n g .  

( 3 )  I n  t h e  performance of tes t s ,  l a b o r a t o r y  p r o c s d u r e s ,  01 other 
s i m i l a r  operations which a r e  c o n t i n u o u s  i n  n a t u r e  and cannot  r e a s o n a b l y  be 
i n t e r r u p t e d  or  otherwise completed.  

( 4  1 When lower o v e r a l l  cost  to t h e  F e d e r a l  Government will r e s u l t  

g .  F r i n g e  b e n e f i t s .  

( 1 )  Ti-inge b e n e f i t s  i n  t h e  form of r e g u l a r  compensation psici t o  
C!rflplo)!eer. d u r i n g  pe r iods  of a u t h o r i z e d  abserices from tile job, s u c h  as  vacation 
l e a w ,  sick l e a v e ,  m i l i t a r y  lear ie ,  and t h e  l i k e ,  a r e  a l l o w a b l e ,  p r o v i d e d  s u c h  
c o s t s  a r e  absorbed by  a l l  ovgarlizatiori  a c t i v i t i e s  in projsorrion to t h e  r e l a t i v e  
aIriou11t of t ime o r  e f f o r t  a c t u a l l y  devo ted  t o  each. 



(c) T h e  cost  ans;.grled to ea::ti f i s r - d l  year is determined .i.n 
a c c o r d a n c e  w i t h  generaLiy ~ C C ~ ~ J ' L B ~  account ing  p r i n c i p l e s  ( G M P )  , as  pres?l:ikttld 
LrI F\c;c;ourrtirig P r i n c i p l e s  B ~ a r d  ' jpinion blo. 8 issued by  the American I n s t i t u t e  of 
C e r t i f i e d .  P u b l i c  Accountants ;  and 

(d) The costs assigned t o  a g i v e n  f i s c a l  yea.r are funded for  
all p l a n  p a r t i c i p a n t s  w i t h i n  s i x  months a f t e r  t h e  end of t h a t  year .  Hownver, 
i n c r e a s e s  t o  normal and p a s t  s e r v i c e  perision costs caused by a d e l a y  i n  :'undirig 
t h e  a c t u a r i a l  l i a b i l i t y  beyond 30 days a f t e r  each qua r t e r  o f  the y e a r  t o  which 
s u c h  c o s t s  are a s s i g n a b l e  a r e  unallowable.  

( 2 )  P e n s i o n  p l a n  te rmina t ion  i n s u r a n c e  premiums p a i d  pu r suan t  t o  the 
Smployee Ret i rement  Income S e c u r i t y  A c t  ( E R I S A )  of 1974 (Pub. L .  9 3 - 4 0 6 )  are 
allowabl2. L a t e  payment c h a r g e s  on s u c h  premiums a r e  unallowable.  
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I:, Severance pay, 
(1) Sevei-ance pa)),  a l s o  commorily r e f e r r e d  t o  a s  d i s m i s s a l  wages, is 

a payment i n  a d d i t i o n  to r e g u l a r  s a l a r i e s  and wages, by o ryan iza t io i i s  t o  w o r k e r s  
whose ernjsloyment i s  b e i n g  t e r m i n a t e d ,  Costs  of s e v e r a n c e  pajr axe a l l  0wdbl.e O I i l J l  

t G  Xlie e x r e n t  t h a t  i n  eacl-1 c a s e ,  i t  i s  r e q u i r e d  by 
l a )  law, 
(b) employer-employee agreement,  
( c )  e s t a b l i s h e d  p o l i c y  t h a t  c o n s t i t u t e s ,  i n  e f f e c t ,  an i m p l i e d  

( d )  c i r cums tances  of t h e  p a r r i c u l a r  employment ~ 

agreement or! the o r g a n i z a t i o n ' s  p a r t ,  o r  

( 2 )  Costs  of s eve rance  pa)mn,nts a r e  d i v i d e d  i n t o  two c a t e g o r i e s  a s  
follows : 

a l l o c a t e d  t o  a l l  a c t i v i t i e s ;  o r ,  where t h e  o r g a n i z a t i o n  p rov ides  f o r  a reserve 
f o r  normal severances,  such method will be a c c e p t a b l e  if t h e  c h a r g e  t o  c u r r e n t  
o p e r a t i o n s  i s  reasonable  i n  l i g h t  of payments a c t u a l l y  made f o r  normal  
severances over a r e p r e s e n t a t i v e  pas t  p e r i o d ,  and i f  amounts cha rged  a r e  

[ a )  Actual normal  tu rnove r  s e v e r a n c e  payments s h a l l  be 

a l l o c a t e d  to a l l  activities of t h e  o r g a n i z a t i o n .  

(b) I-ihnosmai o r  m a s s  s eve rance  p a y  i s  of such a c o n j e c t u r a l  
n a t u r e  t h a t  msasurement of costs by means of an a c c r u a l  w i l l  not a c h i e v e  e q u i t y  
to both p a r t i e s .  Thus ,  a c c r u a l s  f o r  this purpose a r e  n o t  a l l o w a b l e .  H O W O T ~ D Z ,  t h e  
Federal  Government recognizes i t s  o b l i g a t i o n  t o  p a r t i c i p a t e ,  t o  t h e  e x t e n t  of 
its f a i r  share ,  i n  any s p e c i f i c  payment.  Thus ,  a l l o w a b i l i t y  w i l l  be c o n s i d e r e d  
011 a case-by-case b a s i s  i n  t h e  e v e n t  01- o c c u r r e n c e .  

( c )  C o s t s  i n c u r r e d  i n  c e r t a i n  s e v e r a n c e  pay p a c k a g e s  (commonly 
I:nown as  "a golden parachute" payment)  which a r e  i n  a n  amount i n  excess Of t h e  
normal sevezance pay paid J ~ J  t h e  o r g a n i z a t i o n  to an employee upon t e r m i n a t i o n  of 
empi i i x t q w - m - u q P n  L '  i . upon a change i n  management 
Control  o ~ e r ,  o s  ownership o f ,  t h e  o r y a n i z a t i o n  ' s a s s e t s  a re  u n a l l o w a b l e .  

[ d )  Severance payrrieiits to f o r e i g n  n a t i o n a l s  employed b y  t h e  
organizat i .on o u t s i d e  t h e  u n i t e d  states, to t h e  e x t e n t  t h a t  the amount exceeds 
t l ie  customary o r  p reva i l i ng  p r a c t i c e s  f o r  t he  o rga l i i za t ion  i n  the U n i t e d  S t a t e s  
a r e  unal iowalJ le ,  
prograins and approved hy awai-ding agenci  e s  . 

unless tlrey a r e  necessary for t h e  performance of Fede ra l .  

( e )  Severance paynments t o  f o r e j  gn n a t i o n a l s  employed 13)) t h e  
o r g a n i z a t i o n  o u t s i d e  t h e  United S t a t e s  clue to t h e  t e r m i n a t i o n  of t h e  fo:-t.igr~ 
n a t i o n a l  a s  a r e s u l t  of tjie c l o s i n g  o f ,  or c u r t a i l n i e n t  of a c t i v i t i e s  IJJJ ,  the 
organ iza t ion  in t h a t  C C , U J ! ~ ~ - ) / ,  a r e  u r i a j . l o w a J > l e ,  u n l e s s  t h e y  a r e  r i e c e s s a r y  for K i J e  
~sc-i-formaince of Fecieri;l programs and appr-c)ved J:))! awardirq a g e n c i e s .  



( 3 )  Charges for the sa:Laries arid wagc:s of nonprofessional cmp l .oycc::: ,  
: ~ n  add.i t i o r l  t o  t h e  suppor t ing  documentation d e s c r i b e d  in subparagraphs ( I )  a.rd 
( 2 j ,  m u s t  a l s o  be supported b y  r eco rds  i n d i c a t i n g  t h e  t o ta l  number of hours 
worked each d a y  maintaingd i n  conformance Fi i th  Department of Labor r egu . l a t ions  
imp lemen t ing  the Fair Labor S tanda rds  A c t  (FLSP,) ( 2 9  CTR Part  516). ?or t h i s  
p u r p o s e ,  t h e  tezm "nonpro fes s iona l  employee" s h a l l  have t h e  same meaning a s  
"nonexempt employee, " under ?LSA. 

[4) Sa.larier; arid wages of  employees used in meet ing c o s t  sha r ing  o r  
ma tch ing  requirements  on awards must be supported.  i n  the same manner as  s a l a r i e s  
and  wages claimed for reimbursement from awarding agencies.  

9 .  Cont ingency p r o v i s i o n s .  C o n t r i b u t i o n s  t o  a contingency r e s e r v e  or any 
s i m i l a r  p r o v i s i o n  made f o r  e v e n t s  t h e  o c c u r r e n c e  of which cannot  b e  f o r e t o l d  
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(2) Costs i nc lude ,  I J U ~  a r e  not Limited t o ,  a d m i n i s t r a t i v e  and 
c l e r i c a l  expenses;  the cost  of l e g a l  s e r v i c e s ,  whether performed by i n - h o u s e  01 

pr iva t e  counsel ;  and t h e  c o s t s  o f  t h e  s e r v i c e s  of accoun tan t s ,  c o n s u l t a n t s ,  01- 

o the r s  r e t a i n e d  by t h e  o r g a n i z a t i o n  t o  a s s i s t  i t ;  c o s t s  of employees,  o f f i c e r s  
and t r u s t e e s ,  and any s i m i l a r  c o s t s  i ncu r red  b e f o r e ,  during,  and a f t e r  
commencement of a j u d i c i a l  o r  a d m i n i s t r a t i v e  p roceed ing  t h a t  bears  a d i r e c t  
r e l a t ionsh ip  t o  t h e  p roceed ings .  

( 3 )  Fraud, as  used h e r e i n ,  means ( I )  a c t s  of f r a u d  c o n u p t i o n  or 
attempts t o  d e i r a u d  the Fede ra l  Governmnnt or t o  c o r r u p t  i t s  a g e n t s ,  (ii) a c t s  
t h a t  c o n s t i t u t e  a cause f o r  debarment  or suspens ion  ( a s  s p e c i f i e d  i n  agency  
regula t ions)  , and ( i i F )  a c t s  which  v i o l a t e  t he  F a l s e  Claims A c t ,  31 U .  S . C .  , 
sec t ions  3729-3731,  or t h e  Anti-Kickbacl: A c t ,  4 1  U.S.C., s e c t i o n s  51 a n d  54. 

( 4 )  Penalty does n o t  i n c l u d e  r e s ~ i t u t i o n ,  reimbursernenc , or  
compensatory damages. 

(51 Proceeding i n c l u d e s  a n  i n v e s t i g a t i o n .  

b .  (1) Except as  o t h e r w i s e  desc r ibed  h e r e i n ,  c o s t s  i n c u r r e d  i n  
connection wi th  any cr iminal  , civil  or a d m i n i s t r a t i v e  p roceed ing  ( i n c l u d i n g  
f i l i n g  of a f a l s e  c e r t i f i c a t i o n )  commenced by t h e  Federal  Government, o r  a 
S t a t e ,  l oca l  o r  foreign government,  a r e  n o t  a l l o w a b l e  i f  t h e  p r o c e e d i n g :  (1) 
r e l a t e s  to a v i o l a t i o n  of, or f a i l u r e  t o  comply w i t h ,  a F e d e r a l ,  S t a t e ,  l o c a l  o r  
foreign s t a t u t e  o r  r egu la t ion  by the  o r g a n i z a t i o n  ( i n c l u d i n g  i t s  a g e n t s  and 

:fn.rci,-M . .  i .SD o s i t i o n s  : 

( a )  In a c r i m i n a l  proceeding,  a c o n v i c t i o n  I 

( 1 ~ )  In a c i v i l  or administi-ative proceeding i n v o l v i n g  an 
a l leya t ion  of f r a u d  or s i m i l a r  misconduct ,  a d e t e r m i n a t i o n  of o r g a l i i z a t i o r i a l  
1 i a b i l  i t y . 

( c )  In the  case of any c i v i l  UL- a d m i n i s t r a t i v e  p r o c e e d i n g ,  the 
imposition of a monetary p e n a l t y .  
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( 4  ) T h e  percentage C J ~  C X J S ~ S  t i l l o w e c l  d o e s  n o t  exceed the  per.;ent;igs: 
ci._:terrt i ined by a n  au tho r i zed  Federal o f f i . c l a . l  t o  G O  a p p r o p r i a t e ,  consj.dering the  
zornplexj. ty of t h e  l i t i g a t i o n ,  g e n e r a l l y  accep ted  p r inc ip lns  govc?rnirig the axarc l  
:if I.ega.1 fees i n  c i v i l  a c t i o n s  i n v o l v i n g  the  U n i t e d  S t a t e s  as  a p a r t y ,  and s u c h  
o t h e r  factors as may be a p p r o p r i a t e .  Such per - sn tage  sha l l  no t  exceed 8 0  
p e r c e n t .  However, if an agreement roached  under  subpaxagraph c h a s  explicit?y 
cors ide- red .  t h i s  B O  percen t  l i m i t a t i o n  and p e r m i t t e d  a higher percentage,  then 
t h e  f u l l  amount of c o s t s  r e s u l t i n g  from t h a t  agreement s h a l l  be allowable. 

f. C o s t s  i n c u r r e d  by t h e  o r g a n i z a t i o n  i n  connec t i9n  w i t h  t h e  defense of 
s u i t s  b r o u g h t  by i t s  emp1.oyee.s o r  ex-employees unde r  section 2 of t h e  E/;a]cJr 
Fraud A c t  of 1 Y B R  ( P u b .  L .  100-700) ,  i n c l u d i n g  the cost of all r e l i e f  necessary 
t o  ma ,ke  such employee whole, where the o r g a n i z a t i o n  was found l i a b l e  o r  :iettl.c!d, 
a r e  u n a l l o w a b l e .  

g .  C o s t s  of l e g a l ,  accoun t ing ,  and c o n s u l t a n t  se rv ices ,  and r e l a t e d  
ccsts ,  i n c u r r e d  i n  connect ion w i t h  de fense  a g a i n s t  Federal  Government claims o r  

_-----I 
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11. Depreciat ion and use a l l o w a n c e s  

a .  Compensation f o r  t h e  u s e  of b u i l d i n g s ,  o t h e r  c a p i t a l  improvemen t s ,  and 
equipment on hand may be made through use a l lowance  or  d e p r e c i a t i o r i .  
except a s  p rov ided  i n  Attachment E ,  paragraph f, 2 combination of t h e  t w o  
methods may n o t  be useti i n  c o n n e c t i o n  w i t h  a s i n g l e  c l a s s  of f i x e d  assets 
bui ld ings ,  o i i i c e  equipment, computer equipment, e t c .  ) . 

H o w e v e l - ,  

( e  . g .  , 

b .  The computation o f  u s e  a l lowances 01 d e p r e c i a t i o n  shiall b e  based on t h e  
acqu i s i t i on  cost of the a s s e t s  i n v o l v e d .  The a c q u i s i t i o n  c o s t  of an asse t  
donated t o  t h e  non-profit o r g a n i z a t i o n  by 2 t h i r d  par ty  s h a l l  be i t s  fair m a r k e t  
value a t  t h e  t ime  of t h e  d o n a t i o n .  

C .  T h e  computation of u s e  a l lowances or d e p r e c i a t i o n  w i L !  e x c l u d e  : 

(1) The cost o f  l a n d ;  

(2) Any p o r t i o n  of t h e  c o s t  of b u i l d i n g s  and equipment borne by 01 

donated by t h e  Federal Government i r r e s p e c t i v e  of where t i t l e  was originally 
vested or # h e r e  i t  present ly  resides;  and 

( 3 )  Any po r t ion  of t h e  c o s t  of b u i l d i n g s  and equipment c o n t r i b u t e d  
by 02 for t h e  non-profit o r g a n i z a t i o n  i n  s a t i s f a c t i o n  of a s t a t u t o r y  m a t c h i n g  
requirement. 

hod is f o l l o w e d ,  t h e  pe r iod  o€ useful service d.-Wrerc dcpxxatxuimet I .  

( u s e f u l  l i f e )  e s t ab l i shed  i n  e a c h  case  for  u s a b l e  c a p i t a l  d;s-'St + > k p  i r l t u  
cons ide ra t ion  suct-I fac tors  a s  t y p e  of c o n s t r u c t i o n ,  n a t u r e  of t h e  e q u i p m e n t  
used ,  t echno log ica l  developments  i n  t h e  p a r t i c u l a r  prograni a r e a ,  arid the  r e n e w a l  
and replace~rie13t pol ic ies  followed f o r  the i n d i v i d u a l  items 01- c l a s s e s  of assets 
i n v o l v e d .  T h e  rr\ethoti of d e p r e c i a t i o n  used t o  assign t h e  c o s t  of  a11 a s s e t  
group of  assets) t o  accounting periods S h a l l  re i1  ect t11e ];att.erJl of c o n s u m p t i o n  
O €  t h e  asset d u r i n g  i t s  u s e f u l  l i f e .  

In t i le absence of cl.;ai- evidence i n d i c a t i n g  t h a t  the expected consumpt ion  of t h e  
a s s e t  will h e  s i g n i f i c a n t l y  g r e a t e r  01- l esser  i n  t l l e  e a r l y  portions of i t s  
u s e f u l  l i f e  than i n  t l r e  1i.tr-r p o r t i o n s ,  t h e  s t r a i g h t - l i n e  nccirlrod shall GFI 
presumed tcr be the appropr i a t e  method. 

Depreciation m e t h o d s  once used s h a l l  ~ i o t  I J ~  c h a r i c ~ e d  u n l e s s  approlied in advance 

( O r  
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h . Charges  f o r  use  ~ I ~ : L ~ ~ J ; L ~ I C X S  or depreci.at>.on must bo supported h y  
adequate ;)roper-t!/ records and  p h y s i c a l  s n v e n t o r i s s  m u s t  50 t a k e n  a t  1 eas t  oncc-' 
every t ~ o  y2ars  (a s t a t i s t i c a l  sampling bas i s  is acceptab le)  to ensure  that 
assets exir;t and are u s a b l e  and needed.. When the depreciat ion method 1s 
f o l . l : ) w e d ,  adequate  d .eprec ia t ion  records i n d i c a t i n g  The amount of depreciation 
Lcil:en e a c h  pe r iod  must also be main ta ined .  L -  

1 2 .  Donat ions and c o n t r i b u t i o n s  

a ~ Contr ibut ions  o r  d o n a t i o n s  rendered.  Contr ibut ions o r  d o n a t j  ons ,  
i n c l u d i n g  cash ,  p rope r ty ,  and s e r v i c e z ,  made by t h e  organizat ion,  r e g a r d l e s s  of  
t h e  r e c i p i e n t ,  a r e  u n a l l . o w a b l e .  

b .  Donated s e r v i c e s  rece ived . :  
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( a )  The a g g r e g a t e  v a l u e  of Lhe s e r v i c e s  is m a t e r i a l ;  

(b) The s e r v i c e s  a r e  suppor ted  by a s i g n i i i c a n t  amount of t h e  
i n d i r e c t  c o s t s  i n c u r r e d  by t h e  n o n - p r o f i t  o r g a n i z a t i o n ;  and 

( c )  The d i r e c t  cos t  a c t i s i t y  i s  not pursued pr imari lSI  for t h e  
benefi t  of t h e  Federal Government. 

( 3 )  I n  those i n s t a n c e s  where t h e r e  i s  no b a s i s  f o r  d e t e r m i n i n g  t h e  
f a i r  marJ;et value of khe s e r v i c e s  rendered,  t h e  r e c i p i e n t  and t h e  c o g n i z a n t  
agency s h a l l  negot ia te  a n  a p p r o p r i a t e  a l l o c a t i o n  of i n d i r e c t  cost to t h e  
serv ices .  

( 4  ) Where donated s e r v i c e s  d i r e c t l y  b e n e f i t  a p r o j e c t  s u p p o r t e d  b j 7  

an award, t h e  i n d i r e c t  costs allocated to t h e  s e r v i c e s  w i i l  be c o n s i d e r e d  a s  a 
p a r t  O f  -ihe t o t a l  costs  of t h e  p ro jec t ,  Such i n d i r e c t  cos-is may 13e r e i m b u r s e d  
under  t he  award or w e d  -io m e e t  cost s h a r i n g  or  matching r e q u i r e m e n t s .  

( 5 )  The va lue  of t h e  donated s e r v i c e s  may be used t o  m e e t  Cos t  
sharing or matching requi rements  under c o n d i t i o n s  d e s c r i b e d  I n  Set.-. 2 3  of 
C i r c u l a r  A-110. Where donated s e r v i c e s  a r e  t r e a t e d  2s i n d i r e c t  costs, i n d i r e c t  
cost ra tes  w i l l  separate  the va lue  of t h e  d o n a t i o n s  s o  t h a t  re imbursement  w i l l  
n o t  be made. 

c .  Donated goods o r  s p a c e .  

(2) The 17alue o f  t h e  dona t ions  ~ i i a ) ~  be used to meet c o s t  s h a r i r i y  uz 
J i i a t c h i n g  s h a r e  requirements u n d e r  the  concl i t ions  descr-ibed i n  C i r c u l a r  k - 1 1 0 .  
Where d o n a t i o n s  a r e  t r e a t e d  as j .ndirect  c o s t s ,  i n d i r e c t  cos t  r a t e s  will s e p a r a t e  
the  ~ n l u e  of tlre donat ions s o  t h a t  reimliurserrient will not  IX made. 

1 3 .  Empl.uyee mora le ,  h e a l t h ,  and w l f a r e  costs 
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[ 3 )  "l;pc.;;ll purpose c:qu.:i.pment" means equipment which is used on! y 
f o r  r o s e a r c h ,  mpd.ical.,  s c i e n t i f i c ,  o r  o t h e r  t e c h n i c a l  a c t i v i t i e s .  Examp?os :if 
s p e c i a l .  purpose equipment i n c l u d e  microscopes, x - r a y  machines, s u r g i c a l  
ins:::u.rnr-.nts, and. s p e c t r o m e t e r s .  

(4 ) I'GeneTal p u r p o s ~  equipment" means equipment, which i s  not 
l i m i t e d  to r e sea rch ,  medical ,  s c i e n t i f i c  or other technical  a c t i v i t i e s .  Exam2les 
inc lv .de  o f f i c e  equipment arid f u r n i s h i n g s ,  modular o f f i c s s ,  telephone networks, 
i n f c r m a . t i o n  technology equipment and s y s t m s ,  a i r  condi t ioning equipment, 
r e p r o d u c t i o n  and p r i n t i n g  equipment,  arid motor v e h i c l e s .  

b .  The fo l lowing  ru.les of allowability sha l l  apply t o  equipment arid o t h e r  
c a p i t a l  expend. i tures  : 
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(4) When approired a s  a di rec t  cha rge  pu r suan t  t o  paragraph 15 . I > .  (1) , 
(2) and ( 3 )  above, c a p i t a l  expendi tures  will ]:)e charged i n  the p e r i o d  i n  wliicl-I 
the e x p e n d i t u r e  i s  iiicuri-ed, 
n e g o t i a t e d  w i t h  t h e  awarding agency. 

01- as  o the rwise  determined a p p r o p r i a t e  I l y  arid 

( 5 )  Equipment arid o t h e r  c a p i t a l  e x p e n d i t u r e s  are una l lowab le  a s  
i n d i r e c t  c o s t s .  However, see Attachment B,  p a r a g r a p h  11 ., Deprec ia t ion  and  u s e  
allowance, for rules on t h e  a l l o w a b i l i t y  of u s e  al lowances or d e p r e c i a t i o n  or! 
b u i l d i n g s ,  cap i ta l  impro~emen t s ,  and equipment .  Also, s e e  Attachment E, 
paragraph 43.,  Rental c o s t s  of b u i l d i n q s  and equipment,  for rules on t h e  
a l l o w a b i l i t y  of rent21 c o s t s  f o r  land, b u i l d i n g s ,  and equipment. 

( 6 )  The unamortized p o r t i o n  of any equipment w r i t t e n  off as a r e s u l t  
of a change in c a p i t a l i z a t i o n  l e v e l s  may be r e c o v e r e d  by c o n t i n u i n g  t o  c l z i m  t h e  
otherwise al lowable u s e  a l lowances o r  d e p r e c i a t i o n  on t h e  equipment,  or  by 
a m r i i z i n g  t h e  amount t o  be w r i t t e n  off  O B ~ T  a p e r i o d  of years n e g o t i a t e d  w i t h  
the  c o g n i z a n t  agency. 

16.  F i n e s  and p e n a l t i e s .  
s i o l a t i o n s  o f ,  or  f a i l u r e  of t h e  o r g a n i z a t i o n  to comply with F e d e r a l ,  S t a t e ,  and 
local laws and  reguiat ions a r e  unal lowable e x c e p t  when i n c u r r e d  as  a ?resul t  of 
compliance w i t h  s p e c i f i c  p r o v i s i o n s  of an award or i n s t r u c t i o n s  i n  w r i t i n g  f r o m  
the  awarding agency. 

~osis of f i nes  and p e n a l t i e s  r e s u l t i n g  from 

17. Fund r a i s i n g  and investment  management c o s t s .  

2 .  Costs of organized fund  r a i s i n g ,  i n c l u d i n g  f i n a n c i a l  campa igns ,  
and b e q u e s t s ,  and similar e x p e n s e s  endomErir w i v e s ,  m h L i i t & u f  ,-I? f I R 

ir~cui-red solely t o  r a i s e  c a p i t a l  or o b t a i n  c o n t r i b u t i o n s  a r e  u n a i i o m t i e  

' L  . .  - 

13. Costs of investment counsel  and s ' i a f f  a n d  s i m i l a r  expenses  i n c u r r e d  
sole! )/ t i 0  enhance income irom inves tmen t s  a r e  una l lowab le .  

c .  Fund r a i s i n g  and investment  a c t i v i t i e s  shal.1 be a l l o c a t e d  an 
a p p r o p r i a t e  sha re  of i r rdirect  cosis u n d e r  t h e  c o n d i t i o n s  d e s c r i l x d  i n  
subparagraph E .  3 of A t  iachrnent a.  

1.8. G a i n s  and l o s s e s  or] d e p r e c i a b l e  a s s e t s .  



5 .  T h e  term "of f icers"  i n c l u d e s  c u r r e n t  and p a s t  o f f i c e r s  arid 2mployEtes. 

21. i d l e  facilities and i d l e  capac i ty  

a. P,s used in thjs sec ' i ion the f311owing tc rn is  have the meanings set f o r t h  
bolow:  

(1) "Fac.Ll.itj.es" means land  and  b u i l d i n g s  or a n y  porzion t h e r e o f ,  
equipment ind- iv idua l ly  o r  c o l l e c t i v e l y ,  o r  any  o t h e r  tangible  c a p i t a l  a s s e t ,  
w h e r e ~ r e r  loca ted ,  and idhether owned o r  leased. by the non-profit o r g a n i z a t i o n .  



(1) They a r e  n e c e s s a r y  t o  meet f l u c t u a t i o n s  i n  workload; o r  

(2) Although n o t  necessa ry  t o  m e e t  f l u c t u a t i o n s  i n  workload, they 
were necessa ry  when acqu i r ed  and are  now i d l e  because of  changes i n  p rogram 
requirements ,  e f f o r t s  to ach ieve  more economical o p e r a t i o n s ,  r e o r g a n i z a t i o n ,  
t e rmina t ion ,  o r  other c a u s e s  w h i c h  cou ld  n o t  haoe been r easonab ly  f o r e s e e n .  
Under t h e  exception s t a t e d  i n  t h i s  subpa rag raph ,  costs of i d l e  facilities a r e  
al lowable f o r  a reasonable  p e r i o d  of time., o r d i n a r i l y  not  t o  exceed one  year, 
depending on t h e  i n i t i a t i v e  t a k e n  to u s e ,  l s a se ,  or  d i s p o s e  of such  f a c i l i t i e s .  

C .  The c o s t s  of i d l e  c a p a c i t y  a r e  normal cos ts  of d o i n g  b u s i n e s s  and a re  ij 

fan- bi-or i n  
p e r i o d .  Such c o s t s  a r e  a l lowab le ,  p rov ided  t h a t  t h e  c a p a c i t y  i s  r e a s o n a b l y  
a n t i c i p a t e d  LO be necessary or  was originally r e a s o n a b l e  and i s  n o t  sub jec t  t o  
r educ t ion  o r  e l iminat ion by u s e  on other  F e d e r a l  awards,  s u b l e t t i n g ,  r e n t i n g ,  o r  
sale, i n  accordance with sound b u s i n e s s ,  economic, or s e c u r i t y  p r a c t i c e s ,  
Ridesprs.ad i d l e  capaci ty  th roughou t  an e n t i r e  f a c i l i t y  or among a g r o u p  of. 
a s s e t s  having s u b s t a n t i a l l y  t h e  same f u n c t i o n  may be cons ide red  i d l e  f a c i l i t i e s .  

the  normal f l u c t u a t i o n s  of usage o r  i n d i r e c t  cosi r a t e s  f r o m  period t o  

2 2 .  In su rance  and i n d e m n i f i c a t i o n .  

a I insurance i n c l u d e s  i n s u r a n c e  which t h e  o r g a n i z a t i o n  is r e q u i r e d  to 
ca r ry ,  o r  which i s  approved, under t h e  t e rms  of t h e  award and any o t h e r  

- nsiii-aLce which the o r g a n i z a t i o n  m a i n t a i n s  i n  connec t ion  w i t h  t h e  g e n e r a l  
conduct of i t s  o p e r a t i o n v n u i  dj4f~:j: tc: ins-p I ) >  .i ch  
r e p r e s e n t s  f r i n g e  b e n e f i t s  for employees ( s e e  subparagraphs 8 .  g and 8 ,  i ( 2 )  1 . 

(1 )  COSLS of  i n s u r a n c e  r e q u i r e d  or approved, and  m a i n t a i n e d ,  
pursuant to the award a r e  a l l o w a b l e .  

( 3 )  Costs of o t l ie r  i n s u r a n c e  rnzinti i ir ied ]I!; the o r g a n i z a t i o n  i n  
co~ inec t ion  w i t h  t h e  gene ra l  concluct of i t s  o p e r a t i o n s  a x e  allowa11l.e suJ:iject t o  
t.he fo l lowing  l i m i t a t i o n s :  

( a )  Types arid extent  of c077e'~ac~e s h a l l  be i n  a c c o r d a n c e  w i t h  
S O U r I d  13usiness p rac t i ce  and t h e  r a t e s  and premiums sha l l  I J ~  r e a s o n a b l e  unde r  the 
r i r c u m s  t an ce  s . 
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b .  Lridemnification i n c l u d e s  s e c u r i n g  t h e  organizaLion a g a i n s t  l i a b i l i t i e s  
t o  t h i r d  persons and any o t h e r  loss  ox damage, n o t  compensated by insurance o r  
o t h e r w i s e .  The Federa l  Government i s  o b l i g a t s d  t o  indemnify t h e  organiza t ion  
o n l y  t o  t h e  e x t e n t  e x p r e s s l y  provided i n  t h e  award. 

2 3 .  I n t e r e s t  

a. C o s t s  i n c u r r e d  f o r  i n t e r e s t  on borrowed capita.1,  temporary u s e  3f 
endowment f u n d s ,  o r  t h e  use  of  t h e  nor ] -prof i t  o r g a n i z a t i o n ' s  own funds,  however 
r e p r e s e n t e d ,  a r e  unal lowable.  However, interest on debt i n c u r r e d  a f t e r  
September 29 ,  1 9 9 5  t o  a c q u i r e  o r  r e p l a c e  c a p i t a l  a s s e t s  ( i n c l u d i n g  

.r . , 
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( 2 )  I! s t a t emen t  of purpose and justification f o r  f a c i l i t ) ,  
a cqu i s i r io r i  or replacement 

(bl A s t a t e m e n t  a s  t o  why c u r r e n t  f a c i l i t i e s  a r e  not a d e q u a t e  

( C l  A s t a t e m e n t  of planned f u t u r e  u s e  of t he  r ' a c i l i t y  

Id) A d e s c r i p t i o n  05  t h e  f i n a n c i n g  agreement t o  be a r r a n g e d  
f o r  the f a c i l i t y  

( e )  .A summary of t h e  b u i l d i n g  c o n t r a c t  w i t h  e s t i m a t e d  cost 
information and statement of s o u r c e  and use of funds 

lf)  I! schedu le  of planned occupancy d a t e s  

( 2 )  For f a c i l i t i e s  c o s t i n g  ove r  $500,000,  t h e  n o n - p r o f i t  
o r g a n i z a t i o n  prepares,  p r i o r  to t h e  a c q u i s i t i o n  o r  replacement of the f a c i l i t y ,  
5 lease/purchase a n a l y s i s  i n  accordance w i t h  t h e  provis ions of S e c .  - . 3 0  
t h r O U g h  - .3?  of C i rcu la r  R-110, which shows t h a t  a f i nanced  p u r c h a s e  o r  c a p i t a l  
l e a s e  i s  l e s s  cos t ly  to t h e  o r g a n i z a t i o n  than  o t h e r  l e a s i n g  alternaCFve.5,  on a 
n e t  p r e s e n t  value b a s i s .  Discount r a t e s  used should be equal  t o  t h e  n o n - p r o f i t  
o r g a n i z a t i o n ' s  a n t i c i p a t e d  i n t e r e s t  r a t e s  and shou ld  be no h i g h e r  t h a n  the f a i r  
market r a t e  ava i l ab le  t o  t h e  non-profit o r g a n i z a t i o n  from an u n r e l a t e d  ( " a r m ' s  
l eng th" )  t h i rd -pa r ty .  The l e a s e / p u r c h a s e  a n a l y s i s  s h a l l  i n c l u d e  a comparison of 
t h e  net present v a l u e  of  t h e  p r o j e c t e d  t o t a l  cost comparisons of bo th  
a l t e r n a t i v e s  over the  p e r i o d  t h e  asse t  i s  expec ted  t o  be used by t h e  n o n - p r o f i t  
o r g a n i z a t i o n .  The cos t  comparisons a s s o c i a t e d  w i t h  purcl ias ing t he  f a c i l i t y  s h a l l  

Costs  (includirig p rope r ty  taxes ,  i f  applicable) not inc luded  i n  ihe-ddbt 
f i n a n c i n g ,  l e s s  any e s t i m a t e d  a s s e t  s a l v a g e  v a l u e  a t  t h e  erid of t h e  JJeriod 
defined above. The cost comparison f o r  a c a p i t a l  l e a s e  sha l l  i ~ i c i u d e  t h e  
e~ t i r c i a t ed  t o t a l  l e a s e  payments, any e s t i m a t e d  barga i r i  pu rchase  op t io r r ,  o p e r a t i n g  
and ~ ~ e i n t e n a n c e  cos t s ,  arid t a x e s  n o t  i n c l u d e d  in the c a p i t a l  J e a s ing  
arranqernent, l e s s  any e s t i m a t e d  credits due u n d e r  t h e  l e a s e  a t  t h e  erid of t h e  
per iod  def ined above. Pro jec tec l  o p e r a t l n c j  l e a s e  costs S h a l l  be based on t h e  
a n t i c i p a t e d  cost of l e a s i n g  comparable  f a c i l i t i e s  a t  f a i r  m a r k e t  r a t e s  urider 
r e n t a l  agreements 'chat would be  renewed o r  r e e s t a l ~ l i s h e d  ove r  t h e  p e r i o d  de?iined 
~ J o v E ( ,  arid any expected mainteliance c o s t s  and aLloi*Jablt. p r o p e r t y  t a x e s  to 1 2 ~ .  

lxxne  13)) t he  non-profi t  o ~ : g a n i z a t i o n  d i r e c t l y  or as p a r t  of the l e a s e  
a r r a  ri  CJ erne ri t . 

t w  - -  -ice, a n t i c i p a t e d  o p e r a t i n g  and ma in tenance  ----de-- . .  
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( d )  S u b s t a n t i a l  r e l o c a t i o n  of fedezally-sponsored a c t i v i t i e s  
from a. facility f inanced  by indeb tedness ,  t h e  cost of w h i c h  was fund.ed i n  whole 
o r  p a r t  through Federal reimbursements,  t o  a n o t h e r  f a c i l i t y  p r i o r  t o  t he  
e x p i r a t i o n  of i: period. of 2 0  p a r s  r e q u i r e s  n o t i c e  t o  the Federal  cognizant 
agency.  The e x t e n t  of  t h e  r e l o c a t i o n ,  t h e  amourit of t h e  Federal  p a r t i c i p a t i o n  i n  
the f i n a n c i n g ,  and t h e  deprec ia . t ion  and i n t e r e s t  charged t o  d a t ?  may r e q u i r e  
n e g o t i a t i o n  and./or downward adjustments  of r e p l a c e m e n t  space charged i o  F e d e r a l  
programs i n  the  f u t u r e .  

( e )  ThP a l lowab le  c o s t s  t o  a c q u i r e  f a c i l i t i e s  and equipment 
a r e  l i m i t e d  t o  a f a i r  m a r k e t  va lue  a v a i l a b l e  t o  t h e  non-profit  o rgan iza t ion  from 
an u n r e l a t e d  ("arm's l e n g t h " )  t h i r d  p a r t y .  

38 
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( 1 )  Re-acquired assets mean:: a s s e t s  l~e3 .d  by rrhe rioil-profit 
o r g a n i z a t i o n  p r i o r  to September 29, 
t h e  organiza t ion ,  viiether ~ h r o u g h  zepurcliase o s  1-efinancirig . I t  does n o t  i n c l u d e  
assets acquired t o  r e p i a c e  o l d e r  a s s e t s .  

1995 t h a t  have aga in  come t o  Ge h e i d  by 

(2) I n i t i a l  e q u i t y  c o n t r i b u t i o n  means t h e  amount o r  va lue  of 
c o n t r i b u t i o n s  made by non-p ro f i t  o r g a n i z a t i o n s  € o r  t h e  a c q u i s i t i o n  of the asse t  
o r  p r ior  t o  occupancy of  f a c i l i t i e s .  

( 3 )  Asser c o s t s  means t h e  c a p i t a l i z a b l e  c o s t s  of an a s s e t ,  i n c l u d i n g  
c o n s t r u c t i o n  c o s t s  , acquisition c o s t s ,  and oEher  such costs capitalized in 
accordance w i t h  G M P .  

2 4 .  Labor r e l a t i o n s  c o s t s .  Costs  i n c u r r e d  i n  m a i n t a i n i n g  s a t i s f a c t o r y  
r e l a t i o n s  between t h e  o r g a n i z a t i o n  and i ts  employees , i n c l u d i n g  c o s t s  of labor 
management committees , employee p u b l i c a t i o n s  , and o t h e r  r e l a t e d  a c t i v i t i e s  are 
a l l o w a b l e .  .~ 

2 5 .  Lobbying 

a .  Notwithscanding orher  p ro \ i i s ions  of this C i r c u l a r  , coscs associared 
with t h e  following a c t i v i t i e s  a r e  unal lowable:  

(1) Attempts t o  i n f l u e n c e  t h e  outcomes of any F e d e r a l ,  S t a t e ,  or  
l o c a l  e l e c t i o n ,  referendum, i n i t i a t i v e ,  o r  s i m i l a r  p rocedure ,  t n rough  i n  k ind  o r  
cash COII t r i b u t i o n s  , endorsements,  p u b l i c i t y ,  or s i m i l a r  a c t i v i t y ;  

(2) E s t a b l i s h i n g ,  a d m i n i s t e r i n g ,  c o n t r i b u r i n g  t o ,  o r  pay ing  t h e  . .  e x p e i E E  or a p o l ~ ~ ~ ~ m p . & p ,  noli t c a l  a c t i o n  commit tee ,  or o t h e r  
o r g a n i z a t i o n  e s t a b l i s h e d  f o r  t h e  purpose of f 
e l e c t i o n s ;  

( 3 )  A n y  a t tempt  t o  i n f l u e n c e :  ( i )  The i n t r o d u c t i o n  of F e d e r a l  01- 

S t a t e  l e g i s l a t i o n ;  01- ( i i )  t h e  enactment o r  m o d i f i c a t i o n  o i  a n y  pending F e d e r d l  
o r  S t a t e  l e g i s l a t i o n  through communication w i t h  any member or emplo)Jee of t h e  
Congress 01- S t a t e  l e g i s l a t u r e  
O i f i C i a l s  t o  engage i n  similar lobbying a c t i v i t y )  , 
o f f i c i a l  o r  employee in connec t ion  w i t h  a d e c i s i o n  t o  s i g n  os v e t o  enrolled 
1 e g i  sl a t Fori ; 

( i r ~ c I . u d i n g  e f f o r t s  to i r i f l u e n c e  S t a t e  01 local 
01- w i t h  any Govern-rrienl 



(2) Organizations shal l  submit ,  as par t  of ;he a n n u a l  Indi:-ect c:o::t. 
i .iite p r o p o s a l ,  a certification t ha t .  the r equ i r en ie r i t s  arid star~darc's of ih>: j  
:~a:-=1qirapl? ha175 hoen compl..~ ed wi th. 

( 3 )  Organizations shall maintain adequate records to clemonstraye 
t i l a ;  the deiermination of c o s t s  as b e i n g  allowab1.e or unaLlobiable pursuant 7.0 

paragraph 25 complies with the requirements of this Circular. 

(4) Time logs ,  calendars, or similar records s h a l l  n o t  be required 
to be created for purposes of complying with t h i s  paragraph during any 
particular calendar month when: (1) the employee engages in lobbying (as dkf ined  
in subparagraphs (a) and (b) ) 25 percent or less of the employee's compensated 
hours  of employment during that calendar month, and (2) within t h e  preceding 
f ive-year period, the organization has not materially misstated allowable or 
unallowable costs of any nature, including legislative lobbying costs. When 
conditions (1) and (2) are met, organizations are n o t  required to establish 
records to support  the allowabliliy of claimed costs in addition to records 
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d. Executive IobbyiIiy c o s t s ,  Cos t s  i r icur red  i r r  a t t empt ing  to 
improperly inf luence e i t l i e l -  d i r e c t l y  01- i n d i r e c t l y ,  
the  Executive Branch of t l ~ e  Federal Government t o  g i v e  COnsideIatiOn O r  t o  act  
r ega rd ing  a sponsored aqreenient o r  a r e g u l a t o r y  m a t t e r  a r e  u n a l l o w d b l e .  Improper 
i n f l u e n c e  means any il lf luerice t h a t  i i iduces o r  t e n d s  t o  induce a F e d e r a l  employee 
o r  o f f i c e r  t o  g ive  cons ide ra t ion  o r  t o  a c t  r e g a r d i n g  a f e d e r a l l y - s p o n s o r e d  
agreement o r  regulatory ma t t e r  on any basis o t h e r  than t h e  mei-I ts  o f  t h e  m a t t e r .  

ail employee o r  officer of 

26. 
over income on any  award is una l lowab le  a s  a c o s t  of any o t h e r  award.  
i n c l u d e s ,  hut  is  not l i m i t e d  to, t h e  o r g a n i z a t i o n  s c o n t r i b u t e d  p o r t i o n  by 
r e a s o n  of cost sharing agreements 01  any unde r - r ecove r i e s  through n e g o t i a t i o n  of 
lump sums f o r ,  or  c e i l i n g s  on, i n d i r e c t  c o s t s .  

Losses o n  orher sponsored aqreements  o r  c o n t r a c t s .  Any e x c e s s  of costs 
T h i s  

2 7 .  Maintenance and -repair c o s t s .  Costs i n c u r r e d  f o r  necessa ry  m i n t e n a n c e ,  
r e p a i r ,  or upkeep of b u i l d i n g s  and equipment 
o t h e r w i s e  provided f o r )  which n e i t h e r  add to t h e  permanent va lue  of t h e  p r o p e r t y  
n o r  apprec i ab ly  prolony i t s  i n t e n d e d  l i i e ,  b u t  ke?p I t  i n  an e f f i c i e n t  o p e r a - i i n g  
c o n d i t i o n ,  a r e  al lowable.  Costs Fncuryed f o r  improvements which add t o  t h e  

i n t e n d e d  l i f e  s h a l l  be t r e a t e d  2s  c a p i t a l  e x p e n d i t u r e s  ( s e e  p a r a g r a p h  15) . 

( i n c l u d i n g  Federal  p r o p e r t y  unless 

permanent v a l u e  of the  b u i l d i n g s  and equipment o r  a p p r e c i a b l y  p r o l o n g  t h e i r  - .  

2 8 .  M a t e r i a l s  and supplies c o s t s .  

a .  Cos ts  incurred f o r  m a t e r i a l s ,  s u p p l i e s ,  and f a b r i c a t e d  p a r t s  n e c e s s a r y  
t o  carry out  a Federal  award a r e  a l l o w a b l e .  

-_-__ - 

k. Purchased ma te r i a l s  and s u p p l i e s  s i i d i i  t? d +&-F6p€4Lt ‘1 p i r  a c t u a l  
p i i c e s ,  net  of app l i cab le  c r e d i t s .  Withdrawals from g e n e r a l  s t o r e s  01- 
stoc1:rooms should be cliarc~ed a t  t h e i r  a c t u a l  n e t  c o s t  under  any r e c o g n i z e d  
nletllod of p r i c i n g  inventory wi thd rawa l s ,  c o n s i s t e n t l y  a p p l i e d .  Incomiay 
t r a n s p o r t a t i o n  charges a r e  a proper p a r t  of m a t e r i a l s  and  s u p p l i e s  cos’ts . 

C .  O n l y  m a t e r j z l s  and s u p p l i e s  a c t u a l l y  used for tlie periormance of a 
Fede ra l  award may I J ~  charged a s  d i r e c t  c o s t s .  

d .  Where f ede ra l ly -dona ted  or f u r n i s h e d  m a t e r i a l s  a r e  used i r i  p e r f o r m i r i g  
the Federal award, such mater ia1 .s  w i l l  be  used wi thou t  c l la rye .  

I 9 1 ATTACHMENT _._.._- .____.____ 
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. .  

3 4 .  Paton: cos ts  

a .  The fo l lowing  costs r e l a t i n g  t o  p a t e n t  and copyright  ma t t e r s  a r e  
a l l o w a b l e :  ( i )  cos t  c j f  p repar ing  d i s c l o s u r e s ,  r e p o r t s ,  and o t h e r  documents 
r e q u i r e d  by t h o  Federa$ atjard and of s e a r c h i n g  tns a r t  t o  t he  e x t e n t  riecessar ZY 
t o  m a k e  such d i s c l o s u r e s ;  ( i i)  cost of p r e p a r i n g  documents and any o t h e r  p a t e n t  
cos t s  i n  connect ion with t h e  f i l i n g  and p r o s e c u t i o n  of a United S t a t e s  p a t e n t  
a p p l i c a t i o n  where t i t l e  o r  r o y a l t y - f r e e  l icense i s  requ i r ed  by t h e  Fede ra l  
Government t o  be conveyed to t h e  Fede ra l  Government; and (iii) gene ra l  
c o u n s e l i n g  se rv ices  r e l a t i n g  t o  p a t e n t  and copyright mat te r s ,  such  as  adv ice  on 
p a t e n t  and copyright  1 Jws, r egu la t io r l s  , c l a u s e s ,  and  smFlojr?e agreements ( b u t  

, -  
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35. P l a n t  arid homeland s e c u r i t y  c o s t s .  Necessary arid r e a s o n a b l e  expenses 
i n c u r r e d  for r o u t i n e  and homeland s e c u r i t y  t o  p r o t e c t  f a c i l i t i e s ,  p e r s o n n e l ,  a n d  
work p roduc t s  are allowable. Such c o s t s  i i- iclude,  b u t  a r e  n o t  l i m i t e d  t o ,  brages 
and uniforms of personnel engaged i n  s e c u r i t y  a c ~ i v i t i e s ;  equipment;  b a r r i e r s ;  
c o n t r a c t u a l  s e c u r i t y  se rv i ces ;  c o n s u l t a n t s ;  e t c .  C a p i t a l  e x p e n d i t u r e s  for 
homeland and p l a n t  s ecu r i ty  p u r p o s e s  a r e  subject t o  paragraph 15., Equipment a n d  
o t h e r  c a p i t a l  expendi tures ,  of th is  C i r c u l a r .  

36.  
e f f e c t i v e  da t e  of the award d i r ec t ly  p u r s u a n t  to t h e  n e g o t i a t i o n  and i n  
a n t i c i p a t i o n  o f  t h e  award where such c o s t s  a r e  n e c e s s a r ) ~  t o  comply with t h e  
proposed d e l i v e r y  schedule or p e r i o d  of pe r fo rmance ,  
O n l y  t o  the  sxtnnt.  t h a t  t h e y  would have been a l l o w a b l e  i f  i n c u r r e d  a f t e r  t h e  
da te  of t h e  award and only v i t h  the w r i t t e n  approva l  05 t h e  awarding a g e n c y .  

Pre-agreement c o s t s .  Pre-award c o s t s  a r e  t h o s e  i n c u r r e d  p r i o r  to t h e  

Such c o s t s  are a l l o w a b l e  

37. Professional seririces c o s t s .  

a .  Costs  of profession21 and c o n s u l t a n t  s e r v i c e s  r e n d e r e d  by p e r s o n s  who 
and  who are are members of i? p a r t i c u l a r  p r o f e s s i o n  or p o s s e s s  a special  skill, 

n o t  o f f i c e r s  o s  employees of t h e  n o n - p r o f i t  o r g a n i z a t i o n ,  a r e  allowable,  sub jec t  
to subparagraphs b and c when r e a s o n a b l e  i n  r e l a t i o n  t o  t h e  services r e n d e r e d  
and when not  cont ingent  upon r e c o v e r y  of the c a s t s  from t h e  F e d e r a l  Government .  

I n  a d d i t i o n ,  l e g a l  and r e l a t e d  s e r v i c e s  a r e  l i m i t e d  under  Attachment E ,  
paraqraph 1 0 .  

b. I n  determining the a l l o w a b i l i t y  of costs i n  a p a r t i c u l a r  c a s e ,  n o  
s i n g l e  f a c t o r  o r  any s p e c i a l  combination of f a c t o r s  i s  Iiecessarily 
de te rmina t ive .  Howeller, the  fo l lowing  f a c t o r s  a r e  r e l e v a n t  : 

(1) The nature  arid scope of tlie s e r v i c e  r e n d e r e d  i n  r e l a t i o n  t o  t h e  
s e r v i c e  J-eCJLlired, 

12) The n e c e s s i t y  of c o n t r a c t i n g  for the s e r v i c e ,  c o n s i d e r i n g  t h e  
JlC~Ji-]lrGfFt o rgan iza t ion  ’ s c a p a b i l i t y  i r i  t1-1~2 p a r t i c u l a r  2cea .  

( 3 )  T h e  pas t  p a t t e r n  oi s u c h  C G S ~ S ,  p a r t i c u l a r l y  i n  t h e  y e a r s  p r i ~ i -  
to Federal  awards.  
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39. Rearrangement and a l t e r a t i o n  c o s t s .  Cos t s  i n c u r r e d  ?or o r d i n a r y  o r  n o r m 1  
rearrangemeat and a l t e r a t i o n  of f a c i l i t i e s  a r e  a l lowable.  Spec ia l  arrangement 
and a l t e r a . t i o n  c o s t s  i n c u r r e d  s p e c i f i c a l l y  f o r  t h e  pro jec t  a r e  a l iowab ie  w i c h  
the  p r i o r  approrral of t h e  aciarding agency.  

40 .  Reconversion costs. Costs i n c u r r e d  i n  t h e  r e s t o r a t i o n  or r e h a b i l i t a t i o n  of 
t h e  n o n - p r o f i t  o r g a n i z a t i o n ' s  f a c i l i t i e s  t o  approximately t h e  same c o n d i t i o n  
e x i s t i n g  immediately p r i o r  to comrrtencexient of Fede ra l  awards, l e s s  c o s t s  r e l a t e d  
t o  normal  wear and t e a r ,  are a l l o w a b l e .  

44 
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h .  In p u b l i c a t i o r ~ s ,  c o s t s  of h e l p  wanted advertising t h a t  i n c l u d e s  c o l o r ,  
i n c l u d e s  adve r t i s ing  m a t e r i a l  f o r  o t h e r  'ihan r ec ru i tmen t  purposes  , or is 
excess ive  i n  s i z e  ( tak ing  i n t o  c o n s i d e r a t i o n  r e c r u i t m e n t  purposes  for  which 
in t ended  and normal o r g a n i z a t i o n a l  p r a c t i c e s  i n  t h i s  r e s p e c t )  , are u n a l l o w a b l e .  

c. C o s t s  of help wanted a d v e r t i s i n g ,  s p e c i h l  emoluments, f r i n g e  b e n e f i t s ,  
and s a l a r y  allowances i n c u r r e d  t o  attract p r o f e s s i o n a l  pe r sonne l  f r o m  o t h e r  
o rgan iza t ions  t h a t  do not  meet t h e  t e s t  of r easonab leness  o r  do n o t  conform w i t h  
t h e  e s t a b l i s h e d  p r a c t i c e s  of t h e  o r g a n i z a t i o n ,  are unal lowable.  

d .  Where r e loca t ion  c o s t s  i n c u r r e d  i n c i d e n t  t o  r e c r u i t m e n t  of a new 
employee h a s r  been allowed e i t h e r -  a s  ar! allocable d i r e c t  or i n d i r e c t  cost, and 
t h e  newly hired employee r e s i g n s  f o r  r easons  w i t h i n  his c o n t r o l  w i t h i n  t w e l v e  
months a f t e r  being h i r ed ,  t h e  o r g a n i z a t i o n  w i l l  be r equ i r ed  t o  r e f u n d  or credit  
such r e loca t ion  cos t s  t o  t h e  F e d e r a l  Government. 

4 2 . Relocation c o s t s .  

a .  Relocation c o s t s  a r e  c o s t s  i n c i d e n t  t o  t h e  permanent change of dut)]  
assignment ( f o r  an i n d e f i n i t e  p e r i o d  o r  f o r  a s t a t e d  pe r iod  of n o t  less t h a n  12 
months) of an e x i s t i n g  employee or  upon r e c r u i t m e n t  of a new employee. 
R e l o c a t i o n  c o s t s  a r e  a l lowab le ,  subject  to t h e  l i m i t a t i o n  d e s c r i b e d  i n  
subparagraphs b,  c,  and d ,  p r o v i d e d  t h a t :  

(1) The move i s  f o r  t h e  b e n e f i t  of t h e  employer ---__ 
(2) Reimbursement t o  t h e  employee i s  i n  accordance W i i f t  d i I  

esrab i i s l ied  written po l i cy  c o n s i s t e n t l y  followeci b y  t h e  employel: 

( 3 )  The 1-eimliui-sement does 11ot exceed t h e  employee 's  a c t u a l  (01 
reasonably es t imated)  expenses .  

b. Allowable relocatjon c o s t s  f o r  c u r r e n t  employees axe l i m j  t e d  t o  the 
I ollowsng : 

( 3 )  Tlie c o s t s  of t r a n s p o r t a t i o n  of the employee, mcrrher-s of his 
iInrriediate family and his housrzhold,  arid p e r s o n a l  e f f e c t s  t o  tile new l o c a t i u n .  
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( 3 )  Continuing mortgage pri.ncipa1 and i n t e r e s t  payment.: on i? tionie 
:)c.irlcj s o l c l .  

a. Sub jec t  to t h e  limitations d e s c r i b e d  i n  subparagraphs S .  through d.. of 
t h i s  paragraph 43, r e n t a l  costs are  a l lowable  t o  the extnnt t h a t  t h e  r a t e s  a r e  
reasonable i n  l i g h t  of s u c h  f a c t o r s  as :  r e n t a l  costs of comparable p rope r ty ,  i f  
a n y ;  market conditioris i n  t h e  area;  a l t e r n a t i v e s  a v a i l a b l e ;  and, t h e  type,  life 
e x p e c t a n c y ,  cond i t ion ,  and v a l u e  of t h e  prDper ty  l e a s e d .  R e n t a l  arrangements 
should be reviewed p e r i o d i c a l l y  to de te rmine  i f  c i rcumstances have  changed arid 
c the r  o p t i o n s  a r e  a v a i l a b l e .  

b .  Rental  costs  under " s a l e  and l ea se  back" x r a n p m e n t s  a r e  a l lowablz 
only up t o  the amount t h a t  would be a l lowed had the non-profit  o rgan iza t ion  
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d .  Rental  cos t s  under l e a s e s  which a r e  r e q u i r e d  t o  be t r e a t e d  a s  c a p i t a l  
l e a s e s  under GHAP a re  a l lowable only up t o  Ehe amount ( a s  exp la ined  i n  
subparagraph b) tha t  would be  al lowed had t h e  non-p ro f i t  o r g a n i z a t i o n  purchased 
t h e  property on t h e  d a t e  the  l e a s e  agresment was executed.  The p r o ~ i s i o n s  of 
F inanc ia l  Accounting Standards Board S ta t emen t  13, Accounting f o r  Leases,  s h a l l  
be used t o  determine whether a l e a s e  is a c a p i t a l  l e a s e .  i n t e r e s t  costs r e l a t e d  
t o  c a p i t a l  l e a s e s  a re  a l lowable to t h e  e x t e n t  t h e y  meet t h e  c r i t e r i a  i n  
subparagraph 2 3 .  Unallowable c o s t s  i n c l u d e  amounts pa id  f o r  p r o f i t ,  management 
f e e s ,  and t a x e s  t h a t  would no t  have been i n c u r r e d  had t h e  n o n - p r o f i t  
o rgan iza t ion  purchased t h e  f a c i l i t y .  

4 4 .  Royalries and ocher costs for use of F a z e n u  and c o p y r i g h r s .  

a .  Royaleies  on a p a t e n t  or c o p y r i g h t  o r  a m o r t i z a t i o n  of t h e  cost o f  
acqu i r ing  by purchase a copyright,  p a t e n t  , o r  r i g h t s  t h e r e t o ,  n e c e s s z r y  for t h e  
proper performance of t h e  award a r e  a l l o w a b l e  u n l e s s :  

(1) The Federal  Governmpnt h a s  a l i c e n s e  or t h e  r i g h t  to f r e e  use of 
t he  p a t e n t  or copyr igh t ,  

(2) The pa ten t  01- c o p y r i g h t  h a s  been a d j u d i c a t e d  t o  be  i n v a l i d ,  or 
has been a d m i n i s t r a t i v e l y  determined t o  be i n v a l i d .  

3 n t  or c o p y r i q h t  i s  c o n s i d e r e d  t o  be u n e n f o r c e a b l e  

(4) The pa ten t  o r  c o p y r i g h t  i s  e x p i r e d .  

13. Spec ia l  care  s h o u l d  be e x e r c i s e d  i n  de t e rmin ing  r e a s o n a b l e n e s s  where 
t he  r o y a l t i e s  may ) . J J V ~  a r r i v e d  a t  as a r e s u l t  of l e s s - t h a n - a r n i ' s - l e n g t h  
bargaining,  e ,  g .  : 

(1) Royal t ies  pa id  to p e r s o n s ,  I n c l u d i n g  c o r p o r a t i o n s ,  a f f i l i a t - e d  
wi t l j  t h e  riori-profit o r g a n i z a t i o n .  

(2) Royaltj.es parid to u n a i f i l i a t e d  p a r t i e s ,  i n c l u d i n g  C o r p G r a t i o I l s ,  
urlcler X I  agreement entered i n t o  i n  contemnplation t h a t  a Federa l  award would be 
made. 
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a .  l r !  genera l ,  t a x e s  which t h e  o r g a n i z a t i o n  i s  r o q u i r e d  t o  p a y  and which 
a r L. - p a i d  OY ;rccrueci i n  accordance w i t h  GPAI?, and paymen:s made t o  l o c a l  
governnients  i n  l i e u  of t axes  which are commensurato w i i h  t h e  l o c a l  gove-nment 
s e r v i c e s  r ece ived  a re  allowable,  except for ( i )  t a x e s  from which exemptions a r e  
a v a i l a b l e  t o  t h e  o rgan iza t ion  d i x e c t l y  o r  which a r e  a v a i l a b l e  t o  the  
o r g a n i z a t i o n  based on an exemption a f f o r d e d  the Federal  Government and i n  t h e  
l a t t e r  case when the  awarding agency ma.kcs ava.ilab1.e the  riccessary exemption 
c e r t i f i c a t e s ,  ( i i )  s p e c i a l  assessments  on l a n d  which r ep resen t  c a p i t a l  
improvements,  and (iii) F e d e r a l  iricome t a x e s .  

b .  Any refund of t a x e s ,  and any payment t o  t h e  o r g a n i z a t i o n  of i n t e r e s t  
thereon, which were allowed a s  award c o s t s ,  w i l l  be c red i t ed  e i . t he r  a s  a c o s t  
r s d u c t i o n  o r  cash refund, a s  a p p r o p r i a t e ,  t o  t h e  Federal  Governrnent. 

-- 
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Conczmporaneous purchases of common iterns by t he  n o n - p r o f i t  o r g a n i z a t i o n  S h a l l  
Jx regarded as  evidence t h a t  such i:ems a r e  reasonably  u s a b l e  on the  no r ) -p ro f i  t 
o r g a n i z a t i o n ' s  o the r  w o r k .  hny acceptarice of common i t e m s  a s  a l l o c a b l e  to the 
terminated portion of t h e  Fede ra l  award s j i a l l  be i i m i t e d  t o  the e x t e n t  t h a t  ehe 
q u a n t i t i e s  of such i t e m s  on hand, i n  t r a n s i t ,  and on 0rde1- a r e  i n  e x c e s s  o f  t h e  
reasonable  q u a n t i t a t i v e  requirements  of o t h e r  w o r k .  

h .  If i n  a p a r ~ i c u l a r  c a s e ,  d e s p i t e  a l l  r ea sonab le  e f f o r t s  by t h e  non- 
p r o f i t  o rgan iza t ion ,  c e r t a i n  c o s t s  cannot  be d i scon t inued  i m m e d i a t e l r  a f t e r  r h e  
e i2ect ive d a t e  of t e rmina t ion ,  such costs a r e  g e n e r a l l y  a l l o w a b l e  w i t h i n  t h e  
l i m i t a t i o n s  set f o r k h  i n  t h i s  Circular, except t h a t  any such  c o s t s  c o n t i n u i n g  
afteer terminatior! due t o  The n e g l i g e n t  or w i l l f u l  failure O f  t h e  nOn-prGflt  
o rgan iza t ion  t o  d i scon t inue  such costs s h a l l  be una l lowab le .  

c.  Loss of u s e f u l  vz lue  of  s p e c i a l  t o o l i n g ,  machinery,  and i s  g e n e x a l l y  
a l lowable i f :  

(1) Such s p e c i a l  t o o l i n g ,  s p e c i a l  machiner)!, 91- equipment is not 
reasonably capable  of use  i n  t h e  o t h e r  work of t h e  n o n - p r o f i t  o r g a n i z a t i o n ,  . -  

(2) The i n t e r e s t  of t h e  Fede ra l  Government i s  p r o t e c t e d  h)' t r a n s f e r  
of C i t l e  o r  by o the r  means deemed a p p r o p r i a t e  by t h e  award ing  agency,  and  

(3)  The l o s s  of u s e f u l  v a l u e  f o r  any one t e r m i n a t e d  F e d e r a l  award i s  
l i m i t e d  t o  t h a t  po r t ion  of t h e  a c q u i s i t i o n  c o s t  which bears t h e  same r a t i o  t o  
t h e  t o t a l  a c q u i s i t i o n  c o s t  as t h e  t e r m i n a t e d  p o r t i o n  of t h e  F e d e r a l  award b e a r s  

- - b t h e  en t i r e  terminated Fede ra l  award and o t h e r  Fede ra l  awards  f o r  which t h e  
special t o o l i n g ,  s p e c i a l  machinery, or qurpffeRt - 7 - w - I  

d .  Rental  costs under unexpired l e a s e s  a r e  g e n e r a l l y  allowable where 
C l e a I l y  sliown t o  have been r easonab ly  n e c e s s a r y  for t h e  pe r fo rmance  of t h e  
terfninsted Feckval award less t h e  r e s i d u a l  va lue  of s u c h  l eases ,  i f :  

(1) t h e  amount of such r e n t a l  c la imed does riot exceed the r e a s o n a b l e  
UYe Value of t h e  p rope r ty  l e a s e d  for tthe p f r i u d  of t j ie r e d e r a 1  award arid S U C l l  

f UL-theI p e r i o d  a s  may be 1-easonaljle, arid 
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a. C C J B ~ S  of p r e p a r a t i o n  and maintenance of  a proqrarri of i n s t r u c t i o n  
.;.ric:l !.id.iriq but r i o t  1.imited to on- thn - job ,  classroom, arid appren t i cesh ip  :rai.fiiri?!, 
tle:;.i.qried t o  ir icr2asn :he voca t ior ia l  e f f e r t i v e r i e : : ~  of empl.oy$e:i, I.ncludj.rig 
E~:.a.~n.irig m a t e r i a l s ,  :extbooks,  sa la r io .5  or wages of trainees (exc luding  !~vc.rt.~rrit' 
c :ompnr isa t ion  which  might a r i s e  t h e r e f r o m ) ,  arid (i) salar ies  of the  d i r x t v r  of 
:rairiirig arid s t a f f  w h e n  t h z  t r a i n i n g  program i s  coriducted by t h e  o rgan iza t ion ;  
01- iii) t u . i t I . o n  artd fees when t h e  t r a i n i n g  i s  in an i r i s t j . tu t ion  not  operated by 
t h o  o r g a n i z a t i o n ,  a r s  a l l o w a b l e .  

b. Ccsts or' part- t ime educa t i sn ,  at a n  undergraduate  o r  post-graduate 
coll.ege l e v e l ,  i n c l u d i n g  t h a t  provided. a t  t h e  o r g a n i z a t i o n ' s  own f a c i l i t i e s ,  a r e  
al . lowable on ly  bJhen t h e  course o r  degree pursued  is r o l a t i v e  t o  t h e  f i e l d  i n  
i.lhich the employee i s  now working o r  may r e a s o n a b l y  b e  expezted t o  w o r k ,  arid are 
l i m i t e d  t o :  

(1) T r a i n i n g  m a t e r i a l s  

i 2 )  Textbooks.  
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( 6 )  Straigli t- t irr te c u m p e ~ i s a ~ i o ~ - ~  of eacli employee io1 t ime srjerrt 
a t t end ing  c_l.arses during working hours not i i i  excess  of 1 5 6  I IOUI- s  p e ~  y e a r  arid 
only t o  t l ie  ex ten t  t h a t  c i rcumstances do no[ p e m i t  t k ~ e  opera t ion  of classes or 
a t t endance  a t  classes a f t e r  r e g u l a r  w o r l r i r ~ g  hours ;  o t l i o r ~ i s e ,  s u c h  comF)ensation 
is unal lowable.  

C .  Costs  of t u i t i o n ,  f e e s ,  t r a i n i n g  m a t e r i a l s ,  and te;:tboolrs ( b u t  n o t  
s u b s i s t e n c e ,  s a l a r y ,  o r  any o t h e r  emoluments J i r i  connec t ion  w i t h  f u l l - t i m e  
educat ion,  i n c l u d i n g  t h a t  provided a t  t h e  o r g a n i z a t i o n  ' s own f a c i l i t i e s ,  a t  a 
post-graduate  ( b u t  not undergraduate)  c o l l e g e  l e v e l ,  a r e  allowable o n l y  when t h e  
cour se  or degree pursued is r e l a t e d  t o  t h e  f i e l d  i n  which t h e  employee i s  now 
working or  may reasonably be  expected to work, and on ly  where t h e  c o s t s  r e c e i v e  
t h e  pr lor  approval  of t h e  awarding agency. Such c o s t s  a r e  l i m i t e d  t o  t h e  c o s t s  
a t t r i b u t a b l e  t o  a total per iod  no t  t o  exceed one s c h o o l  y e z r  fo r  each employee 
s o  t r a i n e d .  I n  unusual c a s e s  t h e  p e r i o d  may be ex tended .  

d .  Cos t s  of a t t endance  of up t o  1 6  weeks p e r  employee per y e a r  a t  
s p e c i a l i z e d  programs s p e c i f i c a l l y  des igned  t o  enhance t h e  e f f e c t i v e n e s s  of 
execu t ives  or  managers or t o  p repa re  employees f o r  such p o s i t i o n s  a r e  a l l o w a b l e .  
Such costs i n c l u d e  enrol lment  f e e s ,  t r a i n i n g  m a t e r i a l s ,  textbooks and r e l a t e d  
charges,  employees I s a l a r i e s ,  subsistence, and t r a v e l ,  Costs zllowable u n d e r  
t h i s  paragraph do no t  i n c l u d e  t h o s e  f o r  c o u r s e s  t h a t  a r e  p a r t  of a d e g r e e -  
oriented curr iculum, vjhicb i;re a l lowab le  only  t o  t h e  e i : t en t  se t  forth i n  
subparagraphs b and c .  ... . 

e.  Maintenance expense,  and normal d e p r e c i a t i o n  o r  f a i r  rental, on 
f a c i l i t i e s  owned o r  l ea sed  by t h e  o r g a n i z a t i o n  f o r  r r a i n i n g  purposes  a r e  
al lowable t o  t h e  e x t e n t  se t  f o r t h  i n  p a r a g r a p h s  11, 2 7 ,  and 50.  

f .  Cont r ibu t ions  o r  dona t ions  t o  e d u c a t i o n a l  o r  t r a i n i n g  i n s t i t u t i o n s ,  
i nc lud ing  t h e  donat ion of f a c i l i t i e s  01- o t h e r  p r o p e r t i e s  , and s c h o l a r s h i p s  o r  

----AelLoy?zLips, a r e  unal lowable.  -__ 

9 .  Tra in ing  and educat ion c o s t s  i n  excess of t h o s e  o the rwise  allowalsle 
under subparagraphs b and c may be a l lowed  w i t h  p r i o r  approval of t h e  award ing  
agency. To be  consickred f o r  approva l ,  t h e  o r q a n i z a t i o n  must demons t r a t e  t h a t  
s u c h  costs a r e  c o n s i s t e n t l y  i n c u r r e d  pu r suan t  to an estalJl isl-led t i - a in i l i g  and 
educat ion pi-ugrarn, and t h a t  the cour se  or  d e g r e e  p u r s u e d  i s  r e l a t i v e  t o  t i l e  

f j e l d  in which t h e  employee i s  rioh' work i i~g  or  may reasonab1.y be e x p e c t e d  t o  
work . 
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( 2 )  Un1e-s a p a t t e r n  of avoidance i s  de tec ted ,  :he Feuera.1 
Government w i l l  g e n e r a l l y  n o t  ques t ion  a n o n - p r o f i t  o r g a n i z a t i o n ' s  
d e t e r m i n a t i o n s  t h a t  customary s t a n d a r d  a i r f z r e  or other discount  a i r f a r e  is 
u n a v a i l a b l e  f o r  s p e c i f i c  t r i p s  if t h e  non-p ro f i t  o rgan iza t ion  can d-emonstrate 
e i t h e r  of t h e  fol lowing:  [ a )  t h a t  such a i r f a r e  was not a v a i l a b l e  i n  t he  
s p e c i f i c  c a s e ;  or  ( b )  t h a t  i t  i s  the  n o n - p r o f i t  o r g a n i z a t i o n ' s  o v e r a l l  p r a c t i c e  
t o  make r o u t i n e  u s e  of such a i r f a r e .  

I PAGE ...z .&... OF .. 5-5 ... PAGES 

d .  A i r  t r a v e l  by ot!.er t h a n  commercial c a r r j - e r .  Cos ts  of t r a v e l  by rion- 
p r o f i t  organization-owned, - l e a s e d ,  o r  - c h a r t e r e d  aircl-aft  i n c l u d e  the  c o s t  of 
l ease ,  c h a r t e r ,  o p e r a t i o n  ( i n c l u d i n g  pe r sonne l  c o s t s ) ,  maintenance, 
d e p r e c i a t i o n ,  i n su rance ,  and o t h e r  r e l a t e d  c o s t s .  The po r t ion  o f  s u c h  cos ts  
t h a t  exceeds  tho cost  of a.llowable commercial a i r  t r a v e l ,  a s  provided f o r  i n  
subpa rag raph]  c . ,  i s  u n a l l o w a b l e .  
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Other  norr-proiir o ryar i lza t ions  as negotiated wiiA awarding agencies 
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Attachment “E“ 



C i r c u l a r  N O .  A-133 
Revised  to show changes  p u b l i s h e d  i n  the Federal  Hegister June 2 7 ,  2 0 0 3  

A u d i t s  o f  S t a t e s ,  L o c a l  Governments ,  and I r lon-?rof i t  O r g a n i z a t i o n s  

3 .  Rescissi.on and Suaersess ion  . This  C i r c u l a r  r e s c i n d s  C i r c u l a r  A- 1 2 8 ,  
"Audits of S t a t e  and Local Governments, Id i s s u e d  A p r i l  1 2 ,  1 9 0 5 ,  and s u p e r s e d e s  
t h e  p r i o r  C i r c u l a r  A - 1 3 3 ,  "Aud i t s  of I n s t i t u t i o n s ~  of Higher Educa t ion  and 
Other Non-Profit I n s t i t u t i o n s ,  i s s u e d  A p r i l  2 2 ,  1996. For e f f ec t iT re  da tes ,  
s e e  paragraph 10. 

4 .  P o l i c y .  Except as provided  h e r e i n ,  t h e  s t a n d a r d s  s e t  f o r t h  i n  t h i s  
C i r c u l a r  s h a l l  be appl ied  by 211 F e d e r a l  a g e n c i e s .  
s p e c i f i c z l l y  p r e s c r i b e s  p o l i c i e s  or s p e c i f i c  r equ i r emen t s  t h a t  differ f r o m  t h e  
s t a n d a r d s  provided he re in ,  t h e  p r o v i s i o n s  of t h e  subsequent s t a t u t e  s h a l l  
govern .  

I f  any s t a t u t e  

Federal agencies s h a l l  apply t h e  p r o v i s i o n s  of the s e c t i o n s  of :his 
C i r c u l a r  t o  non-Federal e n t i t i e s ,  whether  t hey  a r e  r e c i p i e n t s  expend ing  
Federa l  awards received d i r e c t l y  from Federa l  awarding agEncies ,  o r  are 
s u b r e c i p i e n t s  expending Federal awards r ece ived  from a pass - th rough  e n t i t y  ( 2  
r e c i p i e n t  or another s u b r e c i p i e n t )  . 

This C i rcu la r  does not a p p l y  t o  non-U. S .  based  e n t i t i e s  e x p e n d i n g  
Federa l  awards received e i t h e r  d i r e c t l y  as a r e c i p i e n t  o r  i n d i r e c t l y  as a 
s ubrec i p i e n t  . 

5 .  D e f i n i t i o n s .  The d e f i n i t i o n s  of lcey terms used i n  th is  C i r c u l a r  a r e  
conta ined  i n  5-.105 i n  t he  Attachment  t o  t h i s  C i r c u l a r .  

6 .  Recruired A c t i o n .  The s p e c i f i c  r equ i r emen t s  and r e s p o n s i b i l i t i e s  of 
Federal  agencies  and non-Federal  e n t i t i e s  a r e  set  f o r t h  i n  t h e  At t achmen t  t o  

making awards t o  non-Federal e n t i t i e s ,  e i t h e r  d i r e c t l y  01- i n d i r e c t l y ,  s h a l l  
adopt t h e  language i n  the  C i rcu la i -  i n  codified r e g u l a t i o n s  as provided i n  
Sec t ion  1 0  (below), unless  d i f f e r e n t  p r o v i s i o n s  a r e  r e q u i r e d  12). Federal 
statute or a re  approved by t h e  Office of "lnagernent and Budget 

7 .  OJW Resnonsihilities . OMB w i l l  seview Fede ra l  agency r e g u l a t i o n s  and 
h p l e m e n t a t i o n  of t h i s  C i r c u l a r ,  arid will p r o v i d e  i n t e r p r e t a t i o n s  of pol  c)' 
requirements and a s s i s t ance  t o  ensuse un i fo rm,  e f f e c t i v e  and efficient 
impLementation, 

8 .  Irifo!:niation Contact .  F u r t h e r  i n f o r m a t i o n  conce rn ing  C i r c u l a r  h-l? 2 ma)! 
be obtained by contac t ing  t h e  F i n a n c i a l  S t a n d a r d s  and Repor t ing  B r a n c h ,  
of Federal  Pinancia1 Management, O f f i c e  of t%magernent and Budcret, Washington, 
DC 2 0 5 0 3 ,  tele13horie ( 2 0 2 )  3 3 5 - 3 9 9 3 .  

_- - - th-i-s -C- ~ ~ ~ ~ ~ ~ ~ ~ e d ~ ~ - ~ l ~ g e ~ € ~ ~ ~ ~  - - -- _ _ ~ ~ _  ____ --_ - - 

(OME) . 

O f f i c e  
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Subpart A -  -Genei-al 
sec 
- 1.0 I1 rJur]'o"', 
- ,105 Deti-iiiti  oris. 

~ u b p a r t  B- -Audits 
- , 2 0 0  Audit requirements . 
- . 2 0 5  Basis  f o r  determining ~ ' e d e r a l  awards expended. 
- .210 
- . 2 1 5  Relat ion to other a u d i t  requi rements .  
- , 2 2 0  Frequency oi a u d i t s .  
- , 2 2 5  Sanct ions.  
- . 2 3 0  Audit c o s t s .  
- . 2 3 5  Program-specif ic  a u d i t s .  

Subpart C--kuditees 
- , 3 0 0  Audi t e e  respons i b i l  i t i e s  . 
- . 3  05 Auditor s e l e c t i o n .  
- , 3 1 0  Financial  s t a t e m e n t s .  
- .315 Audit f ind ings  f o l l o w - u p .  
- ' 3 2 0  Report submission.  

Subpart D--Federal Agencies and Pass-Through E n c i t i e s  
- , 4 0 0  R e s p o n s i b i l i t i e s .  
- , 4 0 5  Management d e c i s i o n .  

Subpart E- -kud i  tors 
- , 5 0 0  Scope of a u d i t .  
- ,505 kudi t r e p o r t i n g  . 
- , 5 1 0  Audit f indings . 
- ,515 Audit working pap,- a m ,  
- ,520 Major program deizermination. 
- .525 C r i t e r i a  for Federa l  program r i s k .  
- , 5 3 0  Criteria f o r  a l o w - r i s k  a u d i t e e .  

Subrecipient  and vendor d e t e r m i n a t i o n s .  

Appendix k t o  Part - - Data Collection Form (Form SF-SAC). 

Appendix B to P a r t  - - C i r c u l a r  A - 1 3 3  Compliance Supplement.  
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z:  3 n c :  
'II TI t 

%de:-al awards wl:i ch 

ComDli .ance suDplement r e f e r s  t o  t he  C i r c u l a r  A-133 ComDliarice 
SupDlcment, included as Appendix B to Circular A - 1 3 3 ,  o r  s u c h  documents as 
OMB o r  its designee may I.ssue t o  r-splace i t .  
the  Government P r i n t i n g  Offiice, Superj.riterident of Documents, Washington, DCI 

This document i s  a.vailaLLe f m m  

2 0 4  02  - 5 3 %  E;. 

Corrective act.ion means action taken hy :he audilea that 

(1) Corrects i d e n z i f i e d  d e f i c i e n c i e s ;  

(2) Produces recommsnded improvements ; or  

( 3 )  Demonstrates t h a t  audi t  f i n d i n g s  are e i t h e r  inval id  o r  do not  
warran t  audi tee  a c t i o n .  

Fed.era.1 aqency has  t h e  same meanirig as t h e  term ayency i n  Section 551(i) 
of t i t l e  5 ,  United S t a t e s  Code. 

Federal awa-rd means Federal  f i n a n c i a l  a s s i s t a n c e  and Federal cost- 
reimbursement contracts t h a t  non-Federal e n t i t i e s  rEceive d i r e c t l y  from 
Federal  awarding agencies  o r  i n d i r e c t l y  from pass-through e n t i t i e s .  I t  does 

4 
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r l O t  il-lcl u d e  ) J ? ~ O C U I ~ e l l i e l j L  conL?:c icLs ,  U11d€!l. g r - E l l - l t S  0 1 -  C 3 l l L l ^ i l C L L : ,  U s e d  t C )  bU)/ 
C J ~ C J ~ S  01- sel-vj ce:6 fr-onl -\rel-jdo3-s , 
by tile t e ~ r r i i s  a n d  conditions of the corit i-~ict  . Cont3-itcI;s L G  o;~el-ate F e d e r a l  
G o v e r n n i e n t  owned, col l t l -e~t.131- operated i ; ic i l i  ti es (GOCO::) ;:?-e excluded  f I-orrl t h e  
i:eyui~renients of th i s  p r t  . 

hi)' a u d j  t-5; of s u c l i  ~er~do:::, shall  JLJE. covei:ed 

F '~CIPI-CII  iiwaz-dj nci aclenc\/ means L I E  i?euel-ai ;~gency t h a t  p r o ~ i ~ l e s  an award 
di~rect i ) ,  t o  the recipi P ~ L .  

~ ' e d e r a l  .f inancia1 a s s i s t a n c e  means a s s i s t a n c e  t h a ~  nowFederal e n t i  tri 
receive 01- admri.nisLer i i - i  tile io1-m  grant;^, l o a n s ,  l o a n  g u a r a n t e e s ,  pL-OrJel"t)' 
(iiiclucling donated s u r p l u s  r iropert)rj  , cool~ei-aLi \re ayreeniznts, i n t e r e s t  
s u b s i d i e s ,  insurance,  food commodities,  d i r e c t  a p p r o p r i a t i o n s ,  and other 
a s s i s t a n c e ,  but does not i n c l u d e  amounts r ece ived  as  reimbursement for 
s e r v i c e s  rendered t o  i n d i v i d u a l s  as desc r ibed  i n  S- .205 (h) and 5;-.205 (i) . 

Federal pi-oqram means : 

(1) all Federal awards t o  a non-Federal  e n t i t y  ass igned  a s i n g l e  
number i n  t h e  CFDA. 

( 2 )  When no CFDA number i s  as s igned ,  all Federa l  awards from t h e  Same 
agency made for t h e  same purpose  should  be combined and consid- = r e d  one 
program. 

( 3 )  Notwithsizanding pa rag raphs  (1) and ( 2 )  of t h i s  d e f i n i t i o n ,  a 
c lus te r  of programs. The t p e s  of c l u s t e r s  of programs a r e :  

( i )  Rescarch 2nd development ( M D )  ; 

(ii) Student f i n a n c i a l  a i d  (SFU) ; and 

(iii) "Other c l u s t e r s ,  as d e s c r i b e d  i n  t h e  d e f i n i t i o n  of cluster 
of programs i n  this s e c t i o n .  

GAGAS means genera l ly  a c c e p t e d  government a u d i t i n g  szandards  issued by 
t he  Comptroller General of t h e  United States, which 21-P a p p l i c a b l e  t o  
f i n a n c i a l  a u d i t s .  

Genera l ly  acceDted accoun t inq  p r i n c i D l e s  h a s  the meaning s p e c i f i e d  i n  
g e n e r a l l y  accepted audi t ing s t a n d a r d s  i s s u e d  by t h e  American I n s t i t u t e  of 
C e r t i f i e d  Pub l i c  Accountants (AICPA) . 

Indian t r i b e  means any I n d i a n  t r i b e ,  band, n a t i o n ,  01- o t h e r  o r g a n i z e d  
group or cornmunit)/, inc luding  any Alaskan Na t ive  v i l l a g e  or r e g i o n a l  o r  
v i l l a g e  corpora t ion  (as def i i ied i n ,  or e s t a b l i s h e d  unde r ,  t h e  Alaskan  N a t i v e  

- ----€!%ahns- fet+-lTmenf- ke'd i - h a t - ~ ~ i ~ c - o g r ~ ~ ~ - t k e  - L l M -  S _ t a . L e % a ~  e l  i sib1 e f o r  
the  spec ia l  programs and s e r v i c e s  provided  by t h e  Uni ted  S t a t e s  t o  I n d i a n s  
because of t h e i r  s t a t u s  a s  I n d i a n s .  

I n t e r n a l  control means a process ,  e f f e c t e d  by a n  e n t i t y ' s  management and 
o t h e r  pe r sonne l ,  designed tu p r o v i d e  r easonab le  a s s u r a n c e  r e g a r d i n g  t h e  
achievement of ob jec t ives  i n  t h e  fo l lowing  c a t e g o r i e s  : 

(1) Effec t iveness  and e f f i c i e n c y  of o p e r a t i o n s ;  

( 2 )  R e l i a b i l i t y  of f i n a n c i a l  r e p o r t i n g ;  and 

( 3  1 Compliance w i t h  appl icable  laws and r e y u l a t i o n s .  

1nterna.l control  r>erta.inFnq tv t h e  compl iance  reaui rements  for F e d e r a l  
nroqrams ( I n t e r n a l  c o n t r o l  o v e r  Fede ra l  programs) means a p r o c e s s - - e f f e c t e d  



Non-Federal entity means 3. S t a - t e ,  1oca.l government, or  n o n - p r o f i t  
o r g a n i z a t i o n .  

Non-nrofit orqanization means: 

(1) any corporation, t r u s t ,  association, cooperat ive,  or other 
o r g a n i z a t i o n  that : 

(i) Is o p e r a t e d  primarily for scientific, educational, service, 
charitable, or similar purposes in the p u b l i c  i n t e r e s t ;  

(ii) Is not organized primarily for profit; and 

(iii) Uses its n e t  proceeds to maintain, improve, or expand i t s  
0pera.t ions; and 

( 2 )  The term non-prof it o r a a n i z a t i o n  includes non-prof it i n s t i t u t i o n s  
of higher education and h o s p i t a l s .  



OlvlF: means tlie Exec~ic j vc: ~ f f i c e  of che !-q-esi de i - i~ ,  O f f  j ce of Ir'laIiagei-riei~t: 
axid budget. 

Ovei-si crh l  aaei-icy io!- audil:  inems the ~ ' e d e r a l  awarding agency t h a t  
puovides tile predominant amount of diirect i u i l d i n y  t o  a I-ecipl e n t  n o t  a s s j  gned 
a cogni.;:ant agency f o r  audit,  hen tilere i.s no d i r e c t  f u r i d i r i g ,  tlie Pedei-a1 
qei-icy wit?] Llie predominant i n d i r e c t  fundiag shall assuine tlie o ~ e ~ s 1 : y i i t  
i - e s ~ ~ o n r b ~ ~ i 1 . i . c i e s .  T i i r  ducies oi t h e  ovei-siglit ;l$JeiiC)J foi-  a u d i ~  ai-e l i e sc r i l j ed  
in B-. 4 0 0  (i3) 

E f i e c t j i r e  J u l y  2 8 ,  2003 ,  tlie fol1owing is a d d e d  to t h i s  definition: 
A Federal agency w i t h  o v e r s i g h t  f o r  a n  auditee may reassign ove i r s igh t  t o  
another  Federal agency which p rov ides  s u b s t a n t i a l  funding and agrees t u  
be t h e  oversight  agency f o r  a u d i t .  Within 30  days a f t e r  any 
reassignment,  both t h e  o l d  and the  new o v e r s i g h t  agency for a u d i t  s h a l l  
n o t i f y  the  a u d i t e e ,  and ,  if known, t h e  a u d i t o r  of t h e  r e a s s i g n m e n t .  I' 

Pass-throuah e n t i t y  means a non-Federal e n t i t y  that p r o v i d e s  a F e d e r a l  
award t o  a s u b r e c i p i e n t  t o  c a r r y  ou t  a Fede ra l  program. 

Proqram-sDecific a u d i t  means  an a u d i t  of one Federal  program a s  p r o v i d e d  
f o r  i n  5- .200(c )  and 5-.235. 

Ouestioned cos t  means a c o s t  t h a t  i s  q u e s t i o n e d  by t h e  a u d i t o r  b e c a u s e  
of an a u d i t  f i n d i n g :  

(1) Which r e s u l t e d  from a v i o l a t i o n  o r  p o s s i b l e  v i o l a t i o n  of  a 
provis ion of a law, r e g u l a t i o n ,  c o n t r a c t ,  g r a n t ,  c o o p e r a t i v e  aqreement ,  or 
other  agreement o r  document governing t h e  use of F e d e r a l  funds ,  i n c l u d i n g  
funds used t o  match Federal  f u n d s ;  

( 2 )  Where t h e  c o s t s ,  a t  t h e  time of t h e  a u d i t ,  a r e  not  s u p p o r t e d  by 
adequate documentation; o r  

( 3 )  Where the  c o s t s  i n c u r r e d  appear u n r e a s o n a b l e  ana do nor r e f l e c t  
t he  a c t i o n s  a prudent person would t ake  in E h e  c i r c u m s t a n c e s .  

Kecioient  means a non-Federal  e n t i t y  t h a t  expends Fede ra l  awards 
received d i r e c t l y  from a Fede ra l  awarding agency t o  c a r r y  ou t  a F e d e r a l  
program. 

Research and develowment ( R & D )  means a l l  r e s e a r c h  a c t i v i t i e s ,  b o t h  b a s i c  
and appl ied ,  and a l l  development a c t i v i t i e s  t h a t  a r e  performed by a non- 
Federal e n t i t y .  Research i s  d e f i n e d  a s  a s y s t e m a t i c  s t u d y  d i r e c t e d  t o w a r d  
f u l l e r  s c7 en t ~ ~ c ~ ~ ~ ~ l ~ ~ ~ ~ r ~ t ~ ~ ~ ~ h - e ~ u ~ ~ ~ t ~ ~ ~ i ~ ~ ~ - ~ ~ ~ ~  
research also i nc ludes  a c t i v i t i e s  i n v o l v i n g  t h e  t r a i n i n g  of i n d i v i d u a l s  i n  
research techni.ques where such  a c t i v i t i e s  u t i l i z e  t h e  same f a c i l i t i e s  a s  o t h e r  
research and developnient a c t i v i t i e s  and where s u c h  a c t i v i t i e s  are n o t  i n c l u d e d  
i n  tile i n s t r u c t i o n  f u n c t i o n .  Develonment i s  t he  s y s t e m a t i c  use O f  knowledge 
arid understanding gained from r e s e a r c h  d i r e c t e d  toward  t h e  p r o d u c t i o n  of 
useful m a t e r i a l s ,  dev ices ,  sys t ems ,  o r  methods, i n c l u d i n g  des ign  and 
de\relopinent of p ro to types  and p r o c e s s e s .  

Siriale aud j  t means an a u d i t  which i n c l u d e s  both t h e  e n t i t y ' s  f i n a n c i a l  
StateIiientS and t h e  Federal  awards a s  d e s c r i b e d  i n  5-. 5 0 0 .  

Sta t -e  means any S t a t e  of t h e  United S t a t e s ,  t h e  D i s t r i c t  of Columbia, 
'she Commonwealth of I'uerto R ico ,  ehe \ J i r g i n  I s l a n d s ,  Guam, American SamGa,  t h e  
Commonwealth of  'she I\lorthern L9ariana I s l a n d s ,  and t h e  T r u s t  2 'err i toi-y of t h e  

7 



( c )  Proqram-snecif ic  a u d i t  election. When an aud.itee expends Fede ra l  
awards under on ly  one F e d e r a l  program (exc lud ing  R&D) and t h e  Federal 
program's laws, r e g u l a t i o n s ,  o r  g r a n t  agreements clo not r e q u i r e  a financial 
s t a t e m e n t  a u d i t  of t h e  a u d i t e e ,  t h e  a u d i t e e  may e l e c t  t o  have a program- 
s p e c i f i c  audit conducted in accordance w i t h  s-. 2 3 5 .  A program-specif ic  
a u d i t  may not be e l e c t e d  f o r  R&D unless a l l  of  t h e  Federal awards expended 
were r e c e i v e d  from t h e  same Federal  agency, o r  t h e  same Federal agency and  t h e  
same pass- through e n t i t y ,  and t h a t  Fede ra l  agency,  o r  pass-through e n t i t y  in 
t h e  case of a s u b r e c i p i e n t ,  approvss i n  advance a program-specif ic  a u d i t .  

( d )  ExemDtion when Fede ra l  awards exnended are l e s s  than  S 3 0 0 , O O O  
(S500 ,OOO f o r  f i s c a l  vears ondino  a f t e r  December 31, 2003L.  Non-Federal 
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5- ,205 Basis for determining Federal awards expended .  

(a1  Det.errnFnirio Federal  awards exnended. The d e t e r m i n a t i o n  of when arr 
award i s  expendeci siiould I x  based on when t h e  a c t i v i t y  r e l a t e d  t o  t h e  award 
occur s .  General ly ,  t h e  a c t i v i t y  p e r t a i n s  t o  e v e n t s  cha t  r e q u i r e  rhe non-  
Federal  e n t i t y  t o  comply w i t h  laws, r e g u l a t i o n s ,  and t h e  p r o r ? i s i o n s  of 
c o n t r a c t s  o r  gran t  agreements, such a s :  expend i tu re / expense  t r a n s a c t i o n s  
a s soc ia t ed  w i t h  g i an t s ,  cost-reimbursement c o n t r a c t s ,  c o o p e r a t i v e  a g r e e m e n t s ,  
and d i r e c t  appropriat ions;  t h e  disbursement of  f u n d s  parsed through t o  
s u b r e c i p i e n t s ;  t he  use of l o a n  proceeds under l o a n  and loan  g u a r a n t e e  
programs; t h e  r e c e i p t  of p r o p e r t y ;  t h e  receipt  of s u r p l u s  pi-opert y; t h e  
r e c e i p i  o r  u se  of program income; t h e  d i s t r i b u t i o n  01 consumption of  f o o d  
commodities; t h e  disbursement of amounts e n t i t l i n g  t h e  non-Federal  e n t i t y  t o  
an i n t e r e s t  subsidy; and, t h e  p e r i o d  when i n s u r a n c e  is i n  f o r c e .  

(b) Loan and loan nua ran tees  ( l o a n s ) .  S i n c e  t h e  Fede ra l  Government i s  
a t  r i s k  f o r  l oans  u n t i l  t h e  d e b t  i s  r e p a i d ,  t h e  f o l l o w i n g  g u i d e l i n e s  s h a l l  be 
used t o  c a l c u l a t e  t h e  va lue  of Fede ra l  awards expended under l o a n  programs, 
except 2 s  no ted  i n  paragraphs (c) and (d)  of t h i s  s e c t i o n :  

(1) V a l u e  of new l o a n s  made 01 r e c e i v e d  du r ing  t h e  f i s c a l  y e a r ;  
p lus  

( 2 )  Balance of l o a n s  from p r e v i o u s  y e a I s  for which t h e  Federal  
Government imposes cont inuing compliance r e q u i r e m e n t s ;  p l u s  

( 3 )  A n y  i n t e r e s t  subs idy ,  ca sh ,  o r  a d m i n i s t r a t i v e  cost a l l o w a n c e  
1-eceived. 

( c )  Loan and loan n u a r a n t e e s  ( l o a n s )  at. i n s t i t u t i o n s  of h i a h e r  
educa t ion .  When loans  a r e  made t o  s t u d e n t s  of a n  i n s t i t u t i o n  of h i g h e r  
educat ion h u t  t h e  i n s t i t u t i o n  does not  make t h e  l o a n s ,  t hen  only t h e  value of 

year.  The ha1 ance of l o a n s  f o r  p r e v i o u s  y e a i ~ - i ~ ~ ' t - ~ ~ u ~ ~ d ~ ~ ~ ~ ~ ~ ~ - - - ~ - - - - - - ~ - - -  
awards expended because the l e n d e r  accoun t s  f o r  t h e  p r i o r  b a l a n c e s .  

--__frjans_ made durinq the  ),ear s h a l l  be c o n s i d e r e d  F e d e r a l  awards expended i n  t h a t  

(d) P r i o r  loan and l o a n  q u a r a n t e e s  ( l o a n s ) .  Loans, t h e  p r o c e e d s  of 
which were r ece ived  3rd expended i n  p r i o r - y e a r s ,  a r e  n o t  c o n s i d e r e d  F e d e r a l  
awai-ds expended under t h i s  par t  when t h e  l a w s ,  r e g u l a t i o n s  , and t h e  pIoTTiSiOns 
of c o n t r a c t s  01- g r a n t  agreements  p e r t a i n i n g  t o  such  l o a n s  impose no c o n t i n u i r l y  
compliance requirements o t h e r  t h a n  t o  repay t h e  l o a n s .  

( e )  Endowment funds .  The cumula t ive  b a l a n c e  of Federal awards f o r  
eridowiiient funds  whiclr a r e  f e d e r a l l y  r e s t r i c i e d  a r e  corisidered awards expended  
i n  each yea r  i n  w h i c h  t h e  f u n d s  a r e  s t i l l  r e s t r i c t e d .  

( f )  Free r e n t .  Free r e n t  r e c e i v e d  b y  itself i s  n o t  c o n s i d e r e d  a 
F e d e r a l  d\.!ard expended urrder t h i s  p a r t  . Howevei-, f r e e  r e n t  r e c e l v e d  a s  p a r t  
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(2) Has i t s  performance measured dgairist. b ~ h e t h e I  the object?;v$!n 
o f  ?:fie F'F.dera1 program a r ~  met; 

( 3  1 Has r e s p o n s i b i l i t y  f o r  programmatic d e c i s i o n  mak ing ;  

(4) Has r e s p o n s i b i l i t y  f o r  adherence to appl icable  Fede ra l  
program compliance r equ i r emen t s ;  and 

( 5 )  Uses t h e  Federal funds t o  carry ou t  a program of  t h e  
o r g a n i z a t i o n  a s  compared t o  p rov id ing  goods o r  s e r v i c e s  f o r  a psograrn of t h o  
pass-through e n t i t y .  

( C )  Pavment  for q w d s  and. s e r v i c e s .  C h a r a c t e r i s t i c s  i n d i c a t i v e  of a 
p a p e n t  f o r  goods a n d  s e r v i c e s  r ece ived  b y  a vendor are when  the o r g a n i z a t i o n :  

(1) Prov ides  the goods and s e r v i c e s  w i t h i n  normal b u s i n e s s  
o p e r a t i o n s ;  



( e )  For-wrofit s u b r e c i u i e n t .  Since t h i s  p a r t  does no t  a p p l y  t o  ior- 
p r o f i t  s u b r e c i p i e n t s ,  t h e  pass- through e n t i t y  i s  r e s p o n s i b l e  f o r  e s t a b l i s h i n g  
requirements ,  a s  necessary,  t o  ensu re  compliance by f o r - p r o f i t  s u b r e c i p i  e n t s  . 
The c o n t r a c t  w i t h  t he  f o i - -p ro f i t  s u b r e c i p i e n t  shou ld  d e s c r i b e  a p p l i c a b l e  
Compliance requirements and t h e  f o r - p r o f i t  s u b r e c i p i e n t  ' s  compl i ance  
r e s p o n s i b i l i t y .  Nethods t o  e n s u r e  compliance f o r  Federal  awards made t o  f o r -  
p r o f i t  s u b r e c i p i e n t s  may i n c l u d e  pre-award a u d i t s ,  monitor ing d u r i n g  t h e  
c o n t r a c t ,  and post-award a u d i t s .  

( f )  Comwliance r e s D o n s i b i l i t y  for v e n d o r s .  I n  most c a s e s ,  t h e  
aud i t ee  ' S  compliance r e s p o n s i b i l i t y  f o r  vendors  i s  on ly  t o  e n s u r e  t h a t  t h e  
procurement, r e c e i p t ,  and payment f o r  goods and s e r v i c e s  comply w i t h  l a w s ,  
r e g u l a t i o n s ,  and the  p r o v i s i o n s  of c o n t r a c t s  o r  g r a n t  agreements .  P rogram 
compiiance requiremenis normally do not p a s s  t h r o u g h  t o  vendors .  Howei7er, the  
audicee i s  r e spons ib l e  f o r  e n s u r i n g  compliance f o r  vendor t r a n s a c t i o n s  which'  
a r e  s t r u c t u r e d  such t h a t  the vendor i s  r e s p o n s i b l e  f o r  program c o m p l i a n c e  O X  

t h e  vendor ' s  records must be reviewed t o  d e t e r m i n e  program c o m p l i a n c e .  A l s o ,  
when t h e s e  vendor t r a n s a c t i o n s  r e l a t e  t o  a ma jo r  program, t h e  scope o f  t h e  
a u d i t  s h a l l  i nc lude  determining whether t h e s e  t r a n s a c t i o n s  a r e  i n  c o m p l i a n c e  
with laws, r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  of  c o n t r a c t s  o r  g r a n t  a g r e e m e n t s .  

S-. 215 Relation to o t h e r  audit requi rements .  

( a )  Audit under t h i s  Dar t  i n  l i e u  of o t h e r  a u d i t s .  An a u d i t  m a d e  i n  
- - ~ € e ~ " d a A € e - ~ , ~ t ~ l ~ ~ ~ . ~ h ~ ~ ~ - ~ ~ ~ ~ ~ ~ n ~ / ~  L x i i t L e g ~ -  

under i n d i v i d u a l  Federal  awards.  To t h e  e x t e n t  t h i s  a u d i t  meets a F e d e r a l  
agency 's  needs,  i t  s h a l l  rely u p o n  and use such a u d i t s .  The p r o v i s i o n s  of 
t h i s  p a r t  n e i t h e r  limit t h e  au i i - ior i ty  of F e d e r a l  a g e n c i e s ,  i n c l u d i n g  t h e i r  
In spec to r s  General,  o r  GUO t o  conduct 01- a r r a n g e  f o r  a d d i t i o n a l  a u d i t s  (e. g . ,  
f i n a n c i a l  a u d i t s ,  performance a u d i t s ,  e v a l u a t i o n s ,  i n s p e c t i o n s ,  or r e v i e w s  
nor a u t h o r i z e  any aud i t ee  t o  c o n s t r a i n  Fede ra l  a g e n c i e s  from c a r r y i n g  o u t  
a d d i t i o n a l  a u d i t s .  Any a d d i t i o n a l  a u d i t s  s h a l l  be planned and p e r f o r n i e d  i n  
such a way a s  t o  build upon work perforrr~ecj by o t h e r  a u d i t o r s .  

(11) Federal  aoencv t.o ~ a v  f o r  a d d j  tj.ona1. audl t s .  A F e d e r a l  a g e n c y  
t h a t  conducts 01- c o n t r a c t s  f o r  a d d i t i o n a l  a u d i t s  s h a l l ,  c o n s i s t e n t  w i t h  o t h e r  
app l i cab le  laws and yegulatj.oris, arrarige f o r  f u n d i n g  t h e  f u l l  c o s t  G f  S u c h  
a d d i t i o n a l  a u d i t s ,  
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,225 Sanctions. a'-, 
,r.~ 

No auc1i.t c c s t s  may be charged  t o  Federal awards whom audits reqUil:ed h y  
' _ ~ J . s  p a r t  have  not beer! macle o r  have  &en mads but not i n  ac:cordance b!.j.l:b t k i . ?  
pi-irt. I n  cases of  cont inued i n a b i l i t y  o r  unwi l l ingness  t o  have an a u d i t  
c o n d u c t e d  i n  accordance wi th  t h i s  p a r t ,  Federa l  agenc ie s  and pass- through 
e n t i t ;  e3 s h a l l  t a k e  a p p r o p r i a t e  act2.011 us ing  s a n c t i o n s  ;7uch a.?: 

( a )  F I i  t~hlhoJcLi rhg a percertt .aqe of  F'odertil awards until t h e  a u d i t  1 S 
~ o m p 1  eted s a t i s f a c t o r j  11'; 

( G )  Withholding o r  d i s a l l o w i r l g  overhead c o s t s ;  

( c )  Suspending Fede ra l  awards u n t i l  t he  a u d i t  is collduC??d; 01 

(d) Terminat ing t h e  F s d e r a l  award.. 

§-.230 Audit  costs. 

(a) ?.llowable costs. Unless p r o h i b i t e d  by law, t h e  c o s t  of a u d i t s  
made i n  accordance with t h e  p r o v i s i o n s  of t h i s  p a r t  are allowable charges  t o  
Federal  awards.  The cha rges  may be cons ide red  a d i r e c t  c o s t  o r  an a l l o c a t e d  
i n d i r e c t  c o s t ,  a s  determined i n  accordance w i t h  t he  provis ions of a p p l i c a b l e  
OMB c o s t  p r i n c i p l e s  c i r c u l a r s ,  t h e  Fede ra l  Acquisition Regulat ion ( F A R )  ( 4 6  
CFP. p a z t s  30 arid 31), o r  other a p p l i c a b l e  cost  p r inc ip l e s  o r  r e g u l a t i o n s .  



5-. 2 3 5  Program-specific a u d i t s  

( a )  ProaraKi-sDscific a u d i t  a u i d e  a v a i l a b l e .  I n  many c a s e s ,  a prugrant-  
s p e c i f i c  a u d i t  guide will be a v a i l a b l e  t o  p r o v i d e  s p e c i f i c  guidance t o  t h e  
a u d i t o r  w i t h  respect t o  i n t e r n a l  c o n t r o l ,  compliance requirements  , suggested 
a u d i t  p rocedures ,  and audi t  r e p o r t i n g  r e q u i r e m e n t s .  The a u d i t o r  s h o u l d  
c o n t a c t  t h e  Off ice  of I n s p e c t o r  General  of t h e  Federal  agency t o  d e t e r m i n e  
whether such a guide i s  a v a i l a b l e ,  When a c u r r e n t  p rogram-spec i f i c  a u d i t  
guide i s  a v a i l a b l e ,  t he  a u d i t o r  s h a l l  f o l l o w  GAGAS and t h e  gu ide  when 
performing a program-specific a u d i t .  

(b) Proaram-snscific a u d i t  cruide not a v a i l a b l e .  (1) When a p rogram-  
s p e c i f i c  a u d i t  guide i s  not a v a i l a b l e ,  t h e  a u d i t e e  and a u d i t o r  shall h a v e  
b a s i c a l l y  t h e  Same r e s p o n s i b i l i t i e s  i o r  t h e  Fede ra l  program a s  t h e y  would h a v e  
€or an a u d i t  of a major program i n  a s i n g l e  a u d i t .  

( 2 )  The a u d i t e e  s h a l l  p r e p a r e  t h e  f i n a n c i a l  s t a t e m e n t ( s )  f o r  t h e  
Federal  program t h a t  i nc ludes ,  a t  a minimum, a schedu le  of e x p e n d i t u r e s  of 
Federal  awards for  t he  program and n o t e s  t h a t  d e s c r i b e  t h e  s i g n i f i c a n t  
account ing p o l i c i e s  used i n  p r e p a r i n g  t h e  s c h e d u l e ,  a summary s c h e d u l e  of 
priol-  a u d i t  f i nd ings  c o n s i s t e n t  w i th  t h e  r e q u i r e m e n t s  of 5-. 315 (b) 
c o r r e c t i v e  a c t i o n  plan c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  of 5-. 315 (c) . 

a n d  a 

---___-___ _ _ _ ~ -  - __ - - 

( 3 )  The aud i to r  s h a l l :  

( i )  Perform a n  a u d i t  of t h e  f i n a n c i a l  s t a t e m e n t ( s )  f o r  the 
Federal program i n  accordance w i t h  GHGAS; 

( i i)  Obtain an u n d e r s t a n d i n g  of i n t e r n a l  c o n t r o l  and 
perform t e s t s  of i n t e r n a l  control over  t h e  F e d e r a l  program c o n s i s t e n t  w i t h  t h e  
requirements  of S-. 5 0 0  ( c )  €or  a major  program; 

(iii) Perform p r o c e d u r e s  to de te rmine  whether t h e  a u d i t e e  
h a s  complied w i t h  laws, r e g u l a t i o n s ,  and the provj.sions of c o n t r a c t s  UL" grant 
agreements t h a t  could haire a d i r e c t  and n m t e r i a l  e f f e c t  on t h e  F e d e r a l  I> I :CJ~I-~~I  

c o n s i s t e n t  w i t h  tlte requirements of s-. 500 (d) f o r  a m a j o r  FJIo(I1 ani; arid 
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[ i v )  A sch5dule  r3f f i n d i n g s  and questioned Costs fol: t h i :  
F'c-:rJera_l. program t h a t  i n c l u d e s  a summary of  t h e  a u d i t o r ' s  resu l t s  r e i a t i v r :  ~ C J  

!.he F'e:clei:t~.l program i n  a format  c o n s i s t e n t  wi . th  §-. 505(d)  (1) and f ind ings  
.oned c o s t s  cori:;.LStent w i t h  :he requirements  of §-.505 ( c l )  (3) . 

(c 1 R ~ p o i - t  suhmi.asi.on for nroqra.m-spocitic aud i t s .  
( I I :'he atid1.t :;ha.Ll be compl etod arid the r .sporti i ig zequ i red  5)' paraq:-ap)-] 
(c) ( 2 )  01 (c) ( 3 )  of this :;~-l::t.ior, ~ i i n m j t t c d  h!i:h~.n the c a r l i e r  of 30 days  aft51- 
:-L?ceipt o f  the a u d j  t o r ' s  repoirt ( s ) ,  o r  n i n e  months a f t e r  t h e  end o f  ';tie a u d i t .  
p e r i o d ,  unless a l o n g e r  pr: i i id i s  aqxettd t o  j.n ad.varice by the  Federal  ayfric:~ 
t h a t  provi.ded t h e  funding o r  a d i f f e r e n t  p e r i o d  i s  zpecified i n  a program- 
spec I . f i c  aud . i t  guide. (i-lowev-r, f5r- fiscal y e a r s  beginning on or  be fo re  L?IJ.rtF: 

3 0 ,  1598, t he  a u d i t  shaL1 be compl.ett?d and t h e  required r epor t ing  skiall bo 
s u b m i t t e d  within t h e  earlier of 30 days a f t e r  receipt of t h e  a u d i t o r ' s  
r e p o r t ( s ) ,  o r  13 months a f t e r  t h o  end o f  t h e  a u d i t  period, u n l e s s  a d i f f e ren t .  
p e r i o d  i s  spec i f ied .  i n  a p rog ram-spec i f i c  a u d i t  g u i d e . )  Unless r e s t r i c t e d  by 
law o r  r e g u l a t i o n ,  t he  a u d i t e e  s h a l l .  mako r i p o r t  copies a v a i l a b l e  for  public 
i n s p e c t i o n .  

( 2 )  When a p rog ram-spec i f i c  audit gu ide  is a v a i l a b l e ,  t h e  
auditee shall submit to t h e  Fede ra l  c1,earinghouse designated by OME t he  d a t a  
c o l l e c t i o n  form p repa -ed  in accordance w i t h  S-. 320 ( b ) ,  a s  a p p l i c a b l e  LCJ a 
p r o g r a m - s p e c i f i c  a u d i t ,  and. the. r e p o r t i n g  r e q u i r e d  by the  program-specif ic  
a u d i t  gu ide  t o  be r e t a i n e d  a s  an a r c h i v a l  copy. A l s o ,  t h e  a u d i t e e  s h a l l  
s u b m i t  t o  t h e  Federal  awarding agency or pass - th rough  e n t i t y  t h e  r e p o r t i n g  
r e q u i r e d  b y  t h e  program-specif ic  aud . i t  gu ide .  

r e p o r t i n g  
s t a t e m e n t  

( 3 )  When a p rog ram-spec i f i c  audit gu ide  is n o t  available, t h e  
package f o r  a p rogram-spec i f i c  a u d i t  shall cons is t  o f  t h e  f i n a n c i a l  

( s )  of t h e  Federal  program, a summary schedule of p r i o r  a u d i t  
findings, and a c o r r e c t i v e  a c t i o n  p l a n  as described in paragraph (b) ( 2 )  of 
t h i s  s e c t i o n ,  and t h e  auditor's r e p o r t ( s )  d s s c r i b e d  in paragraph (b) ( 4 )  of 
t h i s  section. The d a t a  c o l l e c t i o n  fo rm p r e p a r e d  i n  accordance w i t h  
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Subpart C--2iuditees 
S-. 300 kudi tee  responsibilities. 

The aud i t ee  s h a l l :  

(a1 I d e n t i f y ,  i n  i t s  a c c o u n t s ,  a l l  Fede ra l  awards r e c e i v e d  and  
expended and t h e  Federal programs under which t h e y  were r e c e i v e d .  
program and award i d e n t i f i c a t i o n  s h a l l  i n c l u d e ,  as  a p p l i c a b l e ,  t he  C F D A  t i t l e  
and number, award number and year ,  name of t h e  Federal  agency, and name of t h e  
pass-through e n t i t y .  

Federal  

(b )  Naintain i n t e r n a l  c o n t r o l  ove r  Fede ra l  programs t h a t  proz7ides 
reasonable assurance Ehat t h e  a u d i t e e  i s  managing 
Federal awards i n  compliance wi th  laws ,  r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  O f  
c o n t r a c t s  o r  g ran t  agreements t h a t  could have a m a t e r i a l  e f f e c t  on e a c h  Of  i t s  
Federal programs. 

( c )  Comply w i t h  laws, r e g u l a t i o n s ,  and t h e  provisions o f  c o n t r a c t s  or 
grant  agreements r e l a t e d  t o  each  of i t s  F e d e r a l  programs. 

( d )  Prepare a p p r o p r i a t e  f i n a n c i a l  s t a t e m e n t s ,  i n c l u d i n g  t h e  s c h e d u l e  
--___ of expendi tures  of FeTei-al awards i n  accordancewith-~--;3114T--------- 

( e )  Ensure t h a t  t h e  a u d i t s  r e q u i r e d  by  t h i s  p a r t  a r e  pr0perlY 
performed and submitted when due .  When e x t e n s i o n s  t o  t h e  r e p o r t  s u b m i s s i o n  
due d a t e  r equ i r ed  by S-.  3 2 0  ( a )  a r e  g r a n t e d  by tl1e cogn izan t  o r  o v e r s i g h t  
agency f o r  a u d i t ,  pI'omJItlj1 n o t i f y  t h e  F e d e r a l  c l ea r inghouse  d e s i g n a t e d  13)) OMB 
and each pass-through e n t i t y  p r o v i d i n g  F e d e r a l  awards of t h e  e x t e n s i o n .  

(f) Follob! up arid t a k e  c o r r e c t i v e  a c t i o n  o n  a u d i t  f i n d i n g s ,  i r i c l u d i r i g  
preJJaration of a surnmai-y s chedu le  of p r i o r  a u d i t  f indi.ngs and a c o r r e c t i v e  
ac t ion  plan i n  accoi-dance w i t h  5-. 315 (b) arid s - ,315 (c) , r e s p e c t i v e l y .  

6 ,305  h u d i t o r  s e l e c t i o n  - 
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(1) L i s t  i n d i v i d u a l  Federal programs by Federal agency. For 
F e d e r a l  programs included i n  a c l u s t e r  of programs, l i s t  i nd iv idua l  Federal 
programs within a c l u s t e r  of programs. For R&D, t o t a l  Federal  awards expended 
s h a l l  be shown e i t h e r  by i n d i v i d u a l  award or by Federal agency and m a j o r  
s u b d i v i s i o n  w i t h i n  the Federal  agency. For example ,  the Nat ional  I n s t i t u t e s  
of H e a l t h  i s  a. major s u b d i v i s i o n  in t h e  Department  of Health and H u m a n  
S e r v i c e s .  



(:!) poi- ~;edel-al  c1~al-d:: i-ecejved a s  tr sub:-ec:ipj en[ , 1:he namt.  of 
L ~ I O  ~ S S -  L ~ ~ I - O L I ~ I ~  ent j  t y  and i.den~;j.i-yiny iiunlfie1- assj gried by (. l ie pass- th~-ouc{lj 
e n t j  11)' sha l l  be  included 

( 3  ) !Jrovide total ~edei-a]  awai-dc e>:JJeI-IdPC~ f 01- r;icIi i r i d i v j  dual 
J'edel-aj profjranr a n d  t he  CFDL. numl,er or Othei- i d e n t i f y i n g  nun~k~el'  When the C P D k  
inioni ia t ior l  i s  not a v a i l a b l e .  

( 4  ) ~nc lud t :  i-iotes tha t  d e s c r i b e  t h e  si g i i i f i can t  accouiitil1g 
policies u s e d  i11 prepar ing  t h e  scliedu1.e. 

( 5 )  7'0 t he  e x t e n t  p r a c t i c a l ,  pas s - th rough  enLities should  
i d e n t i f y  i n  the schedule the t o t a l  amount provided  t o  s u b r e c i p i e n t s  f 1̂ om each  
Pedei-al progi-am. 

( 6 )  Include, i n  e i t h e r  t he  schedu le  or a note  t o  t h e  s c h e d u l e ,  
t he  va lue  of the Federal awards expended i n  t h e  form of non-cash a s s i s t a n c e ,  
the amount of insui-ance i n  e f f e c t  during t h e  y e a r ,  and loans 01- loan 
guarantees  outstanding a t  y e a r  end .  While not  r e q u i r e d ,  i t  is p r e f e r a b l e  t o  
p re sen t  t h i s  information i n  t h e  schedule .  

B-. 3 1 5  Audit f i n d i n g s  f o l l o w - u p .  

( a )  General ,  The a u d i t e e  i s  r e s p o n s i b l e  f o r  fo l low-up  and c o r r e c t i v e  
ac t ion  on e l l  audi t  f i n d i n g s .  As p a r t  of t h i s  r e s p o n s i b i l i t y ,  t h e  a u d i t e e  
s h a l l  p repa re  a summary s c h e d u l e  of p r i o r  a u d i t  f i n d i n g s .  The a u d i t e e  sha l l  
also prepa re  a co r rec t ive  a c t i o n  p lan  f o r  c u r r e n t  year  a u d i t  f i n d i n g s .  The 
summary schedule of p r i o r  a u d i t  f i n d i n g s  and t h e  c o r r e c t i v e  a c t i o n  p l a n  s h a l l  
i nc lude  the  reference numbers t h e  a u d i t o r  a s s i g n s  t o  audic  f i n d i n g s  u n d e r  
S- .51D (c) . 
mulLiple y e a r s ,  i t  s h a l l  i n c l u d e  t h e  f i s c a l  y e a r  i n  which Che f i n d i n g  
i n i t i a l l y  occurred. 

Since the  summary schedule may i n c l u d e  a u d i t  f i n d i n g s  f rom 

( b )  Summarv schodule  of Drier a u d i t  f i n d i n q s .  The summary s c h e d u l e  of 
p r i o r  a u d i t  f indings s h a l l  r e p o r t  t he  s t a t u s  of a i l  a u d i t  f i n d i n g s  i n c l u d e d  i n  
t h e  p r io i -  a u d i t ' s  schedule of  f i n d i n g s  and q u e s t i o n e d  c o s t s  r e l a t i v e  t o  
Federa l  awards. The summar)i schedule  s h a l l  also i n c l u d e  a u d i t  f i n d i n g s  
r epor t ed  i n  the  p r io r  a u d i t ' s  summary schedu le  of p r i o r  a u d i t  f i n d i n g s  except 
aud i t  f i n d i n g s  l i s t e d  a s  c o r r e c t e d  i n  accordance  with pa rag raph  (D) (1) of t h i s  
s e c t i o n ,  or no longer v a l i d  os not warran t ing  f u r t h e r  a c t i o n  i n  a c c o r d a n c e  
w i t h  pal-agraph (b)  ( 4 )  of t h i s  s e c t i o n .  

(1) When a u d i t  f i n d i n g s  were f u l l y  c o r r e c t e d ,  t h e  summar)r 
schedule need only l is t  the  a u d i t  f i n d i n g s  and s t a t e  t h a t  c o r r e c t i v e  a c t i o n  
was t a k e n .  

__ ____ ( 2 J - . W h e n  a u d i t  f i n d i n g s  were no t  c o r r e c t e d  01- were only 
p a r t i a l l y  co r rec t ed ,  t h e  summary schedule s h a l l  d e s c r i b e  t h e  p lanned  
c o r r e c t i v e  ac t ion  a s  well as  a n y  p a r t i a l  c o r r e c t i v e  a c t i o n  t aken .  

( 3 )  When c o r r e c t i v e  ac t ion  t a k e n  i s  s i g n i f i c a n t l y  d i f f e r e n t  f rom 
c o r r e c t i v e  ac t ion  previous1y r e p o r t e d  i n  a c o r r e c t i v e  a c t i o n  plan 01- i n  t h e  
Federal  agency '  s 01- pass - th rough  e n t i t y  Is management d e c i s i o n ,  t h e  summary 
schedule  s h a l l  provide an e x p l a n a t  i o n .  

( 4 )  When t h e  a u d i t e e  b e l i e v e s  t h e  a u d i t  f i n d i n g s  are no l o n g e i -  
v a l i d  or do not warrant f u r t h e r  a c t i o n ,  t he  i-easoiis f o r  this p o s i t i o n  sha l l  be 
descr ibed  i n  the  summary s c h e d u l e .  A v a l i d  r e a s o n  for c o n s i d e r i n g  an audit 
f ind ing  a s  riot warranting f u r t h e r  ac t ion  i s  t h a t  all of t h e  fo l lowing  h a v e  
occurred : 

( i )  Two y e a r s  have passed s i i i c e  t h e  a u d i t  r e p o r t  i n  wliicli 



(i) The type of 1-epo:rt the a u d i t o r  i s sued  on the f inanc ia l  s t a t e m e n t s  of 
t h e  a u d i t n e  (i  . P . ,  u n q u a l i f i e d  opini.on, qualified ogini.on, advirse 
oFinion, o r  d i s c l a i m e r  of o p i n i o n ) .  

(ii) Where applicable, a statement t h a t  r e p o r t a b l e  condi t ions i n  interna.1 
control were d i s c l o s e d  by the a u d i t  of the  f inanc ia l  s t a t emen t s  and 
whether any such c o n d i t i o n s  were material weaknesses. 

(iii) A statement as to whether  t h e  a u d i t  d i s c l o s e d  any noncompliance which 
i s  m a t e r i a l  t o  the  f i n a n c i a l  statements of t h e  audi ten .  

(iv) Where a p p l i c a b l e ,  a s t a t e m e n t  t h a t  r e p o r t a b l e  condi t ions i n  i n t e r n a l  
con t ro l  over major programs w e r e  d i s c l o s e d  b y  the audi t  arid whether 
any such c o n d i t i o n s  w e r e  material woaknesses .  

(V) The type of r e p o r t  t h e  a u d i t o r  i s s u e d  on compliance f o r  major 
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p~oyi-;uns ( i  . e .  , urigu;;].i f i  ed  0j:Jj.rI.i or),  q~1a1  j f j  ed o p i n i o n ,  acl-\re~-se 
opl r i i  on, 01- dfiscl aimel- of op in ion )  . 

P. i . i s L  CJf the ~edel - i , l  awa~-d ing  ayenci .es  which wri1:I r e ce ive  a copy of 
tlie report ing package pursuant t o  E-. 3 2 0  ( d )  ( 2 )  of OME Cii-culair  
k - 1 3 3 .  

$i yes GI- scatemen'i as to whet]icl. ~ h t .  a u d i c e e  gi ia l i f iscl  i1s a  OW- 
uisl:  a u c l i t e e  undel- 

The d o l l a r  t h r e s h o l d  used t o  d i s t i n g u i s h  between T jTe  A and Type E 
progranis as def ined  in I-. 5 2 0  (b) 

The  Cataloq of Federal j3omestj.c A s s i s t a n c e  (CPDA) number f o r  e a c h  
Federal program, a s  a p p l i c a b l e .  

The name of each Federa l  program and i d e n t i f i c a t i o n  of each m a j o r  
program. 
l i s t e d  in t he  same l e v e l  of d e t a i l  as they art. l i s t e d  i n  t h e  schedu l -e  
of expenditures of Federal  awards.  

The amount of expend i tu re s  i n  t h e  schedu le  of expend i tu re s  of Federal 
awards a s soc ia t ed  wi th  each Fede ra l  program. 

For each Federal  program, a yes  or no s t a t emen t  as t o  whether t h e r e  
a r e  audit  f i n d i n g s  i n  each of t h e  fo l lowing  types of compliance 
requirements and t h e  total amount of any ques t ioned  c o s t s :  

E-. 5 3 0  of OME Cii;cular k - 1 2 3 .  

of 01% C i r c u l a i -  A -  133. 

I n d i v i d u a l  programs wichin a c l u s t e r  of progranis should be 

Auditee Name, Employer I d e n t i f i c a t i o n  1Jumber(s),  Name and T i t l e  of 
Cer t i fy ing  O f f i c i a l  , Telephone Number, S i g n a t u r e ,  and Date.  

-_-____ _ & ~ ~ d k ~ ~ A t a r n e .  Name and T i t l e  of Con tac t  Person,  Aud i to r  Address, 
Auditor Telephone Number, S i g n a t u r e ,  and Da te .  

Whether the a u d i t e e  has e i t h e r  a c o g n i z a n t  or o v e r s i g h t  agency fo r  
a u d i t  . 

The name of t h e  cogn izan t  or o v e r s i g h t  agency f o r  a u d i t  d e t e r m i n e d  i n  
accordance with 5-, 4 0 0  ( a )  and E-, 4 0 0  (b)  , r e s p e c t i v e l y .  

A c t i v i t i e s  allowed or  una l lowed.  
Allowable c o s t s / c o s t  p r i n c i p l e s .  
Cash management. 
Davis -Bacon Act .  
E l i g i b i l i t y .  
Equipment and r e a l  p r o p e r t y  management. 
Matching, l e v e l  of e f f o r t ,  earmarking .  
Per iod  of a v a i i a b i l i t y  of Federa l  f u n d s ,  
Procurement and suspens ion  and debarment.  
Program income. 
Real p r o p e r t y  a c q u i s i t i o n  and r e l o c a t i o n  a s s i s t a n c e .  
Repor t ing .  
S u b r e c i p i e n t  moni tor ing .  
S p e c i a l  tests and p r o v i s i o n s .  

( 3 )  Using the  in fo rma t ion  i n c l u d e d  i n  t h e  r e p o r t i n g  package 
described i n  paragraph ( e )  of t h i s  s e c t i o n ,  t h e  a u d i t o r  shall  complete the 
app l i cab le  sec t ions  of t h e  form.  The a u d i t o r  s h a l l  s i g n  a. s t a t emen t  t o  be 
iricluded as par t  oi t h e  d a t a  c o l l e c t i o n  form t h a t  i n d i c a t e s ,  a t  a minimum, the 
Source of the  h i o r m a t i o n  inc luded  i n  t h e  form, t h e  a u d i t o r ' s  r e s p o n s i b i l i t y  
f o r  t h e  information, that t h e  form i s  no t  a s u b s t i t u t e  fol- t h e  r e p o r t i n g  
package descrilJed i n  paragraph  ( c )  of t h i s  s e c t i o n ,  and that t l ie c o n t e n t  Of 
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Audi. tor ' s  ireport ( 3 )  discussed i n  E-. 5 0 5  ; and I ,  
! - I  1 

1 2 )  Ins tead  Df submi.t t ing the r e p o r t i n g  package tc) a pas::- 
when a sublrecj .pient i s  not r e q u i r e d  Zo submit a reporti.ng ti-xough enti:y, 

package  t o  a p a s s - t h r o u g h  e n t i t y  pursuant  t o  paragraph (E?)  (1) of t h i s  s%DC:t-!nTi, 
t h e  s u b r 2 c i p i e n t  s h a l l  provide w r i t t e n  n o t i f i c a t i o n  t o  t h e  pass- through entity 
C h a t :  an a u d i t  of t h e  s u b r e c i p i e n t  w a s  conducted i n  accordance with this p a r t  
( i n c l - u d i n g  the pPr iod  covered by t h e  a u d i t  and the name, amount, and CPr)P. 
number of the Podera l  award(s) provided  by the pass- through e n t i t y )  ; t he  
s c h e d u l e  of f i r idings and ques t ioned  c o s t s  d i s c l o s e d  no a u d i t  f ind ings  r e l a t i r i g  
t o  t h e  Federal award(s) t h a t  the pass- through e n t i c y  provided; arid, :tie 
summary schedule of ?rior a u d i t  f i n d i n g s  did not report on the  s t a t u s  of any 
a u d i t  f i n d i n g s  r e l a t i n g  t o  t h e  F'sdei-a1 award i s )  t h a t  t h e  pass- through e n t i t y  
provided. A s u b r a c i p i e n t  may submit a copy of t h e  r e p o r t i n g  package described 
i n  pa rag raph  ( c )  
n o t i f i c a t i o n  requi rement .  

of t h i s  s a c t i o n  t o  a pass - through e n t i t y  t o  comply wich t h i s  

( f )  Reguests  for report  coDies, I n  response t o  r e q u e s t s  by a Federal 
agency o r  pass- through e n t i t y ,  auditees s h a l l  s u b m i t  the appropriate  copies of 
t h e  r e p o r t i n g  package d e s c r i b e d  i n  paragraph (c) of this section and, if 
r e q u e s t e d ,  a copy of any management l e t t e r s  i s s u e d  by the  a u d i t o r .  

( g )  R e D o r t  r e t e n t i o n  r e s u i r e m e n t s .  Auditees shall keep me copy of 
:he data c o l l e c t i o n  form d e s c r i b e d  i n  paragraph (b) of t h i s  s e c t i o n  and one 
copy of t h e  r e p o r t i n g  package d e s c r i b e d  i n  pa rag raph  ( e )  of this s e c t i o n  on 
file f o r  t h r e e  years from the date of submission t o  t h e  Ffrderal c lear inghouse 
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(i ) Clearinqhouse addi-ess , Tile a d d r e s s  of tlie Federal  c leal- i r ighouse 
c u r r e n t l y  desiqnated b y  OlYlE i s  Federal  Audit  Clear inghouse,  Bureau of t h e  
Census, i201 E: 1 0 t h  Street ,  J e f f e r s o n v i l l e ,  IN 47132. 

( j )  Elec t ronic  f i l i n q .  Nothing i n  t h i s  p a r t  shall p r e c l u d e  e l e c t r o n i c  
submissions t o  tile Federal  c lear inghouse  i n  s u c h  manner a s  may be approired b3~ 
OME. W i t h  OMB approval,  t h e  Federal  c lear inghouse  may p i l o t  t e s t  methods of 
e l e c t r o n i c  submissions,  

Subpart D- -Federa l  Agencies and Pass - Through Enti ties 
si-. 4 0 0  Responsibilities. 

(ai  Coqnizant aqencjI for a u d i t  r e s o o n s i b i l i t i e s  . R e c i p i e n t s  expend ing  
more than $25 mil l ion ($50 m i l l i o n  Tor fiscal y e a r s  ending a f t e r  D e c e m b e r  3 1 ,  
2 0 0 3 )  a year i n  Federal  awards sha l l  have a cognizant  agency for a u d i t .  The 
des igna ted  cognizant agency f o r  a u d i t  s h a l l  be t h e  Federa l  awarding agency 
t h a t  provides  t h e  predominant amount of direct  funding t o  a r e c i p i e n t  u n l e s s  
OMB makes a. s p e c i f i c  cognizant  agency for a u d i t  ass ignment .  

Following is e f f e c t i v e  f o r  f iscal years ending  on or b e f o r e  December 31, 2 0 0 3 :  
To provide  for c o n t i n u i t y  of cognizance,  t h e  d e t e r m i n a t i o n  of t h e  p redominan t  
amount of d i r e c t  funding shall be based upon d i r e c t  Federa l  awards expended i n  
t h e  r e c i p i e n t ' s  fiscal y e a r s  ending i n  1 9 9 5 ,  2000, 2.005, and every f i f t h  year 
t h e r e a f t e r ,  For example, a u d i t  cognizance f o r  p e r i o d s  ending i n  1 9 9 7  t h r o u g h  
2000 w i l l  be determined based on Federa l  awards expended i n  1995. (Hswever, 
for States  and l o c a l  govesnm-nts c h a t  expend more t h a n  $25 m i l l i o n  a year i n  
Federal awards and have p r e v i o u s l y  a s s i g n e d  cognizant  a g e n c i e s  for a u d i t ,  t he  
reguiremsnts  of t h i s  pa rag raph  are n o t  e f f e c t i v e  u n t i l  f i s c a l  p a r s  b e g i n n i n g  
a f t e r  June  3 0 ,  2000.) 

Following is  e f f e c t i v e  for f i s c a l  )real-s ending  a f t e r  December 31, 2003:  
The determinat ion of the predominant amount of d i r e c t  funding  shall be b a s e d  
upon direct Federal  awards expended i n  t h e  r e c i p i e n t ' s  f i s c a l  years e n d i n g  i n  
2 0 0 4 ,  2009 ,  2 0 1 4 ,  and every  f i f t h  year t h e r e a f t e r .  For example,  a u d i t  
cognizance foi- periods ending i n  2 0 0 6  th rough 2010 w i l l  be de te rmined  based on 

cognizant  agency f o r  a u d i t  i s  determined based  on t h e  p i - e d ~ i ~ a ~ ~ o u - ~ ~ - - - . - - - -  
d i r e c t  Federal  awards expended i n  the r e c i p i e n t ' s  f i s c a l  )leal- ending  i n  2 0 0 0 ) .  

Notvi thstanding the manner i n  which a u d i t  cognizance is d e t e r m i n e d ,  a F e d e r a l  
awarding agency w i t h  cognizance f o r  an a u d i t e e  may r e a s s i g n  cogn izance  t o  
another  Federal  awarding agency which proirides s u b s t a n t i a l  d i r e c t  f u n d i n g  and 
agrees  t o  be t h e  cognizant  agency f o r  a u d i t ,  Within 30  days  a f t e i -  any 
reassignment ,  both t h e  o l d  and t h e  new c o g n i z a n t  agericy for a u d i t  s h a l l  no t i fy  
t h e  aud.itoe, and, i f  I-,riown, t h e  a u d i t o r  of t h e  r e a s s i g n m e n t .  The c o g n i z a n t  
agency f o r  audi t  s h a l l :  

- f e d e r a ~ t ~ ~ ~ d ~ p ~ d g d ~ 4 - [ ~ o ~ ~ ~ e ~ - - i o r 2 0 0 1  t h rough  2 0 0 5 ,  t h e  

(1) Provide t e c h n i c a l  a u d i t  advice  and 3 . i a i s o n  t o  a u d i t e e s  a n d  
a u d i t o r s ,  

( 2 )  Consider a u d i t e e  r e q u e s t s  f o r  e>: tensions t o  t l ie report  

I I 21 - 
h r r ~  c H A4 E NT _ _  . ~ ,L.. . . . . . . . . I PAGE ... z.1 ... OF ..33 _... PAGES 1 



. 7-?qli:.f-ec] l jy  .F-_. : : 20  ( a )  :'he c:cxjrii.:;ant. i)gc->llCy to:. 2~1d.i:: 
15:  coir (joc1d CaUICIC-1. 

! :: ) C)ht:ti~.ii 017 coriduct quid.:i.t.y COL~';~:GJ. I-TJI.ZWF: of SIC)  ~ c t e d  
f l i r r d c ,  3 y  rinri--Vr.d~::ti.! a u d ]  t o l r n ,  a e zhc : : ~ s d . t s ,  wiie:ri 

:: i i i t F ! ,  I;O a t h e r  interested ol-gal: 

(11 j P r m p ~ 2  j :  i.nfo:rm g C t i e i *  i lffect:ed fed era^ agencies and 
~ I ~ ~ J Y ? ~ I : ~  I r;'ede:.-ai. .'I.aw enforcement, offi.ci.a;'.s; of any  dire::t reporting by Z r ~ e  
k l ~ ~ d j  Y.5'e r ) ~ -  i!:s audi.:.o~: of i.ri-eguiaritj.e,s 01- i l i ega2  acts, as required b)' GAGAS 

i i.1 WC; a r i d  i - q u  I. ii t i ons  

( 5 )  Advise  the auditor and, where approprj.ate, the audit.ee of 

?J c: t: i c a  hy :lie: d..i ~ O P .  h7heri advised of deficiencies, t h e  auditee shal.3 w'31:k 
w.i t . h  (:-he ;JU&i.l:ol: LO y-iike co~r9ctive ac t ion .  % f  corrective action is not 
tdJ'.?ri, the cognizant  agency for a u d i t  shal l .  notify t h e  auditor, th.e alJd:i \:?e, 

:.111j! CIF f i c: I eiic f o u n d  in t h e  a u d i t s  when the deficiencies requii:? CO;:IT~"" ->L->'vc! ' 

!:lp.l..i Cilh1.e F'Rder&j. awarding agencies arid pass-ttLJ:ough sntitiC?S O f  t k !  
and make ~ - ~ u o m m e n d a t i o n s  for f o l l o w - u p  action, Major j.nadeguacj.en OI: 

stnndaird pe1:fo:rmarice b y  aud:i. t-0i-s shal. 1. be 1:ef01:red to 
a:.<$ .i j.cer1.q i.ricj arjeric:  i c s  arid ~ J I : o ~ ~ s . F :  iional bodies C O Y  c1isc:j.p.L i.nary 

( 6 )  C:oordj .n i l te i ,  to ::he extent  p1-6~ . c a J ,  audits 01: : r e v i . ~ w  
made l?y o:: fo1r Fede1ra.l agerici.es t h a t  are i n  a d d i t i o n  L O  tlie audj-ts made 
pursuant to this part, so that the additional aud. i t s  or reviews bur1.d upon 
a1~cI.i ts pertanned i n  accordance with t h i s  p a r t .  

( 7 )  Coordinate a management decision for  audit findings t h a t  
? i ? f ? c t :  L ~ E :  Federal programs of more than one agency. 

i e i  Coordinate the audit work and r zpor t ing  responsibilities , 
arrrorlg aua : i . cors  LO achie-Je the most cast-effective audit. 

19) F o r  bi.ennia1 audits permitted under S-. 2 2 0 ,  consl.dnr 
a u d j . t e e  requests to qualify as il l o w - r i s k  aud i t ee  under 5-.530 (a) 

(b) Oversiqht a.aencv for audit responsibilities . An audizee which 
C~:JZS n o t  have a des igna ted  cognizant agency for ai1di.t will be under the 
:~er~e~-a l .  oversight of rhe Federal agency  determi.ned .in accordance with 
I-. 105. The oversj.ght agency f o r  audit : 

(1) Shal l  pr0vi.d.e t e c h n i c a l  advi.ee t o  a u d i t e e s  and auditors as 
rec~ues ted .  

( 2 )  May assume all or some of the responsibilities r i o r m a l l y  
performed hy a cognizant agency for audit. 

(c) Federal award ing  aaency responsibilitiss . T h e  Federal awarding 
agency shall perform the fol lowing for tne Federal awa.rds it makes: 

(1) identify Federal awards made by informing each recipient  
of the  CFDA t i t l e  and number, award name and number, award year, and if the 
award is for R&D. When some of this information is not available, the Federal 
agency s h a l l  provide information necessary to c l e a r l y  describe t h e  Federal 
award. 

(2) A d v i s e  recipients of requirements imposed on them by 
Federa.1 laws, regulations, and the provisions of contracts or grant 
agreements. 

( 3 )  Ensure that a u d i t s  are completed and reports are received 
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i11 II I. i.ni.1 y mamier and il-I ElC!Co-d;lrJC!e ~j t i 1  the i-ec~uj.i-err~ents of this p ; t ~ - t  

( 4 )  !ji-ovide tech1-1ica.l cldvj.ce and couI- lsei  co audj tees arid 
a u d i  t o n  as I-eguested . 

( 5 )  issue a manayernent decici01-1 0 1 1  a u d i t  filidimgs Withil-I S i > :  
niontk aft:er rece ip t  of the audi t  1-epoi-t and ensure t h a t  rlie I -ecipi  en t  ta1;es 
a p p r o p r i a t e  and LimeL'y cori-rc(;ivr act-i.oii , 

1 6 )  Ass] gn a person r e s p o n s i b l e  f o s  p rov id ing  annual u p d a t e s  
of the compli.ance supplenient t o  Oldi?. 

( d )  P a s s - t h r o u q h  e n t i t \ /  r e s r m n s i b i l j  t i  es  , A pass - through e n t i  t)' Shal l  
pe:-form t h e  following for t h e  Federal  awards i t  makes: 

( 1 )  I d e n t i f y  Federal  awards made by informing each 
s u b r e c i p i e n t  of CFDA t i t l e  and number, award name and number, award y e a r ,  i f  
t h e  award i s  R i D ,  and name of Federal agency .  When some of t h i s  i n f o r m a t i o n  
i s  not  a v a i l a b l e ,  the pass- through e n t i t y  s h a l l  p rovide  t h e  best i n f o r m a t i a n  .. . 
a v a i l a b l e  t o  descr ibe  the Federal  award. 

( 2 )  Advise s u b r e c i p i e n t s  of requirements  imposed on  them b y  
Federal  laws,  r e g u l a t i o n s ,  and t h e  p r o v i s i o n s  of c o n t r a c t s  o r  g r a n t  a g r e e m e n t s  
as w e l l  a s  any supplemental requirements  imposed by t h e  pass - through e n t i t y .  

( 3 )  Monitor t h e  a c t i v i t i e s  of s u b r e c i p i e n t s  a s  n e c e s s a r y  t o  
ensure t h a t  Federal awards a r e  used for a u t h o r i z e d  p u r p o s e s  i n  compl l a n c e  w i t h  
laws, r e g u l a t i o n s ,  and the p r o v i s i o n s  of conrrracts o r  g r a n t  agreements  and  
t h a t  performance goals  a r e  achieved.  

( 4 )  Ensure t h a t  s u b r e c i p i e n t s  expending $ 3 0 0 , 0 0 0  ($500,000 for 
fiscal y e a r s  ending a f t e r  December 3 1 ,  2003)  or more i n  Federa l  awards d u r i n g  
the  s u b r e c i p i e n t ' s  fisc21 ) r e a -  have m e t  the a u d i t  r e q u i r e m e n t s  of c h i s  part  
for  t h a t  f i s c a l  year. 

( 5 )  Issue a management d e c i s i o n  on a u d i t  f i n d i n g s  w i t h i n  s i x  
months a f t e r  rece ip t  of t h e  s u b r e c i p i e n t ' s  a u d i t  r e p o r t  and ensui-e that  the 
s u b r e c i p i e n t  takes  a p p r o p r i a t e  and t i m e l y  c o r r e c t i v e  ac+ , i o n .  ' 

. 

( 6 )  Consider whether s u b r e c i p i e n t  a u d i t s  n e c e s s i t a t e  
adjustment of t h e  pass- through e n t i t y ' s  own r e c o r d s .  

( 7 )  Require e a c h  s u b r e c i p i e n t  t o  permit  t h e  p a s s - t h r o u g h  
e n t i t y  and a u d i t o r s  t o  have access  t o  t h e  r e c o r d s  and f i n a n c i a l  s t a t -  Qments as 
necessary  for  t h e  pass- through e n t i t y  t o  comply with t h i s  p a r t .  

E-. 4 0 5  Management decision. 
~ _ _ _ _ _ _ _  

( a )  General .  The management d e c i s i o n  s h a l l  c l ea r ly  s t a t e  whether  o r  
not t h e  a u d i t  f ind ing  is s u s t a i n e d ,  t h e  r e a s o n s  f o r  t h e  d e c i s i o n ,  and t he  
expected a u d i t e e  ac t ion  t o  repay d i s a l l o w e d  costs, make f i n a n c i a l  a d j u s t m e n t s ,  
01- t ake  o t h e r  a c t i o n .  If  t h e  a u d i t e e  h a s  not completed c o r r e c t i v e  a c t i o n ,  a 
t imetable  fo r  follow-up should be g i v e n .  P r i o r  t o  i s s u i n g  t h e  managem2nt 
d e c i s i o n ,  t h e  Federal agency 01- p a s s - t h r o u g h  e n t i t y  may r e q u e s t  
a d d i t i o n a l  information os documentation f rorn t h e  a u d i t e e ,  i n c l u d i n g  a r e q u e s t  
f o r  a u d i . t o r  assurance r e l a t e d  t o  t h e  documentat ion,  as a w a y  of m i t i g a t i n g  
disal lowed costs .  The management d e c i s i o n  should  describe any appeal  p r o c e s s  
a v a i l a b l e  t o  the a u d i t e e .  

(b) Psderal  aqency .  As provided i n  5-.40D(a) ( 7 ) ,  t he  c o g n i z a n t  
agency for a u d i t  s h a l l  be r e s p o n s i b l e  for c o o r d i n a t i n g  a management d e c i s i o n  
f o r  a u d i t  f i n d i n g s  t h a t  a f f e c t  t h e  p2-ograms of more t h a n  one Federal  a g e n c y .  

2 3  
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( 2 )  Except as  provided  i n  paragraph  ( c )  ( 2 )  of tnis s:ectiori, 
tihe a u d i t o r  s h a l l  : 

(i) P l a n  the t e s t i n g  of i n t e r n a l  con t ro l  over major 
programs t o  suppoi-t a low assnssed l eve l  of c o n t r o l  r i s k  f o r  the assertions 
r e l s v a n t  to the compliance requi rements  for  each m a  j o r  program; J.nd 

(ii) ?erforrn t e s t i n g  of i n t e r n a l  control  as plannpd i n  
p a r a g r a p h  ( 2 )  ( 2 )  (i) of t h i s  s e c t i o n .  

( 3  1 Flhen i n t e r n a l  c o n t r o l  over some or  a l l  of the compliance 
r e q u i r e m e n t s  f o r  a major program are l i k e l y  t o  be i n e f f e c t i v e  i n  p reven t ing  o r  
d e t e c t i n g  noncompliance, t h e  planning and per forming  of t e s t i n g  d e s c r i b s d  i n  
paragraph (c)  ( 2 )  of t h i s  s e c t i o n  are no t  r e q u i r e d  for those compliance 
r e q u i r e m e n t s .  However, t h e  a u d i t o r  s h a l l  report a r epor t ab le  cond i t ion  
( i n c l u d i n g  whether any such c o n d i t i o n  i s  a m a t e r i a l  weakness) i n  accordance 

w i t h  I-.510, assess t h e  r e l a t e d  c o n t r o l  r i s k  a t  the maximum, and c o n s i d e r  
whe the r  a d d i t i o n a l  compliance tes ts  21-e required because of i n e f f  a c t i v e  

2 4  
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inLtli:naI c;ontrol . 

id) C:omu:!:iance, ( 1 )  111 a d d i ~ i o n  to the 1-equirenien's of GAGAS,  the 
a u d j r o r  silii1.J ciete~-li~.ilie v! i le~he~- tllc a u d i ~ e e  has complied w i t h  I.av!s, 
,-egullatioiis, and t h ~ .  p?:ovisiolls of cont1:acts 01- gran t  agreenrents thaL m a y  Iiave 
a d i i -ec t  arid i na t e r i a l  e f f e c t  01, e;,ch of i t s  iiiajoi- progranis 

( L' ) The pi- i n  c i 11 2 1 camp 1 i iiiice r e  q I? i 1- enie n I; E app 1 i cab l P t o n io  s t 
Federa l  p rc~~ranis  aiid !-LE. compl ia i lce  ]:ecjui~-enient~ o€ t he  1 ai-gest F'edel-al 
pi-oqi-anis are included i n  the  compl i anoe  supplenient . 

( 3  J Foi- the compliance 1-eguirenients r r l ; t L e d  to Pedel"a1 
programs contained in the  compliance supplement,  an a u d i t  of t l izse cornpirialice 
requirements will meet the requi rements  of t h i s  pa r t  . Where t h e r e  have been 
changes t o  the conlpliance requi rements  and t h e  changes a r e  not r e f l e c t e d  in 
t h e  compliance supplement, t h e  audi tol-  shall determine t h e  cu r ren t  compl i ance  
requirements and modify the  a u d i t  p r o c e d u r e s  acco rd ing ly .  For t h o s e  Federal 
programs not coiiered i n  t h e  compliance supplement,  t h e  a u d i t o r  shou ld  u s e  t h e  
types of compliance requirements c o n t a i n e d  i n  t h e  compliance supplern-ent as 
guidance  for i den t i fy ing  t h e  types  of compliance requirements to t e s t ,  and 
de termine  the requirements governing t h e  Federa l  program by rev iewing  the 
p r o v i s i o n s  of contracts  and g r a n t  agreements  and t h e  l a w s  and r e g u l a t i o n s  
r e f e r r e d  t o  i n  such c o n t r a c t s  and g r a n t  agreements .  

( 4 )  The compliance t e s t i n g  s h a l l  i n c l u d e  t e s t s  of transactions 
and such o ther  audi t ing procedures  n e c e s s a r y  t o  provide  t h e  a u d i t o r  s u f f i c i e n t  
ev iaence  t o  support an opin ion  on compl iance .  

( e )  Audit follow-uo. The a u d i t o r  s h a l l  fo l low-up on piior a u d i t  
f i n d i n g s ,  perform procedures t o  assess t h e  r easonab leness  of t h e  summary 
schedu le  of p r i o r  audi t  f i n d i n g s  p r e p a r e d  by t h e  a u d i t e e  i n  accordance  w i t h  
L-. 315 (b) , and report, as  a c u r r e n t  y e a r  a u d i t  f i n d i n g ,  when t h e  a u d i t o r  
concludes  t h a t  the summary schedule  of p r i o r  a u d i t  f i n d i n g s  m a t e r i a l l y  
mis r sp resen t s  the s t a t u s  of any p r i o r  a u d i t  . f i n d i n g .  The a u d i t o r  sha l l  
per form aud i t  follow-up procedures regardless of whether a p r i o r  a u d i t  f i n d i n g  
r e l a t e s  t o  a major program i n  t he  c u r r e n t  y e a r .  

( f )  Data Collection Form. As r e q u i r e d  i n  5-.320(b) (31, the audliEor 
shall complete and s ign s p e c i f i e d  s e c t i o n s  of t h e  d a t a  c o l l e c t i o n  form. 

5-. 5 0 5  Audit r e p o r t i n g ,  

The a u d i t o r ' s  r e p o r t ( s )  may b e  i n  t h e  form of e i t h e r  combined 01 

s e p a r a t e  r e p o r t s  and may be o rgan ized  d i f f e r e n t l y  f rom t h e  manner p r e s e n t e d  i n  
this s e c t i o n .  The a u d i t o r ' s  repoi- t (s)  s h a l l  s t a t e  t h a t  t h e  a u d i t  w a s  
conducted i n  accordance w i t h  t h i s  .part and i n c l u d e  t h e  f o l l o w i n g :  

_ _  ( ~ ~ I - m a p m ~ - ( ~ ~ i s c ~ ~ ~ ~ ~ ~ ~ - ~ ~ ~  I- f-l Whei-hpi- t h c L i . n a & L  
s t a t e m e n t s  are  presented f a i r l y  i n  all m a t e r i a l  r e s p e c t s  i n  confo rmi ty  w i t h  
g e n e r a l l y  accepted accounting p r i n c i p l e s  and an opin ion  (or  d i s c l a i m e r  of 
o p i n i o n )  as t o  whethei- the schedule  of e x p e n d i t u r e s  of Federal awards i s  
p r e s e n t e d  f a i r l y  i n  a l l  ma te r i a l  r e s p e c t s  i n  r e l a t i o n  t o  t h e  financial 
s t a t e m e n t s  taken as a whole, 

(b) A report  on i n t e r n a l  c o n t r o l  r e l a t e d  t o  t h e  f i n a n c i a l  s t a t e m e n t s  
and m a . j o I  programs. This report shall d e s c r i b e  t h e  scope of t e s t i n g  Of 
i n t e r n a l  control arid the r e s u l t s  of t h e  t es t s ,  and, where applicable, r e r e r  to 
t he  sepal-ate schedule of f i n d i n g s  and q u e s t i  oned c o s t s  d e s c r i b e d  i n  paragraph 
( d )  of t h i s  s e c t i o n .  

( e )  A report  on compliance w i t h  laws, r e g u l a t i o n s ,  and t h e  p i ro \ r i s ions  
of c o n t r a c t s  o r  gran t  agreenients, nonconipliance v i t h  which cou1.d h a v e  a 
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(V) The. type o f  r e p o r t  t h e  audi tor  i s s u e d  on compl ianc:o 
f o r  ni i l  j c i s  prog;rams (i . E . ,  unqualifl .ed o p i n i o n ,  q u a l i f i e d  opinion, adverse 
opi.1-i.i c)n , c ) r  d i sc la imer  of zpinion)  ; 

ivii) I\n identieication of rna:jor programs, 

a : . o w - r i s k  aud 

Pindincrs and auest ioned costs f o r  Federal awards which - 
s h d l  I n c l u d e  audi t  findings as d e f i n e d  i n  § - . 5 1 O ( a )  

(i)  Audit f i n d i n g s  ( e .  g . , i n t e r n a l  cont ro l  f i n d i n g s  , 
cnmpliance f ind ings ,  quest ioned c o s t s ,  or  f r a u d )  which re la te  to the  s a m e  
issue should  be presentad  as a s i n g l e  a u d i t  f i n d i n g .  
f i n d i n g s  should be organized by Federal agency o r  pass-through e n t i t y .  

Where p:-actical, a u d i t  

( ii) Audit f i n d i n g s  which r e l a t e  t o  both the f i n a n c i a l  
.~tatements and Federal  awards,  as reported under paragraphs (a) ( 2 )  and (d) ( 3 )  
of t h i s  s e c t i o n ,  r e s p e c t i v e l y ,  should  be r e p o r t e d  in both s e c t i o n s  of the 
s c h e d u l e .  However, t h e  reporting i n  one s e c t i o n  of the schedule  may ne i n  
summary form w i t h  a r e f e r e n c e  t o  a d e t a i l e d  reporting i n  the other  section of 
the s c h e d u l e .  

5-.510 Audi t  findings. 
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(2) f~'riit.ei-j a1 r~oiicompl.iarice w i t h  t he  p rov i s ions  of l a w s ,  
r e g u l a t i o n s ,  cont i -acts ,  01- grant  agreements r e l a t e d  t o  a major p r o g r a m .  The 
a u d i t o r ' s  determination of whethei- a noncompliance w i t h  t he  p r o ~ i s i o r i s  of 
lawu~, r e g u l a t i o n s ,  c o n t r a c t s ,  01- g r a n t  agreements i s  ma te r i a l  f o r  t h e  purpose 
of r e p o r t i n g  an audi t  f i n d i n g  is  i n  r e l a t i o n  t o  a t ype  of compliance 
requirement f o r  a m a j o r  program o r  an a u d i t  o b j e c t i v e  i d e n t i f i e d  i n  t h e  
compliance supplement. 

( 3 )  I'aown ques t ioned  c o s t s  which a r e  g r e a t e r  than $ 1 0 , 0 0 0  for 
ti type  of compliance requirement f o r  a major program. I'mown q u e s t i o n e d  costs 
a r e  t h o s e  s p e c i f i c a l l y  i d e n t i f i e d  by t h e  a u d i t o r .  I n  eva lua t ing  t h e  e f f e c t  o f  
ques t ioned  c o s t s  on t h e  opinion on compliance,  t h e  a u d i t o r  c o n s i d e r s  t h e  best 
e s t i m a t e  of t o t a l  c o s t s  ques t ioned  ( l i k e l y  ques t ioned  c o s ~ s l ,  not  j u s t  the  
ques t ioned  c o s t s  s p e c i f i c a l l y  i d e n t i f i e d  (known ques t ioned  c o s t s ) .  The 
a u d i t o r  s h a l l  also r epor t  1;nown ques t ioned  c o s t s  when l i k e l y  q u e s t i o n e d  costs 
a r e  g r e a t e r  than $ 1 0 , 0 0 0  f o r  a t ype  o f  compliance requi rement  f o r  a m a j o r  
program. In r epor t ing  questioned c o s t s ,  t h e  auditor s h a l l  i n c l u d e  i n f o r m a t i o n  
to  p rov ide  proper  pe r spec t ive  f o r  j udg ing  t h e  p reva lence  and consequences  of 
t h e  ques t ioned  c o s t s ,  

( 4 )  Known ques t ioned  c o s t s  which a r e  g r e a t e r  than $10, 0 0 0  f o r  
a Federa l  program which i s  not  a u d i t e d  a s  a major program. Except for  a u d i t  
follo\ni-up, t he  audiLor is no t  r e q u i r e d  under  th is  p a r t  t o  perform a u d i t  
p rocedures  for such a Federal  program; t h e r e f o r e ,  t h e  a u d i t o r  w i l l  n o r m a l l y  
not f i n d  questioned c o s t s  f o r  a program which i s  no t  a u d i t e d  as a. m a j o r  
program. However, i f  Ehe a u d i t o r  does  become aware of ques t ioned  costs f o r  a 
Federa l  program which is not aud i t ed  as a major program ( e  . g . ,  a s  p a r t  of 
a u d i t  fol lov?-up o r  o t h e r  a u d i t  p rocedures )  and t h e  known ques t ioned  c o s t s  are 
g r e a t e r  than  $ 1 0 , 0 0 0 ,  then t h e  a u d i t o r  s h a l l  repost t h i s  as an a u d i t  f i n d i n g .  

( 5 )  The circumstances concern ing  why t h e  a u d i t o r ' s  r e p o r t  on  
compliance for major programs is o t h e r  t h a n  an u n q u a l i f i e d  o p i n i o n ,  u n l e s s  
such  circumstances a r e  o therwise  r e p o r t e d  as a u d i t  f i n d i n g s  i n  t h e  s c h e d u l e  of 
f i n d i n g s  and questioned c o s t s  f o r  F e d e r a l  awards.  

( 6 )  Known f r a u d  a f f e c t i n g  a Federa l  award, un le s s  such  f r a u d  
-. 

__L__- 

1 s o CkieY%l5m-Fpmra Ts-anuii?7i3iiirigixrthrsche dd-e-€- +imdhg-+---- -- - 
ques t ioned  c o s t s  f o r  Federal  awards. Th i s  paragraph  does  no t  1-equire t h e  
a u d i t o r  t o  make an a d d i t i o n a l  r e p o r t i n g  when the  aud i to i -  confirms that  the 
f r aud  was repor ted  ou t s ide  of t he  a u d i t o r  I s r e p o r t s  unde r  t h e  d i r e c t  r e p o r t i n g  
requi rements  of GAGAS. 

( 7 )  Ins t ances  where t h e  r e s u l t s  of a u d i t  fo l low-up p r o c e d u r e s  
d i s c l o s e d  t h a t  t he  summary schedule of pr ior  a u d i t  f i n d i n g s  p r e p a r e d  by t h e  
a u d i t e e  i n  accordance w i t h  S-. 315 (b)  matei-ia. l ly m i s r e p r e s e n t s  the status of 
a n y  prior aud i t  f i n d i n g .  

(12) Audit i.iridinq deta1. l .  Audi t  f i n d i n g s  s h a l l  be p r e s e n t e d  i n  
s u f f i c i e n t  d e t a i l  i o r  t h e  aud i t ee  t o  p r e p a r e  a c o r r e c t i v e  a c t i o n  p l a n  and t a k e  
c o r r e c t i v e  a c t i o n  and for Federal a g e n c i e s  and p a s s - t h r o u g h  e n t i t i e s  t o  a r i - i l re  
a t  J manag%nEnt dec i s ion .  The fo1.lok'ing s p e c i f i c  i n f o r m a t i o n  shall  be 
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( 8 )  Views of responsible officials of the audit?? ihlhzii :.her- 
. .? clj.r:acj::ecntent with &he audit findings, to the extsnt practi.cal. 

( C )  Reference numbers. Each audit find-i.ng in the schedu1.e of findirigs 
ar id q u e s t i o n e d  costs shall include a refp-rence number to J . l l . O W  for easy 
- e f e r e n c i n g  of the audit findings during follow-up. 

E-. 515 Audit working papers. 

( a )  Retention of worl'inq panzrs .  The auditor shall Etain working 
:,ap%rs and rspoirts for a minimum of three years a f t e r  the date of issuance of 
t h e  auditor's report(s) to the audi.tee, unless the auditor is notified i n  
writing by the cognizant agency for audit, oversi.ght agency for audit, o s  
pass-through entity to extend the retention period. When the auditor i s  awaire 
t h a t  the Federal awarding agency, pass-through entity, o r  auditee is 
contesting an audit finding, the auditor shall contact the parties contesting 
the audit finding for guidance yrior to destruction of the working papers and 
reports. 

available upon request to the cognizant or oversight agency for audit or its 
designee, a Federal agency providing direct or indirect funding, o r  GAO at the 
completion of the audit, 
findings, or to carry out oversight responsibilities consistent with the 
purposes of this part. 
agencies to obtain copies of working papers, as is rsasonable and necessary.  

(b) Access t o  working Dawers. Audit working papers shall be made 

as part of a quality review, to resolve audit 

Access to working papers i n c l u d e s  the right of Federal 

2 8  ATTACHMENT _.__..E. - ~ .. ~ _ _ _  



E . a y  '0 Elajor  program de te rmina t ion .  __ 

( i )  $ 3 0 0 , 0 0 0  01- t h r e e  pe rcen t  I .  0 3 )  of t o t a l  F e d e r a l  
awards expended i n  the  case of an a u d i t e e  f o r  which total Federal awards  
expended equal or exceed $300,000 but  a r e  l e s s  than  01- equal t o  $100 m i l l i o n  

(ii) $ 3  m i l l i o n  or t h r e e - t e n t h s  of one percen t  ( . 0 0 3 )  of 
t o t a l  Federal  awards expended i n  t h e  c a s e  of an a u d i t e e  f o r  which t o t a l  
Fede ra l  awards expended exceed $100 m i l l i o n  b u t  are l e s s  t h a n  O K  e q u a l  t o  $10  
billion. 

( i i i )  $ 3 0  m i l l i o n  or 15 hundredths  of one pel-cent ( . 0 0 1 5 )  
of t o t a l  Federal awards expended i n  t h e  case  of an a u d i t e e  f o r  which t o t a l  
F e d e r a l  awards expended exceed $1 0 b i l l i o l l .  

( 2 )  Federal programs not  l a b e l e d  Type k under pa rag raph  (b) (1) 
of t h i s  s e c t i o n  sha l l  be l a b e l e d  Type B programs. 

( 3 )  The i n c l u s i o n  of l a r g e  l o a n  and l oan  guarantees  (loans) 
s h o u l d  not  r e s u l t  i n  t h e  e x c l u s i o n  of o t h e r  programs as Type P, programs.  
a Federa l  program providing l o a n s  s i g n i f i c a n t l y  affects t h e  number o r  s i z e  of 
T}rpe A programs, the a u d i t o r  s h a l l  c o n s i d e r  t h i s  Fede ra l  program as a Type A 
Program and exclude i t s  values i n  de te rmining  ocher  Type k progr-ams. 

When 

( 4 )  For  b i e n n i a l  a u d i t s  p e r m i t t e d  under  S - . 2 2 0 ,  the 
de ie rmina t ion  of Type p. and Type E. programs shal l  be based upon t h e  F e d e r a l  
awards expended during the  two-year p e r i o d .  

( c )  SteD 2 .  (1) The a u d i t o r  shall  i d e n t i f y  Type A programs which a r e  
l o w - r i s k .  
a u d i t e d  as a major program i n  a t  l e a s t  one of t h e  two most r ecen t  a u d i t  
p e r i o d s  ( i n  the most r ecen t  a u d i t  p e r i o d  i n  t h e  c a s e  of a b i e n n i a l  a u d i t ) ,  
and ,  i n  the  most recent  a u d i t  p e r i o d ,  
under  5-.51D(a), 
a u d i t  f i n d i n g s  from ques t ioned  c o s t s  under  §-. 5 1 0  ( a )  (3) 
f r a u d  under E-, 51 O ~ a ~ 7 ~ Z n S Z i i T T T t -  ~ ~ ~ o ~ ~ ~ p f o r - - ~ ~ i ~ ~ ~ m a ~ ~ ~ ~ _ _  - 

p r i o r  a u d i t  f indings undel- 5-. 5 1 0  ( a )  ( 7 )  
from be ing  low-~is l : .  The audi toi-  shall c o n s i d e r :  t h e  c r i t e r i a  i n  5-.525 ( e )  I 
S-.525 ( d )  (I), 5-.525 (a)  (2), and s-.525 (a) ( 3 )  ; the  r e s u l t s  of a u d i t  
fo l low-up ;  whether any changes i n  pe r sonne l  01- sys t ems  a f f e c t i n g  a T p e  A 
program have s i g n i f i c a n t l y  i n c r e a s e d  risk; and apply p r o f e s s i o n a l  judgment i n  
de t e rmin ing  whether a Type A program i s  low-risk. 

For a Type I! program t o  be cons idered  l o w - r i s k ,  i t  s h a l l  have b e e n  

i t  s h a l l  have had no a u d i t  f i n d i n g s  
However, t h e  a u d i t o r  may use  judgment and c o n s i d e r  t h a t  

and E-. 510 (a) ( 4 1 ,  -- --___ - - - - 

do not p r e c l u d e  the  Type k program 

( 2 )  Notv!ithstanding pa rag raph  ( c )  (1) of t h i s  s e c t i o n ,  OMB may 
aivrol'e a Federal awarding agency s request tha . t  a ~ y p e  A program a t  c e r t a i n  
r e c i p i e n t s  may not be cons idered  low-1- i sk .  For example,  i t  may he necessary 
for  a l a r g e  Type A program to be a u d i t e d  as major each  yea r  a t  p a r t i c u l a r  
r e c i p i e n t s  t o  allow t h e  Federa l  agency t o  comply wi th  t h e  Government 
I+anagement R e f o r m  A c t  of 1394 (31 U.S.C. 3511;). The Federa l  agency s h a l l  
n o t i f y  the  r e c i p i e n t  and, i f  l;nown, t h e  a u d i t o r  a t  l e a s t  LEO days p r i o r  t o  the  
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( 3 )  Such a d d i t i o n a l  prDgrams as may b e  npcflssary t o  comply 
w i t t i  Lhe percentage of coverage r u l e  d i s c u s s e d  i n  paragraph ( f )  of t h i s  
s e c t i o n .  T h i s  paragraph (e) (3 )  may r e q u i r e  t h e  auditor t o  aud i t  more programs 
as major than the number of Type  A programs. 

( f )  Porcentaqe of coveraqe r u l e .  The a u d i t o r  s h a l l  aud i t  as major 
Programs Pederal programs w i t h  Federa l  awards expended that, i n  the  a g g r e g a t e ,  
encompass a t  l e a s t  50 p e r c e n t  of t o t a l  Federa l  awards expended. I f  the 
a u d i t o e  meets the c r i t e r i a  i n  S - . 5 3 0  f o r  a l o w - r i s k  aud i t ee ,  the a u d i t o r  
need o n l y  aud i t  as major programs Federal programs with Federal awards 
P-xpended t h a t ,  i n  t h e  aggrega te ,  encompass at least 2 5  percent of t o t a l  
Fede ra l  awards expended. 

( g )  Documentation of risk. The a u d i t o r  s h a l l  document i n  the working 
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. .  (1) A f i r s t - y e a r  a u d i t  i s  the f i r s t  year the  e n t i t y  i s  a u d i t e d  
under t h i s  p a r t  or  t he  first y e a r  of a change of a u d i t o r s .  

( 2 )  To ensure t h a t  a f r equen t  change of a u d i t o r s  would n o t  
p rec lude  audi t  of h i g h - r i s k  Type E programs, t h i s  e l e c t i o n  f o r  f i r s t  -year 
a u d i t s  may not be used by an  a u d i t e e  more than once i n  every t h r e e  y e a r s .  

8-. 525 Criteria f a r  Federal program risk. 

(a)  General.  The a u d i t o r ' s  de t e rmina t ion  shou ld  be based on  an 
o v e r a l l  evz lua t ion  of i h e  risk of noncompliance o c c u r r i n g  which cou ld  be  
m a t e r i a l  t o  t he  Federal program. The a u d i t o r  s h a l l  use  a u d i t o r  judgment and  
c o n s i d e r  c r i t e r i a ,  such a s  desc r ibed  i n  pa rag raphs  (b), ( e ) ,  and (d) of t h i s  
s e c t i o n ,  t o  i d e n t i f y  r i s k  i n  Federa l  programs. Also, as p a r t  of t h e  r i s k  
a n a l y s i s ,  the aud i to r  may w i s h  t o  d i s c u s s  a p a r t i c u l a r  Federa l  program w i t h  
a u d i t e e  management and the  Fedesa l  agency or pass-chrough e n t i t y .  

(b) Current and o r i o r  audit exDer ience .  (1) Weaknesses in i n t e r n a l  
control over Federal programs would i n d i c a t e  h i g h e r  r i s k .  
Should be given t o  the  c o n t r o l  environment over F e d e r a l  programs and such  
f a c t o r s  as t he  expec ta t ion  of management I s adherence  t o  a p p l i c a b l e  l a w s  and 
r e g u l a t i o n s  and the p r o v i s i o n s  of c o n t r a c t s  and g r a n t  agreements and the 
competence and experience of pe r sonne l  who a d m i n i s t e r  t h e  Federal  p rog rams .  

Cons ide ra t ion  

(i) A Federa l  program a d m i n i s t e r e d  under m u l t i p l e  
i n t e r n a l  con t ro l  s t r u c t u r e s  ma)! have h i g h e r  r i s k .  When a s s e s s i n g  r i s k  i n  a 
l a r g e  s i n g l e  a u d i t ,  t h e  a u d i t o r  s h a l l  c o n s i d e r  whether  weaknesses are i s o l a t e d  
i n  a s i n g l e  opera t ing  un i t  ( e . g . ,  one c o l l e g e  campus) o r  pe rvas ive  t h r o u g h o u t  
t h e  e n t i t y .  

_ _ _ _  __---__--- -___-- - - - 

(ii) When s i g n i f i c a n t  p a r t s  of a Federa l  program a r e  
pas sed  through t o  s u b r e c i p i e n t s  , a weal: s)lstem for moni tor ing  s u b r e c i p i e n t s  
would ind ica t e  h igher  risl:, 

(iii) The e x t e n t  t o  which computer  p rocess ing  i s  used  t o  
a d m i n i s t e r  Federal programs, as well  as t h e  complexi ty  of t h a t  p r o c e s s i n g ,  
shou ld  be considered by the  a u d i t o r  i n  a s s e s s i n g  i - i s k .  New and r e c e n t l y  
modif lied computer systems may also i n d i c a t e  risk. 

( 2 )  P r i o r  a u d i t  f i n d i n g s  would i n d i c a t e  h ighe r  r i s k ,  
p a r t i c u l a r l y  when the s i t u a t i o n s  i d e n t i € i e d  i n  t h e  a u d i t  f i n d i n g s  cou ld  have a 
si gnir ' icant  impact on a Federal program o r  have not  been c o r r e c t e d .  

(2) Federal progranis riot r e c e n t l y  a u d i t e d  a s  ma;; o r  programs 
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( 3 )  The phase of a Federal program i n  i t s  l i f e  cycle at t h e  
i i i i r l i v q o  may i n d i c a t e  risk. 
an aiid.i.!-.ee p a r t i c i p a t e s  i n  a Federal program, t h e  r i s k  m a y  be high.er due to 
s::.~ar: - u p  g j :  ~ ~ o s ~ o u ~  3f pr rq -am a c t i v i t i e s  and s t a f f .  

For  example, dur ing  t h e  f i r s t  and l a s t  years that 

R--.530 Criteria f o r  a low-rink a u d i t e e .  

An aud i t ee  which meets a l l  of t h e  fol.lowiricj #conditions for each of the 
p r e c e d i n g  two yeamg ( o r ,  i n  t he  case of  b i e n n i a l  a u d i t s ,  precedirig t w o  a-udit  
p e r i o d s )  
?overage i n  azcoi-dancs wi.th 5-.520: 

s t i a l l  q u a l i f y  as a Low-risk a u d i t e e  and be e l i g i b l e  for reduced a u d i t  

(a) Single  audits were psrformed on an annual b a s i s  i r i  accordance w i L h  
the p r o v i s i o n s  of t h i s  p a r t .  
does not  qualify as a l o w - r i s k  a u d i t e e ,  u n l e s s  agreed t o  i n  advance by the 
c o g n i z a n t  o r  o v e r s i g h t  agency for  a u d i t .  

A non-Federa l  entity t h a t  has  b i enn ia l  a u d i t s  

(b) The a u d i t o r ' s  opinions on t h e  f i n a n c i a l  sta.EEments and the 
s c h e d u l e  of expenditures of Federa l  awards were  unqua l i f i ed .  Iioweve+, t he  
c o g n i z a n t  or o v e r s i g h t  agency for  a u d i t  m a y  judge t h a t  an opinion 
q u a l i f i c a t i o n  does n o t  a f f e c t  the management of Federal  awards and provide a 
wa.iv?.r . 

( c )  There w e r e  no d e f i c i e n c i e s  i n  i n t e r n a l  control which were 
i d e n t i f i e d  as m a t e r i a l  weaknesses under t h e  requirements of GRGAS. However, 
t h e  cognizant or o v e r s i g h t  agency f o r  a u d i t  may judge t h a t  any i d e n t i f i e d  
m a t e r i a l  weaknesses do no t  a f f e c t  t h e  management of Federal awards and provide  
a waive r .  

I 
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Attach m e n t " F" 



CITY OF LONG BEACH 
DEPARTMENT OF HEALTH AND HUMAN SERVICES I 

2525 GRAND AVENUE LONG BEACH, CALIFORNIA 90815 (562) 570-4000 FAX (562) 570-4049 r 
Health Information In Compliance With The Health Insurance Portability 

And Accountability Act of 1996 (HIPAA) 

BUSINESS ASSOCIATE AGREEMENT 

I THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and 
entered as of January6 , 2009 by and between 
The California Conference For Equality And Justice, Inc. 
[corporation, XX>XXXXX~~], whose business address is 
444 West Ocean Boulevard, Long Beach, CA 90802 

(hereinafter referred to as “Business Associate”), and the CITY OF LONG BEACH, a 
municipal corporation (hereinafter referred to as “City” or “Covered Entity”). 

WHEREAS, the City has a Department of Health that provides a multitude of 
health care and related services; and 

WHEREAS, in the course of providing health care and related services the City 
obtains protected health information; and 

WHEREAS, Business Associate performs particular duties and/or provides 
particular services to the City; and 

WHEREAS, the City wishes to disclose some information to Business Associate, 
some of which may contain protected health information; and 

WHEREAS, the City and Business Associate intend to protect the privacy and 
provide for the security of protected health information in compliance with the Health 
Insurance Portability and Accountability Act of 1996 (“HIPAA”) and regulations 
promulgated thereunder by the U.S. Department of Health and Human Services and 
other applicable laws, including, but not limited to Title 45, Section 164.504(e) of the 
Code of Federal Regulations. 

NOW, THEREFORE, in consideration of the mutual terms covenants, and 
conditions in this Agreement, the parties agree as follows: 

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement 
shall have the same meaning as those terms in the Privacy Rule codified 
in Title 45, Sections 160-164 of the Code of Federal Regulations. 
OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE. 
a. Non-disclosure. Business Associate agrees to not use or disclose 

protected health information other than as permitted or required by 
the Agreement or as required by law. 

b. Safeguards. Business Associate agrees to use appropriate 
safeguards to prevent use or disclosure of the protected health 
information. 

c. Mitigation. Business Associate agrees to mitigate, to the extent 
practicable, any harmful effect that is known to Business Associate 
of a use or disclosure of protected health information by Business 
Associate in violation of the requirements of this Agreement. 

, a California 

2. 
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d. Reporting of disclosures. Business Associate agrees to report to 
Covered Entity any use or disclosure of the protected health 
information not provided for by this Agreement of which it becomes 
aware. 

e. Business Associate’s Agents. Business Associate agrees to 
ensure that any agent, including a subcontractor, to whom it 
provides protected health information received from, or created or 
received by Business Associate on behalf of Covered Entity agrees 
to the same restrictions and conditions that apply through this 
Agreement to Business Associate with respect to such information. 

f. Availability of Information to City. Business Associate agrees to 
provide prompt access to protected health information in a 
designated record set to Covered Entity or, as directed by Covered 
Entity, to an individual upon Covered Entity’s request in order to 
meet the requirements under 45 CFR § 164.524. 

g. Amendment of Protected Health Information. Business Associate 
agrees to promptly make any amendment(s) to protected health 
information in a designated record set that the Covered Entity 
directs or agrees to pursuant to 45 CFR 5 164.526 at the request of 
Covered Entity or an individual. 

h. Internal Practices. Business Associate agrees to make internal 
practices, books, and records, including policies and procedures 
and protected health information, relating to the use and disclosure 
of protected health information received from, or created or 
received by Business Associate on behalf of, covered entity 
available to the Secretary of the U.S. Department of Health and 
Human Services for purposes of the Secretary determining the 
Business Associate’s compliance with the privacy rule. 

I .  Reporting of Disclosures. Business Associate agrees to document 
such disclosures of protected health information and information 
related to such disclosures as would be required for the City to 
respond to a request by an individual for an accounting of 
disclosures of protected health information in accordance with 45 
CFR § 164.528. 

j. Availability of Information to Covered Entity. Business Associate 
agrees to promptly provide to Covered Entity or an individual 
information collected in accordance with Section 2(i) of this 
Agreement, to permit Covered Entity to respond to a request by an 
individual for an accounting of disclosures of protected health 
information in accordance with 45 CFR § 164.528. 

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE. 
Except as otherwise limited in this Agreement, Business Associate may 
use or disclose protected health information to perform functions, 
activities, or services for, or on behalf of, Covered Entity as specified in 
this Agreement, provided that such use or disclosure would not violate the 
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Privacy Rule if done by Covered Entity or the minimum necessary policies 
and procedures of the Covered Entity. The specific use and disclosure 
provisions are as follows: 
a. Except as otherwise limited in this Agreement, Business Associate 

may use protected health information for the proper management 
and administration of the Business Associate. 
Except as otherwise limited in this Agreement, Business Associate 
may disclose protected health information for the proper 
management and administration of the Business Associate, 
provided that disclosures are required by law, or Business 
Associate obtains reasonable assurances from the person to whom 
the information is disclosed that it will remain confidential and used 
or further disclosed only as required by law or for the purpose for 
which it was disclosed to the person, and the person notifies the 
business associate of any instances of which it is aware in which 
the confidentiality of the information has been breached. 
Except as otherwise limited in this Agreement, Business Associate 
may use protected health information to provide data aggregation 
services to covered entity as permitted by 42 CFR § 
1 64.504(e)(2)( i)( B). 
Business Associate may use protected health information to report 
violations of law to appropriate federal and state authorities, 
consistent with 3 164.502(j)(1). 

b. 

c. 

d. 

4. OBLIGATIONS OF COVERED ENTITY. 
a. Notification of Limitations in Notice of Privacy Practices. Covered 

Entity shall notify Business Associate of any limitation(s) in its 
notice of privacy practices of covered entity in accordance with 45 
CFR § 164.520, to the extent that such limitation may affect 
Business Associate’s use or disclosure of protected health 
information. 
Notification of Change or Revocation of Permission. Covered entity 
shall notify Business Associate of any changes in, or revocation of, 
permission by individual to use or disclose protected health 
information, to the extent that such changes may affect Business 
Associate’s use or disclosure of protected health information. 

C. Notification of Restrictions. Covered Entity shall notify Business 
Associate of any restriction to the use or disclosure of protected 
health information that Covered Entity has agreed to in accordance 
with 45 CFR § 164.522, to the extent that such restriction may 
effect Business Associate’s use or disclosure of protected health 
information. 

5 .  PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall 
not request Business Associate to use or disclose protected health 
information in any manner that would not be permissible under the Privacy 
Rule if done by Covered Entity, except that this restriction is not intended 

b. 
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and shall not be construed to limit Business Associate’s capacity to use or 
disclose protected health information for the proper management and 
administration of the Business Associate or to provide data aggregation 
services to Covered Entity as provided for and expressly permitted under 
Section 3 (a), (b), and (c) of this Agreement. 

a. Term. The term of this Agreement shall be effective upon 
execution, and shall terminate when all of the protected health 
information provided by Covered Entity to Business Associate, or 
created or received by Business Associate on behalf of Covered 
Entity, is destroyed or returned to Covered Entity, or, if it is 
infeasible to return or destroy protected health information, 
protections are extended to such information, in accordance with 
the termination provisions in this Section. 

b. Termination for Cause. Upon Covered Entity’s knowledge of a 
material breach by Business Associate, Covered Entity shall either: 
1. Provide an opportunity for Business Associate to cure the 

breach or end the violation and terminate this Agreement if 
Business Associate does not cure the breach or end the 
violation within the time specified by Covered Entity; 
Immediately terminate this Agreement if Business Associate 
has breached a material term of this Agreement and cure is 
not possible; or 
If neither termination nor cure are feasible, Covered Entity 
shall report the violation to the Secretary. 

Except as provided in paragraph (2) of this Section, upon 
termination of this Agreement for any reason, Business 
Associate shall return or destroy all protected health 
information received from Covered Entity, or created or 
received by Business Associate on behalf of Covered Entity. 
This provision shall apply to protected health information that 
is in the possession of subcontractors or agents of Business 
Associate. Business Associate shall retain no copies of the 
protected health information. 

2. In the event that Business Associate determines that 
returning or destroying the protected health information is 
infeasible, Business Associate shall provide to Covered 
Entity notification of the conditions that make return or 
destruction infeasible and shall extend the protections of this 
Agreement to such protected health information and limit 
further uses and disclosures of such protected health 
information to those purposes that make the return or 
destruction infeasible, for so long as Business Associate 
maintains such protected health information. 

6. TERM AND TERMINATION. 

2. 

3. 

C. Effect of Termination. 
1. 
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7.  

8. 

9. 

10 

11 
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ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS. 
Business Associate shall make itself and any subcontractors, employees, 
or agents assisting Business Associate in the performance of its 
obligations under this Agreement with the Covered Entity, available to 
Covered Entity, at no cost to Covered Entity to testify as witnesses or 
otherwise, in the event of litigation or administrative proceedings 
commenced against Covered Entity, its directors, officers, or employees 
based on a claimed violation of HIPAA, the HIPAA Regulations or other 
laws relating to security or privacy, except where Business Associate or its 
subcontractors, employees or agents are named as an adverse party. 
MISCELLANEOUS 
a. References. A reference in this Agreement to a section in the 

Privacy Rule means the section as in effect or as amended. 
b. Amendment. The parties agree to take such action as is necessary 

to amend this Agreement from time to time as is necessary for 
covered entity to comply with the requirements of the Privacy Rule 
and the Health Insurance Portability and Accountability Act of 1996. 
Amendments must be in writing and signed by the parties to the 
Agreement. 

C. Survival. The respective rights and obligations of Business 
Associate under Section 6(c) of this Agreement shall survive the 
termination of this Agreement. 

d. Interpretation. Any ambiguity in this Agreement shall be resolved to 
permit Covered Entity to comply with the Privacy Rule. 

LAW. This Agreement shall be governed by and construed pursuant to 
federal law and the laws of the State of California (except those provisions 
of California law pertaining to conflicts of laws). Business Associate shall 
comply with all laws, ordinances, rules and regulations of all federal, state 
and local governmental authorities. 
ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes 
the entire understanding between the parties and supersedes all other 
agreements, oral or written, with respect to the subject matter herein. 
INDEMNITY. Business Associate shall protect, defend, indemnify and 
hold City, its officials, employees, and agents (collectively in this Section 
referred to as "City") harmless from and against any and all claims, 
demands, causes of action, losses, damages, and liabilities, whether or 
not reduced to judgment, which may be asserted against City arising from 
or attributable to or caused directly or indirectly by Business Associate, 
Business Associate's employees, or agents in the performance of the 
duties under this Agreement or any alleged negligent or intentional act, 
omission or misrepresentation by Business Associate, Business 
Associate's employees or agents, which act, omission or 
misrepresentation is connected in any way with performance of the duties 
under this Agreement. If it is necessary for purposes of resisting, 
adjusting, compromising, settling, or defending any claim, demand, cause 

Business Associate Agreement 
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of action, loss, damage, or liability, or of enforcing this provision, for City to 
incur or to pay any expense or cost, including attorney's fees or court 
costs, Business Associate agrees to and shall reimburse City within a 
reasonable time. Business Associate shall give City notice of any claim, 
demand, cause of action, loss, damage or liability within ten ( I O )  calendar 
days. 
AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, 
such ambiguity shall be resolved in favor of a meaning that complies and 
is consistent with HIPAA, HIPAA Regulations and California law. 
COSTS. If there is any legal proceeding between the parties to enforce or 
interpret this Agreement or to protect or establish any rights or remedies 
hereunder, the prevailing party shall be entitled to its costs and expenses, 
including reasonable attorneys' fees and court costs, including appeals. 
NOTICES. Any notice or approval required hereunder by either party shall 
be in writing and personally delivered or deposited in the U.S. Postal 
Service, first class, postage prepaid, addressed to Business Associate at 
the address first stated herein, and to the City at 333 West Ocean 
Boulevard, Long Beach, California 90802 Attention: Director, Health 
Department. Notice of change of address shall be given in the same 
manner as stated herein for other notices. Notice shall be deemed given 
on the date deposited in the mail or on the date personal delivery is made, 
whichever first occurs. 
WAIVER. The acceptance of any services or the payment of any money 
by City shall not operate as a waiver of any provision of this Agreement, or 
of any right to damages or indemnity stated in this Agreement. The waiver 
of any breach of this Agreement shall not constitute a waiver of any other 
or subsequent breach of this Agreement. 

16. CONTINUATION. Termination or expiration of this Agreement shall not 
affect rights or liabilities of the parties which accrued pursuant to Sections 
7,12 and 14 prior to termination or expiration of this Agreement, and shall 
not extinguish any warranties hereunder. 
ADVERTISING. Business Associate shall not use the name of City, its 
officials or employees in any advertising or solicitation for business, nor as 
a reference, without the prior approval of the City Manager or designee. 
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties 
to benefit themselves only and is not in any way intended or designed to 
or entered for the purpose of creating any benefit or right for any person or 
entity of any kind that is not a party to this Agreement. 

12. 

13. 

14. 

15. 

17. 

18. 
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be 
duly executed with all of the formalities required by law as of the date first stated herein. 

The California Conference For Equality And Justice, Inc. 

/Y ,  2 0 b P  

(Name of Business Associate) 

a California Corporation 
(corporation, partnershivndividual) 

' J  

CITY OF LONG BEACH, a municipal 
corporation 

Assistant City Manager 
BY 

& 
The foregoing Agreement is hereby approved as to form this %day of 

, + !  , 2 0 9 .  

ROBERT E. SHANNON, 
City Attorney or designee 

CLC:lvs 
#02-05 187 
HlPAA Business Associate Agreement.doc 
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U.S DEPARTMENT OF JUSTICE 
OFFICE O F  JUSTICE P R O G R A M S  
OFFICE OF THE COMPTROLLER 

7 

C E RTI FI CAT1 0 YIS S REGARD I N G L 05 B )'I M G ; DEBAR M E NT, S U S P E Ed S ION AH D 
OTHER 2ESPOtJSlBlLlTY MkTFERS; AND DZUG-FREE WORKPLACE REQUIREMENTS 

I 

Appl icants should refer to  the regulat ions cited below to determine the cerr i f icat ion to which they  a re  requ i red  to 
at test .  Applicants should also review the instructions for cert i f icat ion inc luded in  the regulat ions be fore  comp le t i ng  th i s  
form. Signature of this form provides for compl iance with cert i f icat ion requ i rements  under 28 CFR Par t  69 ,  "New 
Restr ict ions on Lobbying" and  28 CFR Part  67, "Governmenl-wide Debarment  a n d  Suspension (Nonpro-curernent)  a n d  
Government-wide Requirements for Drug-Free Workplace (Grants)."  The cert i f icat ions shall b e  t rea ted  a s  a ma te r ia l  
representat ion of fact upon which rel iance will be p laced when the Depar tment  of Justice de termines  t o  award  the  
covered transaction, grant,  or cooperat ive agreement.  

1. LOBBYING 

As required by Section 1352, Titie 31 of the U.S Code, and 
implemented at 28 CFR Part 69, for persons entering into a 
grant or cooperative agreement over $100,000, as defined at 
28 CFR Part 69, the applicant certifies that: 

(a) No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for in- 
fluencing or attempting to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in con- 
nection with the making of any Federal grant, the entering into 
of any cooperative agreement, and the extension, continuation, 
renewal, amendment, or modification of any Federal grant or 
cooperative agreement; 

(b) If any funds other than Federal appropriated funds have 
been paid or wlli be paid to any person for influencing or at- 
tempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with this 
Federal grant or cooperative agreemenl, the undersigned shall 
complete and submit Standard Form - LLL, "Disclosure of 
Lobbying Activities," in accordance with its instructions; 

(c) The undersigned shall require that the language of this cer- 
tification be included in the award documents for all subawards 
at all tiers (including subgrants, contracts under grants and 
cooperative agreements, and subcontracts) and that all sub- 
recipients shall certify and disclose accordingly. 

2. DEBARMENT, SUSPENSION, AND OTHER 
RESPONSIBILITY MATTERS 
(DIRECT RECIPIENT) 

As required by Executive Order 12549, Debarment and 
Suspension, and implemented at 28 CFR Part 67, for prospec- 
tive participanls in primary covered transactions, as defined at 
28 CFR Part 67, Section 67,510- 

A The applicant certifies that it and its principals: 

(a) Are not presently debarred, suspended, proposed lor debar- 
ment. declared ineligible, sentenced to a denial of Federal 
benefits by i State or Federal court, or voluntarily excluded 
from covered transactions by any Federal department 
or agency; 

(b) Have not within a three-year period preceding this applica- 
tion been convicted of or had a civil judgment rendered against 
them for commission of fraud or a criminal offense in connec- 
tion with obtaining. attempting to obtain, or periorming a 

public (Federal, State, or local) transaction or contract under a 
public transaction; violation of Federal or State antitrust statutes 
or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements. or receiving stolen property; 

(c) Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entiip (Federal, State, or 
local) with commission of an)' of the offenses enumerated in 
paragraph ( l ) (b)  of this certification; and 

(d) Have not within a three-year period preceding this applica- 
tion had one or more public transactions (Federal, State, or 
local) terminated for cause or default; and 

B. Where the applicant is unable to certify to any of the 
statements in this certification, he or she shall attach an 
explanation to this application. 

3. DRUG-FREE WORKPLACE 
(GRANTEES OTHER THAN INDIVIDUALS) 

As required by the Drug-Free Workplace Act of 1988, and 
implemented at 28 CFR Part 67, Subpart F, for grantees, as 
defined at 28 CFR Part 67 Sections 67.615 and 67.620- 

A. The applicant certifies that it will or will continue to provide 
a drug-free workplace by: 

(a) Publishing a statement notifying employees that the 
unlawful manufacture, distribution, dispensing, possession, or 

use of a controlled substance is prohibited in the grantee's 
workplace and specifying the actions that will be taken against 
employees for violation of such prohibition; 

(b) Establishing an on-going drug-free awareness program to 
inform employees about- 

(1)The dangers of drug abuse in the workplace; 

(2) The grantee's policy of maintaining a drug-free workplace; 

(3) Any available drug counseling. rehabilitation, and employee 
assistance programs; and 

(4) The penalties that may be imposed upon employees for 
drug abuse violations occurring in the workplace; 

(c) Making it a requirement that each employee to be engaged 
in the performance of the grant be given a copy of the state- 
ment required by paragraph (a); 

(d) Notifying the employee in the stalement required by para- 
graph (a) that, as a condition of employment urider the grant, 
the employee will- 

A-ITAC1-: __.__ .g .___..__. OJP FORM 4061/6 (3-91j REPLACES OJP FORMS 4061/2 4OG113 AND 40Gllii WHICH ARE OBSOLETE. 



( I )  At)icle by ttie terms of the ztatenrent and 

(2) Notify the employer in writiricj of his or her conviction tor a 
violaiioil of J criminal drug statute occuri-ins iri the worknlac? 
no later than five calendar days after such conviclion; 

( e )  Notifying thc agency. I 
after receiving notice under subparagraph (d)(2) from an 
employee or otherwise receiving actual notice of suclt convic-tion 
Employers of convicted employees must provide notice, including 
position title. to: Departmen( of Justice, Office of 
Justice Programs, ATTN: Control Desk, 633 Indiana Avenue, 
Nh'., Washington, D.C. 20531. Notice shall include the iden- 
tification number(s) of each aftected grant: 

( f )  Taking one of the following actions, within 30 calendar 
days of receiving notice under subparagraph (d)(2) ,  with 
respect to any employee who is so convicted- 

(1) Taking appropriate personnel action against such an 
employee, up to and including termination, consistent with the 
requirements of the Rehabilitation Act of 1973, as amended: or 

(2) Requiring such employee to participate satisfactorily in a 
drug abuse assistance or rehabilitatron program approved for 
such purposes by a Federal, Stste, or local health. law eniorce- 
ment, or other approprlate agency; 

(g) Malting a good faith effort to continue to maintain a drug- 
free workplace through implementation of oaragraphs (a), (b), 
(c) .  (d) .  (e), and (f). 

U The grantee may insert iri the space provided below the 
site(s) for the  performance of work done in connection with 
the specific grant: 

Place of Performance (Street address, city, county, state, zip 
cork) 

fine, within 10 calendar days 
Check 
horc 

Section 67, 630 of the regulations provides that a grantee that 
( 6  a State may elect to make one certification in sacb b d 3 r a l  
fiscal year. A copy of nihich should SF included with each ari- 
plication for Department of Justice funding Slates and State 
agencies may elect to use OJP Form 406117 

Check 0 i f  the State has elected to complete OJP Form 
40611'7. 

if there are workolaces on file that are riot indeniiiied 

DRUG-FREE WORKPLACE 
(GRANTEES WHO ARE INDIVIDUALS) 

As required by the Drug-Free Workplacx? Act of 1988. and 
implemented at 28 CFR Part 67, Subpart F, for giantees, as  
defined at 28 CFR Part 67, Sections 67.F15 and 67 620- 

A. A s  a condition of the grant, I certify that I will not engage 
in the unlawful manufacture. distribution. dispensing, posses. 
sion, or use of a controlled substance in conducling any 
activity with the grant: and 

E .  If convicted of a criminal drug offense resulting from a 
violation occurrlng during the conduct of any grant activity, I 
will report the conviction, in writing, within 10 calendar days 
of the conviction, to: Department of Justice, Office of Justice 
Programs. ATTN: Control Desk, 633 Indiana Avenue, N.W., 
Washington, D.C. 20531 

ks the duly authorized representative of the applicant, I hereby certify that the applicant will comply with the above certifications 

1 Grantee Name and Address. 

3 Grantee IRSiVendor Number 2 Application Number andlor Project Name 

5 Signature 6 Date 

ATTACHMENT -.-.--............ 

'US Government Pnnlmg Offire 1996 405-037140014 

~ - _ _  
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Department of Justice 

PART 70-UNIFORM ADMINISTRA- 
TIVE REQUIREMENTS FOR GRANTS 
AND AGREEMENTS (INCLUDING 
SUBAWARDS) WITH INSTITUTIONS 
OF HIGHER EDUCATION, HOS- 
PITALS AND OTHER NON-PROFIT 
ORGAN IZATl ONS 

Subpart A-General 

Sec. 
70.1 ,Purpose and applicability. 
70.2 Definitions. 
70.3 Effect on other issuances. 
70.4 Deviations. 
70.5 Subawards. 

Subpart B-Pie-Award Requirements 

70.10 Purpose. 
70.11 Pre-award policies. 
70.12 Forms for applying for Federal assist- 

70.13 Debarment and suspension. 
70.14 Special award conditions. 
70.15 Metric system of measurement. 
70.16 Resource Conservation and Recovery 

Act (RCRA) (Pub. L. 94-580 codified at 42 

ance. 

U.S.C. 6962). 
70.17 Certifications and representations. 

Subpart C-Post-Award Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 
70.20 Purpose of financial and pro&%&'man- 

5 70.2 

agement . 
70.21 Standards for financial management 

systems. 
70.22 Payment. 
70.23 Cost sharing or matching. 
70.24 Program income. 
70.25 Revision of budget and progrsm plans. 
70.26 Non-Federal audits. 
70.27 Allowable costs. 
70.28 Period of availability of funds. 

PROPERTY STANDARDS 

70.30 Purpose of property standards. 
70.31 Insurance coverage. 
70.32 Real property. 
70.33 Federally-owned and exempt property. 
70.34 Equipment. 
70.35 Supplies and other expendable prop- 

70.36 Intangible property. 
70.37 Property trust relationship. 

erty. 

PROCUREMENT STANDARDS 

70.40 Purpose of procurement standards. 
70.41 Recipient responsibilities. 
70.42 Codes of conduct. 
70.43 Competition. 
70.44 Procurement procedures. 
70.45 Cost and price analysis. 

25 

70.46 Procurement records. 
70.47 Contract administration. 
70.48 Contract provisions. 

REPORTS AND RECORDS 
70.50 Purpose of reports and records. 
70.51 Monitoring and reporting program 

70.52 Financial reporting. 
70.53 Retention and access requirements for 

performance. 

records. 

TERMINATION AND ENFORCEMENT 
70.60 Purpose of termination and enforce- 

70.61 Termination. 
70.62 Enforcement. 

Subpart D-After-the-Award Requirements 

70.70 Purpose. 
70.71 Closeout procedures. 
70.72 Subsequent adjustments and con- 

tinuing responsibilities. 
70.73 Collection of amounts due. 

ment. 

APPENDIX A TO PART 70-CONTRACT PROVI- 
SIONS 

AUTHORITY: 5 U.S.C. 301; the Omnibus 
Crime Control and Safe Streets Act of 1968, 
42 U.S.C. 3711, et seq. (as amended); Juvenile 
Justice and Delinquency Prevention Act of 
1974, 42 U.S.C. 5601, et seq. (as amended); Vic- 
tims of Crime Act of 1984, 42 U.S.C. 10601, et 
seq. (as amended); 18 U.S.C. 4042, 43514353; 
OMB Circular A-110 (64 FR 54926, October 8, 
1999). 

SOURCE: Order No. 1980-95, 60 FR 38242, July 
26, 1995, unless otherwise noted. 

Subpart A-General 

8 70.1 Purpose and applicability. 
This part  establishes uniform admin- 

istrative requirements for the Depart- 
ment grants and agreements awarded 
to  institutions of higher education, 
hospitals, and other non-profit organi- 
zations. It also establishes rules gov- 
erning how State ,  local and Indian 
tribal governments shall administer 
subawards t o  nongovernmental enti- 
ties. 

9: 70.2 Definitions. 
(a) Accrued expenditures means the 

charges incurred by the recipient dur- 
ing a given period requiring the provi- 
sion of funds for: 

(1) Goods and other tangible property 
received: 

7 ............ .. .... 
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5 70.2 28 CFR Ch. I (7-1-07 Edition) 

all applicable administrative actions 
and all required work of the award 
have been completed by the recipient 
and the Department. 

(h) Contract means a procurement 
contract under an  award or subaward, 
and a procurement subcontract under a 
recipient’s or subrecipient’s contract. 

(i) Cost sharing or matching means the 
portion of project or program costs not 
borne by the Federal Government. 

(j) The Department refers to  the 
United States Department of Justice 
awarding agencies, which include the 
Office of Justice Programs (OJP),  Com- 
munity Relation Service (CRS), United 
States Marshals Service (TJSMS), Na- 
tional Institute of Corrections (NIC), 
Office of Special Counsel (OSC), and 
the Civil Rights Division (CRD). 

(k) Date of completion means the date 
on which all work under an  award is 
completed or the date on the award 
document, or any supplement or 
amendment thereto, on which the De- 
partment sponsorship ends. 

(1) Disallowed costs means those 
charges to  an  award that  the Depart- 
ment determines t o  be unallowable, in 
accordance with the applicable Federal 
cost principles or other terms and con- 
ditions contained in the award. 

(m) Equipment means tangible non- 
expendable personal property including 
exempt property charged directly to  
the award having a useful life of more 
than one year and an acquisition cost 
of $5000 or more per unit. However, con- 
sistent with recipient policy, lower 
limits may be established. 

(n) Excess property means property 
under the control of the Department 
that ,  as determined by the head there- 
of, is no longer required for its needs or 
the discharge of its responsibilities. 
(0) E x a p t  property means tangible 

personal property acquired in whole or 
in part with Federal funds, where the 
Department has statutory authority t o  
vest t i t le in the recipient without fur- 
ther obligation to  the Federal Govern- 
ment. An example of exempt property 
authority is contained in the Federal 
Grant and Cooperative Agreement Act 
(31 U.S.C. 6306), for property acquired 
under an  award to  conduct basic or a p  
plied research by a non-profit institu- 
tion of higher education or non-profit 

(2) Services performed by employees, 
contractors, subrecipients, and other 
payees; and, 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

(b) Accrued income means the sum of: 
(1) Earnings during a given period 

from 
(i) Services performed by the recipi- 

ent, and 
(ii) Goods and other tangible prop- 

erty delivered to purchasers, and 
(2) Amounts becoming owed to  the 

recipient for which no current services 
or performance is required by the re- 
cipient. 

(c) Acquisition cost of equipment means 
the net invoice price of the equipment, 
including the cost of modifications, a t -  
tachments, accessories, or auxiliary 
apparatus necessary to  make the prop- 
er ty  usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in- 
surance, shall be included or excluded 
from the unit acquisition cost in ac- 
cordance with the recipient’s regular 
accounting practices. 

(d) Advance means a payment made 
by Treasury check or other appropriate 
payment mechanism to  a recipient 
upon its request either before outlays 
are made by the recipient or through 
the use of predetermined payment 
schedules. 

(e) Award means financial assistance 
tha t  provides support or stimulation to  
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by the Department t o  an eli- 
gible recipient. The term does not in- 
clude: Technical assistance, which pro- 
vides services instead of money; other 
assistance in the form of loans, loan 
guarantees, interest subsidies, or insur- 
ance; direct payments of any kind to  
individuals; and, contracts which are 
required to be entered into and admin- 
istered under procurement laws and 
regulations. 
(0 Cash contributions means the re- 

cipient’s cash outlay, including the 
outlay of money contributed t o  the re- 
cipient by third parties. 

(g) Closeout means the process by 
which t h e  Department determines tha t  
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organization whose principal purpose is 
conducting scientific research. 

(p) Federal f unds  authorized means the 
total amount of Federal funds obli- 
gated by the Federal Government for 
use by the recipient. This amount may 
include any authorized carryover of un- 
obligated funds from prior funding pe- 
riods when permitted by agency regula- 
tions or agency implementing instruc- 
tions. 

(9) Federal share of real property, 
equipment, or supplies means tha t  per- 
centage of the property’s acquisition 
costs a n d  any improvement expendi- 
tures paid with Federal funds. 

(r) Funding period means the period of 
time when Federal funding is available 
for obligation by the recipient. 

(s) Independent Research and Develop- 
ment costs means research and develop 
ment conducted by an organization 
which is not sponsored by Federal or 
non-Federal awards, contracts, or 
other agreements. 

(t) Intangible property and debt instru- 
ments means, but is not limited to ,  
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru- 
ments, lease agreements, stock and 
other instruments of property owner- 
ship, whether considered tangible or in- 
tangible. 

(u) Obligations means the amounts of 
orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur- 
ing the same or a future period. 

(v) Outlays or expenditures means 
charges made to  the project or pro- 
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, outlays are the sum of 
cash disbursements for direct charges 
for goods and services, the amount of 
indirect expense charged, the value of 
third party in-kind contributions ap- 
plied and the amount of cash advances 
and payments made to  subrecipients. 
For reports prepared on an accrual 
basis, outlays are the sum of cash dis- 
bursements for direct charges for goods 
and services, the amount of indirect ex- 
pense incurred, t he  value of in-kind 
contributions applied, and the net  in- 
crease (or decrease) in the amounts 
owed by the recipient for goods and 

8 70.2 

other property received, for services 
performed by employees, contractors, 
subrecipients and other payees and 
other amounts becoming owed under 
programs for which no current services 
or performance are required. 

(w) Personal property means property 
of any kind except real property. It 
may be tangible, having physical exist- 
ence, or intangible, having no physical 
existence, such a s  copyrights, patents, 
or securities. 

(x) Prior approval means written ap- 
proval by an authorized official evi- 
dencing prior consent. 

(y) Program income means gross in- 
come earned by the recipient that is di- 
rectly generated by a supported activ- 
i ty or earned as a result of the award 
(see exclusions in 570.24 (e) and (h)). 
Program income includes, but is not 
limited to, income from fees for serv- 
ices performed, the use or rental of real 
or personal property acquired under 
Federally-funded projects, the sale of 
commodities or i tems fabricated under 
an  award, license fees and royalties on 
patents and copyrights, interest on 
loans made with award funds, and in- 
come from asset forfeitures accounted 
for from the time of seizure. Interest  
earned on advances of Federal funds is 
not program income. Except as other- 
wise provided in the Department regu- 
lations or the terms and conditions of 
the award, program income does not 
include the receipt of principal on 
loans, rebates, credits, discounts, etc., 
or interest earned on any of them. 

( z )  Project costs means all allowable 
costs, as set  forth in the applicable 
Federal costs principles, incurred by a 
recipient and the value of the contribu- 
tions made by third parties i n  accom- 
plishing the objectives of the award 
during the project period. 
(aa) Project period means the period 

established in the award document dur- 
ing which Federal sponsorship begins 
and ends. 

(bb) Property means, unless otherwise 
stated, real property, equipment, in- 
tangible property and debt instru- 
ments. 

(cc) Real property means land, includ- 
ing land improvements, structures and 
appurtenances thereto, but excludes 
movable machinery and equipment. 
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when provided by any legal agreement, 
even if the agreement is called a con- 
tract, but does not include procure- 
ment of goods and services nor does it 
include any form of assistance which is 
excluded from the definition of 
“award” in §70.2(e). 

(hh) Subrecipiat means the legal en- 
t i ty to which a subaward is made and 
which is accountable to  the recipient 
for the use of the funds provided. The 
term may include foreign or inter- 
national organizations (such as agen- 
cies of the United Nations) at the dis- 
cretion of the Department. 

(ii) Supplies means all personal p r o p  
erty excluding equipment, intangible 
property, and debt instruments as de- 
fined in this section, and inventions of 
a contractor conceived or first actually 
reduced to  practice in the performance 
of work under a funding agreement 
(“subject inventions”), as defined in 37 
CFR part 401, “Rights t o  Inventions 
Made by Nonprofit Orgltnizations and 
Small Business Firms Under Govern- 
ment Grants, Contracts, and Coopera- 
tive Agreements.” 

(jj) Suspension means an  action by 
the Department that  temporarily with- 
draws the Department sponsorship 
under an  award, pending corrective ac- 
tion by the recipient or pending a deci- 
sion to  terminate t h e  award by the De- 
partment. Suspension of an  award is a 
separate action from suspension under 
the Department regulations imple- 
menting Exec. Order No. 12549 and 
12689, “Debarment and Suspension.” 

(kk) T m i n a t i o n  means the cancella- 
tion of the Department sponsorship, in 
whole or in part, under an  agreement 
at any time prior to the date of com- 
pletion. 

(11) Third party in-kind contributions 
means the value of non-cash contribu- 
tions provided by non-Federal third 
parties. Third party in-kind contribu- 
tions may be in the form of real prop- 
erty, equipment, supplies and other ex- 
pendable property, and the value of 
goods and services directly benefiting 
and specifically identifiable to  the  
project or program. 

(mm) Unliquidated obligations, for fi- 
nancial reports prepared on a cash 
basis, means the amount of obligations 
incurred by the  recipient t ha t  have not 
been paid. For reports prepared on an  

(dd) Recipient means an organization 
receiving financial assistance directly 
from the Department to  carry out a 
project or program. The term includes 
public and private institutions of high- 
er education, public and private hos- 
pitals, and other quasi-public and pri- 
vate non-profit organizations such as, 
but not limited to,  community action 
agencies, research institutes, edu- 
cational associations, and health cen- 
ters. The term may include commer- 
cial organizations, foreign or inter- 
national organizations (such as agen- 
cies of the United Nations) which are 
recipients, subrecipients, or contrac- 
tors or subcontractors of recipients or 
subrecipients at the discretion of the 
Department. The term does not include 
government-owned contractor-operated 
facilities or research centers providing 
continued support for mission-oriented, 
large-scale programs that  are govern- 
ment-owned or controlled, or are  de- 
signed a s  Federally-funded research 
and development centers. 

(ee) Research and development means 
all research activities, both basic and 
applied, and all development activities 
that  are supported at universities, col- 
leges, and other non-profit institu- 
tions. Research is defined as a system- 
-atic study directed toward fuller sci- 
entific knowledge or understanding of 
the subject studied. “Development” is 
the systematic use of knowledge and 
understanding gained from research di- 
rected toward the production of useful 
materials, devices, systems, or meth- 
ods, including design and development 
of prototypes and processes. The term 
research also includes activities in- 
volving the training of individuals in 
research techniques where such activi- 
ties utilize the same facilities as other 
research and development activities 
and where such activities are not in- 
cluded in  the instruction function. 

(ff) Small awards means a grant or co- 
operative agreement not exceeding the 
simplified acquisition threshold fixed 
at 41 U.S.C. 403(11) (currently 5100,000). 

(gg) Subaward means an  award of fi- 
nancial assistance in the form of 
money, or property in lieu of money, 
made under a n  award by a recipient t o  
an eligible subrecipient or by a sub- 
recipient t o  a lower t ier subrecipient. 
The term includes financial assistance 
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accrued expenditure basis, they rep- 
resent the amount of obligations in- 
curred by the recipient for which an 
outlay has not been recorded. 

(nn) Unobligated balance means the 
portion of the funds authorized by the 
Department that has not been obli- 
gated by the recipient and is deter- 
mined by deducting the cumulative ob- 
ligations from the cumulative funds 
authorized. 
(00) Unrecovered indirect cost means 

the difference between the amount 
awarded and the amount which could 
have been awarded under the recipi- 
ent’s approved negotiated indirect cost 
rate. 

(pp) Working capital advance means a 
procedure where by funds are advanced 
t o  the recipient t o  cover its estimated 
disbursement needs for a given initial 
period. 
[Order No.  1980-95, 60 FR 38242, July 26, 1995; 
Order  No. 1998-95, 60 FR 57931, Nov. 24, 19951 

9 70.3 Effect on other issuances. 
For awards subject t o  this  part ,  all 

administrative requirements of codi- 
fied program regulations, program 
manuals, handbooks and other non- 
regulatory materials which axe incon- 
sistent with the requirements of this 
part shall be superseded, except t o  the 
extent they are required by s ta tute ,  or 
authorized in  accordance with the devi- 
ations provision in 570.4. 

§ 70.4 Deviations. 
OMB, after consultation with the  De- 

partment’s Division of Financial Man- 
agement and Grants Administration 
may grant exceptions for classes of 
grants or recipients subject t o  the re- 
quirements of this part  when excep- 
tions are  not prohibited by statute.  
However, in the interest of maximum 
uniformity, exceptions from the re- 
quirements of this part shall be per- 
mitted only in unusual circumstances. 
The Department shall apply more re- 
strictive requirements t o  a class of re- 
cipients when approved by OMB. The 
Department may apply less restrictive 
requirements when awarding small 
awards, except for those requirements 
which are statutory.  Exceptions on a 
case-by-case basis may also be made by 
Department. 

570.11 
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570.5 Subawards. 
Unless sections of this part specifi- 

cally exclude subrecipients from cov- 
erage, all of the Department’s recipi- 
ents, including State and local govern- 
ments, shall apply the provisions of 
this part t o  subrecipients performing 
work under awards if such subrecipi- 
ents are institutions of higher edu- 
cation, hospitals or other non-profit or- 
ganizations. State  and local govern- 
ment subrecipients are subject t o  the  
provisions of regulations implementing 
the grants management common rule, 
“Uniform Administrative Require- 
ments for Grants and Cooperative 
Agreements t o  State  and Local Gov- 
ernments,” published at 28 CFR part 66 
(March 11, 1988). 

Subpart B-Pre-Award 
Requirements 

$70.10 Purpose. 
Sections 70.11 through 70.17 prescribe 

forms and instructions and other pre- 
award matters t o  be used in applying 
for the Department’s awards. 

5 70.11 Pre-award policies. 
(a) Use of grants and cooperative agree- 

ments, and contracts. In each instance, 
the Department shall decide on the ap- 
propriate award instrument (i.e., grant,  
cooperative agreement, or contract). 
The Federal Grant and Cooperative 
Agreement Act (31 U.S.C. 6301-08) gov- 
erns the use of grants, cooperative 
agreements and contracts. A grant or 
cooperative agreement shall be used 
only when the  principal purpose of a 
transaction is to  accomplish a public 
purpose of support or stimulation au- 
thorized by Federal statute.  The s ta tu-  
tory criterion for choosing between 
grants and cooperative agreements is 
that for the la t ter ,  “substantial in- 
volvement is expected between the ex- 
ecutive agency and the State ,  local 
government, or other recipient when 
carrying out the activity contemplated 
in the agreement.” Contracts shall be 
used when the principal purpose is ac- 
quisition of property or services for the 
direct benefit or use of the Federal 
Government. 
(b) Public notice and priority setting. 

The Department shall notify the public 
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of its intended funding priorities for 
discretionary grant programs, unless 
funding priorities are established by 
Federal statute. 

$70.12 Forms for applying for Federal 

(a) The Department shall comply 
with the applicable report clearance re- 
quirements of 5 CFR part 1320, “Con- 
trolling Paperwork Burdens on the 
Public,” with regard to all forms used 
by the Department as a supplement to 
the Standard Form 424 ( S F 4 4 )  series. 

(b) Applicants shall use the SF424 
series and instructions prescribed by 
the Department. 

(c) For the Department’s programs 
covered by Exec. Order No. 12372, 
“Intergovernmental Review of Federal 
Programs,” the applicant shall com- 
plete the appropriate sections of the 
SF-424 (Application for Federal Assist- 
ance) indicating whether the applica- 
tion was subject to review by the State 
Single Point of Contact (SPOC). The 
name and address of the SPOC for a 
particular State can be obtained from 
the “Catalog of Federal Domestic As- 
sistance.’’ The SPOC shall advise the 
applicant whether the program for 
which application is made has been se- 
lected by that State for review. 

5 70.13 Debarment and suspension. 
Recipients shall comply with the 

nonprocurement debarment and sus- 
pension common rule implementing 
Exec. Order No. 12549 and 12689, “De- 
barment and Suspension.” This com- 
mon rule restricts subawards and con- 
tracts with certain parties that are 
debarred, suspended or otherwise ex- 
cluded from or ineligible for participa- 
tion in Federal assistance programs or 
activities. 

5 70.14 Special award conditions. 
If an applicant or recipient: Has a 

history of poor performance, Is not fi- 
nancially stable, Has a management 
system that does not meet the stand- 
ards prescribed in this part, Has not 
conformed to the terms and conditions 
of a previous award, or Is not otherwise 
responsible, the Department will im- 
pose additional requirements as need- 
ed, provided that such applicant or re- 
cipient is notified in writing as to: The 

assistance. 

28 CFR Ch. I (7-1-07 Edition) 

nature of the additional requirements, 
the reason why the additional require- 
ments are being imposed, the nature of 
the corrective action needed, the time 
allowed for completing the corrective 
actions, and the method for requesting 
reconsideration of the additional re- 
quirements imposed. Any special con- 
ditions will be promptly removed once 
the conditions that prompted them 
have been corrected. 

8 70.16 Metric system of measurement. 
The Metric Conversion Act, as 

amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de- 
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. The Act requires 
each Federal agency to establish a date 
or dates in consultation with the Sec- 
retary of Commerce, when the metric 
system of measurement will be used in 
the agency’s procurements, grants, and 
other business-related activities. Met- 
ric implementation may take longer 
where the use of the system is initially 
impractical or likely t o  cause signifi- 
cant inefficiencies in the accomplish- 
ment of Federally-funded activities. 
The Department will follow the provi- 
sions of Exec. Order No. 12770, “Metric 
Usage in Federal Government Pro- 
grams.” 

5 70.16 Resource Consemation and Re- 
covery Act (RCRA) (Pub. L. 94-580 
codified at 42 U.S.C. 6962). 

Under the Act, any State agency or 
agency of a political subdivision of a 
State which is using appropriated Fed- 
eral funds must comply with section 
6002. Section 6002 requires that pref- 
erence be given in procurement pro- 
grams t o  the purchase of specific prod- 
ucts containing recycled materials 
identified in guidelines developed by 
the Environmental Protection Agency 
(EPA) (40 CFR parts 247-254). Accord- 
ingly, State and local institutions of 
higher education, hospitals, and non- 
profit organizations that receive direct 
Federal awards or other Federal funds 
shall give preference in their procure- 
ment programs funded with Federal 
funds to the purchase of recycled prod- 
ucts pursuant to the EPA guidelines. 
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$ 70.17 Certifications and representa- 

Unless prohibited by statute or codi- 
fied regulation, the Department will 
allow recipients t o  submit certifi- 
cations and representations required 
by statute, executive order, or regula- 
tion on an annual basis, if the recipi- 
ents have ongoing and continuing rela- 
tionships with the agency. Annual cer- 
tifications and representations must be 
signed by responsible officials with the 
authority to ensure recipients’ compli- 
ance with the pertinent requirements. 

tions. 

Subpart C-Post-Award 
Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 

$70.20 Purpose of financial and pro- 

Sections 70.21 through 70.28 prescribe 
standards for financial management 
systems, methods for making pay- 
ments and rules for: Satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de- 
termining allowability of cost, and es- 
tablishing fund availability. 

gram management. 

5 70.2 1 

tions, obligations, unobligated bal- 
ances, assets, outlays, income and in- 
terest. 

(3) Effective control over and ac- 
countability for all funds, property and 
other assets. Recipients must ade- 
quately safeguard all such assets and 
assure they are used solely for author- 
ized purposes. 

(4) Comparison of outlays with budg- 
et  amounts for each award. Whenever 
appropriate, financial information 
should be related to performance and 
unit cost data. 

(5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the U.S. 
Treasury and the issuance or redemp- 
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent tha t  the 
provisions of the Cash Management Im- 
provement Act (CMIA) (Pub. L. 101-453) 
govern, payment methods of State 
agencies, instrumentalities, and fiscal 
agents must be consistent with CMIA 
Treasury-State Agreements or the 
CMIA default procedures codified at 31 
CFR part 205, “Withdrawal of Cash 
from the Treasury for Advances under 
Federal Grant and Other Programs.” 

(6 )  Written procedures for deter- 
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the applicable 
Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records including cost 
accounting records that are supported 
by source documentation. 

(c) The Department, at its discretion, 
may require adequate bonding and in- 
surance if  the bonding and insurance 
requirements of the recipient are not 
deemed adequate t o  protect the  inter- 
est of the Federal Government. 

(d) The Department will require ade- 
quate fidelity bond coverage when the 
recipient lacks sufficient coverage t o  
protect the Federal Government’s in- 
terest. 

(e) Where bonds are required in the 
situations described above, the bonds 
must be obtained from companies hold- 
ing certificates of authority as accept- 
able sureties, as prescribed in 31 CFR 
part 223, “Surety Companies Doing 
Business with the United States.” 

970.21 Standards for financial man- 
agement systems. 

(a) Recipients must relate financial 
data t o  performance data and develop- 
ment unit cost information whenever 
practical. 

(b) Recipients’ financial management 
systems must provide for the following: 

(1) Accurate, current and complete 
disclosure of the financial results of 
each Federally-sponsored project or 
program in accordance with the report- 
ing requirements set forth in 870.52. 
When the Department requires report- 
ing on an accrual basis from a recipient 
that  maintains its records on other 
than an  accrual basis, the recipient 
will not be required t o  establish an ac- 
crual accounting system. These recipi- 
ents may develop such accrual data for 
its reports on the basis of an  analysis 
of the documentation on hand, 

(2) Records that identify adequately 
the source and application of funds for 
Federally-sponsored activities. These 
records must contain information per- 
taining t o  Federal awards, authoriza- 

263 

. . -. . 



5 70.22 28 CFR Ch. I (7-1-07 Edition) 

5 70.22 Payment. 
(a) Payment methods must minimize 

the time elapsing between the transfer 
of funds from the United States Treas- 
ury and the issuance or redemption of 
checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru- 
mentalities must be consistent with 
Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
part 205. 

(b) Recipients may be paid in ad- 
vance, provided they maintain or dem- 
onstrate the willingness to maintain 
written procedures that minimize the 
time elapsing between the transfer of 
funds and disbursement by the recipi- 
ent, and financial management sys- 
tems that meet the standards for fund 
control and accountability as estab- 
lished in 570.21. Cash advances to a re- 
cipient organization will be limited to 
the minimum amounts needed and be 
timed to be in accordance with the ac- 
tual, immediate cash requirements of 
the recipient organization in carrying 
out the purpose of the approved pro- 
gram or project. The timing and 
amount of cash advances must be as 
close as is administratively feasible to 
the actual disbursements by the recipi- 
ent organization €or direct program -ur 
project costs and the proportionate 
share of any allowable indirect costs. 

(c) Whenever possible, advances will 
be consolidated to cover anticipated 
cash needs for all awards made by the 
Department to the recipient. 

(1) Advance payment mechanisms in- 
clude, but are not limited to, Tfeasury 
check and electronic funds transfer. 

(2) Advance payment mechanisms are 
subject to 31 CFR part 205. 

(3) Recipients may be authorized to 
submit requests for advances and reim- 
bursements at least monthly when 
electronic fund transfers are not used. 

(d) Requests for Treasury check ad- 
vance payment must be submitted on 
SF-270, “Request for Advance or Reim- 
bursement. ” 

(e) Reimbursement is the method 
that will be used when the require- 
ments in paragraph (b) of this section 
cannot be met. The Department may 
also use this method on any construc- 
tion agreement, or if the major portion 
of the construction project is accom- 
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plished through private market financ- 
ing or Federal loans, and the Federal 
assistance constitutes a minor portion 
of the project. 

(1) When the reimbursement method 
is used, the Department will make pay- 
ment within 30 days after receipt of the 
billing, unless the billing is improper. 

(2) Recipients will be authorized to 
submit requests for reimbursement a t  
least monthly when electronic funds 
transfers are not used. 

(f) If a recipient cannot meet the cri- 
teria for advance payments and the De- 
partment has determined that reim- 
bursement is not feasible because the 
recipient lacks sufficient working cap- 
ital, the Department may provide cash 
on a working capital advance basis. 
Under this procedure, the Department 
will advance cash to  the recipient to 
cover its estimated disbursement needs 
for an initial period generally geared 
t o  the awardee’s disbursing cycle. 
Thereafter, the Department will reim- 
burse the recipient for its actual cash 
disbursements. The working capital ad- 
vance method of payment will not be 
used for recipients unwilling or unable 
to provide timely advances to their 
subrecipient t o  meet the subrecipient’s 
actual cash disbursements. 
-fg) To the extent available, recipi- 

ents must disburse funds available 
from repayments t o  and interest 
earned on a revolving fund, program in- 
come, rebates, refunds, contract settle- 
ments, audit recoveries and interest 
earned on such funds before requesting 
additional cash payments. 

(h) Unless otherwise required by stat- 
ute, the Department will not withhold 
payments for proper charges made by 
recipients at any time during the 
project period unless paragraph (h) (1) 
or (2) of this section apply. 

(1) A recipient has failed to comply 
with the project objectives, the terms 
and conditions of the award, or the De- 
partment’s reporting requirements. 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A- 
129, “Managing Federal Credit Pro- 
grams.” Under such conditions, the De- 
partment may, upon reasonable notice, 
inform the recipient that payments 
must not be made for obligations in- 
curred after a specified date until the 
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conditions are corrected or the indebt- 
edness t o  the Federal Government is 
liquidated. 

(i) Standards governing the use of 
banks and other institutions as deposi- 
tories of funds advanced under awards 
are as follows. 

(1) Except for situations described in 
paragraph (i)(2) of this section, the D e  
partment will not require separate de- 
pository accounts for funds provided to 
a recipient or establish any eligibility 
requirements for depositories for funds 
provided to a recipient. However, re- 
cipients must be able to account for 
the receipt, obligation and expenditure 
of funds. 

(2) Advances of the Department funds 
must be deposited and maintained in 
insured accounts whenever possible. 
(j) Consistent with the national goal 

of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients are en- 
couraged to  use women-owned and mi- 
nority-owned banks (a bank which is 
owned at least fifty percent by women 
or minority group members). 

(k) Recipients must maintain ad- 
vances of the Department’s funds in in- 
terest bearing accounts, unless para- 
graphs (k) (l),, (2) or (3) of this section 
apply. 
(I) The recipient receives less than 

$120,000 in Federal awards per year. 
(2) The best reasonably available in- 

terest bearing account would not be ex- 
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(1) For those entities where CMIA 
and its implementing regulations do 
not apply, interest earned on Federal 
advances deposited in interest bearing 
accounts must be remitted annually t o  
Department of Health and Human 
Services, (HHS), Payment Management 
System, P.O. Box 6021, Rockville, MD 
20852. Interest amounts up to $250 per 
year may be retained by the recipient 
for administrative expense. State uni- 
versities and hospitals must comply 
with CMIA, as it pertains to interest. If 
an entity subject t o  CMIA uses its own 
funds to pay pre-award costs for discre- 

5 70.23 

tionary awards without prior written 
approval from the Department, it 
waives its right to recover the interest 
under CMIA. In keeping with Elec- 
tronic Funds Transfer rules, (31 CFR 
part 206), interest should be remitted 
t o  the HHS Payment Management Sys- 
tem through an electronic medium 
such as the FEDWIRE Deposit System. 
Recipients which do not have this ca- 
pability should use a check. 

(m) Recipients must use the SF-270, 
Request for Advance or Reimburse- 
ment or other standard form for all 
nonconstruction programs when elec- 
tronic funds transfer is not used. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57931, Nov. 24, 19951 

5 70.23 Cost sharing or matching. 
(a) All contributions, including cash 

and third party in-kind, will be accept- 
ed as part of the recipient’s cost shar- 
ing or  matching when such contribu- 
tions meet all of the following criteria. 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other Federally-assisted 
project or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica- 
ble cost principles. 

(5) Are not paid by the Federal Gov- 
ernment under another award, except 
where authorized by Federal statute t o  
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget. 
(7) Conform t o  other provisions of 

this part, as applicable. 
(b) Unrecovered indirect costs may be 

included as part of cost sharing or 
matching only with the prior approval 
of the Department. 

(c) Values for recipient contributions 
of services and property must be estab- 
lished in accordance with the applica- 
ble cost principles. If the Department 
authorizes recipients to donate build- 
ings or land for construction/facilities 
acquisition projects or long-term use, 
the value of the donated property for 
cost sharing or matching must be the 
lesser of paragraph (c) (1) or (2) of this 
section. 
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total value of the donated property 
may be claimed as cost sharing or 
matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor- 
mally only depreciation or use charges 
for equipment and buildings may be 
made. However, the full value of equip 
ment or other capital assets and fair 
rental charges for land may be allowed, 
provided that the Department has ap- 
provedthecharges. 

(h) The value of donated property 
must be determined in accordance with 
the usual accounting policies of the re- 
cipient, with the following qualifica- 
tions. 

(1) The value of donated land and 
buildings must not exceed i ts  fair mar- 
ket value at the time of donation to  
the recipient as established by an inde- 
pendent appraiser (e.g., certified real 
property appraiser or General Services 
Administration representative) and 
certified by a responsible official of the 
recipient. 

(2) The value of donated equipment 
must not exceed the fair market value 
of equipment of the same age and con- 
dition at the time of donation. 

(3) The value of donated space must 
not exceed the fair rental value of com- 
parable space as established by an inde- 
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

(4) The value of loaned equipment 
must not exceed its fair rental value. 
(5) The following requirements per- 

tain to the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services must be docu- 
mented and, to the extent feasible, sup- 
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate- 
rial, equipment, buildings and land 
must be documented. 

5 70.24 Program income. 
(a) The standards set forth in this 

section requiring recipient organiza- 
tions to  account for program income 
related t o  projects financed in whole or 
in part with Department funds. 

(1) The certified value of the remain- 
ing life of the property recorded in the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market value. 
However, when there is sufficient jus- 
tification, the Department may ap- 
prove the use of the current fair mar- 
ket value of the donated property, even 
if it exceeds the certified value at the 
time of donation t o  the project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un- 
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an ap- 
proved project or program. Rates for 
volunteer services must be consistent 
with those paid for similar work in the 
recipient’s organization. In those in- 
stances in which the required skills are 
not found in the recipient organization, 
rates must be consistent with those 
paid for similar work in the labor mar- 
ket in which the recipient competes for 
the kind of services involved. In either 
case, paid fringe benefits that  are rea- 
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services must be val- 
ued at the employee’s regular rate of 
pay (plus an amount of fringe benefits 
that are reasonable, allowable, and al- 
locable, but exclusive of overhead 
costs), provided these services are in 
the same skills for which the employee 
would normally be paid. 

(f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies in- 
cluded in the cost sharing or matching 
share must be reasonable and must not 
exceed the fair market value of the 
property at the time of the donation. 
(9) The method used for determining 

cost sharing or matching for donated 
equipment, buildings and land for 
which title passes to  the recipient may 
differ according to the purpose of the 
award, if paragraph (g) (1) or (2) of this 
section apply. 

(1) If the purpose of the award is t o  
assist the recipient in the acquisition 
of equipment, buildings or land, the 
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(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period must 
be retained by the recipient and, in ac- 
cordance with the Department regula- 
tions or the terms and conditions of 
the award, must be used in one or more 
of the ways listed in the following: 
(1) Added to funds committed t o  the 

project by the Department and recipi- 
ent and used t o  further eligible project 
or program objectives. 

(2) Used to  finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When the Department authorizes 
the disposition of program income as 
described in paragraphs (b)(l) or (b)(2), 
of this section, program income in ex- 
cess of any limits stipulated must be 
used in accordance with paragraph 
(b)(3) of this section. 

(d) In the event that the Department 
does not specify in its regulations or 
the terms and conditions of the award 
how program income is to be used, 
paragraph (b)(3), of this section applies 
automatically to all projects or pro- 
grams. 

(e) Unless the Department’s regula- 
tions or the terms and conditions of 
the award provide otherwise, recipients 
will have no obligation to  the Federal 
Government regarding program income 
earned after the end of the project pe- 
riod. 

(f) If authorized by the terms and 
conditions of the award, costs incident 
to  the generation of program income 
may be deducted from gross income to 
determine program income, provided 
these costs have not been charged to 
the award. 

(8) Proceeds from the sale of property 
must be handled in accordance with 
the requirements of the Property 
Standards (See $570.30 through 70.37). 

(h) Unless the terms and conditions 
of the award provide otherwise, recipi- 
ents will have no obligation t o  the Fed- 
eral Government with respect t o  pro- 
gram income earned from license fees 
and royalties for copyrighted material, 
patents, patent applications, trade- 
marks, and inventions produced under 
an  award. However, Patent and Trade- 

§ 70.25 

mark Amendments (35 U.S.C. 18) apply 
to  inventions made under aa experi- 
mental, developmental, or research 
award. 

(i) Recipients must account for seized 
assets from the date of seizure until 
forfeiture and liquidation of funds 
occur. 

570.25 Revision of budget and pro- 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon the Depart- 
ment’s requirements. It must be re- 
lated to  performance for program eval- 
uation purposes whenever appropriate. 

(b) Recipients are required t o  report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For nonconstruction awards, re- 
cipients must request in writing prior 
approval from the Department for one 
or more of the following program or 
budget related reasons: 

(1) Change in the scope or the objec- 
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 

(3) The absence for more than three 
months, or a 25 percent reduction in 
time devoted t o  the project, by the ap- 
proved project director or principal in- 
vestigator. 

(4) The need for additional Federal 
funding. 

(5) The transfer of amounts budgeted 
for indirect costs t o  absorb increases in 
direct costs, or vice versa, approval is 
required by the Department. 

(6) The inclusion, unless waived by 
the Department, of costs that  require 
prior approval in accordance with OMB 
Circular A-21, “Cost Principles for In- 
stitutions of Higher Education,” OMB 
Circular A-122, “Cost Principles for 
Non-Profit Organizations,” or 45 CFR 
part 74 appendix E, “Principles for De- 
termining Costs Applicable to  Research 
and Development under Grants a n d  
Contracts with Hospitals,” or  48 CFR 

gram plans. 
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part 31, “Contract Cost Principles and 
Procedures,” as applicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex- 
pense. 

(8) Unless described in the applica- 
tion and funded in the approved 
awards, the subaward, transfer or con- 
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(d) The Department restricts the 
transfer of funds among direct cost cat- 
egories or programs, functions and ac- 
tivities, without prior written approval 
for awards in which the Federal share 
of the project exceeds $100,000 and the 
cumulative amount of such transfers 
exceeds or is expected to exceed ten 
percent of the total budget as last ap- 
proved by the Department. The Depart- 
ment will not permit a transfer that 
would cause any Federal appropriation 
or part thereof to be used for purposes 
other than those consistent with the 
original intent of the appropriation. 

(e) All other changes to nonconstruc- 
tion budgets, except for the changes de- 
scribed in paragraph (9) of this section, 
do not require prior approval. 

( f )  For construction awards, recipi- 
ents must request prior written ap- 
proval promptly from the Department 
for budget revisions whenever para- 
graph (f) (l), (2) or (3) of this section 
apply. 

(1) The revision results from changes 
in the scope or the objective of the 
project or program. 

(2) The need arises for additional De- 
partment funds to complete the 
project. 

(3) A revision is desired which in- 
volves specific costs for which prior 
written approval requirements may be 
imposed consistent with applicable 
OMB cost principles listed in 970.27. 

(g) When the Department makes an 
award that provides support for both 
construction and nonconstruction 
work, the Department will require the 
recipient to request prior approval 
from the Department before making 
any fund or budget transfers between 
the two types of work supported. 

(h) For both construction and non- 
construction awards, the Department 
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will require recipients to notify the De- 
partment in writing promptly when- 
ever the amount of Federal authorized 
funds is expected t o  exceed the needs of 
the recipient for the project period by 
more than $5000 or five percent of the 
award, whichever is greater. This noti- 
fication will not be required if  an appli- 
cation for additional funding is sub- 
mitted for a continuation award. 

(i) When requesting approval for 
budget revisions, recipients must use 
the budget forms that were used in the 
application unless the Department in- 
dicates a letter of request suffices. 

(j) Within thirty calendar days from 
the date of receipt of the request for 
budget revisions, the Department will 
review the request and notify the re- 
cipient whether the budget revisions 
have been approved. If the revision is 
still under consideration at the end of 
thirty calendar days, the Department 
will inform the recipient in writing of 
the date when the recipient may expect 
the decision. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57931, Nov. 24, 19951 

5 70.26 Non-Federal audits. 
. .(a) Recipients a n d  subrecipients that 
are institutions of higher education or 
other non-profit organizations (includ- 
ing hospitals) shall be subject to the 
audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501-7507) and revised OMB 
Circular A-133, “Audits of States, 
Local Governments, and Non-Profit Or- 
ganizations.” 

(b) State and local governments shall 
be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501- 
7507) and revised OMB Circular A-133, 
“Audits of States, Local Governments, 
and Non-Profit Organizations.” 

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A-133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(d) Commercial organizations must 
follow the audit threshold in revised 
OMB Circular A433 in determining 
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clude independent research and devel- 
opment costs covered by paragraph 
(b)(2) of this section, or preaward costs 
covered by Attachment B, Paragraph 
33 of OMB Circular A-122. 

(2) Independent Research and Develop- 
ment casts. Independent research and 
development shall must be allocated 
i ts  proportionate share of indirect 
costs on the same basis as  the alloca- 
tion of indirect costs to  sponsored re- 
search and development. The costs of 
independent research and development, 
including its proportionate share of in- 
direct costs, are unallowable. 

8 70.28 Period of availability of funds. 
Where a funding period is specified, a 

recipient must charge to  the grant 
only allowable costs resulting from ob- 
ligations incurred during the funding 
period and any pre-award costs author- 
ized by the Department. 

PROPERTY STANDARDS 

8 70.30 Purpose of property standards. 
Sections 70.31 through 70.37 sets forth 

uniform standards governing manage- 
ment and disposition of property fur- 
nished by the Federal Government 
whose cost was charged to a project 
supported by a Federal award. The De- 
partment will require recipients t o  ob- 
serve these standards under awards and 
will not impose additional require- 
ments, unless specifically required by 
Federal statute. The recipient may use 
i ts  own property management stand- 
ards and procedures provided i t  ob- 
serves the provisions of $0 70.31 through 
70.37. 

8 70.31 Insurance coverage. 
Recipients must, at a minimum, pro- 

vide the equivalent insurance coverage 
for real property and equipment ac- 
quired with Federal funds as provided 
to property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award. 

§ 70.32 Real property. 
(a) Title to real property will vest in 

the recipient subject to the condition 
that the recipient use the real property 
for the authorized purpose of the 
project as long as it is needed and will 

whether to  conduct an  audit in accord- 
ance with Government Auditing Stand- 
ards. 
162 FR 45939, 45942, Aug. 29, 19971 

8 70.27 Allowable costs. 
(a) For each kind of recipient, there 

is a set  of Federal principles for deter- 
mining allowable costs. Allowability of 
costs must be determined in accord- 
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or Federally-recognized Indian 
tribal governments is determined in 
accordance with the provisions of OMB 
Circular A-87, “Cost Principles for 
State and Local Governments.” The al- 
lowability of costs incurred by non- 
profit organizations is determined in 
accordance with the provisions of OMB 
Circular A-122, “Cost Principles for 
Non-Profit Organizations.” The allow- 
ability of costs incurred by institutions 
of higher education is determined in 
accordance with the provisions of OMB 
Circular A-21, “Cost Principles for 
Educational Institutions.” The allow- 
ability of costs incurred by commercial 
organizations and those non-profit or- 
ganizations listed in Attachment C to  
Circular A-122 is determined in accord- 
ance with the provisions of the Federal 
Acquisition Regulation (FAR) at 48 
CFR part 31. 

(b) OMB Circular A-122 does not 
cover the treatment of bid and proposal 
costs or independent research and de- 
velopment costs. The following rules 
apply t o  these costs for non-profit or- 
ganizations subject to  the Circular. 

(1) Bid and proposal costs. Bid and pro- 
posal costs are the immediate costs of 
preparing bids, proposals, and applica- 
tions for Federal and non-Federal 
awards, contracts, and agreements, in- 
cluding the development of scientific, 
costs, and other data needed t o  support 
the bids, proposals, and applications. 
Bid and proposal costs of the current 
accounting period are all allowable as 
indirect costs. Bid and proposal costs 
of past accounting periods are unallow- 
able in the current period. However, i f  
the recipient’s established practice is 
to  treat these costs by some other 
method, they may be accepted if  they 
are found t o  be reasonable and equi- 
table. Bid and proposal costs do not in- 
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not encumber the property without ap- 
proval of the Department. 

(b) The recipient must obtain written 
approval by the Department for the use 
of real property in other Federally- 
sponsored projects when the recipient 
determines that the property is no 
longer needed for the purpose of the 
original project. Use in other projects 
will  be limited to those under Feder- 
ally-sponsored projects (Le.. awards) or 
programs that have purposes con- 
sistent with those authorized for sup- 
port by the Department. 

(c) When the real property is no 
longer needed as provided in para- 
graphs (a) and (b) of this section, the 
recipient must request disposition in- 
structions from the Department. The 
Department will observe one or  more of 
the following disposition instructions. 
(1) The recipient may be permitted t o  

retain title without further obligation 
to the Federal Government after it 
compensates the Federal Government 
for that percentage of the current fair 
market value of the property attrib- 
utable to the Federal participation in 
the project. 

(2) The recipient may be directed to 
sell the property under guidelines pro- 
vided by the Department and pay the 
Federal Government for that  percent- 
age of the current fair market value of 
the property attributable to the Fed- 
eral participation in the project (after 
deducting actual and reasonable selling 
and fix-up expenses, if any, from the 
sales proceeds). When the recipient is 
authorized or required to  sell the prop- 
erty, proper sales procedures must be 
established that provide for competi- 
tion to the extent practicable and re- 
sult in the highest possible return. 

(3) The recipient may be directed to 
transfer title to the property to the 
Federal Government or t o  an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable per- 
centage of the current fair market 
value of the property. 

§ 70.33 Federally-owned and exempt 

(a) Federally-owned property. (1) Title 
to Federally-owned property remains 
vested in the Federal Government. Re- 
cipients may be required by the terms 

property. 

28 CFR Ch. I (7-1-07 Edition) 

and conditions of the award, to submit 
annually an inventory listing of Feder- 
ally-owned property in their custody t o  
the Department. Upon completion of 
the award or when the property is no 
longer needed, the recipient must re- 
port the property t o  the Department 
for further Federal agency utilization. 

(2) If the Department has no further 
need for the property, it will be de- 
clared excess and reported to the Gen- 
eral Services Administration, unless 
the Department has statutory author- 
ity to dispose of the property by alter- 
native methods (e.g., the authority 
provided by the Federal Technology 
Transfer Act (15 U.S.C. 3710 (I)) to do- 
nate research equipment to edu- 
cational and non-profit organizations 
in accordance with Exec. Order No. 
12821, “Improving Mathematics and 
Science Education in Support of the 
National Education Goals.”) Appro- 
priate instructions shall be issued to 
the recipient by the Department. 

(b) Exempt property. When statutory 
authority exists, the Department may 
vest title to property acquired with 
Federal funds in the recipient without 
further obligation to the Federal Gov- 
ernment when such property is “ex- 
empt property.” 
[Order No. 1980-95, 60 FR 38242, July 26. 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

§ 70.34 Equipment. 
(a) Title to equipment acquired by a 

recipient with Federal funds will vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient must not use equip- 
ment acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient must use the equip- 
ment in the project or program for 
which it was acquired as long as need- 
ed, whether or not the project or pro- 
gram continues t o  be supported by Fed- 
eral funds and must not encumber the 
property without approval of the De- 
partment. When no longer needed for 

270 



Department of Justice 

the original project or program, the re- 
cipient must use the equipment in con- 
nection with its other Federally-spon- 
sored activities, in the following order 
of priority: 

(1) Activities sponsored by the De- 
partment which funded the original 
project, then 

(2) Activities sponsored by other Fed- 
eral awarding agencies. 

(d) During the time that equipment 
is used on the project or program for 
which it was  acquired, the recipient 
must make it available for use on other 
projects or programs if  such other use 
will not interfere with the work on the 
project or program for which the equip- 
ment was originally acquired. First 
preference for such other use must be 
given to other projects or programs 
sponsored by the Department. Second 
preference must be given t o  projects or 
programs sponsored by other Federal 
awarding agencies. If the equipment is 
owned by the Federal Government, use 
on other activities not sponsored by 
the Federal Government may be per- 
missible if authorized in writing by the 
Department. User charges must be 
treated as program income. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment to be replaced as trade-in or 
sell the equipment and use the pro- 
ceeds to offset the costs of the replace- 
ment equipment subject to the written 
approval of the Department. 

(f) The recipient’s property manage- 
ment standards for equipment acquired 
with Federal funds and Federally- 
owned equipment must include all of 
the following: 

(1) Equipment records must be main- 
tained accurately and must include the 
following information: 

(i) A description of the equipment. 
(ii) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi- 
fication number. 

(iii) Source of the equipment, includ- 
ing the award number. 

(iv) Whether title vests in the recipi- 
ent or the Federal Government. 

(v) Acquisition date (or date re- 
ceived, i f  the equipment was furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
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participation in the cost of the equip- 
ment (not applicable to equipment fur- 
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa- 
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in- 

cluding date of disposal and sales price 
or the method used to determine cur- 
rent fair market value where a recipi- 
ent compensates the Department for 
i ts  share. 

(2) Equipment owned by the Federal 
Government must be identified to indi- 
cate Federal ownership. 

(3) A physical inventory of equipment 
must be taken and the results rec- 
onciled with the equipment records an- 
nually. Any differences between quan- 
tities determined by the physical in- 
spection and those shown in the ac- 
counting records must be investigated 
to determine the causes of the dif- 
ference. The recipient must, in connec- 
tion with the inventory, verify the ex- 
istence, current utilization, and con- 
tinued need for the equipment. 

(4) A control system must be in effect 
to insure adequate safeguards to pre- 
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment must be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient must promptly notify the De- 
partment. 

(5) Adequate maintenance procedures 
must be implemented to keep the 
equipment in good condition. 

(6) Where the recipient is authorized 
or required t o  sell the equipment, prop- 
er sales procedures must be established 
which provide for competition t o  the 
extent practicable and result in the 
highest possible return. 

(g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac- 
cordance with the following standards. 
F o r  equipment with a current per unit 
fair market value of $5,000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to the Department or i ts  suc- 
cessor. The amount of compensation 
must be computed by applying the per- 
centage of Federal participation in the 
cost of the original project or  program 
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to the current fair market value of the 
equipment. If the recipient has no need 
for the equipment, the recipient must 
request disposition instructions from 
the Department. The Department will 
determine whether the equipment can 
be used t o  meet the agency’s require- 
ments. If no requirement exists within 
that agency, the availability of the 
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envise made known to the recipient in 
writing. 

(ii) The Department will issue dis- 
position instructions within 120 cal- 
endar days after receipt of a final in- 
ventory. The final inventory must list 
all equipment acquired with grant 
funds and Federally-owned equipment. 
If the Department fails t o  issue disposi- 
tion instructions within the 120 cal- 
endar day period, the recipient may 
apply the standards of this section, as 
appropriate. 

(iii) When the Department exercises 
its right to take title, the equipment is 
subject t o  the provisions for Federally- 
owned equipment. 

$70.35 Supplies and other expendable 
Property. 

(a) Title t o  supplies and other ex- 
pendable property vests in the recipi- 
ent upon acquisition. If there is a resid- 
ual inventory of unused supplies ex- 
ceeding $5000 in total aggregate value 
upon termination or completion of the 
project or program and the supplies are 
not needed for any other Federally- 
sponsored project or program, the re- 
cipient may retain the supplies for use 
on non-Federal sponsored activities or 
sell them, but must, in either case, 
compensate the Federal Government 
for i ts  share. The amount of compensa- 
tion must be computer in the same 
manner as for equipment. 

(b) The recipient must not use sup- 
plies acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute as long as 
the Federal Government retains an  in- 
terest in the supplies. 

0 70.36 Intangible property. 
(a) The recipient may copyright any 

work that is subject t o  copyright and 
was developed, or for which ownership 
was purchased, under an award. The 
Department reserves a royalty-free, 
nonexclusive and irrevocable right to 
reproduce, publish, or otherwise use 
the work for Federal purposes, and to 
authorize others to  do so. 

(b) Recipients are subject to applica- 
ble regulations governing patents and 
inventions, including government-wide 

equipment must be reported t o  the 
General Services Administration by 
the Department to determine whether 
a requirement for the equipment exists 
in other Federal agencies. The Depart- 
ment will issue instructions to the re- 
cipient no later than 120 calendar days 
after the recipient’s request and the 
following procedures will govern. 
(1) If so  instructed or if disposition 

instructions are not issued within 120 
calendar days after the recipient’s re- 
quest, the recipient may sell the equip- 
ment and reimburse the Department an 
amount computed by applying to the 
sales proceeds the percentage of Fed- 
eral participation in the cost of the 
original project or program. However, 
the recipient may be permitted to de- 
duct and retain from the Federal share 
$500 or ten percent of the proceeds, 
whichever is less, for the recipient’s 
selling and handling expenses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re- 
cipient may be reimbursed by the Fed- 
eral Government by an amount which 
is computed by applying the percent- 
age of the recipient’s participation in 
the cost of the original project or pro- 
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or interim storage costs in- 
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient may be reimbursed by the De- 
partment for such costs incurred in its 
disposition. 

(4) The Department reserves the 
right to transfer the title to the Fed- 
eral Government or t o  a third party 
named by the Federal Government 
when such third party is otherwise eli- 
gible under existing statutes. Such 
transfer will be subject to the following 
standards. 

(i) The equipment must be appro- 
priately identified in the award or oth- 
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regulations issued by the Department 
of Commerce at 37 CFR part 401, 
“Rights t o  Lnventions Made by Non- 
profit Organizations and Small Busi- 
ness Firms Under Government Grants, 
Contracts and Cooperative Agree- 
ments.” 

(c) The Department has the right to: 
(1) Obtain, reproduce, publish or oth- 

erwise use the data first produced 
under an award; and 

(2) Authorize others to receive, repro- 
duce, publish, or otherwise use such 
data for Federal purposes. 

(d)(l) In addition, in response to a 
Freedom of Information Act (FOIA) re- 
quest for research data relating to pub- 
lished research findings produced under 
an award that were used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law, the Departmental awarding agen- 
cy shall request, and the recipient shall 
provide, within a reasonable time, the 
research data so that they can be made 
available to  the public through the pro- 
cedures established under the FOIA. If 
the Departmental awarding agency ob- 
tains the research data solely in re- 
sponse t o  a FOIA request, the agency 
may charge the requester a reasonable 
fee, equaling the full incremental cost 
of obtaining the research data. This fee 
should reflect costs incurred by the 
agency, the recipient, and applicable 
subrecipients. This fee is in addition to 
any fees the agency may assess under 
the FOIA (5 U.S.C. 552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (d): 

(i) Research data is defined as the re- 
corded factual material commonly ac- 
cepted in the scientific community as 
necessary to validate research findings, 
but not any of the following: prelimi- 
nary analyses, drafts of scientific pa- 
pers, plans for future research, peer re- 
views, or communications with col- 
leagues. This “recorded” material ex- 
cludes physical objects (e.g., laboratory 
samples). Research data also do not in- 
clude: 

(A) Trade secrets, commercial infor- 
mation, materials necessary t o  be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 
(B) Personnel and medical informa- 

tion and similar information the dis- 
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closure of which would constitute a 
clearly unwarranted invasion of per- 
sonal privacy, such as information tha t  
could be used t o  identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech- 
nical journal; or 

(B) A Federal agency publicly and of- 
ficially cites the research findings in 
support of an agency action that has 
the force and effect of law. 

(iii) Used by the Federal Government in 
developing an agency action that has the 
force and effect of law is defined as when 
an agency publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(e) Title t o  intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi- 
tion in the recipient. The recipient 
must use that property for the origi- 
nally-authorized purpose, and the re- 
cipient must not encumber the prop- 
erty without approval of the Depart- 
ment. When no longer needed for the 
originally authorized purpose, disposi- 
tion of the intangible property must 
occur in accordance with the provi- 
sions of §70,34(g). 
[Order No. 1980-95, 60 FR 38242, July 26, 1995;, 
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995; 
Order No. 2289-2000, 65 FR 14407, 14410, Mar. 
16, 20001 

8 70.37 Property trust relationship. 
Real property, equipment, intangible 

property and debt instruments that  are 
acquired or improved with Federal 
funds must be held in trust by the re- 
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
Recipients are required to record liens 
or other appropriate notices of record 
to indicate that personal or real prop- 
erty has been acquired or improved 
with Federal funds and that use and 
disposition conditions apply t o  the 
property. 
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PROCUREMENT STANDARDS 

$70.40 Purpose of procurement stand- 

Sections 70.41 through 70.48 set forth 
standards for use by recipients in es- 
tablishing procedures for the procure- 
ment of supplies and other expendable 
property, equipment, real property and 
other services with Federal funds. 
These standards are furnished t o  en- 
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex- 
ecutive orders. No additional procure- 
ment standards will be imposed by the 
Department upon recipients, unless 
specifically required by Federal statute 
or executive order or approved by OMB. 

8 70.41 Recipient responsibilities. 
The standards contained in this sec- 

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract@). The recipient is 
the responsible authority, without re- 
course to the Department, regarding 
the settlement and satisfaction of all 
contractual and administrative issues 
arising out of procurements entered 
into in support of an award or other 
agreement. This includes disputes, 
claims, protests of award, source eval- 
uation or other matters of a contrac- 
tual nature. Matters concerning viola- 
tion of statute are to be referred to 
such Federal, State or local authority 
as may have proper jurisdiction. 

8 70.42 Codes of conduct. 
The recipient must maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if  a real or  
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga- 
nization which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an award. The 
officers, employees, and agents of the 

ards. 
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recipient shall neither solicit nor ac- 
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreements. However, re- 
cipients may set standards for situa- 
tions in which the financial interest is 
not substantial or the g i f t  is an unso- 
licited item of nominal value. The 
standards of conduct must provide for 
disciplinary actions to  be applied for 
violations of such standards by offi- 
cers, employees, or agents of the re- 
cipient. 

5 70.4s Competition. 
All procurement transactions must 

be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
must be alert to organizational con- 
flicts of interest as well as noncompeti- 
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform- 
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals must 
be excluded from competing for such 
procurements. Awards must be made to 
the bidder or offeror whose bid or  offer 
is responsive to the solicitation and is 
most advantageous to the recipient, 
price, quality and other factors consid- 
ered. Solicitations must clearly set 
forth all requirements that  the bidder 
or offeror must fulfill in order for the 
bid or  offer to be evaluated by the re- 
cipient. Any and all bids or offers may 
be rejected when it is in the recipient’s 
interest to do so. 

$70.44 Procurement procedures. 
(a) All recipients must establish writ- 

ten procurement procedures. These 
procedures must provide for, at a min- 
imum, that paragraphs (a) (l), (2), and 
(3) of this section apply. 

(1) Recipients avoid purchasing un- 
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter- 
natives to  determine which would be 
the most economical and practical pro- 
curement for the Federal Government. 

(3) Solicitations for goods and serv- 
ices provide for all of the following: 
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(i) A clear and accurate description 
of the technical requirements for the 
material, product or service t o  be pro- 
cured. In competitive procurements, 
such a description must not contain 
features which unduly restrict com- 
petition. 

(ii) Requirements which the bidder/ 
offeror must fulfill and all other fac- 
tors  t o  be used in evaluating bids or 
proposals. 

(iii) A description, whenever prac- 
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of “brand 
name or equal” descriptions that bid- 
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to the extent prac- 
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi- 
ronment and are energy efficient. 

(b) Positive efforts must be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos- 
sible. Recipients of Federal awards 
must take all of the following steps to 
further this goal. 
(1) Ensure that small businesses, mi- 

nority-owned firms, and women’s busi- 
ness enterprises are used t o  the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con- 
tracts t o  encourage and facilitate par- 
ticipation by small businesses, minor- 
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter- 
prises. 

(4) Encourage contracting with con- 
sortiums of small businesses, minority- 
owned firms and women’s business en- 
terprises when a contract is too large 

5 70.44 

for one of these firms to handle individ- 
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor- 
i ty Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or- 
ders, and incentive contracts) may be 
determined by the recipient and must 
be appropriate for the particular pro- 
curement and for promoting the best 
interest of the program or project in- 
volved. The “cost*plus-a-percentage-of- 
cost” or “percentage of construction 
cost” methods of contracting must not 
be used. 

(d) Contracts must be made only with 
responsible contractors who possess 
the potential ability to perform suc- 
cessfully under the terms and condi- 
tions of the proposed procurement. 
Consideration must be given t o  such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by agencies’ im- 
plementation of Exec. Order No. 12549 
and 12689, “Debarment and Suspen- 
sion.” 

(e) Recipients must, on request, 
make available for the Department, 
pre-award review and procurement doc- 
uments, such as request for proposals 
or invitations for bids, independent 
cost estimates, etc., when any of the 
following conditions apply. 

(1) A recipient’s procurement proce- 
dures or operation fails to comply with 
the procurement standards in the De- 
partment’s regulation. 

(2) The procurement is expected t o  
exceed the small purchase threshold 
fixed at 41 U.S.C. 403(11) (currently 
$25,000) and is to be awarded without 
competition o r  only one bid or offer is 
received in response to a solicitation. 

(3) The procurement, which is ex- 
pected to exceed the small purchase 
threshold, specifies a “brand name” 
product. 
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(4) The proposed award over the 
small purchase threshold is t o  be 
awarded to other than the apparent 
low bidder under a sealed bid procure- 
ment. 
(5) A proposed contract modification 

changes the scope of a contract or in- 
creases the contract amount by more 
than the amount of the small purchase 
threshold. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

5 70.45 Cost and price analysis. 
Some form of cost o r  price analysis 

must be made and documented in the 
procurement files in connection with 
every procurement action. Price anal- 
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re- 
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability. 

5 70.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur- 
chase threshold must include the fol- 
lowing at a minimum: 

(a) Basis for contractor selection, 
(b) Justification for lack of competi- 

tion when competitive bids or offers 
are not obtained, and 

(c) Basis for award cost or price. 

5 70.47 Contract administration. 
A system for contract administration 

must be maintained to ensure con- 
tractor conformance with the terms, 
conditions and specifications of the 
contract and to ensure adequate and 
timely follow up of all purchases. R e  
cipients must evaluate contractor per- 
formance and document, as appro- 
priate, whether contractors have met 
the terms, conditions and specifica- 
t ions of the contract. 

5 70.48 Contract provisions. 
The recipient must include, in addi- 

tion t o  provisions t o  define a sound and 
complete agreement, the following pro- 
visions in all contracts. The following 
provisions must also be applied to sub- 
contracts. 

28 CFR Ch. I (7-1-07 Edition) 

(a) Contracts in excess of the small 
purchase threshold must contain con- 
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro- 
priate. 

(b) All contracts in excess of the 
small purchase threshold must contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination must be effected 
and the basis for settlement. In addi- 
tion, such contracts must describe con- 
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
must provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub- 
contracts exceeding $100,000, the De- - 
partment may accept the bonding pol- 
icy and requirements of the recipient, 
provided the Department has made a 
determination that the Federal Gov- 
ernment’s interest is adequately pro- 
tected. If such a determination has not 
been made, the minimum requirements 
are to be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The “bid guarantee” must con- 
sist of a firm commitment such as a 
bid bond, certified check, or other ne- 
gotiable instrument accompanying a 
bid as assurance that the bidder must, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A “performance bond” 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 
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(3) A payment bond on the part of the 
contractor for 100 percent of the con- 
tract price. A “payment bond” is one 
executed in connection with a contract 
to assure payment as required by stat- 
ute of all persons supplying labor and 
material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required in the 
situations described herein, the bonds 
must be obtained from companies hold- 
ing certificates of authority as accept- 
able sureties pursuant to 31 CFR part 
223, “Surety Companies Doing Business 
with the United States.” 

(d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients must 
include a provision t o  the effect that 
the recipient, the Department, the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, must have access t o  
any books, documents, papers and 
records of the contractor which are di- 
rectly pertinent to a specific program 
for the purpose of making audits, ex- 
aminations, excerpts and tran- 
scriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors must contain. the. pro- 
curement provisions of appendix A to 
this part as applicable. 

REPORTS AND RECORDS 
1 70.50 Purpose of reports and records. 

Sections 70.51 through 70.53 set forth 
the procedures for monitoring and re- 
porting on the recipient’s financial and 
program performance and the nec- 
essary standard reporting forms. They 
also set forth record retention require- 
ments. 

170.51 Monitoring and reporting pro- 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ- 
i ty  supported by the award. Recipients 
must monitor subawards to ensure sub- 
recipients have met the audit require- 
ments as delineated in § 70.26. 

(b) Performance reports must be sub- 
mitted based on each calendar quarter. 
Reports are due thirty days after the 
reporting period, unless stated dif- 

gram performance. 
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ferently in the terms and conditions of 
the award. The final performance re- 
ports are due ninety calendar days 
after the expiration or termination of 
the award. 

(c) Performance reports must con- 
tain, for each award, brief information 
on each of the following. 

(1) A comparison of actual accom- 
plishments with the goals and objec- 
tives established for the period, the 
findings of the investigator, o r  both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com- 
putation of unit costs. 

(2) Reasons why established goals 
were not.met, if appropriate. 

(3) Other pertinent information in- 
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(d) Recipients are required to  submit 
the original and two copies of perform- 
ance reports. 

(e) Recipients must immediately no- 
tify the department, in writing, of de- 
velopments that have a significant im- 
pact on the award-supported activities. 
Also, written notification must be 
given in the case of problems, delays, 
or adverse conditions which materially 
impair the ability to meet the objec- 
tives of the award. This notification 
must include a statement of the action 
taken or contemplated, and any assist- 
ance needed to resolve the situation. 

(f) The Department will make site 
visits, as needed. 
(9) The Department will comply with 

clearance requirements of 5 CFR part 
1320 when requesting performance data 
from recipients. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

I 70.52 Financial reporting. 
(a) The following forms or such other 

forms as may be approved by OMB are 
authorized for obtaining financial in- 
formation from recipients. 

(1) SF-269 or SF-269A, Financial Sta- 
tus Report. 

(i) Recipients are required to use the 
SF-269 or SF-269A to report the status 
of funds for all nonconstruction 
projects or programs. 
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annually, from the date of the submis- 
sion of the quarterly or annual finan- 
cial report, as authorized by the De- 
partment. The only exceptions are the 
following: 

(1) If any litigation, claim, or audit is 
started before the expiration of the 
three year period, the records must be 
retained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
must be retained for three years after 
final disposition. 

(3) When records are transferred to or 
maintained by the Department, the 
three year retention requirement is not 
applicable to the recipient. 
(4) Indirect cost rate proposals, cost 

allocations plans, etc. as specified in 
§70.53(g). 

(c) Copies of original records may be 
substituted for the original records if 
authorized by the Department. 

(d) The Department will request 
transfer of certain records to its cus- 
tody from recipients when it deter- 
mines that the records possess long 
term retention value. However, in 
order t o  avoid duplicate recordkeeping, 
the Department will make arrange- 
ments for recipients to retain any 
records that are continuously needed 
for joint use. 

(e) The Department, i ts  Inspector 
General, Comptroller General of the 
United States, or any of their duly au- 
thorized representatives, have the 
right of timely and unrestricted access 
to any books, documents, papers, or 
other records of recipients that are per- 
tinent to the awards, in order to make 
audits, examinations, excerpts, tran- 
scripts and copies of such documents. 
This right also includes timely and rea- 
sonable access to a recipient’s per- 
sonnel for the purpose of interview and 
discussion related to such documents. 
The rights of access in this paragraph 
are not limited to the required reten- 
tion period, but must last as long as 
records are retained. 

( f )  Unless required by statute, the 
Department will not place restrictions 
on recipients that limit public access 
t o  the records of recipients that  are 
pertinent t o  a n  award, except when the 

(ii) Reports must be on an accrual 
basis. Recipients are not required t o  
convert their accounting system, but 
must develop such accrual information 
through best estimates based on an 
analysis of the documentation on hand. 

(iii) The Department requires the 
SF-269, SF-269A, or turnaround docu- 
ment to be submitted no later than 
forty five days after the calendar quar- 
ter. The final report is due ninety days 
from the end date of the award. 

(b) When the Department needs addi- 
tional information or more frequent re- 
ports, the following will be observed. 

(1) When additional information is 
needed to comply with legislative re- 
quirements, the Department will issue 
instructions to require recipients t o  
submit such information under the 
“Remarks” section of the reports. 

(2) When the Department determines 
that a recipient’s accounting system 
does not meet the standards in 570.21, 
additional pertinent information to 
further monitor awards will be ob- 
tained upon written notice to the re- 
cipient until such time as the system is 
brought up to standard. The Depaxt- 
ment, in obtaining this information, 
will comply with report clearance re- 
quirements of 5 CFR part  1320. 

(3) The Department will accept the 
identical information from the recipi- 
ents in machine readable format or 
computer printouts or electronic out- 
puts in lieu of prescribed formats. 

(4) The Department will provide com- 
puter or electronic outputs to recipi- 
ents when such expedites or contrib- 
utes to the accuracy of reporting. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 199b95, 60 FR 57932, Nov. 24, 19951 

$70.53 Retention and access require- 

(a) This section sets forth require- 
ments for record retention and access 
t o  records for awards to recipients. The 
Department will not impose any other 
record retention or access require- 
ments upon recipients. 

(b) Financial records, supporting doc- 
uments, statistical records, and all 
other records pertinent to an award 
must be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 

ments for records. 
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Department can demonstrate that such 
records must be kept confidential and 
would have been exempted from disclo- 
sure pursuant to the Freedom of Infor- 
mation Act (5 U.S.C. 552) if the records 
had belonged to the Department. 

(g) Indirect cost rate proposals, cost 
allocation plans, etc. Paragraphs (g)(l) 
and (g)(2) of this section apply to the 
following types of documents, and their 
supporting records: Indirect cost rate 
computations or proposals, cost alloca- 
tion plans, and any similar accounting 
computations of the rate a t  which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 

(1) I f  submitted for negotiation. If  the 
recipient submits to the Department or 
the subrecipient submits t o  the recipi- 
ent the proposal, plan, or other com- 
putation to form the basis for negotia- 
tion of the rate, then the three year re- 
tention period for its supporting 
records starts on the date of such sub- 
mission. 

(2) I f  not submitted f o r  negotiation. If 
the recipient is not required t o  submit 
to the Department or the subrecipient 
is not required to submit to the recipi- 
ent the proposal, plan, or other com- 
putation for negotiation purposes, then 
the three year retention period for the 
proposal, plan, or other computation 
and i ts  supporting records starts at the 
end of the fiscal year (or other ac- 
counting period) covered by the pro- 
posal, plan, or other computation. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24. 19951 

TERMINATION AND ENFORCEMENT 

8 70.60 Purpose of termination and en- 

Sections 70.61 and 70.62 set forth uni- 
form suspension, termination and en- 
forcement procedures. 

5 70.61 Termination. 
(a) Awards may be terminated in 

whole or in part only i f  paragraph (a) 
(l), (2) or (3) of this section apply. 

(1) By the Department, i f  a recipient 
materially fails to comply with the 
terms and conditions of an award. 

(2) By the Department with the con- 
sent of the recipient, in which case the 

forcement. 

8 70.62 

two parties must agree upon the termi- 
nation conditions, including the effec- 
tive date and, in the case of partial ter- 
mination, the portion t o  be termi- 
nated. 

(3) By the recipient upon sending to 
the Department written notification 
setting forth the reasons for such ter- 
mination, the effective date, and, in 
the case of partial termination, the 
portion to be terminated. However, if  
the Department determines in the case 
of partial termination that the reduced 
or modified portion of the grant will 
not accomplish the purposes for which 
the grant was made, it may terminate 
the grant in its entirety under either 
paragraph (a) (1) or (2) of this section. 

(b) If costs are allowed under an. 
award, the responsibilities of the re- 
cipient referred to in 570.71(a), includ- 
ing those for property management as 
applicable, must be considered in the 
termination of the award, and provi- 
sion must be made for continuing re- 
sponsibilities of the recipient after ter- 
mination, as appropriate. 

8 70.62 Enforcement. 
(a) Remedies for  noncompliance. If  a re- 

cipient materially fails to comply with 
the terms and conditions of an  award, 
whether stated in a Federal statute, 
regulation, assurance, application, or 
notice of award, the Department will, 
in addition t o  imposing any of the spe- 
cial conditions outlined in 570.14, take 
one or more of the following actions, as 
appropriate in the circumstances. 

(1) Temporarily withhold cash pay- 
ments pending correction of the defi- 
ciency by the recipient or more severe 
enforcement action by the Department. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 
(3) Wholly or partly suspend or ter- 

minate the current award. 
(4) Withhold further awards for the 

project or program. 
(5) Take other remedies that may be 

legally available. 
(b) Hearings and appeals. In taking an 

enforcement action, the Department 
will provide the recipient an oppor- 
tunity for hearing, appeal, or other ad- 
ministrative proceeding to which the 
recipient is entitled under any statute 
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or regulation applicable to the action 
involved. 

(c) Effects of suspension and termi- 
nation. Costs of a recipient resulting 
from obligations incurred by the re- 
cipient during a suspension or after 
termination of an award are not allow- 
able unless the Department expressly 
authorizes them in the notice of sus- 
pension or termination or subse- 
quently. Other recipient costs during 
suspension or after termination which 
are necessary and not reasonably 
avoidable are allowable if  paragraphs 
(c) (1) and (2) of this section apply. 

(1) The costs result from obligations 
which were properly incurred by the re- 
cipient before the effective date of sus- 
pension or  termination, are not in an- 
ticipation of it,  and in the case of a ter- 
mination, are noncancellable. 

(2) The costs would be allowable if 
the award were not suspended or ex- 
pired normally at the end of the fund- 
ing period in which the termination 
takes effect. 

(d) Relationship to  debarment and sus- 
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
-Exec. Order No. 12549 and 12689 and the 
Department implementing regulations 
(see $70.13). 

- 

[Order No. 1980-95, 60 FR 38242. July 26, 1905: 
Order No. 1998-95. 60 FR 57932, Nov. 24, 19951 

Subpart D-After-the-Award 
Requirements 

§ 70.70 Purpose. 
Sections 70.71 through 70.73 contain 

closeout procedures and other proce- 
dures for subsequent disallowances and 
adjustments. 

§ 70.71 Closeout procedures. 
(a) Recipients must submit, within 90 

calendar days after the date of comple- 
tion of the award, all financial, per- 
formance, and other reports as required 
by the terms and conditions of the 
award. The Department may approve 
extensions when requested in writing 
by the recipient. 

(b) Unless the Department authorizes 
an extension, a recipient must liq- 
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uidate all obligations incurred under 
the award not later than ninety cal- 
endar days after the funding period or 
the date of completion as specified in 
the terms and conditions of the award 
or in agency implementing instruc- 
tions. 

(c) The Department will make 
prompt payments to  a recipient for al- 
lowable reimbursable costs under the 
award being closed out. 

(d) The recipient must promptly re- 
fund any balances of unobligated cash 
that the Department has advanced or 
paid and that is not authorized to  be 
retained by the recipient for use in 
other projects. OMB Circular A-129 
governs unreturned amounts that  be- 
come delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Depart- 
ment will make a settlement for any 
upward or downward adjustments to 
the Federal share of costs after close- 
out reports are received. 

(f) The recipient must account for 
any real and personal property ac- 
quired with Federal funds or received 
from the Federal Government in ac- 
cordance with f&70.31 through 70.37. 

(g) In the event a final audit has not 
been performed prior to the closeout of 
an  award, the Department retains the 
right to recover an appropriate amount 
after fully considering the rec- 
ommendations on disallowed costs re- 
sulting from the final audit. 

§ 70.72 Subsequent adjustments and 

(a) The closeout of an award does not 
affect any of the following. 

(1) The right of the Department to 
disallow costs and recover funds on the 
basis of a later audit or other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

continuing responsibilities. 

(3) Audit requirements in $70.26, 
(4) Property management require- 

ments in §$ 70.31 through 70.37. 
(5) Records retention as required in 

670.53. 
(b) After closeout of an award, a rela- 

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the Depart- 
ment and the recipient, provided the 
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responsibilities of the recipient re- 
ferred t o  in §70.73(a), including those 
for property management as applica- 
ble, are considered and provisions made 
for continuing responsibilities of the 
recipient, as  appropriate. 

570.73 Collection of amounts due. 
(a) Any funds paid to  a recipient in 

excess of the amount t o  which the re- 
cipient is finally determined t o  be enti- 
tled under the terms and conditions of 
the award constitute a debt t o  the Fed- 
eral Government. If  not paid within a 
reasonable period after the demand for 
payment, the Department may reduce 
the debt by paragraph (a) (l), (2) or (3) 
of this section. 

(1) Making an administrative offset 
against other requests for reimburse- 
ments. 

(2) Withholding advance payments 
otherwise due to  the recipient. 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the Department may charge inter- 
est on an overdue debt in accordance 
with 4 CFR chapter 11, “Federal Claims 
Collection Standards.” 

APPEND= A TO PART  CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient in- 
cluding small purchases, must contain the 
following provisions as applicable: 

1. Equal Employment Opportunity-All con- 
tracts must contain a provision requiring 
compliance with Exec. Order No. 11246, 
“Equal Employment Opportunity,” as 
amended by Exec. Order No. 11375, “Amend- 
ing Executive Order 11246 Relating to Equal 
Employment Opportunity,” and as supple- 
mented by regulations at 41 CFR part 60, 
“Office of Federal Contract Compliance Pro- 
grams, Equal Employment Opportunity, De- 
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repair of public work, to give up any part of 
the compensation to which he is otherwise 
entitled. The recipient must report all sus- 
pected or reported violations to the Depart- 
ment. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a-7fiWhen required by Federal pro- 
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than $2000 must include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a-7) and as supplemented by 
Department of Labor regulations (29 CFR 
part 5. “Labor Standards Provisions Applica- 
ble to  Contracts Governing Federally Fi- 
nanced and Assisted Construction”). Under 
this Act, contractors must be required to 
pay wages to  laborers and mechanics at a 
rate not less than the minimum wages speci- 
fied in a wage determination made by the 
Secretary of Labor. In addition, contractors 
are required t o  pay wages not less than once 
a week. The recipient must place a copy of 
the current prevailing wage determination 
issued by the Department of Labor in each 
solicitation and the award of a contract 
must be conditioned upon the acceptance of 
the wage determination. The recipient must 
report all suspected or reported violations to 
t h e  Department. 

4. Contract Work Hours and Safety Standards 
Act (40 U.S.C. 327-333J-Where applicable, all 
contracts awarded by recipients in excess of 
$2000 for construction contracts and in ex- 
cess of $2500 for other contracts that  involve 
the employment of mechanics or laborers 
must include a provision for compliance with 
sections 102 and 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 
327-3331, as supplemented by Department of 
Labor regulations (29 CFR part 5). Under sec- 
tion 102 of the Act, each contractor is re- 
quired to  compute the wages of every me- 
chanic and laborer on the basis of a standard 
work week of forty hours. Work in excess of 
the standard work week is permissible pro- 
vided tha t  the worker is compensated at a 
rate of not less than one and one-half times 
the basic rate of pay for all hours worked in 
excess of forty hours in the work week. Sec- 
tion 107 of the Act is applicable to construc- 
tion work and provides tha t  no laborer or 
mechanic shall be required t o  work in sur- 
roundings or under working conditions 
which are unsanitary, hazardous or dan- 
gerous. These requirements do not apply to 
the purchases of supplies or materials or ar- 
ticles ordinarily available on the open mar- 
ket, or contracts for transportation or trans- 
mission of intelligence. 
5. Rights to Inventtons Made Under a Con- 

tract or Agreement-Contracts or agreements 
for the performance of experimental, devel- 
opmental, or research work must provide for 
the rights of the Federal Government and 
the recipient in any resulting invention in 
accordance with 37 CFR part 401, “Rights to 

partment of Labor.” 
2. Copeland “Anti-Kickback” Act (18 U.S.C. 

874 and 40 U.S.C. 276c)-All contracts and sub- 
awards in excess of $ZOO0 for construction or 
repair awarded by recipients and subrecipi- 
ents must include a provision for compliance 
with the Copeland “Anti-Kickback” Act (18 
U.S.C. 874), as supplemented by Department 
of Labor regulations (29 CFR part 3, “Con- 
tractors and Subcontractors on Public Build- 
ing or Public Work Financed in Whole or in 
Part  by Loans or Grants from the United 
States”). The Ac t  provides that each con- 
tractor or subrecipient must be prohibited 
from inducing, by any means, any person 
employed in the construction, completion, or 
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PART 71-IMPLEMENTATION OF THE 
PROVISIONS OF THE PROGRAM 
FRAUD CIVIL REMEDIES ACT OF 
1986 

Subpart A-Implementation f o r  Actions 
Initiated by the Department of Justice 

Sec. 
71.1 Purpose. 
71.2 Definitions. 
71.3 Basis for civil penalties and assess- 

71.4 Investigation. 
71.5 Review by the reviewing official. 
71.6 Prerequisites for issuing a complaint. 
71.7 Complaint. 
71.8 Service of complaint. 
71.9 Answer. 
71.10 Default upon failure to file an answer. 
71.11 Referral of complaint and answer t o  

71.12 Notice of hearing. 
71.13 Parties to the hearing. 
71.14 Separation of functions. 
71.15 Ex parte contacts. 
71.16 Disqualification of reviewing official 

71.17 Rights of parties. 
71.18 Authority of the ALJ. 
71.19 Prehearing conferences. 
71.20 Disclosure of documents. 
71.21 Discovery. 
71.22 Exchange of witness lists, statements, 

and exhibits. 
71.23 Subpoenas for attendance at hearing. 
71.24 Protective order. 
71.25 Fees. 
71.26 Form, filing and service of papers. 
71.27 Computation of time. 
71.28 Motions. 
71.29 Sanctions. 
71.30 The hearing and burden of proof. 
71.31 Determining the amount of penalties 

71.32 Location of hearing. 
71.33 Witnesses. 
71.34 Evidence. 
71.35 The record. 
71.36 Post-hearing briefs. 
71.37 Initial decision. 
71.38 Reconsideration of initial decision. 
71.39 Appeal t o  authority head. 
71.40 Stays ordered by the Department of 

71.41 Stay pending appeal. 
71.42 Judicial review. 
71.43 Collection of - civil penalties and as- 

71.44 Right to administrative Offset. 
71.45 Deposit in Treasury of the United 

71.46 Compromise or settlement. 
71.47 Limitations. 
71.48-71.50 ELeservedl 

ments. 

the ALJ. 

or ALJ. 

and assessments. 

Justice. 

sessments. 

States. 

Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern- 
ment Grants, Contracts and Cooperative 
Agreements," and any implementing regula- 
tions issued by the awarding agency. 

6. Clean Air Act (42 U.S.C. 7401 et seq.) and 
the Federal Water Pollution Control Act 133 
U.S.C. 1251 et seq.), as amended-Contracts 
and subawards of amounts in excess of 
$100,000 must contain a provision that re- 
quires the recipient to agree to comply with 
all applicable standards, orders or regula- 
tions issued pursuant to  the Clean Air Act 
(42 U.S.C. 7401 et seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seq.). Violations must be reported t o  
the Department and the Regional Office of 
the Environmental Protection Agency 
(EPA). 
7. Byrd Anti-Lobbying Amendment (31 U.S.C. 

1352)--Contractors who apply or bid for an 
award of $100,000 or more must file the re- 
quired certification. Each tier certifies to 
the tier above that it will not and has not 
used Federal appropriated funds to pay any 
person or organization for influencing or at- 
tempting t o  influence an officer or employee 
of any agency, a Member of Congress, officer 
or employee of Congress, or an employee of a 
Member of Congress in connection with ob- 
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier must also disclose any lobbying with 
non-Federal funds that takes place in con- 
nection wiUi obtaining any Federal. award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 
8. Debarment and Suspension (Exec. Order 

N o .  12549 and 12689)-No contract shall be 
made to parties listed on the General Serv- 
ices Administration's List of Parties Ex- 
cluded from Federal Procurement or Non- 
procurement Programs in accordance with 
Exec. Order No. 12549 and 12689, "Debarment 
and Suspension." This list contains the 
names of parties debarred, suspended, or oth- 
erwise excluded by agencies, and contractors 
declared ineligible under statutory or regu- 
latory authority other than Exec. Order No. 
12549. Contractors with awards that exceed 
the small purchase threshold must provide 
the required certification regarding its ex- 
clusion status and that of its principal em- 
ployees. 
[Order No. 1980-95, 60 %R 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 
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