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CONTRACT FOR SOCIAL SERVICES

31023

THIS CONTRACT FOR SOCIAL SERVICES (this “Contract”) is made and

entered, in duplicate, as of November 19, 2008 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 18, 2007, by and between FAMILY SERVICES OF LONG BEACH, a
California nonprofit corporation (“Organization”), with offices located at 5500 E. Atherton
Street, Suite #316, Long Beach, California 90815, and the CITY OF LONG BEACH, a
municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“‘HUD") for a program to provide human and social
services to very low, low and moderate income residents of the City; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”), the City
is required to enter into subcontracts with organizations that provide human and social
services to very low, low and moderate income residents of the City and the City has
selected Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides human or social services to very low,
low and moderate income residents of the City; and

WHEREAS, the City wishes to support these services by providing Social
Service Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

WHEREAS, Organization agrees to perform services and to provide the
City with the information and supporting documentation required herein;

NOW, THEREFORE, in consideration of the terms and conditions
contained in the Contract, the parties agree as follows:

Section 1. The above recitals are true and correct and are incorporated
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in the Contract.
Section 2.
A. Organization shall provide human or social services to very
low, low and moderate income residents of the City in accordance with Attachment
“A” entitled “Statement of Work”, Attachment “B” entitled “Budget’, Attachment “C”
entitled “Office of Management Budget (OMB) Circular A-110", Attachment “D”
entitted OMB Circular A-122", Attachment “E” entitled “OMB Circular A-1337,
Attachment “F” entitled “Health Information in Compliance with the Health
Insurance Portability and Accountability Act of 1996 Agreement”, Attachment “G”
entitled “Certification of Debarment”, and Attachment “H” entitled “Certification of
Lobbying”, all of which are attached hereto and incorporated by reference, and the
City of Long Beach Grants Monitoring Guidelines, which has been separately
provided to Organization and is incorporated by this reference.
B. Organization shall adhere to all policies, procedures, rules
and regulations established by HUD and sources including but not limited to the
OMB Circulars, Code of Federal Regulations, United States Codes, City of Long
Beach Grants Monitoring Guidelines, this Contract, the City’s contract with HUD
for the funds dispersed under this Contract, the Request for Proposal (“RFP”),
Organization’s proposal in response to the RFP, and all Information Bulletins
issued by the City’s Department of Community Development, Neighborhood
Services Bureau. In addition to and without in any way limiting the foregoing,
Organization shall comply with all laws and regulations set forth in 24 CFR Part
570.
Section 3. The terms of this Contract shall commence at midnight on
October 1, 2008, and, unless sooner terminated as provided herein, shall terminate at
11:59 p.m. August 31, 2009.
Section 4.

A. Organization shall affirmatively and aggressively use its best
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1 efforts to seek and obtain all possible outside funding and in-kind cash match at a
2 dollar for dollar rate of funds received from the City under this Contract. Further,
3 Organization shall maintain cash reserves equivalent to three (3) months of
4 funding necessary to provide services under this Contract.
5 B. Total disbursements made to Organization under this Contract
6 by the City shall not exceed Nineteen Thousand Dollars ($19,000.00) over the
7 term of this Contract. These funds shall be used to provide services within the
8 City of Long Beach. Upon execution of this Contract, the City shall disburse the
9 funds payable hereunder in due course of payments following receipt from
10 Organization of billing statements in a form approved by the City showing
. 11 expenditures and costs identified in Attachment “B”.
%égé 12 C. The City shall pay to Organization the amounts specified in
Eg;—% 13 Attachment “B” for the categories, criteria and rates established in that
Eéég 14 Attachment. Organization may, with the prior written approval of the Director of
E%%g 15 the City's Department of Community Development, Neighborhood Services
uSd
agg g 16 Bureau, or his designee, make adjustments within and among the categories of
L‘5L§§_' 17 expenditures in Attachment “B” and modify the performance to be rendered
18 hereunder stated in Attachment “A”; provided, however, that such adjustment(s) in
19 expenditures shall not cause the amount of the total budget stated in Attachment
20 “B” to be exceeded.
21 D. Organization shall prepare quarterly invoices and submit them
22 to the City within fifteen (15) days after the end of the quarter in which

ganizatign_provided services, Qrganization shall attach cancelled checkg and | ___
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Disallowed Cost Report is intended to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and other similar
reasons. In the event that an item is disallowed in the invoice, Organization will be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) received by it thirty (30) days
after Organization provided the services relating to that invoice; (b) including
inallocable or ineligible expenses; or (c) for the unauthorized expense of funds
requiring written approval for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work, and Capers
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice and reports within fifteen (15) days of the end of the
Operational Year.

G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases

funds to the City. For this reason, failure of Organization to submit the final invoice
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and reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization's cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

l. All reimbursement by the City is contingent upon the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used
5
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grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, AIDS related condition, age, disability or
handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall
include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; lay-off or termination; rates of pay
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or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will
not secure workers’ compensation or pay unemployment insurance to, for or on
Organization’s behalf; and (c) the City will not provide and Organization and
Organization’s employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior
written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.
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Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but

not be limited to broad form contractual liability, cross liability, independent
8
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contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on City's

endorsement form or on an endorsement equivalent in scope to ISO form

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no

special limitations on the scope of protection given to the City, its Boards

and Commissions and their officials, employees and agents.

(2) Workers’ Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

(4)  Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’'s Risk

Manager will consider waiving the requirement if Organization can demonstrate to the
9
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satisfaction of the City's Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City's Department of Community Development, Neighborhood Services
Bureau, who will forward it to the City's Risk Manager, providing reasons why the
insurance coverage should be waived. Waivers will be considered on a case by case
basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City's Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,

Organization shall, within thirty (30) days prior to expiration of the insurance
10

LT:bg A08-03609
L:\Apps\CtyLaw32\WPDocs\D019\P009100149201.DOC




O W 0 N o g bHh W N

B o O G U §
o O A W N -

OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney
Long Beach, CA 90802-4664

333 West Ocean Boulevard, 11th Fioor
N N N N N N N N - - -
~Jl (o)) (&)} i-N w N - o © [ o] ~l

N
(o]

required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or his/her designee during normal business hours all
books, records and other information relating to the insurance coverage required
herein.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall comply with all requirements of the City’s
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

B. Organization shall not commence services until the City’s
Department of Community Development, Neighborhood Services Bureau has
completed an environmental review under 24 CFR Part 58.43(a), and Organization
shall not commence such services until the City informs Organization of the
completion and conditions of said environmental review.

C. Organization shall provide reports as required by the City and
11
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HUD and as required herein.
D. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services, Organization shall not:

(1 Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2) In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion or limit
such services or give preference to persons on the basis of religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) The portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract shall
contain no sectarian religious symbols or decorations.

E. Organization shall provide human or social services to very
low, low and moderate income residents of the City with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for

achieving independent living; and
12
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(2) Other federal, state and local private assistance
available for such individuals, including mainstream resources.

F. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by HUD.

G. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.

H. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “H".

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organizations’ budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

requested, to the City at 444 W. Ocean Bivd., Suite 1700, Long Beach, California 90802
13
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Attn: Manager, Department of Community Development, Neighborhood Services Bureau,
and to Organization at the address first stated herein. Notice shall be deemed given on
the date personal delivery is made or the date shown on the return receipt, whichever is
earlier. Notice of change of address shall be given in the same manner as stated herein
for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days’ prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days’ prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

i
14
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IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

FAMILY SERVICES OF LONG BEACH, a
California nonprofit corporation

6\QT @agkmﬁd ﬂw@L
EV-E mor e SIS

ﬁ&/ﬂ, { Evg~ Zc(,b’(//&v
Type or Print Name

“Organization”

CITY OF LONG BEACH, a municipal
corporation

) Assistant City M
?0\/) o 2007 By ity cnqger
y City Manager

Gl iy Jol @
nCityn R ?.‘.’! g <4 '

This Contract is approved as to form on oy MM? 6 , 20 Q?
ROBERT\E. SHANNON, City Attor
By
v Deputy
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ATTACHMENT “A”




City of Long Beach
Social Service Grant (SSG) Program 2008-2009
Scope of Work

AGENCY NAME: Family Service of Long Beach CONTRACT NUMBER:

PROGRAM OBJECTIVE: To provide Mental Health Counseling for very low, low and moderate income residents of Long Beach.

Actual Cumulative Cumulative

Actual Actual Cumulative

Cumulative

80 persons attending counseling sessions will learn, understand 80
and implement open communication with their children and non- 0 0 0 0 0 0 0 0
violent approaches to discipline.

15 women attending Survivors of Partner Violence and Adults 15
Molested as Children support groups will become empowered to
make significant positive changes in their lives and the lives of
their children.

Through family counseling sessions, 80 persons will understand 80
the effect violence has on their children and learn ways to help
facilitate their healing from trauma.

Total Unduplicated Clients Served: 175 0 0 0 0 0 0 0 0

Signature Page 1 of 1
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CITY OF LONG BEACH
Social Services Grant Program 2008-2009

Program Budget for Family Service of Long Beach City Contract #

ITEM/PERSONNEL ALLOCATION BUDGET JUSTIFICATION

Program Director .45 FTE $2.500 Implements clmlgal policy, assigns cllents/case_s to counselors, evaluates clinical
progress, supervises programs, interns and trainees.

Independent contractors, LCSWs, PsyDs and MFTs. Weekly hours vary according to case
assignments. Perform intakes, counsel clients, complete client paperwork and prepare reports on
Counselors (4) .25 FTE $16,500 client progress. Conduct group therapy, lead support groups. Report findings to Clinical Director.
Qccasionally performs supervisory function to interns and trainees

TOTAL PERSONNEL $19,000 Total Personnel to be Reimbursed

OPERATIONS

TOTAL OPERATIONS Total Operations to be Reimbursed

SSG 08-09

% /; 3 ﬁ«/ Attachment "B"
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PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Sec.
2150 About this part.
Subpart A—General

216.3
2152
2153
2154
216.6

Purpose.

Definlticns.

Effect on other issuances.
Deviaticns.

Subawards.

Subpar B—Pre-Award Reguirements

215,10 Purpose.

215.11 Pre-award policies.

215.12 Forms for applying for Federal assist-
ance,

215.13 Debarment and suspansion.

215,14 Special award conditions,

216.15 Metric system of measurement.

215.16 Resource Conservation and Recovery
Act.

21617 Certifications and representations.

Subpart C—Post-Award Requirements

PINANCIAL AND PROGRAM MANACEMENT

215,20 Purpose of financial
management.

21521 Standards for financial management
systems.

216,22 Payment.

215,22 Cost sharing or rmatching,

215.24 Program income.

215.25 Hevisien of Dbudget
plans.

216.26 Non-Federal audits.

215.27 Allowable costs.

215,28 Period of avallability of funds

215.28 Conditicnal exemptions.

and program

and program

PROPERTY STANDARDS

21530
215,31

Purpoese of property standards.

Insurance coverage.

215.32 Real property.

215.33 Federally-owned¢ and exempt prop-
eryy.

215.34 Egwpment.

215.35 Supplies and other expsndable prop-
erty.

215.3¢
215.37

Intangible property.
Froperty bLrust reiationship.

PROCUREMENT STANDARDS

215,40
21541
215642
215.42
216.44
215.45
216.46
215.47
215.48

Purpose of procurement standards
Reciplent responsibilities

Codes of congduct.,

Competition.

Procurement procedures.

Cost and price analysis.
Procurement records.

Contract adrministration.

Contract provisions.

REPORTS AND RECORDS

216.50 Purpose of reports and records.

215.81 Moenitoring and reporting program
periormance.

215.52 Financial reporting.

215.58 Retention and access
for records.

requirements

TRERMINATION AND ENFORCEMENT

216.60 Purpose of termination and enforce-
ment.

215.61 Termination.

215.62 Enicrcement.

Subpart D—Afler-the-Award Reguirements

21570 Purpose.

215,71 (losecut precedures.

91572 Subsequent adjusuments and con-
tinuing responsibilities,

215.73 Cellection of amounts due.

APPENDIX A TO PART 216—CONTEACT PROVI-
SICNS

AUTHORTTY: 31 U.5.C. 503; 31 U.B.C. 1111, 41
U.B.C. 405; Reorganization Plan No. 2 of 1870,
¥.0. 11541, 35 FR 10737, 3 CFR, 1966-1970, p
934,

SOURCE: 68 TR 26281, May 11, 2004, unless
otherwise noted.

§215.0 About this part.

{a) Purpose. This part contains OME
guidance to Federal agencies on the ad-
ministration of grante to and Agree-
ments with institutions of higher edu-
cation, hospitals, and other non-profit
organizations. The guidance sets forth
standards for obtaining consistency
and uniformity in the agencies’ admin-
istration of those grants and agree-
ments.

(D) Applicability. (1) Except as pro-
vided herein, the standards set forth in
this part are applicable to all Federal
agencies, If any statute specifically

ATTACHMENT
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prescribes policies or specific require-
ments that differ from the standards
provided in this part, the provisions of
the statute shall govern,

(2) The provisions of subbarts A
through D of this part shall be applied
by Federal agencies to recipients. Re-
cipients shall apply the provisions of
those subparts to subreciplents per-
forming substantive work under grants
and agreements that are passed
through or awarded by the primary re-
cipient, if such subreciplents are orga-
nizations described In paragraph (a) of
this section.

(3) This part does not apply to grants,
contracts, or other agreements be-
tween the Federal Government and
units of 3tate or leocal governments
covered by OMB Circular A-102,
“Grants and Cooperative Agreements
with State and Local Governments’'!?
and the Federal agencies’ grants man-
agement common rule (see §215.5)
which standardize the administrative
requirements Federal agencies impose
on State and local grantees. In addi-
tion, subawards and contracts to State
or local governments are not covered
by this part. However, this part applies
to subawards made by State and local
governments bto organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
foreign governments, organizations
under the Jrisdiction of foreign gov-
ernments, and international organiza-
tions.

(c) OMB responsibilities. OMB is re-
sponsible for;

(1) Issuing and meaintaining the guid-
ance in this part.

(2y Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effectlve and sfficient
implementation.

(3) Reviewing Federal agency regula-
tions implementing the guidance In
this part, as reqguired by Executive
Order 12866.

{4} Granting any deviations to Fed-
eral agencies from the guldance In this
part, as provided in §215.4. Exceptions
will only be made in particular cases

'See § CFR 1310.% for availability of OMB
circulars.
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where adeguate justification 1is pre-
sented.

(5) Conducting broad oversight of
government-wide compliance with the
guidance in this part.

{d) Federal agency responsibilities. The
head of each Federal agency that
awards and administers grants and
agreements subject to the guldance in
this part is responsible for:

(1) Implementing the guidance in
subparts A through P of this part by
adopting the language in those sub-
parts unless different provisions are re-
quired by Federal statute or are ap-
proved by OMB.

(2} Enguring that the agency’s com-
ponents and subcomponents comply
with the agent¢y’s implementation of
the pguidance in subpart{s A through D
of this part.

(3) Requesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
situations where the guidanoce requires
that approval.

{4) Performing other functions speci-
fied in this part.

te) Relationship to previous issuance.
The guidance in this part previcusly
was issued ag OMB Circular A-110. Sub-
parts A through D of this part contain
the guidance that was in the attach-
ment to the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

(f) Imformation Contact. Further infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Financial Management, Office of
Management and Buadget, Washington,
DC 20503, telephone (202) 355-3893.

(g) Termination Review Date, This part
will have a policy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose,

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shail
not impose additional or Inconsistent
requirements, except as provided in
§215.4, and §215.14 or unless specifically

Pent 22 o 20
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reqiired by Federal statute or execu-
tive order. Nop-profit organlzatious
that lmplement Federal programs {or
the States are also subject to State re-
quirements,

t215.2 Definitions.

{a) Accrued expenditures means the
charges incurred by the recipient dur-
ing & given pericd requiring the provi-
gion of funds for:

(17 Goods and other tangible property
received;

(2) Services perfcrmed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts beceming owed
under programs for which no current
services or performance is reguired.

(k) Accrued income means the sum of:

{1) Barnings during a given period
{from:

(i) Services performed by the recipi-
ent, and

(ii) Goods and other tangibie prop-
erty delivered to purchasers, and

{2y Amounts becoming owed to the
recipient for which no current servicas
or pericrmance is required by the re-
cipient.

(¢) Acquisition cost of equipment means
the net inveoice price of the eguipment,
including the cost of modifications, at-
tachments, acecessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose ior which it
was acguired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be inciuded or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(d} Advance mealns a payment made
by Treasury check or other appropriate
payment mechanism (o a recipient
upoen its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Federal Government
te an eligible recipient. The term does
not inclnde: technical assistance,
which provides services instead of
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money; other assisvance in the form of
loans, loan guarantees, interest sub-
sidies, or insurance: direct payments of
any kind to individuals; and, contracts
which are reguired to be entersd into
snd administered under procurement
laws anc regulations.

(fy Cash contributions means the re-
cipient's cash outlay, including the
outlay of money contributed tc the re-
cipient by third parties.

(g) Closeput means the process by
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of
the award have been completed by the
recipient and Federal awarding agency.

() Contract meals & procurement
contract under an award or subaward,
and g procurement subcontract under a
recipient’s or subrecipient's contract.

(i) Cost sharing or matching means
that portion of project or program
coste not borne by the Federal Govern-
ment,

(i) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
sponsorship ends.

(k) Discilowed costs means those
charges 0 an award that the Federal
awarding agency determines {0 be un-
allowable, in accordance with the ap-
plicable Federal cost principles or
other terms and conditicns contained
in the award.

(1) Eguipment means tangible non-
expendable personal property inclouding
exempt property charged directly wo
the award having a useful life of more
than one year and an acguisition cost
of $5,000 or more per unit. However,
consistent with recipient policy, lower
limite may be established.

() Ezcess property means property
under the contrel of any Federal
awarding agency that, as determined
by the head therecf, iz no longer re-
guired for its needs or the discharge of
its responsibilities.

(n) Ezempt property means tangible
personal property acguired in whole or
in part with Federal funds, where the
Federal awarding agency has statutory
authority to vest title in the recipient

ATTACHMENT . L
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without further obhligation to the Fed-
eral CGovernment. An example of ex-
empt property authority is contalned
in the Federal Grant and Cooperative
Apreement Act (31 U.S8.C. 6306), for
property acqaired under an award to
conduct basic or applied research by 2
non-proflt instituiion of higher edu-
cation or non-profit organization
whose principal purpose is conducting
scientific research.

(o) Federal awarding agency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions,

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
costs and any lmprovement expendi-
tures paid with Federal funds.

{r) Funding period means the perlod of
tirne when Federal funding is available
for obligation by the recipient.

(8) Intangible property and debf insiru-
ments means, but is not limited fo,
trademarks, copyrights, patents and
patent applications and such property
a5 loans, notes and other debt instru-
ments, lease agreements, stock and
aother instruments of property owner-
ship, whether considered tangible or in-
tangibte.

(t) Oblipations means the amounts of
orders placed, coniracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a futare period.

{(n) Outloys or erpenditures means
charges made bto the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on a cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum cf cash dis-
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bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the recipient for goods and
other property received, for services
performed by empleyees, contractors,
subrecipients and other payees and
other amounts becoming cwed under
programs for which no current services
or performance are required.

(v) Personol property means property
of any kind except real property. It
may be tangible, having physical exist-
ence, or Intangible, having no physical
existence, such as copyrights, patents,
or securities.

{w) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

(x) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §216.24¢(e) and (h)).
Programm Income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program incoms, Except as other-
wise provided in Federal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, ete., or intersgst earned on any
of them:.

{y) Project costs means ail allowable
costs, as set forth in the applicabie
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objsctives of the award
during the project period.

(z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponscrship begins
and ends.

{aza) Property means, uniess otherwise
stated, real property, equipment, in-
tangible property and debt insfru-
ments.

ATTACHMENT . C
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(b Reul property means land, includ-
ing land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

{ce) Hecipient means an organization
receiving Tinancial assistance direculy
from TFederal awarding agencies to
carry onit a project or program. The
term inciodes public and private insti-
tustions of higher education, public and
private hospitals, and other guasi-pub-
lic and private non-profit organizations
such as, but not limited to, commmunity
acticn agencies, research institutes,
sducational associations, and health
centers. The term may inclnde com-
mearcial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Faderal awarding agency. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or contrelied, or are desighated
as isderally-funded ressarch and devel-
opment centers.

(dd) Researck aund development means
all research activities, both basic and
applied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. “‘Research' ls defined as a sys-
termatic study directed toward fuller
scientific knowledge or understanding
of the subject studied. “Development”
i the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individaals in
research technigues where such activi-
ties utilize the same facilities as other
research and development activities
and where such aciivities are not in-
cluded in the instruction functicon,

(ze) Small awoerds means a grant or
cooperative agreement not exceeding
the small parchase thresheld fixed at
41 U.5.C. 403(11) (currently $25,000).

) Subsward means an award of fi-
nancial assistance 1in the form of
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money, or propervy in lew of money,
made under ar award by a recipient to
an eligible subrecipient or by a2 sub-
regcipient to a lower tier subreciplent.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a con-
tract, but doss not include procure-
ment of goods and services nor does 1t
inriude any form of assistance which is
excinded from the deflinitien of
“award’ in §218.2(e).

(gg) Subrecipient means the legal enti-
ty to which a subaward is made and
which i1s accountable to the reciplent
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretiont of the Federal awarding agen-
cy.
(nh) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under a funding agreement
(**'subject inventions’;, as defined in 37
CHFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

(i1) Suspension msans an action by a
Federal awarding agency that tempo-
rarily withdraws Federal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending & deci-
siom to terminate the award by fthe
Federal awarding agency. Suspension
of an award is a separate action from
suspension under Federal agency regu-
lations implementing B.0. 12649 (51 FR
8370, 3 CFR, 1986 Comp., p. 189) and E.0O.
12689 (84 FR 34131, 3 CFR, 1689 Comp., D
235), “Debarment and Suspension.”

(ii) Termination means the cancella-
tion of Federal sponsorship, in whole or
in part, under an agreement at any
time prier to the date of completicon.

(kk) Third party in-kind contribufions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind comtribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly bpenefiting
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and specifically identifiable to the
project or program,

(11) Unliguidated obligations, for finan-
cial reports prepared on a cash basis,
means the amount of obligations in-
curred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

(mm} Uncbligated balance means the
portion of the funds authorized by the
Federal awarding agency that has not
been obligated by the recipient and 1s
determined by deducting the cumu-
lative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference bhetween the amount
awarded and the amount which counld
have been awarded under the recipi-
ent's approved negotiated indirsct cost
rate.

{00) Working capital advance means a
procedure whereby funds are advanced
to the reciplent to cover lts estimated
disbursement needs for a given initial
period.

§215.3 Effect on other issuances.

For awards subject to this part, all
sdministrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the reguirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §215.4.

§215.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipiente subject
to0 the requirements of this part when
exceptions are not prohibited by stat-
ute. However, In the interest of max-
imum aniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumsiances.
Faderal awarding agenctes may apply
more restrictive reguirements to a
class of recipients when approved by
OMB. Federal awarding agencies may
apply less restrictive reguirements
when awarding small awards, except
for those requirements which are stat-
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utary. HExceptions on a case-by-case
hagis may also be made by Federal
awarding agencies.

§215.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulations implementing
the grants management common rule,
“Uniform  Administrative Reguire-
ments for Grants ané Cooperative
Agreements to State and Local Gov-
arnments,” published ati 7 CFR parts
3015 and 3016, 10 CFR part 600, 13 CFR
part 143, 15 CFR part 24, 20 CFR part
437, 22 CF'R part 135, 24 CFR parts 44, 85,
111, 511, 570, 571, 575, 590, 850, 882, 905,
041, 958, 970, and 990, 28 CFR part 66, 29
CFR parts 97 and 1470, 32 CTR part 278,
34 CFR parts 74 and B0, 36 CFR part
1207, 38 CFR part 43, 40 CFR parts 30, 31,
and 33, 43 CFR part 12, 44 CFR part 13,
45 OFR parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 45 CFR part 18.

{69 F'R 26281, May 11, 004, as amended at 70
FR 51880, Aug. 31, 20057

Subpart B—Pre-Award
Requiremenis

§215,10 Purpose.

Sections 215.11 through 2i5.17 pre-
scribe forms and instructions and other
pre-award matters to be used in apply-
ing for Federal awards.

§215.11 Pre-award policies,

{(a) Use of Grants and Cocperative
Agreements, and Contracts. In each in-
stance, the Federal awarding agency
shall decide on the appropriate award
instrument (f.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperatlve Agreement Act
(31 U,s.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
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svatute. The statutory criterion for
choosing between grants and coopera-
tive agreements 18 that for the latter,
“substantial involvement 1s expected
belween fhe executive agency and the
State, local government, or other re-
cipient when carrying out the activity
contemplated in the agreement.” Con-
tracte shall be used when the principal
purpose is acguisition of property cor
services for the direct benefit or use of
the Federal Government,

{b) Public Notice and Priority Set-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing pricrities for discretionary grant
programs, unless funding priorities are
established by Pederal statute.

§215.12 Forms for applying for Fed-
eral assistance.

(a} Federal awarding agencies shall
comply with the applicable repert
clearance requirements of 5 CFR part
1320, “Controlling Paperwork Burdens
on the Public,” with regard to all
forms used by the Federal awarding
agency in place of or as a supplement
to the Standard Form 424 (S¥-424) se-
ries.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Fedsral awarding
agency.

() For Federal programs covered by
E.O. 12372, “Intergovernmental Review
of Federal Programs,” (47 FR 30858, 3
CFR, 1982 Comp., p. 197) the applicant
shall complete the appropriate sections
of the S¥-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (S8POC).
The name and address of the SFPOC for
a particular State can be obtained from
the Federal awarding agency cor the
Catalog of Federal Domestic Assistonce.
The SPOC shall advise the applicant
whether the program for which applica-
tion is made has been selected by that
State {or review.

() Federal awarding agencies that do
not use the SF-424 {form should indi-
cate whether the application is subject
to review by the State under E.C. 12372.

§215.13 Debarment and suspension,

Federal awarding agencies and re-
cipients shall comply with Federal
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agency regulations implementing E.C.g
126448 and 12689, “Deparment and Sus-
pension.’” Under those regulations, cer-
tailn parties who are debarred, sus-
pended or otherwise excluded may not
be participants or principals in Federal
assistance awards and subawards, andg
in certain contractks under those
awards and snbawards.

[70 FR 51879, Aug. 81, 2005]

£215.14 Special award conditions.

If an applicant or recipient: has a his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meel the standards
prescribed in this part, has not con-
formed to bthe terms and conditions of
a previous award, or 18 not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the methed for
requesting reconsideration of the addi-
tional reguirements imposed. Any spe-
cial oconditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§215.15 Metric sysiem of measure-
ment.
The Metric Conversion Act, as

amended by the Omnibus Trade and
Clompetitiveness Act (16 U.8.C. 205) de-
clares that the metric system 1is the
preierred measurement system for U.5.
trade and commerce, The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement wili be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implemsntation may take longer
where the use of the system is initially
impractical or likely to caunse signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
Federal awarding agencies shall fellow
the provisions of E.O. 12770, “Metric
Usage in Federal Government Pro-
grams’' (568 FR 35801, 3 CFR, 1881 Comp.,
p. 343).

PAGE .. 7. oF .20  pacEs

!

|



§215.1¢é

§9215.18 Resource Conservation and

Recovery Act.

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with ssciion
6002. Section 6002 requires that pref-
grence be given In procurement pro-
grams to the purchase of specific prod-
nots contazining recycled materials
identified in guldelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-264). Accord-
ingly, State and local inssitutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
ucts pursuant to the EPA guldelines.

§215.17 Certifications and representa-
tions.

Unlass prohibited by statute or codl-
fied regulation, each Federal awarding
agency 1s authorized and encouraged to
allow recipients to submit certifi-
cations and representations required
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongolng and continuing rela-
tionships with the agency. Annusal cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients' compli-
ance with the pertinent requirements.

Subpart C—Post Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§215.20 Purpose of financial and pro-
gram management,

Sections 215.21 through 215.28 pre-
soribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
reviston approvals, making audits, de-
termining allowahility of cost, and es-
tablishing fund availability.

§215.21 Standards for financial man-
agement sysiems,

(a) Federal awarding agencies shall

require recipients to relate financial
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data to performance data and develop
anit cost Information whenever prac-
tical.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §215.62. If
a Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintalns its records on
other than an accrual basls, the recipi-
ent shall not be required to establish
an accruat accounfing system. These
recipients may develop such accrual
data for 1ts reports on the basls of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponscred activifies. These
records shall contain information per-

taining to Federal swards, authoriza-

tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
berest.

(3) Rffective contral over and ac-
countability for all funds, property and
other assets. Reclplents shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial informafion
should be related to performance and
anit cost data.

(6) Written procedures to minimize
the time slapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuahce or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreemenis or the
CMIA default procedures codified at 31
CFR part 205, “Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

() Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Federal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
secounting records that are supported
hy source documentation

{¢) Where the Federal CGovernment
guarantees or insures the repayment of
moneyv berrowed by the recipient, the
Federal awarding agency, at its discre-
bion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adequate to protect the in-
terest of the Federal Gevernment.

{d) The Federal awarding agency may
reguire adeguate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of aunthority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

§215.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-Siate CMIA agreements or
default procecures codified at 31 CFR
part 205.

{b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness Lo maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement Dy the re-
cipient, and

(2} Financial management systems
that meet the standards for fund con-
trol and accouniability as established
in §2156.21. Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and be
tirmed to be in accordance with the ac-
tual, immediate cash requirements of
the reciplent organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
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the actual disbursements by the recipi-
enl organization for direct program or
project costs and the proporvionate
share of any allowable indirect costs.

{¢) Whenever possible, advances shail
Le consolidated to cover anticipated
cash needs for all awards made by the
Federal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronie funds transfer.

(2y Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transiers are not ussd.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270, “Request {for Advance or Reim-
bursement,” or other forms as may be
authorized by OMRB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cinded by special Federal awarding
agency instrictions for electronic
funds transfer.

(e) Reimbursement is the preferred
method when the reguirements in
§216.12(b) cannot be met. Federal
awarding agencies may also use this
method on any construction agree-
ment, or if the major pertion of the
construaction project is accomplished
through private market financing or
Federal loans, and the Federal assist-
ance constitutes a minor portion of the
preject.

(1) When the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days
after receipt of the billing, unless the
billing is improper.

(2) Recipients shall be anthorized to
submit reguest for reimbursement at
least monthly when electronic funds
transfers are not used.

(£} If 2 recipient cannot meet the cri-
teria for advance payments and bthe
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible becanse the recipient lacks suffi-
clent working capital, the Federal
awarding agency may provide cash on a
working capital advance basis. Under
this procedurs, the Federal awarding

)]
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agency shall advance cash Lo the re-
cipient to cover its estimated disburse-
ment needs for an initial period gen-
erally gearsd to the awardee’'s dis-
hursing cyecle. Thereafter, the Federal
awarding agency shall reimburse the
reciplent for its actual cash disburse-
ments. The working capital advance
method of payment shall not be unsed
for recipients unwilling or unable %o
provide tlmely advances to thetir sub-
recipient o meet the subrecipient’s ac-
tuzl cash disbursements.

(g) To the extent avallable, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, ro-
bates, refundsg, confract setilements,
audit recoveries and interest earned on
such funds before requesting addisional
cash payments.

(n) Unless otherwise required by stat-
ute, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless para-
graphs (n)1) or (2) of this section
apply.

(1} A recipient has falled to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinguent in a debt %o the United
States a5 defined in OMB Clrcular A-
129, “Managing Federal Credit Pro-
grams.” Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a specified
date untll the conditions are corrsected
or the indebtednhess to the Federal Gov-
ernment ig liguidated,

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced ander awards
are as follows,

(1) Except for situations described in
paragraph (1}2) of this section, Federal
awarding agencies shall not require
separabe depository accounts for funds
provided $o a recipient or establish any
eligibility requirements for deposi-
tories for funds provided to a recipient.
However, recipients muast be able to ac-
count for the receipt, obligation and
expenditure of funds.
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(2y Advances of Federal funds shall be
deposited and maintained in insured
aceounts whenever poassible.

{{) Congistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
gncouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recinients shall maintain ad-
vances of PFederal funds in interest
bearing accounts, unless paragraphs
(kX1), (2) or (3) of this section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

{2) The best reasonably avaiiable in-
terest bearing account would not be ex-
pected to earn interest in excess of §250
per yvear on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it wonid not be feasible within the
expected Federal and non-Federal cash
resources.

{I) For those entities where CMIA
and its tmplementing regulations at 31
CFR part 205 do not apply, interest
earned on Federal advances deposited
in interest bearing accounts shall be
remitted annually to Department of
Health and Human Services, Payment
Management System, Rockviile, MD
20852. Interest amounts up to $250 per
year may be retained by the recipient
for administrative expense. State uni-
versities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives its right to recover
the interest under CMILA..

(m) Except as hoted elsewhere in this
part, oniy the following forms shall be
authorized for the recipients in re-
questing advances and reimburse-
ments, Federal agencies shall not re-
guire more than an original and two
copies of these forms.

(1) 8F-270, Reguest for Advance or
Reimbursement. Bach Pederal award-
ing agency shall adopt the SF-270 as 3
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
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are not used. Federa! awarding agen-
c1es. however, have the option of using
this form for construction programs in
ien of the SF-271, “Outlay Report and
Reguest {or Relmbursement for Con-
struction Programs.™

(2) SF-271, Outlay Report and Re-
yuest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the SF-271 as the
standard form to be used for requesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the S3F-270
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs.

$215.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient's cost
sharing or matching when such con-
tributions meet all of the following cri-
teria.

(1) Are verifiable from the recipient’s
records.

{2y Are not included as contributions
for any other {ederally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
bie cost principles.

(6) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be nsed for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(7) Conform to other provisions of
this part, as applicable.

(b Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federa) awarding agency.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles, If a Federal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
facilities acguisition projects or long-
term use, the value of the donated
property for cost sharing or mabching
shall be the lesser of paragraphs (¢c)l)
or (2) of this section.
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(1, The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(27 The current fair market value.
However, when there is sufficient jus-
tification, the Federal awarding apgen-
cy may approve the use of the current
{air market value of the donated prop-
erty, even if it exceeds the certified
value af the time of donation to the
project.

() Volunteer services furnished by
professienal and technical perscnnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’'s organization. In those in-
stances in which the reguired skills are
not found in the recipient organization,
rabes shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

{e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

{fy Donated supplies may include
such ltems as expendable egquipment,
office supplies, laboratory supplies or
workshop and clagsroom  supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

{g} The method used for determining
cost sharing or makching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs {g)1) or (2) of this
section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
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of equilpment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2y If the purpose of the award is to
support activities that require the use
of eguipment, bulldings or land, nor-
mally only depreciation or use charges
for egquipment and buildings may be
made. However, the full value of equip-
ment or gther capital assets and fair
rental charges for land may be allowed,
provided tha$ the Federal awarding
agency has approved the charges.

(h} The wvalue of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions,

{1y The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of dona&ion to
the reciptent as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certifisd by a responsible official of the
reciptent.

(2) The value of donated egquipment
shall not exceed the falr market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shail
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appratsal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned eguipment
shall not exceed its fair rental value.

(6) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions frorm
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(i1} The basis for determining the
valuation for personal service, mate-
rial, equipment, buiidings and land
shall be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply fthe standards set forth in this
section in requiring recipient organiza-
tions to account for program income

2 CFR Ch. Il {1-1-06 tdition}

related to projects financed in whole or
in part with Federal funds.

(b} Except as provided in paragraph
(h) of this section, program income
earned during the project pericd shall
be retained by the reciplent and, in ac-
cordance with Federal awarding agency
regulations or the ferms and condi-
tions of the award, shail be used in one
ar more of the ways listed in the fol-
lowing.

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further eligi-
ble preject or program objectives.

{2y Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the nef{ allowable costs on which the
Federal share of costs is based.

(cy When an agency authorizes the
disposition of program income as de-
scribed in paragraphs (B)(1) or (b)2) of
this section, program income In excess
of any limits stipulated shall be used in
accordance with paragraph (b)3) of
this section.

(d) In the event that the Federal
awarding agency does not specify in its
regalations or the terms and condi-
tions of the award how program income
is to be used, paragraph (b)(3) of this
section shall apply automatically to
all projects or programs except re-
search. For awards that support re-
search, paragraph (b){1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as indicated
in §215.14,

{e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulafions or the terms and
conditions of the award, coste incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged fo
the award.
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(g Proceeds from the sale of propervy
shall be handled in accordance with the
reguirements of the Property Stand-
ards (see §215.30 through §215.37).

(h) Unless Federal awarding agency
regulations or the terms and condition
of the award provide otherwise, recipi-
ente shall have no obligation to the
Federal Government with respect o
program income egrned fromn license
fees and royalties for copyrighted ma-
terial, patents. patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (36 U.5.C. 18}
apply to inventions made under an ex-
perimental, developmental, or research
awarg.

§215.25 Revision of budget and pro-
gram plans.

{a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. 1t shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

{b) Recipients are reguired ic report
deviations from budget and program
plans, and reguest prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢} For nonconstruction awards, re-
cipients shall request prior approvals
irom Federal awarding agencies {for one
or more of the folloewing program or
budget related reasons.

(1) Change in the scope or the pbjec-
tive of the project or program (even if
there is no associated budget revision
requiring prior writien approval).

(2) Change in a key person specified
in the application or award document.

{8) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator,

{4) The nesd for additional Federal
funding.

(8) The transfer of amounts budgeted
{or indirect costs to absord increases in
direct costs, or vice versa, i approval
is reguired by the Federal awarding
AgENCY.
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{6; The inclusion, unless waived by
the Federal awarding agency, of cosls
that reguire prior approval in accord-
ance with any of the foliowing, as ap-
plicable:

{13 2 CFR part 220, “Cost Principies
for BEducational Institutions (OME Cir-
cular A-21)""

(ii) 2 CFR part 230, “'Cost Principles
for Non-Profit Organizations (OMBE Cir-
cular A-122)"

t1ii) 45 CFE part 74, Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals;" and

(ivy 48 CFR part 31, “Contract Cost
Principles and Procedures.”

() The transfer of funds allotted for
training allowances (direct payment 1o
trainees) te¢ other categories of ex-
Dense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transier or con-
tracting out of any work under an
awzard. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval require-
ments for specific items may be im-
posed uniess & deviation has been ap-
proved by OME.

(e} Except for requirements listed in
paragraphs (¢)1) and (c){4) of this sec¢-
tion, Federal awarding agencies are au-
thorized, at their oplion, to waive cost-
related and administrative prior writ-
ten approvals reguired by 2 CFR parts
220 and 230 (OMB Circulars A-21 and A-
122}, Such walvers may include author-
izing recipients to do any one or more
of the following.

(1) Incur pre-award ccsts 50 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Federal awarding agency. All
pre-award costs are incurred at the re-
¢ipient's risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadeguate to cover such costs).

{2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
foliowing conditions apply. For one-
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time extensions, the recipient must no-
tify the Federal awarding agency in
writing with the supporiing reasons
and revised expiration date at least 10
days before the expiration date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(1) The terms and conditions of award
prohibit the extension.

(11 The extension requires additional
Federal funds.

(111} The extension involves any
change In the approved objectives or
scope of the project.

(3) Carry forward unobligated bhal-
ances Lo subsequent funding periods.

(4y For awards that support research,
untess the Federal awarding agency
provides otherwise in the award or in
the agency’s repgulations, the prior ap-
proval requirements described {n this
paragraph (e) are automatically waived
{i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph {e)2) ap-
plies.

(fi The Federal awarding agency
may, at its option, resgtrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
praovad by the Federal awarding agen-
¢y, No Federal awarding agency shall
permit a transfer that would cause any
Federal appropriation or part thersof
to be used for purposes other than
those consistent with the original in-
tent of the appropriaticn.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph {j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraphs (h)1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2y The need arises for additional
Faderal funds to complete the project.
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(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §215.27.

(i) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(j) When a Federal awarding agency
makes an award thaf provides support
for poth construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the reciplent to request
prier approval from the Federal award-
ing agency before making any fund or
budget transfers between the two types
of work supported.

(k} For both construction and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5000
or five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(1) When requesiing approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates a letter of request
suifices.

(m) Within 30 calendar days from the
date of receipt of the reguest for budg-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still vnder consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
wrifing of the date when the recipient
may expect the decision.

[63 FR 26281, May 11, 2004, as amended at 70
FR 51880, Agg. 31, 2005]

§215.26 Non-Federal audits.

(a) Reciplents and subrecipients that
are institutions of higher edacation or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Andlt Aet Amendments of 1996
{31 U.S.C. 7501-7507) and revised OME
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Clrealar  A-123, “Audits of  3ualeg,
Local Governments, and Non-Profit Or-
ganizations.”

() State and local governments shall
be subject to the audit requirements
contained in the Bingle Audit Act
Amendments of 1898 (31 U.5.C. T501-
7607} and revised OMB Circolar A-133,
cAudits of States, Liocal Governments,
and Non-Profit Organizations.”

(¢} For-profit hospitals not covered
by the andit provisions of revised OME
Circalar A-133 shall be subject to the
andit reguirements of the Federal
awarding agencies.

(4) Commercial organtzations shall
be subiect to the audit reguirements of
the TFederal awarding agency or the
prime recipient as incorporated into
the award document.

§215.27 Allowable cests,

For each kind of recipient, there is a
set of Tederal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governmente is determined in
accordance with the provisions of 2
CFE part 225, “Cost Principles for
State, Liocal, and Indian Tribal Govern-
ments (OME Circular A-87.' The allow-
ability of costs incurred by non-profiv
organizations is determined in accord-
ance with the provisions of 2 CFR part
230, “'Cost Prineciples for Non-Profit Or-
ganizations (OMB Circular A-122)." The
allowability of costs incurred by insti-
tutions of higher education is deter-
mined in accordance with the provi-
siong of 2 CFR part 220, *'Cost Prin-
ciples {for Educational Institutions
(OMB Circular A-21)." The allowability
of costs incurred by hospitals is deter-
mined in accordance with the provi-
sions of Appendix E of 45 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowablility of costs in-
curre€ by commercial organizaticns
and those non-profit organizations list-
ed in Attachment C to Circular A-122 15
determined in accordance with the pro-

§215.29

vigions of the Federal Acguisition Reg-
ulation (FAR) at 48 CFR part 31.

{70 FE. 51880, Aug. 31, 3005]

§215.28 Period of availability of funds.

Where a fnnding period is specified, a
recipient may charge to the grant only
allowabie coste resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Federal awarding agency.

§215.29 Conditional exemptions.

(a) OMB authorizes conditional ex-
emption from OMB administrative re-
quirernents and cost principles circu-
lars for certain Federal programs with
statutorily-authorized consolidated
planning and consolidated administra-
tive funding, that are identified by a
Federal agency and approved by the
head of the Executive department or
gstablishiment. & Federal agency shall
consult with OMP during its consider-
ation of whether to grant such an ex-
emption.

(b) To promcete efficiency in Btate
and local preogram administration,
when Federal non-entitlermment pro-
grams with common purposes have spe-
cific  statutorily-authorized ocomsoli-
dated planning and consolidated ad-
ministrative funding and where most of
the BSfate agency's Iesources Come
froin non-Federal sources, TFederal
agencies may exemp{ these covered
State-administerad, non-entitlement
grant programs from certain OMB
grants management requirements. The
exemptions wonld be from:

(1) The reguirements in & CFR part
225, “'Cost. Principles for State, Local,
and Indian Tribal Governments (OMB
Cireular A-87)” other than the
allocability of costs provisions that are
contained in subsection C.3 of Appendix
A to that part;

{2) The requirements in 2 CFR part
220, “Cost Principles for Educational
Institutions (OMB Circular A-21)"
other than the allocability of costs pre-
visions that are contained in paragraph
C.4in section C of the Appendix to that
part,

(3) The requirements in 2 CFR part
230, “'Cost Principles for Non-Profit Or-
ganizations (OMB Circular A-122)"

o3 - -
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§215.30

other than the allocability of costs pro-
visions that are in paragraph A4 in
section A of Appendix A to that pars;

{4) The administrative requirements
provisions of part 215 (GMB Circular A-
110, “'Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,); and

(6) The agencies' grants management
common rale (see §215.5).

(¢} When & Fedsral apency provides
this flexibllity, as a prersguisite to a
State's exercising this option, & State
must adopt its own written fiscal and
administrative requirements for ex-
pending and accounting for all funds,
which are consistent with the provi-
sions of 2 CFR part 225, “Cost Prin-
ciples for State, J.ocal, and Indian
Tribal Governmenss (OMB Circular A-
87y and extend such policies to all sub-
recipients, These fiscal and administra-
tive requiremsnts must be sufficiently
speclfic to ensure that: funds are used
in compliance with all applicable Ped-
aral statutory and regulatory provi-
sions, costs are reasonable and nec-
essary for operating these programs,
and funds are not be used for general
expenses required to carry out other
responsibilities of a State or its sub-
recipients.

[69 FR 26281, May 11, 2004, as amendsd at 70
FR 51881, Aug. 31, 2005]

PROFPERTY STANDARDS

§215.30 Purpose of property stand-
ards.

Sections 215.31 through 215.37 set
forth uniform standards governing
management and disposition of prop-
erty furnished by the Faderal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Federal awarding agencies shall re-
guire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§215.31 through §215,37.
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§215.31

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless reguired by the terms
and conditions of the award.

Insurance coverage.

§216.32 Real property.

Each Federal awarding agency shall
prescribe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimum, shall contain
the following.

(a) Titie to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpoese of
the project as long as it is needed and
shall not encumber the property with-
out approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
cy for the use of real property in other
federally-sponsored projects when the
recipient determines that the property
ts no loenger needed for the purpese of
the original project. Use in other
projects shaill be limited to fhose under
federally-sponsored projects {i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Federal awarding
agency.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall reguest disposition in-
structions from the Federal awarding
agency or its successor Federal award-
ing agency. The Federal awarding
agency shall observe one or more of the
following disposition instructions.

{1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

Y
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(23 The recipient may be direcied to
sell the property under guidelines pro-
vided by the Federal awarding agency
and pay the Federal Government for
that vercentage of the current fair
market value of the property attrib-
utable to the Federal participatior in
the project {after deducting actual and
reasonable selling and fix-up expenses,
if any, from the sales proceeds). When
the recipient is anthorized or required
to sell the propersy, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
tieable and result in the highest pos-
sible return.

(3) The recipient may he directed to
transfer title to the property to the
Federal Government or to an eligible
third party yprovided that, in such
cases, the recipient shall be entitied to
compensation for its attributable per-
centage of the current fair market
value of the property.

§215.33 Tederally-owned and exempt
property.

{a) Federolly-owned property. (1) Title
to {ederally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to the Fed-
eral awarding agency. Upon completion
of the award or when the propersy is ne
longer needed, the recipient shall re-
port the properiy to the Fedsral award-
ing agency for further Federal agency
utilization.

(2) If the Federal awarding agency
has no further need for the property, it
shall be declared excess and reported to
the General Services Administration,
uniess the Federal awarding agency
has statutory aunthority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (15
U.s.C. 310 (I)) to donate research
equipment te educational and non-prof-
iy organizations in accordance with
E.0. 12821, “Improving Mathematics
and Science Education in Support of
the Naticonal Education Goals” (57 FR
542856, 3 CFR, 1892 Comp., p. 323)). Ap-
vropriate insiructions shall be issued
to the recipient by the Federal award-
ing agency.

bb

§215.34

(B Exemp: property. When siatatory
authority exists, the Federal awarding
agency has the option wo vest fitle to
property acguired with Federal funds
in the recipient without further obliga-
tion to the Federal Government and
under conditions the Federal awarding
agency considers appropriate. Such
property is “‘exempt property.' Should
4 Federal awarding agency not estab-
lish conditicons, title to exempi prop-
erty upon acquisition shall vest in the
recipient without further obligation to
the Federal Government.

§215.34 Equipment.

{a) Title Yo equipment acquired by a
recipient with Federal funds shall vest
in the recipient. subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal ontside
organizasions for a fee that is less than
private companies charge for eqguiva-
lent services, unless specifically aun-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the eguipment.

{c) The recipient shall use the equip-
ment in the project or program for
which it was acguired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project, then

{2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that eqguipment
is used on the project or program for
which it was acguired, the recipient
shall make it available {for use on other
prejects or programs if such other use
will not interfere with the work on the
project or program for which the eguip-
ment was originally acquired. First
preference for such other use shall be
given to o¢other projects or programs
sponsored by the Federal awarding
agency that finapced the equipment,

— e
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§215.34

second preference shall be given to
projects or programs sponsored by
other Federal awarding agencies, If the
gquipment is owned by the Federal
Government, use on other activities
not, sponsored by the Federal Govern-
ment shall be permissible if authorized
by the PFederal awarding agency. User
charges shall be treated as program in-
come.

() When acquiring replacement
eguipment, the recipient rmay use the
equipment to be replaced as trade-in or
sell the eguipment and use the pro-
ceeds to offset the costs of the replace-
ment eguipment subject to the ap-
proval of the Federal awarding agency.

(f) The reciplent’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
sguipment shall include all of the fol-
lowing:

(1) Equipmen$ records shall be main-
tained acecurately and shall include the
following information.

(1) A description of the equipment.

(1) Manufacturer's - serial number,
model number, Federal stock number,
national stock number, or other identi-
fleation number.

(1i1) Source of the equipment, includ-
ing the award number.

{iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
cetved, if the equipment was furnished
by the Federal Government) and cost.

{(vi) Iniormation from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicabie to equipment for-
nished by the Federal Government).

(vii) Liocation and condition of the
aguipment and the date the informa-
tion was reported.

(viii) Unit acguisition cost.

(ix) Uitimate dispozition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding
agency for its share.

(2} Equipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every stwo years. Any dif-
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ferences between guantities deter-
mined hy the physical inspection and
those shown in the accounting records
shall be investigated to determine the
canses of the difference. The recipient
shall, 1n connection with the inven-
tory, verify the axistence, current uti-
lization, and continced need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or Gheft of the
equipment. Any loss, damage, or theflt
of equiprment shall be Investigated and
fully documented; if the equipment was
owned by the Fedsral Government, the
reciptent shall promptly notify the
Federal awarding agency.

(5) Adequate maintenance procedures
shall be implemented to Xkeep the
squipment in good condition.

(6) Where the recipient is authorized
or required to seli the equipment, prop-
er sales procedurss shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $6000 or more, the
recipient may retain the squipment for
other uses provided that compensation
is made to the original Federal award-
ing agenoy or Iis successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent falr markef vaiue of the equip-
ment. If the recipient has no need for
the equipment, the reciplent shall re-
gquest disposision instrunctions from the
Federal awarding agency. The Federal
awarding agency shall determine
whether the equipment can be used to
meet the agency’s requirements. If no
requirement exists within that agency,
the availabillty of the eguipment shall
be reported t¢ the General Services Ad-
ministration by the Federal awarding
agency to determine whether 4 reguire-
ment for the equipment exists in other
Pederal apgencies. The Federal award-
ing agency shall issue instructions to
the recipient no later than 120 calendar
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daye afler the reciplent’s request and
the following procedures shall govern

(1) If su instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse the Federal
awarding sgency an amount computed
by applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or pro-
rram. However, the recipient shall be
permitted to deduct and retain from
the Federal share 3500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
penees.

(2) If the recipient is instructed to
ship the eguipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the eguipment, plus any reasonable
shipping or interirn storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the squipment, the
recipient shall be reimbursed by the
Federal awarding agency for such cosis
incurred in its disposition.

(4) The Federal awarding agency may
reserve the right to transfer the title
to the Federal Governrment or to &
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutes.
Such transfer shall be subject to the
following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in

writing.
(iiy The Federal awarding agency
shall issne disposition instructions

wighin 120 calendar days after receipt
of a final inventory. The final inven-
tory shall list all eguipment acquired
with grant funds and federally-owned
eguipment. If the Federal awarding
agency fails to issue disposition in-
structions within the 120 calendar day
period, the recipient shall apply the
standards of this section, as appro-
priate.

(ii1) When +the Federal awarding
agency exercises its right to talke title,

a7

§215.36

the eguiprment shall be subject o the
provisions for federally-owned egulp-
ment.

£216.85 Supplies and other expend-

able property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
regidual inventory of unused supplies
exceading $5000 in toial aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for nuse on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share The amount cof
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use suap-
piies acquired with Federal funds o
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§215.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Federal awarding agency(ies) reserve a
royalty-free, nonexciusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to anthorize others to do so.

(b} Recipients are subject to applica-
ple regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Granis,
Contracts and Cooperative Agree-
ments.”

(6} The Federal Government has the
right bo:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award.
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{2y Autharize others to receive, repro-
duce, publish, or otherwise nse such
data for Federal purposes.

(&) {1) In addition, in response Lo a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that wag nsed by the Federal
Oovernment In developing an agency
action that has the force and effect of
law, the Federal awarding agency shall
request, and the recipient shall pro-
vide, within a reasonable time, the re-
search data so that they can be made
available to the public through the pro-
cedures established under the FOIA. If
the Federazl awarding agency obtalns
the research data solely in response to
a FOIA request, the agency may charge
the raquester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should re-
flect costs tncurred by the agency, the
recipient, and the applicable subrecipi-
ents. This fee is in addition to any fees
the agency may assess under the FOILA
(6 U.8.0C. 552(a)(d)AN.

(2) The following definitions apply
for purposes of paragraph (d) of this
section:

(i) Research data is defined as the re-
corded factual material cornmonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the followlng: Prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This “rscorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary tc be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used bo identify a particular
person in a research study.

(ii) Published 1s defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or
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{B) A Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the foree and effect of law.

(iii) Used by the Federal Government
in developing an agency action that
has the force and effect of law ls de-
fined as when an agency publicly and
officially cites the research findings in
support of an agency action that has
the force and effect of law.

{e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acguisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
arty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the
provisions of §215.34(g).

[69 FR 26281, May 11, 2004, as amended at 70
'R, 51881, Aug. 31, 2005]

§215.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
olpient as trustee for the beneficiaries
of the project or prograrm under which
the property was acqguired or improved.
Agencies may require recipients to
record lens or other appropriate no-
tices of record to indicate that per-
sonal or rez]l property has been ac-
guired or improved with Federal funds
and that use and disposition conditions
apply o the property.

PROCUREMENT STANDARDS

§215.40 Purpose of

standards.

Sections 21541 through 21548 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obptained in an effective manner
and in compliance with the provisions

procurement

~
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of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment sbandards or reguirements shall
he imposed by the Federal awarding
agencies upen recipients, unless spe-
cifically reguired by Federal statute or
executive order or approved by OM3B.

t215.41 Recipient responsibilities,

The standards contained in this ssc-
tion do not relieve the recipient of the
contractual responsibilities arising
under ite contract(s). The recipient is
the responsible authoerity, without re-
course to the Federal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procuregments
sntered inte in support of an award or
other agreement. This includes dis-
putes, claims, protests of award, source
evaluation or octher matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Federal, State or local author-
ity as may have proper jurisdiction.

§2i5.42 Codes of conduct.

The recipient shal! maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts, No employse, cfficer, or
agent shall participate in the selection,
award, or administration of & contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of hig or her immediate
family, his or her partner, or &0 OTga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
pfficers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, {favors, or anything of
monetary value {rem contracters, or
parties wo subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
viglatione of such standards by offi-
cers, employees, or agents of the re-
cipient.

o9

§215.44

$215.43 Competition.

All procurement transactions shall
be conducted in a manner ¢ provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert Ho organizational con-
flicts of interest as well as noncompeti-
tive practices among centractors that
may restrict or eliminate competition
or obherwise restrain trade. In order tc
ensure objechive contractor perform-
ance and eliminate unfailr competitive
advantage, contractors that develop or
draft  specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for siach
procurements. Awards shall be made to
the hidder or offeror whose bid or offer
it responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or affer to be evaluated by the re-
cipient. Any and all bids or ofiers may
be rejected when it is in the recipient’s
interest to 4o so.

§215.44 Procurement procedures.

(a} All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)(1), (2) and
(8) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which wouwld be
the most economical and practical pro-
curement for the Federal Government.

{3) Solicitations for goods and serv-
ices provide for all of the following.

(i) A clear and accurate description
of the techmnical requirements for the
material, product or service tc be pro-
cured., In competitive procurements,
such a description shall not contain
features which unduoly restrict com-
petition.

(i1) Regquirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
Proposals.

(iil) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
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§215.45

performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘‘brand
name or sgual' descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measuremenst.

(vi) Preference, to the exteni{ prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient,

(b) Positive efforts shzll be made by
recipients to utilize small businesses,
minority-cwned firms, and women’s
business enterprises, whenever pos-
sible. Recipients of Federal awards
shal? take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are wsed to the fullest
extent practicable.

(2y Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises.

{3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women's business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is toc large
for one of these firms to handle individ-
ually.

{5y Use the services and assistance, as
aporopriate, of such organizations as
the 8mall Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicltation and utilization of
small buginegses, minority-cwned firms
and women's business enterprises.

{¢) The type of procuring instruments
used (e.g., fixed price contracis, cost re-
imbursable contracts, purchase orders,
and incentive contracts) shall be deter-
mined by the recipient but shall be ap-

60

2 CFR Ch. [i (1-31-06 Edilion)

propriate for the particular procure-
ment and for promoting the best inter-
est of the program or project invelved.
The ‘‘post-plus-a-percentage-of-cost"”
or ‘“‘percentage of construction cost”
methods of contracting shall not be
ased.

(@) Contracts shall be made only with
responsible contractors who possess
the potential abillty to perform suc-
cegsfully under the ferms and condi-
tiongs of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, confracts with certain
parsies are restricted by agencies' im-
plementation of E.O.5 12549 and 12689,
“Debarment and Suspension.”

{e) Recipients shall, on request, make
zvailable for the Federal awarding
agency, pre-award review and procure-
ment documents, such as reguest for
proposals or invitations for bids, inde-
pendent cost estimates, ete., when any
of the following conditions apply.

(1> A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the Fed-
eral awarding agency’s implementation
of this part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U7.8.C. 408 (11) (currently
$25.000) and is to be awarded without
competfition or only one bid or cffer is
received in response to a solicitation.

{3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4) The proposed award over the
small purchase Sthreshold is fo be
awarded %o other than the apparent
low bidder under a gealed bid procure-
ment,

(6 A proposed confract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

§215.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connsction with

]
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gvery procurement action. Price anal-
ysie may ke accomplished in various

ways, including the comparison of
price guotaticns submitted, market
prices and similar indicia, together

with discounts. Cost analysis is the re-
view and evaluation of each element of
cost Lo determine reasaonableness,
allocability and allowability.

§215,46 Procurement records.

Precurement records and files for
purchasss in excess of the small pur-
chase threshold shall include the fol-
lowing at a minlmnon:

(a) Basis for contractor selection,

(Y Justification for lack of competi-
tion when competitive bids or offers
are not obtained,; and

(c) Basis for award cost or price.

§215.47 Contract administration.

£ system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contracior per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

£215.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedieg in instances in which
a contractor viclates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) AXY contracts in excess of the
small purchase threshold shall contaln
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated {or default as well as

€1

§215.48

conditions where the contract may be
terminated because of circumstances
beyvond the contrel of the coniractor.

(c) Except as otherwise required by
statute, an award that reguires the
contracting {(or subcontracting) for
construction or facility improvements
shall provide for the recipient to {ollow
its own reqgairements relating to bid
guarantees, performance bonds, and
payment ponds unless the construction
contract or subcontract  exceeds
$100,000. For those contracts or sub-
contracts exceeding $100.000, the Fed-
eral awarding agency may accept the
bonding policy and reguirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government's interest
is aflequately protected. If such a de-
termination has not heen made, the
minimum requirements shall be as fol-
lows,

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or cther ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
reguired within the time specified.

(9) A performance bond on the part of
the contractor for 100 percemt of the
contract price. A “performance bond”
is one executed in connection with &
contract to secure fulfillment of all the
contractor's obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “‘payment bonrd” is one
execnted in connection with a contract
to assure payment as reguirec by stat-
ute of all persons supplying labor and
material in the execufion of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Snrety Companies Doing Business
with the United States.”

(dy All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that




§215.50

the recipient, the Federa! awarding
agency, the Comptroller General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers
and records of the contractar which are
directly pertinent %o a specific pro-
gram for the purpose of making audits,
examinations, excerpts and tran-
scriptions.

() All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of appendix A to
this part, as applicable,

REPORTS AND RECORDS

and

of reports

§215.560 Purpose
records.

Sections 215.51 through 215.58 set
forth the procedures for monitoring
and reporting on the recipient’s finan-
¢ial and program performance and the
nacessary standard reporting forms.
They also set forth record retention re-
gquirements.

§215.51 Monitoring and reporting pro-
gram performance.

(a) Reciplents are responsible for
managing and monitoring each project,
program, stbaward, function or activ-
ity supported by the award. Recipients
gshall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §216.26.

(b) The Federal awarding agency
shall prescribe the frequency with
which the performance reports shall be
submitted. HExcept as provided In
§216.51(f), performance reports ghall
not, be requireg¢ more frequently than
quarteriy or, less frequently than an-
nually. Annuzal reports shall be due 90
calendar days after the grant year;
guarterly or semi-annual reports shall
he due 30 days after the reporiing pe-
riod. The Federal awardéing agency may
require annual reports before the anni-
versary dates of multiple year awards
in liet of these requirements. The final
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award.

(cy If inappropriate, a final technical
or performance report shall not be re-
auired after completion of the project.
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(dy When required, perfocrmance re-
ports shall generally contain, for each
award, brief information on each of the
following.

(1) A comparizson of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the ocutput
of programs or projects can be readlly
quantified, such gurantitative data
should be related o cost data for com-
putation of untt costs.

(2} Reasons why established goals
were not met, if appropriate.

(8) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high anit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of parformance reports.

{f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification shall inciude &
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of
§ CFR part 1320 when reguesting per-
formance data from recipienta.

§216.52 Financial reporting.

(&) The foliowing forms or guch other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1y SF-269 or SP-2694A, Financial Sta-
tus Report,

(1) Bach Federal awarding agency
shall reguire recipients to use the SF-
269 or SF-269A to report the status of
funds for all nonconstruction projects
or programs. A Federal awarding agen-
cy may, however, have the option of
not requiring the SF-260 or SF-269A
when the SF-270, Request for Advance
or Reimbursernent, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information
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Lo meet its needs, except that a final
BF-269 or SP-2654 shall be reguired at
the completion of the project when the
SF-270 ix used only for advances

(1) The Federal awarding agency
shall prescribe whether the report shall
be on a cash or accrual basis. If the
Federal awarding agency reguires ac-
crual information and the recipient’s
accounting records are not normally
kept on the accrual basis, the recipient
shall not be reguired vo convert its ac-
counting system, but shall develop
such accrnal informatien through best
estimates based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the fregquency oi the
Financial Status Report f{for each
project or program, considering the
size and complexity of the particular
prcoject or program, However, the re-
port shall net be reguired more fre-
guently than quarterly or less fre-
guently than annually. A final report
shall be reguired at the completion of
the agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
SF-269 or SF-268A {an original and no
more than two copies) no later than 30
days after the end of each specified re-
porting period for guarteriy and semi-
annual reports, and 50 calendar days
for annual and final reporis. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon request of the recipisnt.

(2) BF-212, Report of Federal Cash
Transactions.

(1) When funds are advanced to re-
cipients the Federal awarding agency
shall reguire each recipient to submit
the SF-272 and, when necessary, its
continuation sheet, 8F-272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced Lo re-
cipients and 1o obtain disbursement in-
formation {or each agreement with the
recipients.

{i1) Federal awarding agencies may
require forecasts of Federa! cash re-
quirements in the ‘'‘Remarks” section
of the report.

(iii) When practical and deemed nec-
essary, Federal awarding agencies may
require recipients %o report in the
“Remarks” section the amount of cash
advances received in excess of three
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days Recipients shall provide short
narrabtive sxplanations of acticns taken
o reduce the excess balances.

(iv) Recipients shall be reguired to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each guarter.
The Federal awarding agencies may re-
guire a monthly report from those re-
cipients receiving advances totaling §1
million or more per year.

(v) Federal awarding agencies may
waive the requirement for submission
of the SF-212 for any one of the fol-
lowing reasons:

{A) When monthly advances do not
excee@ 325,000 per recipient, provided
that snch advances are monitored
through other ferms contained in this
section;

(B) I, in the Federal awarding agen-
¢y’s opinion, the recipient’'s accounting
controls are adequate o minimize ex-
cessive Federal advances; or,

(Cy When the electronic payment
mechanisms provide adeguate daba.

(b) When the Federal awarding agen-
cy needs additional information or
more freguent reports, the following
shall e obhserved.

(1> When additional information is
needed to comply with legislative re-
quirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such informatiorn
under the “*Remarks” section of the re-
ports.

(2} When 2 Federal awarding agency
determines that a recipient’s account-
ing system does not meet the standards
in §215.21, additional pertinent infor-
mation to further monitor awards may
be obtained upon writien notice {o the
recipient until such time as the system
is brought up tc standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance requirements of 5 CFR part
1320.

{3) Federal awarding agencies are en-
couraged to shade ont any line item on
any report if not necessary.

(4) Federal awarding agencies may
accept the identlcal informatiomn from
the recipients in machine readable {or-
mat or computer printouts or elec-
tronic cutputs in lien of prescribed for-
mais.
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(6) Pederal awarding agencies may
provide computer or electronic outputs
to recipients when such expedites or
contributes to the accuracy of report-

ing.

§215.58 Retention and access require-
ments for records.

fa) This gection sets forth require-
ments for record retention and access
to records for awards {o racipients.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon recipients.

(b} Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
vears from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the guarterty or annusal finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excen-
vions are the following,

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real properfy and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the reciplent.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§215.53(g).

(c} Copies of original records may be
substituted for the original records if
authorized by the Federal awarding

4gency.
(d) The Federal awarding agency
shall request transfer of certain

records to its custody from reciplents
when it determineg that the records
possess long term retention value.
However, In order to avoid dupilicate
recordkeeping, a Federal awarding
agency may make arrangements for re-
cipients to retain any records that are
continuously needed for joint use.
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(e) The Federal awarding agency, the
Inspector General, Comptreller Gen-
eral of the United Staies, or any of
their duly authorized representatives,
nave the right of timely and unre-
stricted access 4o any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the
awards, in order to make audits, ex-
aminations, excerpts, transcripts and
copies of such documents. This right
also includes tirnely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access In this paragraph are not lim-
ited to the required retentiom pericd,
but shall last as long as records are re-
tained.

) Unless required by statute, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant to the Freedom of Informa-
tion Act (6 U.S.C. 552) if the records
had belonged to the Federal awarding
agency.

(g) Indirect cost rote proposals, cost al-
locations plans, etc. Paragraphs (gX1)
and (g)2) of this zection apply to the
following types of documents, and sheir
supporting records: indirect cost rafe
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
{such as computer usage chargeback

rates or composlée Iringe benefit
rates).

{1} If submitted for negotiction. If the
recipient submifs to the Federal

awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or

ATTACHMENT ... [
PAGE

ofF 230 PAGES




OMB Circulars and Guidance

other computation for nepgotiation pur-
poses, then the 3-year retention pericd
{or the proposal, plan, or other com-
putation and its supporting records
starts at the end of the fiscal year (or
other accounting period) covered by
the propesal, plan, or other computa-
tion.

TERMINATION AND ENFORCEMENT

$215.60 Purpose of terminatiom and
enforcement,
Sections 215.61 and 215.62 set forth
uniform suspension, termination and
enforcement procedures.

§215.61 Termination.

{a) Awards may be terminated in
whole or in part only if paragraphs
(a)1), {2) or (3) of this section apply.

(1) By the Pederal awarding agency,
if 2 recipient materially fails to com-
ply with the terms and conditions of an
award.

(2) By the Federal! awarding agency
with the consent of the recipient, in
which case the twe parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
fo be terminated.

(3) By the recipient npon sending to
the Federal awarding agency written
notification setting forth the reasons
for such termination, the effective
date, and, In the case of partial termi-
nation, the portion to be ferminated.
However, if the Federal awarding agen-
cy determines in the case of partial
termination that the redanced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graphs (&)1} or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred teo in §215.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made {or continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§215.62 Enforcement,

(a) Hemedies for noncomplionce. If a re-
cipient materially fails to comply with
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the Lerms and conditiong of an award,
whether stated in a Federal statutle,
regulation, assurance, application, or
notice of award, the Federal awarding
agency may, in addition to imposing
any of the special conditions outlined
in §215.14, take one or more of the {ol-
lowing actions, as appropriate in the
circumstances.

(1} Temporarily withhold cash pay-
menss pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Federal
awarding agency.

{2y Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(8 Wholly or partly suspend or ter-
minate the current awargd.

(4) Withhold further awards for the
projech or program.

(5) Take other remedies that may be
legalily available.

(b} Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opporgunity for hearing, appeal, or
other administrative proceeding o
which the recipient is entitied under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and iermi-
nation. Costs of a recipient resnlting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
guently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(c){1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of if, and in the case of a ter-
mination, are noncancellable.

{2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(@d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
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suspension and termination, do not
preciude a recipient {rom being subject
to debarment and suspension under
E.O.5 12549 and 12682 and the Federal
awarding agency implementing regula-
tions (see §215.13).

Subpart D—After-the-Award
Requirements

§215.70 Purpose.

Sections 215.71 through 215.73 contain
clgseout procedures and other proce-
dures for subsequent disallowances and
adjustments,

§215.71 Closeout procedures.

(a) Recipients shall submit, within 80
calendar days after the date of comple~
tion of the award, zll financial, per-
formance, and ather reports as required
by the terms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
quested by the recipient.

{b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient
shell liquidate all obligations incurred
under the award not later than $0 cal-
endar days after the funding period or
the date of completion as specified In
the terms and conditions of the award
or in agency implementing instruc-
tions.

(¢) The Federal awarding agency
shall make prompt payments to z re-
cipient for allowable reimbursable
costs under the award being closed out.

(@) The recipient shall promptly re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or pai¢ and that is not{ au-
thorized to be retained by the reciplent
for use in other projects. OMB Circular
A-128 governs unreturned amounts that
become delinquent debts.

(e) When anthorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Faderal share of costs
after closeouf reports are received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §215.31 through §215.37.

(g) In the event a final zudit has not
been performed prior o the closeout of

66

2 CFR Ch. Il (1-1-06 Edition)

an award, the Federal awarding agency
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final
andtt.

§215.72 Subsequent adjustments and
continuing responsibilities.

(&) The closeout of an award doss not
affect any of the following:

{1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later andit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §215.26.

{4) Property management reguire-
ments in §215.31 through §215.37.

(5) Records retention as required in
§215.53.

{b) After closeont of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
cipient referred to in paragraph {a) of
this section, including those for prop-
arty management 25 applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate,

(69 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005]

§215.78 Collection of amounis due.

(&) Any funds pald to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enfl-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reascnable period after the demand for
payment, the Federal awarding agency
may reduce the debt by paragraphs
(a)(1}, () or (3) of this section.

(1) Making an administrative offset
agalnst{ other raquests for reimburse-
ments.

(2} Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Federal awarding zgency shall
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charge Interest on an overdue debt in

accordance with 4 CPR Chapter II,
“PFederal Claims Collection Stand-
ards.””

APPENDIX A TG PART 215-~CONTRACT
PROVISIONS

Al contracts, awarded by a recipient in-
c¢luding small purchases, shall contain the
following provisions as applicable

1. Egua! Employment Opportunity——All con-
tracts shall coniain a provision requiring
compliance with .0 11246, “'Egua! Employ-
ment Opportunity’ (30 FR 12318, 12835, &
CFR, 1964-1865 Comp., p. 339}, as amended by
E.O. 11375, “Amending Executive Order 11246
Relating to Egqual Employment Oppor-
wunipy,” and as supplemented by regulations
at 41 OFR part 60, "Office of Federal Con-
tract Compliance Programs, Equal Employ-
ment Opportunity, Department of Liabor,”

2. Copeland "'Anti-Kickback” Act (18 U.S.C.
874 and 40 [.5.C. 276c)—All contracts and sub-
grants in excess of $2000 for cobstruction or
repair awarded by recipients and subrecipi-
ents shall inelude a provision for compliance
with the Copeland “Anti-Kickback™ Act (18
U.8.C. 814, as supplemented by Department
of Labor regulations (29 CFR part 3, “Con-
tractors and Subcontractors on Pablic Build-
ing or Public Work Finanoced in Whole or in
Part by Loans or Grants from the United
States'”). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitied. The recipient shall report all sus-
pected or reported violations to the Federal
awarding agency.

3. Dawvis-Bocon Act, as amended (40 U.S.C.
276e t¢ a-7)—Wnen reguired by Federal pro-
gram legislation, all construction centracts
awarded by the recipients and subrecipients
of more than $2000 shall include 2 provision
for compliance with the Davis-Bacon Act (40
U.8.C. 2762 to a~7) and as supplemenied by
Department of Labor regulations (28 CFR
part 5, “Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Asgisted Construction’), Under
this Act, contractors shall be required to pay
wages Lo laborers apd rmechanles at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, comtractors
shall be required to pay wages not less than
onee a week The recipient shall place & copy
of the current prevailing wage determination
issned by the Department of Labor in each
solicitation and the award of a contract shall
he conditiconed upon the acceptance of the
wage determination. The recipient shall re-
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port wll wugpecied -or reported viclatlons Lo
the Federal awarding agency.

4. Contract Work Hours and Safety Standards
Act (40 U.85.C. 327-333)—Where applicable, all
contrachs awarded by recipients in excess of
$2000 {or censtruction centracits and in ex-
cess of $2500 for other contracts that involve
the employment of mechanice or laborers
shall include a provision for compllance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.8.C.
327-333), as supplemented by Department of
Labor repniations (24 GFR part §). Under sec-
tion 102 of the Act, each contractor shall be
required to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of 40 hours. Work in excess of the
standard work week is permissible providsd
that the worker is compensated at a rate of
not less than 1% times the basic rate of pay
for all hours worked in excess of 40 hours in
the work week. Section 107 of the Act 15 ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work in surrcundings or under working
conditions which are unsanitary, hazardous
or dangerons. These requirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily avallable on the
cpen market, or contracts for transporiation
or transmission of intelligence.

5. Rights to Imveniions Made Under a Con-
tract or Agreemeni--Contracts or agresments
for the performance of experimental, devel-
opmental, or research work shall provids for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights te
inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” angd any implementing regula-
tiens issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 720! et seq.) and
the Federal Water Pollution Conirol Act (33
0.8.0. 1251 et seq.), os amended—Contracts
and subgrants of amounts io excess of
100,000 shall contain a provision that re-
guires the recipient to agree t0 comply with
all appiicable standards, orders or reguia-
tions issued pursuant to the Clean Aidr Act
142 11.8.C. 7401 el seq.) and the Feaderal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Viclations shall be reported to
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (BPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of 3100000 or more shalli file the re-
guired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
sempting to influence an officer or empioyee
of any agency, 2 member of Congress, officer
or employee of Congress, or an employee of &
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member of Congress In connection with ob-
taining any Iederal centract, grant or any
other award covered by 31 U.8,C. 1352, ach
tler shall alse disclose any lobbying with
non-Federal funds that takes place in con-
naction with obtainlng any Federal award.
Such disclosures are forwarded from tier to
tier ap to the recipient.

8. Debarment and Suspension (E.O.5 12549
and 12699)--A contract award with an
amount expected to equal or exceed $25,000
and certain othar contract awards (see 2 CFR
180.220) shall not be made to parties listed on
the government-wide Excluded Partles L.st
System, in accordance with the OME gulde-
lines at 2 CFR part 180 that implement E.O.8
12649 (3 CFR, 1586 Comp., p. 189) and 12689 (3
CFE., 198% Comp., p. 235). ‘‘Debarment and
Suspension.” The Excluded Parties List Sys-
tem contains the names of parties debarred,
suspended, or otherwise excluded by agen-
cies, as well as parties declared ineligible
under statutory or regulatory authority
other than E.Q. 12548,

[60 FR 26281, May 11, 2004, as amended at 70
FR 51879, Auvg. 31, 2005]

PARTS 216-21% [RESERVED]

PART 220—COST PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-21)

Sec.

220.6 Purpose.

220.10 Scope.

230.16 Policy.

290.20 Applleability.

220.25 OMB responsidilities,

220.30 Federal agency responsibilities.

220.36 Effective date of changes.

220.40 Relatlonship to previous issuance.

220.45 Information contect.

APPENDIX A To PART 220—PRINCIPLES FOR DE-
TERMINING (0STS APPLICABLE TO GRANTS,
CONTRACTS, AND OTHER AGREEMENTS WITH
EDUCATIONAL INSTITUTIONS

AvTHorrry: 31 11.5.C. 503; 31 1.8.C. 1111; 41
U.8.0. 405; Reorganization Plan No. 2 of 1978;
E.Q, 11541, 38 FR W37, 3 CFR, 1866-1870, p.
938

SOURCE: 7 FR 51881, Aug. 31, 2005, uniess
otherwise noted.

§220.6 Purpose.

This part establishes principles for
determining cosis applicable to grants,
contracts, and other agreements with
educational institutions.

2 CFR Ch. Il (1-1-06 Edition)

§220.10 Scope.

The principles in this part deal with
the subject of cosi determination, and
make no attempt to identify the cir-
cumstances or dictate the extent of
agency and institutional participation
in the financing of a particular project.
Provision for profit or other Increment
above cost is outside the scope of this
part.

£220.15 Palicy.

The prineipies in this part are de-
signed to provide that the Federal Gov-
ernment bear its fair share of total
costs, determined in accordance with
generally accepted accounting prin-
ciples, except where restricted or pro-
hibited by law. Agencles are not ex-
pected to place additional restrictions
on individual 1tems of cost. The suc-
cessful application of cost accounting
principles requires development of mu-
tual understanding between represent-
atives of educational instlfutions and
of the Federal Government as to their
scope, implementation, and inferpreta-
tion.

£§220.20 Applicability.

(a) All Federal agencles that sponscr
research and development, tralning,
and other work at educational institn-
tions shall apply the provisions of Ap-
pendix A to this part in determining
the costs incurred for such work. The
principles shall also be used as a gride
in the pricing of fixed price or lump
sum agreements,

{b) Each federal agency that awards
defense-related contracts tc a Feder-
ally Funded Research and Development
Center (FFRDC) associated with an
educational institution shall require
the FFRDC to comply with the Caost
Accounting Standards and with the
rules and regulations issued by the
Cost Accounting Standards Board and
set forth in 47 OFR part 99.

§220.25 OMB responsibilities,

OMBE is regponstble for:

{a) Issuing and malntaining the guid-
ance in this part.

(b) Interpreting the policy reguire-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.
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Reviseo May 0L, 20(4
TLOTHE HEALDD OF EXECUTIVE DESARTMENTLS ANL ESTARELISHMERNTE
SUBJECH Cost o Prainciples for Non-Froilt Crganications
i Purpose Thzs Circular eztablisnes pranciples £
grants, contracts and other agreenents with non-profic
not appl!y e colleges and unliversities which are covered b
and Budget (OME) Circular 2-2%, "Cost Principles for & 1St
Srate, local, and federzlivy-recognized Indian tripal ts ich
covered by OME Circular A-87, "Cost Principles for State, Local, and Indizan
‘ribal Governments”; or hospitals The principles are designed o provide that
the Federal Government bear its fzir share of costs ezcept where restricted or

prohikbited by law. The principles do not attempt to prescribe the extent of

cost snering or matching on grants, contracts, or other agreements. However,
such cost sharing or matching shall not pe accomplished through arbinrary
limitations on individuzl cost elements by Federal agencies. Provision for

proflt or other increment above cost is outside the scope of this Circular.

Z. BSupersession. This Circular supsrsedes cost principles issued by individual
agencies for non-profit organizations.

A

Applicability.

&. These principles shall be used by all Federal agencies in determining
the costs of work performed by non-profit organizations under grants,
cooperative agreements, cost reimbursement contracts, and other contracis in
which costs are used in pricing, administration, cor settlement. E1l <f these
instruments are hereafter referred to a2s awards. The principles do not apply to
awards under which an organization is not reguired to account to the Federal
Government for actual costs incurred.

L. AEll cost reimbursement subawards {subgrants, subcontracts, eic.) are
supject %o those Federal cost principles applicable to the particular
crganization concerned. Thus, if a subaward is to a nor-profit organization,
this Circular shall apply; if a subaward is to a commercial orgarization, the
cost principles applicable to commercial concerns shall apply; 1f & subaward 1
tc a college cor university, Circular B-21 shall apply; if a subaward is 1o a
State, lo=al, or federally-recognized Indian tribal government, Circular Z-87
shall apply.

S
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DU OYCAanLizatnion means any DLIDUIalien, TIUET, aF3

Cormma T an ive BIoNTner GrGanIIALION WLLITI

L, improve, and/or exuand Lls
nrganlzatcion™
te, local, a:

{4 gsmes 1bts net progeed
nperatlions. for this purpose, the te
colleges and universities; {11} hospitals; (1i:i
recognized Indian tribal governments; and (iv}
non-profit organizations which are excluded from

accordance with paragraph 5.

. Prior approval means securing the awarding agsency's permission in
advance to incur cost for those itfems that are designated as resguiring prior
approval by the Circular. Generally this permission will be in writing. Where
an item of cost requiring prior approval is specified in the budget of an award,
approval of the budget constitutes approval of that cost.

5. Exclusion of some non-profit organizations. Some non-profit organizations,
because of their size and nature of opsrations, can be considered to be similar
to commercial <concerns for purpose of applicability of cost principles. Such
non-profit organizations shall operate under Federal cost principles applicable
to commercial concerns, A listing of these organizations is contained in
Attachment £. Other organizations may be added from time to time.

6. Rasgponsibilities. Agencies responsible for administering programs that
involve awards tc non-profit organizations shall implement the provisions o
this Circular. Upon reguest, implementing instruction shall be furnished t
OMB. Agencies shall designate a ltaison official to serve as the agency
representative on matters relating to the implementation of thig Circular. The
name and title of such repressntative shall be furnished to OMB within 30 days
of the date of this Circular.

£
i

[

7. Attachments. The principles and related policy guides are set forth in tie
following Attachments:

Bttachment A -~ General Principles

Attachment B - Selected Items of Cost

Attachment C - Non-Profit Organizations Not Subject To This Circular

8. Reguests for exceptions. OMB may grant exceptions to the reguirements of
this Circular when permissible under existing law. However, in the 1Interest

achieving mazimum uniformity, exceptions will be permitted only in highly
unusual circumstances.

of

=l

6. Effective Date., The provisions of this Circular are eflfective immediately.
Implementation shall be phased in by incorporating the provisions into new
awards made after the start of the organization's next fiscal wyear. for
existing awards, the new principles may be applied if an organization and the

cognizant Federal agency agree. Earlier implementation, or a delay in

ATTACHMENT )
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& Be regsonanle for the performance 0f Ihe award and be ailozabia

nepeto pnder these principles.

b. any limitatlions orp exclusions set [grihoin tnese
LDrins.pies or 4% Lo bwpes or amount of COST 1iems

- Be consiztant wi policies and procedures that a
to poth federally-financed and other activities of the srganization.

d. Bz accorded consistent freatment

e, Be determinad in accordance with generally atceptad accounting
principles !(GARD)

f. Not be includad as a cost or used to meel cost sharing oo
matching reguirements of any other federzlly-Zinanced program in either the
currant or & prior period.

g. Be adequately documented.

3. PReasonable costs. A cost is reasonable 1f, .n 1ts nature or amount,
it dopes not excsed that which would be incurred by & Drudent person under the
circumstances prevailing at the time the decision was made o incur the costis.
The guestion of the reasonablensss cf specific costs must be scrutinized with
particular care in connection with organizations or separate divisions therect
which remsive the preponderance of their support from swards made by Federal
agencies. In determining the reasocnableness of 2 given cosi, consideration
shall be given to:

Whether the cost L
the operation of

a
necessary fo

s of a type generally recognized as ordinary
the organization cor the pericrmance of the
e
6 ATTACHMENT ...
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meers,
GoVErTNImEn ™

o : iitant deviations Irom ithe estaclished Lrectices of The
crgahicatlion which mey ardustiflapbly increzse the award costs
4 Eilovcable coste
&. I cost is allocable to & particuler cost objective, such as a
grant, contract, project, service, or other activiiy, 1n accordance with the
relat:ve Denefits received. £ cost is zllocable to 2 Federal awara 2f it is
treated consistently with other costs incurred for the same purpese ir 1like

c:r:umstances and 1if it:
(1} Is incurred specifically for the award.

) Benefits both the award and other rk and can be
ble proportion to the benefits received, or

) 1s necessary to the overall operation of the crganization,
laticnship te any particular cost objective cannct be shown.

b. &ny cost allocable tc & particular award or other cost objective
under these principles mey not be shifted to other Federazl awards to overcome
funding deficiencies, cor to aveid restrictions imposed by law or by the terms of
the award.

5. Epplircable credits.

g. The term applicable credits refers toc those receipts, or
reduction of expenditures which operate to cffset or reduce expense items that
are allocable to awards as direct or indirect costs. Typical examples of such
transactions are: purchase discounts, rebates or allowances, recoveries or
indemnities on lesses, insurance refunds, and adijustments of overpayments or
erroneocus cherges. 7To the extent that such credits accruing or received by the
orgacization relate to allowable cost, they shall be credited to the Federzl
Government either zs a cost reduction or cash refund, as appropriate.

b. in some instances, the amcunts received from the Federal
Government to finance crganizational activities or service operations should be
treated as applicabie credits. Specifically, the concept of netting such credit
items against related erpenditures should be applied by the organization in
determining the rates or amounts to be charged to Federal awards for services
rendered whenever the faciliities or other rescurces used in providing such
services haeve been financed directlv, in whole or in part, by Federal funds.

¢

©. For rulss covering program income (i.e., gross income earned
from federally-supported activities) see Sec. .24 of Office of Management and
Budget (OMB) Circular A-110, "Uniform Administrative Reguirements for Grants and

Agreements with TnStlfutlons of Hicgher Education, Hospitals, and Other Non-
Profit Organizations

—
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Advan: -

ajraamentT Ohoany

Viasonablenssn ox oan.ozebilat Y
Zonditional exempTlons.

a OMB zuthorices conditional exemption from OMB adminiscrative
regulrements and cost prin clples circulars for certain rederal programs with
stwatutorily-autnorized consclidatsed planning and consolidated administrative
Zunding, tnat are identified by a Federal agency and approved by the head of
tne Bxecutive dapartment or establishment. B Faderal sgency shall consult with

OMB during its consideration of whether to grant such an sxemption.

b. To promote efficiency in State and local progrzam administra:tion,
when Federazl non-entitlement programs with common purpeses have specifiic
statutorily-authorized consclidated plannlna and consolidatad administrative
funding and where most of the State agency's rescurces come from non-Federal
sources, Federal agencies may Qxempt these covered State-administered, non-
ontitlement grant programs from certain OMB grants management reguirements. The
exemptions would be from all but the allocabilitw of costs provisions of OMB
Circulars E-87 (Attachment A, subsection C.3), "Cost Principles for 3:tate
Local, and Indian Tribal Governments,™ B-21 {(Section C, subpar:t 4), "Cost
Principles for Bducational Institutions," and A-122 (Aiftachment A, subsectiion
A.4}), "Cost Principles for Non-Profit Organizations," and from all of the

ddmlnlstrative regquirements provisions of OMB Circular A-110, "Uniform
Administrative Requirements for Grants and Agreements wifh Instituticns of
Higher Education, Hospitals, and Other Non-Profic Organizations,” and the
agencies' grants management comucn rule.

c. When a Federal agency provides this flexibility, as a
preresqulsite to a State's exercising this option, a State must adopt 1ts own
vwritten fiscal and administrative requirements for expsnding and accounting for
all funds, which are consistent with the provisions of OMB Circular A-87, and
extend such policies to all subrecipients. These fiscal and administrative
reguirements must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions,
costs are reasonable and necessary for operating these programs, and funds are
not be used for general sxpenses required to carry out other responsibilities of
a State or its subrecipients.

B, Direct Costs

1. Direct costs are thoses that ¢an be identified specifically with a
particular final cost objective, i.e., a particular award, project, service, or
other direct activity of an organization. However, a cost may not be assigned
to an award as a direct cost 1f any other cost incurred for the same purpose, in
like circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct ceosts of the awards and are to be
assigned directly thereto. Costs identified specifically with cther final cost

8 =
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ool EOTIVES
NOT &ll0OwWalile af Crierges o Feasral
BT ! T reragrapn 17 of Ertsonment B
howewv coste are unsllowar.e for purposes of computiuo
chax they nonetheless must be treated zs direct ocosts for
DUrLo direct cost rates anc be sllocate Fe
TG 1f they reprasent activitl
salar occupy space, and (3} benef:t
Inoar
sts c¢f activities pericrmed primarily as & service Lo memhers,
generzl pukllc wnen significant and necessary Lo the
mission must be treated as direct costs whether or not zllowable
an equitabie share of indirect costs. Some examples of these
ies include:

&, Maintenance of membership rolls, subscriptions, publicarions,
and related functions.

L. Providing services and information to members, legislative or
administrative bodies, or the public.

ol Promotion, lobkying, and other forms of public relations.

d. Meetings and conferences except these held to conduct the
general admiristration of the organization.

2. Malintenance, protection, and investment of special funds not
used in operastion of the organization.

f. Administration of group benefits on behzlf of members or
clients, including life and hospitel insurance, annuity oI retirement plans,
financial aid, etc.

C. Indirect Coustis
1. Indirect costs are those that have been incurred for common cor jolnt

objectives and
objective. Dir
the conditions
determined and
ncirect cos-s

objectives. A
other cost incu
assigned to an
2 Bacau
non-profit orga
may be classifi
cf indirect cos

cannot be readily identified with a particular fimal cost

ect cost of minor amounts may be treated as indirect costs under
described imn subparagraph B.Z2. After direct costs have been
zssigned directly te awards or other work s appropriste,

are these remaining to be allocated Lo benefiting cost

not be allecated to an award as an lndirect cost if any

COSt may
rred for the same purpose, In like circumstances, hzs been
award as a direct cost.

e of the diverse characteristics and accounting practices of

it is not possible to specify the types of cost which
ac indirect cost in 211 situations. Bowever, typical gramples
t for many non-profit organizations may include depreciation or
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St s INLeNancs exnpenses "hdministr
administration and general 2xp2nses$ such as tne
personnel, library ezxpenses and all nsfher types
speciiically under one of the subcatzgorises of
afjocations from other pools, where applicabie
reporting reguirements in subparagraohs D.2.e

i. General.

Where a non-profit organization has only one major function, or
ajor functione benefit from its indirect costs fo apprerximately
ee, the allocation of indirect costs and the computation of an
T rats may be accomplished through simplifi=zd zllocation procedures,
in subparagraph 2.

oW
=

. Where an organizatioﬁ has several major functions which benefit

from :ts indirect costs in varying degrses, allocaticn of indirect costs may
require the accumulation of such costs into separate cest groupings which théen
are allozated individually to benefiting functions by means of a base which best
measures the relative degree of benefit. The indirect costs allocated o eacrh
function are then distributed to individual awards and other activities included
in that function by means of an indiresct cost rate(s).

=. The determination of what constitutes an organizatlon's major
functions will depend on 1ts purpose in being; the types of services 1t renders
fo the public, its clients, and i1ts members; and the amount of effort it devotes
o such activities as fundraising, public information and membership activities.

d. Bpecific methods for allocating indirect costs and computing
indirect ¢ost rates along with the conditions under which each method should be
used are described in subparagraphs 2 through 5.

e. The base period for the allocation of indirect costs is the
period in which such costs are incurred and accumulated for allocation to work
rformed in that period. The base pesriod normally should ccincide with the
organization's fiscal year buit, in any event, shall be so selected as to avoid

inequities in the allocation of the costs.

2. Simplified zllocation method.

a. Where an organization's major functions benefit from its
indirect costs to approximately the same degree, the allocation of indirec
costs may be accomplished by {1} separating the organizstion's total costs for
the base period as either direct or indirect, and {ii) dividing the total
allowable indirect costs (net of applicable credits) by an equitable

i0 nTrACHMENT .....
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<. Tne distribution base may be Totel direct costs {excluding
capital exzpenditures and ovther distorting 2tems, such as meioer subzontracts or
subgrants), direct saiaries and wageg, 0r other base which results in an
eauitaple distribution. The distribution pase shall generally excliude
parricipant support costs as defined inm paragraph 2Z2 of Attachment B

¢. Except where a special rate{s) is reqguired in accordance with
subparagraph 5, the indirect cost rate developed under the above principles is
applicable *to &11 awards at the organization. 1 2z specizal rate{s) 1s reguired,
appropriate modafications shall be made in order to develop the special ratels).

e. For an organization that receives more than 510 million in
Federel Funding of direct ¢osis in a fiscel year, a breakout of the indirect
cost component inte two broad categories, Facilities and Administration es

defined in subparagraph C.3, is required. Thes rate in each case shall pe stated
as the percentage which the amount of the particular indirect cost category
(i.e., Facilities or Administration) is of the distribution base identified with
that category.

|J

2. Multiple allocation base method

a. Generazl. Where an organization's indirect costs beneili
major functions in varying degrees, indirect costs shall be accumulated into
separate cost groupings, as described in subparagraph b. Each grouping
then be allocated individually to benefitting functions by means of a base which
best measures the relative benefits. The default zllocation kases by cost pocl
are described in subparagraph c.

b. Identification of indirect costs. Cost groupings shall be
established s¢ as to permit the zllocation of each grouping on the basis of
benefits provided to the major functions. Fach grouping shall constitute a pool
of expenses that are of like character in terms of functions they benefit and in
tezrms of the allocation base which best measures the relative benefits provided
tc each function. The groupings are classified within the two broad categories:
"Facilities" and "kdministration,” as described in subparagraph C.3. The
indirect cost pools are defined as follows:

(1) Depreciation and use allowances. The expenses under this
hﬂad;no tre the portion of the costs ¢f the organization's buildings, capital
improvements to land and buildings, and eguipment which are computed in
accordance with paragraph 11 of Bttachment B ("Depreciation and use
allowances")

y ATTACHMENT V).
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Xpenses category shall
henefit costs, depreciation and use

)} Gen
under this heading are tn
erecutive and administrative of
general nature which do not rela
organization. This category shall
benefit costs, operation and maint
allowances, and interest costs., E
offices, such as the director's offi
services, bhudget and planning, perschn
counsel, management information systems
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tral rezcelving. The operation antd
nclude 1ts allocable share of §

nces, and interest costs.

on and gsneral expenses. The expenses
n incurred for the overall geaneral

e prganlzation and other expenses of a

to any major function of the

inciude its allocable share of fringe

e expense, depreciation and use
es of this category include central

the office of finance, business

ll

!

a

safety and risk management, general
nd library costs.

In developing this cost poel, special care should be exercised to ensure that
costs incurred for the same purpose in like circumstances arz treated

conzistently as sither direct or indirect costs. For example, salaries
technical staff, projesct supplies, projez
computer costs, travel costs, and specilalized services costs shall be ¢
direct costs wherever identifiable to a particular program. The salaris
wages of administrative and pooled clerical staff should normally be traa
indirect costs. Direct charging of thesse costs may be appropriate where

+

o

publication, telephone toll ch
re

3

project or activity explicitly requires and budgets for administrative or
clerical services and other individuals involved can be identified with the
program or activity. Items such as office supplies, postage, local telephone
costs, periodicals and memberships should normally be treated as indirect costs.

c. Allocation bases. Actual conditions shall be taken into account
o

in selecting the base to be used in allocating the expenses in each grouping ¢
benefitting functions. The essential consideration in se2lecting a metheod or a

base is that it is the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; a traceable cause and effect
relationship; or legic and reason, where neither the cause nor the effect of the
relationship is determinable. When an allocation can be made by assignment of a
cost grouping directly to the function benefited, the allocation shall be made
in that manner. When the expenses in a cost grouping are more general in nature,
the allocation shall be made through the use of a sslected base which produces
results that are equitable to both the Federal Government and the organization.
The distribution shall be made in accordance with the bases described herein
unliess it can be demonstrated that the use of a different base would result in a
more eguitable zllocation of the costs, or that a more readily available base
would not increase the costs charged to sponsored awards. The results of

12
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mere ThAn one Iunction, } ; ;tal improvements and egulpment used tn such
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pulldings, shzll be al
buiiding on the basis
such &g heliways, sta

1d vidusl functions periormed 1T each
gxcluding COmMmOn &Xe

eciaTion or uUse ellowances or puildings, capital
improvements and eguipment rel le individuel rooms, and
laboratories) used jointly by more than one function {as determined py the users

s}

!
cf the space) shall be treated as ilows. The cost of each jointly used unit
of space shall be allocated to the uenefltting functions on the pasis of:

v
1) the employees and cother users on 2 full-time
ies and wages of those individual ZIZunctions
t

eqa
e space; or

o

rivalent (FTE} basis or s
nei ltt‘ng from the use of

{ii) organization-wide employee FTEs Or salaries
and wages applicable to the benefitting functions of the organization.

{d) Depreciation or use allowances on certaln capital
improvements to land, such as paved parking areas, fences, sidewalks, and the
not included in the cost of buildings, shell be allocated to user
categories on z FTE basis and distributed to major functions in proportion to
salaries and wages of all emplovees applicable to the functions.

-7

(2} Interest. Interest costs shall be zllocated in the same
e s the depreciation or use allowances on the puildings, eguipment and
capital eguipments to which the interest relates.

(3} Operetion and maintenance eXpenses. Operation and
maintenznce expenses shall be allocated in the same manner as the depreciation
and use allowances.

(4) General administration and general expenses. General
administrarion and general expenses shall be allocated to benefitting functions
hased on modified total direct costs (MTDC), as described in subparagraph D.3. 1.

The ewpenses included ir this category could be grouped first according to major

functions of the crganization to which they render services or provide benefifs.
The aggregate expenses of each group shall then be alloceted 10 benefitting
functions based on MTDC.

d. Order of distribution.

ndirect cost categories
t, operaticn and maintenance, and general administration
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iZy Norma.iy, an lndlirecst cost o ca
o) rlocataed to other cost obj
o r, a Cross
T usead
oL ti
= Application of indirect cost rate or rates. Except where a
spetial indirect Cost rateis; is reguuared in accordance with subparagraph D.3,
Lhe separate groupings of indirect costs ailocated to ¢ach major function shall
Da aggregated and treated as a common pool for that function. The <osis 1n the
comman pool shall then be distributed ro individual awards included in thac
sin

f. Distribution basis. Indirect costs shall be distributed to
applicable sponsored awards and other benefitting activities within each major
function on the basis of MTDC. MTDC consists of all salaries and wages, fringe
benefits, matarials and supprlies, ssrvices, travel, and subgrants and
subcontracts uvp to the first $25,000 of each subgrant or subcontract (regardless
of the pericd covered by the subgrant or subcontract). Eduipmenz, capital
axpenditures, charges for patient care, rental costs and the portion in excess
f 525,000 stall be excluded from MTDC. Participant support costs shall
ly be excluded from MTDC. Other items may only be excluded when Che

cost zognicant agency determines that an exclusion 1s nececsary %o aveld
us inequity in the distribution of indirect costs.

jol

‘ r cach separate indirect cost pool developed. The rate in each
case shall be stated as the percentage which the amount of the particular
indirect ceost pool is of the distribution base identified with that pool. Each
indirect cost rate negotiation or determination agreement shall include
development of the rate for zach indirect cost pocol as well as the overall
indirect zost rate. The indirect cost pools shzll be classified within two
broad catagories: "Facilities" and "Administration,® as described in
subparagraph C.3.

Individual Rate Compenents. An indirect cost rate shall be

4. Direct allocation method.

a. Some non-profit organizations treat all costs as direct costs
except general administration and general expenses. Thesa corganizations
generally separate their costs into three basic categories: (i) General
administration and general expenses, (1i) fundraising, and (iii} other direct
functions {including projects performed under Faderal awards). Joint costs,
such as depreciation, rental costs, operation and maintenance of facilities
telepheone sxpenses, and the like are prorated individually as direct costs to
each category and to each award or other activity using a base most appropriste
to the perticular cost being prorated.

L. This method is acceptable, provided each Joint cost is prorated
using a base which accurately measures the benefits provided to each award or

14 e mmm———— - e . ——— -
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sgme manner a5 thaet descrioed Ln

5 s 1 _nudirect CosSTt retes.  In some instances, a single indirect
cost rate § 1 actzvities o7 an organizat.on or for each mejcr functicn of
The organllza , mey not be appropriate, since it would not take into accoount
those fe factors which may substantiaily affect The indirect costs

parzicular segment of work. For this purpose, a particuliar
segment of r¥ may be that performed under a single awarcd or it may consist of
work under group ¢f awards performed in z common éenvironment. These factors

may include the physical location of the work, the level of administrative
support reguired, rhe nature of the facilities or other resources employed, the
scientific discipiines or technical skills involved, the organizationzl
arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears tc generzte a significantly
different level of indirect costs, provisions should be made for a separate
indirect cost pool applicable to such work. The separate indirect cestT pool
should be develcped during the course cf the regular zllocation procesgs, and the
separate indirect cest rate resulting therefrom should be used, providec it is
derermined that (i) the rate differs significantly from that which would have
been obtainsd under subparagraphs 2, 3, and 4, and (ii} the volume of work to
which the rate would apply is materizal.

E. Negotiation and Approval of Indirect Cost Rates

1. Defiritions. As used in this section, the following terms have the
meanings set
forth below:

a. Cognizant agency means the Federal agency responsible for
negotiating and approving indirect cost rates for a non-profit organization on
behalf of all Federal agencies.

L. Predetermined rate means an indirect cost rate, applicable to a
specified current ¢or future period, usually the organization's fiscal year. The
rate is based on an estimaie of the costs te be incurred during the period. B2
predetermined rate is not subject to adjustment.

c. Fired rate means an indlrect cost rate which has the same
characteristics as & predetermined rate, except that the difference between the

estimated costs and the actual costs of the period covered by the rate is
carried forward as an adiustment to the rate computation of & subseguent period.

d. Final rate means an indirect cest rate applicable to a specified
past pericd which is based on the sctuzl costs of the period. A final rate is
not subject Zo adjustment.

15 ATTACHMENT ... .l>m""
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2. MNegoulation and approval of rates.

2. Unless different arrancgements are agreed to by the agencies
concerned, the Federal agency with the largest dollar value of awards with an
organization will be designated as the cognizant agency for the negotiation and
approval of the indirect cecst rates and, where necessary, other rates such as
fringe benefit and computer charge-cut rates. Once an agency 1s assigned
cognizance for a particular non-profit organization, the assignment will not be
changed unless there is a major long-term shift in the dollar wvolume of the

Fedaral awards to the organization. All concerned Federal agenciss shall be
given the opportunity Lo participate in the negotiation process but, after a
rate has been agreed upon, it will be accepted by all Federal agencies. Whan a

Fedaral agency has reason to believe that special operating factors afiecting
1ts awards necessitate special indirect cost rates in accordance with
subparagraph D.5, it will, prior to the time the rates are negotiated, notify
the cognizant agency.

B. A non-profit organization which has not prDVlously established
an indirect cost rate with a Federal agency shall submit its initiazl indirect
fter the organlzation 1s advised that an award will

cost proposal immediately a
ke made and, in no event, 1
the award.

€
ter tnan three months after the =ifective date of

f
{h
rr

©. Organizations that have previously established indir=ct co
rates must submit a new indirect cost proposal to the cognizant agsncy wit
six months after the close of each fiscal year.

st
hi

d. A predetermined rate may be negotiated for use on awards where
there is reascnable assurance, based on past experience and reliable projection
of the organization's costs, that the rate is not likely to excesd & rate based
on the organization's actual costs.

e. Fixed rates may be negotiated where predetermined rates are not
considered appropriate. & fixed rate, however, shall not be negotiated if {1}
all or a substantial portion of the organization's awards are expected to expirs
before the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federal work at the organization is too erratic te permit an eguitable
carry-forward adjustment; or (iil) the organization's operations fluctuate

significantly from year to year.

f. Provisional and final rates shall be negotiated where neither
predstermined nor fixed rates are appropriate.

e
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29.

41.

46.

48.

L

Advertis..
Advisory
Aizoho
Audit

Bad :debus

Compensation for
e “t'ncenﬁj Provisi
Mefense and presscution of oriminel and coivil oroveedings, claims,
and patent Lnfringement

Dapreciszion and use allowanoeza

Donations and coniributlons

Employee morale, health, and welfare costs

fntertainment costs

Eguipment and other
Fines and penaltle
Fund raising and inves:ment managaems
Gains and losses on ae &
Goods or sarvices for
Housing and perscnal 1
Idle facilities and id
Insurance and indemnil
Interest

Labor relations costs
Lobbying

Losses on other sponzsored agr2sments or CONTracis
Maintenance and rapair Tosts

Materials and supplies costs

Meetings and conferences

Memberships, subscripti
Qrganizaticn cocstis
Page charges in professional journals
Participant support costs

Patent costs

Plant and homeland s=curity costs
Pre-agreement costs

5, and Brofessional activiTy Costs

@]
o

Professional services cgstis
Publication and printing cos:is
Rearrangement and alteration costs

Reconversion costs

Recruiting costs

Relncation costs

Rental costs of buildings and =sgui
Rovalties and other costs for use
Selling and marketing
Specialized service facili
Taxes

Termination costs applizable to sponsored agresments

I
patents and copyrights

8 DU
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a. The rerm
corallary adminlstrative
newsnapers, radio
cransmitta’s, and “he !ike.

L. The term public relaticns includes commurnits relatJoPs and means those
activities dedicated to maintaining the image of tThe not-proflt organization o
maintaining or promotlng understanding and favorable relations b the
community or public at rge or any segment of the public.

c. The only allowable advertising <osSts are thoss which zre solely for:

{1} The recruitment of personnel regquired ior the performance by the
non-proilt organization of obligations arising under & Federzl award (522 zlsc
AtZachment B, paragraph 41, Recruiting costs, and paragraph 4%, Relocation
CO8TS) g

{3} The disposal of scrap or surplus materials acguired in the
£ Federal award except when non-profit organizat:
isposal costs at 2 predetermined amouni; or

&
o
&
o
al
[0}
o
oL
th
(&)
re
S

{4; Other speciilc purpeoses necaessary to meet the requirements of
the Federal award.

d. The only allowable public relations costs are:

(1) Costs specifically reguirsed by the Federal award;

(2} Costs of communicating with the public and press pertaining to

specific activities or accomplishments which result from periormance cf Federal
awards (these costs are considered necessary as part of the outreach effort for

the Federal award}!; or

(@]

{2) Costs cof conducting general lizlison with news media and
government public relations officers, to the erxtent that such activities are
limited to communication and liaison necessary reep the public informed on
matters of public concern, such as notices of Federal contract/grant awards,
financial matters, sa:tc.
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monstrations,

gifts,
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2. Advisory Councils
Costs

allocable to Federal awards.

3. Alcoholic beverages. Costs

4. Rudit cosits and related services
a The coste of zudits requi
Single Andit Act, &s 1mplemented by
Governments, and Non-

305(b) and section 230 |

“Audit Costs”) of

- f

4l

e allowable

c. The cocst of
are erempied

conditions listed i

under section 200(d)
section 230

21

meeTings, Sonventions

nospitality suztes,
with shows and other specia

cf emplovess snga
and providing bri

promotional items and memorabilia,

osts of advertising and public relaz

incurred by advisory councils or committe
where authorized by the Federal awarding agency ©r as

red by , and performed in accordance with,
Circular E-133,
Profit Organizations” are allowable.

Circular A-133.

r included
iczlly approved by the awardil

on procedures engagements
are zllowakle,

ib) 2} .

anc exhipits

and other
1 svents; and
ged in setrtting up and

efings;

inclading models,

one designed sclely to

azllowalble as a direct cost

an indirect cost where

es5 gre

of alcoholic beverages are unallowzble.

the
Local
UscC

"hudits of States,
Elso see 31

in an
ng

o monitor subrecipients who

subject to the
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s vf bonding reguired by the non-prof
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general conduct of i1ts operations are allowable to €
15 n aczordance with sound businezs practice and th

reasonable under the circumstances.
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7. Communication costs. Costs incurred for telephone services, lo al and long
distance telephone calls, telegrams, postage, messenger, ¢lectron Or COMmpuLEr
cransmi-tal services and the like are allowable.

8. Compensation for personal services.

a. Definition, Compersation for personal services includes all
compensation paid currently or accrued by the organization for services of
emplovees rendered during the period of the award (sxcept as otherwlise provided
in subparagraph h). It includes, but is not limited to, salaries, wages,
director's and executive commities member's fees, incentive awards, £fringe
benefits, pension plan costs, allowances for off-site pay, incentive pay,
location allowances, hardship pay, and cost of iiving differentials.

b, Allowability. Except as otherwise specifically provided in this

paragraph, the costs of such compensation are allowable to the sxtent that:
{1y Total compensation to individual employees is reasonable for the

services rendered and conforms to the established policy of the organization

consistently applied to both Federal and non-Federal activities; and

{2} Charges to awards whether treated as direc:t or indirect costs
are determined and supported as required in this paragraph.

c. Reasonableness.

{1) When the organization is predominantly engadged in activities
other than those sponscored by the Federal Government, compensation for emplovees
on federally-sponsored work will be considered reasonable to the exXtent that it
is consistent with that paid for similar work in the organization's other
activities.

{2y When the organization is predominantly engaged in federally-.
sponsored activities and in cases where the kind of enmloyoes required for the
Faderal activities are not found in the organization's other activities,

v
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{L} Compensation o memberse of Lo -prollc
directors, assoo.ates, officers, or iLhe LimeClete famili
Geterminartiol should be made that such compensation
personal services rendered rather than a d;stz,uuLlon
costs

fZ) Bny change inoan organi:ation's compengatiocn policy resulting 1n
& supstant-al Lncorease in the organization's level of compensation, particularly
when 1t was concurrent w1th an incrzase in the ratic of Federal awards to other
activities of the organization or any change in the treatment of gllowability oI
specific types of compensation dve to changes in Federal policy.

e, nallowable cos=s. £Costs which are unallowable under other paragraphs
this ATtachment shall not ke allowable undﬁr this paragrapn sclely on the
s they constitutle personzal compensation.

;tra-pay shift, and multi-shift premiums. Premiums for
shifts, and mulzi-shift work are allowable only with the
= =

ex

!

cvertime, extra-pay 1
ova t awarding agency exceptl:

DI" O appr

(1) Wnen Dnecessary TO CCpe with emergencies, such &s those resulting
from accidents, natural diszsters, breakdowns of egquipment, or occasional
operational bottlenecks of a sporadic nature.

7} When employees are performing indirect functions, such &5
administration, maintenance, Or accounting.

a3

) In the performance ¢f tests, laboratory procsdures, or other
similar operations which are continuous in nature and cannot reasonably be
interrupted or otherwise completed.

{4) When lower overall cost to the Federal Government will result.

Fringe bhenefits.

L]

{1} Fringe benefits in the form of regular compensation peid to
employees during periods of authoriz ed ahsences from the job, such as vacation
leave, sick leave, military leave, and the like, are ailowable, provided such
costs are absorbed by all organization activities in propertlien to the relative
amount of time or effort actualily devoted to each.

{7} Fringe benefits in the form of employer contributions or
expenses for social security, employee insurance, wOrkmen's compensat.on
insurance, pension plan costs {see subparagraph h), and the like, are aliowable,
provided such benefits zre granted in accordance with established written
organization policies. Such benefits whether ftreated as indirect CosSis Or an
direct costs, shall be distributed to particular awards and other activitles in
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pressnt value of the Liability.

P,

follows & consistent pollicy o

axpensing actual payments to, or on pehalf of, employees or former =mployeas for
unemoloyment compensation or worksers' compensatlon, such payments are zllowable
.n the year of payment with the priocr aDpLOJl] of the awarding agency. provided

{b} Where an organization

wney are allocated to all activities of the organization.
{4) Costs of insurance on the lives of trustees, oflicers, or other
amployees holding positions of similar responsibility are allowable only to ths
f such

extent that the insurance represents additional cempensation. The costs o
insurance when the organization is named as beneficlary are unallowable.

(&

h. Organization-furnished automcbiles. That portion of the cost
rganization-Zurnished automobiles that relates to personal use by emplo;
including transportation to and from work) is unaliowable as fringe o

1nd;re t ce¢sts regardless of whether the zost is reported as taxable 1ncome to
the employszes. These costs are allowable as direct costs to sponsored award
when necessary for the performance of the sponsored award and approved by

I'h (D Ft
m

|
~+

Y

o
o
]
©®

awarding agencies.
1. Pension plan costs.

(1) Costs of the organization's pension plan which are incurred in

accordance with -“he established policies of the organization are allowabls,
provided:

{a) Such policies meet the test of reasonableness;
{h) The methods of cost alleccation are not discriminatory;

(c) The cost assigned to each fiscal year is determinsd in
accordance with generally accepted zccounting principles (GAAY), as prescribed
in Accouniing Principles Board Opinion No. 8 issusd by the American Institute of
Certified Public hecountants; and

{d) The costs assigned to a given fiscal year are funded Ior
all plan participants within six months after the end ¢f that year. However,
increases to normal and past sarvice pension costs caused by a delay in funding
the actuarial iiability bevond 20 days after eazc¢h quarter of the year to which
such costs are assignable are unallowable.

{2} Pension plan termination insurance premiums paild pursuant to the
Employee Retirement Income Security Act (ERISA] of 1874 (Pub. L. 23-406) are
allowable. Late payment charges on such premiums are unallowable.
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alsc commonly refe

. Se
£ pevment iL aadition Lo regular szlaries ang wa :
whose employment is being Terminated. Costs of severance pay &re alilowapie only
¢ The extent that in each case, it ls reqguired Dy
ca) law,
‘L) employer—employee agreement,
‘c) established policy that constitutes, in effect, an implied

agreement on the corganizztlion's part, oOr
'd) circumstances of the particular employment .

12) Costs of severance payments are divided intc two categoeries as
foliows:
z) Bctual normal turnover Severance paymencs shall be
zllocated To all +ivities; or, where the crganlization provides Ior a reserve
for normal severances, such method will be acceptable if the charge to current
operations is reasonable in light of payments actually made for normal
severances over a representative past period, and if amounts charged &re
allocated to all activities of the organization.

(b} Abnormal or mass severance pay is of such a conjectural
nature that measurement of costs by means of an accrual will not achieve equity
©o both parties. Thus, accruals for this purpose are not allowalblie. However, the
Federal Government recognizes its obligation to participate, to the extent of
its fair snare, in any specific payment. Thus, allowability will be considered
on a case-py-case basis in the event or ococurrence.

(e} Costs incurred in certain severance pay packages (commonly
¥nown zs "a golden parachute” payment) which are in an amount in excess of the
normal severance pay paid by the organization to an employee upon termination of
employment and are paid to the employee contingent upon a change in management
control over, cr ownership of, the organization's assets are unallowable.

td) Severance payments to foreign mnaticnals employed by the
organization outside the United States, 1o tre extent that the amount exceeds
the customary or prevailing practices for the organization in the United States
are unallowable, urless they are necessary for the performance of Federzl
programs and approved by awarding agencies.

sation outside the United States dus fo the termination of the foreign
ionzl as & result of the clesing of, or curtailment of activities by, the

anization in that country, are unailowable, uniess they are necessary for the
formance of Federal programs and epproved by awarding agencies,

{e) Severance payments to foreign mationals emploved Dy the
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iy Juppori of szlasriss and wages

L, Chargesz: <o aw sacaries and
.= 575 or Lndirect cost e based on d
a rezponziblie oificialis) of ization. Th
wWwages T awards must be suppo ersonnel act
cnomunDaragraph (21, except w stitute svst
Wit ing Dy otng zognilizant agen subparagraph

(#r Reporze reilecting the distribution of activity of @ach 2mplovee
must e ma:ntained for all staff members (professionals and nonprofassionals:

i o

: Y i
whose compensatlion is charged, irn whole or in part, directly to awar

addition, in order to support the allocation of indirect costs, such reports
mus also be maintained for other employeses whoss work involves two or mere
funcrions or acrivities if a distribution of their compensation belween such
funr=1fn or activifiles s needed in the determination of the organization's
indirect cost ratel(s : [e.g., an employee engaged part-time in indirect cost
activities and part-time in & direct function). Reports maintained by non-
profit or qanl zations to satisfy these reguirements must meet the following
standards

{a) The reports must reflec afcer-the-fact determination
of the aztual activity of each amployes. Budget estimates (i.e., estimates
determinzd before the services are performed) ot cualify as suppori for
charges to awards.

(b) Each report must account for the total activity {for which
rzes gre compensated and which is required in fuliillment of their
t 5 to the organization.

{c} The reports must be signed by the individual emploves, or
by a responsible supervmso*y cfficial having first hand knowledge of the
activities performed by the employee, that the distribution of activity
represents a reascnable estimate of the actual work performed by the employsze
during the periods covered by tThe reports.

(d}y The repecrts must be prepared at least monthly and must
coincide with one or more pay periods.

{3) Charges for the salariss and wages of nonprofessional employees,
in addition to the supporting documentation described in subparagraphs (1) and
{2), must alsc be supported by records indicating the total number of hours
worked each day maintained in conformance with Department of Labor regulations
implementing the Fair Labor Standards Act (FLSB) (2% CFR Part 516). ¥For this
purpose, the term "nonproiessional employee" shall have the same meaning as
"nonexempt employee,” under FLSA.

{4) Salaries and wages of smployees used in meeting cost sharing or
matching reguirements on awards must be supported in the same manner &s salaries
and wages claimed for reimburssment from awarding agenciss.

9. Contingency provisions. Contributions to a contingency reserve oOr any
similar provision made for events the occurrence of which cannot be foreteld
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0. Tefense ang presecution of criminal eng civol proceedings, c_alms, Bppealis
AnC p:f_‘:,e.-nt '_l':_"._‘Z;I'J’\r.jf‘—;lll&f:f_,.
& Def-_nitions
(1) Ceonviction, &s used nereln, means a judgment or & convicticn of
a criminal offense by any court of competent jurisdiction, whether entered upon
a2 a verdict or a plez, including & conviction due to a plea ¢f nolo contenders

Ut are not lim:zed to, adminlstrative and
clerical ezpenses; the cost of legal services, whether performed by ip-house or
private counsel; and the costs of the services of accountants, consultants, o
others retained by the organization to assist it; cests of employees, officers
and trustees, and ary similar cests incurred before, during, and after
commencement <f a judiciel or administrative proceeding that bears a direct
relationship to the proceedings.

t2y Costs include, b

{3) Fraud, as used herein, means (i} acts of fraud corruption cor
attempts to defraud the Federal Government or to corrupt its agents, (ii) acts
that constitute z cause for debarment or suspension (es specifled ip agency
regulations), and (i1i2} acts which violate the False Claims Act, 31 U.5.C.,
sections 3729-27321, or the Anti-Kickback Act, 41 U.5.C., sections 51 and 54.

{4) Penalty does not include restitution, reimbursement, or
compensatory damages.

(%) Proceeding includes an investigation.

b. (1) Except as otherwise described herein, costs incurred in
connection with any criminal, civil or administrative proceeding {including
filing of a false certification) commenced by the Federal Government, or z
State, iocsgl or foreign government, are not allowable if the proceeding: |
reiates to a viclation of, or failure to comply with, a Federasl, S5State, lo
foreign statute or regulation by the organization (including its agents and
employees), and (2) results in any of the following dispositions:

fa} In a criminal proceeding, a conviction.
In a civil or administrative proceecing znvolving an

]
aliegation of fraud or similar misconduct, a determination of organizational
13 i

\ -
i

{c) In the case of any civil or administrative procesding, the
imposition of & monetary penalty.

{d) R final decision by an appropriate Federal official to
debar or suspend the organizstion, to rescind or veid an award, or to terminate
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a. Tf a proceeding referred to In subparagraph b is commenced by a State,
local or foreign government, the authorized Federal ofificial may allow the costs
incurred by the organization for such proceedings, if such authorized official
determines that —he costs were incurrad as a result of (1) a specific term or
condition of a faderally-sponsored award, or (2) specific written direction of
an authorized official of the sponscring agency.

e. Costs incurred in connection with proceedings described in
subparagraph b, but which are not made unallowable by that subparagraph, may be
zllowed by the Federal Government, but only to tThe extent that:

s are reasonable in relation to the activities required

f
( t
ding and the underlying zcause ol action;

1)
ta deal with the

Payment ¢f the costs incurred
o]

ha as allowable and allocable cosiz,
y any other provizioni{s) T 3

ponsored award;

-
w
o
o]
s
o
]
Q
g
o
=2
i
to~—
[
[
O

{2} The costs are not otherwise recovered f{rom the
Government or a third party, either directly as a result of th
otherwise; and,

{4} The percentage of costs allowed does not exceed the percentage
determined by an authorized Federal official to be appropriate, considering the
complexity of the litigation, generally accepted principles governing the award
of legal fees in civil actions invelving the United States as a party, and such
other factors as may be appropriate. Such percentage shall not exceed 80
percent. However, if an agreement reached under subparagraph ¢ has explicitly
considered this 80 percent limitatiorn and permitted a higher percentage, then
the full amount of costs resulting from that agreement shall be allowable.

f. Costs incurred by the organization in connection with the defense of
suits brought by its emplovees or ex-employees under ssction 2 of the Major
Fraud Act of 1983 (Pub. L. 100-700), including the cost cf 2ll relief necessary
to make such employee whole, whers the organization was found liable or settled,

are unallowzble.

g. Costs of legal, accounting, and consultant services, and related
costs, incurred in connection with defense against Federal Government claims or

ok
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Compensation for the use of buildings, other capital improvements, and

a .

eguipmernt on hand may be made through use allowance or depreciation. However,
except as provided in Attachment B, paragraph £, a compination of the two
methods may not be used in connection with a single class of Iixed zssets le.g.,
puildings, office eguipment, compuier egulpment, etc.).

©. The computation of use ailowances or depreciation shall be based om <zhe
acquisition cost of the assets involved. The acguisition cost of an asset
donated to the nor-profit crganization by a third party shall be its fair market
value at the time c¢f the donation.

¢. The computation ¢f use allowances or depreciation will exclude:
{1) The cost of land;

(2} Any portionm of the cost of buildings and eguipment borne by or
donated by the Federal Government irrespective of where title was originally
vested or where it presently resides; and

{3} Any portion of the cost of buildings and eguipment contributed
by or for the non-profit crgamization in satisfaction of a statulory matching
reguirement.

d. Where depreciation method is fcllowed, the period of useful service
tuseful 1ife) established in each case for usable capitzl assets must take into
consideration such factors as type of construction, nature of the eguipment
used, technclogical developments in the particulsar program area, and the renewa
and replacement policies followed for the individual items or classes of assets
invelved, The method of depreciation used tc assign the cost of an asset (or
group of assets) to accounting periods shall reflect the pattern of consumption
of the asset during its useful life.

In the ansencs of clear evidence indicating that the expected consumption cf the
zsset will be significantly greater or lesser im the early portions of its
useful life thap ip the later portions, the straight-line method shall be

o

presumed tc be the appropriate method.

Depreciation methods once used shall not be changed unless approved in advance
by the cognizant Federal agency. When the depreciation methoed is introduced for

2 ATTACHMENT




EPEN T T I

LT

Tl AT

“. Whern - : : 4.0 me SR ¢ di  ouiigir
Yone sagragace i .,
AT s L nondl ot s . ol s
wsmivs Life; or the entire puilding (i.e., tne shell and all "DWDQDJH;VJ may bz
Troatzd as s single asset and depreciatsd over a single useIul life.
f. When the depreciation method is used for a sarticular class of ts,
no depreciation may be allowed on any such assets that, under subpar agrnpr d,
would e viewed as fully depreciated. Howavar, a reasonable use zllowance may
he negotiated for such assets ii warranted after taking into consideration the
amount of depreciation previously crafged to the Federal Governmeni, the
gstimated uvsaful life remaining at time of negotiation, the effect of any
s or decreazsed efficiency ¢due to age, and any other

increased maintenance charges

factors pertinant Yo the

zation of the asset for the Durpose contamplated.

g. Where the use allowance method is followed, the use allowance for
buildings and improvement !including land improvements, such as paved parking
areas, fences, and sidewalks) will be computed at an annual rate not exceeding
two percent of acquisition cost.

The use allowance for eguipment will be computed at an annuzl rate not exCeeding
six and two-thirds percent of acquisition cost. When the use allowance method is
used for buildings, the entire building must be treated as a single asset: the

building's components l(e.g., plumbing system, heating and air conditioning,

QfD

’
etc.) cannct be segregated from the building's shell.
The two percent limitation, however, need nct be applied to equipment which is
meraly attached or fastened to the building but not permanently fixed to it and
which is used as furnishings or decorations or for specialized purposes {(2.4g.
dentclst chairs and dental tresatment units, counters, laboratory benches bo teJ
toc the floor, dishwashers, modular furniture, carpeting, etc.). Such equipment

will be considered as not being permanently fixed to the building if it can be
removed without the need for costly or ezxtensive alterations or repairs to th
puilding or the equipment. Eguipment that mests these criteria will be subjec

to the & 2/3 percent eguipment use allowance limitation.

h. Charges for use allowances or depreciation must be supported by
adeguate property records and physical inventories must be taken at least once
every two years {(a statistical sampling basis is acceptable} Lo ensure that
assets exist and are usable and needed. When the depreciation method is
followed, adequate depraciation records indicating the amount of depreciaticon
tzken each period must also be maintained.

12. Denations and contributions.

a. Contributions or donations rendered. Contributions or donations,
including cash, property, and services, made by the organization, regardless of
the recipient, are unallowable.

Ib. Donated services received:

—
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fal The aggrecate valus ¢f the services 1s materizl;

ip} The services are szupported by a significant amount of the
indirect costs incurred by the non-profit organization; and

{c) The direct cost activity is not pursued primar
penefit of the Federal Government.

{2) In those instances wnere there is no pasis for dstermining the
zir market value of the serwvices rendered, the recipient and the cognrizant
agency shall negotiate an appropriate sllocation of indirect cost to the

services.

14) Where donated services directly benefit a proiect supported by
an award, the indirect costs allocated to the services will be cons.dered as a
part of the total costs of the project. Such indirect costs may be reimbursed
under the award or used to meet cost sharing or matching reguirements.

{%) The value of the donated services may be used to meet cost
sharing or matching requirements under conditions described in Sec._ .23 of
Circular E-110. Where donated services are treated as indirect costs, indirect
cost rates will separate the value of the donatioms $o that reimbursement will
not be made,

c. Donated goods ¢or space.

{1) Domated goods; i.e., expendable personal preoperty/supplies, and
donated use of space may be furnished to 2 non-profit organization. The value of
the gouds and space is not reimbursable either as & direct or indirect cost.

t2) The value of the donations may be used to meeTt CoSt sharing or
matching share requirements under the conditions described inm Circular A-110.
Wnere donations are treated as indirect costs, indirect cost rates will separate
the value of rhe domatlons sc that reimbursement will not bg made.

)
[

Empicyee morale, health, and welfare costs.
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19. Egulpment and other capital expenditures

a. For purposes of this subparagraph, the fellowing definiticns appiy:

{1y "Capital EZzpenditures” means s=xpenditures for the acguizition
cost of capital assets (equipment, buildings, land), or expenditures to make
Lmprovements to o capital assets that materially increase theilr wvalue or usaiul
l:fe Acguisition cost means the cost of the asset including the cost to put 1t
in place. Acquisition cost for equipment, for example, means the net invoice
price of the sguipment, including the cost of any modifications, attachments,
accessories, or auxiliary apparatus necassary Lo make it usahie for the purposs
for which it is acqguared. Ancillary zharges, such as taxes, duty, protective in

ansit insurance, frzight, and installation may be included in, or excluded

fyom the acquisition cost in accordance with the non-profit organization's
regqular accounting practices.

o S S

| "Bguipment” means an article of nonexpendable, tangible personal
property having z useful life of mors than one year and an acguisition cost
which equals or excesds the lesser of the capitalization level established oy
the non-profi: organization for financial statement purposes, or 55000.

{3} "Special purpose squipment” means equipment which is used only
for research, medical, scientific, or other technical activities. Examples of
special purpose eguipment inglude micrescopes, x-ray machines, surglcal
instruments, and spectrometers.

{4} "General purpose eguipment” means equipment, which 1s not
mited to ressarch, medical, scientific or other technical activities. Examples
1ncl;de office equipment and furnishings, modular cffices, telephone networks,

information technology eguipment and systems, air conditicning equipment,
eproduction and printing equipment, and motor vehicles.

14_1

t

H

b. The following rules of allowability shall apply to eguipment and other
capital expenditures:
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{4 When approved as & direct charge pursuant o pearagraph 1.k, 11;,
{(Z), and (3} above, caplitai ‘tures wiil be charged 1n the period 1

= cure _& ‘ncurred, or as otherwise detesrmined appropriste by and
wiTtl the awarding agency.

=

1) Eguipment and other capital expenditures &re vnzllowakle as
ipdirect costs. Howsver, see Abtachment E, paragraph 11., Depreciatien and use
allowance, for riles on the allowability of use allowances or deprecliatlon on
buildings, capital improvements, and eguipment. hlsc, see Ertachment B,

paragrapk 43., Rental costs of bulldings and gguipment, for rules on the
zilowability of rental costs for land, buildings, and equipment.

(6} The unamcrtized portion of any eguipment written off as a result
of a change in capitalization levels may be recoverad by continuing to claim the
otherwise z.lowakle use allowances or depreciaticon on the egquipment, or by
amortizing the amount to be written off over a period of years negotisted with
the cognizant agency.

16. Fines and penalties. Costs of fimes and penalties resulting from
violations of, or failure of the crganization te comply with Federzl, State, and
loczl laws and requlations are unallowable except when incurred as a result of
compliance with specific provisions of an award or instructions in writing from
the awarding agency.

17. Fund raising and investiment management costs.

&. Costs of organized fund raising, including [inancial campalgns,
endownment drives, sclicitation of gifts and begquests, and similar expenses
incurred solely tc raise capital or cbtain contributions are unallowable.
b, Costs of investment counsel and staff and similar expenses incurred

enhance income from invesiments are unallowable.

c. Fund raising and investment activities shall be alloc ated an
rizte share of indirect costs under the conditions described in
abparagraph B.23 of Attachment A.

18. Gains aznd losses on depreciable assetls.
a. {1} Gains and losses on sale, retirement, or other dispesition of

depreciable property shall be included in the year in which they occur as
credits or charges to cost groupingl(s) in which the deprecliation applicable to
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=i R loss results from the failure to maintain permissible
insuranne, sxoent as otherw.se provided in Attachment B, paragraph 27.

id} Compensation for the use of the property was provided
through use allowances i1n lieu of depreciation in accordance with paragrapn 2.

fe) Gains and losses arising from mass or extraordinary saies,
ratirements, or other dispositions shall be considered on a case-by-case basis.

pb. Gains or losses
property other than the pr
computing award costs.

any nature arising Irom the sale or exchange of

oI
operty coverad ln subparagraph a shall be excludsd in

19, Goods or services
perscnal use of the or
whather the zost 1s

for personal use. Costs of goods or servic
ganizatisn's employees are unallowakle regar
orted as taxable income toc the smplovyees.

20. Housing and personal living expenses.

a. Costs of housing {e.g., deprasciation, maintenance, utllities,
furnishings, rent, etc.), housing allowancss and personal living expenses for/c:
the organization’'s gificers are unallowable as fringe benefit or indirect costs
regardiess of whether ¢

These costs are allowable as direct cosis to sponsored award when necessary for

the performance of the sponsored award and approved by awarding agencles.

b. The term "officers" includes current and past officers and emplovees.

21. Idle facilities and idle capacity.

a. As used in this section the following terms have tThe meanings set forth
below:

{1) "Facilities™ means land and buildings or any portion thereof,
equipment individually or collectively, or any other tangible capital asset,
wherever located, and whether owned or leased by the non-prefit organization.
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. The costs of idie facilities are unallowable except To the extent “hat:
{23 They are nhecessary to meet fluctuations in worklocad; or

ware nececsary when acquired and ere now idle because of changes in program
regquirements, efforts To achieve more economical operatiomns, reorganlization,
termination, or other causes which could not have been reascnably foreseen.
Under the exception stated in this subparagraph, COSTS of idle facilities are
ailowable for a reasonable period of time, ordinarily not to exceed one year,

depending on the initiative Laken to use, lezase, or dispose of such facilities.

{z) kithough not necessary to meet fluctuatlions in weorkicad, they

c. The costs of idle capacity are normal costs of dolng business and are a
ctor in the normal fiuctuations of tsage or indirect cost rates from pariod to
ricd. Such costs are allowakle, provided that the capacity is rezsonably
ticipated to be necessary or was originally reasconable and 1s not subject to
duction or elimination by use on other Federal awards, subletting, renting, oI
sale, in accordance with scund business, economic, ©f security practices.
Widespread idle capacity throughout an entire facility or among a group of
zssets having substantially the same function may be considered idle facalities.

[
[pS]

Insurance and indemnification.

a. insurance includes insurance which the organization is reguired to
carry, or which is approved, under the terms of the award and any other
insurance which The organization maintains in connection with the generzl
conduct of its operations. This paragraph does not apply tc insurance which
represents fringe benefits for employees {see subparagrapns 8.g and 8.1(2})).

{1) Costs of insurance reguired or approved, and maintained,
pursuant to the award are sliowable.

iZ; Costs of other insurance meintained by the argarization in
connection with the general conduct of its operations are gllowable subject to
the foliowing limitatioms:

iaj Types and extent of coverage shall be in accordance with
sound business practice and the rates and premiums shall be reascnable under the
circumstances.
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(I} Insurance ag
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ts. Costs of insurance with
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y

{g) Medical liability (malpractice) insurance. Medical
insurance is an allowable cost of Federal research programs only to
that the Federal research programs involve huoman subjects or training
ipants in research techniguas. Medical liability insurance costs shall
d as a direct cost and shall be assigned to individual projects based
on the manner In which the insurey allogates the risk co the population covered
oy the insurance.

Bt oot
2]
[CHES IS L
+

overed by permissikle
f-insurance prodram) are
d, except:

{3) Actual lesses which could have bean c
insurance (through the purchase of insurance or a sel
unallowable unless =xpressly provided for in the awar

a2} Costs incurred because of losses not covered under nominal
(=)

(
deductibie insurance coverage provided in keeping with sound Dusiness practice
are allowable.

(b} Minor losses not covered by insurance, such as spoilage,
reakage, and disappearance of supplies, which cccur in the ordinary course of

cperations, are allowable.

b, Indemnification includes securing the organization against liabilities
to third persons and any other loss or damage, not compensated by insurance or
otherwise. The Federal Government is obligated to indemnify the organization
only to the extent expressly provided in the award.

23. Interest.

a. Costs incurred for interest on borrowed capital, temporary use of
endowment funds, or the use of the non-profit organization’s own funds, however
represented, are unallowabl=a. However, interest on debt incurred after

September 2%, 1995 to zcquire or replace capital assets (including

.
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the facility. The needs Justification for the
should inclode, at a minimum, the Zollowing:

taztement of purpese and justificatrion for facility

(b) 2 statement &s to why current facilities are not adequate
{ct & statement of planned future use of The facility

id) B description of the financing agreement To be arranged

{e) 2 summary of the building contract with estimated cost
ce and use of funds

(f) A schedule of planned cccupancy dates

(7] For facilities costing over $300,000, the non-profit
organization prepares, prior to the acgquisition or replacement of the facility,
a lease/purchase analysis in accerdance with the provisions of Sec. _ .30
througn .37 of Circular 2-110, which shows that a financed purchase or capitel
lease is less costly to the organization than other leasing glternatives, on a
net present value basis. Discount rates used should be egual to tThe non-profit

rganization's anticipated interest rates and should be Do nigher than the fair
market rate available fo the non-profit corganization Ircm an unrelated ("arm's
length") third-party. The lease/purchase analysis shall include a comparison of
the net present value of the projected totzl cost comparisons cf both
aiternatives over the pericd the asset is expscted to be used by the non-profit
organization. The cost compariscns assoclated with purchasing the facility shall
include the estimated purchase price, anticipated operating and maintenance
costs (including property taxes, if applicable) not included in the debt
financing, less any estimated azssef salvage value at the end of the period
defined above. The cost comparison for & capital lease shall include the
estimated total -ease payments, any estimated bargain purchese option, operating
and maintenance costs, and taxes not included in the capital leasing
arrangement, less any estimated credits due under the lease at the end of the
period defined above. Projected operating lease costs shall be based on the
anticipated cost of leasing comparable facilities at fair market rates under
rental agreements that would be renewed or reestablished over the period definec
above, and any expected maintenance costs and zllowable property taxes to be
borne by the non-profit organization directly or as part of the lease
arrangemsnt .
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an The toTal cost analysis :equired under ubpa agraph (b). For example, i a
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bear usad., In all Zases where z lezase/purchase analysis is performed, Federal

reimbursement shall be based upon the lezst expensive altarnative,

i Non-profit organizatisns are also subject to the foellowing
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conditions:
(a} Intere nanhce asseis

3 incurred to findance or ref
or reacquired after te 2 i

8, 1995, is not at

(h

acquired befor

{by Interest attributable to fully depreciated azssets ls

(c) ¥or debt arrangsements over 51 million, unleszs e non
1t organization makes.an initial eguity contribution to the asset purchase
5 percent or more, non-profit organizations shall reduce claims for inter
nse by an amount squal to imputed interest earnings on excess cash Ilow,
I is to be calculated as follows. Annually, non-profit organizatiocns shall
are 2 cumulative (from the inception of the projsct) report of monthly cash
s that includes inflows and outflows, regardless of the funding scurce.

flows consist of depreciation expense, amortization of capitalized

construction interest, and annual interest expense. For cash flow calculations,
the annual inflow figures shall be divided by the number of months in the year
(usually 12} that the building is in service for monthly amounts. OJutflows
consist of initial equity centributions, debt principal payments (less the pro
rata share attributable to the unallowable costs of land} and intereést paymentis.
Where cumulative inflows exceed cumulative cutflows, interest shall he
calculated on the excess inflows for that period and be treated as a reduction
to allowable interest expense. The rate of interest to be used to compute
earnings on excess cash flows shall be the three month Treasury Bill cleosing
rate as of the last business day of that month.

(d) Substantial relocation of federally-sponsored activities
from & facility financad by indebtedness, the cost of which was funded in whole
or part through Federal reimbursements, to another facility prior to the
expiration of a period of 20 years requires notice to the Federal cognizant
agency. The extent of the relocaticn, the amount of the Federal participation in
the financing, and the depreciation and interest charged to date may reguire
negotiation and/or downward adjustments of replacement space charged to Federzl
programs in the future.

{2) The allowable costs to acquire facilities and equipment
are limited to a fair market value available to the non-profit organization from
an unrelated ("arm's length") third party.
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s zss2ls held by The non-proiit
organization pricr o September 2%, 1995 that have sgeain come to Le held by
¢ Crganization, whelhier through repurchase or refinancing. It dees not include

{2 Inirizl equity coptribution means the amount or val
contributions made by mon-profit organizatiocns for the acgaisitiao
or prior to occupancy of facilities.

[n]

{3} Esset costs means the capitalizable costs of an asset, including
construction costs, acquisition costs, and other such costs capitalized in

accordance with GARRP.

abor relations costs. Costs incurred in meintaining satlisfactory

& ns between tThe organization and its emplovees, including costs of labor

manzgement committses, employee publications, and other related activities are
o

z5. Lobpying.

a. Hotwithstanding other provisions of this Circular, costs associated
with the following activities are unallowable:

(1) Attempts to influence the cvtcomes of arny Pederal, State, or
21 election, referendum, initiative, or similar procedure, through in kind or
ash contributions, endorsements, publicity, or similar activity;

{2y Estaplishing, administering, contributing to, or paying the
expenses of a2 political party, campaign, political action committee, or other
orgznization established for the purpose of influencing the outcomes of
elections:

{3} Eny attempt to influence: (i) The introduction of Federal or
State legislation; or [ii) the enactment or modification of any pending Federal
or State legislation through communication with any member or employee 0f the
ZTongress or State legislature (including efforts te influence State or loczal
officials to engage irn similar lobbying activity), or with any Government
official or employee in connection with a decision to sign or veto enrolled
legigslation;

{4) Any attempt to influence: (1) The introcduction of Federal ox
State legislstion: or (ii) tne enactment or modification of any pending Federal
oYy State legislation by preparing, distributing or using publicity or

e ——
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sntation of infarmat.on oo

1y Providing a technical and factual pre
o r contrast or other

e
rectly ralared to the performance L,

through hearing testimony, statements or letters to the Zongress or a
& islature, or subdivision, member, or cognizant staff member thereof, in
sporse to a documented request {(inciuding a Congressional Record notice

y testimony or statements for the record at a regulariy schedu.ed
hearing) made by the recipient member, legislative body or subd*visior, or
cognizant staff member thereof; providad such information is readily obtainable
and can be readily put in deliverable form; and further provided that costs
under this section for *ravel, lodging or meals are unallowable unless incurred
to offer testimony at a regularly scheduled Congressional hearing pursuant to a
written request for such presentaticn made by the Chairman or Ranking Minority
Member of the Commitiee or Subcommittee conducting such hearing.

m
jte

{2) Any lcbbying made unallowable by subparasgrapn a{3} to i
S5rtate legislation in order to directly reduce the cost, or to avoid mat
impairment of the organization's authority to perform the grant, contrac
other agreement.

1y authorized by statute Lo D2 undertalsan

(3} Any activity specifical
ract, or other agreemsnt.

with funds from the grant, cont

C. {1) When an organization seeks reimbursement for indirect costs,
total lobbying cests shall be ssparately identified in the indirect cost rate
proposal, and thereafter treated as other unallowable activity costs in
accordance with the procedures of subparagraph B.3 of Attachment A.

{2) Organizations shall submit, as part of the annual indirect cost
rate proposal, a certification that the requirements and standards of this
paragraph have been complied with.

133 O'ganizations shall maintain adeguate records to demonstrate
that the determination of costs as being allowable or unallowable pursuant to
paragraph 25 complies with the reguirements of this Circular.

t0 be created for purposes of complying with this paragraph during any
particular calendar month when: (1) the employee engages in lobbying (as defined
in subparagraphs (a) and (b)) 25 percent or less of the employse's compensated
hours of employment during that calendar month, and (2) within the preceding
five-year period, the crganization has not materially misstated allowable or
unallowabie costs of any nature, including legislative lobbying costs. When
conditions (1) and {2) are met, organizations are not reguired to establish
records to support the allowabliliy of claimed cests in addition to records

{4) Time logs, calendars, or similar reccrds shall not be reguired

4 e i
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subsequent

d. Executive lopbying costs. Costs incurred in attempting to
impropezly influence either <directly oI indirectly, &n employvee or offi:
he Execurive Branch of the Federzl Government to give consideration or Lo act
rega-ding & sponscred agreement or 4 regulatory matfer are unallowable

influence meaps any influence that induces or TENGSs TO 1nCuce a Federal smployee

or officer to give consideration or o act regarding a federelly-sponsored
agreement or regulatory matter on any Lasis ortner than the merits of the matter.

Z6. Losses on other sponsored agresments Or Ccontracts. Any EXCessS of costs
over income on any award is unallowable as a cost of any other award. This
inciudes, but is not limited to, the organizaTion's contributed portion by
reason of cost sharing agreemenis oI any under-recoveries through negotiation of
lump sums for, or ceilings on, indirect CosTs.

o

n

epair, or upkeep of bulldings and eguipment {including Federal property unless
e se provided for) which neither add to the permanent value of thes property

nor appreciably prolong its intended life, put keep it in an efficient operating

condition, are allowable. Costs incurred for improvements which add to the

permanent value of the buildings and equipment oI appreciably prolong their

intended 1ife shall be treated as capital expenditures (see paragraph 15).

27. Mesintenance and repalr costs. Costs incurred for necessary maintenance,
r

Z8. Materials and supplies costs.

a. Costs incurred for materials, supplies, and fabricated parts nefessary
to carry out a Federal award are allowable.

L. Purchased materials and supplies shzll be charged &t their actual
prices, net of applicable credits. Withdrawzls from general stores or
stockrooms should be charged at their actuzal net cost under any recognized
method of pricing inventory withdrawals, concistently appliiecd. Incoming
transportation charges are & proper part of materials and supplies CoSts.

2. Only materizls and supplies actually used for the performance of &
Fzderal award may be charged as direct costs.

4. Where federally-donated cor furnished materials are used in performing
the Federzl award, such materials will be used without charge.

Y
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6. Membarships, sussoriptions, and prefessional activiiy CoSts

I

tesnnital, and

w. Zosts of the non-pru
"

cn’ s subscriptions Lo musiness,
nrofessinnal, and &

allowalyle.

<. Co=sts of membership in any civi< or community organliation are
agllowanle with prior approval by Federsl cognizant agency.

d. Costs of membership in any country club or social or dining club or
arganizatlon are unallowable.

21, Organization costs. FExpenditures, such as incorporation fes
fees, fees to promoters, organizers or management consultants, a
coountants, or investment counselors, whether or not employe=s of the
ganization, 1in connection with establishment or recorganization of an
rganization, ars unallowable except with prior approval of the awarding agency.
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a. The research papers report work supported by the Federal Government;

L. The charges are leviad impartially on all research papers published by
the journal, whether or not by federally-sponsored authors.

Participant support costs. Participant support cests are direct costs for
items such as stipends or subsistence zllowances, travel allowances, and
registration fzes pazid to or on behalf of participants or traine2s !but not
employees) in connection with meetings, conferences, symposia, ©r training

(w5
[}

[

projects. These costs are allowable with the pricr approval of the awarding
agency.
34. Patent costs.

a. The fcllowing costs relating to patent and copyright matters are
llowable: (i} cost of preparing disclosures, reports, and other documents
eqguired by the Federal award and of searching the art to the extent necessary
make such discleosures; (i1} cost of preparing documents and any other patent
~s in connecticn with the filing and prosecution of a United States patent
lication where title or royalty-free licemse is reguired by the Federal
overnment to be conveyed to the Federal Govermment; and (iil) general

unseling services relating to patent and copyright matters, such as advice on
tent and copyright laws, regulaticns, clauses, and employee agreements (but

(SRS T Y
o Q
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25 CostE il cOonnecrtl woth fl7.ny anc prosecuting any forelidn
rarent anplication, or any Unitec IStates pelent application, where tne Pederal
awald <40£S NOL reguire CODVeYing ity-free llcense to the Fedsral
G r ! ragraph 4% ther costs for use o patents

Government (DUt See pa

£, ®lant and nomeland sscourity costs. Necessary and reasonable cxpenses
incurred for routine and nomeland security to protect facilities, personnel, and
worl products are allowakle. Such costs include, but are not Limated to, wages
and unifcrms of personnel engaged In securlty activities; equipment; barriers;
contractual securirty services; consultants; etc. Capital expenditures for
homeland and piant security purpcses are subject to paragraph 1%., Eguipment and
other capitzl expendirtures, of this Circular.

[oN)

36. Pre-agreement costs. Pre-award ccsts are those incur
affective date of the award directly pursuant to the negot
anticipation of the award where such costs are necessary Ut
proposed delivery schedule or period of periormance. Such cost
only to the extent that they would have been allowaple if incurr
date of the award and only with the written approval of the awar

ion and in

omply with the

s are allowable
after the
ng agency-

CL(D

37, Profescsional services costs.

&. Costs of professional and consultant services rendered by persons who
are mempers of a particular profession or pessess a special ckill, and who are
not officers or emplovees of the non-profit organization, are allowable, subject
to subparagraphs b and ¢ when rezsonable in relation toé the services rendered
and wnen not contingent upon recovery of the costs from the Federal Government.

In addition, iegal and related services &re limited under Attachment B,
paragraph 10.

b. In determining the allowability of costs 1n a particular case, no
gingle fagter or any special comblination cf factors is necessarily
determinative. However, the following factors are relevant:

{1) The nature and scope of the service rendered in relaticn to the
service reguired.

(2) The ecessity of contracting for the service, considering the
non-profit organization's capability in the partilcular area,

{3) The past pattern of such costs, particularly ir the years prior
toc Federal awards.

e
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c. In addition to the factors in subparagraph b, retainer fee
allowable must be supported by evidence of bona fide services avail
renderead

38. Publication and printing costs.
Publication ¢osts include the costs of printing {inciuding the

a

processes of composition, plate-making, press work, binding, and the end

products produced by such processes), d¢istribution, promotion, mailing, and
2

general handling. Publication costs also include page charges in professionsl
publlications.

b. If these costs are not identiZiable with a particular cost objective,
they should be allocated as indirect costs to 23l bensfiting activities oi he

nen-profit organization.

¢. Page charges for professional Jjournal publications are allowable as &
necessary part of research costs whers:

{1} The research papers report werk supported by the Federal
Government: and

(2) The charges are ievied impartially on all ressarch papers
published by the Journal, whether or not by federally-sponsored authors.
3%, Rearrangement apnd alteration costs. Costs incurred for ordinary or normal
rearrangemn ent and alteration of facilities are allowable. Specizl arrangement

and alteration costs incurred specifically for the project are allowable with
the prior approval of the awarding agency.

40. Reconversion costs. Costs incurred in the restoration or rehabilitation of
the non-profit organization's facilities to approximately the same condition
sxisting immediately prior to commencement of Federzl awards, less costs related
to normal wear and tear, are allowable.

S,
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[

Incurrec pursuantc

c v
intended and normzl organizaticnal practices in this respect], are unallowable.

< Costs of help wanted advertising, special emoluments, Iringe penefitvs,

organizations that do not meet the test of reasconableness or do not conform with

the established practices of the organization, are unallowable.

d. Where relocation costs incurred incident to recruitment of a new

emplovee have been ailowed either as an allccable direct or indirect cost, and

the newly hired employee resigns for reasons within his control within twelve

such relocation costs to the Federal Government.

~

47. Relocation costs.

a. Relocation casts are costs incident to the permanent change of duty
assignment {(for an indefinite period or for a stated period of not lesgs than
months) of an existing employee or upon recruitment of a new employee.
Relocatlion costs are allowable, subject to the limitation described in
subparagraphs b, ¢, and d, provided that:

{1) The move is for the benefit of the employer.

{?) Reimbursement to¢ the employee 1s in accordance with an
established written policy consistently followed by the employer.

(2} The reimbursement does not exceed the employee's actual (or
reascnably estimated) expenses.
b. hliowable relocation costs for current employees are limited to the
feilowing:
{1} The costs of transportation of the employee, members of his
immediate family and nis household, and personal effects to the new location.

menths after bzing nired, the organization will be reguired to refund cr credit

12

.
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wiTnoThnse descriped
ami:loys=='s former home.
4. The continuing zosts of ownership of the vacant former home
lement or lease date of the emplovyse's naw permanant nome, such =5
fexclusive of firzing up expensas;,

buildings and grounds
es, and property 1

and reasonable expenses normally incident to

‘L Other necessary
relocation, such as tne costs of canceling an unexpired lease, disconnecting and
reinstalling nousehold appliances, and purchasing insurance against loss cf or
rsonal property. The cost of canceiing an unexpired leass ig
ee times The

monthly rental,

c. Allowable relocation costs for new employees are limited to those
described in (1) and (2) of subparagraph b. When relotation costs incurred
incident to the recruitment of new smployees have been allowed either as a
direct or indirect cost and the employee resigns for reasons within his contr
within 12 months after nire, the organization shall refund or cradit the Fade
Government for its share of the cost. However, the costs of travel to an
overssas location shall be considered travel ceosts in accordance with paragrapn
50 and not relocation costs for the purpose of this paragraph if dependents arsz
not permitted at the liocation for any reason and the costs do not include costs

of transporting household goods.

oL
-
L

al

4. The following costs related to relocation are unallowable:

iated with acguiring 2 new home,

0

(1) Fees and other <Zo03LsS ass0

L loss on the sale of a former home.

X

Continuing mortgage principal and interest payments on a home

W

heing sold.

{4} Income taxes paid by an employege related to reimbursed
relocation cosis.

43, Rental costs of buildings and equipment.
a. Subject to the limitations described in subparagraphs b. through d. of
“his paragraph 43, rental costs are allowable to the extent that the rates are
reasonable in light of such factors as: rzntal costs of comparable property, if
any; market conditions in the area; alternatives available:; and, the type, life
expectancy, condition, and value of the property leased. Rental arrangements
should be reviewed periodically to determine if circumstances have changed and

other opticns are available.

b. Rental costs under “sale and lease back” arrangements are allowable
only up to the amount that would be allowed had the nopn-profit corganization
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ion or nis immediate Laml o
or similar arrangements in woich They hold

Truste, a
example, = DOL-profil organizeTion may establish a separate corporation for the
zole purpose of owning property and lezsing it back to the non-profit
crganization

d. Rental costs under leases which are reguired to be treat zs capital
leases under GERAT are aliowanle oanly up to the amount {as explain
subparagraph ©) that would be allowed had the non-profit organization purchased
zhe property on the date the lease agreement was executed. The provisions of
Financial Accounting Standards Board Statement 13, Accounting for Lezses, shall
be used to determine whether a lease is a capital lease. Interest costs relsted
to capital leases are zllowable to the extent they meet the criteria in
subparagraph 22. Unallowable costs include amounts paid Zor profit, maznagement
fees, and taxes that would not have been incurred had the non-profit
organization purchased the facility.

ed
ed

=

44, PRoyalties and other costs for use of patents and copyrights.
P pyrid

a. Royaltles on a patent or copyright or amortization of the cost of
acguiring by purchase a copyright, patent, or rights thereto, necessary for the
proper performance of the award are allowable unless:

(1) The Federzl Government has a license or the right toc free use of
the patent or copyright.

(Z) The patent or copyright has been adjudicared to be invalid, or
Las been administratively determined to be invalid.

{3) The patent or copyright is considered tc be unenfcrceable.
(4) The patent or copyright is expired.
Iy, Special care should be exercised in determining reasconableness where
the rovalties may have arrived &t as 2 result of less-thap-srm's-length

bargaining, e.g.:

(1) Rovalties paid to persons, including corporations, affiliated
with the non-profit organization.

{2} Rovalties peid to unaffiliated parties, including corporations,
under an agreement entered into in contemplation that 2 Federal award would be
made.
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44, GSpecialized service Zacilities.

2 The costs of services provided by highliv compiex or specialized
facilities operated by the non-profit organizatlion, such as compulers, wind
tunnels, and reactor re allowable, provided the chargss for the services meet

S i
the conditions of =lther 46 b. or «. and, in addition, tTake intg 2czount any
items of income or Federal financing that gualify as applicable credits under

Attachment 2, subparagraph A.5. of this Circular.

b. The costs of such services, when material, must be charged directly to
applicable awards based on actual usage of the services on the basis of a
schedule of rates or established methodology that (1) does not discriminate
against federally-supportsed activities of the non-profit corganization, including
usage by the non-profit organization for internal purposes, and {ii) is designed
to racover only the aggregate costs of the services. The costs of each service
shall consist normally of both its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at least biennially, and shall take
into consideration over/under applied costs of the previous period(s}.

c. Where the costs ilncurred for a service are not material, they may be
allocated as indirect costs.

d. Under some extraordinary circumstances, where it 1s in the best

interest of the Federal Government and the institution to establish alternative
costing arrangements, such arrangements may be worked cut with the cognizant
tederal agency.
47, Taxes.

a. 1In general, taxes which the organization is reguired to pay and which

are paid or accrued in accordance with GAAP, and payments made to local
governments in lieu of tazss which are commensurate with the lecal government
services received are allowable, except for (i} taxes from which exempiions are
available to the organization directly or which are available to the
srganization based on an exempticn aiforded the Federal Government and in the
latter case when the awarding agency makes available the necessary exemption
certificates, (ii) special assessments on land which represent capital
improvements, and (iii) Federal income taxes.

b. Any refund of taxes, and any payment to the organization of interest
thereon, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, as appropriate, to the Federal Government.
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ContempGreneous purchases of common ltems by the non-profit organizstion shall
e regarded as evidence that such irems zre reascnably usacle on the non-profirt
organization's other work. Any acceptance of common items as ellocable to the

terminzted portion of the Federal award shz:l be limited to the extent that the
gquantities of such items on hand, in transit, and cn order are in excess of the

reasonable guantitative reguirements of other work.

L. If in & particular case, despite all rezsonable efforts by the non-
;fit organization, certain costs cannot be discontinued immeciiately after the
ve date of terminaticn, such costs are generally allowable within the
ons set forth in this Circular, cept that any such costs continuing

rmination due To the negligent or willful failure of the non-profit
ion to discontinue such costs shall be uuallowab1e.
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c. Loss of useful value of special tocling, machinery, and 1s generally
allowable if:

(1) Su“h special tooling, special machinery, or eguipment 1s not
reasonably capab of use in the other work of the non-profit organization,

(Z) The interest of the Federal Government is protected by transfer
title or by cther means deemed appropriate by the awarding agency, and

Q
i+

{3} The loss of useful value for any one terminated Federal award is
limited teo that portion ¢f the acquisition cost which bears the same ratioc to
the total acguisition cost as the terminated portion of the Federal award bears
to the entire terminsted Federal award and other Federal awards for which the
speciel toeling, specizl machinery, or equipment was acquired.

d. Rental costs under unexpired leases are generally allowable where
clearly shown TC have been reasonably necessary for the performance of the
terminated Federal award less the residual value of such leases, if:

{1} the amount of such rental claimed does not exceed the reascnable
use velue of the property leased for the period of the Federel award and such
urther pericd as mey e reascnable, and

Hh

{7} the non-profit organizatiorn makes all reasonable efforts to
erminate, assign, settle, or otherwise reduce the cost of such lease. There
1so may be inciuded the cest of zlterations of such leased property, provided

=+
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{n) The termination and settlement of subawards.

{2} Reasonable costs for the storadge, transportation, protaction,
and disposirion of property provided by the Federal Government or acgulred or
croduced for the Faderal award, except when grantees or Zoniraclors are
reimbursed for disposals at a predetsrmined amount in accordance with Subparts
.32 through 37 of Circular E-110.

(3} Indirect costs related to salaries and wages incurred as
seTttlement expaenses in subparagraphs (1) and (2). Normally, such indirect costs
sha.l be limited to fringe benefits, occupancy cost, and immediate supervision.

f. Claims under sub awards, including the allocable portieon of claims
whi.ch are common to the Federal award, and to other work of the non-profit
organization are generally alilowable.

Bn appropriate share of the non-profit crganization's indirect 2xpenss may be
allocated =5 the amount of settlements with subcontractors and/or subgrantees,
provided that the amount allocated is otherwise consistent with the basic
guidelines contained in Attachment A. The indirect expense so allocated shall
exciude the same and similar costs claimed directly or indirectly as settliement

eZpensss.
49. Tralining costs.
2. Costs of preparation and maintenance of a program of instruction

including but not limited to on-the-job, classroom, and apprenticeship training,
designed to increase the vocational effectivensss of employees, including
training materials, textbocks, salaries or wages of trainees (excludipg overtime
compensation which might arise therefrom), and (i} salaries of the director of
training and staff when the training program is conducted by the organization;
or (ii) tuition and fees when the training is in an institution not operated by

the organization, are allowable.
g

b. Costs of part-time education, at an undergraduate or post-graduate
college level, including that provided at the organization's own facilities, are
zllowable only when the course or degree pursued is relative to the field in
which the emplovee is now working or may reasonably be sypected to work, and are
limited to:

(1) raining materials.

{2} Textbooks.
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" c. Costs of tuition, fees, training matexials, and tertbooks but not
subsistence, salary, or any other emcluments) 1in connection with full-tTime
education, including that provided at the organization's own facilities, at a
post-graduate (but not undergraduate] college level, zre allowable cnly when the
course or degree pursued is related to the field in which the employee 1s now
working or may reasonably be expected to work, and only where the costs receive
the pricr approval of the awerding agency. Such costs are limited to the costs
attributable to a total period not to exceed one school year for each employee
so trained. In unusual cases the period may be extended.

d. Costs of attendance of up to 16 weeks per employee per year at
specizlized programs specifically designed to enhance the effectiveness of
executives or managers or 1¢ prepare employees for such pesiticons are allowable.
Such costs include enrollment fees, training materials, textbooks and related
charges, employees’ salaries, subsistence, and travel. Costs allowable under
this paragraph do not include those for coursess that are part of & degree-
ariented curriculum, which are allowable -only to the extent set forth in
subparagraphs b and c. ‘

e. Maintenance expense, angd normal dgepreciation cor fair rental, on
cilities owned cr leased by the organization for training purposes are
lowable to the extent set forth in paragraphs 11, 27, and 5C.

£ Contributions or donations to educational cr training institutions,
including the domation of facilities or other properties, and scholarships or
fellowships, are unallowable.

g. Trazining and education costs in excess of these otherwise allowable
under subparagraphs b and ¢ may be allowed with prior approval of the awarding
agency. To be considered for approvel, the organization must demonstrate that
such costs are consistently incurred pursuant to an established training and
education program, and that the course or degree pursued is relative to the
field in which the employee is now working or may reasonably be expected to
work.

50. Transportation costs. Transportation costs include freight, express,
cartage, and postage charges relating either to goods purchased, in process, or
delivered. These costs are allowable. When such costs can readily be ldentified
with the items involved, they may be directly charged as transpcrtation cosis or

N
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ar antire trip and not to sslected days of the trip, and results In chardes
consistent with those normally allowed in like circumstances in the non-profit
organization’s non-federallv-sponsored activizies.
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b. Lodging and subsistence. Costs incurred by emplovyees and oificers fo
travel, including costs of lodging, other subsistence, and incidental expense
shall be considered reasonable and allowable only to the extent such cosis do
not exceed charges normally allowed by the non-profit organization in its
regular operations as the raesult of the non-profit organization’s written travel
policy. In the absence of an acceptable, written non-profit organization policy
regarding travel costs, the rates and amounts established under subchapter I of
Chapter 57, Title 5, United States Code ("Travel and Subsistence Expenses;
Mileage Allowancas”), or by the Administrator of General Services, or by the
President ‘or his or her designee) pursuvant to any provisions of such subchapter
shall apply to travel under Federal awards (48 CFR 31.205-467a;}.

S,

. Commercial air travel.

(1} Airfare costs in excess of the customary standard commercial
airfare (coach or equivalent), Federal Government contract airfare (where
authorized and available), cor the lowest commercial discount airfare are
unallowable except when such asccommodations would: (a) reguire circuitous
routing; (b} reguire travel during unreasonable hours; (c) =xcessively prolong
travel; {d) result in additional costs that would offset the transportation
savings; or (e) offer accommodations not reasonably adequate for the traveler’s
medical needs. The non-profit organization must justify and document these
conditions on a case-by-case basis in order for the use of first-class airfare
to be allowable in such cases.

{?) Unless z pattern of avoidance is detected, the Federal
Government will generally not guestion a non-profit organization's
determinations that customary standard airfare or other discount airfare is
unavailable for specific trips if the nop-profit organization can demonstrate
cither of the following: (2) that such airfare was not available in the
specific case; or (b) that it is the non-profit crganization’s overall practice
to make routine use of such airfare.

d. Rir travel by otl.er than commercial carrier. Costs of travel by non-
profit organization-ownad, -leased, or —chartered aircraft include the cost of
lease, charter, coperation {(including personnel costs), maintenance,
depreciation, insurance, and other related costs. The portion of such costs
that exceeds the cost of allowable commercial air travel, as provided for in
subparagraph] c., is unallowable.
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Circular No. A-1Z
¢ show changes pubklished n the Federzl Regiscer June 27, 2003
£

kevised t
s © tates, Local Governments, andé Non-Profilt Organizations

&
Budit

TEE HEADE OF EZYECUTIVE DEPHRTMENTS AND ESTABLISHMENTL

=
[

tn

I kudize of States, Local Governments, and Non-Troflt Organizati

tr
.
T
.

I

(]
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. F

Furpose Thig Circular is lgsued pursuant o The Singie hudot kot of
L. 9B-50(Z, and the °1ngJ& ﬁJdlt Azt Amendments of 1996, P.L. 104-15€.
rth standards for optaining consistency and un_form‘ty among Federel
g for the audit of 8tates, local governments, and non-profit

atlone expending Federal awards.

[SERFEERNE
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authority. Circular A-123 is issued under the authority of sections
, 1111, and 7501 et seg. of titie 21, United Scates Code, and Executlive
rders Bz4E& and 11541. .

[SEV N
[l
(o

3. FPegciesion and Supersession. This Circular rescinds Circular A-128,
"mudits of State and Locai Governments, " issued April 12, 1985, and supersedes
the prior Circular 2-123, “Audits of Institrutions of Higher Education and
Other Non-Preofit Institurtions,® issued April 22, 199%96. For effective dates,

see paragraph 10.

4. Policv. Except as provided herein, the standards set forth in this
Circular snall be applied by zll Federal agencies. If any statute
specifically prescribes policies or specific reguirements that differ from the
standards provided herein, the proviszions of the subseguent statute shall
gover:.

Federal agencies shall apply the provisions of the sections of this
ular to non-Federal entities, whether they are recipients expending
ral awards received directly from Federzl awarding agencies, or are
eciplients expending Federal awards received from a pass-through entity (&
rient or another subrecipient).

i

‘t‘l (]

rcu
ede
ubx
eci

H

This Circular does not apply to non-U.S8. based entities expending
Federal awards received either directly as & recipient or indirectly as &
subrecipient.

5. Definitions. The definitions of key terms used in this CTircular are
contained in § .105 in the Attachment to this Circular.
€. Reguired Agtion. The specific reguirements and responsibilities of

Federal agencies and non-Federal entities are set forth in the Attachment co
this Cirecular. Federal agencies

making awards to non-Federal entities, either directly or indirectly, sheail
adopt the language in the Circular in codified regulations as provided in
Section 1C (below), unless different provisions are reguired by Federzl
statute or are approved by the 0ffice of Management and Budget (OMB) .

7. OME Pespongibilities. OMB will review Federal agency regulations and
implementation of this Cirecular, and will provide interpretations of policy
requirvements and assistance to ensure uniform, eifective and efficient
implementation.

8. Information Contact. Further information concerning Circular A-123 may
pe obtazned by contacting the Financial Standards and Reporting Branch, Cffice
of Federal Pinancial Management, Office of Management and Budget, Washington,

DC 20583, telephone (202) 395-3983.
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G review Dase . This Ciryoular will
e date of lgsuance

0. gffective Dates. The standards set in § .400 of tThe Rtt
to Tnls Clrcular, whicn apply direstly to 1 agenciss, shall be =
J , 1296, and shall apply to audits of 1 vesars beginning al:ze
E 996, except as otherwise specified in § . 400({a)

The standards set forth in this Circular that Federal agencies sha
ApLLy Lo non-Federal entities shall be adopted by rederal agencies in co
reguiations not Later than 60 days after publication of this final revision
in zhe Federal Register, so that they will apply to audits of fiscal years
baginning after June 30, 19%6, with the exception that §__ .305{b) of the
Artachment appliss to audits of fiscal years beginning aftcer June 30, 19338.
The reguirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for auvdits of fiscal years

beginning on or before June 30, 1996.

.

The revisions published in the Federal Register June 27, 2003, are
affective for fiscal years ending after December 21, 2003, and early
implementarion is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T. Smythe
Acting Diractor
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5 L1058 Definitions.

Auditee me=ans any non-Federal entity that expends Federal awards which

must pe auwdited under thnls part.

Luditor means an auditor, what 1s a public accountant or a Federal,
Srate or local government audit organization, which meecs the general
standards specified in generally accepted government auditing standards
(GAGAS) . The term auditor does pot include internal auditers of non-profit
organizations.

hudit finding means deficiencies whizh the auditor is required by
§ .510(a) to report in the schedule of findings and guestionsd costs.

CFDA number means the number assigned to a Federal prodram in the
Catalog of Federal Domestic Asgiscance (CFDA).

Cluster of programs means a grouping of closely related prograwms that

share common compliance requirements., The types of clusters of programs are
research and development (R&D), student fimancial aid (SFA), and other
clusters. "Other clusters" are as defined by the Office of Management and

Budget (OMB} in the compliance supplement or as designated by a State for
Fzderal awards che States provides to its subreciplents chat meet the
definition of a cluster of programs. When designating an “other clugter, " a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance reguirements applicable to the cluster, consistent

with 8§ .400(d) (1} and § .400(d) (2), respectively. A cluster of programs
ghall be congidered as one program for determining major programs, as
described in § .5320, and, with the exception of R&D as described in

§ .200 (), wherher a program-spscific audit way be slected.

Cognizant agencv for audit means the Federal agency designated to carry
out the responsibilitiszs described in § .400(a) .

Compliance suppliement refers to the Circular A-3123 Compliance
Supplement, included as BAppendix B to Circular A-133, or such documents as
OMB or its designee may 1ssue to replace it. This document is available from
the Government Printing CGffice, Superintendent of Documents, Washington, DC
20402-9325.

Corrective action means action taken by the auditese that:

(1) Corrects identified deficiencies;
(2) Precduces recommended improvements; or

{3) Demonstrates that audit findings are either invalid or do not
warrant aunditee action.

Federal agendyv has the same meaning as the term agency in Section 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agenciesg or indirectly from pass-through entities. It does

4
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aencyv means the Federal zgency that provides an award
T

=
-

Federal financial assigtalice mesahs agcistance thiat non-Federal entitisg
recelve or admirister in the form of grante, 1 g, loarn guarantees, pProperty
nciuding aonated surplus property), cooperatlve agreemenic, Interest
beidies, insurance, food commodities, direct appropriationes, and other
c
i

I

geistance, but does not include amounts received as reimbursemsnt for
ervices rendered to individuzls as described in § .205¢(n) and £ 205 (1) .

Federal program means:

(1) 211 Federal awards to a non-Federzl entity assigned a singie
number 1n the CFDA.

(2) When no CFDA number 1s assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered ons
prograim.

(3) Notwithstanding paragraphs (1} and {2) of this definition, a
cluster of programs. The types of clusters of programs are:

{i} Research and development (R&D);
{ii) Student financial zid (8FA); and
{iii) "Other clusters," as described in the definition of cluster

of programs in this section.

GAGRE means generally accepted government auditing standards issued by
the Comprrcller General of the United States, which are applicable to
financial audits.

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants {(RAICPZ) .

Indian tribe means any Indian tribe, band, nation, cr other organized
group or community, including any ARlaskan Native wvillage or regional or
village corporation (as defined in, or established under, the Alaskan Native
Claimg Settlement Act) that Is recognized by the United States as eligible for
the special programs and serviges provided by the United States to Indians
because of their status as Indians.

Internal contrcl means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of obkjectives in the following categories:

(1) Effectiveness and efficiency of operations;
(2) Reliability of financiazl reporting; and

! Compliance with applicable laws and regulations.

(».l.

Internal control pertaining to the compliance reguirements for Federal
eprogaramsg {Internzl control over Federal programs) means a process--effected by
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aTi 2Nt Ty 's mansgement and oLhey pergonnel--designed 1o provode asonalk.z
agsurance regarding the achievement of the following objectiwves Zor Faderal
Pragrams :

i Transactions are oroperly recorded and accounted for fo:

Permit the preparation of relilable financisl statements and

'i1) Maintain accouncability over asssts; and

{11i) Demonstrate compliance with laws, regulations, and other
COMEpILlance reguirements;

(2} Transactions are executed in compliance with:

(1} Laws, regulations, and the provisions of contracts or grant
agreements that couid have a direc: and material effect on a Faderal program;

{ii}? Any other laws and regulations that are identified in the
zompliance supplement; and

(3} Funds, preoperty, and other agsets are safequarded against 1oss
from unauthorized use cor digposition.

Loan means a Federal loan or loan guarantee received or administered by
a non-Federal entity.

Local government means any unit of local government within a Stace,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate distric:o,
council of governments, and any other instrumentality of local government.

Major program weans a Federal program determined by the auditor to be a
major program in accordance with § .520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§ .215{e) .

Management decigion means the evaluaticn by the Federal awarding agency
or pass-through entity of the audit findings and corrective acticon plan and
the issuance of a written decision as to what corrective action 1s necessary.

Non-Federal entity means a State, local government, or non-profit
organization. '

Non-profit organization means:

{1) any corporation, trust, asgociation, cooperative, or other
crganization that:

(i) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(ii) 1Is not organized primarily for profit; and

{i1i) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term pnon-profit orcanization includes non-profit institutions
of higher education and hospitals.
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Overelaht agency Zor audir means the reaerzl awarding agencoy Lnat
provides the predominant amount of direct funding to & recliplisnt nol assigned
& Ccogniz agency for audit. When there ls no direct funding, the Federal
agsncy w the predominant indirect funding shzall assume the oversight
res L] The duties of the oversight agency for audit arxes described
<

b

Effeccive July 2&, 2003, the following Is added to this dgefinition-

A Federal agency with oversight for an auditee mey rezssigrn oversight to
another Federal agency wiich provides substantliel funding and agrees to
pe the oversight agency for audit. Within 30 days aiter any

reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment.”

Fass-throuar entity means a non-Federal entity that provides & Federsal

award to a subrecipient to carry out a Federal program.

Program-specific zudit means an audit of one Federal program as provided
for in § .200{c) and § .235.

Duestioned cost means a cost that is guestioned by the auditor because
of an audit finding:

(1) Which resulted from a viclation or poessiblie viclation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds:

12) Where the cosits, et the time of the audit, azre not supported by
adequate documentation; or

(3) Where the costs incurred appear unreascnable and do nect zeflect
the actions a prudent person would take in the circumstances.

Recipient means & non-Federal entity that expends Federal awards
received directly from & Federal awarding agency to carry out a Federal
program.

Research and development {(R&D} means zl]l research activiifies, both basic
and applied, and 2ll development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilitlies as other
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding galned from research directed toward the production of
useful meterials, devices, systems, or methods, including design and
development of prototypes and processes.

Single audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .500.

State means any State of the United States, the District of Columbie,
the Commonwealth o¢f Puerto Rico, the Virgin Islands, Guam, American Sameca, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the
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YoLnBLruUmMentaeil Yy tnerend, any muill ave, regionz, o
wroch neas governmental fuanctions, and any Indian tride as
CTLLON
Srtudent Tirnancial Aid (STA; inzludes those pregrams of gensral srcudent
ass.stance, such as those au:no“ized by Title IV of the Righer Educsazion Aot
27 1363, a3 amendsd, (20 U.5.C. 1070 =2t seg.) which is administersd by the
ULl Department of Educatlon, and similar programs provided by other ¥Faderai
ies. It does not incliude programs which provide Iellowships or similar
awards o students on a competliive hesls, or for specified studies or

Subrecipient means a non-Federal sntity that expends Federal awards
received from a pass-through gntlty to carry out a Federal program, but does
not include an individual that is a beneficiary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vender is provided in § L210.

Ivpes of compliance requirements refers to the types of compliance
regquirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; sligibility; matching, level of effort, earmarking; and,
reporting.

vendor means & dealer, distributor, merchant, ¢r other seller providing
gonds or serviges That are required for the conduct of a Federal program.
These goods or services may be for an corganization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between & subrecipient and z vendor is provided in §_ .210.

Subpart B--Audits

s L 200 Audit reguirements.

{a) Audit recuired. HNon-Federal entities that expend $300, 000
(3500,000 for fiscal years ending after December 21, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for

that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in § .205.
{b}) Single audif. MNon-fFederal entities that expend $300,000 ($500,000
Federal

for fiscal years ending arfter December 31, 2003) or more in a year in
awards shall have a single audit conducted in accordance with § . 500 except
when they elect to have a program-specific audit conducted in accordance with
paragraph (e) of this section,

{c) Program-specific audit election. When an auditse expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with §  .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass-through entity in
the case of a subrecipiernt, approves in advance a program-specific audit,

(d) Exemption when Federal awards expended are less than $300,000
(5500,000 for fiscal vears epding after December 31, 2003). Non-Federal

8
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& .205 Ezsis for determining Federzl awards expended.

=Y Devermining Federal awards expended. The determination of when an
award ic expendec¢ should be based on wnen the activity related to the award
cecurs. Generally, the activity pertains te events That regulre the DOL-
Federal entity t¢ comply with laws, reguistions, end the provisions cof
~contracts or grant agreements, such as: expenditure/expense Transactlons
zssociated with grants, cost-relmbursSement contracts, cooperaiive agreements,
and direct appropriations; the disbursement of funds passed through to
suprecipients; the use ¢f loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or consumption of food
commodities: the disbursement of amounts entitling the non-Federzl entity to
an interest subsidy; and, the period when insurance is 1n force.

(L) lcan and loap gquarantees (loaps). Since the Federal Government Is
ar risk for loans until the debt is repaid, the following guidelines shell be
used o calculate the value of Federal awards expended under lcan programs,
except as noted in paragraphs {c) and (d) of this section:

(13 Value of new loans made or received during the fiscal year:
plus
{2} Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; pius
{3} any interest subsidy, cash, or administrative cost allowance
received.
ic) Toan and loan guaraptees {loans} at institutions of higher

education. When lozns are made to students of an institution of higher
cducation but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended In that
year. The halence of loans for previous years is not included as Faderzsl
awards expended hecause the lender accounts for the pricr balances.

(d] Prior loan and loan cuarantees (loans). Loans, the preoceeds of
which were received and expended in pricr-years, are not considered Federal
awards expended under this part when the laws, requlations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance reguirements cther than to repay the iloans.

(e] Frndowment funds. The cumulative balance of Federal awards for
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted.

(f) ¥ree rent. Free rent received by itself is not considered a
Federal award expended under this part. Hhowever, free rent received as part
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stamps,
N 5 he valued at
szad value provided by zhe

Lele ge:

aviards =zupended und

i) Mediczid. Mediceid paymenis to a subrecipient for providing

€ care services to Medicaid 2ilgible indiwviduals are not considered
wards expended under this part unless a State reguires the funds to
as Federal awards expended because reimbursement is on a cost-
ent basis.

b
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{3} Certain loans provided by the National Credit Union
hdministratign. For purpeses c¢f this part, loans made from the National
Credit Union Share Insurance Fund and the Central Ligquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended.

& L2130 Subrecipient and vendor determinations.
[a) General. An suditees may be a recipient, a subrecipient, and a
vendor, Federal awards expended as a recipilent or a subrecipient would be

subject to audit under this part. The payments received for goeds or services
provided as a vendor would not be considered Fsderal awards. The guidance in
paragraphs (b) and (¢} of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

§s3] Federal award. Characteristics indicative of a Federal award
zceived by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
zssistance;

{2) Has its performance measured agalnst whather the objectives
of the Federal program are met;

{3} Has responsibility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal
program compliance requirements; and

(5} Uses the Federal funds to carry ouf a program of the
organization as compared to providing goods or services for a program of the
pass-through entity.

(c) Pavment for goods and services. Characteristics indicative of a
payment for goods and services received by & veandor are when the organization:

(1) Frovides the goods and services within normal business
Gperations;

10 ATTACHMENT &
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id; Ose of dudgment i mekinc determinetion. There may be unusual
clrcumsTances or exceptions to the listed characteristics. In making the
determination of whether s subreciplent or vender relationship exists, the
substance of the relationsnip is more important than the form of the
reement. 1T is not expected that ail of the characteristics will be present
and judgment should be usged 1n determining whether an entzity ls a subrecipient
cr vendor
(e) For-profit subrecipient. Since this part does not apply to for-

profit subrecipients, the pass-through entity is responsible for establishing
requirements, &s Decessary, to ensure compliance by for-profit subrecipients
The contract with the for-profit subrecipient should describe applicakle
compliance reguirements and the feor-profit subrecipient's compliance
respongibility. Methods to ensure compliance for Federal awards made to for-
prefit subrecipients may include pre-award audits, meoniteoring during the
contract, and post-award audits.

(f) Compliance responsibilitv for wvendors. In most cases, the
auditee's compliance responsikbility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
renga+lonu, and the provisions cof contracts or grant agreements. Program
compliance requirements normally do not pass through to venders. However, the
auditee is responsible for ensuring compliance for vendor transactions which

re structured such that the vendor is responsible for program c¢ompliance or
the vendor's records must be reviewed to determine preogram compliance. Also,
when these vendor transactions relate to a major program, the scope of the

andit shall include determining whether these transactions are in compliance
with laws, regulaztions, and the provisions of contracts or grant agreements.

§ ©.215 Relaticn teo other audit regquirements.

(&) Budit under this part-in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit reguired
under individusl Federal awards., To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAQ to conduct or arrange for additienal audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor autherize any auditee to constraln Feder:zl agencies from carrying out
additional audits. Any additicnal audits shall be planned and performed in
such a wzy as to build upon work performed by other auditors.

§e)] Federal agency to pav for additional sudits. A Federal agency
that conducts or contracts for additional audits shzll, consistent with other
applicable laws and regulations, arrange for funding the full cost of such
additicnel audite. :




deguest S uds Loorod
RSt rTEauesT an = arzi S Drog
& MmE L qr?“‘ﬁm in iLe cdaral agency o C Ly oars ol
sudits.  To allow for planning, such reduwesis =ShoUld De mawe at
o to tne e2nd of the fiscal vear “o De audized. The
o Tation wizh 1ts audlitor, snould promotly respond <o such
o “he Fedesral agency whether the program would oinsrwlize Do
28 @ meior progdram using che risk-pased audit approach described in
L EBE20 and, if not, the estimated ;nc:ementa* cast The Federal agency
cother prompTiy confliym to the audifes whether 1t wants the program
audited as 3 major program. If the drogram is o e audited 23 2 maior
program based upon Lhis Federal agency reguest, and the Federal agsncy agraes
Lo pey the full incremental costs, then the auditee s3hall have the program
audited as a major program. 2 pass-through e2ntity may use the provisicons of

thls paragraph for a subrecipient.

5 . 220 Fregquency of audits.

Except for the provisions for bilennial audits previded in paragraphs (a)

and (b) of this section, audits required by tnis part shall be perfcormed
annually. Any biennial audit shall cover both years within the biennial
period.

{a) A State or local government that is required by constitution or
tatute, in effect on January 1, 1987, to undergc its audits less freguently
than annually, is permitted to undergo its audits pursuant to this part
Piannially. This reguirement must still be in effect for the biennial perlod
under audit.

(b) Any non-profit organization that had biennial audits for all
biesnnial pesriods ending between July 1, 1992, and January 1, 1595, 1s
permitted to underge its audits pursuant to this part biennially.

s .225 Sanctions.

Ko audit costs may be charged to Federal awards when audits regquired by
this part have not been made or have been made put not in accordance with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as:

{a) Withholding a percentage of Federal awards unftil the audit is
completed satisfactorily; :

{b} Withholding or disallowing overhead costs;
{c) Suspending Federal awards until the audit is conducted; or

(d) Terminating the Federal award.

s .230 Audit casts.

(a) 2llowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an alleocated

indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31}, or other applicable cost principles or regulations.

12
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awsrde expended of lese than S30C, 000 (5500,000 for fiscel years
Decemper 31, Z0UZ) per vear o is Thereby enempiec under §
oL does

& B
hav.ng a&n zudit conducted under thas part. However, thi:
r leral rds fcr th

gse-through ent:ty from cha
udite Lo monitor its subrec: c
rovicged the subrecipient does nol nave a

imitea scope audits only include ag
congucted in accordance with either the Al
standards or attestation standards, that are pald for and arranged by a2
through entity and address only one or more of the following types of
compliance requizements: activities gllowed or unallowed; ellowable
costs/cost principles; eligibility; matching, level of effcrt, earmarking;
and, reporting.

oW

nt
s generally accepted auditi
F

T
i)
a1
3

d¢-upon procedures £ngagem
:

) .Z235 Programn-specific audits.

(a} Program—specific audir quide available. In many cases, & program-
specific audit guide will be available to provide specific guidance to the
auditor with respect to intermal control, compliance requirements, suggested
audit procedures, and audit reporting reguirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when
performing a program-specific audit.

(D) Program—specific audit guide not avallable. (1) When a program-
specific audit guide is not available, the auditee and auditer shall have
basically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit.

(2) The auditee shall prepare the financial statement{s) for the
Federal pregram that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting peolicies used in preparing the schedule, a summary schedule of

pricr audit findings consistent with the reguirements of § .315(b), and a
corrective action plan consistent with the reguirements of § .315{c) .
(3) The auditor shall:
(1) Perform an audit of the financial statement{s) for the

Federal program in accordance with GAGAES;

{ii) Cbtain an understanding of internal contrel and
perform tests of internal control over the Federal program consistent with the
reguirements of § .500{c) for a major program;

(iii} Perform procedures to determine whether the auditee
hzs complied with laws, regulations, and the provisions of contracts or grant
agreements that could have & direct and material effect on the Federal program
consistent with the reguirements of §  .500(d4) for a major program; and

13
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14 The auditor's report(s) msy be in the Zorm of either
momb: reports and may be organized differently from the manner
preazn! The auditor's reno ¢ shall state that the audit
was 'OHﬂUuued in dCCOrddﬂue with thnis part and inolude the following:
{i} An opinion {or disclaimer of opinion) as to whether

the financial statement (3} of the Federal program is presented fairly in all
marerial respects in conformity with the stated accounting policies;

{ii) B report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(111; A report on compliance which includes an opinion (or
imer of opinion) as to whether the audites complied with laws,
ions, and the provisions of contracts or grant agreements which could
direct and material effect on Lhe Federal program; and
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(iw) A schedule of findings and dquestioned costs for ths

Federel program that includes a summary of the auditor’'s results relative to
the Federal program in a format consistent with §_  .505(d) (1) and findings
and questioned costs consistent with the regquirements of §_ _.505(d) (3).

{c) Report submission for program-specific audits.
(1} Tne audit shall be completed and the reporting required by paragraph
{(c) (2Y or () (3) of this section submitted within the earlier of 30 days after

receipt of the auditor’s reportis), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a differsnt period ls specified in a program-
specific audit guide. {However, for fiscal years beginning on or before June
30, 1998, the audit shall be completaed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’
report{s), or 13 months after the end of the audit period, unless a different
period is specified in a program-specific audit guide.} Unless restricted by
law or regulation, the auditee shall make report copies availlable for public
inspection.

{2} When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouss designated by OMB the data
collection form prepared in accordance with §__ .320(b), as applicable to z
program-specific audit, and the reporting requlLed by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Faderal awarding agency or pass-—-threough entity the reporting
reguired by the program-specific audit guide.

{3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement(s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2} of
this section, and the auditor's report({s) described in paragraph (b) {4} of
this section. The data collection form prepared in accordance with

14 EE
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iTi the czse of & suprecipien Inst Ll tting the rer

“he pace- tnroudl entiTy, WHEen HULY reguire

repcrting package Lo the Less 9 g' ubrecipL

written notification Lo the pass- consistent with the
reguirements c¢f § . 320(e) (2) k Suurec1pjent may submit a copy of the
reporting package to the pass-through entity to comply with this notificazion

reguirement .

(d) Other sections of this part may applv. Program—-specific audlits
are subtect to § 100 through § _ .215(b}, 5__ .220 through § L230,
s 300 through §__ .305, § .315, §_ .320(£) tnrough §__ .320(3), §__ .400
throuwgh § . 405, §  .510 through §  .515, and other referenced provisions

of this part unless contrary to the provisicns of this sectioen, a program-
specific audit guide, or program laws and regulations.

Subpart C--Auditees
& .300 Zuditee responsibilities.

Tne auditee shall:

(a2} Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the
pass-through entity. ’

{b] Maintain intermal control over Federal programs that provides
reasonable assurance that the auditee i1s managing
Federal awards in compliance with laws, regulaticns, and the provisions of
centracts or grant agreements that could have a material effect on each of its
Federal programs.

lc) Comply with laws, regulationg, and the provisions of contracts or
grant agreements related to each of its Federal programs.

(d) repare appropriate financial statements, including the schedule
¢t expenditures of Federal awards in accordance with § L310.

(e} Ensure that the audits reguired by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by § _ .320{a) are granted by the cognizant or oversight
agency for audit, promptly notify the FPederal clearinghouse designated by OME
and each pass-through entity providing Federal awards of the extension.

() Follow up and take corrective action on audit findings, including
preparation of a summary schedule of pricr audit findings and a corrective
action plan in accordance with § L31E (k) and § .315(c}, respectively.

g 305 2nditor selection.
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Audi-Z=ry vrogurement. In oY . N Suces, puldliaess ghall
-.ow the procursme “andards prescribed by £ Granis Managemant IoRmon
ihereinaiter re ad to as the "B-102 To . Pu vublished March 11
#nd anended 3, 1295 {insert approprieste C 1Zationl, Circular
£-110, "Iniform ! ractive Requirements Ior Grant d Agresmernts wiirs
Instlitutlong of Higher Education, Hospitals and Other -Profit
Crganizations," or the FAR (48 CFR part 421, priicable (OMB Tirculars zre
avallable from the 0ffice of Administration, Lcations Office, room 2200,
Maw Executive Office Building, Washington, DC 2050 . Whenever posgible,

auditees shall make positive efforts co utilize small businesses, minority-
owned firms, and women's business enterprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-210, or the FAR {48 CFR part
42), as applicable. In reguesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the reguest for proposal, relevant experience, availapility
of staff with professional gualifications and technical abilities, the resulcs
of external quality control reviews, and price.

{b) Restriction on auditgr preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not alsc be selected to perform the audit required by this part when the
indirect coste reccovered by the auditee during the prior year exceeded $1
millionn. This rastriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent yesars in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
servicas, this paragraph applies to audits of fiscal vears beginning after
June 30, 1998.

{c) Use of Federal suditors. Federal auditors may perform all cr part
of the work required under this part if they comply fully with the
reguirements of this part.

§___.310 Financial statements.

{a) Financial statements. The audites shall prepare financia
statements that reflect its financial position, results of operaticons or
changes in net assets, and, where appropriate, cash flews for the fiscal ysar
audited. The financial statements shall be for the same organizaticnal unit
and fiscal year that is chosen to meet the regquirements of this part.
However, organization-wide financial statements may also include departments
agencies, and other organizational units that have separate audits in
accordance with § _ .500(a} =and prepare separate financial statements.

(b} Schedule of expenditures of Federal awards. The auditee shall
alse prepare a schedule of expenditures of Federal awards for the pericd
coverad by the auditee's financial statements. While not reguired, the
auditee may choosze to provide information reguested by Federal awarding
agencieg and pass-through entities to make the schedule =asier to use., For
example, when a Pederal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

{1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human
Services.

ATTACHMENT
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3 Provide to"al Federal aweards expended Zor each indlvidual
Federal program and tns CFDE number oYy othnsr ldentifying numker wnen the CFDE
“nformarion ig not evailable.

4 Include notes thar descripe the gignifizant accounting
poLiTres used in preparing the schedule.

{5} To the extent practical, pase-through entitieg shouxd

v in the schedule the total amount provided to subrecipients from esach
Federal program.

€] Inciude, in either the schedule or & note to the schedule,
—he value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and lcans or lcan
guarantees outstanding at year end. While not reguired, it is preferable to

present this informaticn in the schedule.

§ . 215 2udit findings follow-up.
{a) General. The auditee is responsible for follow-up and corrective

action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbere the auditor ascsigns to audit findings under

§  .510{c). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding
initially occurred.

(b) Summary schedule of prior avudit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and guestioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph {b} {1} of this
section, or no longer valid or not warranting further action in accordance
with paragraph (b} {4) of this section.

(1} When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action
was taken.

(z2) When auvdit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3 When corrective action taken is significantly different from
corrective action previously reported in a corrective acticn plan or in the
Federal agency's or pass-through entity's management decisicn, the summary
schedule shall provide an explanation.

{4} When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this pesition shall be
described in the summary schedule. & valid reason for considering an audit
finding as not warranting further action is that all of the following have
cccurred:

{1t Two years have passed since the audit report in which

Jet
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the {.nding vcourrad was submizied o the Federal clearingnouss:

2ncy or pass-through sntitvy 13 not

{ii) The Pederai a
tee on the audit finding; and

currently following up with the audis

{iii; A management 4eclislon was not issusd,

c) Zorrective acition pilan. At the completion ol the audit, ths
auditcee shall prepare a corrective action plan to address each zudit finding
included in the current ysar auditor's repor:is The corrective action plan
shall provide the name (s} of the contast personis) responsible for corresctive
action, the corrective action planned, and the anticipated completion date.
If the auditee doss not agree with the audit findings or believes corrective
action is not required, then the corresctive action plan shall ilnclude an
explanation and speciiic reasons.

§ __ .3z0 Raport submisgion.
(a) General. The audit shall be completed and the data collection

form described in paragraph (b} of this section and reporting package
described in paragraph {(c) of this ssction shall be submitted within the
earlier of 30 days af:er receipt of the auditor‘s report(s), or nine months
after the end of the audit period, unless a longer period is agreed o in
advance by the cognizant or oversight agency fcr audit. (However, for fiscal
years beginning on or befiore June 30, 1998, the audit shall be completed and
the data ccllection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or 13 months
after the end of the audit period.}) Unless restricted by law or regulatiocn,
the auditee shall make copies available for public inspection.

(b) Data Collection. (1} The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auvditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available firom the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e2.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the reguirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included irn the form, in its
entirety, are accurate and complete,

{2) The data collection form shall include the following data
2lements:

(i) The type of report the auditor issued on the financial statements of
the auditee (i.e., ungualified opinion, gqualified opinion, adverse
opinion, or disclaimer of opinion).

{ii) Where applicable, a statement that reportable conditions in internal
control were disclosed by the zudit of the financial statements and
whether any such conditiong were material weaknesses,

(1i1) 2 statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that reportable conditions in intexnal
control over major programs were disclosed by the sudit and whether
any such conditicns were material weaknesses.

() The type of report the auditor issued on compliance for major

i
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- no ssatement as to whether the auditee gualiiied a
e 133

e under § .530 of OME Circular A-133.

The doliar phreshceld used to distinguish betwsen Type & and Tvpe E

programs as defined in § .520 (b} of OMRBR Circular L-123.
The Catalog of Federal Domestic hssistance (CFDEZ) number for each
Federal program, as applicable.

The name of sach Federazl program and identification of each major
program. Individual programs within a cluster of programs should be

listed in the same level of derail as they are listed in the schedule

of expendicures of Federzl awards.

The amount of expenditures in the schedule cof expenditures of Federal

awards asscciated with each Federal program.

For each Federal program, a yes or no statement as to whether there
zre audit findinge in each of the feollowing types of compliancs
requirements and the total amcount cof any guestioned COSLS:

Activities allowed or unallowed.
Bllowable costs/cost principles.

Cash management .

Davis-Bacon Act.

Eligibility.

Eguipment and real property management.
Matching, level of effert, earmarking.
Period of availability of Federal funds.
Procurement and suspensicn and debarment.
Program income.

Real property acguisition and relocation assistance.
Reporting.

Subrecipient monitoring.

Special tests and provisions.

HErFROGOEORE AWy

huditee Name, Employer Identification Number{(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date.

huditor Name, Name and Title of Contact Person, Auditor Address,
auditor Telephone Number, Signature, and Date.

Whether the auditee has either a2 cognizant or oversight agency for
audat.

The name of the cognizant or oversight agency for audit determined in

accordance with § .400{a) and § .400({b), respectively.

(33 Using the information included in the reporting package

described in paragraph (e} of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement Lo be

inciuded as part of the data collection form that indicates, at & minimum, the

source of the information included in the form, the auditor’'s responsibility
for rthe informaticn, that the form is not z substitute for the reporting
package described in paragraph (c) of this section, and that the content of
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ol Reporting package Thz reporting package snall include the
{3 Financial statements and schadule of expanditurss of
Faderz) awards discussed in § 310(a) and § .310(b), zespectively;
(Z) summary schedule of prior audit Zindings discussed in
§ 315 (k)
13 huditor's reports) discussed in § .505; and
4y Corrective action plan discussed in § L315(e) .
{(a) Submission to clearinghougse. All auditees shall submit %o the

Federal clearinghouse designated by OMB the data collection form described in
paragraph (b} of this section and one copy of the reporting package described
in paragraph (e) of this section for:

(1} The Federal clearinghouse to retain as an archival copy;
ana )

(2) Fach Federal awarding agency when the schedule of findings
and guestioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federal
awards that the Federal awarding agency provided directly.

(e) additional submisgion bv subrecipients. (1) In addition to the
requirements discussed in paragraph {d) of this section, auditess that are
also subrscipients shall submit to esach pass-through entity one copy of the
reporting package described in paragraph (e) of this section for each pass-
through entity when the schedule of findings and guestioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedules of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

(2} Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not reqguired to submit a reporting
package te a pass-through entity pursuant to paragraph (e) (1) of this section,
the subracipient shall provide written nctification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
numbar of the Federal award{s) provided by the pags-through entity), the
schedule of findings and gquestioned costs disclosed no audit findings relating
To the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award{s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (¢) of this section to a pass-through entity to comply with this
notification reguiresment.

(£) Reguestg for report gopies. In response to reguests by a Federal
agency o©or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (c) of this section and, if
requested, a copy of any management letters issued by the auditer,

(g) Report retention reguirements. Auditees shall keep one copy of
the data collection form described in paragraph (b} ¢f this section and one
copy of the reporting package described in paragraph {c) of this section on
file for three years from the date of submission to the Federal clearinghouse

20
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nognouse ral lezringh
1 distribute Lle packages received in
dance witnl. paragrapn (d) (20 of and §_ .2I5{c) (3) ro

pr.izacie Federal awarding agencies, maintalin & data base of compieted
audize, provide appropriate information Lo Fegera: agenczies, and follow up
witrn pnown audictees which have not submitted the reguired data collection
Torme andé repcrIing pacthages.

[i; Clearinghouge address. The address of the Federel clearinghouse

currently designated by OMB is Federal Audit Clearinghouse, Bureau cof the

~ensus, 1201 E. 10th Street, Jefferscnville, IN 47132.

i) Flectronic filing. Nothing in this part shall preclude electronic
submissions to the Federsl clearinghouse in such manner as may be approved by
OME. With OMB approval, the Federal clearinghouse may pilet test methods of
electronic submissions.

Subpart D--Federal Agenzies and Pass-Through Eatities
5 L400 Responsibilities.

(a) Cognizant agency for audit responsibilities. Recipients expending
more than $25 million (€50 million for fiscal years ending after December 31,
2003) & year in Federal awards shall have a cognizant agency for audit. The
designated cognirzant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount. of direct funding shall be hased upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2060, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1587 through
2000 will be determined based on Federal awards sxpended in 1855. {(However,
for States and local governments that expend more than $25 million a ysar in
Federal awards and have previously assigned cognizant agencies for audit, the
regquirements of this paragraph are not effective until fiscal years beginning
after June 30, 2000.)

Following is effective for fiscal years ending afrer December 21, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004. {However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Fedsral awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance Lo
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the cld and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant
agency for audit shall:

{1) Provide technical audit advice and liaison te auditees and
auditeors.

(2} Consider auditese requests for extensions to the report
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sue date reguired by § 320(ai . The ¢oonicant agoncoy fo0v audlis
ple for good cause
V3 Obtaln or conduct guality conirol reviews of szlscted
aud.zs made by non-Federzl auditors, and provide the results, when
appropriate, to other interested ovganizations,

{4} Promptly inform other affected Federal agencies and
dppropriate Federal law enforcement officials of any direct reporting by the
audizee or its auditor of irregularities or illegal acts, as reguirad by GAGAS
oY laws and regulazions

(5} bdvise the auditor and, where appropriate, the auditse of

any deficiencies found in the audits when the deficiencies reguire corresctive
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditcr to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadegquacies or
repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary
action.

(&) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additiomnal audits or reviews build upon
audits performed in accordance with this part.

(7 Coordinate a management decision for audit findings that

affect the Federal programs of more than one agency.

Ly

(8) Coordinate the audit work and reporting respeonsibilities
among auditors to achieve the most cost-effective audit.

=2 For biennial audits permitted under § .220, consider
auditee requests to gualify as a low-risk auditee under § .530{a) .

() Cversight agency for audit responsibilitieg. An auditee which
does not have a gesignated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105. The oversight agency for audit:

(1} Snall provide technical advice to auditees and auditors as
regquested.

(2) May asgume all or some of the responsibilities normally

performed by a cognizant agency for audit.

{c) Federal awarding ageancy responsgibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipisnt
of the CFDA title angd number, award name and number, award vear, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal
award.

(2) Advise recipients of reguirements imposed on them by
Federal laws, regulaticons, and the provisions of contracts or grant
agreements.

(3) Ensure that audits are completed and reports are received
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LTo® LLmely manner and ir agToerfancs wilh The regulrsments ol Lhig parnt.

‘Issue & management declsion on aud

montns &It ceipt of the audit report and ensure That the reciplient Lakes
sppropriats and timely corrvective action.
Le . Lssign & person responsitle for providing annuel updalées

cf the compliliance supplemsnt to OME.

] Pasg-through eniigv respongibilities . E passe-through entity shall
perform the following for the Federal awards 1r makes:

[ Identify Federal awards made by nforming each
subrecipient of CFDA title and number, award name and number, award year, 1f
rhe award ig R&D, and name of Federal agency. When some of this information
iz not availakle, the pass-through entity shall provide the best information
available to describe the Federal award.

(2) Advise subrecipients of reguirements imposed on them by
Federgl laws, regulationsg, and the provisions of contracts or grant agreements
as well as any supplemental reguirements imposed by the pass-through entity.

(3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purpeses in compliance with
laws, regulaticns, and the provisions of contracts or grant agreemsnts and
that performance goals are achieved.

(4} Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) cor more 1n Federal awards during
the subrecipient's fiscal year have met the audit reguirements of this part
for that fiscal year.

(5) Tssue a management decision con audit findings within six
menths after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

{6} Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

{7} Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financizl statements as
necessary for the pass-through entity to comply with this part.

§_ .405 Management decision.

(a) General. The management decision shall c¢learly state whether or
not the audit finding is sustained, the reasons for the decieion, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up shoulid be given. Prior to issuing the managemsnt
decigion, the Federal agency or pass-through entity may reguest
additional informaticen or documentaticon from the auditee, including a reguest
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee.

() Federal agency. 4s provided in § .400{a) (7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federzl agency.
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oy Dass-through entity. Es providad in § -400(d) (5), the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subreciplsnts

i) Time recuirements. The entity rzsponeible for making the
management decision shall do s¢ within six months of receipt of the audit
report.  Corrective action should bhe initlated within six mwonths after receipt
of the audit report and procesd as rapidly as possible,

(e} Reference numbers. Management decisions shall include the

reference numbers the auditor assigned to sach audit finding in accordance
with § .51C (a) .

Subpart E--Auditors

§ .500 Scope of audit.
(a} General. The audit shall be conducted in accordance with GAGAS.

The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizaticnal units which expended or
otherwise administersd Federal awards during such fiscal year, provided that
each such audit shall encompzass the financial statements and schedule of
expenditures of Federal awards for sach such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall

be for the same fiscal vyear.

(b) Financial statewments. The auditor shall determine whether the
financial statements of the audit=e are presented fairly in all material
respects in conformity with generallyv accepted accounting principles. The
auditor shall alsc determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

(o) internal contrcol. (i) In addition to the reguirements of GAGAS,
the auditor shall perform procedurss to obtain an understanding of internal
control over Federal programs sufficient to plan the audit te support a low
asgsegsed level of control risk for major programs.

(2) Except ag provided in paragraph ({(c) (3} of this section,
the auditoer shall:

(i) Plan the testing of internal control over major
programs to suppor:t a low assessed level of control risk for the asgertions
relevant to the compliance reguirements for sach major program; and

(1i) Perform testing of intermal control as planned in
paragraph (e} {2) {i) of this section.

{3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (c) (2) of this section are not reguired for those compliance
requirements. However, the auditor shall report a reportable condition
{including whether any such cendition iz a material weakness) in accordance
with § .510, assess the related control rigk at the maximum, and consider
whether additional compliance tests are reguired because of ineffective
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z Compliance Ey . &UCGITIOL L0 Lo Yegulire
auczier snall asztermine whe the audlitee has compll.ed
regulalzone, ang TLhe provi ol contracis oY Jrant agr
& divec: and mal=r_al effect on each of ite mejoy progra

and the compliance regulrements of the lzrage
luded in the compliance supplement .

e For the compliance reguirements related Lo Federal
programs contained in the compliance supplement, an audit of these compliance
regquiremants wi_l meet the reguirements of this part. Where there have been

changes to the compliance reguiremences and the changes are not reflected 1in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. For those Federa
programs not covered in the compliance supplement, the auditor should use the
types of compliance reguirements contained in the compliance supplement as
guidance for identifying the types of compliance reguirements to test, and
dertermine the reguirements governing the Federal program by reviewing the
provisions of ceontracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements.

(4} The compliance testing shall include tests of transactioms
and such other auditing procedures necessary to provide the audiitor suificient
evidence to support an opinion on compliance.

(&) sudit follow-up. The zuditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of pricr audit findings prepared by the awvditee in accordance with
§  .215{b), and report, as a current year zudit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates tc a major pregram in the current vear.

{f) Data Collection Form. As required in § L320{k}) (3), the auditor
shall complete and sign specified ssctions of the data collection form.

§ .B05 2udit reporting.

The auditor's report{s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report{s)} shall state that the audit was
conducted in accordance with this part and include the following:

(2) In opinion {or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting primciples and an opinicn (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial
statements taken as & whole.

() 2 report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph
{d) of this section.

(c) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have &
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StsLeme
diszclaimer of opinian: as o whetner che audi
ons, and the provigions of contracts or grant ¥
rect and material effect on sach major program, and, where
2r —0 the separate schedule of findings and guestioned cosis
ragraph (d)} of this section

(d 2 schadule of findings and guestionsd costs wnich shall include
the Iollowing thres components:
oy A summary of the auditor's rzzul:ss which shall incliude:
(i) The type of report the auditor lgsued on the
financial statements of the auditee (i.e., ungqualified opinion, gualified
opinion, adverse opinion, or disclaimer of aopinion);

(1i) Where applicable, a statement that reportable
zconditions in internal control were digsclesed by the audit of the financial
statements and whether any such conditions were material weaknessss;

(1ii) A gtatement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee;

{iv} Where applicable, a statement that repocrtable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v Tha type of report the auditor issued on compliance
for major programs (i.e., ungualified opinion, gqualified opinion, adverse
opinion, or disclaimer of opinion};

(wvi) A statement as to whether the audit disclosad any
audit findings which the auditor is required to report under § .51¢(a);

(vii) An identification of major programs;

{(viii)The dollar threshold used to distinguish between

Type & and Type B programs, as described in § .520 (b}, and
{ix) 3 statement as to whether the auditee gqualified as
a low-risk auditee under § .530.
(2} Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.
(3} Findings and guestioned costs for Federal awards which
ghall include a2udit findings as defined in § .510(a) .
(i) Audit findings {e.g., internal control findings,

compliance findings, gquestioned costsg, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(i1} Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) {2} and (d) (3)
of this section, respectively, should be reported in both sections of the
schedule, However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of
the schedule.

§ .B10 Audit findings.
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in & =chedols

Eeportable condlt.ions

programs. The auditor's determination of deficlency irn Internal
Zontrol iz & reportable zomdition for the purpose of resporting an audit
firnding 15 in re_ation o a tyvpe of compliance regulrement fory a2 major program
crive identifled in the compllance supplemsnt. The auditor
individuzlly or cumulatively

mElerlal wiiahknesses .

(z) Material noncompliance with the provisicng of Laws,
regulations, contracts, or grant agreemente related o a major program. The
auditor's determination of whetner a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements iec material for the purpose
of reporting an audit finding is in relabtion to a type of compliance
requirement for a major program or an audit objective identified in the
compliance supplemsnt.

{3} Known guestioned costs which are greater than £10,000 for
a type of compliance reguirement for a major program. Known guestioned cosSts
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliances, the auditor considers the best
estimate of total costs gquestioned (likely guestioned costs), not just the
cquestioned costs specifically identified (known guestioned cests). The
auditor shall also report known guesticned costs when likely guestioned costs
are greater than £10,000 for a type of compliance reguirament for z major
program. In reporting guestioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conseguences of
the guestioned costs.

(4) Inown guestioned costs which are greater than $10,000 for
& Federal program which 1s not audited as a major program. Except for audit
fellow-up, the auditor is not required under this part to perform audit
procedures for such a Federal pregram; therefore, the auditor will normally
not find guestioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of gquestioned costs for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known guesticned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

{s) The circumstances concerning why the auditor's report on
compliance for major programs is other than an ungualified opinion, unless
guch circumstances are otherwise reported as audit findings in the schedule of
findings and guestioned costs for Federal awards.

(6] Known fraud sffecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Pederal awards. This paragraph does not reguire the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported cutside of the auditor's reports under the direct reporting
reguirements of GAGAS.

(7) Insgtances where the results of audit follow-up procedures
disclosed that the summary schedule of pricr audit findings prepared by the
auditee in accordance with § .315¢{b) materially misrepresents the status of

any prior audit finding.

{(b) audit finding deteil. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take

corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. The following specific information shall be
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cmics aded, as applicable, on oaudi: findings:

.y Fade

i ra, program and specific Faderal award identification
e CYDE titie and numbsry, Faderal award number and vear, name o
nev, and name of —he applicable pass-through entity. When

gsuch as the CFDA :ritie and numbar or Federzl award numbeX,
aval.able, the auditor shall provide the best information available to
describe the Federal award.

s ot

The or:

(o) bl specific reguirement upon which the audit
finding i based, includin r

v, regulatory, or other citaction.

) The condition found, including facts that support the
ntified in the audit finding.

Il
Lt
deficiency ide

(4) Identificavion of guestioned costs and how they were
computed.

{5 Information to provide proper perspective for judging the
prevalence and conseguences of the audit findings, such as whether the audit
findings represent an isclated instance or a systemic problem. Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be guantified in terms of dollar value.

(6} The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
cagse of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

{7 Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8] Views of responsible officials of the auditees when there
is disagreement with the audit findings, to the extent practical.

{c) Reference numberg. Pach audit finding in the schedule of findings
and guestioned costs shall include a refersnce number to allow for easy
refersncing of the audit findings during follow-up.

§___ -515 Audit working papers.

(a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the date of lssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Faderal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the aunditor shall contact the parties contesting
the audit finding for guidance prior teo destruction of the working papers and
reports.

(b) Aeccess to werking papers. Audit working papers shall be made
available upon raquest to the c¢ognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a guality review, to resolve audit
findings, or to carry out ovarsight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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sen=ral. The suditor shall use a risyx-Dased approach To astermine
Federal programs a&re meior programs.  This risk-based approach snall
! cnciderstion of: Current and prior audii experisnge, oversignt by
Fegsra. agencies and pass-through enmrities, and the inherent risk of cthe
Federazl program. The process in paragraphs (b) —nrough (i) of this section
gsha. > be followed
i Srer 1. ‘137 The auditor shall icsntify the larger Federal
programs, which shall be labeled Type A programs. Type L programs are defined
a5 Federal programe with Federal awards expsnded during the audit period
ced

ing zhe larger of:

(i) £300,000 or three percent (.02) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended egual cor exceed $300,000 but are less than Or egual to $100 milliom.

(i1} 53 million or three-tenthe of one pereent (.002) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to £10
billion.

{1i1) 530 million or 15 hundredths of one percent (.0015)
of -otal Pederal awards expsnded in the case of an auditee for which totzl
Federal awards expended exceed $10 billion.

(2) Federal pregrams not labeled Type & under paragraph {b) (1)
of this section shall be labeled Type B programs.

(2) The inclusion of large loan and loan guarantees {loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing lecans significantly affects the number or size of
Type 2 programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

{4) For biennisl audits permitted under § .220, the
Getermination of Type 2 and Type B programs shall be based upon the Federal
awards expended during the two-year period.

{c) Step 2. {1) The auditor shall identify Type 3 programs which are
low-risk. For a Type B program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods lin the most recent audit period in the case of a biennial audit),
and, in the most recent audit pericod, it shall have had ne audit findings
under §  .510(a}. However, the auditor may use judgment and consider that
audit findings from guestioned costs under § _ .5:08{a}(3) and §_ .510(a) (4},
fraud under §  .510{a} (6), and audit follow-up for the summary schedule of
prior audit findings under §__ .510(z) (7) do mnot preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §__ .525{c),
§  .B25{(d) (1), &  .525(d)(2), and §___ .525(d) (3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-risk.

(2} Notwithstanding paragreph (c) (1) of this section, OMB may
approve a Federal awarding agency's reguest that a Type B program at certain
recipients may not be considered low-risk. For example, it may be NecessSary
for a large Type A program tc be zudited zs major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.5.C. 3513). The Federal agency shall
notify the recipient and, if known, the auditor at least 180 days pricr to the
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vy Step 3. 'Ly  The auditor shall ld=ntify Type B programs which are
nigh-risk using professional Judqmnn* and the criteria in §__ .525. Howesver,
sroald the auditor select Option 2 undsr Step 4 (paragraph (e} (2) (3} (B) of
szation), the auditor is not reguirsd to dentify more high—risk Type B
,,gg amg than the number of low-risk Type A programs. EBExcept Zor known
r “able conditions In internal conzrol or compliance p*onlﬂms as discussed
2. .525 (b} {1} g .525(b} (2), and §__ .525(c) (1), a single criteria in
§ .525 would SDLdon Tauge a Type B Drogva jae! be considered high-rigk.
(2} The auditor is not expescted to perform risk assessments on
relatively small Federal programs. Thersfore, the zuditor is only reguired to
periocrm risk assessments on Type B programs that exceed the larger of:

(i} $100,000 or three-tentchs of one percent (.003) of

total Fsderal awards expended when the auditee has less than or equal to $100
million Ip fotal Federal awards expended,

tii) $300,000 or three-hundredths of one percant {,0003}
of total Federal awards expended when the auditee has more than $100 million
in total Federal awards expended.

{e) ateg . At a minimum, the auditor shall audit all of the

following as major programs:

{1} All Type A programs, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (c) (1) cf this
ection} .

.
[ S

n

{zy (1) High-risk Type B programs as identified under
sither of the following two optiomns:

{p) Option 1. At least one half of the Type B
programs identified as high-risk under Step 2 (paragraph (d4) of this sectiom),
except this paragraph {e) (2} (i) (A) does not reguire the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B} Qption 2. ©Cne high-risk Type B program for
each Type 2 program identified as low-risk under Step 2.

{(ii} When identifying which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragraph (e} (2) (i) (A) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a pariod of

time,

(3} Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
saction. This paragraph (e) (3) may reguire the auditor to audit more programs
as major than the number of Typs A programs.

(£} Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of totzl Federal awards expended. If the
auditee meets the criteria in §_ .530 for a low-risk auditse, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

{g) Docunentation of risk. The auditor shall document in the working
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pEpers "hE YLEK analvEis proc
in Ludicor = ~udgment .  Wnern the MejoYy program dstermination was
=C ijocumented in accordance with this part, the audicor’s Jjudgment
Bele! risk-pased approach to determine major programs shail be
S Crhzilenges by Federal agencies and pass-througn entities
shall only be for zlearly Improper use of the guidance in this part. However,
Federal agencies and pdcc-’hYOug} entities may provide auditors guidance about
the risk of & pariicular Federsl program and the auditor shall consider Lhis
guidancs Ln determining major programs L oaudits not vel completled.
e Deviation from use of risk criteria. For first-year audits, the
zuditor may e.ect to determine major programs as all Type & programs p_us any
iscussed

Type B programs as necessary to meeb the percentage of coverage rule d
in paragraph {(f} of this secticn. Under this option, the auditor would not be
reguired to perform the procedures discussed in paragraphs (c}, (d), and (e}
of thig section.

{1} B first-vear audit is the first vear ctne entity is audited
under this part or the first yeaxr of a change of auditors.

(23 To ensure that z freguent changs of auditors would not
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years.

§ .525 Criteria for Federzl program risk.

ta) General. The auditor's determination should be based on an
overzll evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), {¢), and (d) of this
section, to identify risk in Federal programs. Z2Zlso, as part of the risk
analysis, the auditor may wish to disguss a particular Federal program with
audites management and the Federal agency or pass-through entity.

{b) Current and priocrx audit experience. (1} Weaknesses in internal
control over Federal programs would indicate higher risk. Consideraticn
should be given to the control environment over Federal programs and such
factors as the expsctation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreemente and the
competence and experience of personnel who administer the Federal programs.

(i) A Federzl program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in & sipgle operating unit {(e.g., one college campus) or pervasive throughout
the entity.

{id) When significant parts of a Federal program are
passed through to subrecipients, a2 weak system for monitoring subrecipients
would indicate higher risk.

{iii) The extent to which computer processing 1s used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may alse indicate risk.

(2} Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

{3) Federal programs not recently audited as ma]or prograns

(%)
—
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[z Federal agencies, with the concurrence of OMB, may
tify Federal programs which are nigher risk. OMB plans to provide th.s
identification in the compliance supplement.

{d) Inherent risk of the Federgsl program. (1) The nature of a
Federal program may indicate risk. Congideratiom should be given to the
complexity of the program and the extent to which the Federal program
contractis for gonds and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily invelving staff payroll coscts may
have a high-risk for time and effort reporting, but otherwise bes at low-risk.

{(2) The phase of a Federal program in 1ts life cycle at the
Federal agency may indicate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulacions. Also, significant changes in Federal programg, laws,
regulations, or the provisions of contracts or grant agreements may incresass
risk.

(2) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programg with substantially smaller Federal awards

evpended.

8 .530 Criteria for a low-risk auditee.

An zuditee which meets all of the following conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods} shall qualify as & low-risk auditee and be eligible for reduced audit
coverage in accordance with § _ .520:

(a) Single audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not gquaiify as a low-risk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit.

(b} The auditor's opinicns on the financial statements and the
schedule of expenditures of Federal awards were ungualified, However, che
cognizant or oversight agency for audit may judge that an opinicn
gqualification does not affect the management of Federal awards and provide a

waiver.

(<) There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material wsaknesses do not affect the management of Federal awards and provide

a waiver.
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(3] Knowr or likely guestioned coscs that exceea five percent
of the —otal Federaz) awards expended for a Type & program during the year.
Bppendix A to Par: - Data Collection Form {Form SF-SAC)
linsert SF-SAC afrer finalized:
Appendix B to Part - Circular 2-123 Compliance Supplement
Note: Provisional OME Circular A-123 Compliance Supplemsnt is avellable

T2
from the Office of Administration, Publications Office, rcom 2200, New
Executive Office Building, Washington, DC 20503,
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Health information In Compliance With The Health Insurance Portability
And Accountability Act Of 1996 (HIPAA)
BUSINESS ASSOCIATE AGREEMENT
THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement’) is made and entered as of October 1,

2008 by and between [T b J/L j@ru. ce of Long Kt’ff&z— a A}z/«-—ﬂ/‘dﬁ'rl Lo a
[corporation, partnership, dbal/whose business addre€s is: 4500 G Ather fon (o Fe X/e
Long 2 o c A SefFisT (hereinafter referred to as “Business Assoc;ate)

and tHe CITY OF LONG BEACH, a municipal corporation (hereinafter referred to as “City" o

"Covered Entry”).

WHEREAS, the City has a Department of Health that provides a multitude of health care and

related services; and

WHEREAS, in the course of providing health care and related services the City obtains

protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides particular services

to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate, some of

which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and provide for the

security of protected health information incompliance with the Health insurance Portability and

Accountablhty Act of 1996 (“HIPAA") and regulations promulgated thereunder by the U.S. Department

of Health and Human Services and other applicable laws, including, but not limited to Title 45, Section

164 .504(e) of the Code of Federal Regulation.

NOW, '

THEREFORE, in consideration of the mutual terms covenants, and conditions in this

Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement shall have the same
meaning as those terms in the Privacy Rule codified in Title 45, Sections 160-164 of the Code
of Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose protected heailth
information  other than as permitted or required by the Agreement or as required by iaw.

b. Safeguards. Business Associate agrees to use appropriate safeguards to prevent use of
disclosure of the protected health information

c. Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of protected health
information by Business Associate in violation of the requirements of this Agreement.

d. Reporting of disclosures. Business Associate agrees to report to Covered Entity any use or
disclosure of the protected heaith information not provided for by this Agreement of which it
becomes aware.

e. Business Associate’s Agents. Business Associate agrees to ensure that any agent,
including a subcontractor, to whom it provides protected health information received from,
or created or received by Business Associate on behalf of Covered Entity agrees to the
same restrictions and conditions that apply through this Agreement to Business Associate
with respect to such information.

f. Availability of Information to City. Business Associate agrees to provide prompt access to
protected health information in a designated record set to Covered Entity or, as directed by
Covered Entity, to an individual upon Covered Entity’'s request in order to meet the
requirements under 45 CFR § 164.524.
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g.

Amendment of Protected Health Information Business Associate agrees to promptly make
any amendment(s) to protected health information in a designated record set that the
Covered Entity directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices, Business Associate agrees to make internal practices, books and
records, including policies and procedures and protected health information, relating to the
use and disclosure of protected health information received from, or created or received by
Business Associate on behalf of, covered entity available to the Secretary of the U.S.
Department of Health and Human Services for purposes of the Secretary determining the
business Associate’s compliance with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document such disclosures of
protected health information and information related to such disclosures as would be
required for the City to respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45 CFR § 164.528.
Availability of Information to Covered Entity. Business Associate agrees to promptly
provide to covered Entity or an individual information collected in accordance with section
2(i) of this agreement, to permit Covered Entity to respond to a request by an individual for
an accounting of disclosures of protected health information in accordance with 45 CFR
§164.528.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, business Associate may use or disclose
protected health information to perform functions, activities, or services for, or on behalf of,
Covered Entity as specified in this Agreement, provided that such use or disclosure would not
violate the Privacy Rule if done by Covered Entity or the minimum necessary policies and
procedures of the Covered Entity. The specific use and disclosure provisions are as follows:

a.

d.

Except as otherwise limited in this Agreement, Business Associate may use protected
health information for the proper management and administration of the business
Associate. '

Except as otherwise limited in this Agreement, Business Associate may disclose protected
health information for the proper management and administration of the Business
Associate, provided that disclosures are required by law, or Business Associate obtains
reasonable assurances from the person to whom the information is disclosed that it will
remain confidential and used or further disclosed only as required by law or for the purpose
for which it was disclosed to the person, and the person notifies the business associate of
any instances of which it is aware in which the confidentiality of the information has been
breached.

Except as otherwise limited in this Agreement, Business Associate may use protected
health information to provide data aggregation services to covered entity as permitted by 42
CFR § 164.504(e)(2)Xi}B).

Business Associate may use protected health information to report violations of law to
appropriate federal and state authorities, consistent with § 164.502()(1).

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered Entity shall notify
Business Associate of any limitations(s) in its notice of privacy practices of covered entity in
accordance with 45 CFR § 164.520, to the extent that such limitation may affect Business
Associate’s use or disclosure of protected health information.

Notification of Change or Revocation of Permission. Covered entity shall notify business
Associate of Any changes in, or revocation of permission by individual to use or disclose
protected health information to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
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c. Notification of Restrictions. Covered Entity shall notify Business Associate of any
restriction to the use or disclosure of protected health information that Covered Entity has
agreed to in accordance with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected heaith information.

PERMISSIBLE REQUEST BY COVERED ENTITY.

Covered Entity shall not request Business Associate to use or disclose protected health

information in any manner that would not be permissible under the Privacy Rule if done by

Covered Entity, except that this restriction is not intended and shall not be construed to limit

Business Associate’s capacity to use or disclose protected health information for the proper

management and administration of the Business Associate or to provide data aggregation

services to Covered Entity as provided for an expressly permitted under Section 3 (a), (b), and

(c) of this Agreement.

TERM AND TERMINATION.

a. Term. The term of this Agreement shall be effective upon execution, and shall terminate
when all of the protected health information provided by Covered Entity to Business
Associate, or created or received by business Associate on behalf of Covered Entity, is
destroyed or returned to Covered Entity, or, if it is infeasible to return or destroy protected
health information, protections are extended to such information, in accordance with the
termination provisions in this Section.

b. Termination for Cause. Upon Covered Entity's knowledge of a material breach by
Business Associate, Covered Entity shall either:

1. Provide and opportunity for Business Associate to cure the breach or end the violation and
terminate this Agreement if Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity; :

2. Immediately terminate this Agreement if Business Associate has breached a material term
of this Agreement and cure is not possible; or

3. If neither termination nor cure is feasible, Covered Entity shall report the violation to the
Secretary.

c. Effect of Termination.

Except as provided in paragraph (2) of the Section, upon termination of this Agreement

for any reason, Business Associate shall return or destroy all protected health

information received from covered Entity, or created or received by Business Associate
on behalf of Covered Entity. This provision shall apply to protected health information
that is in the possession of subcontractors or agents of business Associate. Business

Associate shall retain no copies of the protected health information.

2. In the event that Business Associate determines that returning or destroying the

protected health information is infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or destruction infeasible and shall
extend the protections of this Agreement to such protected health information and limit
further uses and disclosures of such protected health information to those purposes that
make the return or destruction infeasible, for so long as business Associate maintains
such protected health information.

ASSISTANCE INLITIGATION OR ADMINISTRATIVE PROCEDDINGS.

Business Associate shall make itself and any subcontractors, employees, or agents assisting

Business Associate in the performance of its obligations under this Agreement with the

Covered Entity, available to Covered Entity, at no cost to Covered Entity to testify as witnesses

or otherwise, in the event of litigation administrative proceedings commenced against Covered

Entity, its directors, officers, or employees base on a claimed violation of HIPAA, the HIPAA

regulations or other laws relating to security or privacy, except where Business Associate or its

subcontractors, employees or agents are named as an adverse party.

=
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10.

11.

12.

13.

14.

MISCELLANEOUS

a. References. A reference in this Agreement to a section in the Privacy Rule means the
section as in effect or as amended.

b. Amendment. The parties agree to take such action as in necessary to amend this
Agreement from time to time as is necessary for covered entity to comply with the
requirements of the Privacy Rule and the Health Insurance Portability and Accountability
Act of 1996. Amendments must be in writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations or Business Associate under Section 6(c) of
the Agreement shall survive the termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered Entity
to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to federal law and the
laws of the State of California (except those provisions of California law pertaining to conflicts
of laws). Business Associate shall comply with all laws, ordinances, rules and regulations of
all federal, state and local governmental authorities.
ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes the entire
understanding between the parties and supersedes all other agreements, oral or written, with
respect to the subject matter herein.
INDEMITY. Business Associate shall protect, defend, indemnify and hold City, its officials,
employees, and agents (collectively in this Section referred to as “City”) harmless from and
against any and all claims, demands, causes or action, losses, damages, and liabilities,
whether or not reduced to judgment, which-may be asserted against City arising from or
attributable to or caused directly or indirectly by Business Associate, Business Associate’s
employees, or agents in the performance of the duties under this Agreement or any alleged
negligent or intentional act, omission or misrepresentation by Business Associate, Business
Associate’s employees or agents, which act, omission or misrepresentation is connected in
any way with performance of the duties under this Agreement. If it is necessary for purposes
of resisting, adjusting, compromising, settling, or defending any claim, demand, cause of
action, loss, damage, or liability, or of enforcing this provision, for city to incur or to pay any
expense or cost, including attorney's fees or court cost, Business Associate agrees to and
shall reimburse City within a reasonable time. Business Associate shall give City notice of any
claim, demand, cause or actions, loss, damage or liability within ten (10) caiendar days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, such ambiguity shall

be resolved in favor of a meaning that complies and is consistent with HIPAA, HIPAA

Regulations and California law.

COSTS. |If there is any legal proceedmg between the parties to enforce or interpret this

Agreement or to protect or establish any rights or remedies hereunder, the prevailing party

shall be entitled to its costs and expenses, including reascnable attorney's fees and court

costs, including appeals.

NOTICES. Any notice or approval required hereunder by either party shall be in writing.and

personally delivered or deposited in the U. S. Postal Service, first class, postage prepaid,

address to Business Associate at the address first stated herein, and to the City at 444 W.

Ocean Blvd., Ste. 1700, Long Beach, California 90802, Attention: Neighborhood Services

Bureau Manager, Community Development Department. Notice of change of address shall be

given in the same manner as stated herein for the other notices. Notice shall be deemed given

on the date deposited in the mail or on the date personal delivery is made, whichever first
occurs.
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15.

16.

17.

18.

WAIVER. The acceptance of any services or the payment of any money by City shall not
operate as a waiver of any provision of this Agreement, or of any right to damages or
indemnity stated in this Agreement. The waiver of any breach of this Agreement shall not
constitute a waiver of any other or subseguent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not affect rights or
liabilities of the parties which accrued pursuant to Sections 7, 12, and 14 prior to termination or
expiration of this Agreement, sand shall not extinguish any warranties hereunder.
ADVERTISING. Business Associate shall not use the name of City, its officials or employees
in any advertising or solicitation for business, nor as a reference, without the prior approval of
the city Manager or designee.

THIRD PARTY BENEFICIARY. This Agreement is intended by the parties to benefit
themselves only and is not in any way intended or designed to or entered for the purpose of
creating any benefit or right for any person or entity of any kind that is not a party to this
Agreement,

IN WITNESS WHEREOF, the parties hereto have caused these presents to be duly executed with all
of the formalities required by law as of the date first stated herein:

(Name of Business Associate)

ﬂ’@ﬁm Lamily Seevien of. Lo Beact

corporatlon partnership, individual)

,})_[”‘ 2008 By:

(person legally allowed to bind organization)

Tit-Ie' ﬁaﬂ (o #G#‘

12/23 2004 By: L/Zz,}m_ /Q,W(

(person I%y allowed to bind organization)
Titte: _( (72

CITY OF LONG BEACH, a municipal corporation

F{b Z , 2007 By: @’\ Assistant City Manager

/City Manager or designee
ICity” N
i”Hu Gi"‘}{ CHPARTER
The foregoing Agreement is hereby approved as to form this 6 T day of

<J !

ROBERT E. SHANNON,
City Attorneg or design

Deputy (/
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CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is providing the
certification as set out below:

1.

The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the recipient of
federal assistance funds knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department or agency with which this
transaction originated may pursue available remedies, including suspension and/or
debarment.

. The recipient of Federal assistance funds shall provide immediate written notice to the

person to which this agreement is entered, if any time the recipient of Federal Assistance
funds learns that its certification was erroneous, when submitted or has become erroneous
by reason of changed circumstance.

The terms “covered transaction”, “debarred”, “suspended,” “ineligible,” “lower tier covered
transaction,” “participant,” “person,” “ primary covered transaction,” “principal,” “proposal,”
and “voluntarily excluded,” as used in this clause, have the meanings set out in the
Definitions and Coverage sections of rules implementing Executive Order 12549.

(LI 1 LI 1Y

. The recipient of Federal assistance funds agrees by submitting this document that it shall

not knowingly enter into any lower tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from participation in this covered
transaction, unless authorized by the departmental or agency with which this transaction
originated.

The recipient of Federal assistance funds further agrees by submitting this document that it
will include the clause titled “Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion — Lower Tier Covered Transactions,” without modification, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a lower
tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous,.
A participant may decide the method and frequency by which it determines the eligibility of
its principals. Each participant may but is not required to, check the list of parties excluded
from procurement or non- procurement programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this clause.
The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.
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8. Except for transactions authorized under paragraph 4 of these instructions, if a participant
in a covered fransaction knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to the Federal Government, the
department or agency with which the transaction originated may pursue available
remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24 CFR Part
24 Section 24.510 Participants’ Responsibilities require this certification:

1. The recipient of Federal assistance funds certifies that neither it nor its principals are
presently debarred, suspended, proposed for debarment, declared ineligible or
voluntarily excluded from participation in this transaction by any Federal department or

agency.
2. Where the recipient of Federal assistance funds is unable to certify to any of the
statements in this certification, such participants shall attach an explanation to this
document.
Agreement Number: Contract Agency: fﬂm[(l/{ Lsmf[/iC«’S 9q£1/0”1§ Potad

Name and Title of Authorized Representative: ,04 It @ Z a v z-«/ < C&Eo

/) "Q?,N/ | y2/o /5
Signature j Date
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CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County code Chapter 2.160 (ordinance 93-0031),
retained by the Contractor, shall fully comply with the requirements as set forth in said County Code. The
contractor must atso certify in writing that it is familiar with the Los Angeles County Code Chapter 2.160 and that
all persons acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lebbyist to fully comply with the County’s Lobbyist requirement shall
constitute a material breach of the contract upon which the City of Long Beach may immediately terminate this
contract and the contractor shall be liable for civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies Appropriations Act, known as the
Byrd Amendments, and the Housing and Urban Development Code of Federal Reguiations 24 part 87, from using
federally appropriated funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, and office or attempting to influence an officer or employee of any agency, a
Member of Congress, and office or employee of Congress, any employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any federal grant, loan or cooperative agreement, and
any extension, continuation, renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist Requirements and that all
persons and/or subcontractors acting on behalf of the Contractor will comply with the Lobbyist requirements.

Failure on the part of the contractor or persons/subcontractors acting on behalf of the Contractor to fully comply
with Federal Lobbyist Requirements shall be subject to civil penalties. The undersigned certifies, to the best of
his/her knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any
person for influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any Federal grant, loan or cooperative
agreement, and any extension, continuation, renewal, amendment or modification of said documents.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with the Federal
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard
Form — LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.

The undersigned shall require that the language of this certification be included in the award documents
for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered into. Submission of this certification is a prerequisite for making or entering info this
transaction imposed by Section 1352 Title 31, U.S. Code. Any person who fails to file the required
certification shall be subject to a civil penalty of not less that $10,000 and not more that $100,000 for each
such failure.

Agreement Number: Contract Agency: /Z;/f?//f S W&{g éi Zﬂﬁr Bacs

Name and Titie of Authorized Representative: ﬁﬂ/m/a/w Za &/O//A,/ < G

/ g_’/( /d/,?.)’/f

Signature " " Date
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