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SHELTER PLUS CARE CONTRACT

30733

THIS SHELTER PLUS CARE CONTRACT (this “Contract’) is made and

entered into, in duplicate, as of June 12, 2008 for reference purposes only, pursuant to a
minute order adopted by the City Council of the City of Long Beach at its meeting on May
8, 2007, by and between UNITED STATES VETERANS INITIATIVE, INC.
("Organization”), a California nonprofit corporation, with offices located at 2001 River
Avenue, Long Beach, California 90810, and the CITY OF LONG BEACH (“City"), a
municipal corporation.

WHEREAS, the City received Grant No. CA16C706-028 (the “Grant”) from
the U.S. Department of Housing and Urban Development (“HUD”) Shelter Plus Care
Program (the “Grant Agreement”); and

WHEREAS, the City and Organization desire to complete the work required
by the Grant and enter into this Shelter Plus Care Contract for that purpose;

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant is
incorporated herein by this reference. Organization shall comply fully with the terms of
the Grant.

Section 2.

A. Organization shall perform or cause to be performed the work
described in Exhibit “A”, attached hereto and incorporated by this reference (the
“Work”), and City shall pay to Organization for the Work Grant funds in an amount
not to exceed Forty-Nine Thousand Seven Hundred Ninety Dollars ($49,730.00).

The City’s obligation to pay Organization Grant funds is contingent upon the City's
1
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receipt of such Grant funds from HUD.

B. Organization shall perform the Work in accordance with the
terms of the Grant Agreement, Attachment "A" entitted "Scope of Work”,
Attachment "B" entitled "Logic Model”, Attachment “C” entitled “Compliance with
Federal Regulations”, Attachment “D” entitled “Office of Management and Budget
("OMB”) Circular A-110", Attachment ‘E” entitled “OMB Circular A-122",
Attachment “F” entitled “OMB Circular A-133", Attachment “G” entitled “Health
Information in Compliance with the Health Insurance Portability and Accountability
Act of 1996 (HIPAA)" Agreement, Attachment "H" entitled "Certification Regarding
Debarment”, and Attachment “I" entitled “Certification Regarding Lobbying”, all of
which are attached hereto and incorporated by this reference, and the City of Long
Beach Grants Monitoring Guidelines, which have been separately provided to
Organization and are incorporated by this reference.

C. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
the OMB Circulars, Code of Federal Regulations, United States Codes, City of
Long Beach Grants Monitoring Guidelines, this Contract, the Grant Agreement, the
Request for Proposal (“RFP”) and Organization’s proposal in response to the RFP.
In addition to and without in any way limiting the foregoing, Organization shall
comply with all laws and regulations set forth in 24 CFR Part 582.

Section 3.  The term of this Contract shali commence at midnight on May
8, 2007, and, unless sooner terminated as provided herein, shall terminate at 11:59 p.m.
on February 28, 2010.

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforis to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization

shall maintain cash reserves equivalent to three (3) months of funding necessary
2
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to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Forty-Nine Thousand Seven Hundred Ninety Dollars
($49,790.00) over the term of this Contract.

C. No later than thirty (30) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City an APR certified by one of Organization's
officers or by its Executive Director. The City reserves the right to refuse payment
if Organization fails to submit a certified APR within thirty (30) days of the end of
the Operational Year.

D. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the certified
APR within thirty (30) days after the end of the Operational Year may result in loss
of reimbursement of funds.

E. The City reserves the right to withhold payment pending
satisfactory completion of an audit, as determined by the City in its sole discretion,
or Organization’s cure of a breach of this Contract, as determined by the City in its
sole discretion, after being notified of such breach by the City.

F. All reimbursement by the City is contingent upen the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
3
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Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Confract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City or HUD reveals that Organization has not used these grant funds for
the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization 's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall participate in the City's Homeless

Management Information System (HMIS) and obtain funding to ensure
4
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participation. Organization shall ensure implementation, operation and
maintenance necessary for participation throughout the term of this Contract.
Further, Organization shall enter data into the HMIS system on a regular basis (at
least weekly) and in a timely manner.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operationai Year, submission of
the audit report is optional.

Section 6.

A. in the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, AIDS, HIV Status, condition, age, disability or handicap. Organization
shall take affirmative action to assure that applicants are employed or served, and
that employees and applicants are treated during employment or services without
regard to these categories. Such action shall include but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.
5
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Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights under this Contract, or any interest in it or any portion of it, without the
prior written consent of the City. Any attempted assignment or delegation shall be void,
and any assignee or delegate shall acquire no right or interest by reason of the attempted
assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City") against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses {including attorney’s fees, court costs,
and expert and witness fees) (collectively “Ctaims” or individually “Ciaim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,

agents, subcontractors or anyone under Organization's control (collectively “Indemnitor”),
6
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breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of indemnitor relating in any way to workers'’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10} days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.
Section 10.

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards

and Commission, and their officials, employees and agents.
7
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(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’s Risk Manager
will consider waiving the requirement if Organization can demonstrate to the satisfaction
of the City’'s Risk Manager that Organization has no exposure, that the coverage is
unavailable, or that the coverage is unaffordable. If a request for a waiver is desired,
Organization must submit a signed document on Organization’s letterhead to the Director
of the City’s Department of Health and Human Services, who will forward it to the City's
Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention, or
8
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deductible must be separately approved in writing by the City's Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization's contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City’'s Risk Manager or his/her
9
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designee. Not more frequently than once a year, the City's Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

B. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for

services pursuant to 24 CFR Part 582, Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

2. In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

(©) provide religious instruction or counseling,

conduct religious worship or services, engage in religious
10
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proselytizing, or exert other religious influence in the provision of

services or the use of facilities and furnishings;

3. In the portion of the facility used for services assisted in
whole or in part under this Contract or in which services are provided that
are assisted under this Contract, contain sectarian religious symbols or

decorations.

C. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.

D. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H".

E. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".

Section 12, Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization's budget and

requests for changes to Organization’s application for grant funds.
11
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Section 14. All notices given under this Contract shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815, Attn:
Manager, Bureau of Human and Social Services, and to Organization at the address first
stated above. Notice shall be deemed given on the date personal delivery is made or the
date shown on the return receipt, whichever is earlier. Notice of change of address shall
be given in the same manner as stated for other notices.

Section 15. The City Manager or histher designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 16. Either party shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days prior notice of termination to the other
party. If either party terminates this Contract, all funds held by Organization under this
Contract which have not been spent on the date of termination shall be returned to the
City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 18. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 19. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 20. This Contract shall be governed by and construed pursuant to
the faws of the State of California, without regard to conflicts of law principles.

Section 21. In the event of any conflict or ambiguity between this Contract
12
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have executed this document with all

formalities required by law as of the date first stated above.

UNITED STATES VETERANS
INITIATIVE, INC., a California nonprofit
corporation

Lelzs , 2008 By
1 < O,

Gaveo M€ Covpma Che
“Type or Print Name

, 2008 By

Secretary

Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal
corporation

lﬂl\v’l g , 2008 By _&[Z‘\ Wity Manager

! City Manager
UTED PURSUANT

“City” TO SECTION 301 0P
THE CITY CHARTER,

Approved as to form on ;f W('ffar I , 2008.

ROBE){E.7S%NNON, City Attorney
Deputy 5/

13
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Exhibit “"A”



Section A.  Project Narrative
BExhibit A

1. Project Purpose

Cabrillo Senior Supportive Housing (CSSH) will provide supportive housing for homeless,
disabled senior veterans who live on the streets or in shelters in the City of Long Beach. This
project will be a comprehensive program of supportive services and long-term housing to meet
the particular needs of the homeless, disabled senior veteran.

CSSH is a project of the Los Angeles Veteran's Initiatives, Inc. (The Initiative) in collaboration
with the Long Beach VA Medical Center, providing a comprehensive solution of treatment,
housing and longer term support to address the tremendous needs of senior veterans suffering
from multiple and chronic disabilities who are living on the streets and in emergency shelters,
CSSH will be located at the former Long Beach Cabrillo Naval Housing site and will be closely
coordinated with The Initiative's other programs also located on the Cabrillo Naval Housing site
being redeveloped into the Villages at Cabrilio. The medical, clinical and psychiatric treatment
programs provided by the nearby VA Medical Center together with the housing, supportive
services and overall continuity provided by The Initiative will provide the type of assistance
needed to address this most difficult to serve homeless veteran population.

Among the homeless in the City, which is estimated 3,394 in the Consolidated Plan for the City,
surveys have shown that approximately 38% are veterans. Of the overall number of persons who
are homeless, 45% have substance abuse problems and 25% have severe mental health problems.
The problems of the homeless, disabled senior veteran population are the most difficult to
address, which is why they have been homeless on the streets, sometimes for years and continue

to be homeless into their senior years.

This population is usually multipie diagnosed and require a comprehensive approach which

includes medical, psychiatric and social support from professionals with experience specifically

with veterans. At least half suffer from Post Traumatic Stress Disorder (PTSD) and/or have other

serious disabilities, including physical disabilities, mental disorders and chronic substance abuse.

.. Emergency shelters and crisis centers can provide immediate care and intervention for hoiazlass
veterans, however, senior veterans left alone have difficulties staying in shelters and will waik

away to the streets.

The veteran specific programs at the VA Medical Center also offer excellent short-term solutions
with primary care for medical needs, emotional needs, mental illness, substance abuse and
homeless rehabilitation. Yet clearly short term housing arrangements and short term support
services are not enough to break the cycle of homelessness. All too often, homeless senior
veterans leave short-term programs with no home, no money, no credit and no friends or family to
provide support. The Initiative's Shelter Plus Care program will fill this serious gap in the
continuum of care - by providing clinical, social and psychiatric services in conjunction with
housing - bridging the gap between emergency crisis intervention, drug and alcoho! treatment
programs, short term shelter stays, and resuiting in successful movement toward stability and

permanent housing.




Initiative feels it is important to involve them in the community through participation in
volunteer and other community programs.

Participants of the program will be located through collaberative outreach coordination
between The Initiative and the Comprehensive Homeless Clinic and the Evaluation & Admissions
intake programs at the Long Beach VA Medical Center. The Outreach Coordinator for The
Initiative has developed a three tier outreach coordination system of categorizing the frequency of
contact each resource/location requires. Visits are scheduled for different locations, either several
times a month, every six weeks or once every three months. A rotation schedule is set up for
each of the locations so that sites are continually visited. Repeat visits establish visibility of the

program staff among the homeless veterans.

Specific sites for outreach include: The Alpha Project Multi-Service Center, shelters (e.g. New
Image Emergency Shelter and the Catholic Charities Shelter), drop-in centers, homeless feeding
programs, homeless grocery distribution sites, missions, VA outpatient clinics, VA stand-downs,
community mental health centers (e.g. Mental Health Association), veterans centers, churches,
community free clinics, out-patient treatment programs and reaching out to homeless veterans
still on the streets. The outreach team will also work closely with veterans organizations to
identify local individuals for the program. These veteran organizations include: Disabled
American Veterans, Los Angeles County Department of Military and Veterans Affairs, veterans
centers, Vietnam Veterans of America and Southern California Veterans Services Councils,

3. Housing Where Participants Will Reside

CSSH will be at the former Cabrillo Naval Housing Facility located north of the Pacific Coast
Highway and west of Santa Fe Avenue in the City of Long Beach. The site was made surplus to
the Navy's needs in 1991 as a result of the closure of the Long Beach Naval Station. A 26 acre
portion of the site was awarded to L.A. Veterans Educational and Training Services, Inc. (LA
Vets) by the City Council of Long Beach's Local Redevelopment Authority public hearing
process, for the specified purpose of providing transitional housing and services to the homeless
and now referred to as the Villages at Cabrillo. In particular, this award was to address the needs
of the disproportionate share of veterans who are homeless in Long Beach. Alsc, Long Beach
City College and the Department of Labor's Residential Job Corp will occupy a portion of the site,
offering a variety of classes in vocational skills and job training to the entire community. Other
homeless service providers in the continuum of care will offer family shelter, family transitional
housing, a family treatment program and a youth shelter. Veterans components include a
residential treatment program, transitional housing for men and women and transitional housing

for seniors.

CCSH housing will be 4 to 6 bedroom, 2 to 3 bathroom suites. Bedrooms will be single
occupancy and there will be a total of 8 beds for this program. Each suite provides a common
area/living room and separate front and back patios or yard areas. Within the village where the
project is located additional space provides outdoor recreational space and administrative
buildings where services, counseling and group meetings will be held. The site has been designed




independence, individual responsibility and self-pride.

AmeriCorps Members will be used throughout the Cabrillo project to help coordinate services
among all of the on-site programs. They will develop a range of appropriate activities for the
population, create a clothing room, a library, staff the job resource and development center,
coordinate a legal clinic, coordinate on-site community service projects and provide liaison
between programs including child care and Long Beach City College Leaming Center and
Vocational Programs. They will also provide liaison work with the community programs outside
Cabrillo including the Multi-purpose Center and the Homeless Program at the Long Beach VA

Medical Center.

As such, CSSH will utilize a coordinated, comprehensive approach for helping the residents make
the transition to permanent housing and self-sufficiency. This integrated service model tailors
services to individual needs, offering quick access to services and emphasizing community
integration. The community atmosphere of the Villages at Cabrillo, where several of the
Initiative's programs are located will facilitate this coordinated integration.

a. Case Management services are the key to The Initiative's programs, including CSSH, is the
provision of comprehensive, team-based case management, Through case management & plan for
recovery, economic self-sufficiency and transition to long-term housing is jointly designed with
the resident, with support services specifically tailored to individual needs and circumstances. The
case management process for each client includes an initial intake assessment, development of an
individualized plan, and on-going guidance, monitoring and evaluation of the client's progress in

meeting mutually established goals.

The team consists of a case manager from the VA Medical Center staff, and a program
coordinator from the Initiative staff The team meets with each client during initial intake and
assessment and provides input in the development of each client's individual Plan. Case managers
are then assigned to work proactively with each resident to heip evaluate and meet individual
housing and supportive service needs, as well as to provide any necessary crisis intervention. The
Initiative's staff is on-site and provides for the overall continuity for the resident on their plan for
transition. The Initiative works with the VA Medical Center on the assigrunent of a clinical case
worker and other supportive services from the Medical Center as required.

Formerly homeless veterans will find other services and activities for involvement nearby at the
Cabrillo Residence Hall, including Alcoholics Anonymous and Cocaine Anonymous meetings and
homeless support groups. Additional on-site services include meals, recreation activities, a
library, a clothing room, and transportation. There will also be an on-site 12-step program for
seniors who have the dual diagnosis of mental illness and substance abuse. VA and Long Beach
senior programs will offer a spectrum of rehabilitative options such as educational classes,
social/recreation activities, and recovery and peer support groups. Supportive services will be
provided to program participants for the project's entire five years, and may meet at the VA or at

the Cabrillo site.

b. Community, Educational and Recreational Invelvement is part of the supportive services

Ui

offered-by-CSSH: -Once stabilized-CSSH-residents-will-be-encouraged-to-become-mentors-and-toe



The ability to determine one's own destiny, to make decisions about your life and to take
responsibility for those decisions are key elements in The Initiative's program.

(1) 70% of program clients will maintain their sobriety over the grant term.

(2) The frequency of crisis intervention will decrease by 60% over the twenty-four month period;
Within 6 months, at least 60% of participants will have improved functioning and reduced
symptoms; within 9 months at least 80% will have improved functioning and reduced symptoms;
(3} 50% of project residents will attend resident advisory or support group meetings.
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City of Long Beach - Shelter Plus Care
2007 Shelter Plus Care
Scope of Work

Agency: United State Veterans Initiative CLB Contract:

HUD Grant:  CA16C706-028 HUD Identifier: CA

Qutcomes/Performance Measures

70% of participants who exited the program remained in permanent housing for 6 months or
more and those who did not exit stayed longer than 6 months in the permanent housing
program.

18% of participants will obtain increased income from mainstream health and human
services programs (government benefits such as Medicare, Medicaid, County Mental Health
Services, Veterans benefits, GR, SSI, SSDI, TANF, Food Stamps, etc.) and/or of
employable participants will obtain and maintain employment or be enrolled in vocational
training in preparation for securing employment upon exit from the program.

70% of participants will achieve at least one of the goals stated in their case plan upon exit
from the program.

70% of participants will establish increased social support through community resources to
achieve greater independence upon exit from the Permanent Housing Project.
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Py. 582

would adversely affect the purposes of
the program. Each waiver will be in
writing and wil} be supported by docu-
mentation of the pertinent facts and
grounds. The Secretary periodically
will publish notice of granted waivers
in the FEDERAL REGISTER.

PART 582—SHELTER PLUS CARE
Subport A--General

Sec.
582.1 Purpose and scope.
582.5 Definitions.

Subpart B—Assistance Provided

582.100 Program component descriptions.
582105 Rental asslstance amounts and pay-

ments.
582110 Matching requirements,
582,115 Limitations on assistance.

582,120 Consolidated plan.
. Suppart C—Apphcation and Grant Award

-582,206 Application and grant award.
582.230 Environmental review.

Subpart D--Program Requirements

582.300 General operation.

582305 Housing quality standards; rent rea-
sonableness,

582,310 Resident rent.

582,315 OCccupancy agreements,
582320 Termination of assistance to partici-

pants,
582.325 Outreach actlvities.
582.330 Nondiscrimination and egual oppor-

tunity requirements.
582.335 Dispiacement, relocation, and real

property acguisition.
582.340  Other Federal requu‘emenm

Subpaort E—Adminisiration

0§2.400 Grant agreement.

582,405 Program changes,
482,410 Obligation and deobligation of funds.

AuTHORITY: 42 U.S5.C. 3535(d) and 11403-
13407b.
SOURCE: 58 FR 13892, Mar. 15, 1993, unless

otherwise noted.
Subparl A—-General

§582.1 Purpose and scope.

(a) Generai. The Shelter Plus Care
program (5+C} is authorized by title
IV, subtitle F, of the Stewart BE.

Tx?chmnTHomF}ess—ﬂﬁS'rstaﬁee—Afa_U aemeaning_given in section 103 of the

(the McKinney Act) (42 U.5.C. 11403-
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11407b). S+C is designed to link rental
assistance to supportive services for

. hard-to-serve homeless persons with

disabilities (primarily those wheo are
seriously mentally ill; have chronic
problemns with aleohol, drugs, or both;
aor have acquired immunodeficiency
syndrome (AIDS) and related diseases}
and their families. The program pro-
vides grants to be used for rental as-
sistance for permanent housing for
homeless persons with disabilities.
Rental -assistance grants must be
matched in the agpgregate by sup-
portive services that are equal in value
to the amount of rental assistance and
appropriate to the needs of the popu-
lation to be served. Recipients are cho-
sen on a competitive basis nationwide.

{b) Components. Rental assistance is
provided through four components de-
scribed in §582.100. Applicants may
apply for assistance under any one of

- the four companents, or a combination.

[58 FR 13892, Mar. 15, 1893, as amended at 61
FR 51169, Sept. 30, 1986]

§582.56 Definitions.

The terms Fair Market Rent (FMR),
HUD, Public Hausing Agency (PHA). In-
dian Housing Authority (IHA), and Sec-
retary are defined in 24 CFR part 5.

As used in this part:

Acguired immunodeficiency syndrome
(AIDS) and related diseases’ has the
meaning given in section 853 of the
AIDS Housing Opportunity Act (42
U.s.C. 12902).

Applicant has the meaning given in
section 462 of the McKn’mey Act (42
1).5.C. 11403g).

Eligible person means a homeless per-
son with disabjlities {(primarily persons
who are seriously mentally ill; have
chronic problems with alcohol, drugs,
or both; or have AJDS and related dis-
eases) and, if alsc homeless, the family
of such a person. Tc be eligible for as-
sistance, persons must be very low in-
come, except that low-income individ-
uals may be assisted under the SRO
component in accordance with 24 CFR

813.105 (b).
Homeless or homeiess individual has

Melinmey Act (42 U.S.C. 11302)
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Indian tribe has the meaning given in-
section 102 of the Housing and Commu-
nity Development Act.of 1974 (42 U.5.C.
5302).

Low-income means an annual income
not in excess of 80 percent of the me-
dian income for the area, as deter-
mined by HUD. HUD may escablish in-
come limits higher or lower than B0
percent of the median income for the
area on the basis of its finding that
such variations are necessary because
of the prevailing levels of construction
costs or unusually high or low family
incornes.

Nenproflt organization has the mean-
ing given in section 104 of the Cran-
ston-Gonzalez National  Affordable
Housing Act (42 U.S.C. 12704). The term
nonprofit organization alss inciudes a
community mental health center es-
tablished as a public nonprofit organi-
zation,

Participant means an eligible person
who has been selected to participate in
5+C.

Person with disabilities means a house-
hold composed of one or mare persons
at least onme of whom is an adult who
has a disability.

(1) A person shall be comsidered to
have a disability if such person has a
physical, mental, or emotional impair-
ment which is expected to be of long-
continued and indefinite duration; sub-
stantially impedes his or her ability to
live independently; and is of such a na-
ture that such ability could be im-
proved by more suitable housing condi-
tions,

(2} A person will also be considered to
have a disability if he or she has a de-
velopmental disability, which is a se-
vere, chronic disability that—

(i) 1s atrributable to a mental
physical impairment or combination of
mental and physical impairments;

{ii) Is manifested before the person
attains age 23

(itf) Is likely to continue indefi-
nitely; S

{iv) Results in substantial functional
limitations in three or more of the fol-
" lowing areas of major life activity:

{A) Self-care;

(B) Receptive and expressive lan-
guage;

(C) Learning:

(D) Mobility:

or

23
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(E} Sell-direction;

{F} Capacity for independent living;
and

{G) Economic self-sufficiency: and

{v) Reflects the person's need for a
combination and sequence of special,
interdisciplinary, or generic care,
treatment, or other services which are
of lifelong or extended duration and are
individually planned and coordinated,

(3) Notwithstanding the preceding
provisions of this definition, the term
person with disabilitles includes, except
in the case of the SRO component, two

‘or more persons with disabilities living

together, one or more such persons iiv-
ing with another person who is deter-
mined to be important to their care or
well-being, and the surviving member
or members of any household described
in the first sentence of this definition
who were living, in a unijt assisted
under this part, with the deceased
member of the household at the time of
his or her death. (In any event, with re-
spect to the surviving member or mem-
bers of a household, the right to rental
assistance under this part will termi-
nate at the end of the grant period
under which the deceased member was
a participant.)

Recipient means an zpplicant ap-
proved to receive a S+C grant.

Serfously mentally tIf has the meaning
given in section 462 of the McKinney
Act {42 U.5.C. 11403g),

Single room occupancy {SRO) housing
means a unit for occupancy by one per-
son, which need not but may contain
food preparation or sanitary facilities,
-or both.

Sponsor means a nonprofit organiza-
tion which owns or leases dwelling

units and has contracts with a recipi- |

ent to make such units available to eli-
gible homeless persons and receives
rental assistance payments under the
SRA component.

State has the meaning given in sec-
tion 462 of the Mcilnney Act {12 U.5.C.
11403g).

Supportive service provider, or Service
provider, means a Person or Qrganiza-
tion licensed or otherwise qualified to
provide supportive services, elther for
profit or not for profit.

Supportive services means assistance

that—
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(1) Addresses the special needs of eli-
gible persons; and

(2) Provides appropriate services or
assists such persons in obtaining ap-
propriate services, - including health
care, mental health treatment, alcohol
and other substance abuse services,
child care services, case management
services, counseling, supervision, edu-
cation, job training, and other services
essential for achieving and maintain-
ing independent living.

(Inpatient acute hospital care does not
qualify as a supportive service.).

Unit of general local government has
the meaning given in section 102 of the
Housing and Community -Development
Act of 1974 (42 U.5.C. 5302).

Very low-income means an annpual in-
corne not in excess of 50 percent of the
median income for the area, as deter-
mined by HUD. with adjustments for
smaller and larger farnilies. HUD may
establish income Hmits higher or lower
than 50 percent of the median income
for the area on the basis of its finding
that such variations are necessary be-
cause of unusually high or low family

incomes.
{61 FR 51169, Sept 30, 1995; 62 FE 13519, Mar.
21, 1987)

Subpart B—Assistance Provided

§582.100 Program comporent descrip-
tions.

{a) Tenani-based remral assistance
(TRA). Tenant-based rental assistance
provides grants for rental assistance
which permit participants te choose
housing of an appropriate size in which
to reside. Participants retain the rent-
al assistance if they move. Where nec-
essary to facilitate the coordination of
supportive services, grant recipients
may reguire participants to live in a
specific area [or their entire period of
participation or in a specific structure
for the first year and in a specific area
for the remainder of their periad of
participation. Recipients may not de-
fine the area in a way that violates the
Fair Housing Act or the Rehabilitation
Act of 1973, The term of the grant be-
tween HUD and the grant recipient for

- —  TRAisfive years.
Project-based  rental  assistance  pross rent{contractrentplus.any util-

{b)
{PRA). Project-based rental assistance

24 CFR Ch. V (4=1-04 EdHion)

provides grants for rental assistance Lo
the owner of an existing structure,
where the owner agrees to lease the
subsidized units to participants. Par-
ticipants do not retain rental assist-
ance if they move. Rental subsidies are
provided to the awner for a period of ei-
ther five or ten years. To gualify for
ten years of rental subsidies, the owner
must complete at least $3,000 of eligible
rehabilitation for each unit (including
the unit’s prorated share of work to be
accomplished on common areas or sys-
tems), to make the structure decent,
safe and sanitary. This rehabilitation
must be completed with in 12 months
of the grant award.

(¢) Sponsor-based rental assistance
(SRA). Sponsor-pased rental assistance
provides grants for rental assistance
through contracts between the grant
recipient and sponsor organizations. A
sponsor may be a private, nonprofit or-
ganization or a commumnity mental
health agency established as a public
nonprofit organization. Participants
reside in housing owned or leased by
the sponsor. The term of the grant be-
tween HUD and the grant recipient for
SRA is five years.

(d} Moderate rehabilitation for single
room gccupancy- dweliings (SR0O). (1) The
SRO component provides grants for
rental assistance in conpection with
the moderate rehabllitation of single
room occupancy housing units. Re-
sources to initiaily fund the cost of re-
habilitating the dwellings must be ob-
tained from other sources. However,
the rental assistance covers operating
expenses of the rehabilitated SRO units

occupied by homeless persons, includ-

ing debt service to retire the cost of
the moderate rehabilitation over a ten-
year period.

{2) SRO housing must be in need of
moderate rehabilitation and must meet
the requirements of 24 CFR 882.803(a).
Costs associdted with rehabilitation of
common areas may be included in the
caiculation of the cost for assisted
units based on the proportion of the
number of units to be assisted under
this part to the total number of units,

(3} SRO assistance may also be used
for efficiency units selected for reha-
bilitation under this program, but the

ity allowance) for those units will be
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no higher than for SRO units (l.e., 76
percent of the 0-bedroom Moderate Re-
habilitation Fair Market Rent}.

{4) The requirements regarding main-
tenance, operation, and inspections de-
scribed in 24 CFR 882.806(b){4) and
88%Z.808(n) must be met.

(5) Governing regulations. Except
where there Is a conflict with any re-
quirement under this part or where
specifically provided, the SRC compo-
nent will be governed by the reguia.
tians set forth in 24 CFR part 882, sub-
part H.

§582.105 Rental assistance amounts
and payments.

(@) Eligible activity. S+C grants may
be used for providing rental assistance
for housing oceupied by participants in
the program and administrative casts
as provided for in paragraph (e of this
section, except that the housing may
not be currently receiving Federal
funding for rental assistance or oper-
ating costs under other HUD programs.
Recipients may design a housing pro-
gram that includes a range of housing
types with differing levels of sup-
portive services, Rental assistance may
include security deposits on units in an
ameunt up to one month’s rent.

(b) Amourt of the grant. The arnoont
of the grant is based on the number
and size of units proposed by the appli-
cant to be assisted over the grant pe-
riod. The grant armoumnt is calculated
by multiplying the number of units
propased times the applicable Fair
Market Rent (FMRE) of each unit times
the term of the grant. ‘

(c} Payment of grant. (I) The grant
amount will be reserved for rental as-
sistance over the grant period. An ap-
piicant’s grant request is an estimate
of the amount needed for rental assist-
ance. Recipients will make draws from
the reserved arnpunt to pay the actual
costs of rental assistance for program
participants. For TRA, on demonstra-
tion of need, up to 25 percent of the
total rental assistance swarded may be
spent in any one of the five years, or a
higher percentage if approved by HUD,
where the applicant provides evidence
satisfactory to HUD that it is finan-
cially committed to providing the
“housing assistance described in the ap-
plication for the full five-year period.
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(2) A recipient must serve at least as
many participants as shown in its ap-
plication. Where the grant amount re-
sarved for rental assistance over the
grant period exceeds the amount that

- will be needed to pay the actual costs

of rental assistance, due to such factor
as contract  rents being lower than
FMRs and participants are being able
to pay a portion of the rent, recipients
may vse the remaining funds for the
costs of administering the housing as-
sistance, as described in paragraph (e}
of this section, for damage to property,
as described in paragraph (f) of this
section, for covering the costs of rent
increases, or for serving a great mim-
ber of participants.

{d} Vacancies. (1) If a unit assisted
under this part is vacated before the
expiration of the occupancy agreernent
described in §582.315 of this part, the
agsigtance for the unit may continue
for & maxtimurn of 30 days from the end
of the month in which the unit was va-
cated, unless occupied by another eligi-
ble. person, No additicnal assistance
will be paid untll the unit is occupied
by another eligible person,

{2) As used in this paragraph {d), the
term “‘vacate” does not include brief
periods of inpatient carg, not to exceed
90 days for each occurrence.

(8) Administrative cosss. (1) Up to eight
percent of the grant ampunt may be
used to pay the costs of administering
the housing assistance. Recipients may
contract with another entity approved
by HUD to administer the housing as-
sistance.

(2) Eligible administrative activities
include processing rental paymemnts to
landlords, examining participant in-
come and family composition, pro-
viding housing information and assist-
ance, inspecting units for compliance
with housing guality standards, and re-
celving into the program new partici-
pants. This administrativé allowance
does not include the cost of admin-
istering the supnortive services or the

-grant {e.g., costs of preparing the appli-

cation, reports or audits reguirsd by
HUD}, which are not eligible activities
under a 5+C grant,

{D Property damage. Recipients may
use grant furds in an amount up to one
month's rent to pay for any damage to
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housing due to the action of a partici-
pant. ’

[58 FR 13892, Mar. 15, 1983, as amended at B

FR 51170, Sept. 30, 1996)

'§582,110 Maiching f&quirements.

(a) Matching rental assistance with
supportive services. To qualify for rental
assistance grants, an applicant must
certify that it will provide or ensure
the provision of supportive services, in-
cluding funding the services itself if
the planned resources do not become
available for any reason, appropriate to
the needs of the population being
served and at least equal in value to
the aggregate amount of rental assist-
ance funded by HUD. The supportive
services may be newly created for the
program or already in operation, and
may be provided or funded by other
Federal, State, local, or private pro-
grams, Only services that are provided
after the execution of the grant agree-
ment may count-toward the match.

(b) Avatlabtlty to participants. Recipi-
ents must give reasonable assurances
that supportive services will be avail-
able to participants for the entire term
of the rental assistance. The value of
the services provided to a participant,
however, does not have to egual the
amount of rental assistance provided
that participant, nor does the value
have to be equal to the amount of rent-
al assistance on @ year-to-year basis.

(¢) Calculating the value of supportive
services. In calenlating the amount of
the matching supportive services, ap-

plicants may count:
(1) Salaries paid to staff of the recipi-

ent to provide supportive services to
5+C participants;

(2) The value of supportive services
provided by other persons or organiza-
tions to S+C participants;

{3) The value of time and services
contributed by volunteers at the rate
of 310.00 an hour, except for donated
professional services which may be
counted at the customary charge for
the service provided {professional serv-
ices are services ordinarily performed
by donors for payment, such as the
services of health professionals, that
are equivalent to the services they pro-
vide in their oceupations):

ing used for the provision of supportive
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services, provided the value included in
the match is no more than the prorated
share used for the program; and

(5) The cost of outreach activities, as
described in §582.325(a) of this part.
§582.115 Limitations on assistance.

(a) Current occupants, Current occu-
pants of the real property are not eligi-
ble for assistance under this part. How-
ever, as described in §582.315, persons
displaced as a direct result of acquisi-
tion, rehabilitation, or demelition for a
project under the 5+C program are eli-
gible for and must be provided reloca-
tion assistance at Uniform Relocation
Act levels,

¢b) Amount of assistance provided with-
in a jurisdiction, HUD will limit the
amount of assistance provided within

the jurisdiction of any one unit of jocal .

government to no more than 10 percent
of the arnount available.

(c) Faith-based activities. (1) Organiza--

tions that are religinus or faith-based
are eligible, on the same basis as any
other organization, to participate in
the 5+C program. Neither the Federal
government nor a State or local gov-
ernment recelving funds under S+C
programs shall discriminate against an
organization on the basis of the organi-
zation's religious character or affili-
ation.

(2) Organizations that are directly
funded under the 5+C program may not
engage in inherently religious activi-
ties, such as worship, religious instruc-
tion, or proselytization as part of the
programs or services funded under this
part. If an organization conducts such
activities, the activities must be of-
fered separately, in time or location,
from the programs or services funded
under this part, and participation rmuast
be voluntary for the benecficiaries of
the HUD-funded programs or services.

(3) A religious organization that par-
ticipates in the S5+C program will re-
tain its independence from Federal,
State, and local governments, and may
continue to carry out its mission, in-
ciuding the delinition, practice and ex-
pression of its religious beliefs, pro-
vided that it does not use direct 5+C
funds to support any inberently reli-

T (1) The valueufany-lease-op -a-build——plousactivities, such as worship, reli-

gious instruction, or proselytization.

PAGE ... OF 1% PAGES




Ofc. of Asst. Secy., Comm:. Planning, Develop., HUD

Ameang other things, faith-based orga-
nizations may use space in their facili-
ties to provide S+C-funded services,
without removing religious art, icons,
scriptures, or other religious symbaols.
In addition, an S+C-funded religious or-
ganization retains its authority over
its internal governance, and it may re-
tain religious terms in iis organize-
tion's name, select its board members
on a religious basis, and include reli-
gious references in its organization's
mission statements and other pgov-
‘ertiing documients.

{(4) An organization that participates
in the 5+C program shall not, in pro-
viding program assistance, discrimi-
nate against a program beneficiary or
prospective program beneficiary on the
basis of religion or religious belief,

(5) If a State or local government vol-
untarily contributes its own funds to
supplement federally funded activities,
the State or local government has the
option to segregate the Federal funds
or commingle them. However, if the
funds are commingled, this section ap-
plies to all of the commingled funds.

(d) Maintenarnce of effort. No assist-
ance received under this part {or any
State or local povernment funds used
te supplement this assistance) may be
used to replace funds provided under
any State or local government assist-
ance programs previously used, or des-
ignated for use, to assist persons with
disabilities, homeless persons, or
homeless persons with disabilities.

[58 FR 13892, Mar. 15, 1803, as amended at G8
FR 56407, Sept. 30, 2003}

§5R2.120 Consolidated pian,

(a) Applicants that are States or units
of general Jocal government, The appli-
cant must have a HUD-approved com-
plete or abbreviated consclidated plan,
in accordance with 24 CFR part 9], and
must submit a certification that the
application for funding is consistent
with the HUD-approved consclidated
plan. Funded appiicants must certify in
a grant agreement that they are fol-
lowing the HUD-approved consolidated
plan. If the applicant is a State, and
the project will be located in a unit of
general local government that is re-
fuired to have, or has, a compiete cop-
solidated plan, or that is applying for
Shelter Plus Care assistance under the
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same Notice of Fund Availability
{NOFA) and will have an abbreviated
consolidated plan with respect to that
application, the State also must sub-
mit a certification by the unit of gen-
eral local government that the State's
application is consistertt with the unit
of general local government's HUD-ap-
proved cansolidated plan.

{b} Applicants that are not States or
units of -general local government. The
applicant must submit a certification
by the jurisdiction in which the pro-
pused project will be located that the
jurisdiction is following its HUD-ap-
proved consolidated plan and the appli-
cant’s application for funding is con-
sistent with the jurisdiction's HUD-ap-
proved consclidated plan. The certifi-
cation must be made by the unit of
general local government or the State,
in accordance with the consistency cer-
tification provisions of the consoli-
dated plan regulations, 24 CFR part 9],
subpart F.

(c) Indian tribes and the Insular Areas
of Guam, the US Virgin Islands, Amer-
ican Sampa, and the Northern Mariana
Isiands. These entities are not required
to have a consolidated plan or to make
consolidated plan certifications. An ap-
plication by an Indian tribe or other
applicant for. a project that will be lo-
cated on a reservation of an Indian
tribe will not require a certification by
the tribe or the State. However, where
an Indian tribe is the applicant for a
project that will not be located on a
reservation, the reguirement for a cer-
tification umder paragraph (b) of this
section will apply.

(d) Timing of consolidated- plan certifi-
cation submissions. Unless otherwise set
forth in the NOFA, the regquired certifi-
cation that the application for funding
is consistent with the HUD-approved
consolidated plan must be submitted
by the funding application submission
deadline announced in the NOFA.

{60 FR 16378, Mar. 30, 1995)

Subpart C—Application and Grant
Award

§582.200 Application and grant award.

{a) Review., When funds are made
available for assistance, HUD will pub-
lish a notice of fund availability in the
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FEDERAL REGISTER in accordance with
the regquirements of 24 CFR part 4. Ap-
plications will be reviewed and
screened in accordance with the guide-
lines, rating criteria and procedures
published in thenotice.

{b) Rating criteria. HUD will award
funds based on the criteria specified in
section 455(a){l) through (8) of the
McKinney Act {42 U.5.C. 11403d(1)}—
11403d(8)} and on the following criteria
authorized by section 455(a)(8) of the
McKinney Aet ({2 U.5.C. 11403d(8)): .

(1) The extent to which the applicant
has demonstrated coordination with
other Federal, State, local, private and
other entities serving homeless persons
in the planning and operation of the
project, to the extent practicable;

{2) Extent to which the project tar-
gets homeless persons living in emer-
gency shelters, supportive housing for
homeless persons, or in places not de-
signed for, or ordinarily used as, a reg-
ular sleeping accomumodation for
hurnan beings;

{3) Quality of the project; and

(4) Extent to which the program will
serve homeless persons who are seri-
ously mesntally ili, have chronic alco-
hol andfor drug abuse problems, or
have AIDS and related diseases.

(Approved by the Office of Management and
Budget under control nurnber 25060118}

[61 FR 561170, Sept. 30, 1596)

§582.230 Envirommental review.
{a) Activities under thiis part are sub-

ject to HUD environmental regulations -

in part 58 of this title, excepnt that HUD
will perform an environmental review
in accordance with part 50 of this title
prior to its approval of any condi-
tionally selected applications from
PHAs for Fiscal Year 2000 and prior
vears for other than the SRO compo-
nent. For activities under a grant te a
PHA that generally would be subject to
review under parl 58, HUD may make 2
finding in accordance with §58.11{d) and
may itself perform the environmental
review under the provisions of part 50
of this titie if the recipient PHA ob-
jects in writing to the responsible enti-
ty's performing the review under part

24 CFR Ch. V (4-}-D4 Edilior)

the environmental review, the recipi-
ent shall supply all availabie, relevant
information necessary for the respon-
sible entity (or HUD, if applicable} to
perform for each property any environ-
mental review requirad by this part.
The recipient also shall carry out miti-
gating measurss reguired by the re-
sponsible entity (or HUD, if applicable)
or select alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement
(EIS).

{b) The recipient, its project partners
and their contractors may not acguire,
rehabilitate, convert, lease, repair, dis-
pose of, demplish, or construct prop-
erty for a project under this part, or
commmit ot expend HUD or local funds
for such eligible activities under this
part, until the responsibie entity (as
defined in §56.2 of this title] has com-
pleted the environimental review proce-
dures required by part 58 and the envi-
ronmental certification and RROF
have been approved or HUD has per-
formed an environmental review under
part 50 angd the recipient has received
HYUD approval of the property. HUD
will not release grant funds if the re-
cipient or any other party commits
grant funds (i.e., fncurs any costs or ex-
penditures to be paid or reirnbursed
with such funds) before the recipient
submits and HUD approves its RROF
(where such submission is required),

j68 FR 56136, Sept. 24, 20037
Subpart D—Program Regquirements

§ 582,300 General operation.

(a) Participation of homeless individ-
uals. (1) Each recipient must provide
for the consuitation and participation
of 7ot less than one homeless indi-
vidual or formerly homeless individual
on the board of directors or other
equivalent policy-maldng entity of the
recipient, to the extent that the entity
considers and rmakes policies and deci-
sions regarding any housing assisted
under this part or services jor the par-
ticipants. This requirement iz wajved if

the applicant 15 unahle to meet the re-

‘guiremenl_and _presents a pian, which

T T eS8 Irrespective of whether the respon-
HUD approves, to otherwise CORMBOItT —= — —--o —

sible entity in accord with part 58(or -
HUD in accord with part §50) performs
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with homeless or formerly homeless in-
dividuals in considering and making
such policies and decisions. Participa-
tion by such ar individual who also is
a participant under the program does
not constitute a conflict of interest
under §582.340(b) of this part.

{2y To the maximum extent prac-

ticable, each recipient must involve
nomeless individuals and families,
through employment, volunteer serv-
ices, or otherwise, ih constructing or
rehabilitating housing assisted under
this part and in providing supportive
services required under §582.215 of this
part. :
(b} Ongoing assessment of housing and
supportive services. Each recipient of as-
sistance must conduct an ongoing as-
sessment of the housing assistance and
supportive services reguired by the par-
ticipants, and make adjustments as ap-
propriate. ‘

{c) Adequate supportive services. Each
recipient must assure that adequate
supportive services are available to
participants in the program.

(d) Records and reports. (1} Each re-
cipient must keep any records and,
within the timeframe required, make
any reports (including those pertaining
to race, ethnicity, gender, and dis-

ability status data) that HUD may re- -

quire.
{2) Each recipient must keep on file,
and malke available to the public on re-

quest, a description of the procedures -

used to select spansors under the SRA
component and buildings under the
5SRO, SRA, and PRA components.

(3) Each recipient must develop, and
make available to the public upon re-
quest, its procedures for managing the
renta) housing assistance funds pro-
vided by HUD. At a minimum, such
procedures must describe how units
will be identified and selected; how the
responsibility for inspections will be
handied; the process for deciding which
unit a participant ‘will occupy; how
participants will be placed in, or as-
sisted in finding appropriate housing;
how rent calculations will be made and
the amount of rental assistance pay-
ments determined; and what safeguards
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will be used to prevent the misuse of
funds. :

{Approved by the Office of Management and
Budget untder control number 2506-01]8)

|58 FR 13892, Mar. 15, 1993, as amended at 6t

FR 51171, Sept. 30, 1990]

§ 582.306 Housing gquality standards;
rent reasonablencss.

{a) Housing gquality standards. Housing
assisted under this part must meet the
applicable housing quality standards
{(HQS) under §982.401 of this title—ex-
cept that §982.401(}) of this title does
not apply and instead part 35, subparts
A, B, K and R of this title apply—and,’
for SRO under §882.803(h) of this title.
Before any assistance will be provided
on behalf of a participant, the recipi-
ent, or another entity acting on behalf
of the recipient {other than the owner
of the housing), must physically in-
spect each unit to assure that the unit
meets the HQS. Assistance will not be
provided for units that fall to meet the
HQS, unless the owner corrects any de-
ficiencies within 30 days from the date
of the lease agreernent and the recipi-
ent verifies that all deficiencies have
been corrected. Recipients must also
inspect all units at least annually dur-
ing the grant period to ensure that the
units continue to meet the HQS.

(b} Rent reasonableness. HUD will only
provide assistance for.a unit for which
the rent is reasonable. For TRA, PRA,
and SRA, it is the responsibility of the
recipient to determine whether the
rent charged for the unit receiving
rental assistance is reasonable in rela-
tion to rents being charged for com-
parable unassisted units, taking into
account the location, size, type, qual-
ity, amenities, facilities, and manage-
merit and maintenance of each unit, as
well as not in excess of rents currently
being charged by the same owner for
comparable unassisted units. For SRO,
rents are calculated in accordance with
24 CFR 882.805(g).

158 FR 13862, Mar, 15, 1993, as amended at 61
FR 51171, Sept. 30, 1895; 64 FR 50226, Sept. 15,
1999

§582.310 Resident rent.

(a) Amount of remt. Each participant
must pay rent in accordance with sec-
tion 3a)(l} of the U.S. Housing Act of

ATTACHMENT
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1937 (42 1.5.C. M37a(a)(1}), except that
in determining the rent of a person oc-
cupying an intermediate care facility
assisted under title XIX of the Social
Security Act, the gross income of this
person is the same as if the person were
being assisted under title XVI of the
Social Security Act.

{b) Calculating income. (1) Income of
participants must he calculated in ac-
cordance with 24 CFR 5.60% and 2§ CFR
5.611(a).

(2) Recipients must examine a par-
ticipant’s income initially, and at least
anmually thereafter, to determine the
amount of rent payable by the partici-
pant. Adjustments to a participant’'s

. rental payment must be made as nec-
essary.

(3) As a condition of participation in
the program, each participant must
agree to supply the information or doc-
umentation necessary to verify the
participant’s income. Participants
must provide the recipient information
at any time regarding changes in in-
come or other circumstances that may
result in changes to a participant’s
rental payment.

[66 FR 6225, Jan. 19, 2001)

§582.315 Qcoupaney agreements.

(@) Inftial vccupancy agreement. Par-
ticipants must enter into an occupancy
agreement for a term of at least one
month. The occupancy agreement must
be autematically renewable upon expi-
ration, except on prior notice by either
party.

{b) Terms of agreement. In addition to
standard lease provisions, the occu-
pancy agreement may also include a
provision requiring the participant to
talke part in the supportive services
provided through the program as a con-
dition of continued occupancy.

§582.320 Termination of assistance fo
varticipants, -

(&) Termination of assistance. The re-
cipient may terminate assistance to a
participant whe violates program re-
quirements or conditions of occupancy.
Recipients must exercise judgment and
examine all extepuating circumstances
in determining when violations are se-
rious engugh to warrant termination,

24 CFR Ch. V (4~1-04 Edition)

cases. Recipients are not prohlbited
from resuming assistance to a partiei-
pant whose assistance has been termi-
nated.

{b) Due process. In terminating assist-
ance to a participant, the recipient
must provide a formal process that rec-
ognizes the rights of individuals receiv-
ing .assistance to ue process of law,
This process, at a minimum, must comn-
sist of: .

{1) Written notice to the participant
containing a clear statement of the
reasons for termination;

(2) A review of the decision, in which
the participant is given the oppor-
tunity to present written or aral objec-
tions before a person other than the
person (or a subordinate of that person)

‘who made or approved the termination

decision; and
"(3) Prompt written notice of the final

decision to the participant.

§ 582,226 Outreach activities,
Recipients must use their best efforts
to ensure that eligible hard-to-reach
persons are served by S+C. Recipients
are expected to make sustained efforts
to engage eligible persons so that they
may be brought into the program. Out-
reach should be primarily directed to-
ward eligible persons who have a night-
time Tesidence that is an emergency
shelter or a public or private place not
designed for, or ordinarily used as; a
regular sleeping accommodation for
human beings (e.g., persons living in
cars, streets, and parks}. Outreach ac-
tivities are considered to be a sup-
portive service, and the value of such
activities that occur after the execu-
tion of the grant agreement may be in-
cluded in meeting the matching re-

quirement,

§ 582,230 Nondiscrimination and egual
opporiunity requirements.

(a) General. Recipients may establish
a preference as part of their admissions
procedures for one or more of the
statutorily targeted populations (i.e.,
serfously mentally ill, alcchol or sub-
stance abusers, or persons with AIDS
and related diseases). However, other
eligible disabled homeless persons
must be considered for housing  de-

~so—that—e--participant's—assistance_is _ signed for the target population unless

terrninated only in the moest severe
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there is sufficient demand by the tar-
get population for the units, and other
eligible disabled homeless persons
would not benefit from the primary
supportive services provided, '

(b) Compliance with requirements, (1)
In addition to the nondiscrimination
and egual. opportunity requirements
set forth in 24 CFR part 5, recipients
serving a designated population of
homeless persons rust, within the des-
ignated population, comply with the
prohibitions  against  discrimination
against handicapped individuals under
section 503 of the Rehabilitation Act of
1973 (29 U.5.C. 794) and implementing
regulations at 41 CFR chapter 60-741.

(2) The nondiscrimination and equal
opportunity requirements set forth at
part 5 of this title are modified as fol-
lows: .

(i) The Indian Civil Rights Act (25
U.5.C. 1301 et seq.) applies to tribes
when they exercise their powers of self-

government, and to IHAs when estab-’

lished by the exercise of such powers.
When an IHA is established under
State law, the applicability of the In-
dian Civil Rights Act will be deter-
mined on a case-by-case basis. Projects
subject to the Indian Civil Rights Act
must be developed and operated in
compliance with its provisions and all
impliementing HUD requirements, in-
stead of title VI and the Fair Housing
Act and their implementing regula-
tions,

{ii) [Reserved]

(c) Affirmative outreach. (1) If the pro-
cedures that the recipient intends to
use to make known the availability of
the prograrn are unlikely to reach per-
sons of any particular race, color, reli-
gion, sex, age, national origin, familial
status, ar handicap who may qualify
for assistance, the recipient must es-
tablish additional procedures that will
ensure that interested persons can ob-
tain information concerning the assist-
ance.

{(2) The recipient must adopt proce-
dures te make available infermation
on the existence and iocations of facili-
ties and services that are accessible to
persons with a handicap and maintain
evidence of implementation of the pro-
cedures. :

(d) The accessibility requiremnents,
reasonable modification, and accom-
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modation requirements of the Fair
Housing Act and of section 504 of the
Rehabilitation Act of 1873, as amended.

{58 FR 13892, Mar. 15, 1993, as amended at G
FR 5210, Feb. 9, 1996)

4 B82.336 Diaplacement, relocation, and
real property acquisition,

{a) Minimizing displacement Con-
sistent with the other goals and objec-
tives of this part, recipients rnust as-
sure that they have taken all reason-
able steps to minimize the displace-
ment of persons (families, individuals,
businesses, nonprofit oerganizations,
and farms) as a result of supportive
housing assisted under this part.

(b} Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be
provided relocation assistance at the
levels described  in, and in accordance
with, the requirements of the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 18570
(URA) (42 U.S.C. 4601-4655) and impie-
menting regulations at 49 CFR part 24,

{c} Real property acguisition require-

"ments, The acquisition of real property

for supportive housing is subject to the
URA and the requirements described in
48 CFR part 24, subpart B,

(d) Responsibility of recipient. (1) The
recipient must certify (ie., provide as-
surance of compliance) that it wil]
comply with the URA, the regulations
at 40 CFR part 24, and the requirements
of this section, and must ensure such
compliance notwithstanding any third
party's contractual obligation to the
recipient to comply with these provi-
sions.

{2} The cost of required relocation as-

sistance is an eligible project cost in

the same manner and to the same ex-
tent as other project costs. Such costs

"also may be paid for with local public

funds or funds available from other
sources,

(3 The recipient must maintain
records in sufficient detail to dem-
onstrate compliance with provisions of
this section. ’

{e) Appeals. A person who disagrees
with the recipient's determination comn-
cerning whether the person qualifies as
a "displaced person,’ or the amount of

!_
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relocation assistance for which the per- (A) The tenant’s monthly rent before
son is eligible, may file a written ap- the initiation of negotiations and esti-
peal of that determination with the re- mated average utility costs, or

cipient, A low-income person who is (B) 30 percent of gross household in-
dissatisfied with the recipient’'s deter- come. If the initial rent is at or near
mination on his or her appeal may sub-  the maximum, there must be a reason-
mit a writtenrequest for review of that  able basis for concluding at the time
determination to the HUD field office.  the project is initiated that future rent

( Definition of -displaced person. (1)

For purposes of this section, the term {iv) A tenant of a dwelling who is re-
"displaced person™ means a person  gujred to relocate temporarily, but
(family, individual, business, nonprofit  does not return to the building/com-
organization, ar farm} that moves from plex, if either;

real property, or moves personal prop- (A) A tenant is not offered payment
erty from real property permanently a5 g,r 3]] reasonable out-of-pocket ex-
a dllrect result of ac;.r.]msitmn, rehab@]lv penses incurred in connection with the
tatmp, or Qaﬂoliuop for supporti_\"e temporary relocation, or

housing project E‘lSSISted under l’tms (B) Other conditions of the tem-
part. The term “displaced person”™ in- .y relocarion are not reasonable
cludes, but may not be limited to: P ( X f 2 dwelling wh )

(i) A person that moves permanently v) thenan; D‘l da’ Ie m§ © IHDVES
from the real property after the prop- —ob T fet Hilding: c}?m}p; X b perrna-
erty owner {(or person in control of the nept]y after he or she has been re
site) issues a vacate notice or refuses quired to move to another u.nit': in the
to renew an expiring lease, if the move same bulldmg/comPle.x. if either: .
QCCUTS On OF after: (A) The tenmant is not offered reim-

(A) The date that the recipient sub- bursement for 23111 reasopab]e out-lof—.
mits to HUD an application for assist- pr:\cl{at expenses incurred in connection
ance that is later approved and funded, ~With the move; ar
if the recipient has control of the .(B) Otber conditions of the move are
project site; or niot reasonable. . o

(B) The date that the recipient ob- (2) Notwithstanding the provisions of
tains controi of the project site, if such  paragraph {()(1) of this section, ‘a per-
control is obtained after the submis- .Son does not qualify as a “displaced
sion of the application to HUD, persen’ {(and is not eligible for reloca-

(i) Any person, including a person tion assistance under the URA or this
who moves before the date described in ~ section), if:
paragraph (D)(1)(i} of this section, if the {i) The person has been evicted for se-
recipient or BUD determines that the rious or repeated violation of the terms
displacement resulted directly from ac- and conditions of the lease or occw
guisition,.rehabilitation, or demelition pancy agreement, violation of applica-
for the assistet project. ble Federal, State, or local or tribal

(iii) A tenant-occupant of a dwelling law, or other good cause, and HUD de-
unit who moves permanently from the termines that the eviction was not un-
building/complex on or after the date of dertaken for the purpose of evading the
the "initiation of negotiations” (see obligation to provide relocation assist-
paragraph (g) of this section} if the ance;
move occurs before the tenant has been (i1} The person moved into the prop-
provided written notice offering him or  erty after the submission of the appli-
her the epportunity to lease and oc- cation and, before signing a lease and
cupy a suitable, decent, safe and sani- commencing occupancy, was provided
tary dwelling in the same building/ written notice of the project, its pos-
complex, under reasonable terms and sible impact on the person (e.g.. the
conditions, upom completion of the person may be displaced, temporarily
project. Such reasonable terms and relecated. or suffer a rent increase) and

the fact that the person would not

conditions must include a mnonthly
rent and estimated average monthly qualify as a "'displaced person” (or far

inereases will be modest.

T T Utibity coststhat ~de--net—exceed_the any assistance provided under this sec-

greater of: tion}, if the project is approved;  —
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(iif) The person is ineligible under 48
CFR24.2(g)(2); or

(ivi HUD determines that the person
was not displaced as a direct result of
acguisition, rehablilitation, or demoli-
tion for the project.

{3) The recipient may request, at amy -
time, HUD's determination of whether
a displacermnent is or would be cover
under this sectiomn. :

(g} Definition of Inftiatlon of negotia-
tions. Far purposes of determining the
formula for computing the replacement
housing assistance to be provided to a
residential tenant displaced as a direct
result of privately undertaken rehahili-
tation, dernolition, or acquisttion of
the real property, the term "initiation
of negotiations” means the execution
of the apreement between the recipient
and HUD, or selection of the project
site, if later,

§582.340 Other Federal requirements.

In addition to the Federal require-
ments set forth in 24 CFR part §, the
following requirements apply to this
program:

@) OMB Circulars.t (1) The policies,
guidelines, and requirements of OMB
Circular No. A-87 (Cost Principles Ap-
plicable to Grants, Contracts and Other
Agreements with State and Local Gov-
ernments) and 24 CEFR part 85 apply to
the acceptance and use of assistance
under the program by governmental
entities, and OMB Circular- Nos. A-110
[(Grants and Cooperative Agreements
with Institutions of Higher Education,
Hospitals, and Other Nonprofit Organi-
zations) and 24 CFR part 84 and A-122
(Cost Principles Applicable to Grants,
Contracts and Other Agreements with
Nonprofit Institutions} apply to the ac-
ceptance and use of assistance by pri-
vate nonprofit organizations, except
where inconsistent with provisions of
the McKinney Act, other Federal stat-
utes, or this part.

(2) The financial management sys-
tems used by recipients under this pro-
gram must provide for audits in ac-
cordance with the provisions of 24 CFR

! Copies of OME Circulars may be obtained
from E.C.P. Publications, room 2200, New Ex-
‘ecutive Office Bullding, Washingten, DC
20503, teiephone (202) 385-7332. (This is not a
toll-free number.} There is a limit of two [ree

copies.
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part 44. Private nonprofit organiza-
tions who are subrecipients are subject
to the audit reguirements of 24 CFR
part 45. HUD may perform or require
additional audits as it finds necessary
or appropriate.

{0) Conflict of interest. (1) In addition
to the conflict of interest requirements
in 24 CFR part B85, no person who is an
ernployee, agent, consultant, officer, or
elected or appointed official of the re-
ciplent and who exercises or has exer-
cised any functions or responsibilities
with respect to assisted activities, or
who is in a position to participate in a
decisionmalking process or gain inside
information with regard to such activi-
ties, may obtain a personal or financial
interest or benefit from the activity, or
have an interest in any contract, sub-
contract, or agreement with respect
thereto, or the proceeds thereunder, ei-
ther for himself or hersell or for those
with whom he or she has family or
business ties, during his or her tenure
or for one year thereafter. Participa-
tion by homeless individuals whe also
are participants under the program in
policy or decisionmaking under § 582.300
of this part does not constitute a con-
flict of interest.

{2) Upor the written request of the
recipient, HUD may grant an exception
to the provisions of paragraph (b)(1) of
this section on a case-by-case basis
when it determine that the exception
will serve to further the purposes of
the pregram and the effective and effi-
cient administration of the recipient's
project. An exception may be consid-
ered only after the recipient has pro-
vided the fellowing:

{i) For States, units of general local
governments, PHAs and IHAs, a disclo-
sure of the nature of the conflict, ac-
companied by an assurance that there
has been public disclosure of the con-
flict and a description of how the pub-
lic disclosure was made; and.

(if) For all recipients, an opinion of
the recipient's attorney that the inter-
est for which the exception is sought
would not violate State or local law,

(3) In determining whether to grant a
requested exception after the recipient
has satisfactorily met the requirement
of paragraph (b}{2) of this section, HUD
will comnsider the cumulative effect of
the following factors, where applicable;
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(1) Whether the exception would pro-
vide a significant cost henefit or an es-
sential degree of expertise to the
project which would otherwise not be
available;

(il) Whether the person affected is a
member of a group or class. of eligible
persons and the exception will permit
such person to recegive generally the
same interests or benefits as are being
made available or provided to the

group or class;

{iti) Whether the affected person has

withdrawn from his or her functions or
responsibilities, or the decisionmaking
process with respect to the specific as-
sisted activity in question;

(iv) Whether the interest or benefit
was presenit before the affected person
was in a position as described in para-
graph [b)(1) of this section;

(v} Whether undue hardship will re-
sult either to the recipient or the per-
son affected when weighed against the
public interest served by avoiding the
prohibited conflict; and

(vi) Any other releva:nt consider-
ations.

[58 FR 13892, Mar. 15, 1893, as amended at 61
FR 5210, Feb. 0, 1866 61 FR 51171, Sept. 3,
1995; 62 FR 13534, Mar. 21, 1997)

Subpart E—Adminisiration

$5682.400 Grant agreement.

{a) General. The grant agreement will

be between HUD and the recipient.
HUD will hold the recipient responsible
for the overall administration of the
program, including overseeing any sub-
recipients or contractors. Under the
grant agreement, the recipient mmust
agree to operate the program in ac-
cordance with the provisicns of this
part and other applicable HUD reguia-
tioms.
(b} Enforcement. HUD wil] enforce the
obligations in the grant agreement
through such action as may be nec-
essary, including recapturing assist-
apce awarded under the program.

§582.405 Program chanpges.

{a) Changes. HUD must approve, in
writing, any significant changes te an
approved program. Significant changes
that reguire approval include, but are

 nal limited To, @ change trsponsor——a—
chanpe in the project site for 5SRO or
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PRA with rehabilitation projects, and
a change in the type of persons with
disabilities to be served. Depending on
the nature of the change, HUD may re-
quire a new certification of consistency
with the CHAS {see §582,120).

. {b) Approval Approval for such
changes is contingent upon the applica-
tion ranking remaining high enocugh to
have been competitively selected for
funding in the year the application was

selected.

§5B2.410 Obligation and deobligation
of funds.

{a) Obligation of funds. When HUD and
the applicant execute a grant agree-
ment, HUD will obligate funds to cover
the amount of the approved grant. The
recipient will be expected to carry out
the activities as proposed in the appli-
cation. After the initial obligation of
funds, HUD is under no obligation .to
make amy upward revisions top the

grant amount for any approved assist- °

ance,

(b) Deobligation. (1) HUD may
deobligate all or a portion of the ap-
proved grant amount if such amount is
not expended in a timely mmanner, or
the proposed housing for which funding
was approved or the suppartive services
propaosed in the appiication are not pro-
vided in accordance with the approved
application, the requirements of this
part, and other applicable HUD regula-
tions. The grant apreement may set
forth other circumstances under which
funds may be deabligated, and other
sanctions may be impaosed. :
(2) HUD may readvertise, in a notice
of fund avallability, the availability of
funds that have been deobligated, or
may reconsider applications that were
submitted in response tc the most re-
cently published notice of fund avaii-
ability and select applications [or fund-
ing with the deobligated funds. Such
selections would be made in accordance
with the selection process described in
§582.220 - of this part. Any selections
made using deoblipated funds will be
subject to applicable appropriation act
requirements governing the use of
deobligated funding authority.

-{Approved-by—the Ollice of Mapagement and

Budget under control nunber 2506-0116)
e
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PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Sec,
215.0 About this part.

Subpart A—General

215.1
216.2
216.3
215.4
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215,11 Special award conditions.

215.15 Moetric system of measurement.
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Act. i
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215.28 Perlod of availabillty of funds.

215.2% Conditional exemptions.

PROPERTY STANDARDS
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Insurance coverage,
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215,33 Trederally-owned and exempt
arty,
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216.35% Supples and other expendable prop-

ey,

215,30
216,31

prop-

Intanglble property.

215.36
Property trust relationship.

216,37
PROCUREMENT STANDARDS

Purpose of procurement standards.
Recipient responsibilities,

Codes of condnoet.

Compatition.

Procurement procedures.

Cost and price analysis.
Procurement records.

Contract administration

Contract provisions.

216.40
216.41
215.42
215,43
215,44
215,46
216,46
216,47
215.48

REPORTS AND RECORDS

215.50 Purpose of reperts and recerds.

21551 Monitoring and reporting program
performance.

215.52 Financlal reporting.

215,53 Retention and access reguirements

{or records.

TERMINATION AND EENFORCEMENT

216.60 Purpose of termination and enforce-

ment,
216.61 Termination.
216.62 Enforcement,

Subpart D—After-the-Award Requirements

21670 Purpose.
216.71 Closeont procedures,
215,72 Subsequent adjustments
tinuing responsibilities..
215.73 Oollsction of amounts due.
APPENDIX A TO PaRT 215—CONTRACT PROVI-
SIONS
AuTHORITY: 3t U.S.C. 503; 31 U.B.C, 1111; 41
1U.8.C. 405: Reorganization Plan No. 2 of 1870;
E.0. 11541, 36 FR 10737, 3 CPFR., 1866-1970, p.
9384,
SouRCE: 69 FR 26281, May 11, 2004, unless
otherwise noted.

and con-

§215.0 About this part.

{8) Purpese. This pari contains OMB
guidance to Federal agencies on the ad-
ministration of granbts to and agree-
ments with institutions of higher sdu-
cation, hospitals, and cther non-profit
organizations. The guidance sebs forth
standards for coblaining censistency
and uniformity in the agencies’ admin-
istration of those granbts and agree-
ments.

() Applicability. (1) BExcept as pro-
vided herein, the standards set [orth in
this part are applicable to all Federal

agencies. II any statute specifically
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pregcribes policies or specific require-
ments that differ from the standards
provided in this part, the provisions of
the statuke shall govern.

(2) The provisions of subpartse A
through D of this part shall be applied
by Federal agencies to recipients. Re-
ciplents shall apply the provisions of
those subparts to subreciplenis per-
forming substantive work under grante
and agreements that are passed
through or awarded by the primary re-
cipient, if such subrecipients are orga-
nizations described in paragraph (a) of
this section.

(3) This part does not apply to grants,
contracts, or other agreements be-
tween the Federal Government and
units of State or local governments
covered by OMB Ciroular A-~102,
“Grants and Cooperative Agreements
with State and Local Governments”!
and the Federal agencies' grants man-
agement common rule (see §215.5)
which standardize the administrative
requirements Federal agencies impose
on State and local grantees. In addi-
tion, subawards and contracts to State
or local governments are not covered
by this part. However, this part applies
bo subawards made by State and local
governments to organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
foreign pgovernments, organizations
under the jurisdiction of foreign gov-
ernments, and international organiza-
tions,

(¢) OMB responsibilitiecs. OME is re-
sponsible for

(1) Issuing and maintaining the guid-
ance in this part.

(2) Interpreting the policy require-
ments in this part and providing asaist-
ance to ensure effective and efficient
impiementation.

(3) Reviewing Federal agency regula-
tions implementing the guidance in
this part, as required by IExecutive
Order 12866.

(4) CGranting any deviations to Fed-
eral agencies from the guidance in this
part, as provided in §2i5.4. Exceptions
will only be made in particular cases

1See 6 OFR 1310.9 for availability of OMB
cireulars.
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where adequate justification is pre-
sented.

(6) Conducting broad oversight of
government-wide compliance with the
guidance in this part.

(d) Federal agency responsibilities. The
head of each Federal agency that
awards and administers grants and
agreemants subject to the guidance in
this part 18 responsible for:

(1) Implementing the gunidance in
subparts A through D of this part by
adopting the langmage in those sub-
parts unless different provisions are re-
quired by Federal statute or are ap-
proved by OMB.

(2) Ensuring that the agency’s com-
ponents and subcomponents comply
with the agency's implementation of
the guidance in subparts A through D
of this part.

(3) Reguesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
sltuations whers the guidance requires
that approval.

(4} Performing other functions gpeci-
fied in this part.

{e) Relationship te previous issuance.
The guidance in this part previously
was issued as OMB Circular A-110. Sub-
parts A through D of this part contain
the guidance that was in the atiach-
ment to the OMB circular. Appendix A
to this part contains the guldance that
was in the appendix to the attachment.

(N Information Contact. Purther infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Financial Management, Cffice of
Management and Buédget, Washington,
DC 20508, telephone (202) 395-3693.

(g) Termination Review Dute. This part
will have a policy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose.
This part establishes uniform admin-
istrative requirements for Tederal

grants and agreements awarded to in-
stitutions of higher education, hos-
pisals, and other non-prefit ocrganiza-
tions. Federal awarding agencles shall
not impose additional or inconsistent
requirements, except as provided In
§215.4, and §215.14 or unless specifically
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required by Federal statute ar exscu-
ttve order. Non-profit organizations
that Implement Federal programs for
the States are also subject to State re-
guirements.

§216.2 Definitions.

(a) Accrued ezpenditures means bhe
charges incurred by the reclpient dur-
ing a given period reguiring the provi-
sion of funds for:

(1) Goods and other tangible property
racelved,;

(%) Services performed by employees,
contracbors, sibrecipients, and other
payees; and,

(3} Other amounts hecoming owed
under programs for which no current
services or performance is reguired.

(b) Accrued income means the sum of:

(1) Earnings durihg a given period
from:

(1) Services performed by the recipi-
ent, and

(11) Gooeds and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by tha re-
ciplent.

{c) Acquisition cost of equipment means
the net invoice priece of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to malke the prop-
erty usable for the purpose for which it
was acqulred. Obfher charges, such as
the cost of installation, transportation,
saxes, duby or protective in-transit in-
surance, shall be included or exciuded
from the urnit acguisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(dy Adwvence means & payment made
by Treasury check or other appropriate
payment mechanism to a recipient
upon its request either hefore outiays
are made by the recipient or through
the use of predetermined payment
schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish & public purpose. Awards
include grants and other agreementds in
the form of money or property in lieu
of money, by the Federal Government
to an eligible recipient, The term does
nol include: technical assistance,
which provides services

instead of

§215.2

money; other assistance In the form of
loans, loan guarantees, interest sub-
sidies, or insurance; direct payments of
any kind to individuals; and, contracts
which are required to be entered into
and administered under procursment
laws and regulations.

(f) Cash contributions means the re-
cipient's cash outlay, Incinding the
putlay of money contributed to the re-
cipient by third parties.

(g) Closeout means the process by
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of
the award have been completed by the
recipient and Federal awarding agency.

(hy Coniract means a procurement
contract under an award or subaward,
and a procurement subcontract nnder a
recipient’s or subreciplent’s contract.

(1) Cost shoring or motching means
that portion ¢of project or program
costs not borne by the Federal Govern-
ment.

(i) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Pederal
sponsorship ends.

(k) Disallowed costs means those
charges to an award that the Federal
gwarding agency determines to be un-
allowable, in accordance with the ap-
plicable TFederal cost principles or
other terms and conditions contained
in the award.

(1) Eguipment means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of 35,000 or more per unift. However,
consistent with reciplent policy, lower
limits may be established.

(m) Frcess property means property
under the control of any Federal
awarding agency that, as determined
by the head thereof, is nc longer re-
quired for its needs or the discharge of
its responsibilities.

(n) Eremmpt property means tangible
personal property acguired in whole or
in part with Federal funds, where the
Federal awarding agency has statuiory
anthority to vest title in the recipient
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without further obligation to the Fed-
eral Government. An example of ex-
empt. property authorlty is contained
in the Federal Grant and Cooperative
Agreement Act (31 U.8.C. 6308), for
property acquired under an award to
conduct basic or applied research by a
non-proflt institution of higher edu-
cabtion or non-profit organization
whose principal purpose is conducting
ascientific regearch.

(0} Federal awarding egency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds outhorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorizad carryvover of un-
obligated funds from prior funding pe-
ricds when permitted by agency regula-
tlons or ageney implementing instrue-
tions,

(q) Federal share of real property,
equipment, aor supplies means that per-
centage of the property’s acgquisition
costs and any improvement expendi-
tures paid with Federal funds,

{r) Funding period means the period of
time when Federal funding is avallable
for obligation by the recipient.

(8) Intangible property and debt instru-
ments means, but s not limited to,
trademarks, copyrights, patents ang
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

(t) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the reciplent dur-
ing the same or a future period.

{u) Oullays or expenditures means
charges made to the project or pro-
gram, They may be reported on a cagh
or accrual basis. For reports prepared
on a cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect sxpense charged, the value of
third parbty in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
hasts, outlays are the sum of cash dis-
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bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the reciplent for goods and
other property received, for services
performed by employees, contractors,
suhbreciplents and other payses and
other amounts beceming owed under
programs for which no current services
or performance are required.

(v} Personal property means property
of any kind except real property. It
may be tanglble, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securtties.

(w) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

(x) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §215.24(e) and (h)).
Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal properiy acquired under
federally-funded projects, the sale of
commaodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds, Interest
parned on advances of Pederal funds is
not program income. Except as cother-
wige provided in Federa! awarding
agency regulations or the terms and
conditions of the award, program in-
come does not inciude the receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any
of them.

{y) Project costs means all allowable
costs, a8 set forth in the applicable
Tederal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectiver of the award
during the project period.

(z) Preject period means the period es-
tablished in the award document duar-
ing which Federal sponscrship begins
and ends,

{aa) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debi inatru-
ments.
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(bh) Redl property means land, includ-
ing land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment,

{cc) Recipient means an organization
receiving financial assistance directly
from Pederal awarding agencies fo
carry oub a project or program. The
berm includes public and private instl-
tutions of higher education, public and
private hespitals, and other guasi-pub-
lic and private non-profit organizations
such as, but not limited to, community
action agencles, research institutes,
educational associations, and health
centers, The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Mations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipiemnts or
subrecipients at the discretion of the
Faderal awarding agency. The term
does not Include government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

(dd) Research and development means
all research activities, both basic and
applied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
glons. "'Research’ is defined as a sys-
tematic stndy directed toward fuller
scientific knowledge or understanding
of the subject studied. ‘‘Development”
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, inciuding design and development
of prototypes and processes. The Lerm
research also includes activities in-
volving the training of individuals in
research techniques where such activi-
ties utllize the same facilities as other
research and develoepment activities
and where such activities are not in-
cluded in bthe instruction function.

(ee) Smell awards means & grant or
cooperafive apgreement not exceeding
the small purchase threshold fixed at
41 17.5.C. 403(11) (currently $25,000).

(1) Subswerd means an award of fi-

§215.2

money, or property in liew of money,
made under an award by a recipient toe
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient.
The term includes financlal assistance
when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
ment of goeds and services nor does 1t
inelude any form of assistance which is
excluded from the definition of
‘award’ in § 215.2(s).

{eg} Subrecipient means the legal enti-

ty to which a subaward is made and
which is accouniable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at fhe dis-
cretion of the PFederal awarding agen-
cy.
(hh) Supplies means all personal prop-
erty oxcluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
g contractor coneceived or first actually
reduced to practice in the performance
of work under a funding agreement
(““subject inventions™), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Granis, Contracts, and Coopera-
tive Agreements.”

(il) Suspension means ah action by a
Federal awarding apency that tempo-
rarily withdraws Pederal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending a deci-
sion to berminate the award by the
Federal awarding agency. Suspension
of an award is a separate action from
suspension under Federal agency regu-
lations implementing &.O. 12648 (61 TR
$370, 3 CFR, 1986 Comp., p. 189) and E,Q.
12689 (64 'R 34131, 3 CFR, 1989 Comp., p.
235), “Debarment and Suspension.”

(j1) Termination means the cancella-
tion of Federal sponsorship, in whele or
in part, under an agreement at any
time prior Lo the date of compietion.

(kk) Third purty in-kind contributions
means the value of non-cash contribu-
sions provided by non-Federal Cthird
parties. Third party in-Kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of

C Tt T T — — —— - napciat—assisbance- -iA-—the—ferm-—ef— goods and_services dirsctly henefiting.
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and specifically ldentifiable to the
project or program,

(1) Unliquidated obligations, for finan-
cial reports prepared on a cash basts,
means the amount of obligations in-
curred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they rep-
rasent the amount of obligations in-
currad by the recipient for which an
outlay hag not been recorded.

(mm) Unobligated balonce meang the
portion of the funds authorized by the
Faderal awarding agency that has not
hesn obligated by the recipient and is
determined by deducting the cumun-
lative obligations from the cumulative
funds autharized.

(nny Unrecovered indirect cost means
the difference between the amount
awarded and the amount which conid
have been awarded under the recipi-
ent's approved negottated indirect cost
rate.

(00) Working capital advance means a
procedure whereby funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

§215.3 Eiffect on other issuances.

For awards subject to this part, all
adrninistrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
gistent with the regquirements of this
part sha}ll be superseded, except to the
extent they are reguired by statute, or
authorized in accordance with the devi-
ations provision in §215.4,

§215.4 Deviations,

The Office of Management and Budg-
et (OMB) may grant oxceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by siat-
ute. However, in the interest of max-
imum aniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
Tederal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMB. Federal awarding agencies may
apply less restrictive requirements
when awarding small awards, except
for those requirements which are stat-
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utory. Hxceptions on a case-by-case
basls may also be made by Federal
awarding agencies.

§215.6 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from ocov-
erage, the provisions of thig part shall
be applied to subrecipients performing
work ander awards if such subrecipi-
ants are institutions of higher edu-
cation, hospltals or other non-proflt or-
ganizations. State and local govern-
ment subrecipients are subject to the
provistons of regulations implementing
the grants manapgement common ruie,
“Uniformm  Administrative Require-
ments for Grants and Cooperative
Apgreements to State and Local Gov-
arnments,”’ published at 7 CFR parts
3015 and 3016, 10 CFR part 600, 13 CFR
part 143, 15 CFR part 24, 20 CFR part
437, 22 CFR part 135, 24 OFR parts 44, 85,
111, 513, 570, 571, 575, 590, 850, B8B2, 905,
941, 968, 970, ang 980, 28 CFR part 66, 29
CFR parts 97 and 1470, 32 CFR part 278,
34 CFR parts 74 and 80, 36 CFR part
12017, 38 CFR part 43, 40 CFR parts 30, 31,
and 33, 43 CFR part 12, 44 CFR part 13,
45 CT'R parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 49 CFR part 18.

[6 IR 26281, May 11, 2004, as amended at 70
FRr §188¢, Ang. 31, 2005)

Subpart B—Pre-Award
Requirements

§216.10 Purpose.

Sections 215.11 through 21517 pre-
scribe forms and instructlons and other
pre-award matters to be used in apply-
ing for Faderal awards.

§215.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
gtance, the Fedsral awarding agency
shall decide on the appropriate award
ingtrument (i.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.B.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperalive
agreement shall be used oniy when the
principal purpose of a transaction is {o
accomplish a public purpose of support
or stimulation anthorized by Federal
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statute. The statutory criierion {for
choosing between grants and coopera-
tive agreements is that for the latter,
“gabgtantal involvement is expected
between the sxecuntive agency and the
State, loeal government, or other re-
cipient when carrying out the activity
contemyplated in the agreement.” Con-
tracts shall be used when the principal
purpose is acquisition of property or
services for the direct benefit or use of
the Federal Government.

(b) Public Notice and Priority Seb-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing priorities for discretionary grant
programs, unless funding priorities are
established by FPederal statute.

§216.12 Forms for applying for Fed-
eral assistance.

{a) Federal awarding agencies shall

comply with the applicable report

clearance requirements of 5 OFR part

1320, “Controlling Paperwork Burdens

on the Publlc,” with regard to all
forms used by &the Federal awarding
agency in place of or as a suppiement
te the Standard Form 424 (SF-424) se-
ries.

(b) Applicants shall use the SPF-424
series or those forms and instructions
prescribed by the Federal awarding
agency.

(c) For Federal programs covered by
E.0. 12372, "Intergovernmental Review
of Federal Programs,” (47 FR 30959, 3
CFR, 1982 Comp., p. 187) the applicant
shall complete the appropriate sections
of the ST-424 {Application for Pederal
Agsistance) indicating whether the ap-
piication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obbtained from
the Pederal awarding agency or the
Cataldog of Federul Domestic Assisiance.
The SPOC shall advise the applicant
whether the program for which applica-
tion is made has been selected by that
State for review.

{d) FPederal awarding agencies that do
not use the SIFP-424 form should indi-
cabte whether the appiication is subject
to review by the State under &.0. 12372.

$215.18 Debarment and suspension.
Federal awarding agencies and re-

-———giptents—shall—comply—-with-— Federal.
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agency regulations implementing E.O.s
12548 and 12688, “Debarment and Sus-
pensicon.” Under those regulations, cer-
tain parties who are debarred, sus-
pended or otherwise axcinded may not
be participants or prinsipals in Federal
assistance awards and subawards, and
in certaln contracts under bthose
awards and subawards,

[70 FR 51879, Aug. 31, 2005)

§215.14 Special award conditions.

If an applicant or recipient: has & his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
a previous award, or is not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the natore of the additional reguire-
ments, the reason why the additionai
requirements are being imposed, the
nature of the corrective acbion nesded,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
clal conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§215.15 Metric system of measure-
ment.

The Metric Conversion Ach, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.8.C, 205) de-
clares that the mefric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each TPederal agency to estaplish a date
or dates in consultation with the Seo-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other husiness-related activities. Meb-
ric implementation may talke longer
where the use of the system is initially
impractical or likely to cause signifi-
cant, inefficiencies in the accomplish-
ment of federally-funded activities.
Pederal awarding agencies shall follow
the provisions of E.Q. 12770, ''Metric
Usage in Iederal Government Pro-
grams' (66 FR 35801, 3 CFR, 1991 Comp.,

DB
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§215.16 Resource Conservation and
Recovery Act.

Under ths Act, any State agency or
agency of a political subdivigion of a
Stabte which is using appropriated Fed-
oral funds must comply with section
6002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guldelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-264). Accord-
ingly, State and local institutions of
higher education, hospltals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
gots pursuant to the EPA guidelines.

§215,17 Certifications and representa-
tions,

Unless prohibited by statube or codi-
fied regulation, each Federal awarding
agency is authorized and encouragsed to
allow reciplents to submit certifi-
cations and representations regquired
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure reciplents’ compli-
ance with the pertinent regnirements.

Subpart C—Post Award
Reguiremenis

FINANCIAL AND PROGRAM MANAGEMENT

§215.20 Purpose of financial and preo-
gram management.

Sections 21521 through 21528 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, hudget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§216.21 Standards for financial man-
agement systems,

{a) Federal awarding agencies shall

require reciplents to relate financial
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data to performance data and develop
anit cost information whenever prac-
tical.

(h) Recipients’ financial managemens
gystems shall provide for the following,

(1) Accurate, current and complste
disclosure of the financial results of
each f{ederally-sponsored project or
program in accordance with the report-
Ing requirements set forth in §215.62. If
a Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on
other than an accrnal basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
reciplents may develor such accrual
data for 1ts reports on the basis of an
analysis of the documentation on hand,

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, uncbligated bal-
ances, assets, outlays, income and in-
terest.

(3) Iffective control over and ac-
countability for all funds, propsrty and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purpases,

{4) Comparison of outlays with budg-
b amounts for each award. Whenever
appropriate, flnancial information
should be related to performance and
unit cost data.

(5) Written procedueres to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act {(CMIA) (Pub, L. 101-463)
govern, payment methods of State
agencies, inatrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-3tate Apgreements or the
CMIA default procedures codified at 31
CI'R part 205, *Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Cther Programs."

(6y Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Pederal cost principles and the terms
and condltions of the award.

(7y Accounting records inclading cost
accounting records that are supported
by source documentation,

{¢) Where the Federal Government
guarantees or insures the repaymaent of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tion, may require adegunate bonding
and insurance if the bonding and insur-
ance reguirements of the recipient are
not deemed adeguate to protect the in-
terest of the Federal Government,

{d) The Federal awarding agency may
require adequate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(8) Where bonds are required in the
sltuations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
aple sureties, as preseribsd in 31 CFR
part 223, "Surety Companies Doing
Business with the United States.”

§215.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payvment by other
means DY the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

{b) Recipients are to be paid in ad-
vance, provided they mainsain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
cipient, and

{(2) Pinaneial management systems
that meet the standards for fund con-
trol and accountability as established
in §216.21 Cash advances to a recipient
orgpanization shall be limited to the
minimuam amounts needed and he
timed to bz in accordance with the ac-
tual, immediate cash requirements of
the reciplent crganization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as

cioseas-isatorndstrativelyJeasible to— Lhis .procedure, the Federal awarding
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the actual disbursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect cosbs.

(c) Whenever possible, advances shall
be consolidated to cover anticlpated
cash needs for all awards made by the
Faderal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2 Advance payment mechanisms are
subject to 31 CFR part 205,

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least montkly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be gnbmitted on
SF-270, “‘Request for Advance or Reim-
bursement,” or other forms as may be
anthorized by OMB. This form is not to
he used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding
agency instructions for electronic
funds transfer.

{e) Reimbursement is the preferred
method when the requirements in
§216.12(h) cannot be met. Federal
awarding agencises may also use this
method on any construction agree-
ment, or if the major portion of the
construction project is asccomplished
through .private market financing or
Federal loans, and the Federal assist-
ance constitutes a minor portion of the
project.

(1) When Ghe reimbursement method
is used, the Federal awarding agency
shall male payment within 30 days
after receipt of the billing, unless the
pilling is improper.

(2) Recipients shall be authorized to
submit reguest for reimbursement at
least, monthly when electronic funds
frangfers are not used.

{(f) If a recipient cannot meet the cri-
teria for advance payments and the
Irederal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient iacks saffi-
cient working capital, bthe Federal
awarding agency may provide cash on a
working capital advance basis. Under
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agency shall advance ocash to the re-
cipient to cover its eatimated disburse-
ment needs for an Initial period gen-
erally geared to the awardee’s dis-
bursing cycle. Thereafter, the Federal
awarding agency shall retmburse the
recipient for its actual cesh disburse-
ments. The working capital advance
method of payment shall not be ussed
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrscipient's ac-
tral cash disbursements. '

(g) To the sxtent avallable, recipi-
ents shall disburse funds availabie from
repayments to and Interest earned on a
revolving fund, program incoms, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before reguesting additional
cash payments,

{h) Unless otherwise required by stat-
ute, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless para-
graphs (h)X1) or (2) of this section
apply.

(1} A recipient has falled to comply
with the project objectives, the terms
and conditions of the award, or Pederal
reporting requirements,

{(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, “Managing Federal Credit Pro-
grams,” Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the reciplent
that payments shall not be made for
obligations incurred after a specified
date unéil the conditicne are corrected
or the indebtedness to the Federal Gov-
ernment is liguidated.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as followa.

(1) Bxeept for situations described in
paragraph {1)2) of this section, Federal
awarding agencies shall not require
separate depository accounts for funds
provided to a reclpient or establish any
eligibllity requirements for deposi-
torieg for funds provided to a reciplent,
However, recipients must be able to ac-
count for the receipt, obligation and
expenditure of funds,
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(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever pogsible.

(j) Conslstent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
sncouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members},

{k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(31, (2) or (3) of this section apply.

(1) The reciplent receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
aversge or minimum balance so high
that 1t would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations at 31
CFR part 205 do not apply, interest
earned on Federal advanhces deposited
in interest bearing accounts shall be
remitted annually to Department of
Health and Human Services, Payment
Manapgement System, Rockville, MD
20862. Interest amounts up to 3250 per
year may be retained by the recipient
for administrative expense. State uni-
versities and hospitals shall comply
with OMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds 50 pay pre-award cosis for discre-
tionary awards without prior written
approval from the Federal awarding
agency, 1t walves its right to recover
the interest under CMIA.

{m) Bxcept as noted elsewhere in this
part, only the following forms shali be
authorized for the recipiemts In re-
questing advances and reimburse-
ments. Federal agencies shall not re-
guire more than an original and two
copies of these forms.

(1) SF-270, Reguest for Advance or
Reimbursement. Hach Federal award-
ing agency shall adopt the SP-270 a5 a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
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are not used. Federal awarding agen-
cles, however, have the option of using
this form for construction programs in
Hea of the SF-271, “Outlay Report and
Request for Reimbursement for Con-
struction Programs.™

(2) 8SF-271, Outlay Report and Rs-
guest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the S8I-271 as the
standard form to be used for requesting
reimbursement for construction pro-
grams. Howevar, a Iederat awarding
agency may substitute the BF-270
when the Federal awarding agency de-
termines that 1% provides adeguate in-
formation to meet Federal nesds.

§215.23 Cost sharing or matching.

(a) All contributions, including cash
and thirgd party ip-kind, shall be ac-
cepted as part of the reciplent’s cost
sharing or matching when such con-
tributions meet all of the following cri-
teria.

(1) Are verifiable from the recipisnt’s
records.

{2) Are not included as comniributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, exocept
where authorized by Federal statute to
be used for cost sharing or matching,

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(T) Conmferm to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
inctuded as pard of cost sharing or
mabching enly with the prior approval
of the [Pederal awarding agency.

{c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a Federal award-
ing agency authorizes reclpients to do-
nate buildings or land for consiraction/
facilities acguisition projects or lonpg-
term use, the value of fhe donated
property for cost sharing or matching
shall e the lesser of paragraphs {(c){1)
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(1) The certified value of the remain-
ing life of the property recorded in the
reciplent’s accounting rscords at the
time of donation.

(2) The current fair marlet value.
However, when there is sufficient jus-
tification, the Federal awarding agen-
¢y may approve the use of the current
fair market value of the donated prop-
erty, even if it exceeds the cerGifisd
valne at the time of donation to the
project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counbed as cost
sharing or matching if ¢{he service is an
integral and mnecessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for simiiar work in the
recipient’s organization, In those in-
stances 1n which the required skills are
not found in the recipient crganization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipien$ competes for
the kind of services involved. In elther
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

{e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ned at the employse's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but excilusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

{f) Donated suapplies may include
such items as expendable eguipment,
office supplies, laboratory supplies or
workshop and cilassroom  supplies.
Value assessed to donated supplies in-
¢cluded in the cost sharing or matching
share shall be reasonable and shzll not
gxceed the fair market value of the
property at the time of the donation.

{g) The method used for debtermining
cost sharing or matching for donated
equipment, buildings and land f{for
which title passes Lo the recipient may
differ according to the purpose of the
award, if paragraphs (gX1) or (2} of this
secbion apply.

(1) I the purpose of the award is to

——— —gr{8}efthissection———-— —  __ ___assist_the recipient_in_the acquisition
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of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of eguipment, buildings or land, nor-
mally only depreclation or use charges
for equipment and buildings may be
mads, Howevar, the full value of egquip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Isderal awarding
agency has approved the charges.

{h} The valne of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value abt the time of donation to
the recipient ag established by an tnde-
pendent appraiser {e.g.,, certified real
property appraiser or General Services
Administration representative} and
certified by a responsible official of the
recipient.

{2) The value of donated equipment
shall not exceed the falr market value
of equipment of the same age and con-
dition at the time of donation.

{3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locallty.

{4y The value of loaned equipment
shall not exceed 1ts fair rental value,

(6) The [ollowing requirements per-
tain to the recipient's supporting
records for in-kind contributions from
third parties.

(1) Vohmtieer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(iiy The hasis for determining the
valnation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income

2 CFR Ch. Il (1-1-06 Edition}

reiated to projects financed in whole or
in part with Federal funds,

(b) Except as provided in paragraph
(h) of this sectlon, program 1income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tions of the award, ghall be used in one
or more of the ways listed in the fol-
lowing.

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and uged to further eligi-
ble project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deduoted from the total project or
program allowable cost in determining
the net allowabie costs on which the
Federal share of costs is based.

{c) When an agency authorizes the
disposition of program income ag de-
scribed in paragraphe (1) or (bX¥2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph ()3} of
this section.

(@) In the event that the Federal
awarding agency does ot specify in its
regulations or the terms and condi-
tions of the award how program income
1s to be used, paragraph (B)(3) of this
section shall apply antomatically to
all projects or programs except re-
search, For awards that support re-
search, paragraph (bX1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and condltions another alternative on
the award or the recipient is subject to
special award condltions, as indicated
in §215.14.

{e) Unless PFederal awarding agency
regulations or fthe terms and condi-
tlons of the award provide otherwise,
recipiants shall have no obiigation to
the Federal Government regarding pro-
gram Income sarned after the end of
the project period.

(f) If authorized by Pederal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross Income to
determine program income, providsed
these costs have not been charged to
the award.
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(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (see §215.30 through §216.37).

(n) Unless Faderal awarding agency
regulations or the terms and condision
of the award provide otherwise, recipi-
ents shall have no obligation to the
Pederal Government with respect to
program income earned from license
fees and royalties for copyrighted ma-
terial, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (36 U.5.C. 18)
apply to inventions made under an ex-
perimental, developmental, or research
award.

§215.25 Revision of budget and pro-
gram plans.

(a) The hudget plan is the financial
expression of the project or program as
approved during the award process. It
mey include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(D) Reciplents are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢) For nonconstruction awards, re-
gipients shall request prior approvals
from Federal awarding agencies for one
or more of the following program or
budget related reasons,

(1) Change in the scope or the objec-
tive of the project or program (even if
there iz no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

{1) The need for additional Pederal
funding.

(b) The transfer of amounbs budgeted
fer indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the IPederal awarding

§215.25

(8) The inclusion, unless waived by
the Federal awarding agency, of costs
that require prior approval in accord-
ance with any of the followlng, as ap-
plicable:

() 2 CFR part 220, "‘Cost Principles
for Bducational Institutions (OMB Cir-
cular A-21);"

(i1) 2 CFR part 230, “Cost Principles
for Non-Profit Organizations (OMB Cir-
cular A-122}"

(1i1) 46 CFR part 74, Appendix E,
{“Prineiples for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals;” and

(iv) 48 CFR part 31, "“Contract Cost
Principles and Procedures.”

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
panse,

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of suppiies, material,
equipment or general support services.

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(e) Except for requirements lisfed in
paragraphs {c}(1) and {c)(4) of this sec-
tion, Federa] awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by 2 CFR parts
220 and 230 (OMB Circuniars A-21 and A-
122). Such waivers may include author-
izing recipients to do any one or more
of the following.

(1) Incur pre-award costs 90 calendar
days prier to award or more than 90
calendar days with the prior approval
of the PMederal awarding agency. All
pre-award costs are incurred at the re-
cipient’s risk {i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive an award
or I\l the award is less than anticipated
and inadequate to cover such costs).

(2) Initiate a one-time extension of
the expiration fdate of the award of up
to 12 months unless one or more of Lhe
following condifions apply. For one-
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time extensions, the recipient must no-
tify the Federal awarding agency in
writing with the supporting reasons
and revised expiration date at least 10
days before the expiration date speci-
fisd in the award. This one-time sxten-
slon may not be exercised merely for
the purpose of using unobligated bal-
ances,

(i} The terms and conditions of award
prohibit the extension.

(i1) The sxtension requires additional
Federal funds.

(111} The extension involves any
change In the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances tc subsequent funding periods.

(4) FPor awards that support research,
unlegs the Federal awarding agency
provides otherwise in the award or in
the agency’s regulations, the prior ap-
proval reguiraments described in this
paragraph (e) are automatically walved
(i.e., recipiente need not obtain such
prior approvals} unless one of the con-
ditions included in paragraph (e)(2) ap-
piies.

(fy The PFederal awarding agenoy
may, ab 166 option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

() All other changes to nonconsbruc-
tion budgets, except for the changes de-
scribed in paragraph {j) of this section,
do not require prior approvail.

(h) Por construction awards, recipl-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraphs (h)1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program,

(2) The need arises for additional
Federal funds to complete the project.
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{3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §215.27.

(1) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMBE.

(1) When 2 PFedera! awarding agency
makes an award that provides support
for both congtructicn and nonconstruc-
tion work, the Federal awarding agen-
oy may require the recipient to request
prior approval from the Federal award-
ing agency before making any fund or
budget transfers batween the two types
of work suapyorted.

(k) Ior both construetion and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing prompétly whenever the amount
of Pederal anthorized funds is expected
to exeeed the needs of the recipient for
the project perlod by more than $6000
or five percent of the Federal award,
whichever 1s greater. This notification
ghall not be required if an application
for additional funding is submitted for
a continunation award.

(1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates a letter of request
suffices,

(m) Within 30 calendar days from the
date of receipt of the reguest {for budge-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision ig
still under consideration at the end of
30 calendar days, the Federal awarding
agency shal}l inform the recipient in
writing of the date when the recipient
may expect the decision.

(69 'R 26281, May 11, 2004, as amended at 70
TR 51880, Aug. 31, 2008)

§215.26 Non-Federal audits.

{a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations {inciud-
inp hospitals) shall be subject to the
andit requirements contained in the
Single Audit Act Amendments of 1896
(81 U.S.C. 7501-7507) and revised CMB

PAGES




s —————— determined-in accordance with _the pro-

OMB Circulars and Guidance

Circuiar A-133, ‘“‘Audits of BStates,
Local Governments, and Non-Profit Or-
ganizations.”

(b} State and local governments shall
be subject &o the audit reguirements
contained in the Single Audit Act
Amendments of 1896 (31 U.8.C. 7H01-
7507) and revised OMEB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.”

(¢) For-profit hespitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject te the
audit requirements of the Federal
awarding agencies.

(d) Commercial organizations shall
be subjsct to the aundit requirements of
the PFederal awarding agency or the
prime recipient as incorperated into
the award document.

§216.27 Allowable costs.

For each kind of reciplent, there is a
set of Tederal principles for deter-
mining allowable costs. Allowabllity of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of 2
CFR part 22b, "Cost Principles for
State, Loeal, and Indian Tribal Govern-
ments (OMB Circular A-87."" The allow-
ability of costs incurred by non-profit
organizations is determined in accord-
ance with the provisions of 2 CFR part
230, "'Cost Principles for Non-Profit Or-
ganizations (OMB Circular A-122)."” The
allowability of costs incurred by insti-
tutions of higher education iz deter-
mined in accordance with the provi-
sions of 2 CFR part 220, “Cost Prin-
ciples for =ducational Institutions
(OMB Circular A-21)."” The allowahility
of costs incurred by hospitals 15 deter-
mined in accordance with the provi-
sions of Appendix I of 45 CFR part 74,
“Principies for Determining Costs Ap-
plicable to Research and Development
Undsr Grants and Contracts with Hos-
pitals.” The aliowability of cosis in-
curred by commercial organizations
and those non-profit organizations list-
ed in Atfachment C to Circular A-122 is

§215.29

visions of the FFederal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

[70 FR 51880, Aug, 31, 2005]

§215.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs anthor-
ized by the Federal awarding agency.

$215.29 Conditional exemptions.

(a) OMB authorizes conditional ex-
emption from OME administrative re-
quirements and cost principles circu-
lars for certain Federal programs with
statutorily-authorized consolidated
planning and consolidated administra-
tive funding, that are identified by a
Federal agency and approved by the
head of the Exscutive department or
establishment. A Federal agency ghall
gonsult with OMB during its consider-
ation of whether to grant such an ex-
emption.

{b) To promote efficiency in State
and 1iocal program administration,
when Federal non-entitlement pro-
grams with common purposes have spe-
cifle  statutorily-authorized consoli-
dated planning and consolidated ad-
ministzative funding and where most of
the State agency's resources come
from non-Federal sources, Federal
agencies may exempt these covered
State-administered, non-entitlement
grant programs from certain OMB
grants management reqairements. The
exemptions would be from:

(1) The reguirements in 2 CFR part
225, “Cost Principles for State, Local,
and Indian Tribal Governments {OME
Circutar  A-87) other than the
allocalility of costs provisions that are
contained in subsection C.§8 of Appendix
A to that part;

{2) The reguirements in 2 CFR part
220, “Cost Principles for Educaticnal
Institutions (OMEB Circular A-21)Y
other than the allocability of costs pro-
vigions that are contained in paragraph
C.4 in section C of the Appendix to that
part;

(3) The reguirements in 2 CFR part
230, **Cost Principles for Non-Profit Or-
ganizations {(CMB Circular A-123)"

n
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other than the allocability of costs pro-
visions that are in paragraph A4 in
gection A of Appendix A to that part;

(4) The administrative requirsments
provisions of part 215 (OMB Circutar A-
110, “Unlform Administrative Require-
ments for Grants and Agresments with
Institutions of Higher Bducation, Hos-
pitals, and Other Noen-Proflt Organiza-
tions,"); and

{6) The agencies’ granis management
common rule (see §215.5).

(¢) When a PFedaral apency provides
this flexibility, as a prerequisife to a
State's exerctsing this option, a State
must adopt 1ts own written fiscal and
administrative reguirements for ex-
pending and accounting for all funds,
which are consgistent with the provi-
sions of 2 CFR part 225, ‘“Cost Prin-
ciples for State, Local, and Indian
Tribal Governments {OMB Circular A-
B7)" and extend such policies to all sub-
recipients. These fiscal and administra-
tive requirements muet be sufficiently
specific o ensure that: funds are used
in compliance with all applicable Fed-
eral statatory and regulatory provi-
slons, costs are reasonable and nec-
essary for operating these programs,
and funds are not be used for general
expenses required to carry out other
responsibilities of a State or its sub-
recipients.

(69 PR 26281, May 11, 2004, as amended at 70
PR 51881, Aug. 31, 2005)

PRCOPERTY STANDARDS

§215.30 Purpose of property stand.
ards,

Sections 215.31 f{hrough 215.37 gset
forth uniform standards governing
maragement and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Federal awarding agencies shall re-
guire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§2156.31 through § 216 .37.
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§215.31 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipmsent ac-
gquired with Federal funds as provided
tc property owned by the recipient.
Federally-owned property need not bhe
insured unless required by the terms
and conditions of the award.

§215.32 Real property.

Bach Fedsral awarding agency shall
prescripe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimom, shall contain
the following.

{a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it i needed and
shall not encumber the property with-
out approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
oy for the use of real property in other
federally-sponsored projects when the
recipient determines that the property
is no longer needed for the purpose of
the original project. Use in ofher
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Federal awarding
agency,

{c) When the real property is no
longer needed as provided in para-
graphs (&) and (h) of this section, the
recipient shall requesi disposition in-
atructions from ¢the Federal awarding
agency or its successor Federal award-
ing agency. The Pederal awarding
agency shall observe one or more of the
following dizposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the purrent fair
market value of the property attrib-
utable to the IPederal participation in
the project.
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(2) The recipient may be directied to
sell the property under guidelines pro-
vided by the Federal awarding agency
and pay the Federal Government for
that percentage of the current {fair
market value of the property attrin-
utable {o the Pederal participation in
the project {(after deducting actual and
reasonable selling and fix-up expenses,
if any, from the sales proceeds). When
the reciplent is authorized or required
to sell the property, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible retuarn.

(3) The recipient may be directed to
transfer title to Ghe property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current falr market
value of the property.

§215.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annaally an in-
ventory lsting of federally-owned
propersy in their custody to the Fed-
eral awarding agency. Upon completion
of the award or when the property is no
longer needed, the recipient shall re-
port the property to the Federal awarg-
ing agency for further Federal agency
utilization.

(2) If the Federal awarding agency
has no further need for the property, it
shall be declared excess and reporied to
the General Services Administration,
unless the TFederal awarding agency
has statutory aothority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (1b
U.8.0. 3710 (1)) to donabte research
equipment bto educational and non-prof-
it organizadions in accordance with
E.0. 12821, “Improving Mathemalics
and Science Iducation in Support of
the Nationa! Education Goals" (67 FR
54285, 3 CFR, 1982 Comp., p. 323)). Ap-
propriate instructions shall be issued
to the recipient by the Pederal award-

§215.34

(b) Exempt property. When statutory
authority exists, the Federal awarding
agency has the option to vest title to
properbty acquired with Tederal funds
in the recipient without further obliga-
tion to the Federal Government and
under conditions the Federal awarding
agency considers appropriate. Such
property is “exempt property.”’ Should
a FFederal awarding agency nct estab-
lish conditions, tltle to exempt prop-
erby upon acquisition shall vest in the
recipient without further obligation to
the Federal Government.

§216.3¢ KEquipment,

{a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to condifions
of this section.

(p) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent, services, unless specifically an-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the egquipment.

(c) The recipient ghall use the equip-
ment in the project or program f{or
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
era] funds and shall not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
neaded for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, In the {ol-
lowing order of priority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project, then

{2) Activities sponsored by other I'ed-
eral awarding agencies.

{(d) During the time that equipment
is ased on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. IMirst
preference for such other use shall be
given te other yprojects or programs
sponsored by the Tederal awarding

agency—-thal financed the eqguipment,
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second preference shall be glven to
projects or programs sponsored by
other ¥ederal awarding agencies. If the
aquipment s owned by the Federal
Government, use on ofther activities
not gsponsorsd by the Federal Govern-
ment shall be permisgible if anthorized
by the Federal awarding agency. User
charges shall be treated as program in-
come,

(8) When acquiring replacement
equipment, the recipient may use the
squipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
meni equipment subject to the ap-
proval of the Federal awarding agency.

{f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-ovwmed
equipment shall include all of the fol-
lowing:

(1) Equipment records shall be main-
tained accurately ahd shall include the
following information.

(1) A description of the equipment,

{11) Manufacturer's serial number,
mcdel number, Federal stock number,
national stock number, or other identi-
fication number.

(i) Source of the squipment, includ-
ing the award number,

(1v) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the squipment was furnished
by the Federal Government) and cost.

{vi) Informaticon from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment {(not applicable to equipment fur-
nished by the Federal Government),

{vii) Locatlon and condlition of the
equipment and the date the informa-
tion was reported.

(viil) Unit acqaisition cost.

(ix) Ultimabte disposifion data, in-
cluding date of disposal and sales price
or the method used to determine our-
rent fair market value whers a recipi-
ent compensates the Federal awarding
agency for its share.

(2) Equipment owned by the Foderal
Government shall be identified to indi-
cate Federa] ownership,

{3) & physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any aif-
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farences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
canges of the difference. The recipisnt
shall, in connection with the inven-
tory, verify the existence, current uti-
lizabion, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
sguipment. Any loss, damage, or theft
of equipmsnt shall be investigated and
fully documsnted; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(b) Adeguate maintenance procedures
shall e implemented to keep fthe
equipment in good condition.

{6) Where the recipient iz authorized
or required to sell the egquipment, prop-
ar sales procedures shall be established
which provide for competition to the
extent practicable and result In the
highest possible return.

(g) When the recipient no longer
needs the equipment, the egquipment
may be used for other achivities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the equipment for
other nses provided that compensation
iz made to the original Federal award-
ing agency or its successor. The
amount of sompensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program tc the cur-
rent fair market value of the equip-
ment. If the recipisnt has no need for
the equipment, the recipient shall re-
guest, digposition instructions from the
Federal awarding agency. The Federal
awarding agency shall determine
whather the equipment can be used to
meet the agency's requirements. If no
requirement exists within that agency,
the avallability of the eguipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a reguire-
ment for the equipment sxists in other
Federal agencies, The Federal award-
ing agency shall issue instructions to
the recipient no later than 120 calendar
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days after the recipient's request and
the following procedures shall govern.

(1) If so instructed or if disposition
instructions are not issned within 120
calendar days after the reciplent's re-
gquest, the reciplent gshall sell! the
equipment and reimburse the Federal
awarding agency an amouant computed
by applying to Ghe sales proceeds the
percentage of Federal participation in
the cost of the original project or pro-
pram. However, the reciplent shall be
permitted to deduct and retain from
the Federal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient's selling and handling ex-
pBNSes.

(2) If the reciplent is instructed to
ship the eguipment slsewhere, the re-
ciplent shall be reimbursed by the Fed-
eral Government by an amount which
is computied by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs In-
curred.

{3) If the recipient is instructed to
otherwise digpose of the equipment, the
recipient shall be reimbursed by the
Federal awarding agency for such costs
incurred in its disposition.

(4) The Faderal awarding agency may
reserve the right to transfer the title
to the Federal Government or to a
third party named by the Federal Gov-
ernment when sach Ghird party is oth-
erwise eligible under existing statutes.
Such transfer shall be subject to the
following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in

writing.
(ii) The TFederal awarding agency
shall issue disposition instructions

within 120 calendar days after receipt
of a final inventory. The final inven-
bory shall list all eguipment acgquired
with grant funds and federally-owned
equipment. If the Tederal awarding
agency [ails to isswe disposition in-
structions within the (26 calendar day
period, the recipient shall apply the
standards of ithis section, as appro-
priate.

(1iiy When the Federal awarding

e— — .. agency-exercises_its right to talce title,  nnderanaward.. .. . __
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the equipment shall be subject to the
provisions for federally-owned equip-

ment.

$215.35 Supplies and other expend-
able property.

(a) Title to supplies and other ax-
pendable property shall vest in the re-
clpient upen acguisition. I there is a
residual inventory of unused supplies
exceeding 356000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the reciplent shall retain the supplies
for use on non-Federal sponsorecd ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for tts share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acguired with Federal funds to
provide services to non-¥#ederal cutside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Pederal Government retains an in-
terest in the supplies.

§215.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
TFederal awarding agency(ies) reserve a
royalty-free, monexcinsive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to anthorize others to do so.

(b) Recipients are subject to applica-
ble reguiations governing patents and
inventions, inciuding government-wide
repulations issued by the Department
of Commerce at 37 CIFR part 401,
“Rights tc Inventions Made by Non-
profit Organizations and Small Busi-
ness IPirms Under Government Grants,
Contracts and Cooperative Agree-
menks."

(c) The Federa! Government has the
right to:

(1) Ontain, reproduce, publish or oth-
erwise use the data first produced




§215,37

(2) Authorize others to recelve, repro-
duce, publish, or otherwise use such
data for Federal purposes.

() (1) In addition, in responss Lo a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that was used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Pederal awarding agency shall
request, and the recipient shall pro-
vide, within a reasonable time, the re-
search data so that they can be made
available to the public through the pro-
cedures egtablished under the FOIA, If
the Pederal awarding agency obtainsg
the regearch data solely in response to
a FOIA request, the agency may charge
the requester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should re-
flect costs incurred by the agency, the
recipient, and the applicable subrecipl-
ants. This {fee is in addition to any fees
the agency may gssess under the FOIA
(5 U.8.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of paragraph {(d) of this
section:

(1) Research data is defined as the re-
corded factual material cormmonly ac-
cepted in the sclentific community as
necessary $o validate research findings,
but not any of the following: Prelimi-
nary analyses, drafts of sclentific pe-
pers, plans for future research, peer re-
views, ©or communications with col-
leagues. This “‘recorded"” maserial ex-
cludes physical objects (e.g., laboratory
samples). Research data alsc do not in-
elude:

(A) Trade secretbs, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could he used to identify a particular
person in a research study.

(ii) Published iz defined as either
when:

(A) Research findings are published
in & peer-reviewed scientific or tech-
nical journal; or
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(B) A Federal agency publicly and of-
ficially cites the research findings in
support of an agensy actlon that has
the force and effect of law.

(11} Used by the Federal Government
in developing an agency action that
has the force and effect of law is de-
fined as when an agency publicly and
officially cites the research findings in
support of an agency action that has
the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or suhaward vests upon acguisi-
tion in the recipient. The recipient
ghall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
arty without approval of the Fsderal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall oceur in ascordance with the
provisions of §215.34(g).

{69 FR 26281, May 11, 204, a5 amended at 70
™R 51881, Aug, 31, 2005]

§215.37 Property trust relationship.

Real property, equipment, intangible
property and debt insfruments that are
acquired or improved with PFederal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require recipients to
record liens or other appropriate no-
tices of record %o indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

PROCUREMENT STANDARDS

§215.40 Purpose of procurement

standards.

Bections 215641 through 21548 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supples and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
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of applicable Federal statutes and ex-
ecitive orders. No additional procure-
ment standards or requirements shall
be imposed by the Federal awarding
agencies upon recipients, unless spe-
cifically required by Federal statute or
executive order or approved by OMB,

§215.41 Reeipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractval responsibilities arising
under ifts conbraci(s). The recipient is
the responsible authority, without re-
coorse to the Pederal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procuremeants
entered into in support of an award or
other agreement. This Includes dis-
putes, claims, protests of award, source
evaluation or ofther matters of a con-
fractuai nature. Matiers concerning
violation of statute are to be referred
to such Federal, State or local author-
ity as may have proper jurisdiction.

§215.42 Codes of condnei.

The recipient shall maintain written
standards of conduct governing the
performance of its employess engaged
in the award and administration of
conbtracts. No employee, officer, or
agent shall participate in &he gelection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the empioyee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is abouat to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient, shall neither selicit nor ac-
cept pgratuities, favors, or anything of
monetary value {rom contractors, or
parties Lo subagreements. However, re-
cipients may set standards for slibua-
tions in which the financial interest is
not substantial or the gift is an unsc-
licited item of nominal value. The
standards of conduct shall provide for
digciplinary actions to be applied for
viplations of such standards by offi-

cers, employees, or agents of the re-
— —— beems.of functions to he performed. or

cipient:
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§215483 Competition.

A}l procurement transactlons shall
be conducted In a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
snsure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft speciftcations, requirements,
statements of work, invitations for
bids and/or requesis for proposals shall
be excluded from competing for such
procurements, Awards shal! be made to
the pidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quallty and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
ar offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s

interest to do so.

§215.44 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedurss, These
vrocedures shall provide for, at a min-
imum, that paragraphs {(a)1), (2) and
(8) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

{2) Where appropriate, an analysis 18
matle of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government,

(3) Solicitations for goods and serv-
ices provide Tor all of the following.

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitlve procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(i1) Requirements which the bidder/
offeror must fulfill and ali other {ac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in

ATTACHMENT 1>

PAGES




§215.45

performance reqguired, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The speciflc features of ‘‘brand
name or equal’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and sconomically feasible,
of products and services dimensioned in
the metric system of measurement.

(vl) Preference, to the extent prac-
tleable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b} Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Resipients of Federal awards
shall take all of the following steps to
further this goal.

(1} Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used {o the fuliest
extent practicable.

() Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and faoilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’'s business
enterprises.

{3) Consider in the contract process
whether {irms competing for larger
contracts intend bto subcontract with

small businesses, minority-owned
firms, ang women's business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract 1s too large
for one of these firms to handle Indivig-
ualty.

{8) Use the services and assistance, as
appropriate, of such organizations as
the Smail Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's bugsiness enterprises.

(o) The type of procuring instruments
used {e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders,
and incentive confracts) shall be deter-
mined by the recipient but shall be ap-
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propriate for the particular procure-
ment and for promoting the best inter-
est of the program or project involved.
The ‘‘cost-plus-a-percentage-of-cost’
or “percentage of construction cost’
methoda of contracting shall not he
uged.

(d) Contracts shall be made only with
regponsible conktractors who Dpossess
the potential ability to perform suc-
cesgfully under the terms and condi-
tions of the propossd procursment,
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financlal and
technical resources or acocessibllity to
other necessary resourges. In certain
circumstances, contracts with certain
parties are restricted by agencieg' im-
plementation of E.O.s 12548 and 12669,
“Debarmenst and Suspension,”

(@) Recipients shall, on request, make
avallable for the Federal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimsates, etc., when any
of the following conditions apply.

{1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the Fed-
eral awarding agency's impiementation
of this part.

{(2) The procurement is expected to
sxceed the small purchase threshold
fixed at 41 U.B.C. 403 (11) {(currently
$25,000) and ts to be awarded without
competition or only one %Hid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“hrand name”
product.

(4)y The proposed award over the
small purchase threshold 18 to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment,

(5) A proposed contiact modification
changes the scope of a contract or in-
creases the contract amount by rnore
than the amount of the small purchase
threshold.

§215.46 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with

ATTACHMENT I

PAGE 22— OF weiiieen, PAGES




OMB Clrculgrs ond Guidance

every procurement action. Price anal-
ysis may be accomplished in various
ways, including the ocomparison of
price quotations submitted, market
prices and similar indicia, together
with disconnts. Cost analysis is the re-
view and evaluation of each elsment of
cost to determine reasonablensss,
allocability and allowability.

§215.46 Procurement records,

Procurement records and flies for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

() Basis for contractor sslectlon,;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

() Basis for award cost or price.

§215.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluaie contractor per-
jormance and dockment, as appro-
priate, whether coniractors have meb
the terms, conditions and specifica-
tions of the contract.

§216.48 Contract provisions.

The recipient shall inciude, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts., The following
provisions shall also be applied to sub-
contracts,

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisiens or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(by AD contracts In excess of the
small purchase threshold shal]l contain
suitabie provisions for termination by
the recipient, including the manner hy
which termination shall be effected
and the bhasis for settlement. In addi-
tion, such contracis shall deseribe con-
ditions under which the contract may
be terminated for default as well as

§215.48

conditions where the contract may be
terminated Dbecause of ecircumstances
heyond the contrel of the contractor.

(¢) Bxcept as otherwise reguired by
statute, an award that requires the
contracting (or subcontracting) Tfor
construction or facillty improvements
shall provide for the recipient to follow
its own requirements relating to bid
gurarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Fed-
eral awarding agency may accept the
bonding policy and requirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government’s interest.
is adequately protected. If such a de-
terminabion has not been made, Ghe
minimum requirements shall be as fol-
lows.

{1} A hid guarantee from each bidder
equivalent to five percent of the bid
price, The “bid guarantee" shall con-
gist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execube
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the centractor for 100 percent of the
contract price. A ‘“performance bond™
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond” is one
executed in connection with a contract
to assure paymment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4} Where bonds are reguired in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accepi-
able sureties pursuant to 31 CI'R part
223, “Surety Companies Doing Business
with the United States."

(8) All negotinted contracis (except
those for less fhan the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
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the recipient, the Federal awarding
agency, the Comptroller General of the
United States, or any of their duly an-
thorized representatives, shall have ac-
cess to any hooks, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
gram for the purpose of making audits,
examinations, excerpts and tran-
soriptions.

{8) All contracts, including small
purchagses, awarded by reclpients and
their contractors shall contiain the pro-
cursment provigions of appendix A to
this part, as applicable.

REPORTS AND RECORDS

and

of

§215.50 Purpose reports

records
Sections 215,51 throuwgh 216.53 set
forth the procedures for monitoring
and reporting on the recipient's finan-
cial and program performance and the
necesgary standard reporting forms.
They also set forth record retention re-

quirements.

§215.51 Monitoring and reporting pro-
gram performance.

{a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the andit require-
ments as delineated in §2156.26.

(b} The Federal awarding agency
shall prescribe the frequency with
which the performance reports shall be
submitted. Except as provided in
§215.51(f), performance reports shall
not be required more frequently than
quarterly or, less frequently than an-
nually. Annual reports shall be due 90
calendar days after the pgrant year;
quarterly or semi-annnal reporis shall
be due 30 days after the reporting pe-
riod. The Federal awarding agency may
require annuaal reports before the anni-
versary dates of multiple year awards
in lieu of these requirements, The final
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award.

(c) If inappropriate, & final technical
or performance report shall ncot be re-
quired after completion of the project.
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(d) When required, performance re-
ports shall generally contain, for each
award, brisf information on sach of the
following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigafor, or both.
Whnenever appropriate and the output
of programs or projects can be readily
guantified, such quantitative data
should be related to eost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(8) Other pertinsnt information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

{8) Recipients shall not be required to
submit more than the original and two
copies of performanoe reports.

() Recipients shall immediataly no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
condifions which materially tmpatr the
ability to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assiztance needed
to resgolve the sltuation.

(g) Federal awarding agencies may
make site vigits, as needed.

(1} Tederal awarding agencies shall
comply with clearance requirements of
5 CFR part 1320 when regquesting per-
formance data from recipients.

§215.62 Financial reporting.

(&) The foliowing forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) 8F-269 or SI"-269A, Financial Sta-
tus Report.

(1) Bach Federal awarding agency
shall require reciplents o use the SP-
268 or SPFP-2G60A to rsport the status of
funds for all nonconstruction projects
or programs, A Federal awarding agen-
¢y may, however, have the option of
not requiring the SF-269 or SIF-269A
when the SF-270, Request for Advance
or Reimbursement, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information
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to meet 1ts needs, except that a final
SI-269 or SF-269A shall be required at
the completion of the project when the
SI-270 is used only for advances.

(i1) The Federal awarding agency
shall prescribe whether the report shall
be on a cash or accrual basis. If the
Federal awarding agency requires ac-
crual infoermation and the recipient's
accounting records are not normally
kept on the accrual basis, the recipient
shall not be reguired to convert 1ts ac-
counting system, but shall develop
such accrual information through best
estimates based on an analysis of the
documentation on hand.

(111) The Federal awarding agency
ghall determine the frequency of the
Financial Status Report for each
project or program, considering the
size and complexity of the particular
project or program, However, the re-
port shall not be required more fre-
guently than guoarterly or less fre-
quently than annually. A final report
ghall be required at the completion of
the agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
SF-280 or SF-260A (an original and no
more than two copies) no later than 30
days after the end of each specified re-
porting period for gquarterly and semi-
annual reports, and 90 calendar days
for annnal! and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon request of the recipient.

{2) 8F-272, Report of Federal Oash
Transactions.

(i) When funds are advanced Lo Te-
cipients the Federal awarding agency
shall require each recipient to submit
the S8PF-272 and, when necessary, ibs
conbinuation sheet, SI-272a. The Fed-
eral awarding agency shall ase this re-
port to monitor cash advanced to re-
cipients and to cbtain disbursement in-
formation for each agreement with the
recipients.

(ii) Tederal awarding agencies may
require forecasts of Iederal cash re-
guirements in the "Remarks'' section
of the report.

{iil) When practical and deemed nec-
essary, Federal awarding agencies may
refuire recipients to report in the
“Remarls' section the amount of cash
advances recejived in excess of three

§215.52

days. Recipients shall provide short
narrative explanatbions of actions taken
to reduce the excess balances.

{iv) Recipients shall be required to
submit not more than the original and
two coples of the SF-272 15 calendar
days following the end of each gquarter.
The Federal awarding agencies may re-
guire a monthiy report from those re-
cipients receiving advances totaling §1
million or more per year.

{(v) Federal awarding agencies may
walve the requirement for submission
of the SF-272 for any one of the fol-
lowing reasons:

(4) When monthly advances do not
exceed 325,000 per recipient, provided
that such advances are monitored
fhirough other forms contained in this
section,;

(B) If, in the Federal awarding agen-
cy's opinion, the recipient’s accounting
controls are adequate to minimize ex-
cessive Federal advances; or,

() When the electronic paymsnt
mechanisms provide adequate data.

(b) When the Federal awarding agen-
¢y needs additional information or
more fregquent reports, the following
shall he observed.

(1) When additional information is
needed to comply with legisiative re-
quirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such information
under the **‘Remarks” section of the re-
ports.

(2) When a Federal awarding agency
determines that & recipient’'s account-
ing system does not meet the standards
in §215.21, additional perfinent infor-
mation o further moniter awards may
be obtained upon written notice to the
recipient until such time as the system
is brought up to standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance requirements of 5 CFFR part
1320,

(3) Pederal awarding agencies are en-
courazged Lo shade out any line item on
any report if not necessary.

{4) Tederal awarding agencies may
accept the identical information from
the recipients in machine readahble for-
mat or computer printonts or elec-
tronic outputs in lieuw of prescribed for-
malbs.
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(6) Federal awarding agencies may
provide computer or sleetronic outputs
to recipients when such expedites or
contributes to the accuracy of report-
ing.

§215.58 Retention and access reguire-
ments for records,

(a) Thig section gets forth require-
ments for record retention and access
ko records for awards 5o reciplents.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon recipients.

{b) Finaneial records, supporting doc-
uments, stablatical records, and all
other records pertinent to an award
shall be retained for a peried of three
vears from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
clal report, as authorized by the Fed-
eral awarding agency. The only excep-
tions are the following.

(1) If any litigation, claim, or andit is
started before the expiration of the 3-
year period, the records shall be re-
sained until all litigatior, claims or
audit findings involving the records
have been resolved and final action
taken.

(2} Records for real property and
gguipment acquired with Pederal funds
shall be retained for 3 vears after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year rebtention require-
ment is not applicable to the recipient.

(4} Indirect ¢ost rate proposals, cost
allocations plans, etc. as specified in
§215.53(g).

(c) Copies of original records may be
substituted for the original records 1if
authorized by the Federal awarding
agency.

(d) The Federal awarding agency
shall request transfer of certain
records to its custody from recipients
when it determines that the records
possess long term retention value.
However, in order to avoid duaplicate
recordkeeping, a Federal awarding
agency may make arrangements for re-
clpients to retain any records that are
continuousty needed for joint use.
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(e) The Pederal awarding agency, the
Ingpector General, Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
have the right of timely and unre-
atricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the
awards, in order to make audits, ex-
aminations, excerpts, transcripts and
coples of such documents, This right
also includes timaly and reasonable ac-
cess to a reciplent's personnel {or the
purpose of interview and discussion re-
lated to such docaments. The rights of
access In this paragraph are noft lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

() Unless reguired by stabtute, no
Federal awarding agency shall place
restriotions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have Dbeen exempted from disclosure
pursuant to the Fresdom of Informa-
tion Act (6 U.S.C. §52) if the records
had belonged to the Federal awarding
agency.

(&) Indirect cost rate proposals, cost al-
locations plans, etc. Paragraphs (g)(1)
and (g)2) of this section apply tc the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rafe at which a
particular group of costs is chargeable
(such as computer usage chargeback

rates or composite fringe henefit
rates),

{1}y If submitted for negotiation. If the
recipient submite to the Federal

awarding agency or the subrecipient
submits to the recipient the proposal,
pian, or other computation to form the
basgis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such subrnission.

{2y If not submitied for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not reguired bto submit
to the recipient the proposal, pian, or
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other computation for negotiation pur-
poses, then the 3-year retention period
for the proposal, plan, or other com-
putation and its supporting records
starts ab the end of the fiscal year (or
other accounting perlod) covered by
the proposal, plan, or other computa-
tion.

TERMINATION AND ENFORCEMENT

§215.60 Purpose of termination and
enforcement.
Seotions 215.61 and 215.62 set forth
uniform suspension, fermination and
enforcement procedures.

§215.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraphs
{a)(1), (2) or (8) of this section apply.

(1) By the Federal awarding agency,
if & recipient materially fails to com-
ply with the terms and conditions of an
award.

(2} By the Federal awarding agency
with the consent of the recipient, In
which case the two partiss shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to be terminated.

(3) By the recipient upon sending to
the Federal awarding agency written
notifieation setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nation, the portion to be terminated.
However, if the Federal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, 1t may terminate the
grant in lts entirety ander either para-
graphs (a)1) or (2) of this secéion.

(h) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §215.71(a), includ-
ing those for property managemnent as
applicable, shall be considered in the
termination of the award, and provi-
gion ghall be made for continuing re-
sponsibilities of the recipient after ber-
minabion, as appropriate.

§216.62 Enforcement.
{a) Remedies for noncomplience. If a re-

§215.62

the terms and conditions of an award,
whether stated Iin a Federal statute,
regulation, assurance, application, or
notice of award, the Federa! awarding
agancy may, in addition to impozing
any of the gpecial conditions outlined
in §215.14, take one or mare of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defl-
ciency by the recipient or more severe
enforcemsent action by the Federal
awarding agency.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for} alt or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(6) Take other remedies that may be
legally availahle.

(h) Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding to
which the recipient is entitled under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and lermi-
nation. Costs of a reciplent resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
aple unless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
guently. Other recipient costs during
suspension or afier termination which
are necessary and not reasonably
avoidable are allowable il paragraphs
(e¥(1) and {2} of this section apply.

(1) The costs result from obligabions
which were properly incurred by the re-
clpient before the effective dale of sus-
pension or termination, are not in an-
ticipation of 14, and in the case of a {er-
mination, are noncancellable.

(2) The costs would be allowable if
the award were nob suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
tales eflfect.

() Relotionship to debarment and sus-
pension. The enforcemeni reinedies
identified in this section, including

. cipient materially fails to comply with
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suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
F.O.s 12549 and 12680 and the Federal
awarding agency implementing regula-
tions {(see §215.13).

Subpart D—After-the-Award
Requirements

§215.70 Purpose.

Sections 216,71 through 215.73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§215.71 Closeout procedures.

(&) Recipients shall submit, within 80
calendar days after the date of compie-
tion of the award, all financlal, per-
formance, and other reporss as reguired
by the terms and conditions of the
award. The Federal awarding apgency
may approve extensions when re-
qussted by the recipient.

{h} Uniess the Federal awarding agen-
oy authorizes an extension, a reciplent
shall liguidate all obligations incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing Instrne-
tlons.

(cy The Federal awarding agency
shall make vrompt payments to a re-
cipient. faor ailowable  reimbursable
costs under the award being closed out.

{d) The recipient shall promptly re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not au-
thorized to be retained by the reciplent
for use in other projects. OMB Circular
A-128 governs unreturned amounts that
become delinguent debts.

{e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a setble-
ment for any upward or downward ad-
justments to the Federal share of costs
after ciogsecut reports are received.

(f) The recipient shall account for
any real and personal property ac-
gquired with Pederal fands or received
from the Federal Government in ac-
cordance with §215.81 through §215.37.

(g) In the event a final audit has not
been performed prior to the closeout of
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an award, the Federal awarding agency
shall retain the right {o recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final
audlt.

§215.72 Subsequent adjustments and
continuing responsibilities.

(a) The clogeout of an award does not
affect any of the following:

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions,

(3) Audit requirements in §215,26.

(4) Property management reguire-
ments in §215,31 through §215.37.

(5} Records retention as required in
§215.53.

(b) After closeout of an award, a rela-
tlonship created under an award may
be modified or ended in whoele or in
part with the comsent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
¢lpient referrad to in paragraph (a) of
this section, including those for prop-
erty management as applicable, are
considered and provisions made {for
continuing responsibilities of the re-
cipient, as appropriate.

[69 T'R 26281, May 11, 2004, as amended at T
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§215.73 Collection of amounis due.

(a) Any funds pald to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the ferms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand {or
payment, the Federal awarding agency
may reduce the debt by paragraphs
(a.)(1), (2) or (3) of this section.

(1) Making an adminlstrative offset
against other requests for reimburse-
menbs.

(2) Withholding advance payments
otherwise due to the reciplent,

(3) Taking other actlon permitted by
statute.

() Except as otherwise provided by
law, the Federal awarding agency shall
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charge interest on an overdue debf in
accordance with 4 CFR Chapter II,
“Tederal Claims Collection Stand-

ards.”

APPENDIX A TO PART 215—CONTRACT
PROVISIONS

All gontracts, awardsd by a recipient in-
cleding small purchases, shall contain the
{ollowing provisions as appiicable:

1. Equal Empleyment Opportunity—All con-
tracts shall contaln a provision requiring
compliance with B.0. 11346, ''"Equal Employ-
ment Opportunity'” (30 FR 12318, 12836, 3
CFR, 1064-1965 Comp., p. 339), as amended by
E.Q. 11375, "Amending Executive Order 11246
Relating to Equal Empioyment Oppor-
tunity,' and as supplementegd by regulations
ay 41 OFR part 60, "Office of Federal Con-
tract Compliance Programs, Equal Bmploy-
ment Opportunity, Department of Labor."

2. Copeland **Anti-Kicicback' Aect (18 U.S.C.
74 and 40 U.8.C. 2760)—All contracts and sub-
grants in excess of 52000 for construction or
repair awarded by recipients and subrecipl-
ents shall include & provision for compliance
with the Copeland “‘Antd-Kickback' Act (18
U.5.C. 874), as supplemented by Departiment
of Labor regulations (28 OFR part 3, “Con-
tractors and Subecontracters on Public Build-
ing or Public Work Financed in Whole or in
Part py Loans or Grants from the United
Btates'), The Act provides that each con-
tractor or subracipient shall be profibited
from inducing, by any means, any Derson
employed in the construction, completion, or
repair of public worlk, to give up any part of
the compensation to which he is otherwise
entifled. The recipient shall report all sus-
pected or reported violations to the Federal
awarding agency.

3. Davis-Bacon Act, us amended (40 U.5.C.
270c to a-7)—When required by Federal pro-
gram legisiation, all construction contracts
awarted by the reciplents and subreclpients
of more than $200¢ shall include a previslon
for compliance with the Davls-Bacon Act (40
U.8.0. 2762 to a-T) and as supplemented by
Department of Labor regulations (29 OFR
part 5, "Labor Standards Provisions Applica-
bie to Contracts Governing Federally Ti-
nanced and Assisted Construction™), Under
this sot, contractors shall be reguired to pay
wages to laborers and mechanics at a rate
not lesy than the minimum wages specilied
in a wage determination made by the Sec-
retary of Labkor. ln addition, contractors
shall be requlred Lo pay wages not less than
once a week. The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicisation and the award of & contract shall
be conditlenetl upon the acceptance of the
wage determination. The recipient shall re-
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port all suspected or reported vielatlons to
the Federal awarding agency.

4. Comtrict Work Hours and Sofedy Slandards
Act (40 U.5.C. 327-313)—Where applicable, all
contracts awarded by recipients in excess of
$2000 for construction contracts and in ex-
cess of $2600 for other contracts that involve
the smployment of mechanles or iaborers
shall include a provigion for compliance with
secbions 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.0.
327-333), as supplemented by Department of
Lahor regulations (289 OFR part 5). Under ssc-
tion 102 of the Act, each conbractor shall be
required to compute the wages of avery me-
chanic and laborer on the basls of a standard
work week of 40 hours. Work 1n excess of the
standard work week is permissible provided
that the worker is compensated at a rate of
not lass than 1% times the basic rate of pay
for all hours worked in excess of 40 hours in
the work week, Section 107 of the Act is ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work In swrroundings or under working
conditions which are wnsanitary, hasardous
or dangerous, ‘These requirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily available on the
opsn markei, or contracts for transportation
or transmission of intelligence.

5. Rights te Imventions Made Under a Con-
tract or Agreemeni-——Contracts or agreemsnts
for the performance of experimental, devel-
opmental, or regearch work shall provide for
the rights of the Faederal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights So
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreaments,” and any {mplementing regula-
tions issued by the awarding agency.

8 Clean Afr Acl (42 U.S.C. M0 el seq.) and
the Federai Water Pollution Control Act (33
U.5.C. 1251 et seq.), as umended—Contracts
and subgrants of amounts in excess of
3100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tlons issued pursuant to the Clean Ailr Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U,S.C.
1261 el seq.). Violations shall be reporied to
the IFederal awarding agency and the Re-
gional Office of the Environmental Prolec-
Lion Agency (EPA).

7. Byrd Anti- Lobbying Amendment (3} U.5.C.
1352)—Contractors whe apply or bid for an
award of $100,000 or more shall [ile the re-
guiregd certification. Kach tier certilies bo
the tier above that 1t will not and has not
used IFFederal appropriated funds to pay any
person or crganization for Influencing or at-
tempting to influence an officer or employes
ol any agency, a membaer of Congress, officer

or empioyee of Congress, or an employee ol a

e
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member of Congrass In connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S8.C. 1352, Each
tiar ghall also disclose any lobbying with
non-Fedsral funds that takes place in con-
naction with obtaining any Pederal award.
Such disclosures are forwardsd from tler to
tier up to the recipient.

8. Debarment and Suspension (E.0.8 12549
and 12089--A ocontract award with an
amount sxpected to egual or excesd $256,000
and oartain other contract awards (see 2 CFR
180.220) shall not be made to parties listed on
the government-wide Excluded Parties Liat
System, in acoordance with the OMB guide-
lines at 2 CPR part 18¢ that implement B.0.8
19549 (3 OPFR,. 1986 Clomp,, p, 189) and 126089 (3
CFR, 1989 Comp., ». 235), “Debarment and
Suspension.” The Bxeluded Parties List Sys-
tem contains the names of parties debarred,
suspended, or otherwise excluded by agen-
cies, &8 well as parties dsclared insligible
under statutory or regulatory authority
other than E.O. 12548,

[69 FR 26281, May 11, 2004, as amended at 70
FR 51879, Aug. 31, 2005]

PARTS 216-219 [RESERVED]

PART 220—CQOST PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-2T1)

Ses,

220.5 Purpose.

220.10 Scope.

220.15 Policy.

220,20 Apploabllity.

270.25 OMBE responsibiltigies.

220.30 Federal agency responsibilities.

220.35 FEffective date of changes,

220.40 Relationghip to previous issuance.

290,45 Information ocontact.

APPENDIX A TO PART 220—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO GRANTS,
CONTRACTS, AND OTHER AGREEMENTS WITH
EDUCATIONAL INSTITUTIONS

AUTHORITY: 31 U.8.C. 603; 31 U.5.5. 1111; 41
U.8.C. 405; Reorganization Plan No. 2 of 197G;
E.Q. 11541, 36 FR 10737, 3 OFR, 1966-1970C, p.
9249,

SOURCE: T0 PR 51881, Aug. 31, 2005, unless
otherwise noted,

§220,6 Purpose.

This part establishes principles for
determining costs applicable to grants,
contracts, and other agreements with
educational institutions.
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§220,10 Secope.

The principles in this part deal with
the subject of cost determination, and
malke no attempt to identify the cir-
cumstances or dictate the extent of
agency and institutional participation
in the financing of a particular project.
Provision for profit or other increment
above cost 18 outside the Bcope of this

part.

§220.16 Policy.

The principles in this part are de-
signed to provide that the Federal Gov-
ernment bear 1bts fair ghare of fotal
costs, determined in accordance with
generaily accepted accounting prin-
ciples, except where restricted or pro-
hibited by law. Agencles are not ex-
pected Go place additional restrictions
on individual items of cost. The suc-
cessful application of cost accounting
principles requires development of mu-
tual understanding between represent-
atives of educational institutions and
of the Federal Government as to their
scope, implementation, and interpreta-
tion.

§220.20 Applicability.

{a) All Federal agencies that sponsor
regearch and development, tratning,
and other work at educational institn-
tions shall apply the provisions of Ap-
pendix A bto this part in determining
the costs incurred for such work. The
principles shall also be used as a guide
in the pricing of fixed price or lump
sum agreements.

{b) Bach federal agency that awards
defense-related contracts o & Feder-
ally Funded Research and Development
Conter {(FFRDC) associated with an
educational institution shall require
the PPRDC to comply with the Cost
Accounting Standards and with the
rules and regulations tssued by the
Cont Accouniing Standards Board and
set forth in 47 CIPR part 99.

§220.25 OMB responsibilities.

OMB is responsible for:

(a) Issuing and mainbaining the guid-
ance in this part.

(b) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficlient
implementation.

ATTACHMENT {2
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CIRCULAR NO. A-122
Revised May 10, 2004

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Cost Principles for Non-Profit Organizations

This Circular establishes principles for determining coests of

1. Purpose.
It dces

grants, contracts and other agreements with non-profit organizations.
not apply to colleges and universities which are covered by Cffice of Management
and Budget (OMB) Circular A-21, "Cost Principles for Educational Institutions";
State, local, and federally-recognized Indian tribal governments which are
covered by OMB Circular A-87, "Cost Principles for State, Local, and Indian
Tribal Governments"; or hospitals. The principles are designed to provide that
the Federal Government bear its fair share of costs except where restricted or
prohibited by law. The principles do not attempt to prescribe the extent of
cost sharing or matching on grants, contracts, or other agreements. However,
such cost sharing or matching shall not be accomplished through arbitrary
limitations on individual cost elements by Federal agencies. Provision for
profit or other increment above cost is outside the scope of this Circular.

2. Supersession. This Circular supersedes cost principles issued by individual
agencies for non-profit organizations.

3. BApplicability.

a. These principles shall be used by all Federal agencies in determining
the costs of work performed by non-profit organizations under grants,
cooperative agreements, cost reimbursement contracts, and other contracts in
which costs are used in pricing, administration, or settlement. All of these
instruments are hereafter referred to as awards. The principles do not apply to
awards under which an organization is not required to account to the Federal

Government for actual costs incurred.

b. All cost reimbursement subawards (subgrants, subcontracts, etc.) are

subject to those Federal cost principles applicable to the particular
organization concerned. Thus, if a subaward is to a non-profit crganization,

this Circular shall apply; if a subaward is to a commercial crganization, the
cost principles applicable to commercial concerns shall apply; 1f a subaward is
to a college or university, Circular A-21 shall apply; if a subaward is to a
State, local, or federally-recognized Indian tribal government, Circular A-87

shall apply.
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4. Definitions.

a. Non-profit organization means any corporation, trust, assoclation,
cooperative, or other organization which:

(1) is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(2} is not organized primarily for profit; and

{3} uses its net proceeds to malntain, improve, and/or expand its
cperations. For this purpose, the term "non-profit organization" excludes (i)
colleges and universities; (ii) hospitals; (iii) State,. local, and federally-
recognized Indian tribal governments; and (iv) those
non=profit organizations which are excluded from coverage of this Circular in
accordance with paragraph 5.

k. Prior approval means securing the awarding agency's permission in
advance to incur cost for those items that are designated as reguiring prior
approval by the Circular. Generally this permission will be in writing. Where
an item of cost requiring prior approval is specified in the budget of an award,
approval of the budget constitutes approval of that cost.

5. EBxclusion of some non-profit organizations. Some non-profit organizatiens,
because of their size and nature of operations, can be considered to be similar
to commercial concerns for purpose of applicability of cost principles. Such
non-profit organizations shall operate under Federal cost principles applicable
tc commercial concerns. A listing of these organizations is contained in
Attachment C. Other organizations may be added from time to time.

6. Responsibilities. Agencies responsible for administering programs that
invelve awards to non-profit organizations shall implement the provisions of
this Circular. Upon request, implementing instructicn shall be furnished to
OMB. Agencies shall designate a liaison official to serve as the agency
representative on matters relating to the implementation of this Circular. The
name and title of such representative shall be furnished te OMB within 30 days
of the date of this Circular.

7. Attachments. The principles and related policy guides are set forth in the
following Attachments:

Artachment A - General Principles
Attachment B - Selected Items of Cost
Attachment C - Non-Profit Organizations Not Subject To This Circular

8. Reguests for exceptions. OMB may grant exceptions to the regquirements of
this Circular when permissible under exristing law. However, 1in the interest of
achieving maximum uniformity, exceptions will be permitted only in highly
unusual circumstances.

9. Effective Date. The provisions of this Circular are effective immediately.
Implementation shall be phased in by incorperating the previsions into new
awards made after the start of the c¢rganization's next fiscal year. For
existing awards, the new principles may be applied if an organization and the
cognizant Federal agency agree. Earlier implementation, cr a delay in
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implementation of individual provisions, is alsoc permitfed by mutual agreement
between an organization and the cognizant Federal agency.

Further information concerning this Circular may be obtained by

10. Ingquiries.
Washington, DC

contacting the Office of Federal Financial Management, OME,
20503, telephone (202) 395-3993.
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ATTACHMENT A
Circular No. A-122

GENERAL FRINCIPLES
A. Basic Considerations

1. Compesition of total costs. The total ceost of an award is the sum of
the allowable direct and allocable indirect costs less any applicable credits.

2. Factors affecting allowability of costs. To be allowable under an
award, costs must meet the following general criteria:

a. Be reasonable for the performance of the award and bhe allocable
theretc under these principles.

b. Conform to any limitations or exclusions set forth in these
principles or in the award as to types or amount of cost items.

c. Be consistent with policies and procedures that apply uniformly
to both federally-financed and other activities of the organization.

d. Be accorded consistent treatment.

€. Be determined in accordance with generally accepted accounting
principles (GAAPY.

f. Not be included as a cost or used to meet cost sharing or
matching requirements of any other federally-financed program in either the
current or a priocr period.

g. Be adeguately documented.

3. Reasonable costs. A ¢ost 1s reasonable if, in its nature or amount,
it does not exceed that which would be incurred by a prudent person under the
circumstances prevalling at the time the decision was made to incur the costs.
The question of the reasonableness of specific costs must be scrutinized with
particular care in connection with crganizations or separate divisions thereof
which receive the preponderance of their support from awards made by Federal
agencies, In determining the reasonablieness of a given cost, conslderation
shall be given to:

a. Whether the cost is of a type generally recognized as ordinary
and necessary for the operation of the organization or the performance of the
award.




b. The restraints or requirements imposed by such facters as
generally accepted sound business practices, arms length bargaining, Federal and
State laws and regqulations, and terms and conditions of the award.

c. #hether the individuals concerned acted with prudence in the
circumstances, considering their respensibilities to the organization, its
members, employees, and clients, the public at large, and the Federal

Government .

d. Significant deviations from the established practices of the
organization which may unjustifiably increase the award costs.

4, Allocakble costs.

a. A cost is allocable to a particular cost objective, such as a
grant, contract, project, service, or other activity, in accordance with the
relative benefits received. A cost is allocable to a Federal award if it is
treated consistently with other costs incurred for the same purpose in like

circumstances and if it:

{1} Is incurred specifically for the award.

(2) Benefits both the award and other work and can be
distributed in reasonable proportion to the benefits received, or

{3) Is necessary to the overall operation of the organizatien,
although a direct relationship to any particular cost objective cannot be shown.

b. Any cost allocable to a particular award or other cost objective

under these principles may not be shifted to other Federal awards teo covercome
funding deficiencies, or te avoid restrictions imposed by law or by the terms of

the award.

5. BApplicabkle credits.

a. The term applicable credits refers to those receipts, or
reduction of expenditures which operate to offset or reduce expense items that
zre allocable to awards as direct or indirect costs. Typical examples of such
transactions are: purchase discounts, rebates or allowances, recoveries or
indemnities on losses, insurance refunds, and adjustments of overpayments or
erroneous charges. To the extent that such credits accruing or received by the
organizaticn relate to allowable cost, they shall be credited to the Federal
Government either as a cost reduction or cash refund, as appreopriate.

b. In some instances, the amounts received from the Federal
Government to finance organizational activities or service operations should be
treated as applicable credits. Specifically, the concept of netting such credit
items against related expenditures should be applied by the organization in
determining the rates or amounts to be charged to Federal awards tor services
rendered whenever the facilities or other resources used in providing such
services have been financed directly, in whole or in part, by Federal funds.

c. For rules covering program income (i.e., gress income earned
from federally-supported activities) see Sec. .24 of Office of Management and
Budget (OMB) Circuiar A-110, "Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and Other Non-

Profit Organizations."
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6. Adwvance understandings. Under any given award, the reasonableness and
allocability of certain items of costs may be difficult to determine. This is
particularly truve in connection with organizations that receive & preponderance
of their support from Federal agencies. In order to avoid subsequent
disallowance or dispute based on unreasonableness or nonallocability, it is
often desirable to seek a written agreement with the cognizant or awarding
agency in advance of the incurrence of special or unusuval costs. The absence of
an advance agreement on any element of cost will nct, in itself, affect the
reasonableness or allocability of that element.

7. Conditional exemptions.

a. OMB authorizes conditional exemption from CMB administrative
requirements and cost principles circulars for certain Federal programs with
statutorily-authorized consclidated planning and consclidated administrative
funding, that are identified by a Federal agency and approved by the head of
the Executive department or establishment. A Federal agency shall consult with
OMB during its consideration of whether to grant such an exemption.

b. To promote efficiency in State and local program administration,
when Federal non-entitlement programs with common purpeses have specific
statutorily-authorized consolidated planning and consolidated administrative
funding and where most of the State agency's resources come from non-Federal
sources, Federal agencies may exempt these covered State-administered, non-
entitlement grant programs from certain OMB grants management requirements. The
exemptions would be from all but the allocability of costs provisions of OMB
Circulars A-87 {Attachment A, subsection C.3}, "Cost Principles for State,
Local, and Indian Tribal Governments," A-21 (Section C, subpart 4), "Cost
Principles for Educational Institutions," and A-122 (Attachment A, subsection
4.4}, "Cost Principles for Non-Profit Organmizations,” and from all of the
administrative requirements provisions of OMB Circular A-110, "Uniform
Administrative Requirements for Grants and Agreements with Institutions of
Higher Bducation, Hospitals, and Other Non-Profit Organizations," and the
agencies' grants management common rule.

c. When a Federal agency provides this flexibility, as a
prereguisite to a State's exercising this option, a State must adopt its own
written f£iscal and administrative requirements for expending and accounting for
all funds, which are censistent with the provisions of OMB Circular A-87, and
extend such policies to all subrecipients. These fiscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions,
Costs are reascnable and necessary for operating these programs, and funds are
not be used for general expenses required to carry out other responsibilities of
2 State or its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identified specifically with a
particular final cost objective, i.e., a particular award, project, service, or
other direct activity of an organization. However, a cost may not be assigned
to an award as a direct cost if any other cost incurred for the same purpose, in
like circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned directly thereto. Costs identified specifically with other final cost

g A TACHMENT e
oacE B OF .25 PAGES




objectives of the organization are direct costs of those cost objectives and are
not to be assigned to other awards directly or indirectly.

2. BAny direct cest of a minor amount may be treated as an indirect cost
for reasons of practicality where the accounting treatment for such cost is
consistently applied to all final cost cbjectives.

3. The cost of certain activities are not allowable as charges to Federal
awards (see, for example, fundraising costs in paragraph 17 of Attachment B).
However, even though these costs are unallowable for purposes of computing
charges to Federal awards, they nonetheless must be treated as direct costs for
purposes of determining indirect cest rates and be allocated their share of the
organization's indirect costs if they represent activities which (1) include the
salaries of persomnel, (2) occupy space, and (3] benefit from the organization's

indirect costs.

4. The costs of activities performed primarily as a service to members,
clients, or the general public when significant and necessary to the
organization's mission must be treated as direct costs whether or not allowable
and be allocated an eguitable share of indirect costs. BSome examples of these

types of activities include:

a. Maintenance of membership rolls, subscriptions, publications,

and related functions.

b. Providing services and information to members, legislative or

administrative bodies, or the public.

c. Promeotion, lobbying, and other forms of public relations.

d. Meetings and conferences except these held to conduct the
general administration of the organization.

e. Maintenance, protection, and investment of special funds not

used in operation of the organization.

f. Administration of group benefits on behalf of members or
clients, including life and hospital insurance, annuity or retirement plans,

financial aid, etc.

C. Indirect Costs

1. Indirect costs are those that have heen incurred for common or joint
objectives and cannot be readily identified with a particular final cost
objective. Direct cost of minor amounts may be treated as indirect costs under
the conditions described in subparagraph B.Z. After direct costs have been
determined and assigned directly to awards or other work as appropriate,

indirect costs are those remaining to be allocated to benefiting cost
A cost may not be allocated to an award as an indirect cost 1f any

objectives.
in like circumstances, has been

other cost incurred for the same purpose,
agssigned to an award as a direct cost.

2. Because of the diverse characteristics and accounting practices of
non-profit corganizations, it is not possible to specify the types of cost which
may be classified as indirect cost in all situations. However, typical examples
of indirect cost for many non-profit organizations may include depreciation or

T T AGHMENT o e




use allowances on buildings and equipment, the costs of operating and
maintaining facilities, and general administration and general expenses, such as
the salaries and expenses of executive officers, personnel administration, and
accounting.

3. Indirect costs shall be clasgified within two broad categories:
"Facilities" and "Administration." '"Facilities" is defined as depreciation and
use allowances on buildings, equipment and capital improvement, interest on debt
associated with certain buildings, equipment and capital improvements, and
operations and maintenance expenses. "Administration” is defined as general
administration and general expenses such as the directer's office, accounting,
personne)l, library expenses and all other types of expenditures not listed
specifically under one of the subcategories of "Facilities" (including cross
allocations from other pools, where applicable}. See indirect cost rate
reporting requirements in subparagraphs D.2.e and D.3.g.

D. Allocation of Indirect Costs and Determination of Indirect Cost Rates

1. General.

a. Where a non-profit organization has only one major function, or
where all its major functions benefit from its indirect costs to appreoximately
the same degree, the allocation of indirect costs and the computation of an
indirect cost rate may be accomplished through simplified allocation procedures,
as described in subparagraph 2.

b. Where an organization has several major functions which benefit
from its indirect costs in varying degrees, allocation of indirect costs may
require the accumulation of such costs into separate cost groupings which then
are allocated individually to benefiting functions by means of a base which best
measures the relative degree of benefit. The indirect costs allocated to each
function are then distributed to individual awards and other activities included
in that function by means of an indirect cost rate(s).

c. The determination of what constitutes an organization's major
functions will depend on itfs purpose in being; the types of services it renders
to the public, its clients, and its members; and the amount of effort it devotes
to such activities as fundraising, public information and membership activities,

d. Specific methods for allocating indirect costs and computing
indirect cost rates along with the conditions under which each method should be
used are described in subparagraphs 2 through 5.

e. The base period for the allocaticn of indirect costs is the
pericd in which such costs are incurred and accumulated for allocation to work
performed in that period. The base pericd normally should coincide with the
organization’s fiscal year but, in any event, shall be so selected as to aveid
inequities in the allocation of the costs.

Z. Simplified allocation method.

a. Where an organization's major functions benefit from its
indirect costs to approximately the same degree, the allocation of indirect
costs may be accomplished by (i) separating the organization's total costs for
the base period as either direct or indirect, and (ii) dividing the total
allowable indirect costs (net of applicable credits) by an eguitable
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distribution base. The result of this process is an indirect cost rate which is
used to distribute indirect costs to individual awards. The rate should be
expressed as the percentage which the total amount of allowable indirect custs
bears to the base selected. This method should alsc be used where an
organization has only one major function encompassing & number cof individual
projects or activities, and may be used where the level of Federal awards tc an

organization is relatively small.

b. Both the direct costs and the indirect costs shall exclude
capital expenditures and unailowable costs. However, unallowakle costs which
represent activities must be included in the direct costs under the conditions

described in subparagraph B.3.

c. The distribution base may be total direct costs (excluding
capital expenditures and other distorting items, such as major subcontracts or
subgrants), direct salaries and wages, or other base which results in an
equitable distriburion. The distribution base shall generally exclude
participant support costs as defined in paragraph 32 of Attachment B.

d. Except where a special rate(s) is required in accordance with
subparagraph %, the indirect cost rate developed under the above principles is
applicable to all awards at the organization, If a special rate(s) is required,
appropriate modifications shall be made in order to develop the special rate(s}.

e. For an organization that receives more than $10 million in
Federal funding of direct costs in a fiscal year, a breakout of the indirect
cost component into two broad categories, Facilities and Administration as
defined in subparagraph C.3, is reguired. The rate in each case shall be stated
as the percentage which the amount of the particular indirect cost category
(i.e., Facilities or Administration) is of the distribution base identified with

that category.
3. Multiple allocation base method

a. General. Where an organization's indirect costs benefit its
major functions in varying degrees, indirect cests shall be accumulated into
separate cost groupings, as described in subparagraph b. Bach grouping shall
then be allocated individwually to benefitting functions by means of a base which
best measures the relative benefits. The default allocation bases by cost pool

are described in subparagraph c.

b. Identification of indirect costs. Cost groupings shall be
established s0 as to permit the allocation of each grouping on the basis of
bhenefits provided to the major functions. Each grouping shall constitute a pool
of expenses that are of like character in terms of functions they benefit and in
terms of the allocation base which best measures the relative benefits provided

The groupings are classified within the two broad categories:

to each function.
The

"Facilities" and "Administration," as described in subparagraph C.3.
indirect cost poocls are defined as follows:

{1} Depreciation and use allowances. The expenses under thils
heading are the porticn of the costs of the organization's buildings, capital
improvements to land and buildings, and equipment which are computed in
accorclance with paragraph 11 of Attachment B ("Depreciation and use

allowances™) .,

e (.
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{2} Interest. Interest on debt asscociated with certain
buildings, equipment and capital improvements are computed in accordance with
paragraph 23 of Attachment B {("Interest").

(3) Operation and maintenance expenses. The expenses under
this heading are those that have been incurred for the administration,
operation, maintenance, preservation, and protection of the organization's
physical plant. They include expenses normally incurred for such items as:
janitorial and utility services; repairs and ordinary or normal alteraticns of
buildings, furniture and eguipment; care of grounds; maintenance and cperation
of buildings and other plant facilities; security; earthquake and disaster
preparedness; environmental safety; hazardous waste disposal; property,
liability and other insurance relating to property; space and capital leasing;
facility planning and management; and, central receiving. The cperation and
maintenance expenses catagory shall also include its allocable share of fringe
benefit costs, depreciation and use allowancesg, and interest costs.

(4) General administration and general expenses. The expenses
under this heading are those that have been incurred for the overall general
exacutive and administrative offices of the organization and other expenses of a
general nature which do not relate solely to any major function of the
organization. This category shall alsc include its allocable share of fringe
benefit costs, operation and maintenance expense, depreciation and use
allowances, and interest costs. Examples of this category include central
offices, such as the director's office, the office of finance, business
services, budget and planning, personnel, safety and risk management, general
counsel, management information systems, and library costs.

In develeoping this cost pool, special care should be exercised to ensure that
costs incurred for the same purpose in like circumstances are treated
consistently as either direct or indirect costs. For example, salaries of
technical staff, project supplies, project publication, telephone toll charges,
computer cests, travel costs, and specilalized services costs shall be treated as
direct costs wherever identifiable to a particular program. The salaries and
wages of administrative and pooled clerical staff should normally be treated as
indirect costs. Direct charging of these costs may be appropriate where & major
proiect or activity explicitly requires and budgets for administrative or
clerical services and other individuals involved can be identified with the
program or activity. Items such as office supplies, postage, local telephone
costs, periodicals and memberships should normally be treated as indirect costs.

¢, Allocation bases. Actual conditions shall be taken into account
in selecting the base to be used in allocating the expenses in each grouping to
benefitting functions. The essential consideration in selecting a method or a
base is that it is the one best suited for assigning the poocl of costs to cost
chjectives in accordance with benefits derived; a traceable cause and effect
relationship; or logic and reason, where neither the cause nor the effect of the
relationship is determinable. When an allocation can be made by assignment of a
cost grouping directly to the function benefited, the allocation shall be made
in that manner. When the expenses in a cost grouping are more general in nature,
the allocation shall be made through the use of a selected base which produces
results that are eguitable to both the Federal Government and the organization.
The distribution shall be made in accordance with the bases described herein
unless it can be demonstrated that the use of a different base would result in a
more equitable allocation of the costs, or that a more readily available base
would not increase the costs charged to sponsored awards. The results of

TTACHMENT ...

12 .
once 1% oF .25 PAGES




special cost studies (such as an engineering utility study) shall not be used to
determine and allocate the indirect costs to sponsored awards.

(1) Depreciation and use allowances. Depreciation and use
allowances expenses shall be allocated in the following manner:

{a) Depreciation or use allowances on buildings used
exclusively in the conduct of a single function, and on capital improvements and
equipment used in such buildings, shall be assigned to that function.

{b) Depreciation or use allowances on buildings used for
mere than one function, and on capital improvements and equipment used in such
buildings, shall be alleocated to the individual functiens performed in each
building on the basis of usable square feet of space, excluding common areas,
such as hallways, stairwells, and restrooms.

(¢) Depreciation or use allowances on buildings, capital

improvements and eguipment related space (e.g., individual rooms, and
laboratories) used jointly by more than one function (as determined by the users

of the space) shall be treated as follows. The cost of each jointly used unit
of space shall be allecated to the benefitting functions on the basis of:

(i) the employees and other users on a full-time
equivalent (FTE) basis or salaries and wages of those individual functions
benefitting from the use of that space; or

(ii) organization-wide employee FTEs or salaries
and wages applicable to the benefitting functions of the organization.

(d) Depreciation or use allowances on certain capital
improvements to land, such as paved parking areas, fences, sidewalks, and the
like, not included in the cost of buildings, shall be allocated to user
categories on a FTE basis and distributed to mejor functions in proportion to
the salaries and wages of all employees applicable to the functions.

(2) Interest. Interest costs shall be allocated in the same
manner as the depreciation or use allowances on the buildings, eguipment and
capital equipments to which the interest relates.

{3) Operation and maintenance expenses. Operation and
maintenance expenses shall be allocated in the same manner &s the depreciation

and use allowances.

|4) General administration and general expenses. General

administration and general expenses shall be allocated to bepefitting functions

based on modified total direct costs {MTDC), as described in subparagraph D.3.f.
The expenses included ir this category could be grouped first according toc majoer
functions of the organization to which they render services or provide benefits.
The aggregate expenses of each group shall then be allocated to benefitting

functions based on MTDC,

d. OCrder of distribution.

{1) Indiresct cost categories consisting of depreciation and
use allowances, interest, operation and maintenance, and general administration
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and general expenses shall be allocated in that order to the remaining indirect
cost categories as well as to the major functions of the crganization. Other
cost categories could be allocated in the order determined to be most
appropriate by the organization. When cross allocation of costs is made as
provided in subparagraph {2), this order of allocation does not apply.

(2) Normally, an indirect cost category will be considered
closed once it has been allocated to other cost objectives, and costs shall not
be subsequently allocated to it, However, & cross allocation of costs between
two or more indirect costs categories could be used if such allocation will
result in a more equitable allocation of costs. If a cross allocation is used,
an appropriate modification to the composition of the indirect cost categories
is required.

e. Applicaticn of indirect cost rate or rates. Except where a
special indirect cost rate(s) is required in accordance with subparagraph D.5,
the separate groupings of indirect costs allocated to each major function shall
be aggregated and treated as a common pool for that function. The costs in the
common pool shall then be distributed to individual awards included in that
function by use of a single indirect cost rate.

f. Distribution basis. Indirect costs shall be distributed to
applicable sponsored awards and other benefitting activities within each major
function on the basis of MTDC. MTDC consists of all salaries and wages, fringe
benefits, materials and supplies, services, travel, and subgrants and
subcontracts up to the first 529,000 of each subgrant or subcontract {(regardless
of the period covered by the subgrant or subcontract). Equipment, capital
expenditures, charges for patient care, rental costs and the portion in excess
of 325,000 shall bhe excluded from MIDC. Participant support ccsts shall
generally be excluded from MTDC. Other items may only be excluded when the
Federal cost cognizant agency determines that an exclusion is necessary to avoid
a serious Inequity in the distribution of indirect costs.

g. Individual Rate Components. An indirect cost rate shall be
determined for each separate indirect cost pool develcped. The rate in each
case shall bhe stated as the percentage which the amount of the particular
indirect cost pool is of the distribution base identified with that pocl. Fach
indirect cost rate negotiation or determination agreement shall include
development of the rate for each indirect cost pool as well as the overall
indirect cost rate. The indirect cost pools shall be classified within two
broad categories: "Facilitles" and "2dministration,™ as described in
subparagraph C.3.

4. Direct allocation method,

a. Some non-profit organizations treat all costs as direct costs
except general administration and general expenses. These organizations
generally separate their costs into three basic categories: {i) General
administration and general expenses, (ii) fundraising, and (iii) other direct
functions (including projects performed under Federal awards). Joint costs,
such as depreciation, rental costs, operation and malintenance of facilities,
telephone expenses, and the like are prorated individually as direct costs to
each category and to each award or other activity using a base most appropridcte
to the particular cost being prorated.

b. This method is acceptable, provided each joint cost is prorated
using a base which accurately measures the benefits provided to each award sr
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other activity. The bases must be established in accordance with reasonable
criteria, and be supported by current data. This method is compatible with the
Standards of Accounting and Financial Reporting for Voluntary Health and Welfare
Organizations issued jointly by the National Health Council, Inc., the National
Assembly of Voluntary Health and Social Welfare Organizations, and the United

Way of America.

c. Under this method, indirect costs consist exclusively of general
administration and general expenses. In all other respects, the corganization's
indirect cost rates shall be computed in the same manner as that described in

subparagraph 2.

5. Special indirect cost rates. In some instances, a single indirect
cast rate for all activities of an organization or for each major function of
the organization may not be appropriate, since it would not take into account
these different factors which may substantially affect the indirect costs
applicable to a particular segment of work. For this purpose, a particular
segment of work may be that performed under a single award or it may consist of
work under a group of awards performed in a common environment. These factors
may include the physical location of the work, the level of administrative
support required, the nature of the facilities or other resources employed,
scientific disciplines or technical skills involved, the organizational
arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears to generate a significantly
different level of indirect costs, provisions should be made for a separate
indirect cost pool applicable to such work. The separate indirect cost pool
should be developed during the course of the regular allocation process, and the
separate indirect cost rate resulting therefrom should be used, provided it is
determined that (i) the rate differs significantly from that which would have
been obtained under subparagraphs 2, 3, and 4, and {ii)} the volume of work tec
which the rate would apply is material.

the

E. Negotiation and Approval of Indirect Cost Rates

1. Definitions. As used in this section, the following terms have the

meanings set
forth below:

a. Cognizant agency means the Federal agency responsible for
negotiating and approving indirect cost rates for a non-profit organization on

behalf of all TFederal agencies.

b. Predetermined rate means an indirect cost rate, applicable to a
specified current or future period, usually the organization's fiscal year. The
rate 1s based on an estimate of the costs to be incurred during the period. A
predetermined rate is not subject to adjustment.

¢. Fixed rate means an indirect cost rate which has the same
characteristics as a predetermined rate, except that the difference between the
estimated costs and the actual costs of the period covered by the rate is
carried forward as an adjustment to the rate computation of a subsequent period.

d. TFinal rate means an indirect cost rate applicable to a specified

past period which is based con the actual costs of the period. BA final rate is

not subject to adjustment.

)
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e, Provisional rate or billing rate means a temporary indirect cost
rate applicable to a specified period which is used for funding, interim
reimbursement, and reporting indirect costs on awards pending the establishment
of a final rate for the period.

f. Indirect cost proposal means the documentation prepared by an
organization to substantiete its claim for the reimbursement of indirect costs.
This proposal provides the basis for the review and negotiation leading te the
establishment of an organization's indirect cost rate.

g. Cost objective means a function, organizational subdivision,
contract, grant, or other work unit for which cost data are desired and for
which provision is made to accumulate and measure the cost of processes,
projects, jobs and capitalized projects.

Z. Negotiation and approval of rates.

a. Unless different arrangements are agreed to by the agencies
concerned, the Federal agency with the largest dollar value of awards with an
organization will be designated as the cognizant agency for the negotiation and
approval of the indirect cost rates and, where necessary, other rates such as
fringe benefit and computer charge-out rates. Once anh agency is assigned
cognizance for a particular non-profit organization, the assignment will not be
changed unless there is a major long-term shift in the dollar volume of the

Federal awards to the organization. 2ll concerned Federal agencies shall be
given the cpportunity te participate in the negotiation process but, after a
rate has been agreed upcon, it will be accepted by all Federal agencies. When a

Federal agency has reason to believe that special operating factors affecting
its awards necessitate special indirect cost rates 1n accordance with
subparagraph D.5, it will, prior to the time the rates are negotiated, notify
the cognizant agency,

b. A non-preofit organization which has not previously established
an indirect cost rate with a Federal agency shall submit its initial indirect
cost proposal immediately after the organization 1s advised that an award will
be made and, in no event, later than three months after the effective date of

the award.

€. Organizations that have previously established indirect cost
rates must submit a new indirect cost proposal to the cognizant agency within
5ix months after the close of each fiscal year.

d. & predstermined rate may be negotiated for use on awards where
there is reasonable assurance, based on past experience and reliable projection
of the organization's costs, that the rate is not likely to exceed a rate based
on the organization's actual costs.

e. Fixed rates may be negotiated where predetermined rates are not
considered appropriate. A fixed rate, however, shall nct be negotiated if (i)
all or a substantial portion of the organization’'s awards are expected to expire
before the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federal work at the organization is too erratic to permit an equitable
carry-forward adjustment; or (iii) the organization's operaticns fluctuate
significantly from year to year.

f. Provisional and final rates shail be negotiated where neither
predetermined nor fixed rates are appropriate.
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The results of each negotiation shall be formalized in a written

g.
The

agreement between the ceognizant agency and the non-profit corganization.
cognizant agency shall distribute copies of the agreement to all concerned

Federal agencies.

h. If a dispute arises in a negotiation of an indirect cost rate
between the cognizant agency and the non-profit organization, the dispute shall
be resolved in accordance with the appeals procedures of the cognizant agency.

i. To the extent that preblems are encountered among the Federal
agencies in connection with the negotiation and approval process, OMB will lend
assistance as required to resolve such problems in a timely manner.
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ATTACHMENT B
Circular No. A-122

SELECTED ITEMS OF COST
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1. Advertising and public relations costs

2. Adviscory councils
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4, Audit costs and related serviceaes
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4. Contingency provisions

10. Defense and prosecution of criminal and civil proceedings, claims, appeals
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11. Depreciation and use allowances

12. Donations and contributions

13. Employee morale, health, and welifare costs

1q. Entertainment costs

15. Equipment and other capital expenditures

16. Fines and penalties

17. Fund raising and investment management costs

18. Gains and losses on depreciable assets

19. Goods or services for persconal use

20. Heusing and personal living expenses

21. Idle facilities and idle capacity
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23. Interest

24, Labor relations costs
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28. Materials and supplies costs
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34. Patent costs
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47 . Taxes

48. Termination costs applicable to sponsored agreements
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APTACHMENT B
Circular No. A-122

SELECTED ITEMS OF COST

Paragraphs 1 through 53 provide principles to be applied in establishing the
allowability of certain items of cost. These principles apply whether a cost 1s
treated as direct or indirect. Failure tc mention a particular item of cost is
not intended to imply that it is unallowable; rather, determination as to
allowability in each case should be based on the treatment or principles
provided for similar or related items of cost.

1. Adwvertising and public relations costs.

a. The term advertising ccsts means the costs of advertising media and
corollary administrative costs. Advertising media include magazines,
newspapers, radio and television, direct mail, exhibits, electronic or computer

transmittals, and the like.

b. The term public relations includes community relations and means those
activities dedicated to maintaining the image of the non—profit organization or
maintaining or promoting understanding and favorable relations with the
community or public at large or any segment of the public.

c. The only allowable advertising costs are those which are solely for:

{1) The recruitment of personnel required for the performance by the
non-profit organization of obligations arising under a Federal award (See also
Attachment B, paragraph 41, Recruiting costs, and paragraph 42, Relocation
costs);

(2} The procurement of goods and services for the performance of a
Faderal award;

{3) The dispcsal of scrap or surplus materials acquired in the
performance of a Federal award except when non-profit organizatlions are
reimpursed for disposal costs at a predetermined amount; or

(4) Other specific purposes necessary to meet the requirements of
the Federal award.

d. The only allowable public relations costs are:
(1} Costs specifically required by the Federal award;

(?) Costs of communicating with the public and press pertaining to
specific activities or accomplishments which result from performance of Tederal
awards (these costs are considered necessary as part of the outreach effort for

the Federal award); or

(3) Costs of conducting general liaison with news media and
government public relations officers, to the extent that such activities are
limited to communication and liaiscn necessary keep the public informed on
matters of public concern, such as notices of Faderal contract/grant awards,

financial matters, etc.
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e. Costs identified in subparagraphs c and d if incurred for more than
one Federal award or for both sponsored work and other work of the non-profit

are allowable to the extent that the principles in Attachment A,

corganization,
are cbserved.

paragraphs B. (“Direct Costs”) and C. (“Indirect Costs”)
f. Unaliowable advertising and public relatiocns costs include the

following:

(1) A1l advertising and public relations costs other than as
specified in subparagraphs ¢, d, and e;

{2) Costs of meetings, conventions, convocations, or other events
related to other activities of the non-profit organization, including:

(a) Costs of displays, demonstrations, and exhibits;

(b} Costs of meeting rooms, hospitality suites, and other
special facilities used in conjuncticn with shows and other special events; and

Salaries and wages of employees engaged in setting up and

(c)
and providing briefings;

displaying exhibits, making demonstratiocns,

{3) Costs of promotional items and memorabilia, inciuding models,

gifts, and souvenirs:

(4) Costs of advertising and public relations designed solely to
promote the non-profit organization.

2. RAdvisory Councils

Costs incurred by advisory councils or committees are allowable as a direct cost
where authorized by the Federal awarding agency or as an indirect cost where
allocable to Federal awards.

3. Alcoholic beverages. Costs of alcoholic beverages are unallowable.

4. Aundit costs and related services

a The costs of audits required by , and performed in accordance with, the
Single Audit Act, as implemented by Circular A-133, "Audits of States, Local
Governments, and Nen-Profit Organizations” are allowable. Also see 31 USC
7505(b} and section 230 (“Audit Costs”} of Circular A-133.

b. Other audit costs are allowable if included in an indirect cost rate

proposal, or 1f specifically approved by the awarding agency as a direct cost to

an award.

subrecipients who

c. The cost of agreed-upon procedures engagements to monitor
subject to the

are exempted Zfrom A-133 under section 2Z00(d) are allowable,
conditions listed in A-133, section 230 {b)(2}.
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5. Bad debts. Bad debts, including losses (whether actual or estimated)
arising from uncollectable accounts and other claims, related collection costs,
and related legal costs, are unallowable.

6. Bonding costs.

a&. Bonding costs arise when the Federal Government requires assurance
against financial loss to itself or others by reascn of the act or default of
the non-profit organization. They arise also in instances where the non-profit
organization requires similar assurance. Included are such bonds as bid,
performance, payment, advance payment, infringement, and fidelity bonds.

b. Costs of bonding required pursuant to the terms of the award are
allowable.

c. Costs of honding reguired by the non-profit organization in the
general conduct of its aperations are allowable to the extent that such bonding
is in accordance with socund business practice and the rates and premiums are
reasonable under the circumstances.

7. Communication costs. Costs incurred for telephone services, lccal and long
distance telephone calls, telegrams, postage, messenger, electronic or computer
transmittal services and the like are allowable.

8. Compensation for personal services.

a. Definition. Compensation for personal services includes all
compensation paid currently or accrued by the organization for services of
employees rendered during the period of the award (except as otherwise provided
in subparagraph h). It includes, but is not limited to, salarles, wages,
director's and executive committee member's fees, incentive awards, fringe
benefits, pension plan costs, allowances for off-site pay, incentive pay,
location allowances, hardship pay, and cost of living differentials.

k. BAllowability. Except as otherwise specifically provided in this
paragraph, the costs of such compensation are allowable to the extent that:

{1) Total compensation to individual employees is reasonable for the
services rendered and conforms tc the established policy of the organization
consistently applied to both Federal and non-Federal activities; and

{2} Charges t¢ awards whether treated as direct or indirect costs
are determined and supported as reguired in this paragraph.

¢. Reasonableness.

(1} When the organization is predominantly engaged in actlvities
other than those sponsored by the Federal Government, compensation for employees
on federally-sponscred work will be considered reasonable to the extent that it
is consistent with that paid for similar work in the organization’'s other
activities.

{2} When the organization is predominantly engaged in federally-
sponsored activities and in cases where the kind of employees required for the
Federal activities are not found in the crganization's other activities,

2
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compensation for employees on federally-sponsored work will be considered
reasonable to the extent that it is comparable to that paid for similar work in

the labor markets in which the organirzation competes for the kind of employees

involved.

d. Special considerations in determining allowability. Certain
conditions require special consideration and possible limitations in determining
costs under Federal awards where amounts or types of compensation appear
unreasonable. BAmeng such conditions are the following:

(1) Compensation to members of non-profit organizations, trustees,
directors, associates, officers, or the immediate families thereof.
Determination shouwld be made that such compensation is reasonable for the actual
personal services rendered rather than a distribution of earnings in excess of

costs.

{2) Any change in an organization's compensation policy resulting in
a substantial increase in the organization's level of compensation, particularly
when it was concurrent with an increase in the ratio of Federal awards to other
activities of the organization or any change in the treatment of allowability of
specific types of compensaticn due to changes in Federal policy.

e. Unallowable costs. Costs which are unallowable under other paragraphs
of this Attachment shall not be allowable under this paragraph solely on the
basis that they constitute perscnal compensation.

f. Overtime, extra-pay shift, and multi-shift premiums. Premiums for
overtime, extra-pay shifts, and multi-shift work are allowable only with the

prior approval of the awarding agency except:

{1) When necessary to cope with emergencies, such as those resulting
from accidents, natural disasters, breakdowns c¢f equipment, or occasional
operational bottlenecks of a sporadic nature.

(2) When employees are performing indirect functions, such as
administration, maintenance, or accounting.

{3} In the performance of tests, laboratory procedures, or other

similar operations which are continuocus in nature and cannot reasonably be
interrupted or otherwise completed.

(4} When lower overall cost to the Federal Government will result.

g. TIringe benefits.

{1} Fringe benefits in the form of regular compensation paid to
employees during periods of authorized absences from the job, such as vacation
leave, sick leave, military leave, and the like, are allowable, provided such
costs are absorbed by all organization activities in proportion to the relative
amount of time or effort actually devoted to each.

(2) Fringe benefits in the form of empleyer contributions or
expenses for social security, employee insurance, workmen's compensation
insurance, pension plan costs (see subparagraph h), and the like, are allowable,
provided such benefits are granted in accordance with established written

Such benefits whether treated as indirect costs or as

organization policies.
activities in

_direct costs, shall be distributed to particular awards and other

U,
T £
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a manner consistent with the pattern of benefits accruing to the individuals or
group of emplovees whose salaries and wages are chargeable to such awards and
other activities.

(3) {a) Provisicns for a reserve under a self-insurance program
for unemployment compensation or workers' compensation are allowable to the
extent that the provisions represent reasonable estimates of the liabilities for
such compensation, and the types of coverage, extent of coverage, and rates and
premiums would have been allowable had insurance been purchased to cover the
risks. However, provisions for seif-insured liabilities which do not become
payable for more than one year after the provision is made shall not exceed the
present value of the liability.

{(b) Where an organization follows a consistent policy of
expensing actual payments to, or on behalf of, employees or former employees for
unemployment compensation or workers' compensation, such payments are allowable
in the year of payment with the prior approval of the awarding agency, provided
they are allocated to all activities of the organization.

{4) Costs of insurance on the lives of trustees, officers, or other
employees holding pesitions of similar respeonsibility are allowable only to the
extent that the insurance represents additional compensation. The costs of such
insurance when the organization is named as beneficiary are unallowable.

h. Organization-furnished automecbiles. That portion of the cost of
organization-furnished automobliles that relates to personal use by employees
{including transportation to and from work) is unallowable as fringe benefit or
indirect costs regardless of whether the cost is reported as taxable income to
the employees. These costs are allowable as direct costs to sponsored award
when necessary for the performance of the sponsored award and approved by
awarding agencies.

i. Penslon plan costs.

{1} Costs of the organization's pension plan which are incurred in
accordance with the established policies of the corganization are allowable,
provided:

fa) Such pelicies meet the test of reasonableness;
(b} The methods of cost allocation are not discriminatory;

{c) The cost assigned to each fiscal year is determined in
accordance with generally accepted accounting principles (GAAP), as prescribed
in Accounting Principles Board Opinion No. 8 issuved by the American Ianstitute of
Certified Public Accountants; and

’ {d) The costs assigned to a given fiscal year are funded for
all plan participants within six months after the end o¢f that year. However,
increases to normal and past service pension costs caused by a delay in funding
the actuarial liability keyond 30 days after each quarter of the year to which
such costs are assignable are unallowable.

(2} Pension plan termination insurance premiums paid pursuant to the
Emplovee Retirement Income Security Act (ERISA) of 1574 (Pub. L. 93-406) are
allowable. Late payment charges on such premiums are unallowable.
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{3) Exclse taxes on accumulated funding deficiencies and other
penalties imposed under ERISA are unallowable.

j. Incentive compensation. Incentive compensation to employees based on
cost reduction, or efficient performance, suggestion awards, safety awards,
etc., are allowable to the extent that the overall compensation is determined to
be reasconable and such costs are paid or accrued pursuant to an agreement
entered into in good faith between the organization and the employees before the

or pursuant to an established plan followed by the

services were rendered,
an agreement to make such

organization so consistently as tc imply, in effect,
payment.

k. Severance pay.
(1} Severance pay, also commonly referred te as dismissal wages, is

a payment in addition to regular salaries and wages, by organizations to workers
whose employment is being terminated. Costs of severance pay are allowable only
to the extent that in each case, it is reguired by

{a) law,

(b} employer-employee agreement,

(c) established policy that constitutes, in effect,

agreement on the organization's part, or
(d) circumstances of the particular employment.

an implied

(2) Costs of severance payments are divided into two categories as
follows:
(a) Actual normal turnover severance payments shall be
allocated to all activities; or, where the organization provides for a reserve
for normal severances, such method will be acceptable if the charge to current
operations is reasonable in light of payments actually made for normal
severances over a representative past period, and if amounts charged are
allocated to all activities of the organization.

(b} Abnormal or mass severance pay 1s of such a conjectural
nature that measurement of costs by means of an accrual will not achieve eguity
to both parties. Thus, accruals for this purpese are not allowable. However, the
Federal Gevernment recognizes its ohligation to participate, to the extent of
its fair share, in any specific payment. Thus, allowability will be considered
on a case-by-case basis in the event or occurrence.

(c) Costs incurred in certailn severance pay packages (commonly
known as "a golden parachute” payment} which are in an amount in excess of the
normal severance pay paid by the organization to an employee upon termination of
employment and are paid to the employee contingent upon a change in management
control over, or ownership of, the organization's assets are unallowable.

{d) Severance payments to foreign naticonals employed by the
organization outside the United States, to the extent that the amount exceeds
the customary or prevailing practices for the organization ipn the United States
are unallowable, unless they are necessary for the performance of Federal

programs and approved by awarding agencies.

{e) Severance payments to foreign natiocnals employed by the
organization outside the United States due to the termination of the foreign
national as a result of the closing of, or curtailment of activities by, the
organization in that country, are unallowable, unless they are necessary for the
performance of Federal programs and approved by awarding agencies.
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1. Training costs. See paragraph 49.
m. Support of salaries and wages.

{1l) Charges to awards for salaries and wages, whether treated as
direct costs or indirect costs, will be based on documented payrolls approved by
a regponsible official (s} of the organization. The distribution of salaries and
wages to awards must be supported by personnel activity reports, as prescribed
in subparagraph (2), except when a substitute system has been approved in
writing by the cognizant agency. (See subparagraph E.2 of Attachment A.)}

(2) Reports reflecting the distribution of activity of each employee
must be maintained for all staff members (professionals and nonprofessionals)
whose compensation is charged, in whole or in part, directly to awards. 1In
addition, in order to support the allocation of indirect costs, such reports
must also be maintained for other employees whose work involves two or mere
functions or activities if a distripution of thelr compensation between such
functions or activities is needed in the determination of the organization's
indirect cost rate{s) {e.g., an employee engaged part-time in indirect cost
activities and part-time in & direct function!. Reports maintained by non-
profit organizations to satisfy these requirements must meet the following
standards:

{a) The reports must reflect an after-the-fact determination
of the actual activity of esach employee. Budget estimates (i.&., estimates
determined before the services are performed) do not qualify as support for
charges to awards.

(b} Each report must account for the total activity for which
employees are compensated and which is required in fulfilliment of their
obligaticns to the organization.

(c} The repcrts must be signed by the individual employee, or
by a responsible supervisocry official having first hand knowledge of the
activities performed by the employese, that the distribution of activity
represents a reasonable estimate of the actual work performed by the employee
during the periods covered by the reports.

(d) The reports must be prepared at least monthly and must
coincide with one or more pay periods.

{3} Charges for the salaries and wages of nonprofessicnal emplovees,
in addition to the supporting documentation described in subparagraphs (1} and
{(2), must also be supported by records indicating the total number of hours
worked each day maintained in conformance with Department of Labor regulations
implementing the Fair Labor Standards Act (FLSA) {29 CFR Part 516). For this
purpose, the term "nonprofessional employee" shall have the same meaning as
"nonexempt employee," under FLSA.

{4} Salaries and wages of employees used in meeting cost sharing or
matching requirements on awards must be supperted in the same manner as salaries
and wages claimed for reimbursement from awarding agencies.

9. Contingency provisions. Contributions teo a contingency reserve or any
similar provision made for events the occurrence of which cannot be foretold

26 AT TACHMENT . B




with certainty as te time, intensity, or with an assurance of their happening,

are unallowable.

{see Attachment B,

The term “contingency reserve” excludes self-insurance reserves
and reserves

paragraphs 8.g. (3) and 22.a(2)(d)); pension funds {see paragraph 8.i):

for normal severance pay {(see paragraph 8.k.)

10. Defense and prosecution of criminal and civil proceedings, claims, appeals

and patent infringement.

a. Definitions.

{1} Conviction, as used herein, means a judgment or a conviction of
a criminal offense by any court of competent jurisdiction, whether entered upon
as a verdict or a plea, including a conviction due to a plea of nolo contendere.

(?) Costs include, but are not limited to, administrative and
clerical expenses; the cost of legal services, whether performed by in-house or
private counsel; and the costs of the services of accountants, consultants, or
others retained by the organization to assist it; costs of employees, officers
and trustees, and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding that bears a direct

relationship to the proceedings.

acts of fraud corruption or

{3) Fraud, as used herein, means (i}
{ii) acts

attempts to defraud the Federal Government or te corrupt its agents,
that constitute a cause for debarment or suspension (as specified in agency
regulations), and (iii) acts which violate the False Claims Act, 31 U.S5.C.,
sections 3729-3731, or the Anti-Kickback Act, 41 U.5.C., sections 51 and 54.

{4) Penalty does not include restitution, reimbursement, or

compensatory damages.

{5) Proceeding includes an investigation.

(1) Except as otherwise described herein, costs incurred in

civil or administrative proceeding {including
commenced by the Federal Government, or a
State, local or foreign government, are not allowable if the proceeding: (1)
relates to a violation of, or failure to comply with, a Federal, State, local or

foreign statute or regulation by the organization (including its agents and
(2} results in any of the following dispositiens:

b.
connection with any c¢riminal,
filing of a false certification)

employees}, and

(z) In a criminal proceeding, a conviction.

b} In a civil or administrative proceeding involving an
allegation of fraud or similar misconduct, a determination of organizational
liability.

{c) In the case of any civil or administrative proceeding, the
imposition of a monetary penalty.

{d} A final decision by an appropriate Federal official to
debar or suspend the organization, to rescind or veid an award, or to terminate
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an award for default by reason of a vioclation or failure to comply with a law or
regulation.

(e} A disposition by consent or compromise, i1f the action
could have resulted in any of the dispositions described in (a), (b}, (c) or
(d} .

(2) If more than one proceeding involves the same alleged
misconduct, the costs of all such proceedings shall be unallowable if any one of
them results in one of the dispositions shown in subparagraph b.({1).

c. If a proceeding referred to in subparagraph b is commenced by the
Federal Government and is resolved by cohsent or compromise pursuant to an
agreement entered into by the organization and the Federal Government, then the
costs incurred by the organization in connection with such proceedings that are
otherwise not allowable under subparagraph b may be allowed to Lhe extent
specifically provided in such agreement.

d. If a proceeding referred to in subparagraph b is commenced by a State,
local or foreign government, the authorized Federal official may allow the costs
incurred by the organization for such proceedings, if such authorized official
determines that the costs were incurred as a result of (1) a specific term or
condition of a federally-sponsored award, or (2} specific written directicn of
an authorized official of the sponsoring agency.

e. Costs incurred in connection with proceedings described in
subparagraph b, but which are not made unallowable by that subparagraph, may be
allowed by the Federal Government, but only to the extent that:

{1} The costs are reasonable in relation to the activities required
to deal with the preoceeding and the underlying cause of action;

{2} Payment of the costs incurred, as allowable and allocable costs,
is not prohibited by any other provision(s) of the sponsored award;

{3) The costs are not otherwise recovered from the Federal
Government or a third party, either directly as a result of the proceeding or
ctherwise; and,

{4) The percentage of cests allowed does not excesd the percentage
devermined by an authorized Federal official to be appropriate, considering the
complexity of the litigation, generally accepted principles governing the award
of legal fees in civil actions involving the United States as a party, and such
other factors as may be appropriate. Such percentage shall not exceed 80
percent. However, if an agreement reached under subparagraph ¢ has explicitly
considered this B0 percent limitation and permitted a higher percentage, then
the full amount of costs resulting from that agreement shall be allowable.

f. Costs incurred by the organization in connection with the defense of
suits brought by its employees or ex-employees under section 2 cf the Major
Fraud Act of 1988 (Pub. L. 100-700), including the cost of all relief necessary
to make such employee whole, where the organization was found liable or settled,
are unallowable.

g. Costs of legal, accounting, and consultant services, and related
costs, ilncurred in connection with defense against Federal Government claims or
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appeals, antitrust suits, or the prosecution of claims or appeals against the
Federal Government, are unallowable.

and consultant services, and related

h. Costs of legal, accounting,
are

costs, incurred in connection with patent infringement litigation,
unallowable unless otherwise provided for in the sponsored awards.

Costs which may be unallowabie under this paragraph, including
directly associated costs, shall be segregated and accounted for by the
organization separately. During the pendency of any proceeding covered by
subparagraphs b and f, the Federal Government shall generally withhold payment
of such costs. However, if in the best interests of the Federal Government, the
Federal Government may provide for conditional payment upon provision of
adequate security, or other adequate assurance, and agreements by the
organization to repay all unallowable costs, plus interest, if the costs are

subsequently determined to be unallowable.

i.

11. Depreciation and use allowances.

Compensation for the use of buildings, other capital improvements, and

a.
However,

equipment on hand may be made through use allowance or depreciation.
except as provided in Attachment B, paragraph f, a combination of the two
methods may not be used in connection with a single class of fixed assets

buildings, office equipment, computer eguipment, etc.).

{(e.qg.,

b. The computation of use allowances or depreciation shall be based on the
acquisition cost of the assets involved. The acquisition cost of an asset
donated to the non-profit organization by a third party shall be its fair market
value at the time of the donation.

c. The computation of use allowances or depreciation will exclude:

(1) The cost of land;

(?) Any portion of the cost of buildings and equipment borne by or
donated by the Federal Government irrespective of where title was originally
vested or where it presently resides; and

(3} Any portion of the cost of buildings and equipment contributed
by or for the non-profit organization in satisfaction of a statutory matching

reguirement.

d. Where depreciation method is followed, the period of useful serwvice
{useful life) established in each case for usable capital assets must take into
consideration such factors as type of construction, nature of the equipment
used, technological developments in the particular program area, and the renewal
and replacement policies followed for the individual items or classes of assets
invelved. The method of depreciation used to assign the cost of an asset ({(or
group of assets) to accounting periods shall reflect the pattern of consumption
of the asset during its useful life.

In the absence of clear evidence indicating that the expected consumption of the
asset will be significantly greater or lesser in the early portions of its
useful life than in the later portions, the straight-line method shall be
presumed to be the appropriate method.

Depreciation methods once used shall not be changed unless approved in advance

by the cognizant Federal agency. When the depreciatiocn method is introduced for
O R - 3 —
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application to assets previously subject to a use allowance, the combination of
use allowances and depreciation applicable to such assets must not exceed the
total acquisition cost of the assets.

e. When the depreciation method is used for buildings, a building's shell
may be segregated from each building component {e.g., plumbing system, heating,
and air conditioning system, etc.) and each item depreciated over its estimated
useful life; or the entire building (i.e., the shell and all components) may be
treated as a single asset and depreciated over a single useful life.

f. Wnen the depreciation method is used for a particular class of assets,
no depreciation may be allowed on any such assets that, under subparagraph d,
would be viewed as fully depreciated. However, a reasonable use allowance may
be nagotiated for such assets if warranted after taking into consideration the
amount of depreciation previously charged tc the Federal Government, the
estimated useful life remaining at time of negotiation, the effect of any
increased maintenance charges or decreased efficiency due to age, and any other
factors pertinent to the utilization of the asset for the purpose contemplated.

g. Where the use allowance method is followed, the use allowance for
buildings and improwvement {including land improvements, such as paved parking
areas, fences, and sidewalks) will be computed at an annual rate not exceeding
twe percent of acquisition cost.

The use allowance for equipment will be computed at an annual rate not exceeding
six and two-thirds percent of acquisition cost. When the use allowance method is
used for buildings, the entire building must be treated a5 & single asset; the
building's components {e.g., plumbing system, heating and air conditioning,
etc.) cannot be segregated from the building's shell.

The two percent limitation, however, need not be applied to equipment which 1is

meraly attached or fastened to the building but not permanently fixed to it and
which is used as furnishings or decorations or for specialized purposes (e.q.,

dentist chairs and dental treatment units, counters, laboratory benches bolted

to the floor, dishwashers, modular furniture, carpeting, etc.). Such equipment

will be considered as not being permanently fixed to the building if it can be

removed without the need for costly or extensive alterations or repairs to the

building or the equipment. Equipment that meets these criteria will be subject

to the 6 2/3 percent eguipment use allowance limitation.

h. Charges for use allowances cr depreciation must be supported by
adequate property records and physical inventories must be taken at least once
every twc years (& statistical sampling basis is acceptable) to ensure that
assets exist and are usabie and needed. Wnen the depreciation method is
followed, adequate depreciation records indicating the amount of depreciation

taken each period must also be maintained.

12. Donations and contributions.

a. Contributions or deonations rendered. Contributions or donations,
including cash, property, and services, made by the organization, regardless of
the recipient, are unallowable.

b. Donated services received:
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(1} Donated or volunteer services may be furnished to an
organization by professional and technical personnel, consultants,
skilled and unskilled labor. The value of these services is not reimbursable
either as a direct or indirect cost. However, the value of donated services may
be used to meet cost sharing or matching requirements in accordance with the

and other

Common Rule.

(2)The value of deonated services utilized in the performance of a

direct cost activity shall, when material in amount, be considered in the

determination of the non-profit organization's indirect costs or ratel(s)
shall be allocated a proportionate share of applicabkle indirect

and,

accordingly,
costs when the feollowing exist:

fa) The aggregate value of the services is material;

{b} The services are supported by a significant amount of the
indirect costs incurred by the non-profit organization; and

{(c) The direct cost activity is not pursued primarily for the
benefit of the Federal Goverunment.

{3) In those instances where there is no basis for determining the
fair market value of the services rendered, the recipient and the cognizant
agency shall negotiate an appropriate allocation of indirect cost to the

services.

{4) Where donated services directly benefit a precject supported by
an award, the indirect costs allocated to the services will be considered as a
part of the total costs of the project. Such indirect costs may be reimbursed
under the award or used tc meet cost sharing or matching requirements.

{5) The wvalue of the donated services may be used Lo meet cost
sharing or matching requirements under conditions described in Sec._ .23 of
Circular A-110. Where donated services are treated as indirect costs, indirect
cost rates will separate the value of the donations so that reimbursement will

not be made.

¢. Donated goods or space.

expendable personal property/supplies, and

(1) Deonated goods; i1.e.,
The value of

donated use of space may be furnished to a non-profit organization.
the goods and space is not reimbursable either as a direct or indirect cost.

{?) The value of the donations may be used to meet cost sharing or

matching share requirements under the conditions described in Circular A-110.

Where donations are treated as indirect costs, indirect cost rates will separate

the value of the donations so that reimbursement will not be made.

_13. Employee morale, health, and welfare costs,
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31 vace ) oF S2. fen '

- __‘.,_.m_,-—-'._rv-—--ﬂ-——-



a. The costs of employee information publications, health or first-aid
clinics and/or infirmaries, recreaticnal activities, employee counseling
services, and any other expenses incurred in accordance with the non-profit
organization's established practice or custom for the improvement of working
conditions, employer-employee relations, employee morale, and employee
performance are allowable.

. Such costs will be sguitably apportioned to all activities of the non-
preofit organization. Income generated from any of these activities will be
credited to the cest thereof unless such income has been irrevocably set cover to
employee welfare organizations.

14. Entertainment costs. Costs of entertainment, including amusement,
diversion, and social activities and any costs directly associated with such
costs (such as tickets to shows or sports events, meals, lodging, rentals,
transportation, and gratuities} are unallowable.

15. Eguipment and other capital expenditures.
a. For purposes of this subparagraph, the following definiticns apply:

{1} "Capital Expenditures” means expenditures for the acqguisition
cost of capital assets {equipment, buildings, land), or expenditures to make
imprevements to capital assets that materially increase thelr value or useful
1ife. Acquisition cost means the cost of the asset including the cost to put it
in place. Acquisition cost for equipment, for example, means the net involce
price of the equipment, including the cost of any modifications, attachments,
accessories, or auxiliary apparatus necessary to make it usable for the purpose
for which it is acquired. Ancillary charges, such as taxes, duty, protective in
transit insurance, freight, and installation may be included in, or excluded
from the acguisition cost in accordance with the non-profit organization's
regular accounting practices.

(2) "Eguipment" means an article of nonexpendable, tangible personal
property having a useful life of more than one year and an acquisition cost
which equeals or exceeds the lesser of the capitalization level established by
the non-prefit organizationm for financial statement purposes, or $5000.

{3) "Special purpose eguipment"” means equipment which is uvused only
for research, medical, scientific, or other technical activities. Examples of
special purpose equipment include microscopes, x-ray machines, surgical
instruments, and spectrometers.

{4) "General purpose eguipment” means equipment, which 1s not
limited to research, medical, scientific or other technical activities. Examples
include office equipment and furnishings, modular offices, telephone networks,
information technology eguipment and systems, alr conditioning equipment,
reproduction and printing equipment, and motor vehicles.

b. The following rules of allowability shall apply to equipment and other
capital expenditures:

— = s L i,
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{1) capital expenditures for general purpose equipment, buildings,
and land are unallowable as direct charges, except where approved in advance by

the awarding agency.

equipment are allowable

(2} Capital expenditures for special purpose
55000 or more have the

as direct costs, provided that items with a unit cost of
prior approval of the awarding agency.

{3) Capital expenditures for improvements to land, buildings, or
equipment which materially increase their value or useful life are unallowable
as a direct cost except with the prior approval of the awarding agency.

(4) When approved as a direct charge pursuant to paragraph 15.b. (1},
{2), and (3) above, capital expenditures will be charged in the period in which
the expenditure is incurred, or as otherwise determined appropriate by and

negotiated with the awarding agency.

{5) Equipment and other capital expenditures are uvnallowable as
indirect costs. However, see Attachment B, paragraph 11., Depreciation and use
allowance, for rules on the allowability of use allowances or depreciation on

buildings, capital improvements, and equipment. Also, see Attachment B,
paragraph 43., Rental costs of buildings and equipment, for rules on the
allowability of rental costs for land, buildings, and equipment.

(6) The unamortized portion of any equipment written off as a result
of a change in capitalization levels may be reccvered by continuing to c¢laim the
otherwise allowable use allowances or depreciation on the equipment, or by
amortizing the amount to be written off over a period of years negotiated with

the cognizant agency.

1l€. Fines and penalties. Costs of fines and penalties resulting from
viclations of, or failure of the organization to comply with Federal, State, and
local laws and regulations are unallowable except when incurred as a result of

compliance with specific provisions of an award cor instructions in writing from

the awarding agency.

17. Fund raising and investment management costs.

a. Costs of organized fund raising, including financial campaigns,
endowment drives, scolicitation of gifts and begquests, and similar expenses
incurred solely to raise capital or obtain contributions are unallowable.

b. Costs of investment counsel and staff and similar expenses incurred
sclely to enhance income from investments are unallowable.

c. Fund raising and investment activities shall be gllocated an
appropriate share of indirect costs under the conditions described in

subparagraph B.3 of Attachment A.

18. Gains and leosses on deprecliable assets.

a. (1) Gains and losses on sale, retirement, or other disposition of

depreciable property shall be included in the year in which they occur as
credits or charges to cest grouping(s) in which the depreciation applicable to
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such property was included. The amount of the gain or loss to be included as a
credit or charge to the appropriate cost grouping{s) shall be the difference
between the amount realized on the property and the undepreciated basis of the
property.

{2} Gains and losses on the disposition of depreclable property
shall not be recognized as a separate credit or charge under the follewing
conditions:

(a) The gain or loss is processed through a depreciation
account and is reflected in the depreciation allowable under paragraph 11.

{(b) The property is given in exchange as part of the purchase
price of a similar item and the gain or loss is taken into account in
determining the depreciation cost basis of the new item.

{c¢) A loss results from the failure to maintain permissible
insurance, except as otherwise provided in Attachment B, paragraph 22.

(d) Compensation for the use of the property was provided
through use allowances in lijeu of depreciation in accordance with paragreph 9.

{e) Gains and losses arising from mass or extracrdinary sales,
retirements, or other dispositions shall be considered on a Case-by-case basis,

L. Gains or losses of any nature arising from the sale or exchange of
property other than the preoperty covered in subparagraph a shall be excluded in
computing award costs.

19. Goods or services for personal use. Costs of goods or services for
personal use of the organization's employees are unallowable regardless of
whether the cost iz reported as taxable income to the employees.

20. Housing and personal living expenses.

a. Costs of housing (e.g., depreciation, maintepance, utilities,
furnishings, rent, etc.), housing allowances and personal living expenses for/of
the organization's officers are unallowable as fringe benefit or indirect costs
regardless of whether the cost is reported as taxable income to the emplovees.
These costs are allowable as direct costs to sponscred award when necessary for
the performance of the sponsored award and approved by awarding agencies.

b. The term "officers" includes current and past officers and employees.

21. Idle facilities and idle capacity.

a. Bhs used in this section the following terms have the meanings set forth
below:

(1) "Facilities" means land and buildings or any porticn thereof,
squipment individually or collectively, or any other tangible capital asset,
wherever located, and whether owned or leased by the non-profit organization.
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(2} "Idle facilities" means completely unused facilities that are
excess to the non-profit organization's current needs.

(3) "Idle capacity" means the unused capacity of partially used
facilities. It is the difference between: (a) that which a facility could
achieve under 100 percent operating time on a one-shift basis less operating
interruptions resulting from time lost for repairs, setups, unsatisfactory
materials, and other normal delays; and {b) the extent to which the facility was
actually used to meet demands during the accounting period. B multi-shift basis
should be used if it can be shown that this amount of usage would normally be

expected for the type of facility involwved.

(4) "Cost of idle facilities or idle capacity"” means costs such as
maintenance, repair, housing, rent, and other related costs, e.g., insurance,
interest, property taxes and depreciation or use allowances.

b. The costs of idle facilities are unallowable except to the extent that:
{1) They are necessary to meet fluctuations in workload; or

(2) Although not necessary to meet fluctuations in workload, they
were necessary when acguired and are now idle because of changes in program
requirements, efforts t¢ achieve more economical operations, reorganization,
termination, or other causes which could not have been reasonably foreseen.
Under the exception stated in this subparagraph, costs of idle facilities are
allowable for a reasonable period of time, ordinarily not to exceed one vyear,
depending on the initiative taken to use, lease, Or dispose of such facilities.

c. The costs of idle capacity are normal costs of doing business and are a
factor in the normal fluctuations of usage or indirect cost rates from period to
period. Such costs are allowable, provided that the capacity is reasonably
anticipated to be necessary or was originally reasonable and is not subject to
reduction or elimination by use on other Federal awards, subletting, renting, or
sale, in accordance with sound business, economic, or security practices.

Widespread idle capacity throughout an entire facility or among a group of
assets having substantially the same function may be considered idle facilities.

22. Insurance and indemnification.

a. Insurance includes insurance which the organization is required to
carry, or which is approved, under the terms of the award and any other
insurance which the organization maintains in connection with the general
conduct of its operations. This paragraph does not apply to insurance which
represents fringe benefits for employees (see subparagraphs 8.g and 8.1(2)).

{1) Costs of insurance required or approved, and maintained,
pursuant to the award are allowable.

(2} Costs of other insurance maintained by the organization in
connection with the general coenduct of its operations are allowable subject to
the following limitations:

fa) Types and extent of coverage shall be in accordance with
sound business practice and the rates and premiums shall be reasonable under the

circumstances.
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(b) Costs allowed for business interrupticon or other similar
insurance shall be limited to exclude coverage of management fees.

{c) Costs of insurance or of any provisions for a reserve
covering the risk of loss or damage tc Federal property are allowable only to
the extent that the organization is liable for such loss or damage.

{d} Provisions for a reserve under a self-insurance program
are allowable to the extent that types of coverage, extent of coverage, rates,
and premiums would have been allowed had insurance been purchased to cover the
risks. However, provision for known or reasonably estimated self-insured
liabilities, which do not become payable for more than one year after the
provision is made, shall not exceed the present value of the liability.

{e) Costs of insurance on the lives of trustees, officers, or
other employees holding positions of similar responsibilities are allowable only
to the extent that the insurance represents additional compensation (see
subparagraph B.g{4)). The cost of such insurance when the organization 1is
identified as the beneficiary is unallowable.

{(f) Insurance against defects. Costs of insurance with
respect to any costs incurred to correct defects in the organization's materials
or workmanship are unallowable.

{g) Medical liability (malpractice) insurance. Medical
liability insurance is an allowable cost of Federal research programs only to
the extent that the Federal research programs involve human subjects or training
of participants in research techniques. Medical liability insurance costs shall
be treated as a direct cost and shall be .assigned to individual projects based
on the manner in which the insurer allocates the risk te the population cowvered
by the insurance.

(3} Actual losses which could have been covered by permissible
insurance (through the purchase of insurance or a self-insurance program} are
unallowable unless expressly provided for in the award, excepl:

{z) Costs incurred because of losses not covered under nominal
deductible insurance coverage provided in keeping with sound business practice
are allowable.

{b} Minor losses not covered by insurance, such as spoilage,
breakage, and disappearance of supplies, which occur in the ordinary course of
operations, are allowable,

b. Indemnification includes securing the organization against liabilities
to third perscns and any other loss or damage, not compensated by ilnsurance or
otherwise. The Federal Government is obligated to indemnify the organization
only tc the extent expressly provided in the award.

23. Interest.

a. Costs incurred for interest on borrowed capital, temporary use of
endowment funds, or the use of the non-profit organization’s own funds, however
represented, are unallowable. However, interest on debt incurred after

Septembar 29, 1995 to acouire or replace capital assets (including
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and capital assets acquired through

rencvations, alterations, equipment, land,
1995 and used in support of

capital leases), acquired after September 29,
Federal awards is allowable, provided that:

(1) Por facilities acquisitions (excluding renovations and
alterations) costing over $10 million where the Federal Government's
reimbursement is expected to equal or exceed 40 percent of an asset’s cost,
non~profit organization prepares, prior to the acquisition or replacement of the
capital asset({s), a justification that demonstrates the need for the facility in
the conduct of federally-sponsored activities. Upon reguest, the needs
justification must be provided to the Federal agency with cost cognizance
authority as a prerequisite to the continued allowability of interest on debt
and depreciation related to the facility. The needs justification for the
acquisition of a facility should include, at a& minimum, the following:

the

{a) A statement of purpose and justification for facility
acquisition or replacement

{b) A statement as to why current facllities are not adequate

(c) A statement of planned future use of the facility

(d) B description of the financing agreement to be arranged
for the facility

(e) A summary of the building contract with estimated cost

information and statement of source and use of funds
(f) A schedule of planned occupancy dates

(2) For facilities costing over $500,000, the non-profit
organization prepares, prior to the acquisition or replacement of the facility,
a lease/purchase analysis in accordance with the provisions of Sec. __ .30
through .37 of Circular A-110, which shows that a financed purchase or capital
lease is less costly to the organization than other leasing alternatives, on a
net present value basis. Discount rates used should be equal to the non-profit
organization's anticipated interest rates and should be no higher than the fair
market rate available to the non-profit organization from an unrelated ("arm's
length™) third-party. The lease/purchase analysis shall include a comparison of
the net present value of the projected total cost comparisons of both
alternatives over the period the asset is expected to be used by the non-profit
organization. The cost comparisons associated with purchasing the facility shail
include the estimated purchase price, anticipated operating and maintenance
costs (including property taxes, if applicable) not included in the debt
financing, less any estimated asset salvage value at the end of the period
defined above. The cost compariscn for a capital lease shall include the
estimated total lease payments, any estimated bargain purchase option, operating
and maintenance costs, and taxes not included in the capital leasing
arrangement, less any estimated credits due under the lease at the end of the
pericd defined above. Projected operating lease costs shall be based on the
anticipated cost of leasing comparable facilities at fair market rates under
rental agreements that would be renewed or reestablished over the period defined

and any expected maintenance costs and allowable property taxes to be

above,
ectly or as part of the lease

borne by the non-profit organization dir
arrangement.
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{3) The actual interest cost claimed is predicated upon interest
rates that are no higher than the fair market rate available to the non-profit
organization from an unrelated {"arm's length") third party.

(4) Investment earnings, including interest income, on bond or loan
principal, pending payment of the construction or acquisition costs, are used to
offset allowable interest cost. Arbitrage earnings reportable to the Internal
Revenue Service are not required to be offset against allowable interest costs.

{5) Reimbursements are limited to the least costly alternative based
on the total cost analysis required under subparagraph (b). For example, if an
operating lease is determined to be less costly than purchasing through debt
financing, then reimbursement is limited to the amount detarmined if leasing had
been used, In all cases where a lease/purchase analysis is performed, Federal
reimbursement shall be based upon the least expensive alternative.

(6) Nop-profit organizations are also subject to the following
conditions:

(a} Interest on debt incurred to finance or refinance assets
acquired before or reacquired after September 29, 1995, is not allowable.

{(b) Interest attributable to fully depreciated assets is
unallowable.

{c) For debt arrangements over 41 million, unless the non-
profit organization makes ap initial equity contribution to the asset purchase
of 25 percent or mors, non-profit organizations shall reduce claims for interest
expense by an amcunt equal to imputed interest earnings on excess cash [low,
which is to be calculated as follows. Annually, non-profit organizations shall
prepare a cumulative (from the inception of the project} report of monthly cash
flows that includes inflows and outflows, regardless of the funding source.
Inflows consist of depreciation expense, amortization of capitalized
construction interest, and annual interest expense. For cash flow calculations,
the annual inflow figures shall be divided by the number of months in the year
{usually 12) that the building is in service for monthly amounts. Cutflows
consist of initial eguity contributiens, debt principal payments (less the pro
rata share attributable to the unallowable costs of land} and interest payments.
Where cumulative inflows exceed cumulative cutflows, interest shall be
calculated on the excess inflows for that period and be treated as a reduction
to allowable interest expense. The rate of interest to be used to compute
earnings on excess cash flows shall be the three month Treasury Bill closing
rate as of the last business day of that month.

(d) Substantial relocation of federally-sponsored activities
from a facility financed by indebtedness, the cost of which was funded in whole
or part through Federal reimbursements, to another facility prior to the
expiraticn of a period of 20 years reguires notice to the Federal cognizant
agency. The extent of the relocation, tne amount of the Federal participation in
the financing, and the depreciation and interest charged to date may ceguire
negotiation and/or downward adjustments of replacement space charged to Federal
programs in the future.

{e) The allowable costs to acquire facilities and eguipment
are limited to a fair market value available to the non-profit crganization from
an unrelated {"arm's length”) third party.
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b. For non-profit organizations subject te "full coverage”' under the Cost
Accounting Standards (CAS) as defined at 48 CFR 99%03.201, the interest
allowability provisions of subparagraph a do not apply. Instead, these
organizations' sponsored agreements are subject to CAS 414 {48 CFR 9303.414),
cost of money as an element of the cost of facilities capital, and CAS 417 (48
CFR 9903.417), cost of money as an element of the cost of capital assetls under

construction.

c. The following definitions are to be used for purposes of this

paragraph:

(1) Re—acguired assets means assets held by the non-profit
organization prior to September 29, 1995 that have again come to be held by
the organization, whether through repurchase or refinancing. It dees not include
assets acquired to replace older assets.

(2) Initial equity contribution means the amount cr value of
contributions made by non-profit organizations for the acgquisition of the asset

or prior to occupancy of facilities.

{(3) BRsset costs means the capitalizable costs of an asset, including

construction costs, acguisition costs, and other such costs capitalized in

accordance with GAAP.

Costs incurred in maintaining satisfactory

24, Labor relations ccsts.
including costs of labor

relations between the organization and its employees,
management committees, employee publications, and other related activities are

allowable,

25. Lobbying.

a. Notwithstanding other provisions of this Circular, costs associated
with the fellowing activities are unallowable:

{1} Attempts to influence the outcomes of any Federal, State, or
referendum, initiative, or similar procedure, through in kind or

local election,
endorsements, publicity, or similar activity;

cash contributions,

administering, contributing to, or paying the

{2) Establishing,
campaign, political action committee, or other

expenses of a political party,
organization established for the purpose of influencing the cutcomes of

elections;

{3} Any attempt to influence: (i) The intreduction of Federal or
State legislation; or {ii) the enactment or modification of any pending Federal
or State legislation through communication with any member or employee of the
Congress or State legislature (including efforts te influence State or local
officials to engage in similar lobbying activity), or with any Government
official or employee in connection with a decision te sign or veto enrclied
legislation;

{4) Any attempt to influence: {i} The introduction of Federal or
State legislation; or (ii) the enactment or modification of any pending Federal
or Stare legislatjon by preparing, distributing or using publicity or
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propaganda, or by urging members of the general public or any segment thereof to
contribute to or participate in any mass demonstration, march, rally,
fundraising drive, lcbbying campaign or letter writing or telephone campaign; or

{5) Legislative liaison activities, including attendance at
legislative sessions or committee hearings, gathering information regarding
legisiation, and analyzing the effect of legislation, when such activities are
carried on in support of or in knowing preparation for an effort to engage in
unallowable lobbying.

b. The following activities are excepted from the coverage of
subparagraph a:

{1y Providing a technical and factual presentation of information on
a topic directly related to the performance of a grant, contract or other
agreement through hearing testimony, statements or letters to the Congress or a
State legislature, or subdivision, member, or cognizant staff member thereof, in
response to a documented reguest {(including a Congressional Record notice
requesting testimony or statements for the record at a regularly scheduled
hearing) made by the recipient member, legislative body or subdivision, or a
cognizant staff member thereof; provided such information is readily obtainable
and can be readily put in deliverable form; and further provided that costs
under this section for travel, lodging or meals are unallowable unless incurred
to offer testimony at a regularly scheduled Congressional hearing pursuant to a
written request for such presentation made by the Chalrman or Ranking Minority
Member of the Committee or Subcommittes conducting such hearing.

{2) Any lobbying made unallowable by subparagraph a{3} to influence
State legislation in order to directly reduce the cost, or to aveid material
impairment of the organization's authority to perform the grant, contract, or
other agreement.

(2) Any activity specifically authorized by statute to be undertaken
with funds from the grant, contract, or other agreement.

c. {1) When an organization seeks reimbursement for indirect costs,
total lobbying costs shall be separately identified in the indirect cost rate
proposal, and thereafter treated as other unallowable activity costs :in
accordance with the procedures of subparagraph B.3 of Attachment A.

{2) Organizations shall submit, as part of the annual indirect cost
rate proposal, a certification that the requirements and standards of this
paragraph have been complied with.

{3) Organizations shall maintain adequate records to demonstrate
that the determination of costs as being allowable or unallowable pursuant to
paragraph 25 complies with the requirements of this Circular.

(4) Time logs, calendars, or similar records shall not be required
to be created for purposes of complying with this paragraph during any
particular calendar month when: (1) the employee engages in lobbying (as defined
in subparagraphs {a) and (b)) 25 percent or less of the employee's compensated
hours of employment during that calendar month, and (2) within the preceding
five-year period, the organization has not materially misstated allowable or
unallowable costs of any nature, including legislative lobbying costs. When
conditions (1) and (2) are met, organizations are not required te establish
records tc suppert the allowabliliy of claimed costs in addition to records
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already required or maintained. Also, when conditions (1) and (2} are met, the
absence of time logs, calendars, or similar records will not serve as a basis
for disallowing costs by contesting estimates of lobbying time spent by

employees during a calendar month.

{5) Agencies shall establish procedures for rescolving in advance, in
consultation with OMB, any significant guestions or disagreements concerning the
interpretation or application of paragraph 25. Any such advance resolution shall
be binding in any subsequent settlements, audits or investigations with respect
to that grant or contract for purposes of interpretation of this Circular;
provided, however, that this shall not be construed to prevent a contractor or
grantee from contesting the lawfulness of such a determination.

d. Executive lobbying costs. Costs incurred in attempting to
improperly influence either directly or indirectly, an eamployee or officer of
the Executive Branch of the Federal Government to give consideration or to act
regarding a sponsored agreement or a regulatory matter are unallowable. Improper
influence means any influence that induces or tends to induce a Federal employee
or officer to give consideration or to act regarding a federally-sponsored
agreement or regulatory matter on any basis other than the merits of the matter.

Any excess of costs

26, Losses on other sponsored agreements or contracts.
This

over income on any award is unallowable as a cost of any other award.
includes, but is aot limited to, the organization's contributed portion by
reason of cost sharing agreements or any under-recoveries through negotiation cf

Jump sums for, or ceilings on, indirect costs.

27. Maintenance and repair costs. Costs incurred for necessary maintenance,
repair, or upkeep of buildings and equipment (including Federal property unless
otherwise provided for} which neither add to the permanent value of the property
nor appreciably prolong its intended life, but keep it in an efficient operating
conditicn, are allowable. Costs incurred for improvements which add to the
permanent value of the buildings and equipment or appreciably prolong their
intended life shall be treated as capital expenditures {see paragraph 15}.

28, Materials and supplies costs.

a. Costs incurred for materials, supplies, and fabricated parts necessary
to carry out a Federal award are allowable.

. Purchased materials and supplies shall be charged at their actual
prices, net of applicable credits. Withdrawals from general stores or
stockrooms should be charged at their actual net cost under any recognized
method of pricing inventory withdrawals, consistently applied. Incoming
transportation charges are a proper part of materials and supplies costs.

c. Only materials and supplies actually used for the performance of a
Federal award may be charged as direct costs.

d. Where federally-donated or furnished materials are used in performing

the Federal award, such materials will be used without charge.
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29, Meetings and conferences. Costs of meetings and conferences, the primary
purpose of which is the dissemination of technical informaticn, are allowabkle.
This includes costs of meals, transportation, rental of facilities, speakers'
fees, and other items incidental to such meetings or conferences. But see
Attachment B, paragraphs 14., Entertainment costs, and 33., Participant support
costs.

30. Memberships, subscriptions, and professicnal activity costs.

a. Costs of the non-profit organization’s membership in business,
technical, and professional organizations are allowable,

b. Costs of the non-profit organization’s subscriptions to business,
professional, and technical periodicals are allowable.

c. Costs of membership in any civic or community crganizalion are
allowable with prior apptoval by Federal cegnizant agency.

d. Costs of membership in any country club cr social or dining club or
organization are unallowable.

31. Organization costs. Expenditures, such as incorporation feses, brokers'
fees, fees to promoters, organizers or management consultants, attorneys,
accountants, or investment counselors, whether or not employees of the
organization, in connection with establishment or reorganization of an
organization, are unallowable except with pricr approval of the awarding agency.

32. Page charges in professicnal Jjournals. Page charges for professional
journal publications are allowable as a necessary part of research costs, where:

a. The research papers report work supported by the Federal Government;
and

b. The charges are levied impartially on all research papers published by
the journal, whether or not by federally-sponsored authors.

33, Participant support costs. Participant support costs are direct costs for
items such as stipends or subsistence allowances, travel allowances, and
registration fees paid to or on behalf of participants or trainees (but not
employees) Ln connection with meetings, conferences, symposia, or training
projects. These costs are allowable with the prior approval of the awarding
agency.

34. Patent costs.

a. The following costs relating to patent and copyright matters are

allowable: (i} cost of preparing disclosures, reports, and other documents
required by the Federal award and of searching the art to the extent necessary
to make such disclosures; (ii) cost of preparing documents and any other patent

costs in connection with the filing and prosecution of a United States patent
application where title or royalty-free license is required by the Federal
Government to be conveyed to the Federal Government: and (iti) general
counseling services relating to patent and copyright matters, such as advice on
patent and copyright laws, regulatiocons, clauses, and employee agreements (but
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see paragraphs 37., Professional services costs, and 44., Royalties and octher

costs for use of patents and copyrights).

b. The following costs related to patent and copyright matter are

unallowable:

(1) Cost of preparing disclosuresg, reports, and other documents and
of searching the art to the extent necessary to make disclosures not required by

the award

{2) Costs in connection with filing and prosecuting any foreign
patent application, or any United States patent application, where the Federal
award does not require conveying title or a royalty-free license to the Federal
Government (but see paragraph 45., Royalties and other costs for use of patents

and copyrights).

35. Plant and homeland security costs. Necessary and reasconable expenses
incurred for routine and homeland security to protect facilities, personnel,
work products are allowable. Such costs include, but are not limited to, wages
and uniforms of personnel engaged in security activities; equipment; barriers;
contractual security services; consultants; etc. Capital expenditures for
homeland and plant security purpcses are subject to paragraph 15., Equipment and

other capital expenditures, cf this Circular.

and

36. Pre-agreement costs. Pre-award costs are those incurred prior to the
effective date of the award directly pursuant to the negotiation and in
anticipation of the award where such costs are necessary to comply with the
proposed delivery schedule or period of performance. Such costs are allowable
only to the extent that they would have been allowable if incurred after the
date of the award and only with the written approval of the awarding adgency.

37. Professional services costs.

Costs of professional and consultant services rendered by persons who

a .
and who are

are members of a particular profession or possess a special skill,
not officers or employees of the non-profit organization, are allowable, subject
to subparagraphs b and ¢ when reascnable in relation to the services rendered
and when not contingent upon recovery of the costs from the Federal Government.

In addition, legal and related services are limited under Attazchment B,
paragraph 10.
b. In determining the allowability of costs in a particular case, no

single factor or any special combination of factors is necessarily

determinative. However, the following factors are relevant:

{1} The nature and scope of the service rendered in relation to the

service required.

(2) The necessity of contracting for the service, considering the
non-profit organization's capability in the particular area.

(3) The past pattern of such costs, particularly in the years prior

to Federal awards.
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{4) The impact of Federal awards on the non-profit organization's
business (i.e., what new problems have arisen).

{5) Whether the proportion of Federal work to the non-~profit
organization's total business is such as to influence the non-profilt
organization in favor of incurring the cost, particularly where the services
rendered are not of a continuing nature and have little relationship to work

under Federal grants and contracts.

{6) Whether the service can be performed more economically by direct
employment rather than contracting.

{7} The qualifications of the individual or concern rendering the
service and the customary fees charged, especially on non-Federal awards.

(8) Adeguacy of the contractual agreement for the service (e.g.,
description of the service, estimate of time required, rate of compensaticn, and
termination provisions).

c. In addition to the factors in subparagraph b, retainer fees te be
allowable must be suppcrted by evidence of bona fide services avallable or

rendered

38. Publication and printing costs.

a. Publication costs include the costs of printing (including the
processes of compesition, plate-making, press work, binding, and the end
products produced by such processes), distribution, promotion, mailing, and
general handling. Publication costs also include page charges in professional
publicaticns.

b. If these costs are not identifiable with a particular cost objective,
they should be allcocated as ilndirect costs to all benefiting activities of the
non-profit organization.

¢. Page charges for professional Journal publications are allowable as a
necessary part of research costs where:

(1} The research papers report work supportad by the Federal
Government: and

{2} The charges are levied impartially on ail research papers
published by the journal, whether or not by federally-spcnsored authors.

39. Rearrangement and alteration costs. Costs incurred for ordinary cr normal
rearrangement and alteration of facilities are allowable. Special arrangement
and alteration costs incurred specifically for the project are allowable with
the prior approval of the awarding agency.

40. Reconversion costs. Costs incurred in the restoration or rehabilitation of
the non-profit organization's facilities to approximately the same condition
existing immediately prior to commencement of Federal awards, less costs related
to normal wear and tear, are allowable.
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41. Recruiting costs.

a. 5Subject to subparagraphs b, ¢, and d, and provided that the size of
the staff recruited and maintained is in keeping with workload requirements,
costs of "help wanted" advertising, operating ccsts of an employment office
necessary to secure and maintain an adequate staff, costs of operating an
aptitude and educational testing program, travel costs of employees while
engaged in recruiting personnel, travel costs of applicants for interviews for
prospective employment, and relocation costs incurred incident to recruitment of
new employees, are allowable to the extent that such cests are incurred pursuant
to a well-managed recruitment program. Where the organization uses employment

agencies, costs that are not in excess of standard commercial rates for such

services are allowable.

In publications, costs of help wanted advertising that includes color,

b.
or is

includes advertising material for other than recruitment purposes,
excessive in size (taking into consideration recruitment purposes for which
intended and normal organizational practices in this respect), are unallowable.

c. Costs of help wanted advertising, special emcluments, fringe benefits,
and salary allowances incurred to attract professional personnel from other
organizations that do not meet the test of reasonableness or do not conform with

the established practices of the crganization, are unallowable.

d. Where relocation costs incurred incident to recruitment of a new
employee have been allowed either as an allocable direct or indirect cost,
the newly hired employee resigns for reasons within his control within twelve
months after being hired, the organization will be required to refund or credit

such relocation costs to the Federal Government.

and

42 . Relocation cests.

a. Relocation costs are costs incident to the permanent change of duty
assignment {(for an indefinite period or for a stated period of not less than 12
months] of an existing employee or upon recruitment of a new employee.
Relocation costs are allowable, subject to the limitation described in

subparagraphs b, ¢, and d, provided that:

(1) The move is for the benefit cf the employer.

{?) Reimbursement to the employee is in accordance with an
established written policy consistently followed by the employer.

{3) The reimbursement does not exceed the employee's actual (or

reasonably estimated) expenses.

b. Bllowable relocation costs for current employees are limited to the

following:

(1) The costs of transportation of the employee, members of his

immediate family and his household, and personal effects to the new location.
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{2} The costs of finding a new home, such as advance trips by
employees and spouses to locate living guarters and temporary lodging during the
transition peried, up to maximum period of 30 days, including advance trip time.

{3) Closing costs, such as brokerage, legal, and appraisal fees,
incident to the disposition of the employee's former home. These costs, together
with those described in (4), are limited to 8 percent of the sales price of the
employee’s former home.

{4) The continuing costs of ownership of the vacant former home
after the settlement or lease date of the empleoyee's new permanent home, such as
maintenance of buildings and grounds {exclusive of Iixing up expenses},
utilities, taxes, and property insurance.

(5} Other necessary and reasonable expenses normally incident to
relocation, such as the costs of canceling an unexpired lease, disconnecting and
reinstalling household appliances, and purchasing insurance against less of or
damages to personal property. The cost of canceling an unexpired lease is
limited to three times the monthly rental.

c. BAllowable relccation costs for new employees are limited tc those
described in (1) and (2) of subparagraph b. When relocation costs incurred
incident to the recruitment of new employees have been allowed either as a
direct or indirect cost and the employee resigns for reasons within his control
within 12 months after hire, the organization shall refund or credit the Federal
Government for its share of the cost. However, the costs of travel to an
overseas location shall be considered travel costs in accordance with paragraph
50 and not relocation costs for the purpose of this paragraph if dependents are
not permitted at the location for any reason and the costs do not include costs
of transporting household goods.

d. The following costs related to relocation are unallowable:
(1) Fees and other costs associlated with acquiring & new home .
(2) & loss on the sale of & former home.

{2) Continuing mortgage principal and interest payments on a home
heing sold.

(4} Income taxes paid by an employee related to reimbursed
relcocation costs.

43. Rental costs of buildings and equipment.

a. Subject to the limitations described in subparagraphs b. through d. of
this paragraph 43, rental costs are allowable to the extent that the rates are
reasonable in light of such factors as: rental costs of comparable property, if
any; market conditions in the area; alternatives available; and, the type, life
expectancy, condition, and value of the property leased. Rental arrangements
should be reviewed periodically to determine if circumstances have changed and

cther options are avallable.

b. Rental costs under “sale and lease back” arrangements are allowable
only up to the amount that would be allowed had the non—-profit organization
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This amount would include expenses such as

continued to own the property.
taxes, and insurance.

depreciation or use allowance, maintenance,

Rental costs under "less-than-arms-length" leases are allowable only up
of this paragraph 43.} that would
For

c.
to the amount (as explained in subparagraph b.
be allowed had title to the property vested in the non-profit organization.
this purpose, a less-than-arms-length lease is one under which one party to the
lease agreement is able to control or substantially influence the actions of the
but are not limited to those between {i) divisions
of a non-profit organizatien; (ii} non-profit organizations under common control
through common officers, directors, or members; and (iii) a non-profit
organization and a director, trustee, officer, or key employee of the non-profit
organization or his immediate family, either directly or through corporations,
trusts, or similar arrangements in which they hold a controlling interest. For
example, a non-profit organization may establish a separate corporation for the

sole purpose of owning property and leasing it back to the non-profit

organization.

other. 8Such leases include,

d. Rental costs under leases which are reguired to be treated as capital

leases under GAAP are allowable only up to the amount (as explained in
subparagraph b) that would be allowed had the non-profit organization purchased
the property on the date the lease agreement was executed. The provisions of
Financial Accounting Standards Board Statement 13, Accounting for Leases, shall
be used to determine whether a lease is a capital lease. Interest costs related

to capital leases are allowable to the extent they meet the criteria in
subparagraph 23. Unallowable costs include amounts paid for profit, management
fees, and taxes that would not have been incurred had the non-profit

organization purchased the facility.
44. Royalties and other costs for use of patents and copyrights.

a, Royalties on a patent or copyright or amortization of the cost of
acquiring by purchase a cepyright, patent, or rights thereto, necessary for the
proper performance of the award are allowable unless:

{1) The Federal Government has a license or the right to free use of

the patent or copyright.

{2} The patent or copyright has been adjudicated to be invalid, or

has been administratively determined to be invalid.

{3) The patent or copyright is considered to be unenforceable.

(4) The patent or copyright 1s expired.

b. Special care should be exercised in determining reasonableness where
the royalties may have arrived at as a result of less-than-arm's-length
bargaining, e.qg.:

{1} Royalties paid to persons, including corporations, affiliated

with the non-profit organization.
{?) Royalties paid to upnaffiliated parties, including corporations,
under an agreement entered into in contemplation that a Federal award would be

made.
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{3) Rovalties paid under an agreement entered into after an award is
made to a non-profit organization.

c. In any case involving a patent or copyright formerly ocwned by the non-
profit organization, the amount of royalty allowed should not exceed the cost
which would have been allowed had the non-profit organization retained title
thereto.

45. Selling and merketing. Costs of selling and marketing any products or
services of the non-profit organization are unallowable (unless allowed under
Attachment B, paragraph 1. as allowable public relations cost. However, these
costs are allowable as direct costs, with prior approval by awarding agencies,
when they are necessary for the performance of Federal programs.

46. Specialized service facilities,

a. The costs of services provided by highly cemplex or specialized
facilities operated by the non-profit organization, such as computers, wind
tunnels, and reactors are allowable, provided the charges for the services meet
the conditions of either 46 b. or ¢. and, in addition, take inte account any
items of income or Federal financing that qualify as applicable credits under
Attachment A, subparagraph A.5. of this Circular.

b. The costs of such services, when material, must be charged directly te
applicable awards based on actual usage of the services on the basis of a
schedule of rates or established methodology that (i) does not discriminate
against federally-supported activities of the non-profit organization, including
usage by the non-profit organization for internal purposes, and (ii) is designed
to recover only the aggregate costs of the services. The costs of each service
shall consist normally of both its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at least biennially, and shall take
into consideration over/under applied costs of the previous period(s).

<. Where the costs incurred for a service are not material, they may be
aliccated as indirect costs.

d. Under some extraordinary circumstances, where 1T 1s in the best
interest of the Federal Government and the institution te establish alternative
costing arrangements, such arrangements may be worked out with the cognizant
Federal agency.

47, Taxes.

a. 1In general, taxes which the organization is required to pay and which
are pald or accrued in accordance with GAAP, and payments made to local
governments in lieu of taxes which are commensurate with the local government
services received are allowable, except for (i} taxes from which exemptions are
available to the organization directly or which are available to the
organization based on an exemption afforded the Federal Government and in the
latter case when the awarding agency makes avallable the necessary exemption
certificates, (ii) special assessments on land which represent capital
improvenents, and {1ii} Federal income taxes.

b. Any refund of taxes, and any payment to the crganizaticn of interest
thereon, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, zs5 appropriate, to the Federal Government.
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48. Termination costs applicable to sponsored agreements.
Termination of awards generally gives rise to the incurrence of costs, or the
need for special treatment of costs, which weould not have arisen had the Federal

award not been terminated. Cost principles covering these items are set forth
below. They are to be used in conjunction with the other provisions of this

Circular in termination situations.

a. The cost of items reasonably usable on the non-profit organizatiocn's
other work shall not be allowable unless the non-profit organization submits
evidence that it would not retain such items at cest without sustaining a loss.
In deciding whether such items are reasonably usable on other work of the non-
profit organization, the awarding agency should consider the non-profit
organization's plans and orders for current and scheduled activity.

Contemporaneous purchases of common items by the non-profit organization shall
be regarded as evidence that such items are reasonably usable on the non-profit
organization's other work. Any acceptance of common items as allocable to the
terminated portion of the Federal award shall be limited to the extent that the
quantities of such items on hand, in transit, and on order are in excess of the

reasonable quantitative requirements of other work.

b. If in a particular case, despite all reascnable efforts by the non-
profit organization, certain costs cannot be discontinued immediately after the
effective date of termination, such costs are generally allowable within the
limitations set forth in this Circular, except that any such costs continuing
after termination due to the negligent or willful failure of the non-profit
organization to discontinue such costs shall be unallowable.

c. Loss of useful value of special tooling, machinery, and is generally
allowable if:

(1) Such special tooling, special machinery, or equipment is not
reasonably capable of use in the other work of the non-profit organization,

(2} The interest of the Federal Government is protected by transfer
of title or by other means deemed appropriate by the awarding agency, and

{3) The loss of useful value for any one terminated Federal award is
limited to that portion of the acquisition cost which bears the same ratio to
the total acquisition cost as the terminated portion of the Federal award bears
to the entire terminated Federal award and other Federal awards for which the
special tooling, special machinery, or equipment was acguired.

d. Rental costs under unexpired leases are generally allowable where
clearly shown to have been reasonably necessary for the performance of the
terminated Federal award less the residual value of such leases, 1f:

{1) the amount of such rental claimed does not exceed the reascnable
use value of the property leased for the period of the Federal award and such
further period as may be reasonable, and

(2} the non-profit organization makes all reasonable efforts to

terminate, assign, settle, or otherwise recduce the cost of such lease. There
also may be included the cost of alterations of such leased property, provided
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such alterations were necessary for the performance of the Federal award, and of
reasonable restoration required by the provisions of the lease.

g. Settlement expenses including the following are generally allowable:

{1} Accounting, legal, clerical, and similar costs reasonably
necessary for:

{a) The preparation and presentation tc the awarding agency of
settlement c¢laims and supporting data with respect to the terminated portion of
the Federal award, unless the termination is for default (see Subpart _ .61 of
Circular A-110); and

(b} The termination and settlement of subawards.

(2} Reasonable costs for the storage, transportation, protection,
and disposition of property provided by the Federal Government ¢r acguired or
produced for the Federal award, except when Jgrantees oOr contractors are
reimbursed for disposals at a predetermined amount in accordance with Subparts
.32 through _ .37 of Circular A-110.

{3} Indirect costs related to salaries and wages incurred as
settlement expenses in subparagraphs (1} and (2). Nermally, such indirect costs
shall be limited to fringe benefits, occupancy cost, and immediate supervision,

f. Claims under sub awards, including the allocable portion of claims
which are commen to the Federal award, and to other work of the non-profit
organizaticen are gensrally allowable.

An appropriate share of the non-profit organization's indirect expense may be
allocated to the amount of settlements with subcontractors and/or subgrantees,
provided that the amount allccated is otherwise consistent with the basic
guidelines contained in Attachment A. The indirect expense so allocated shall
exclude the same and similar costs claimed directly or indirectly as settlement

expenses.
49. Training costs.

a. Costs of preparation and maintenance of a program of instruction
including but not limited to on-the-job, classroom, and apprenticeship training,
designed to increase the vocational effectiveness of employees, including
training materials, textbooks, salaries or wages of trainees (excluding overtime
compensation which might arise therefrom), and (i) salaries of the director of
training and staff when the training program is conducted by the organization;
or {ii) tuition and fees when the training is in an institution neot operated by
the organization, are allowable.

b. Costs of part-time education, at an undergraduate or post-graduate
college level, including that provided at the organization's own facilities, are
allowable only when the course or degree pursued is relative to the field in
which the employee is5 now working or may reascnably be expected to work, and are
limited to:

(1} Training materials.

{2} Textbooks.
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{(3) Fees charges by the educational institution.

{4) Tuition charged by the educational institution or, in lieu of
tuitien, instructors' salaries and the related share of indirect costs of the
educational institution to the extent that the sum thereof is not in excess of
the tuition which would have been paid to the participating educational

institution.
(5) Salaries and related costs of instructors who are employees of
the organization.

(6) Straight-time compensation of each employee for time spent
attending classes during working hours not in excess of 156 hours per year and
only to the extent that circumstances do not permit the operation of classes or
attendance at classes after regular working hours; otherwise, such compensation

is unallowable.

c., Costs of tuition, fees, training materials, and textbooks {but not
subsistence, salary, or any other emoluments) in connection with full-time
education, including that provided at the organization's own facilities, at a
poest-graduate (but not undergraduate) college level, are allowable only when the
course or degree pursued is related to the field in which the employee is now
working or may reascnably be expected to work, and only where the costs recelve
the prior approval of the awarding agency. Such costs are limited to the costs
attributable to a total period not to exceed one school year for each employee
s0 trained. In unusual cases the period may be extended.

d. Costs of attendance of up to 16 weeks per employee per year at
specialized programs specifically designed to enhance the effectiveness of
executives or managers or to prepare employees for such positions are allowable.
Such costs include enrollment fees, training materizls, textbooks and related
charges, employees' salaries, subsistence, and travel. Costs allowable under
this paragraph do not include those for courses that are part of a degree-
oriented curriculum, which are allowable only to the extent set forth in

subparagraphs b and c.

e. Maintenance expense, and normal depreciation or fair rental, on
facilities owned or leasad by the organization for training purposes are
allowable to the extent set forth in paragraphs 11, 27, and 50.

f. Contributions or donations to educational or training institutions,
including the donation of facilities or cother properties, and scholarships or

fellowships, are unallowable.

g. Training and education costs in excess of those otherwise allowable
under subparagraphs b and ¢ may be allowed with prior approval of the awarding
agency. To be considered for approval, the organization must demonstrate that
such costs are consistently incurred pursuant to an established training and
education program, and that the course or degree pursued is relative to the
field in which the employee is now working or may reasonably be expected to

work.

50. Transportation costs. Transportation costs include freight, ezpress,
cartage, and postage charges relating either to goods purchased, in process, or
These costs are allowable. When such costs can readily be identified

delivered.
they may be directly charged as transportation costs or

wath-the items inuolved

o

5] ATTACHMENT o




added to the cost of such items (see paragraph 28). Where identification with
the materials received cannot readlily be made, transportaticn costs may be
charged to the appropriate indirect cost accounts if the organization follows a
consistent, eguitable procedure in this respect.

51. Travel costs.

a. General. Travel costs are the expenses for transportation, leodging,
subsistence, and related items incurred by employees who are in travel status on
cfficial business of the non-profit organization. Such costs may be charged on
an actual cost basis, on a per diem or mileage basis in lieu of actual costs
incurred, or on a combinaticn of the two, provided the method used is applied to
an entire trip and not to selected days of the trip, and results in charges
consistent with those normally allowed in like circumstances in the non-profit
organization’s non-federally-sponsored activities.

b. Lodging and subsistence. Costs incurred by employees and officers for
travel, including costs of lodging, cother subsistence, and incidental expenses,
shall be considered reasonable and allowable only to the extent such costs do
not exceed charges normally allowed by the non-profit organization in its
regular operations as the result of the non-profit organization’s written travel
policy. In the absence of an acceptable, written non-profit organization policy
regarding travel costs, the rates and amounts established under subchapter T of
Chapter 57, Title 5, United States Code (“Travel and Subsistence Expenses;
Mileage Allowances”), or by the Administrator of General Services, or by the
President {(or his or her designee) pursuant to any provisions of such subchapter
shall apply to travel under Federal awards (48 CFR 31.205-46(a}).

¢. Commercial alr trawvel.

(1) Airfare costs in excess of the customary standard commercial
alrfare (coach or equivalent), Federal Government contract airfare (where
authorized and available), or the lowest commercial discount airfare are
unallowable except when such accommodations would: (a) require circuitous
routing; {b) require travel during unreasonable hours: (c) excessively prolong
travel; (d) result in additional costs that would offser the transportation
savings; or (e) offer accommedations not reasonably adequate for the traveler’s
medical needs. The non-profit organization must justify and document these
conditions on a case-by-case basis in order for the use of first-class airfare
to be allowable in such cases.

{2) Unless a pattern of avoidance is detected, the Federal
Government will generally not guestion & non-profit organization’s
determinations that customary standard airfare or other discount airfare is
unavailable for specific trips if the non-profit organization can demonstrate
either of the following: {a) that such airfare was not available in the
specific case; or {(b) that it is the non-profit organization’s overall practice
to make routine use of such airfare.

¢. Alr travel by other than commercial carrier. Costs of travel by non-
profit organization-owned, -leased, or -chartered aircraft include the cost of
lease, charter, operation (including personnel costs}, malntenance,
depreciation, insurance, and other related costs. The portion of such costs
that exceeds the cest of allowable commercial air travel, as provided for in
subparagraph] c¢., 1is unallowable.
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Direct charges for foreign travel costs are allowable

e. Foreign travel.
Each

only when the travel has received prior approval of the awarding agency.
separate foreign tfrip must receive such approval. For purposes of this
provisiaon, “foreign travel” includes any travel outside Canada, Mexico, the
United States, and any United States territories and possessions. However, the
term “foreign travel” for a non-profit organization located in a foreign country
means travel outside that country.

{or directors} are

52. Trustees. Travel and subsistence costs of trustees

allowable. The costs are subject to restrictions regarding lodging, subsistence

and air travel costs provided in paragraph 51.
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ATTACHMENT C
Circular No. A-122

NON-PROFIT ORGANIZATIONS NOT SUBJECT TO THIS CIRCULAR

advance Technology Institute (ATI), Charleston, South Carclina
Aerospace Corporation, El Segundo, California

American Institutes of Research (AIR), Washington D.C.

Argonne National Laboratory, Chicago, Illinois

Atomic Casualty Commission, Washington, D.C.

Battelle Memorial Institute, Headguartered in Columbus, Ohio
Brookhaven Naticnal Laboratory, Upton, New York

Charles Stark Draper Laboratory, Incorperated, Cambridge, Massachusetts
CNA Corporation (CNAC), Alexandria, Virginia

Environmental Institute of Michigan, Ann Arbor, Michigan

Georgia Institute of Technology/Georgia Tech Applied Research Corporation/
Georgia Tech Research Institute, Atlanta, Georgia

Hanford Envircnmental Health Foundation, Richland, Washingten

IIT Research Institute, Chicago, Illinois

Institute of Gas Technology, Chicago, Illinois

Institute for Defense Analysis, Alexandria, Virginia

LMI, McLean, Virginia

Mitre Corporation, Bedford, Massachusetts

Mitretek Systems, Inc., Falls Church, Virginia

National Radiclogical Astronomy Observatory, Green Bank, West Virginia
National Renewable Energy Laboratory, Gelden, Colorado

Oak Ridge Associated Universities, Oak Ridge, Tennessege

Rand Corporation, ZSanta Monica, California

Research Triangle Institute, Research Triangle Park, Horth Carclina
Riverside Research Institute, New York, Hew York

South Carolina Resesarch Authority (SCRA), Charleston, South Carolina
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Southern Research Institute, Birmingham, Alabama

Southwest Research Institute, San Antonio, Texas
SEI International, Menlo Park, California

Syracuse Research Corporation, Syracuse, New York

Universities Research Association, Incorporated (National Acceleration Lab},
Argonne, Illinois

Urban Institute, Washington D.C.

Non-profit insurance companies, such as Blue Cross and Blue Shield Organizations

Other non-profit crganizations as negotiated with awarding agencies
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Circular No. A-133
Revised to show changes published in the Federal Register June 27, 2003
Audits of States, Local Govermments, and Non-Profit Organizations

TC THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: audits of States, Local Governments, and Non-Profit Organizations

1. Purpose. This Circular is issued pursuant to the Single Audit Act of
1984, P.L. 98-502, and the Single Audit Act Amendments of 1996, P.L. 104-156.
It sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizaticns expending Federal awards.

2. Ruthority. Cirecular A-133 is issued under the authority of secticns
503, 1111, and 7501 et seg. of title 31, United States Code, and Executive

Orders 8248 and 11541.

3. Rescission and Supersession. This Circular rescinds Circular A-128,
npudits of State and Local Governments," issued April 12, 1985, and supersedes

the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1996. For effective dates,

see paragraph 10.

4. pPolicy. Except as provided herein, the standards set forth in this

Circular shall be applied by all Federal agencies. If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent statute shall

govern.

Federal agencies shall apply the provisions of the sections of this
Circular te non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass~through entity (a

recipient or another subrecipient}.

This Circular does not apply to non-U.S. based entities expending
mederal awards received either directly as a recipient or indirectly as a

subrecipient.

5. Definitions. The definiticns of key terms used in this Circular are

contained in § .105 in the Attachment to this Circular.
6. Required Action. The specific requirements and responsibilities of

Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular. Federal agencies

making awards to non-Federal entities, eithexr directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget (OMB} .

7. OME Responsjibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy

requirements and assistance tc ensure unifeorm, effective and efficient
implementaticn.

B. Information Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3893.
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9, Review Date. This Circular will have a policy review three years from
the date of issuance.

10. Effective Dates. The standards set forth in §_ .400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 199%6, and shall apply to audits of fiscal years beginning after June
3§, 1996, except as otherwise specified in §_ .400{a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulaticons not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that §__ .305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998.
The reguirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fiscal years

beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 21, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T. Smythe
Acting Director

Attachment

------------
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PART --AUDITS QOF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS
Subpart A--General
Sec.
___.100 Purpose.
__.1o05 Definitions,

Bubpart B--Auditsg

.200 aAudit reguirements.
::.205 Basis for determining Federal awards expended.
__.210 Subrecipient and vendor determinations.
__.21s Relation to other audit requirements.
__.220 Frequency of audits.
__.225 Sanctions.
_.230 Audit costs.
_ .235 Program-gpecific audits.
Subpart C--Auditeesg
__.300 Auditee responsibilities.
___.305 huditor selection.
__..310 Financial statements.
___.315 Audit findings follow-up.
_.320 Report submission.
Subpart D--Federal Agencies and Pass-Through Entities
400 Responsibilities.
_ .405 Management decision.

Subpart E--Auditors

__.500 Scope of audit.

___.508 Audit reporting.

__.51o Audit findings.

__.b1s hudit working papers.

_.52¢ Mazjor program determination.

___.B2s Criteria for Federal program risk.

___.53¢0 Criteria for a low-risk auditee,

Appendix A to Part __ - Data Collection Form {Form SF-SAC).
Appendix B to Part __ - CQircular A-133 Cowpliance Supplement.
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Subpart A--General
g .100 Purpose.

This part sets forth standards for obtaining consistency and uniformity
among Federal agencies for the audit of non-Federal entities expending Federal

awards.

§ L1058 Definitionsa.

Auditee means any non-Federal entity that expends Federal awards which
must be audited under this part.

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards
(GAGAS). The term auditor does not include intermal auditors of non-prefit

organizations.

dudit finding means deficiencies which the auditor is required by
§ .510(a) to report in the schedule of findings and gquestioned costs.

CFDA number means the number assigned to a Federal program in the
Catalog of Federal Domestic Assistance (CFDA) .

Clugter of programs means a grouping of closgely related programs that
share common compliance requirements. The types of clusters of programs are
regsearch and development (R&D), student financial aid (SFA), and other
clusters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §_ .400(d) (1) and §___.400(d) (2}, respectively. A cluster of programs
shall be considered as one program for determining major programs, as
described in § __ .520, and, with the exception of R&D as described in
§ .200{c}, whether a program-specific audit may be elected.

Cognizant agency for audit means the Federal agency designated to carry
out the responsibilities described in § .400(a) .

Compliance supplement refers to the Circular A-133 Compliance
Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

20402-9325,

Corrective action means action taken by the auditee that:

(1} Corrects identified deficiencies;
(2) Produces recommended improvements; or

{3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agency has the same meaning as the term agency in Section 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does
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not include procurement contracts, under grants or contracts, used to buy
goods or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract. Contracts to operate Federal
Government owned, contractor operated facilities (GOCOs) are excluded from the

regquirements of this part.

Federal awarding agency means the Federal agency that provides an award
directly to the recipient.

Federal financial assistange means assistance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus property), cooperative agreements, interest
subsidies, insurance, food commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §____.205(h) and §___ .205(i).

Federal program means:

(1) 2ll Federal awards to a nen-Federal entity assigned a single
number in the CFDA.

{2} When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one
program.

(3) Notwithstanding paragraphs (1) and (2} of this definition, a
cluster of programs. The types of c¢lusters of programs are:

(i) Research and development (R&D);
(ii} Student financial aid {SFa); and

{iii) "Other clusters," as described in the definition eof cluster
of programs in this section.

GAGAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits.

Generally accepted accounting principles has the meaning specified in

generally accepted auditing etandards issued by the American Institute of
Certified Public Accountants (BRICPA).

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Alaskan Native village or regional or
village corporation (asg defined in, or established under, the Alaskan Native
Claime Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians

because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of cbjectives in the following categories:

{1} Effectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Compliance with applicable laws and regulatiomns.

Internal control pertaining to the compliance reguirements for Federal

programs (Internal control over Federal programs) means a process--effected by
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an entity's management and other personnel--designed to provide reasonable
assurance regarding the achievement of the following objectives for Federal

programs:
(1) Transactions are properly recorded and accounted for to:

(1) Permit the preparation of reliable financial statements and
Federal reports;

{ii) Maintain accountability over assets; and

(iii} Demonstrate compliance with laws, regulations, and other
compliance reguirements;

(2) Trangactions are executed in compliance with:

{i) Lawg, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

{ii) Any other laws and regulations that are identified in the
compliance supplement; and

{3) Funds, property, and cther assets are safeguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee received or administered by
a non-Federal entity.

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local government.

Major program means a Federal program determined by the auditor to be a
major program in accordance with § .520 or a program identified as a maior
program by a Federal agency or pass-through entity in accordance with
§ .215(c}.

Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local govermment, or non-profit
organization.

Non-profit organization means:

{1} any corporation, trust, association, cooperative, or other
organization that:

(i) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(ii) Is not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.
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OMB means the Executive Office of the President, Office of Management
and Budget.

Oversight agency for audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agency for audit. When there is no direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described
in § .400(b) .

Effective July 28, 2003, the following is added to this definition:

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment."

Pass-through entity means a non-Federal entity that provides a Federal
award to a subrecipient to carry out a Federal program.

Program-specific audit means an audit of one Federal program as provided
for in § .200(c) and § .235.

Questioned cost means a cost that is questioned by the auditor because
of an audit finding:

(1) Which resulted from & viclation or possible viclation of a
provision cf a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;

(2) Where the costs, at the time of the audit, are not supported by
adequate documentation; or

(3) Where the costs incurred appear unreasonable and do not reflect
the actions a prudent person would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal

program.

Research and development (R&D) means all research activities, both basic
and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge cor understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and
development of prototypes and processes.

Sincle aydit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .500,

State means any State of the United States, the District of Columpbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the
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Pacific Islands, any instrumentality thereof, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian tribe as

defined in this section.

Student Financial Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, {20 U.S.C. 1070 et seg.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies or

research.

Subrecipient means & non-Federal entity that expends Federal awards
received from a pass-through entity to carry out a Federal program, but does
not include an individual that is a beneficiary of such a program. A
subrecipient may alsc be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § .210.

Types of compliance regquirements refers to the types of compliance

requirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility:; matching, level of effort, earmarking; and,
reporting.

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use or for the use of
veneficiaries of the Federal program. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in §_ .210.

Subpart B-~Audits
5 .200 Audit regquirements.

{a) budit reguired. Non-Federal entities that expend $300,000
($500, 000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit cenducted for
that year in accordance with the provisions of this part. Guidance on
dgetermining Federal awards expended is provided in §__ .205.

{b) Single audit. WNon-Federal entities that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with § _ .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (c) of this section.

(c) Program-specific audit election. When an auditee expends Federal

awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § _ .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit.

(d) Exemption when Federal awards expended are less than $300,000
(8500,000 for fiscal vears ending after December 31, 2003). Non-Federal
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entities that expend less than $300,000 ($500,000 for fiscal years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in §  .215(a), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GAQC).

{e) Federally Funded Research and Development Centers (FFRDC).
Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this part.

§___ .205 Basis for determining Federal awards expended.

(a) Determining Federal awards expended. The determination of when an
award is expended should be based on when the activity related to the award
occurs. Generally, the activity pertains tec events that require the nen-
Federal entity to comply with laws, regulations, and the provisions of
contracts or grant agreements, such as: expenditure/expense transactions
associlated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or consumpticn of food
commodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the period when insurance is in force.

(b} Loan and loan guarantees (icans). Since the Federal Government is
at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs {(c¢) and {(d) of this section:

(1) Value of new loans made or received during the fiscal year;
plus
(2) Balance of loans from previcus years for which the Federal
Government imposes continuing compliance regquirements; plus
{3 Eny interest subsidy, cash, or administrative cost allowance
received.
(c} Loan and loan guarantees {Joans) at institutions of highexr

education. When loans are made to students of an institution of higher
education but the instituticn dees not make the lcocans, then only the wvalue of
lecans made during the year shall be considered Federal awards expended in that
year. The balance of lecans for previocus years is not included as Federal
awards expended because the lender accounts for the prior balances.

(d) Prior lgapn and loan guarantees (loans). Loans, the proceeds of
which were received and expended in priocr-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements cther than to repay the lcans.

(e) Endowment funds. The cumulative balance of Federal awards for
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted.

(f) Free rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part
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of an award to carry out a Federal program shall be included in determining
Federal awards expended and subject to audit under this part.

(g} Valuing non-cash assistance. Federal non-cash assistance, such as
free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at fair market value at the time of receipt or the
asgsessed value provided by the Federal agency.

(h) Medicare. Medicare payments to a non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
FFederal awards expended under this part.

(i) Medicajid. Medicaid payments to a subrecipient for prowviding
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federazl awards expended because reimbursement is on a cost-
reimbursement basis.

(3) Certain loans provided by the National Credit Union
Administration. For purposes of this part, loans made from the National
Credit Uniocn Share Insurance Fund and the Central Liguidity Facility that are
funded by contributions from insured institutions are not considered Federal

awards expended.

§ .210 Subrecipient and vendor determinations.

(a) Gengral. BAn auditee may be a recipient, a subrecipient, and a
vendor. Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (c) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

{b) Federal award. Characteristics indicative of a Federal award
received by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistance:

(2} Has its performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision makings

(4) Has responsibility for adherence to applicable Federal
program compliance requirements; and

(5} Uses the Federal funds to carry cut a program of the
organization as compared to providing goods or services for a program of the
pass—through entity.

(c) Payment for goods and serviges. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:

(1) Provides the goods and services within normal business
operations;
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{2} Provides similar goods or services to many different
purchasers;

(3) Cperates in a competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Federal program; and

(5) Is not subject to compliance requirements of the Federal
program.

(d) Use of judgment in making determination. There may be unusual

circumstances or exceptions to the listed characteristics. In making the
determination of whether a subrecipient or vendor relationship exists, the
substance of the relationship is more important than the form of the
agreement. It is not expected that all of the characteristics will be present
and judgment should be used in determining whether an entity is a subrecipient

or vendor.

(e) For-profit subrecipient. Since this part does not apply to for-
profit subrecipients, the pass-through entity is responsible for establishing
reguirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance reguirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the
contract, and post-award audits.

(£) Compliance responsibility for vendors. In most cases, the
auditee's compliance responsibility for vendors is only teo ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor’'s records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

5 .215 Relation to other aundit requirements.

(a) Audit under this part in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

(b} Federal agency to pav_for additional audits. A Federal agency
that conducts or contracts for additional audits shall, consistent with other
applicable laws and regulations, arrange for funding the full cost of such
additional audits.

11
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{c) Reguest for a program to be audited as g major program. A Federal

agency may reguest an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for planning, such requests should be made at
least 18C days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in

§ __ .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm te the auditee whether it wants the program
audited as a major program. If the program is tc be audited as a major
program based upon this Federal agency regquest, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of

this paragraph for a subrecipient.

§ .220 Frequency of audits.

Except for the provisions for biennial audits provided in paragraphs (a)
and (b) of this section, audits required by this part shall be perfermed
annually. Any biennial audit shall cover both years within the biennial
period.

{a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This requirement must still be in effect for the biennial period

under audit.

(b} Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

s . 225 Sanctions.

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass—through
entities shall take appropriate action using sanctions such as:

{2) Withhelding a percentage of Federal awards until the audit is
completed satisfactorily:;

(p) Withheolding cor disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award.

§ .230 Audit costs.

{a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions cf applicable
OMB c¢ost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

12
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(b} Unallcwable costs. A non-Federal entity shall not charge the
feollowing to a Federal award:

(1) The cost of any audit under the Single Audit Act Amendments
of 1996 {31 U.S.C. 7501 et seg.) not conducted in accordance with this part.

(2) The cost of auditing a non-Federal entity which has Federal
awards expended of less than $300,000 (8500,000 for fiscal years ending after
December 31, 2003) per year and is thereby exempted under § .200(d) from

having an audit conducted under this part. However, this does not prchibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §__ .400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-
through entity and address only one or more of the following types of
compliance requirements: activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;

and, reperting.

8§ .235 Program-specific audits.

(a) Program~-specific audit guide available. In many cases, a program-

specific audit guide will be available to provide specific guidance to the
auditor with respect to intermel control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when

performing a program-specific audit.

(b) Program-specific audit guide not available. (1) When a program-
specific audit gquide is not available, the auditee and auditecr shall have
basically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit.

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of 8  .315(b}), and a
corrective action plan consistent with the reguirements of §  .315{c).

(3) The auditor shall:

(i} Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS;

{ii) Obtain an understanding of internal contrecl and
perform tests of internal control over the Federal program consistent with the

requirements of § .500{e) for a major program;

(iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on the Federal program
consistent with the requirements of § _ .500(d) for & major program; and
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(iv) Follow up on prior audit findings, perfcrm procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the

requirements of § .500 (e).

(4} The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's report(s} shall state that the audit
was conducted in accordance with this part and include the following:

(i} An opinjon {or disclaimer of opinion) as to whether
the financial statement{s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting pelicies;

(1i) A report on internal control related to the Federal
program, which shall describe the scope of testing c¢f internal control and the
results of the tests;

(iii) A report on compliance which includes an cpinion (or
disclaimer of opinlon) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could
have a direct and material effect on the Federal program; and

{iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §__ _.505(d) (1) and findings
and guestioned costs consistent with the requirements of §___ .505(d) (3).

{c) Report submission for program-specific audits.

{1} The audit shall be completed and the reporting reguired by paragraph

(c) (2) or (c)(3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federazl agency
that provided the funding or a different pericd is specified in a program-
specific audit guide. {However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the regquired reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’s
report{s), or 13 months after the end of the audit period, unless a different
period is specified in a program-specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public
inspection.

(2) When a program=-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with § __ -.320(b), as applicable to a
program-specilfic audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass~through entity the reporting
reguired by the program-specific audit guide.

(3} When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement {s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph {(b) {2} of
this section, and the auditor's report{s) described in paragraph (b} (4) of
this section. The data collection form prepared in accordance with
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§  .320(b), as applicable to a program-specific audit, and one copy of this
reperting package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. A&lso, when the schedule of
findings and questioned costs disclosed audit findings or the summary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass-through entity, when a subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
writtern notification to the pass-through entity, consistent with the
requirements of §__ .320(e) (2). A subrecipient may submit a copy of the
reporting package to the pass—through entity to comply with this notification

requirement.

(d) Other sections of this parf mav applv. Program-specific audits
are subject to §___ .100 through §__ .215(b}, §__ .220 through §___ .230,
§  .300 through § _ .305, §__ .315, §__ .320(f) through §__ .320(3), §___ .400
through §__ .405, § __ .510 through §__ .5153, and other referenced provisions
of this part unless contrary to the provisions of this section, a program-
specific audit guide, or program laws and regulations.

Subpart C--Auditees
§ .300 Auditee responsibilities.

The auditee shall:

{a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(b} Maintain internal control over Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions cf
contracts or grant agreements that could have a material effect on each cf its

Federal programs.

(c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs.

{d) Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with § .310.

(e} Ensure that the audits reguired by this part are properly
performed and submitted when due. When extensicns to the report submission
due date required by §  -320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(£} Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315{b) and § .215(¢), respectively.

8 .305 Auditor selection.
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(a) auditor preocurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Commen
Rule (hereinafter referred to as the "A-102 Common Rule™) published March 11,
1988 and amended April 19, 1995 [insert appropriate CFR citation], Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations,” or the FAR {48 CFR part 4Z), as applicable (OME Circulars are
avallable from the Office of Administration, Publications Office, room 2200,
New Executive Office Building, Washington, DC 20503). Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firmsg, and women's buginess enterprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. 1In requesting proposals for audit services, the
obijectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the reguest for proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results
of extermal quality control reviews, and price.

(b) Restriction on auditor preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the priocr year exceeded 51
million. This restriction applies to the base year used in the preparation of
the indirect cost propogal or cogt allocation plan and any subseguent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
gervices, this paragraph applies to audits of fiscal years beginning after
June 30, 1998.

{c) Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they cowply fully with the
regulrements of this part.

§ .310 Financial statements.

(a) Financial statementg. The auvditee shall prepare financial
statements that reflect its financial position, results of operaticns or
changes in net assets, and, where appropriate, cash flowe for the fiscal vyear
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization-wide financial statements way also include departments,
agencies, and other organizational units that have separate audits in
accordance with §_ .500(a) and prepare separate financial statements.

{b) Schedule of expenditures of Federal awards. The auditee ghall
also prepare a schedule of expendltures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
ghall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.

ATTACHMENT ... ...
paGeE .\ oF .29 paces




{2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

{3} Provide total Federal awards expended for each individual
Eederal program and the CFDA number or other identifying number when the CFDA
information is not available.

o (4) Include notes that describe the significant accounting
policies used in preparing the schedule.

. . . (5) To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each
Federal program.

(6) Inciude, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end. While not reguired, it is preferable to
present this information in the schedule.

§ .315 Audit findings follow-up.

(a) General. The auditee is responsible for follow-up and corrective
action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§ .510(ec). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding

initially occurred.

{b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall repoxrt the status of all audit findings included in
the prior audit's schedule of findings and gquesticned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b} (1) of this
section, or no longer valid or not warranting further action in accordance

with paragraph (b} {4) of this section.

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action

wae taken.

(2) When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(2) When corrective action taken is significantly different from

corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explanation.

{4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A wvalid reason for considering an audit
finding as not warranting further action is that all of the following have

occurred:

(i} Two years have passed since the audit report in which
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the finding occurred was submitted to the Federal clearinghouse;

{i1) The Federal agency or pass-thrgugb entity is not
currently following up with the auditee on the audit finding; and

{iii) A management decision was not issued.

(c) Corrective action plan. At the completion of the audiF, t@e .
auditee shall prepare a corrective action plan tc address each audit finding

included in the current year auditor's reports. The gorrective action plan
shall provide the name(s) of the contact person{s) responsible for corrective
action, the corrective action planned, and the anticjipated completion date.
If the auditee does not agree with the audit findings or believes corrective
action is not reguired, then the corrective action plan shall include an
explanation and specific reasons.

§ -320 Report submission.
(a) General. The audit shall be completed and the data collection

form described in paragraph (b) of this section and reporting package
described in paragraph (c¢) of this section shall be submitted within the
earlier of 30 days after receipt of the auditor’s report{s), or nine months
after the end of the audit period, unless a longer pericd is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal
yvears beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report{s), or 13 months
after the end of the audit period.) Unless restricted by law or regulationm,
the auditee shall make copies available for public ingpection.

(b) Data Collection. (1) The auditee shall submit a data ccllection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. & senior level representative of the
auditee (&.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form)}, and the information included in the form, in its
entirety, are accurate and complete.

{2) The data collection form shall include the following data
elements:

(1) The type of report the auditor issued on the financial statements of
the auditee {(i.e., ungualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion).

(ii) Where applicable, a statement that reportable conditions in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

{iid) A statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that reportable conditions in intermal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

{v) The type of report the auditor issued on compliance for major
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programs {i.e., ungualified opinion, gualified opinion, adverse
opinion, or disclaimer of opinion).

{vi) A list of the Federal awarding agencies which will receive a copy of
the reporting package pursuant to § .320(d4) (2) of OMB Circular
A-133.

(vii} L yes or no statement as to whether the auditee qualified as a low-
risk auditee under § .530 of OMB Circular A-133.

{(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in § .520(b) of OMB Circular A-133.

{(ix) The Catalog cof Federal Domestic Assistance {CFDA) number for each

Federal program, as applicable.

(x) The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of PFederal awards.

{xi) The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program.

(xii) For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any guestioned costs:

(A} Activities allowed or unallowed.
(B}Y Allowable costs/cost principles.
(Cy Cash management.
(D} Davis-Bacon Act.
(E) Eligibility.
(F} Equipment and real property management.
(G} Matching, level of effort, earmarking.
(H} Period of availability of Federal funds.
(I} Procurement and suspension and debarment.
(J) Program income.
(X} Real property acquisition and relocation asgistance.
(1} Reporting.
(M) Subrecipient monitoring.
{N) Special tests and provisions.
(2iid) Auditee Name, Employer Identification Number (s}, Name and Title of
Certifying Official, Telephone Number, Signature, and Date.
(xiv) Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature, and Date.
(xv) Whether the auditee has either a cognizant or oversight agency for
audit.
(xvi}) The name of the cognizant or oversight agency for audit determined in
accordance with §  .400(a) and §__ .400(b), respectively.
(3) Using the information included in the reporting package

described in paragraph (e) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor's respongibility
for the information, that the form is not a substitute for the reporting
package described in paragraph {(ec) of this section, and that the content of

i8

o —o e ATTACHMENT e,
PAGE .. ). oF .. 24. paGES




the form is limited to the data elements prescribed by OMB.

{c) Reporting package. The reporting package shall include the:
(1} Financial statements and schedule of expenditures of
Federal awards discussed in § .310(a) and § .3120(b), respectively;
(2) Summary schedule of prior audit findings discussed in
5 .315(b) ;
(3) auditor's report(s) discussed in § .505; and
(4) Corrective action plan discussed in § .315(a).
(a) Suybmigsion to clearinghouse. All auditees shall submit to the

Federal clearinghouse designated by OMB the data collecticn form described in
paragraph (b) of this section and one copy of the reporting package described
in paragraph (e} of this section for:

(1) The Federal clearinghouse to retain as an archival copy;
anad

(2) Each Federal awarding agency when the schedule of findings
and guestioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federal
awards that the Federal awarding agency provided directly.

(e) Additional submiggion by subrecipients. (1) In addition to the

requirements discussed in paragraph (d) of this section, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (e) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity
provided.

{(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not reguired to submit a reporting
package tc a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
{including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit f£indings relating
to the Federal award{g) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Pederal award{s)} that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (c) of this section to a pass-through entity to comply with this
notification regquirement.

(£) Requests for report copies. In response to requests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies of

the reporting package described in paragraph (e) of this section and, if
requested, a copy of any management letters issued by the auditor.

(g) Report retention regquirements. Auditees shall keep one copy of
the data collection form described in paragraph (b} of this section and one
copy of the reporting package described in paragraph (c) of this section on
file for three years from the date of submission to the Federal clearinghouse
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designaped by OMB. Pass-through entities shall keep subrecipients'
submissions on file for three years from date of receipt.

. {h} Clearinghouse respongibilities. The Federal clearinghouse
designated by OMB shall distribute the reporting packages received in
accordance with paragraph {d) {2) of this secticn and § .235{c) (3) to
applicable Federal! awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the reguired data collection
forms and reporting packages.

(i} Clearinghcouse address. The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132.

o) Electronic filing. Nothing in this part shall preclude electronic
submisgions to the Federal clearinghouse in such manner as may be approved by

OMB. With OMB approval, the Federal clearinghouse may pilot test methods of
electronic submissions.

Subpart D--Federal Agenciee and Pagg-Through Entities
§ .400 Responsibilities.

(a) Cognizant agency for audit responsibilities. Recipients expending

more than $25 million (550 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OME makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periode ending in 1%97 through
2000 will be determined based on Federal awards expended in 1995. {However,
for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning

after June 30, 2000.}

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004. (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant

agency for audit shall:

(1} Provide technical audit advice and liaison to auditees and
auditors.
(2) Consider auditee requests for extensions to the report
21
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submigsion due date required by § .320{a). The cognizant agency for audit

may grant extensions for gocd cause.

(2) Obtain or conduct guality control reviews of selected
audits made by non-Federal auditors, and provide the resgults, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies_and
appropriate Federal law enforcement cfficials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS

or laws and regulations.

(5) Advige the auditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding adgencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadequacies or
repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary

action.

{6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additionzl audits or reviews build upon
audits performed in accordance with this part.

(7} Coordinate a management decision for audit findings that
affect the Federal programs of more than one agency.

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9) For biennial audits permitted under § .220, consider

auditee reguests to gualify as a low-risk auditee under § -530(a) .

(b) Overgight adgency for audit responsibilities. An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with
5 .105. The oversight agency for audit:

{1} Shall provide technical advice to auditees and auditors as
requested,

(2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit.

{c) Federal awarding agency regpongibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal
award.

(2) Advise recipients of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements.

(3) Ensure that audits are completed and reports are received
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in a timely manner and in accordance with the requirements of this part.

. (4) Provide technical advice and counsel te auditees and
auditors as reguested.

(5] Issue a management decision on audit findings within six
months atter receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action.

(6} Assign a person responsible for providing annual updates
of the compliance supplement to OMB.

{d) Pass-through entity regponsibilitieg. 2 pass-through entity shall
perform the foliowing for the Federal awards it makes:

(1} Identify Federal awards made by informing each
subrecipient of CFDA title and number, award name and number, award year, if
the award is R&D, and name of Federal agency. When some of this information
is not available, the pass-through entity shall provide the best information
available to describe the Federal award.

(2} Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requiremente imposed by the pass-through entity.

{3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulaticns, and the provisions of contracts or grant agreementsg and
that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($£500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient'’'s fiscal year have met the audit requirements of this part

for that fiscal vyear.

(5} Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective actiom.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

(7) Reguire each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§ .405 Management decision.
(a) General. The management decision shall clearly state whether or
and the

not the audit finding is sustained, the reasons for the decision,
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may reguest

additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision ghould describe any appeal process

available to the auditee.

{b} Federal agency. As provided in § -400(a) (7)., the cognizant
agency for audit shall be responsible for coordinating a mapnagement decision

for audit findings that affect the programs of more than one Federal agency.
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As provided in § _ .400{c) (5), a Federal awarding agency is responsible fpr
issuing a management decigion for findings that relate to Federal awards it
makes to recipients., Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned.

(c) Pasg-through entity. As provided in § -400(d) (53, th pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d} Time requirements. The entity responsible for making the
management decision shall do so within six months o? receipt of the audit
report. Corrective action should be initiated within six months after receipt

of the audit report and proceed as rapidly as possible.

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with § .510{c}.

Subpart E--Auditors
5 -500 Scope of audit.

{a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered tc be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year.

(b) Finapcial statements. The auditor shall determine whether the
firancial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also determine whether the schedule 0f expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

(c) Internai control. (1) In addition to the regquirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of intermal
control over Federal programs sufficient to plan the audit to support a Jlow
assessed level of control risk for major programs.

(2) Except as provided in paragraph (¢) {3) of this section,
the auditor shall:

(i) Plan the testing of internal control over major
programs to support a low assegsed level of control rigk for the assertions
relevant to the compliance reguirements for each major pregram; and

(i1} Perform testing of internal control as planned in
paragraph (ec) (2) {1) of thisg section.

(3) When internal control over some or all of the compliance
requirements for & major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (c¢) {2} of this section are not reguired for those compliance
regquirements. However, the auditor shall report a reportable condition
(including whether any such condition is a material weakness) in accordance
with § .510, assess the related control risk at the maximum, and consider
whether additional compliance tests are reguired because of ineffective
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internal control.

(d) Compliance. (1) In addition to the reguirements of GAGAS, the
auditor shall determine whether the auditee has complied with laws,
requlations, and the provisions of contracts or grant agreements that may have
a direct and material effect on each of its major programs.

(2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are included in the compliance supplement.

(3) For the compliance reguirements related to Federal
programs contained in the compliance supplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance reguirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
reguirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the compliance supplement as
guidance for identifving the types of compliance requirements to test, and
determine the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements.

(4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor gufficient
evidence to support an opinion on compliance.

(e) pudit follow-up. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary

schedule of prior audit findings prepared by the auditee in accordance with

§  .315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding

relates to a major program in the current year.

(f) Data Collection Form. As required in § .320(b) (3}, the auditor
shall complete and sign specified sections of the data collection form,

§ .505 Rudit reporting.

The auditor's report{s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An cpinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial

statements taken as a whole.

(b) A report on intermal control related to the financial statements
and major programs. This report shall describe the scope cf testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph

{d) of this section.

(c) B report on compliance with laws, regulations, and the provisionsg
of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements. This report shall also include
an opinion (or disclaimer of opinion) as to whether the auditee complied yith
laws, regulations, and the provigions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and guestloned costs

described in paragraph (d) of this section.

(d) A schedule of findings and questioned costs which shall include
the following three components:
{1) A summary of the auditor's results which shall include:
(i) The type of report the auditor issued on the

financial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, or digclaimer of opinion);

(i) Where applicable, a statement that reportable
conditions in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

{iii} A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that reportable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesgses;

{v) The type of report the auditor issued on compliance
for major programs (i.e., ungualified opinion, gualified opinion, adverse
opinion, or disclaimer of opinion);

{vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510(a) ;
(vii) An identification of major programs;

(viii)The dollar threshold used to distinguish between
Type A and Type B programs, as described in § .520(b); and

(ix) A statement as to whether the auditee gqualified as
a low-risk auditee under § -530.

(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.

(3} Findings and gquestioned costs for Federal awards which
shall include audit findings as defined in § .510(a) .
(i)} Audit findings {e.g., internal control findings,

-compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(11) Audit findings which relate toc both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (4) (3)
of this section, respectively, should be reported in both secticns of the
schedule. However, the reporting in cne section of the schedule may be in
gsummary form with a reference to a detaziled reporting in the other section of
the schedule.

§ .510 Audit findings.
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{a) Audit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and guestioned costs:

{1) Reportable conditions in internal control over major
programs. The auditor's determination of whether a deficiency in internal
control is a reportable condition for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify reportable conditicns which are individually or cumulatively
material weaknessges.

(2} Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the
compliance supplement.

(3} Known gquestioned costs which are greater than $1C,000 for
a type of compliance requirement for a major prograr. Known guestioned costs
are those specifically identified by the auditor. In evaluating the effect of
guestioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs questioned (likely guestlioned costs}, not just the
questioned costs specifically identified (known guestioned costs}. The
auditor shall also report known questioned costs when likely guestioned costs
are greater than $10,000 for a type of compliance requirement for a major
program. In reporting questioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and consequences of
the gquestioned costs.

(4) Known guestioned costs which are greater than 510,000 for
a Federal program which ig not audited as a major program. Except for audit
follow-up, the auditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of guestioned costs for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known questioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

{5} The circumstances concerning why the auditor's report on
compliance for major programs ig other than an unqualified opinion, unless
such circumstances are otherwlse reported as audit findings in the schedule of
findings and guestioned costs for Federal awards.

(8) Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not reguire the
auditor to make an additicnal reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reparting

reguirements of GAGAS.

(7} Instances where the results of audit follow-up procedures
disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

(b} Audit finding detail. Audit findings shall be prgsented in
gufficient detail for the auditee to prepare a cecrrective action plan and take

corrective action and for Federal agencies and pass—througp entities to arrive
at a management decision. The following specific information shall be
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included, as applicable, in audit findings:

{1) Federal program and specific Federal award identification
including the CFDA title and number, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity. When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best information available to
describe the Federal award.

(2} The criteria or specific requirement upon which the audit
finding is based, including statutery, regulatory, or other citation.

(2) The condition found, including facts that support the
deficiency identified in the audit finding.

{4) Identification of questioned costs and how they were
computed.

(5) Information to provide proper perspective for judging the

rrevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem. Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be quantified in terms of dollar value.

(6) The possible agserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective actionm.

(7} Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsible cofficials of the auditee when there
is disagreement with the audit findings, to the extent practical.

(c) Reference numbers. Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§ .515 Audit working papers.

{a) Retention of working papers. The auditor shall retain working
papere and reports for a minimum of three years after the date of issuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
Pass-through entity tc extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the auvdit finding for guidance prior to destructien of the working papers and
reports.

(b) Access to workipg papers. Audit working papers shall be made
available upon reguest to the codanizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a guality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right cof Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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§ .520 Major program determination.

{a) General. The auditor shall use a risk-based approach to determine
which Federal programs are major programs. This risk-based approach shall
inciude consideration of: Current and prior audit experience, oversight by
Federal agencies and pasg-through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (i} of this section
shall be followed.

(b) gtep 1. {1) The auditor shall identify the larger Federal
programs, which shall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards esxpended during the audit period

exceeding the larger of:

{i) £300,000 or three percent (.03} of total Pederal
awards expended in the case of an auditee for which total Federal awards
expended egual or exceed £300,000 but are less than or equal to $100 million.

{ii) $31 million or three-tenths of one percent {.003) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to §10

billicn.

{iii) $30 million or 15 hundredths of one percent {.0015)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1)
of thig section shall be labeled Type B programs.

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing lcans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type &
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under § .220, the
determination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) gtep 2. (1) The auditor shall identify Type A programs which are
low-risk. For a Type & program to be considered low-risk, it shall have been

audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under § .510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under §__ .510(a) (3) and § __ .510(a) {4},
fraud under §  .510{a) {6), and audit follow-up for the summary schedule of
prior audit findings under § .510(a)(7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §__ .525({(c},
§  .s25(d)(1), §__ .525{(d)(2), and §  .525(d) (3); the results of audit
follow-up; whether any changes in personnel or sysLems affecting a Type A
program have significantly increased rigk; and apply professional judgment in
determining whether a Type A program is low-risk.

(2) Notwithstanding paragraph (e} (1) of this gection, OMB may
approve a ¥Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.s.C. 3515) . The Federal agency shall
notify the recipient and, if known, the auditor at least 180 days priocr to the
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end of the fiscal year to be audited of OMB's approval.

{d) Step 2. {1} The auditor shall identify Type B programsg which are
high-risk using professional judgment and the criteria in §__ .525. However,
should the auditor gelect Option 2 under Step 4 (paragraph (e) (2) (1) (B) of
this section), the auditor is not reguired to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
reportable conditions in internal control or compliance problems as discussed

in § .525(b) (1), § .525(b) (2), and § .525(e) {1), a single criteria in
§ .525 would seldom cause a Type B program to ke considered high-risk.
(2} The auditor is not expected to perform risk assessments on

relatively small Federal programs. Therefere, the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of:

(i} £100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or equal to §100
millien in total Federal awards expended.

(i) $300,000 or three-hundredths of one percent (.0003)
of total Federal awards expended when the auditee has more than $100 million
in total Federal awards expended.

{e) Scep 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programg, except the auditcor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (e} (1) of this
section) .

(2 (1) High-risk Type B programs as identified under
either of the following two options:

() Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e) (2} (i) (A} does not reguire the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B} Option 2. One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

(ii) When identifying which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragraph (e) (2) (i) (A) or (B),
the auditor is encouraged to use an approach which provides an cpportunity for
different high-risk Type B programs to be audited as major over a period of
time.

(3) Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£} of this
section. This paragraph (e} (3) may require the auditor to audit more programs
as major than the number of Type A programs.

(£) Percentage of govergge rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meetg the criteria in §___ .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

(g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs.

(h) Auditor's judgment. When the major program determination was
performed and documented in accordance with this part, the auditer's judgment
in applying the risk-based approach tc determine major programs shall be
presumed correct. Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditcrs guidance about
the risk of a particular Pederal program and the auditor shaill consider this
guidance in determining major programs in audits not yet completed.

(i) Deviation from uss of risk criteria. For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£f) of this section. Under this optiocn, the auditor would not be
required to perform the procedures discussed in paragraphs (e), (d), and (e}
of this section.

{1) A first-year audit is the first vear the entity is audited
under this part or the first year of a change of auditors.

(2) To ensure that a frequent change of auditors would not
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years.

§ .525 Criteria for Federal program risk.
(a) General. The auditor's determination should be based on an

overall evaluation of the risk of noncompliance cccurring which could be
material to the Federal program., The auditor shall use auditor judgment and
congider criteria, such as described in paragraphs (b), {(ec), and (d} of this
section, to identify risk in Federal programs. Alsc, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

{b) Current and prior audit experience. (1} Weaknesses in internal

control over Federal programs would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.

{1) A Federal program administered under multiple

internal control structures may have higher risk. When assessing risklin a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating umit (e.g., one college campus) or pervasive throughout

the entity.

(ii? When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subreciplents
would indicate higher risk.

{iii) The extent to which computer processing is gsed to
administer Federal programs, as well as the complexity of that processing,

should be considered by the auditor in assessing risk., New and recently
modified computer systems may also indicate risk.

{2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program ¢r have not been corrected.

{3} Federal programs not recently audited as major programs
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may be of higher risk than Federal programs recently audited as major programs
without audit findings.

(c} Oversight exercigsed by Federal adgencies and pass-through entities .
{1} Oversight exercised by Federal agencies or pass-through entities could
indicate risk. For example, recent monitoring or cother reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk. However, monitoring which disclosed significant problems would

indicate higher risk.

(2) Federal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk. OMB plans to provide this
identification in the compliance supplement.

(d) Inherent risk of the Federal program. (1) The nature of =z
Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
gontracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primerily involving staff payroll costs may
have a high-risk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations. Algo, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may increasge
risk.

(3) The phase of a Federal program in its life c¢ycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closecut of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Federal awards
expended.

§ .530 Criteria for a low-~rigk auditee.

An auditee which meets all of the following conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverade in accordance with §  .520:

(a) Single audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not gualify as a low-rigk auditee, unless agreed to in advance by the
cognizant or overgight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified. However, the
cognizant or oversight agency for audit may judge that an opinion
gualification does not affect the management of Federal awards and provide a
walver,

(c) There were no deficiencies in internal controcl which were
identified as material weaknesses under the reguirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identcified
material weaknesses do not affect the management of Federal awards and provide
a waiver.
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(d) None of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in the case of biennial
audits, preceding two audit periods) in which they were classified as Type A

programs :

(1) Internal control deficiencies which were identified as
material weaknesses;

{2) Noncompliance with the provisions of laws, regulations,
contracts, or grant agreements which have a material effect on the Type A
program; or

{3) Known or likely gquestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

Appendix A to Part - Data Collection Form (Form SF-SAC)
[insert SF-SAC after finalized]

Appendix B to Part __ - Circular A-133 Compliance Supplement
Note: Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 2200, New

Executive Office Building, Washington, DC 205C3.
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March 2008 Shelter Plus Care HUD

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

CFDA 14238 SHELTER PLUS CARE
L PROGRAM OBJECTIVES

The Shelter Plus Care program is designed to link rental assistance to supportive services for
hard-to-serve homeless persons with disabilities (primarily those who have a serious mental
illness; have chronic problems with alcohol, drugs, or both; or have acquired immunodeficiency
syndrome (AIDS) and related diseases) and their families if they are also homeless

(24 CFR section 582.1).

IL PROGRAM PROCEDURES

The program provides grants to States, units of general local government, or public housing
agencies (PHAs). The grants are to be used to provide rental assistance so homeless persons
with disabilities can obtain permanent housing. Rental assistance grants must be matched in the
aggregate by supportive services that are equal in value to the amount of rental assistance and
appropriate to the needs of the population to be served. Recipients are chosen on a competitive
basis nationwide (24 CFR section 582.1).

Rental assistance 1s provided through the four components described in 24 CFR section 582.100:
(1) tenant-based rental assistance (TRA); (2) project-based rental assistance (PRA); (3) sponsor-
based rental assistance (SRA); and (4) moderate rehabilitation for single room occupancy (SRO)
dwellings. Applicants may apply for assistance under any one of the four components. The
Compliance Supplement’s section relating to CFDA 14.856 (4-14.182) should be used in
auditing the moderate rehabilitation program for SRO dwellings.

The grant amount is based on the number and size of units to be assisted by the applicant over
the grant period. It is calculated by multiplying the number of units to be assisted by their fair
market rents for the term of the grant in months. The amount determined will be reserved for

rental assistance over the grant period (24 CFR sections 582.105(b) and (c)).

III. COMPLIANCE REQUIREMENTS

In developing the audit procedures to test compliance with the requirements for a Federal
program, the auditor should first look to Part 2, Matrix of Compliance Requirements, to
“identify which of the 14 types of compliance requirements described in Part 3 are
applicable and then look to Parts 3 and 4 for the details of the requirements.

A, Activities Allowed or Unallowed

1. Shelter Plus Care grants may be used to provide rental assistance for housing
occupied by eligible persons and to pay for the costs of administering the housing
assistance, except that the housing may not be receiving Federal funds for rental
assistance or operating costs under any other HUD program. Non-Federal entities
may design a housing program that includes a range of housing types and

A-133 Compliance Supplement 4-14.238-1
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different levels of supportive services. Rental assistance may include security
deposits on units amounting to one month’s rent (24 CFR section 582.105(a)).

2. The eight percent administrative allowance for housing assistance (see IILG.3,
“Matching, Level of Effort, Earmarking - Earmarking”) does not include the cost
of administering the supportive services or the grant (e.g., costs of preparing the
application, reports or audits required by HUD), which are not eligible activities
under a Shelter Plus Care grant. Non-Federal entities may contract with another
entity approved by HUD to administer the housing assistance. Eligible
administrative activities include processing rental payments to landlords,
examining participant income and family composition, providing housing
information, inspecting housing units for compliance with housing quality
standards, and receiving new participants into the program (24 CFR section
582.105(e)).

D. Davis-Bacon Act

Except for the use of volunteers under the conditions of 24 CFR part 70, agreements
under the SRO component covering nine or more assisted units are required to comply
with the requirements of the Davis-Bacon Act (24 CFR section 882.804(b)).

E.  Eligibility
1. Eligibility for Individuals

a. To be eligible for assistance under this program, a person must be
homeless, of very low-income, and have disabilities, as defined in 24 CFR
section 582.5. The eligibility of tenants admitted to the program should be
determined by: (1) obtatning signed applications that contained the
information needed to determine eligibility, income, and rent; and, when
appropriate, (2) obtaining third party verifications or documentation of
expected income, assets, unusual medical expenses, and any other
pertinent information. Tenant income should not exceed the maximum
limit set by HUD for the PHA s jurisdiction, as provided in the notice
transmitting Income Limits for Low and Very Low-Income Families
Under the Housing Act of 1937,

b. Each person must pay rent which is the highest of: (1) 30 percent of the
family’s monthly adjusted income; (2) 10 percent of the family’s monthly
income; or (3) if the family is receiving payments for welfare assistance
from a public agency and a part of the payments, adjusted in accordance
with the family’s actual housing costs, is specifically designated by the
agency to meet the family’s housing costs, the portion of payments that is
so designated (24 CFR section 582.310(a)).

2 Eligibility for Group of Individuals or Area of Service Delivery - Not
Applicable

A-133 Compliance Supplement 4-14.238-2
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3. Eligibility for Subrecipients - Sponsor-based rental assistance (SRA) provides
grants for rental assistance through contracts between the grant recipient and
sponsor organizations. A sponsor must be a private, non-profit organization or a
community mental health agency established as a public non-profit organization
(24 CFR section 582.100(c)).

G. Matching, Level of Effort, Earmarking

1. Matching

A grantee must provide or ensure the provision of supportive services that are at
least equal in value to the aggregate amount of renta} assistance funded by HUD.
This includes funding the services itself if the planned resources do not become
available for any reason, appropriate to the needs of the population being served.
The supportive services may be newly created for the program or existing, and
may be provided or funded by other Federal, State, local, or private programs.
Only services that are provided after the execution of the grant agreement may
count toward the match. The manner in which the value of supportive services is
calculated is contained in 24 CFR section 582.110(c).

2.1  Level of Effort - Maintenance of Effort - Not Applicable
2.2 Level of Effort - Supplement Not Supplant

No assistance received under this program (or any State or local government
funds used to supplement this assistance) may be used to replace funds provided
under any State or local government assistance programs previously used, or
designated for use, to assist homeless persons with disabilities (24 CFR section

582.115(d)).
3. Earmarking

Up to eight percent of the grant amount may be used to pay the costs of
administering housing assistance, subject to the limits noted in IIL.A.2 above
(24 CFR section 582.105(¢)).

L. Reporting
1. Financial Reporting
a. SF-269, Financial Status Report - Not Applicable
b. SF-270, Request for Advance or Reimbursement - Not Applicable

c. SF-271, Outlay Report and Request for Reimbursement for Construction
Programs - Not Applicable

d. SF-272, Federal Cash Transactions Report - Not Applicable
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e. HUD-40118, Annual Progress Report (OMB No. 2506-0145) - This report
is due from each grantee (and separately for each component funded)
within 90 days after the end of its operating year
(24 CFR section 582.300 (d)).

Key Line Items - Financial data in Part I -15. Supportive Services

2. Performance Reporting

HUD 60002, Section 3 Summary Report, Economic Opportunities for Low- and
Very Low-Income Persons (OMB No. 2529-0043) — For each grant over $200,000
that involves housing rehabilitation, housing construction, or other public
construction, the prime recipient must submit Form HUD 60002 (24 CFR sections

135.3(a) and 135.90).
Key Line Items —
a. 3. Doltar Amount of Award

b. 8. Program Code

C. Part I, Column C — Total Number of New Hires that are Sec. 3 Residents

d. Part 11, Contracts Awarded, 1. Construction Contracts

(D A. Total dollar amount of construction contracts awarded on the
project

(2) B. Total dollar amount of construction contracts awarded to
Section 3 businesses

(3)  D. Total number of Section 3 businesses receiving construction
contracts

e Part II, Contracts Awarded, 2. Non-Construction Contracts

(1) A. Total dollar amount of all non-construction contracts awarded
on the project/activity

2) B. Total doliar amount of non-construction contracts awarded to
Section 3 businesses

(3) D. Total number of Section 3 businesses receiving non-
construction contracts

3. Special Reporting - Not Applicable

A-133 Compliance Supplement 4-14.2384
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N. Special Tests and Provisions
1. Rent Reasonableness

Compliance Requirement - HUD will only provide assistance for a unit for which the
rent is reasonable. For TRA, PRA, and SRA, it is the responsibilify of the non-Federal
entity to determine whether the rent charged for the unit receiving assistance is

reasonable in relation to rents being charged for comparable unassisted units. For SRO
units, rents are calculated in accordance with 24 CFR section 882.805(d) (24 CFR section

582.305(b)).

Audit Objective - Determine reasonableness of the rents being paid by the grantee.

Suggested Audit Procedures

a. Identify the manner in which the non-Federal entity establishes rent
reasonableness, and if such tools as telephone surveys, site visits afier
telephoning, or more extensive market surveys of available rental units were
conducted in order to assess the reasonableness of rents being charged. Examine
the non-Federal entity’s documentation showing rents charged for comparable
unassisted units.

b. Verify that the contract rents being paid are comparable with those paid for
unassisted units. If unassisted units are in the building, compare rents paid for
those units with the rents paid for the assisted units.

2. Housing Quality Standards

Compliance Requirement - Housing assisted under the Shelter Plus Care Program must
meet applicable housing quality standards under 24 CFR section 582.305 (a) and, for the
SRO component, under 24 CFR section 882.803(b). Before any assistance is provided on
behalf of a participant, the non-Federal entity, or another entity acting on behalf of the
non-Federal entity (other than the owner of the housing), must physically inspect each
unit to assure that the unit meets housing quality standards. Non-Federal entities must
also inspect all units annually during the grant period to ensure that units continue to
meet housing quality standards (24 CFR section 582.305(a)).

Audit Objective - Determine whether the grantee performs the required inspections to
assure that units meet housing quality standards.

Suggested Audit Procedures

a. Verify through a review of documentation that the non-Federal entity identifies
those units on which housing quality inspections are due.

b. Verify through a review of documentation that the non-Federal entity performed
inspections of units and that any needed repairs were completed timely.

A-133 Compliance Supplement 4-14,238-5
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3. Project-Based Rental Assistance

Compliance Requirement - Project-based rental assistance provides grants for rental
assistance to the owner of an existing structure, where the owner agrees to lease the
subsidized units to participants. Participants do not retain rental assistance if they move.
Rental subsidies are provided to the owner for a period of cither five or ten years. To
qualify for ten years of rental subsidies, the owner must complete at least $3000 of
eligible rehabilitation work for each unit (including the prorated share of work to be
accomplished on common areas or systems), to make the structure decent, safe, and
sanitary. The rehabilitation work must be completed within 12 months of the grant award

(24 CFR section 582.100(b)).

Audit Objective - Determine whether project-based assistance is being paid in
accordance with agreements.

Suggested Audit Procedures

a. Examine the existing agreement between the owner and the non-Federal entity to
determine whether the agreement is for either five or ten years.

b. If the agreement is for ten years, verify through a review of documentation that
the required rehabilitation of at least $3000 was performed within 12 months of
the grant award.

c. Examine the billings from the owner, and verify that the assistance payments are

for units occupied or ready for occupancy.

A-133 Compliance Supplement 4-14.238-6 . ?
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Health Information In Compliance With The Health insurance Portability
And Accountability Act Of 1996 (HIPAA)
BUSINESS ASSOCIATE AGREEMENT
THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement”) is made and entered as of
, 26__ by and between , 8
fcorporation, partnership, dba], whose business address is

(hereinafter

referred to as "Business Associate”), and the CITY OF LONG BEACH, a municipal corporation

(hereinafter referred to as "City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provides a multitude of health care and

related services; and ,
WHEREAS, in the course of providing health care and related services the City obtains

protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides particular services

to the City; and
WHEREAS, the City wishes fo disclose some information to Business Associate, some of

which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and provide for the
security of protected heaith information in compiiance with the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”) and regulations promulgated thereunder by the U.S. Department
of Health and Human Services and other applicable laws, inciuding, but not limited to Title 45, Section

164.504(e) of the Code of Federal Regulations.
NOW,

THEREFORE, in consideration of the mutual terms covenants, and conditions in this
Agreement, the parties agree as foliows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement shall have the same
meaning as those terms in the Privacy Rule codified in Title 45, Sections 160-164 of the Code

of Federal Regulations.
2 OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or discicse protected

health information other than as permitted or required by the Agreement or as

required by law.
b. Safeguards. Business Associate agrees to use appropriate safeguards to

prevent use or disclosure of the protected health information.

Mitigation. Business Associate agrees to mitigate, to the extent practicable, any

harmful effect that is known to Business Associate of a use or disclosure of

protected health information by Business Associate in violation of the
requirements of this Agreement,

Reporting of disclosures. Business Associate agrees to report to Covered Entity

any use or disclosure of the protected health information not provided for by this

Agreement of which it becomes aware.

e. Business Associate’s Agents. Business Associate agrees to ensure that any
agent, including a subcontractor, to whom it provides protected health
information received from, or created or received by Business Associate on
behalf of Covered Entity agrees to the same restrictions and conditions that apply
through this Agreement to Business Associate with respect to such information.

— —-f-— -— —Availability of dInformation to City._.Business Associate agrees fo provide prompt

access to protected health information in a designated record set to Covered
Entity or, as directed by Covered Entity, to an individual upon Covered Entity's

request in order to meet the requirements under 45 CFR_§ 164.524.
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Amendment of Protected Health Information. Business Associate agrees to
promptly make any amendment(s) to protected health information in &
designated record set that the Covered Entity directs or agrees to pursuant to 45
CFR § 164.526 at the request of Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal practices, books,
and records, including policies and procedures and protected health information,
refating to the use and disclosure of protected health information received from,
or created or received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and Human Services
for purposes of the Secretary determining the Business Associate's compliance
with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document such
disclosures of protected health information and information related to such
disciosures as would be required for the City to respond fo a request by an
individual for an accounting of disclosures of protected health information in
accordance with 45 CFR § 164.528.

Availability of Information to Covered Entity. Business Associate agrees to
promptly provide to Covered Entity or an individual information collecied in
accordance with Section 2(i) of this Agreement, to permit Covered Entity to
respond to a request by an individual for an accounting of disclosures of
protected health information in accordance with 45 CFR § 164.528.

5. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE,

Except as otherwise limited in this Agreement, Business Associate may use or disclose
protected heaith information to perform functions, aclivities, or services for, or on behalif of,
Covered Entity as specified in this Agreement, provided that such use or disclosure would not
violate the Privacy Rule if done by Covered Entity or the minimum necessary policies and
procedures of the Covered Entity. The specific use and disclosure provisions are as follows:

a.

d.

Except as otherwise limited in this Agreement, Business Asscciate may use
protected health information for the proper management and administration of
the Business Associate.

Except as otherwise limited in this Agreement, Business Associate may disclose
protected health information for the proper management and administration of
the Business Associate, provided that disclosures are required by law, or
Business Associate obtains reasonable assurances from the person to whom the
information is disclosed that it will remain confidentia! and used or further
disclosed only as required by law or for the purpose for which it was disclosed to
the person, and the person notifies the business associate of any instances of
which it is aware in which the confidentiality of the information has been
breached.

Except as otherwise limited in this Agreement, Business Associate may use
protected health information to provide data aggregation services to covered
entity as permitied by 42 CFR § 164.504(e)(2)())(B).

Business Associate may use protected health information to report viclations of
law to appropriate federal and state authorities, consistent with § 164.502()(1).

4. OBLIGATIONS OF COVERED ENTITY.

a.

Business Associate of any changes in, or revocrbmnﬂﬁ.aermtsaﬂ

Notification of Limitations in Notice of Privacy Practices. Covered Entity shall
notify Business Associate of any limitation(s) in its notice of privacy practices of
covered entity in accordance with 45 CFR § 164.520, o the extent that such
limitation may affect Business Associate’s use or disclosure of protected health

information.
Nofification of Change or Revocation of Permission. Covered entity shali notify
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to use or disclose protected health information, to the exient that such changes

may affect Business Associate’'s use or discicsure of protected health

information.

Notification of Restrictions. Covered Entity shall notify Business Associate of any

restriction to the use or disclosure of protected health information that Covered

Entity has agreed to in accordance with 45 CFR § 164.522, to the extent that

such restriction may effect Business Associate’'s use or disclosure of protected

health information.

5. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall not request
Business Associate to use or disclose protected health information in any manner that
would not be permissible under the Privacy Rule if done by Covered Entity, except that
this restriction is not intended and shall not be construed to limit Business Associate's
capacity to use or disclese protected heaith information for the proper management and
administration of the Business Associate or to provide data aggregation services to
Covered Entity as provided for and expressly permitted under Section 3 (a), (b}, and (c}

of this Agreement.

6. TERM AND TERMINATION.
Term. The term of this Agreement shall be effective upon execution, and shall

terminate when all of the protected heaith information provided by Covered Entity
to Business Associate, or created or received by Business Associate on behalf of
Covered Entity, is destroyed or returned to Covered Entity, or, if it is infeasible to
return or destroy protected health information, protections are extended to such
information, in accordance with the termination provisions in this Section.

b. Termination for Cause. Upon Covered Entity's knowiedge of a material breach

by Business Associate, Covered Entity shall either:

1. Provide an opportunity for Business Associate to cure the breach or end the
violation and terminate this Agreement if Business Associate does not cure the
breach or end the violation within the time specified by Covered Entity,
Immediately terminate this Agreement if Business Associate has breached g

material term of this Agreement and cure is not possible; or
3. If neither termination nor cure are feasible, Covered Entity shall report the

violation tc the Secretary.

C. Effect of Termination.
1, Except as provided in paragraph (2} of this Section, upon termination of this Agreement

for any reason, Business Associate shall return or destroy all protected health
information received from Covered Entity, or created or received by Business Associate
on behalf of Covered Entity. This provision shail apply to protected health information
that is in the possession of subcontractors or agents of Business Associate. Business
Associate shall retain no copies of the protected health information.
in the event that Business Associate determines that returning or destroying the
protected health information is infeasibie, Business Associate shall provide to Covered
Entity nofification of the conditions that make return or destruction infeasible and shall
extend the protections of this Agreement to such protected health information and limit
further uses and disclosures of such protected heaith information to those purposes that
make the return or destruction infeasible, for so long as Business Associate maintains
such protected health information.
7. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
.-—-__Business_Associate shall_make itself and any subcontractors, employees, or agents
assisting Business Associate in the performance of its obligations under this Agreement
with the Covered Entity, available to Covered Entity, at no cost to Covered Entity to
testify as witnesses or otherwise, in the event of litigation or administrative proceedings

2.

commenced against Covered Entity, its directors, officers org%ewmase&on =)
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g.

10.

11.

12.

13.

14.

claimed violation of HIPAA, the HIPAA Regulations or other laws relating to security or
privacy, except where Business Associate or its subcontractors, employees or agents
are named as an adverse party. '
MISCELLANEOQUS

References. A reference in this Agreement to a section in the Privacy Rule means

the section as in effect or as amended.

Amendment. The parties agree to take such action as is necessary to amend this

Agreement from time to time as is necessary for covered entity to comply with the

requirements of the Privacy Rule and the Health insurance Portability and

Accountability Act of 1996, Amendments must be in writing and signed by the

parties to the Agreement.

Survival. The respective rights and obligations of Business Associate under Section

6(c) of this Agreement shall survive the termination of this Agreement.

Interpretation. Any ambiguity in this Agreement shall be resoived to permit Covered

Entity to comply with the Privacy Ruie.
LAW. This Agreement shall be governed by and construed pursuant to federal law and
the laws of the State of California (except those provisions of California law perfaining to
conflicts of laws). Business Associate shall comply with al! laws, ordinances, rules and
reguiations of all federal, state and local governmental authorities.
ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes the entire
understanding between the parties and supersedes all other agreements, oral or
written, with respect to the subject matter herein.
INDEMNITY. Business Associate shall protect, defend, indemnify and hold City, its
officials, employees, and agents (collectively in this Section referred to as "City")
harmiess from and against any and all claims, demands, causes of action, losses,
damages, and liabilities, whether or not reduced fo judgment, which may be asserted
against City arising from or attributable to or caused directly or indirectly by Business
Associate, Business Associate's employees, or agents in the performance of the duties
under this Agreement or any alleged negiigent or intentional act, omission or
misrepresentation by Business Associate, Business Associate's employees or agents,
which act, omission or misrepresentation is connected in any way with performance of
the duties under this Agreement. |f it is necessary for purposes of resisting, adjusting,
compromising, settliing, or defending any claim, demand, cause of action, ioss, damage,
or liability, or of enforcing this provision, for City to incur or to pay any expense or cost,
including aftorney's fees or court costs, Business Associate agrees to and shall
reimburse City within a reasonable time. Business Associate shall give City notice of
any claim, demand, cause of action, loss, damage or liabiiity within ten (10) calendar
days.
AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, such ambiguity
shall be resolved in favor of a meaning that complies and is consistent with HIPAA,
HIPAA Regulations and Caiifornia law.
COSTS. If there is any legai proceeding between the parties to enforce or interpret this
Agreement or to protect or establish any rights or remedies hereunder, the prevailing
party shall be entitled 10 its costs and expenses, including reasonable attorneys' fees
and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall be in writing
and personally delivered or deposited in the U.S. Postal Service, first class, postage
prepaid, addressed to Business Associate at the address first stated herein, and to the
City at 333 West Ocean Boulevard, Long Beach, California 30802 Attention: Director,
Heatth Department. Notice of change of address shall be given in the same manner as
stated herein for other notices. Notice shall be deemed given on the date deposited in
the mail or on the date personal delivery is made, whichever first occurs ‘
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15.

16.

17.

18.

WAIVER. The acceptance of any services or the payment of any money by City shall
not operate as a waiver of any provision of this Agreement, or of any right to damages
or indemnity stated in this Agreement. The waiver of any breach of this Agreement
shall not constitute a waiver of any other or subseguent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not affect rights or
liabilities of the parties which accrued pursuant to Sections 7,12 and 14 prior to
termination or expiration of this Agreement, and shall not extinguish any warranties

herasunder.
ADVERTISING. Business Associate shall not use the name of City, its officials or

employees in any advertising or solicitation for business, nor as a reference, without the
prior approval of the City Manager or designee.

THIRD PARTY BENEFICIARY. This Agreement is intended by the parties to benefit
themselves oniy and is not in any way intended or designed to or entered for the

purpose of creating any benefit or right for any person or entity of any kind that is not a
party to this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be duly executed with all
of the formalities required by iaw as of the date first stated herein.

Ty

(Name of Business Associate),
a_US \NETS Lons feach

(corporatipn, partngfshizy, indiyidual) (,Z_
Coteo ML

VZZS 20 0% By arec M
(person l’c_:;agll)yr aliowed to bind ofganization)
Title:_ < te Doypector
20__ By
(person iegally aliowed to bind organization)
Title:
CITY ONG BEACH, a municipal gorporation
20 QQ By » nt City W\onch
City Méhager or designee EXECUTED PURSUM;;
"City" / 70 SECTION Higi‘m
Yy C .
ed as to form this _{ day"&?a e1T

The foregoing Agreement is hereby appr

A 20 ()Y.
74

( ATTAFHMENT ..................

ROBERT £. SHANNON
City Attorney W
By ‘

Deputy C/
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CERTIFICATION REGARDING DEEARMENT

By signing and submitting this document, the recipient of federai assistance funds is providing the

certification as sel out befow:

1, The cerlification in this clause is a material represeniation of fac! upon which refllance was
placed when this transaction was eniered into. If it is later determined that the recipient of
federal assistance funds knowingly rendered -an erroneous cerlification, in addition to
other remedies avaitable to the Federal Government, the departmeni or agency with
which this fransaclion originated may pursue available remedies, including suspension

and/or debarment.

2, The recipien! of Federal assistance funds shall provide immediate written notice to the
person to which this agreemerit is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has

become erroneols by reason of changed circumstance.

3. The terms "covered transaction”, "debarred,” "suspended,” "ineligible,” "lower tier covered
transaction,” “parlicipant,” "person,” "primary covered transaction,” “principal,” "proposal,”
and "voluntarity excluded,” as used in this clause, have the meanings set out in the

Definitions and Coverage sections of rules implementing Executive Order 12548,

4, The recipient of Federal assistance funds agrees by submitiing this document that it shall
nol knowingly enter into any lower tier covered transaction with a person who is debarred,

suspsnded, declared ineligible, or voluntarily excluded from participation in this covered
transaction, unless authorized by the departmental or agency with which this transaction

originated.
5. The recipieni of Federal assistance funds further agrees by submitting this document that
it will include the clause iitled "Ceriification Regarding Debarment, Suspension, Ineligibility

and Voluntary Exclusion - Lower Tier Covered Transactions,” without modification, in all
lower tier covered transactions and in all solicitations for iower tier covered transactions,

6. A pariicipant in a covered transaction may rely upon a certification of participant in a lower
lier covered transaction that it ie not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous.

A participant may decide the method and frequency by which it determines the eligibility of

its principals. Each participant may, bul is not required to, check the list of parties
excluded from procurement or non-procurement programs.

7. Nothing contained in the foregoing shall be construcied fo require establishment of a
syslerm of records in order o render in good faith the certificalion required by this clause.
The knowledge and information of a parlicipant is nol required to exceed that which is
normally possessed by a pruden! person in the ordinary course of business dealings.

Except jor transaclions authorized under Paragraph 4 of these instructions, if a paricipant
--in a eovered transaction-knowingly enters_inlo a_tower tier covered lransaclion with a
person who ts suspended, debarred, inehigible, or voluntary excluded from participation in
this fransaction, in addilion lo other remedies available {o the Federal Government, the

ATTACHMENT ... Y.

department or agency with which the lransaction originaled may purse available
remedies, including suspension and/or debarment.
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The regulations implementing Executive Order 12549, Debarment and Suspension, 24 CFR Part
24 Section 24.510, Participants’ Responsibilities require this certification.

P

1 The recipient of Federal assistance funds certifies that neither it nor its principals
are presently debarrad, suspenced, proposed for debarment, declared inaligible,
or voluntarily exciuded from pariicipation in this transaction by any Federal

department or agency.

2. Where the recipient of Federai assistance funds s unabie to cerify to any of the
statements in this certification, such participants shall attach an explanation to this
document.

Agraament Number: Contract Agency

Name and,Title of Authorized Representative: éyz%/m'c&/m‘tﬁétc S\-/‘L ])Nz_c:é'-—
AT L2ty
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CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist” firAi(s), as defined in the -tos -Angeles -County- Code. Chapler 2,160

nt 5
(ordinance 93-0031), retained by the Contractor, shall fully comply with the requirements as set forth in
said County Code. The Contractor must also certify in writing thal it is famifiar with the Los Angeles
Counly Code Chapter 2.160 and thal afl persons acting on behalf of the Contractor will compily with the

Cotnty Code.
Failure on the parl of the Contractar and/or Lobbyist to fully comply with the County's Lobbyist
requiremenl shall constitute a material breach of the contract upor which the City of Long Beach may

immediately ferminaie this contract and the Contractor shall be liabie for civil action.

The Contractor is prohibiled by the Department of Interior and Related Agencies Appropriations Act
known as ihe Byrd Amendments, and the Housing and Urban Development Code of Federal
Regulations 24 part 87, from using federally appropriated funds for the purpese of influencing or
attempting o influence an officer or employee of any agency, a Member of Congress, an office or
employee of Congress, or any employee of 2 Member of Congress in connection with the awarding of
any Federal contract, the making of any Federal grant, loan or cooperative agreemeni, and any
extension, continuation, renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist Requirements
and that all persons andfor subcontraciors acting on behalf of the Contractor will comply with the

Lobbyist Requirements,
Failure on the part of the Contractor or persons/subcontractors acting on behalf of the Contractor to
fully comply with Federat Lobbyist Reqguirements shall be subject to civil penaities. The undersigned

ceriifies, to the best of his/her khowledge and belief, that.

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned
to any person for influencing-or attempting to influence an officer or employee of an agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal contract, the making of any Federal
grant, loan or cooperative agreement, and any extension, con‘unuatlon renewal, amendment or
modification of said documents.

2, If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attemplting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, ioan, or cooperative agresment, the undersigned shall
complete and submit Standard Form -LLL "Disclosure Form to Report Lobbying" in accordance
with its instructions.

3. The undersigned shall require that the language of this certification be inciuded in the award

documents for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under

grants, Joans, and cooperative agreements) and that all sub-recipients shall certify and disclose

accordingly,
4. This certification is a malerial representation of fact upon which reliance was placad when this
transaction was made or enfered into. Submission of this ceriificalion is & prerequisiie for making
or entering into this transaction impesed by Section 1352 Title 31, U.S. Code. Any person who
fails to file the required certification shall be subject lo a civil penalty of noi less than $10,000 and

nol more than $100,000 for each such faiture.
___ Contract Agency:

Agreemenl Number:

Name and Tille gf Authorized Represenlative:

évz:} CC)WMQCZ\- C‘L‘\D‘Y‘J&/

tlrx |

Date

Cliamaliirn
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