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CONTRACT FOR SOCIAL SERVICES

31037

THIS CONTRACT FOR SOCIAL SERVICES (this “Contract”) is made and

entered, in duplicate, as of November 24, 2008 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 18, 2007, by and between OPERATION JUMP START, a California nonprofit
corporation (“Organization”), with offices located at 3515 Linden Avenue, Long Beach,
California 90807, and the CITY OF LONG BEACH, a municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“HUD”) for a program to provide human and social
services to very low, low and moderate income residents of the City; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”), the City
is required to enter into subcontracts with organizations that provide human and social
services to very low, low and moderate income residents of the City and the City has
selected Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides human or social services to very low,
low and moderate income residents of the City; and

WHEREAS, the City wishes to support these services by providing Social
Service Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

WHEREAS, Organization agrees to perform services and to provide the
City with the information and supporting documentation required herein,

NOW, THEREFORE, in consideration of the terms and conditions
contained in the Contract, the parties agree as follows:

Section 1.  The above recitals are true and correct and are incorporated

in the Contract.
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Section 2.

A. Organization shall provide human or social services to very
low, low and moderate income residents of the City in accordance with Attachment
“A” entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C”
entitled “Office of Management Budget (OMB) Circular A-110", Attachment “D”
entitted OMB Circular A-122", Attachment “E” entitled “OMB Circular A-133",
Attachment “F” entitled “Health Information in Compliance with the Health
Insurance Portability and Accountability Act of 1996 Agreement”, Attachment “G”
entitled “Certification of Debarment”, and Attachment “H” entitled “Certification of
Lobbying”, all of which are attached hereto and incorporated by reference, and the
City of Long Beach Grants Monitoring Guidelines, which has been separately
provided to Organization and is incorporated by this reference.

B. Organization shall adhere to all policies, procedures, rules
and regulations established by HUD and sources including but not limited to the
OMB Circulars, Code of Federal Regulations, United States Codes, City of Long
Beach Grants Monitoring Guidelines, this Contract, the City's contract with HUD
for the funds dispersed under this Contract, the Request for Proposal (“RFP"),
Organization’s proposal in response to the RFP, and all Information Bulletins
issued by the City's Department of Community Development, Neighborhood
Services Bureau. In addition to and without in any way limiting the foregoing,
Organization shall comply with all laws and regulations set forth in 24 CFR Part
570.

Section 3. The terms of this Contract shall commence at midnight on
October 1, 2008, and, unless sooner terminated as provided herein, shall terminate at
11:59 p.m. August 31, 2009.

Section 4.

A. Organization shall affirmatively and aggressively use its best

efforts to seek and obtain all possible outside funding and in-kind cash match at a
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dollar for dollar rate of funds received from the City under this Contract. Further,
Organization shall maintain cash reserves equivalent to three (3) months of
funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Fifteen Thousand Dollars ($15,000.00) over the term
of this Contract. These funds shall be used to provide services within the City of
Long Beach. Upon execution of this Contract, the City shall disburse the funds
payable hereunder in due course of payments following receipt from Organization
of billing statements in a form approved by the City showing expenditures and
costs identified in Attachment “B".

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Community Development, Neighborhood Services
Bureau, or his designee, make adjustments within and among the categories of
expenditures in Attachment “B” and modify the performance to be rendered
hereunder stated in Attachment “A”; provided, however, that such adjustment(s) in
expenditures shall not cause the amount of the total budget stated in Attachment
“B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and the amount of required matching
funds to each invoice. Failure to submit an invoice and its accompanying
documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses
or inadequate documentation shall result in a Disallowed Cost Report. The

Disallowed Cost Report is intended to provide detail to Organization for the
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purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and other similar
reasons. In the event that an item is disallowed in the invoice, Organization will be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) received by it thirty (30) days
after Organization provided the services relating to that invoice; (b) including
inallocable or ineligible expenses; or (c) for the unauthorized expense of funds
requiring written approval for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year’) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work, and Capers
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice and reports within fifteen (15) days of the end of the
Operational Year.

G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice

and reports within fifteen (15) days after the end of the Operational Year may
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result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
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improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, AIDS related condition, age, disability or
handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall
include but not be limited to the following: employment, upgrading, demotion or
transfer; recruitment or recruitment advertising; lay-off or termination; rates of pay

or other forms of compensation; and selection for training, including
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apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will
not secure workers’ compensation or pay unemployment insurance to, for or on
Organization's behalf; and (c) the City will not provide and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of

Organization and Organization’s employees. Organization shall not delegate its duties or

N
B

assign its rights hereunder, or any interest herein or any portion hereof, without the prior

N
(&)

written consent of the City. Any attempted assignment or delegation shall be void, and

N
()]

any assignee or delegate shall acquire no right or interest by reason of such attempted

N
~J

assignment or delegation.

N
oo

Section 9.  Organization shall indemnify and hold harmless the City, its
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Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization's control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.
Section 10.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1)  Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross liability, independent

contractors liability, and products and completed operations liability. The
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City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions and their officials, employees and agents.

(2) Workers’ Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

4) Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization’s Commercial General Liability insurance shall not exclude coverage for

N
(&)}

abuse and molestation. If Organization is unable to provide abuse and molestation

N
()]

coverage, it can request a waiver of this coverage from the City. The City’s Risk

N
~

Manager will consider waiving the requirement if Organization can demonstrate to the

N
(o0}

satisfaction of the City’s Risk Manager that Organization has no exposure, that the
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9

L:\Apps\CtyLaw32\WPDocs\D024\P008\00149559.00C




O O 00 N O o h~hA WODN -

I, L. . Y. (. .
A O AW N A

OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 80802-4664

N N N N N DD D N N 2> @
0o ~N OO g A W N A~ O © 0 N

coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City's Department of Community Development, Neighborhood Services
Bureau, who will forward it to the City's Risk Manager, providing reasons why the
insurance coverage should be waived. Waivers will be considered on a case by case
basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization shall, within thirty (30) days prior to expiration of the insurance

required herein, furnish to the City certificates of insurance and endorsements
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evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization's
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or his/her designee during normal business hours all
books, records and other information relating to the insurance coverage required
herein.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/lher designee may require that Organization, Organization's contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall comply with all requirements of the City’s
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

B. Organization shall not commence services until the City's
Department of Community Development, Neighborhood Services Bureau has
completed an environmental review under 24 CFR Part 58.43(a), and Organization
shall not commence such services until the City informs Organization of the
completion and conditions of said environmental review.

C. Organization shall provide reports as required by the City and

HUD and as required herein.
11
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D. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services, Organization shall not:

(1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2) In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion or limit
such services or give preference to persons on the basis of religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) The portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract shall
contain no sectarian religious symbols or decorations.

E. Organization shall provide human or social services to very
low, low and moderate income residents of the City with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and

(2) Other federal, state and local private assistance

12
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available for such individuals, including mainstream resources.

F. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by HUD.

G. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.

H. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “H".

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organizations’ budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 444 W. Ocean Blvd., Suite 1700, Long Beach, California 90802

Attn: Manager, Department of Community Development, Neighborhood Services Bureau,
13
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and to Organization at the address first stated herein. Notice shall be deemed given on
the date personal delivery is made or the date shown on the return receipt, whichever is
earlier. Notice of change of address shall be given in the same manner as stated herein
for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days’ prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days’ prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

i

i
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IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

OPERATION JUMP START, a California
nonprofit corporation

/] & 20757 BW%M—

Blber+ Isro=|
Type or Print Name

, 20 By

Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal
corporation

Z 1 2099 By
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City of Long Beach
Social Service Grant (SSG) Program 2008-2009
Scope of Work

AGENCY NAME: Operation Jump Start CONTRACT NUMBER:

Program Objective: To increase the number of disadvantaged Long Beach children who become high school grduates and college entrants

Actual Cumulative Actual Cumulative Actual Cumulative Actuai Cumulative

1. OJS will increase the number of Long Beach students served 12
through the OJS mentoring program by twelve during the 08-09
QJS program year

2. 0JS will increase the pool of available mentors in the community off 12
Long Beach by twelve during the 08-09 program year

3. Twelve new students will each be provided with sixty-six hours of 12
individual mentoring between 10/1/08 and 8/31/09 for a total of 864
mentoring hours

4. Atleast 60 parents of enrolled students will receive individual or 60
group education about helping their child excel academically
during the 08-09 OJS program year.

5. All enrolled students will have an updated educational case plan 55
developed in conjunction with the OJS Case manager beetween
10/1/08 and 8/31/09

6. All enrolled senior students will graduate from high school and be 12
accepterd in to college between 10/1/08 and 8/31/09

Total Unduplicated Clients Served:{ 55

Signature Page 1 of 1
08-09_Scope_of_Work.xls 12/11/08, 12:36 PM
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CITY OF LONG BEACH P
Social Services Grant Program 2007-2008” 9Zeyt/

Program Budget for Operation Jump Start City Contract #
ITEM/PERSONNEL ALLOCATION BUDGET JUSTIFICATION
Case Manager - 33 FTE ST10M |2 catonal casemanagement 1o ensure all program objecives are being met
TOTAL PERSONNEL $13,650 Total Personnel to be Reimbursed
OPERATIONS
Rent $1,350 For portion of rent for administrative functions and some direct practice activities.
TOTAL OPERATIONS $1,350 Total Operations to be Reimbursed

SSG 07-08

~
|
WM W Attachment "B"
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PARTS 200~-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Se
215.0  About this part.
Subpart A—General

Purpose.

Definitions.

®ifect on other issuances,
Deviations.

Subawards.

0O B2 B B DD

Subpari B—Pre-Award Reguirements

215.10 Purpose.

21511 Pre-award policies.

215,12 Forms for applying for Federal assist-
ance.

15.13 Debarment and suspension.

215.14 Special award conditions.

215,15 Metric system of measurement.

215.16 Resource Conservation and Recovery
Act.

91517 Certifications and representations.

Subpart C—Post-Award Requirements

PINANCIAL AND PROGRAM MANAGEMENT

21520 Purpose of financial and program
management.

£15.21 Standards for financial management
systems.

215.22 Payment.

215.22 Cost sharing or matching.

216.24 Program incomie.

215.25 Revision of budget and program
plans.

21626 Non-Federal aundits.

215.27 Allowable costs.

215.28 Period of availability of funds.

215.28 Conditional exemptions.

PROPERTY STANDARDS

21530 Purpose of property standards.

21831 Insurance coverage.

215,32 Real property.

215.33 Federally-owned and exempt prop-

erty.

215.3¢ Eguipment.

215,95 Supplies and other expendable prop-
erty.

Opervy

218.36 .
rejationshin,

215.37

PROCUREMENT STANDARDS

Purpose of procurement standards.
41 Fetipient responsibilities.

215.42 Codes of conduct.

21£.43 Compebition.

916.44 Procurement procedures

21545 Cost and price analysis.

215.48 Procurement records.

915,47 Contract administration.

21548 Contract provisions,

REPORTS AND RECORDS

215.50 Purpose of reports and records.

215.51 Monitoring and reporting program
performance.

215.52 TFinancial reporting.

215.53 Retention znd access reguirements
for records.

TERMINATION AND ENFORCEMENT

215.60 Purpose of termication and enforce-
ment.

215.61 Termination.

215.62 Enforcement.

Subpari D—Afier-the~-Award Requirements

215.70 Purpose.
215.71 Closeout procedures.
215.72 Subseguent adjustments and con-
tinuing responsibilities.
21513 Collection of amounts due.
APPENDIX A TO PART 215—CONTRACT PROVI-
SIONS
AUTHORYITY: 31 U.S.C. 503; 31 U.8.C. 1111, 41
U.5.C. 405: Reorganizabion Plan No. 2 of 1870;
E.C. 11541, 85 FR 10737, § CFR, 1966-1870, p.
938.
SOURCE: 68 TR 26281, May 11,
otherwise noted.

2004, unless

§215.0 About this part.

{(a) Purpose. This part contains OME
guidance to Federal agencies on the ad-
ministration of grants to and agree-
ments with institutions of higher edu-
cation, hospitals, and other non-profit
organizations. The guidance sets forth
standards for obtaining consistency
and uniformity in the agencies’ admin-
istration of those grants and agree-
ments.

(b)) Applicebility. (1) BExcept as pro-
vided herein. the standards set forth in
this part are applicable to all Federal
agencies. If any statuve spescifically

PAGE .|
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§215.1

0

rescribes policies or 2cific require-
nte that differ from the standar
provided in this parg, the provisions
the statute shall govern.

{2) The provisions of subparts A
through D of this part shall be applied
by Federal agencies to recipients. Re-
ciplents shall apply the provisions of
those subparts to subrecipients per-
forming substantive work under grants
and agreements that are passed
through or awarded by the primary re-
cipient, if such subrecipients are orga-
nizations described in paragraph (a) of
this section.

(3) This part does not apply to grants,
contracts, or other agreements be-
tween the Peaderal Government and
units of State or local governments
covered by OMB Circular A-~102,
“@rants and Cooperative Agreements
with State and Local Governments’!
and the Federal agencies’ grants man-
agement common rule (see §215.5)
which standardize the administrative
reguirements Federal agencies impose
on State and local grantees. In addi-
tion, subawards and contracts to State
or local governments are not covered
by this part. However, this part applies
to subawards made by State and local
governments $o organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
foreign governments, organizations
under the jurisdiction of foreign gov-
ernments, and international organiza-
tions.

(c) OMB responsibilities. OMB is re-
sponsible for:

(1) Issting and maintaining the guid-
ance in this part.

(2) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
imyplementation.

(3) Reviewing Federal agency regula-
tions implementing the guidance in
this part, as required by Executive
Order 12866.

(4) Granting any deviations to Fed-
sral agencies from the guidance in this
part, as provided in §215.4. Exceptions
will only be made in particular cases

53

)
j%

1 See 5 CFR 1310.9 for availability of OMB
circulars.
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where adequate justification iz pre-
sented.

(5) Conducsing broad oversight of

government-wide compliance with the
guidance in this part.

{4y Federal agency responsibilities. The
head of each FPFederal agency thatb
awards and administers grants and
agreements subject to the guidance in
this part is responsible for:

(1) Implementing the guidance in
subparts A through D of this part by
adopting the language in those sub-
parts unless different provisions are re-
gquired by Federal statute or are ap-
proved by OMB.

(2y Ensuring that the agency’s com-
ponents and subcomponents comply
with the agency’s implementation of
the guidance in subparts A through D
of this part.

(8) Requesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
situations where the guidance requires
that approval.

(4) Performing other functions speci-
fied in this part.

(e) Relationship to previous issuance.
The guidance in this part previously
was issued as OMB Circular A-110. Sub-
parts A through D of this part contain
the guidance that was in the attach-
ment Ho the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

() Information Contact. Further infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Financial Management, Office of
Management and Budget, Washington,
DC 20508, telephone (202) 395-3993.

(g) Termination Review Date. This part
will have a policy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
gtitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shall
not impose additional or inconsistent
requirements, except as provided in
§215.4, and §215.14 or unless specifically
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$2156.2 Definitions.

(&) Accrued ezxpendilures mmeans uLhe
cha uge< incurred by the recipient dur-
gwer period requiring the provi-
n lunul fO’"

elved,

2y Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounis becoming owed

under programs for which no current
services or performance is reguired.

{(b) Accrued income means the sum of:

(1) Earnings during =z given period
irom:

(i) Services performed by the recipi-
ent, and

(ii) Goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or periormance is reguired by the re-
cipient.

(¢) Acguisition cost of eguipment means
the net invoice price of the eguipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatis necessary to malke the prop-
erty usable for the purpose for which it
was acqguired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

() Advence means a payment made
by Treasury check or other appropriate
payment mechanism bto 2z recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

(e) Awerd means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Federal Government
5o an eligible recipient. The term does
not include: technical assistance,
which provides services

instead of

& kind vo individua
which are reguired 10 be entered into
nd ?fdn‘xiniswrca LleEET procurement

'?9

wsh contribuiions means the
i cash outlay, mecludl
v of money oontribuned Lo the
nt by third parties.
(g) Closgoutl means

o CA

the process

by
which a PFederal awarding agency de-
termines that all applicable adminis-
frative actions and all required work of

the award have been completed by the
recipient and Federal awarding agency.
Contraci means a procurement
contract under an award or subawardg,
and & Urocurnment subcontract under a
s or subrecipient’s contract.
Cost sharing or matching means
portion of project or program
costs not borne by the Federal Govern-
ment,

3 Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
sponsorship ends.

(k) Disallowed costs means those
charges to an award that the Federal
awarding agency determines to be un-
allowable, in accordance with the ap-
plicable Federal cost principles or
other terms and conditions contained
in the award.

(1) EBguipment means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one vear and an acquisition cost
of $6,000 or more per unit. However,
consistent with recipient policy, lower
limits may be established.

(m) Ezcess property means DPropervy

under the control of any Federal
awarding agency that, as determined

by the head thereof, is no longer re-
guired for its needs or the discharge of
ite responsipilities.

(n) Ezempt property means tangible
personal property acguired in whole or
in part with Federal funds, where the
Federal awarding agency has statutory
authority te vest title in the recipient

GE . %\...OF 20




§215.2

without jurther obligation to the Fed-
sval CGovernment. An example of ex-
ampt property authority is contained
in the Federal Grant and. Cooperative
Agresment Act (31 U.S.C. 6306), for
property acquired under an award bto
conduct basic or applied research by a
non-profit institution of higher edu-
cation or non-profit organization
whose principal purpose is conducting
scientific research.

(0} Federal awarding agency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
costs and any improvement expendi-
sures paid with Federal funds.

(r) Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

(s) Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

() Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
sransactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(u) Outlays or ezpenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on & cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum of cash dis-

42
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bursements for direct charges {or goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the recipient for goods and
other property received, for services
performed by employess, contractors,
subrecipients and other payees and
other amounts becoming owed under
programs for which no current services
or performance are required.

(v) Personal property means propersy
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(w) Prior approvel means written ap-
proval by an authorized official evi-
dencing prior consent.

(x) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported acbiv-
ity or earned as a result of the award
(see exclusions in §215.24(e) and (h)).
Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Inberest
esarned on advances of Federal funds is
not program income. Except as other-
wise provided in TFederal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any
of them.

(y) Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by 2
recipient and the value of the contribu-~
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponsorship begins
and ends.

(aa) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments,

AT A i
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prope
’:pr-ove*rwm,s, St

vable machinery

{cry Recpieni means an organi
I&LEIVID" financial assistance dir
from Federal awarding agencies
carry out a projsct or program. The
term includes public and private insti-
tutions of higher education, public and
D ivate hospitals, and other guasi-pub-
lic and private non-profit organizations
such as, but not limited to, community
action agencies, research institutes,
& “ao&monai associations, and health
The term may inciude com-

erci al organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Pederal awarding agency. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-

scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

(4d) Research and developmeni means
all research activities, both basic and
appiied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. “‘Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowiedge or understanding
of the subject studied. “‘Development”
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or mebh-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigues where such activi-
ties utilize the same facilities as other
research and development activitiss
and where such activities are not in-
cluded in the instruction function.

(ee) Small cwards means a grant or
cooperative agreement not exceeding
the small purchase threshold fixed at
41 U.S.C. 403(11) (currently §25,000).

(ffy Subewaerd means an award of fi-
nancial assistance in

the form of

a recipl
or oy 2 suu‘

park
(vs
(‘«

2Ct, but does not incluﬁe procure-
nt of goods and services nor does i
nclude any form of assistance which is
excluded from  the definition  of

Caward’ in §215.9(e).

{zg) Subrecipient means the legal enti-
ty to which a subaward is made and
which is accountable tc the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Federal awarding agen-
cy.

(Wh) Supplies means all per sona.l progn-
erty excluding eguipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced Lo practice in the performance
of work under z funding agreement
(“subject inventions™), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
vive Agreernents.”’

(ii) Suspension means an action by z
Pederal awarding agency that tempo-
rarily withdraws Federal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending & deci-
sion 5o terminate the award by the
Federal awarding agency. Suspension
of an award 18 & separate action from
suspension under Federal agency regu-
lations implementing E.0. 12548 (51 FR
6370, 3 CFR, 19886 Comp., p. 189) and E.O.
12689 (54 FR 34131, 3 CFR, 1888 Comp., ».
2353, “Debarment and Suspension.”

(i) Termination means the cancella-
tion of Federal sponsorship, in whole or
in part, under an agreement at any
time prior to the date of completion.

(k) Third purty in-kind coniributions
means the value of non-cagh contribu-
tions provided by non-Federal third
parties. Third party in-kind coniribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
ndable property, and the value of
vds and services directly benefiting

,
o
oo

ey C/‘ 1:‘*
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§215.3

tifia the

and specifically iden ble Lo
project or program.

(1) Unliguidated obligations, for finan-
cial reports prepared on .a cash basis,
means bthe amount of obligations in-
carred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they rep-
resent Ghe amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

{mm) Unobligated balance means the
portion of the funds authorized by the
Federal awarding agency that has not
been obligated by the reciplent and is
determined by deducting the cumu-
jative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent's approved negotiated indirect cost
rate.

(00} Working capital advance means 2
procedure whereby funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial

period.

§215.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sisbent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §215.4.

§215.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
Federal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMB. Federal awarding agencies may
apply less restrictive requirements
when awsrding small awards, except
for those requirements which are stat-

2 CFR Ch. It (1-1-06 Edition)

case-by-case
Federal

utory. BExceptions on a
basis may also be made by
awarding agencies.

$215.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulations implementing
the grants management common rule,
“Uniform  Administrative Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments,” published at 7 CFR parts
3015 and 3016, 10 CFR part 600, 13 CFR
part 143, 15 CFR part 24, 20 CFR part
437, 22 CFR part 135, 24 CFR parts 44, 85,
111, 511, 570, 571, 575, 590, 850, 882, 905,
941, 968, 970, and 990, 28 CFR part 65, 29
CFR parts 97 and 1470, 32 CFR part 278,
34 CFR parts 74 and 80, 36 CFR part
1207, 38 CFR part 43, 40 CFR parts 30, 31,
and 33, 43 CFR part 12, 44 CFR part 13,
45 CFR parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 49 CFR part 18.

(69 FR 26281, May 11, 2004, as amended at 70
¥R 51880, Aug. 31, 2006]

Subpart B—Pre-Award
Requirements

§215.10 Purpose.

Sections 21511 through 215.17 pre-
scribe forms and instructions and other
pre-award matters to be used in apply-
ing for Federal awards.

§215.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, the Federal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal

ATTACHMENT _, C/ .........
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SLADULCrY  criverion
vogrants and coo
oY the er,
rantial involvement is expected
petween bhe executive agency and the
State, local government, or other re-
cipient when carrying out the activity
contemplated in the agresment.” Con-
wracts shall be used when the principal
purpose is acguisition of property or
services for the direct benefit or use of
the Federal Government.

(by Public Nofice and Priority Set-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing priorities for discretionary grant
programs, unless funding priorities are
established by Federal statute.

§215.12 Forms for applying for Fed-
eral assistance,

(a) Federal awarding agencies shall
comply with the applicable report
clearance reguirements of 5 CFR part
1320, “Controlling Paperwork Burdens
on the Public,” with regard to all
forms used by the Federal awarding
agency in place of or as a supplement
to the Standard Form 424 (SF-424) se-
ries.

(by Applicants shall use the SF-424
series or those forms andéd instructions
prescribed by the Federal awarding
agency.

(¢) For Federal programs covered by
E.0. 12372, “Intergovernmental Review
of Federal Programs,” (47 FR 30958, 8
CFR, 1982 Comp., p. 197) the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Federal awarding agency or the
Catalog of Federal Domestic Assistance.
The SPOC shall advise the applicant
whether the program for which applica-
tion is made has been selected by that
State {or review.

(d) Pederal awarding agencies that do
not use the SF-424 form should indi-
cate whether the zpplication is subject
G review by the State under E.O. 12372,

§215.13 Debarment and suspension.

Federal awarding agencies and re-
cipients shall comply with Federal

45

nias
12688,
nder ¢

be participants or principals in Federal
assistance awards and subawards, and
in  certain contracts under those
awards and subawards,

{70 TR 51878, Aug. 31, 2005)

§215.14 Special award conditions.

If an applicant or recipient: has 2 his-
tory of poor performance, is not finan-
cizlly stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the bterms and conditions of
a2 previous award, or is not otherwise
responsible, Fedsral awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional reguire-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective aciion needed,
the time zllowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional reguirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§215.15 Metric svstem of measure-
ment.
The Metric Conversion Act, as

amended by the Omnibus Trade and
Competitiveness Act (15 U.8.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
Federal awarding agencies shall follow
the provisions of E.O. 12770, “‘Metric
Usage in Federal Government Pro-
grams’ (56 FR 35801, § CFR, 1891 Comp.,
p. 343).
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$915.16 Resource Conservation and

Recovery Act.

Under the Act, any State agency or
agency of a political suhdivision of a
State which is using appropriated Fed-
sral funds must comply with section
6002. Section 6002 requires that pref-
srence be given in procurement Dpro-
grams 50 the purchase of specific prod-
wets  containing  recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-284). Accord-
ingly., State and local institutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal
fands 0 the purchase of recycled prod-
ucts pursuant to the BEPA guidelines.

§915.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, each Federal awarding
agency is authorized and encouraged to
allow recipients to submit certifi-
cations and representations required
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Post Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT
§215.20 Purpose of financial and pro-
gram management.

Sections 215.21 through 215.28 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cosb
sharing and matching requirements,
sccounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§215.21 Standards for finanecial man-
agement systems.

(2) Federal awarding agencies shall

require recipients to relate financial

2 CFR Ch. I (1-1-06 Edifion)

data to performance data and develon
unit cost information whenever prac-
tical.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurabe, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the repori-
ing requirements set forth in §215.52. If
a Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for its reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-

taining to Federal awards, authoriza-
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tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
gquately safegnard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or paymenus
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, *Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable

ATTACHMENT . (
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t 1e award.
 Aceounting records including cost
I ng records thal are supporied
urce gdocumentation.

Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipieni. the
Federal awarding agency, at its discre-
tion, may reguire adeguate bonding
and insurznce if the bonding and insur-
ance requirements of the recipient are
not deemed adequate to protect the in-
terest of the Federal Government.

(d) The Federal awarding agency may
require adequate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

§215.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or insiru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
defanlt procedures codified at 31 CFR
part 205

(b) Recipients are to be paid in ad-
vance, provided they meaintain or dem-
onstrabe the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transier
of funds and disbursement by the re-
cipient, and

(2) Pinancial management systems
that meet the standards for fund con-
trol and accountability as established
in §215.21. Cash advances to a recipient
organization shall be limited to the
minimuam amounts needed and bhe
tirmed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to

sl dishurseme
ent organization for
project costs and the propc
share of any allowable indirect coste.
¢} Whenever possible, advances shall
be consolidated te cover anticipated
cash needs for all awards made by the
Federsl awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited 1o, Treasury
check and electronic funds transfer.

(2) Advance payment meschanisms are
subject to 31 CFR part 208.

(3) Recipients shall be anthorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SP-270, “Reguest {for Advance or Reim-
bursement,’”’ or other forms as may be
authorized by OMB. This form is not o
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined pavment schedule or if pre-
cluded by special Federal awarding
agency instructions for electronic
funds transfer.

(e) Reimbursement is the preferred
method when the reguirements in
§915.12(b) cannot be met. Federal
awarding agencies may also use this
method on any constraction agree-
ment, or if the major portion of the
construction project is accomplished
through private market financing or
Federal loans, and the Federal assist-
ance constitutes a minor portion of the
project.

(1) When the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days
after receipt of the billing, unless the
billing is improper.

(2) Recipients shall be authorized to
submit request for reimbursement at
least monthly when electronic funds
transiers are not used.

)y If a recipient cannot meet the cri-
teriz for advance payments and the
Pederal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient lacks suffi-
cient working capital, the Federal
awarding agency may provide cash on a
working capital advance basis. Under
this procedure, the Federal awarding
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shall advance cash
cipient to cover its estimated disburse-
ment needs for an initial period gen-
erally peared to the awardee’s dis-
bursing cycle. Thereafter, the Faderal
awarding agency shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g) To the extent avallable, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract sebtlements,
aundit recoveries and interest earned on
such funds before requesting additional
cash payments.

(hy Unless otherwise required by stat-
ute, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless para-
graphs (Y1) or (2) of this’ section
apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, ‘““Managing Federal Credit Pro-
grams.” Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal Gov-
ernment is liguidated.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (1}2) of this section, Federal
awarding agencies shall not require
separate depository accounts for funds
provided o0 a recipient or establish any
eligibility requirements for deposi-
tories for funds provided to a recipient.
However, recipients must be able to ac-
count for the receipt, obligation and
expenditure of funds.

agency vo the re-
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(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the oppaortunities for
women-owned  and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(X)(1), (2) or (3) of this section apply.

(1) The recipient receives less than
$120.000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances,

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations at 31
CFR part 205 do not apply, interest
earned on Federal advances deposited
in interest bearing accounts shall be
remisted annually to Department of
Health and Human Services, Payment
Management System, Rockville, MD
20852. Interest amounts up to 3250 per
vear may be retained by the recipient
for administrative expense. State uni-
versities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives its right to recover
the interest under CMIA.

(m}) Except as noted elsewhere in this
part, only the following forms shall be
guthorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
guire more than an original and two
copies of these forms.

(1) SF-270, Request for Advance or
Reimbursement. Bach Federal award-
ing agency shall adopt the SF-270 as a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods

pace . 10 oF 20 paces
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not used.
.. howesver,
this form for cons
lew of the SF-2

Reguest for Reimbursement fo
syruchion Programs.”
(27 SF-271, Outlay Report and Re-

guest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the SF-271 the
standard form to be used for regnesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may the SP-270

a8

substitute
when the Federal awarding agency de-
termines that it provides adeguate in-
formation to meet Federal needs.

£215.28 Cost sharing or matching.

{a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or matching when such con-
tributions meet a1l of the following cri-
teria.

(1y Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
Or Program.

{(3) Are necessary ang reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(7) Conform to other provisions of
this part, as applicable.

(bj Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federal awarding agency.

(¢) Values for recipient contributions
of services and property shall be estalb-
lished in accordance with the applica-
ble cost principles. If a Federal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
facilities acquisition projects or long-
term use, the value of the donated
property for cost sharing or matching
shall be the lesser of paragraphs (c)(1)
or (2) of this section.

[
o

P value of the rem
y recorded i
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vime of donati

) - market value.
However, when th sufficient jus-
tification, the Federal awarding agen-
oy may approve the use of the current
fair market value of the donated prop-
erty, even if it excesds the certified
value at the time of donation to the
project.

() Volunteer services furnished by
professional and technical personnel,
consuloants, and other skilled and un-
skilled labor may be counbed as cost
sharing or matcning if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the reguired skills are
not found in the recipient organization,
rates shall be consistent with those
paid for gimilar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valunation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay {plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as expendable eguipment,
office supplies, laboratory supplies or
workshop and classroorn  supplies,
Value assessed to donated supplies in-
cluded in the cost sharing or matiching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

{g) The method used for determining
cost sharing or mabching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)(1) or (2) of this
section apply.

(1) If the purpose of the award is 1o
assist the recipient in the acquisition

3
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of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(9) If the purpose of the award is o
support activities that require the use
of eguipment, buildings or land, nor-
mally only depreciation or use charges
for eguipment and buildings may be
made. However, the full value of equip-
ment or obher capital assets and fair
rental charges for land may be allowed,
provided that the Federal awarding
agency has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
et value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(i) The basis for determining the
valuatbion for personal service, mate-
rial, equipment, buildings and land
shall be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income
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related to projects financed in whole or
in part with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and. in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tions of the award, shall be used in one
or more of the ways listed in the fol-
lowing.

(1) Added to funds commitied to the
project by the Federal awarding agency
and recipient and used to further eligi-
ble project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(¢) When an agency authorizes the
disposition of program income as de-
scribed in paragraphs (D)(1) or (b}2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b)(3) of
this section.

(@) In the event that the Federal
awarding agency does not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (b)3) of this
section shall apply automatically to
all projects or programs except re-
search. For awards that support re-
search, paragraph (b)1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as indicated
in §215.14.

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram income earned after the end of
the project period.

£) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged fo
the award.

i b
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Federal awardl ng
or the terms and co
the awazd provide otherw 15&, T
shall have no obligation to
Government with respect o
income earned from license
d royalties for copyrighted ma-
pa‘oenns, patent applications,
demark and inventions pvoduoed

Trademark Ambnamem,s \80 L.S.C. 18}
apply to inventions made under an ex-

perimenbal, developmental, or research
awargd.
§215.25 Revision of budget and pro-

gram plans.

() The budget plan is the financial
expression of the project or program as
spproved during the award process, It
may inclade either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(p) Recipients are reguired to report
deviations from budget and program
plans, and request prior approvals for

budget and program plan revisions, in
accordance with this section.
(¢) For nonconstruction awards, re-

cipients shall request prior approvals
irom Federal awarding agencies for one
or more of the following program O0r
budget related reasons.

Change in the scope or the objec-
tive of the project or program {even if
there is no associated budget revision
requiring prior written approval).

(2} Change in a key person specified
in the application or award document.

{3y The absence for more than three
months, or a 25 percent reduction in
time devoted 1o the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
fanding.

(5) The transfer of amounts budgeted
{or indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the Federal awarding
a4gency.

oo

o

(iy ¢ CFR part 220, “Cost Principles
ior Educational Institutions (OME Cir-
cular A-21)7

(i) 2 CPR part 230, “Cost Principles

for Non-Profit Organizations (OMEB Cir
cular A-122)"

(iiiy 45 CFR part Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Dcvmopment
under Grants and Contracts with Hos-
pitals;’” and

(ivy 48 CFR part 81, “Conu act Cost
Principles and Procedures.’

(7) The transfer of funds allotted for
tralm g allowances (direct payment to
to other categories of ex-

74,

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transier or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
eguipment or general support services.

(d) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(¢) Except for requirements listed in
paragraphs (c)(1) and (¢){(4) of this sec-
tion, Federal awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by 2 CFR parts
290 and 230 (OMPB Circulars A-21 and A-
122). Such waivers may inclade author-
izing recipients to do any cne or more
of the following.

(1) Incur pre-award costs 80 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Federal awarding agency. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., the Federal award-
ing agency is under no obligation 1o re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadeguate t0 cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
10 12 months unless cne or more of the
following conditions apply. For one-
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rime extensions, the recipient must no-
tify the Federal awarding agency in
writing with the supporting reasons
and revised expiration date at least 10
days before the sxpirabion date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(1) The terms and conditions of award
prohibit the extension.

(i1) The extension requires additional
Federal funds.

(ii1) The extension involves any
change in the approved objectives or
scope of the project,

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the PFederal awarding agency
provides otherwise in the award or in
the agency's regulations, the prior ap-
proval requirements described in this
paragraph (e) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (e)2) ap-
plies.

(f) The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipt-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraphs (n)(1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

2 CFR Ch. Il (1-1-06 Edition)
{3y A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §215.27.

(1) No other prior approval reguire-
ments for specific ltems may be im-
posed unless a deviation has been ap-
proved by OMB.

{j) When a Federal awarding agency
makes an award that provides support
for both construction and nonconstruc-
tion work, the Federal awarding agen-
¢y may require the recipient to request
prior approval from the Federal award-
ing agency before making any fund or
budget transfers betwsen the two types
of work supported.

(k) For both construction and non-
construction awards, Federal awarding
agencies shall require recipients t6 no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expscied
to exceed the needs of the recipient for
the project period by more than $5000
or five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
3 continuation award.

(1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates a letter of request
suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

{69 FR 26281, May 11, 2004, as amended at 70
FR 51880, Aug. 31, 2005)

§215.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1896
(31 U.S.C. 7501-7507) and revised OMB
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Circular
Loocal Governments,
ganizgations.”

(b State and local governments shall
be subject ve the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501~
7507) and revised OMBE Circular A-133,
sandits of States, Liocal Governments,
and Non-Profit Organizations.”

(¢} For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133% shall be subject to the
audit requirements of the Federal
awarding agencies.

(dy Commercizl organizations shall
Dhe subject to the audit requirements of
the Federal awarding agency or the
prime recipient as incorporated into
the award document.

§215.27

For each kind of recipient, there is a
set of Federal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costg incurred by State,
local or federally-recogmized Indian
tribal governments is determined in
accordance with the provisions of 2
CFR part 225, “Cost Principles for
State. Local, and Indian Tribal Govern-
ments (OMPE Circular A-87."" The allow-
ability of costs incurred by non-profit
organizations is determined in accord-
ance with the provisions of 2 CFR part
230, “Cost Principles for Non-Profit Or-
ganizations (OME Circular A-122)." The
allowability of costs incurred by insti-
tutions of higher education is deter-
mined in accordance with the provi-
sions of 2 CFR part 220, “Cost Prin-
ciples for HEducational Institutions
(OMB Circular A-21).” The allowability
of costs incurred by hospitals is deter-
mined in accordance with the provi-
sions of Appendix E of 45 CFR part 74,
“Principles for Determining Costs Ap-
piicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 is
determined in accordance with the pro-

Allowable costs.

§215.29
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recipient may charge to the grant only
zllowabile costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award cosis author-
ized by the Federal awarding agency.

§215.29 Conditional exermptions.

() OME authorizes conditional ex-
emption from OMB administrative re-
quirements and cost principles circu-
lars for certain Federa! programs with
statutorily-authorized consolidated
planning and consolidated administra-
tive funding, that are identified by a
Federal agency and approved by the
head of the Executive department or
establishment. A Federal agency shall
consult with OME during its consider-
ation of whether to grant such an ex-
emption.

(b) To promote efficiency in State
and local ©program administration,
when Federal non-entitlement pro-
grams with cornmon purposes have spe-
cific statutorily-anthorized consoli-
dated planning and consolidated ad-
ministrative funding and where most of
the State agency’'s resources come
from non-Federal sources, Federal
agencies may exempt these covered
State-administered, non-entitlement
grant programs from certain OMB
grants management requirements. The
exemptions would be from:

(1) The requirements in 2 CFR part
295, “*Cost Principles for State, Local,
and Indian Tribal Governments (OMB
Cireular A-87)" other than the
allocability of costs provisions that are
contained in subsection C.3 of Appendix
A to that part;

(2) The requirements in 2 CFR part
220, “Cost Principles for Educational
Institubions (OMB Circular A-21)7
other than the allocability of costs pro-
visions that are contained in paragraph
C.4 in section C of the Appendix to that
part;

(38) The requirements in 2 CFR part
230, “*Cost Principles for Non-Profit Or-
ganizations (OMB Circular A-122)7

b
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§215.30

ather than the allocability of costs pro-
visions that are in paragraph A4 in
section A of Appendix A to that part;

(4) The administragive reguirements
provistons of part 2156 (OME Circular A-
116. “‘Uniform Administrative Require-
ments for Grants and Agreements with
Tnstitutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,’); and

(5) The agencles' grants management
common rule (see §215.5).

(¢) When a Federal agency provides
this flexibility, as a prerequisite to a
State’s exercising this option, a State
must adopt its own written fiscal and
administrative requirements for ex-
pending and accounting for a1l funds,
which are consistent with the provi-
sions of 2 CFR part 225, “Cost Prin-
ciples for State, Local, and Indian
Tribal Governments (OMB Circular A-
87)" and extend such policies to all sub-
recipients. These fiscal and administra-
tive requirements must be sufficiently
specific to ensure that: funds are used
in compliance with all applicable Fed-
eral statutory and regulatory provi-
sions, costs are reasonable and nec-
essary for operating these programs,
and funds are not be used for general
expenses required to carry out other
responsibilities of a State or its sub-
recipients.

[69 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005)

PROPERTY STANDARDS

§9215.30 Purpose of property stand-

ards.
Sections 215.31 through 215.37 set
forth uniform standards governing

management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Federal awarding agencies shall re-
quire recipients to chserve these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§215.31 through §215.37.

2 CFR Ch. It (1—1-06 Edition)

£215.31 Insurance coverage.
Recipients shall, at a minimum, pro-
vide the eguivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned propersy need not be
insured unless required by the terms

and conditions of the award.

§915.32 Real property.

Fach Federal awarding agency shall
prescribe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimum, shall contain
the following.

(&) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
cy for the use of real property in other
federally-sponsored projects when the
recipient determines that the property
is no longer needed for the purpose of
the original project. Use in other
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Federal awarding
agency.

() When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from the Federal awarding
agency or its successor Federal award-
ing agency. The TFederal awarding
agency shall observe one or more of the
following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.
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{2y The recipient may be direct Lo
sell the property under guid es pro-
vided by the Federal awarding agency
and pay the Federal Government lor
that percentage of the current fair
market value of the property atirib-
utable to the Federal participation in
the project (after deducting actual and
reasonable selling and fix-up expernses,
if any, from the sales proceeds). When
the recipient is authorized or reguired
%o sell the property, Droper sales proce-
dures shall be established that provide
for competition fto the extent prac-
ticable and result in the highest pos-
sible return.

(3) The recipient may be directed to
transfer title to the property Lo the
Pederal Governmeni or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§215.38 Federally-owned and exempt
property.

(a) Federclly-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Be-
cipients shall submit annually an in-
venbtory listing of {federaliy-owned
property in their custody to the Fed-
eral awarding agency. Upon completion
of the award or when the property is no
longer peeded, the recipient shall re-
port the property to the Federal award-
ing agency for further Federal agency
utilization.

(2y If the Federal! awarding agency
hias no further need for the property, it
shall be declared excess and reported to
the General Services Administration,
unless the Federal awarding agency
has statutory authority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (16
U.8.C. 316 (I)) to donate research
equipment to educational and non-prof-
it organizations in accordance with
B.0O. 12821, “Improving Mathematics
and Science Bducation in Support of
the National Education Goals” (57 FR
54285, 3 CF¥R, 1992 Comp.. p. 323)). Ap-
propriate instructions shall be issued
to the recipient by the Federal award-
ing agency.

(o)

o

§215.34

() Exempt propert
aubthority exi I
agency has ine opuion Lo vest
propersy acguired with Federal funds
in the recipient without further obliga-
tion o the Federal Government and
under conditions the Federal! awarding
agency considers appropriate. Such
property is exempt property.’’ Should
& Pederal awarding agency not estab-
lish conditions, title ¢ exempt prop-
erty upon acquisition shall vest in the
recipient without further obligation to
the Federal Government.

§215.34 Equipment.

{a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b} The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-
lent services, unless specifically au-
thorized by Federal statute, {for as long
as the Federal Government retains an
interest in the eguipment.

(¢) The recipient shall use the equip-
ment in the project or program for
which it was acguired as long as need-
ed, whether or not the project or pro-
gram continues o be supported by Fed-
eral funds and shall not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d¢y During the time that eguipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given %o other projects or programs
sponsored by the Federal awarding
agency that financed the eguipment;




§215.34

ond preference shall Dbe given o
projects or programs sponsored by
other Federal awarding agencies. If the
squipment is owned by the Federal
Covernment, use on other activitles
not sponsored by the Federal Govern-
ment shall be permissible if authorized
by the Federal awarding agency. User
charges shall be treated as program in-
come.

{e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
sguipment shall include all of the fol-
lowing:

(1) BEquipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the equipment.

(i) Mannfacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iit) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or dabe re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viil) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding
agency for its share.

(2) Bauipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
Jeast once every two years. Any dif-

2 CFR Ch. Il (1~-1-06 Edition)

petween guantities deter-
mined by the physical inspection and
shose shown in the accounting records
shall be investigated to determine the
canses of the difference. The rescipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
squipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(5) Adequabe maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to the original Federal award-
ing agency or 1its successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the eguipment, the recipient shall re-
quest disposition instructions from the
Federal awarding agency. The Federal
awarding agency shall determine
whether the equipment can be used to
meet the agency’s requirements. If no
requirement exists within that agency,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a require-
ment for the equipment exists in other
TPederal agencies. The Federal award-
ing agency shall issue imstructions to
the recipient no later than 120 calendar

ferences
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quest, bthe recipient shall sell
sguipment and iburse the Federal
awarding agency an amount compubed
by applying to the sales proceeds the
pereentage of Federal participation in
the cost of the original project or pro-
gram. However, the recipient shall be
permitted to deduct and retain from
the Federal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
PENBES.

(2) If the recipient is instrucied to
ship the eguipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is compubted by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the eguipment, the
recipient shall be reimbursed by the
Federal awarding agency for such costs
incurred in its disposition.

{4) The Federal awarding agency may
reserve the right to transfer the title
to the Federal Government or to 2a
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutes.
Such transfer shall be subject to the
following standards.

(i) The equipment shall be appro-
priately ideniified in the award or oth-
erwise made known to the recipient in

o
@
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writing.
(ii) The Federal awarding agency
snall issue disposition instructions

within 120 calendar days after receipt
of a final inventory. The final inven-
vory shall list all equipment acquired
with grant funds and federally-owned
equipment. If the Federal awarding
agency fails to issue disposition in-
structions within the 126 calendar day
period, the recipient shall apply the
standards of this section, as appro-
priate,

(iii) When +the Federal
agency exercises its right to

awarding
take title,

L]
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other expend-

.35 Supplies and

(a) Title to supplies and other ex-
pendable propervy shall vest in the re-
cipient upon acguisition. If there is &
residual inventory of unused supplies
exceeding §5000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or Drogram,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The armount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acguired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§215.36 Intangible property.

(a) The recipient rmay copyright any
work thab is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Federal awarding agency(ies) reserve &
royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing pabtents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(¢) The Federal Government has the
right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data {first produced
under an award.




§215.37

12y Authorize others e recsive, repro-
duce, publish, or otherwise us such
data for Federal purposes,

{dy (1} In addition, in response Lo a
Treedom of Information Act (FOIA) re-
quess for research data relating to pub-
lished resecarch findings produced under
an award that was used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Federal awarding agency shall
request, and the recipient shall pro-
vide, within a reasonable time, the re-
search data so that they can be made
available to the public through the pro-
cedures established under the FOIA. If
the Federal awarding agency obtains
the research data solely in response to
a FOIA reguest, the agency may charge
the requester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should re-
flect costs incurred by the agency, the
recipient, and the applicable subrecipi-
ents. This fee is in addition to any fees
the agency may assess under the FOIA
(5 U.8.C. 852(a)4)(A)).

(2) The following definitions apply
for purposes of paragraph (d) of this
section:

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: Prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This “‘recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
matbion, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(&) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

2 CFR Ch. It (1-1-06 Edition)

(B} & Federal agsncy publicly and of-
cites the research findings in
of an agency action that has
e and effect of law.

1gially

bpor
€

in developing an agency action that
has the force and effect of law is de-
fined as when an agency publicly and
officially cites the research findings in
support of an agency action that has
the force and effect of law,

() Title to intangible property and
debt instruments acguired under an
award or subaward vests upon acguisi-
tsion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
arty shall oceur in accordance with the
provisions of §215.34(g).

[69 FR 26281, May 11, 2004, as amended at 70
R 51881, Aug. 31, 2005]

§215.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require recipients to
record llens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

PROCUREMENT STANDARDS

§215.40 Purpose of

standards.

Sections 215.41 fthrough 215.48 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure thatbt such materials and services
are obbtained in an effective manner
and in compliance with the provisions

procurement

i
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3¢ applicable Federal statutes an
e orders. No additional procur
standards or reguirements sh
e imposed by bthe Federal award
recipients, unless spe-
ifically reguired by Federal statute or
executive order or approved by OME.

£215.41 Recipient responsibilities.

The standards contained in this sec-
tion 4o not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course 1o the Federal awarding agency,
regarding the settlement and satisiac-
tion of all contractual and administra-
tive issues arising out of procurements
entered into in support of an award or
other agreement. This includes dis-
putes, claims, protests of award, source
evaluation or other mastters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Federal, State or local anthor-
ity as may have proper jurisdiction.

§215.42 Codes of conduct.

The recipient shall maintain writien
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selsction,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
vhen the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, {favors, or anything of
monebary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an anso-
licited item of mnominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§215.44

Competition.

A1l procurement transactions sh
ne conducted in a manner o provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con
flicts of interest as well as noncompeti-
tive practices among coniractors that
may restrict or eliminate cormpetition
or otherwise restrain trade. In order o
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft  specifications, reguirements,
statements of work, invitations for
bids and/or reguests for proposals shall
be excluded from competing for such
procurements. Awards shall be made o
the bidder or offeror whose bid or offer
ig responsive to the solicitation and is
most advantageous to the recipient,
price, guality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipieni’s
interest to do so.

§215.44 Procurement procedures.

(a) All recipients shall establish writ-
ten 7procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)(1), (2) and
(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the FPederal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(i) A clear and accurate description
of the technical regquirements for the
maberial, product or service Lo be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(i1) Reguirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical reguirements in
terms of functions to be performed or

o
w




§215.45
performance required, including  the
range of acceptable characteristics or

minimum acceptable standards.

{ivy The specific features of “hHrand
name or egual' descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and sconomically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the exteni prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to ubilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable,

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
isy-owned firms, and women’s business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small husinesses, minority-owned
firms, and women's business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solcitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders,
and incentive contracts) shall be deter-
mined by the recipient but shall be ap-

60
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propria for the parsicular procure-
ment and for promoting the best inter-
est of the program or project involved.
The "cost—plus—a—percent;a,ge—c:f~(:ost"
or “‘percentage of construction cost”
methods of contracting shall not be
used.

(d) Contracts shall be made only with
responsible contractors who DOssess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’ im-
plementation of E.O.s 12549 and 126889,
“Deharment and Suspension.”

(e) Recipients shall, on reguest, make
available for the Pederal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the Fed-
eral awarding agency's implementation
of this part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response t0 a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“brand name’

product.
(4) The proposed award over the
small purchase threshold is to be

awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

§215.45 Cost and price analysis.
Some form of cost or price analysis
shall be made and documented in the

procurement files in connection with
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every procurement acbion ansl
vsie may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost o evermine reasonableness,
allocability and allowability.

§215.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at & minimum:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(c) Basis for award cost or price.

$21547 Contract adminisiration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adeguate and
timely foliow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
ions of the contract.

§215.48 Contract provisions,

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor viclates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts In excess of the
small purchase threshold shall contalin
suitable provisions for termination by
the recipient, inciluding the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
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the control of the contractor.
{¢) Bxcept as otherwise reguired by
statube, an award that requires the
contracting {(or subcontracting) for

snall provide for the recipient to follow
its own reguirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
conbtract or  subcontract  exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Ped-
eral awarding agency may accept the
ponding policy and reguirements of the
recipient, provided the Federal award-
ing agency has made a determination
thab the Federal Government’s interest
is adeguately protected. If such a de-
termination has not been made, the
minimum requirements shall be as fol-
lows.

(1) A bid gnarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying &
bhid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(25 A periormance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond”
is one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A pavment bond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond” is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include z provision to the effect that
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che recipient, the Pederal awarding
agency, the Comptroller General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
gram for the purpose of making audits,

examinations, excerpts and  tran-
seriptions.
(e) All contracts, including small

purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of appendix A to
this part, as applicable.

REPORTS AND RECORDS

of reports and

§215.50 Purpose
records.

Sections 215.51 through 21553 setb
forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§215.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring sgch project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §215.26.

(b) The Federal awarding agency
shall prescribe the frequency with
which the performance reports shall be
submitted. Except as provided In
§215.51(f), performance reports shall
not be required more frequently than
guarterly or, less frequently than an-
nually. Annual reports shall be due 90
calendar days after the grant year,
quarterly or semi-annual reports shall
be due 30 days after the reporting pe-
riod. The Federal awarding agency may
require annual reports before the anni-
versary dates of multiple year awards
in lieu of these requirements. The final
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award.

(¢) If inappropriate, a final technical
or performance report shall not be re-
guired after completion of the project.

62

2 CFR Ch. It (1-1-06 Edition)

(&) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following.

/1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such guantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why egtablished goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of
5 CFR part 1320 when requesting per-
formance data from recipients.

§215.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
anthorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-26%A, Financial Sta-
tus Report.

(i) Each Federal awarding agency
shall require recipients to use the SF-
2689 or SF-268A to report the status of
funds for all nonconstruction projects
or programs. A Federal awarding agen-
¢y may, however, have the option of
not requiring the SF-269 or SF-269A
when the SF-270, Request for Advance
or Reimbursement, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information
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;i ae excent thal a
5 or SF-268A shall be regul
ompletion of the project when ¢
¢ only for advances.
Federal awarding agency
shall prescribe whether the report shall
e on a cash or accrual basis. If the
Federal awarding agency reguires ac-
crual information and the recipient’s
accounting records are not normally
irept on the accrual basis, the recipient
shall not be required te convert its ac-
counting sysbem, but shall develop
such accrual information through best
estimates based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the frequency of the
Financial Status Report for each
project or program, considering the
size and complexivy of the particular
project or program. However, the re-
port shall not be required more Ire-
guently than quarterly or less fre-
guently than annually. A final report
shall be reguired at the completion of
the agresment.

(iv) The Federal awarding agency
shall require recipients to submit the
SE-269 or SF-268A (an original and no
more than two copies) no laver than 30
days after the end of each specified re-
porting period for guarterly and semi-
annual reports, and 80 calendar days
for annual! and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon reguest of the recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(i) When {funds are advanced to re-
cipients the Federal awarding agency
shall reguire each recipient to submit
the SP-272 and, when necessary, iis
continuation sheet, SF-272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each agreement with the
recipientis.

(i) Federal awarding agencies may
require forecasts of Federal cash re-
quirements in the ‘“‘Remarks” section
of the report.

(iii) When practical and deemed nec-
essary, Federal awarding agencies may
reguire recipients to report in the
“Remarks” section the amount of cash
advances received in excess of three

jox)

(o)

§215.52

Ll

reduce the exe
{ivy Re
submit not more ¢
two copiss of the SF-
days following the end of each guarter.
The Federal awarding agencies may re-
guire a rnonthly report from those re-
cipients receiving advances totaling $1
million or more per vear.

(v) Federal awarding agenties may
waive the reguirement for submission
of the SF-272 for any one of the {ol-
lowing reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
throngh other forms contained in this
section;

(B If, in the Federal awarding agen-
cy’s opinion, the recipient’s accounting
controls are adeguate to minimize ex-
cessive Federal advances; or,

(C) When the electronic payment
mechanisms provide adeguate data.

(b) When the Federal awarding agen-
¢y needs additional information or
more freguent reports, the following
shall be observed.

(1) When additional information is
needed to comply with legislative re-
quirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such information
under the “Remarks’' section of the re-
poris.

(2) When a Federal awarding agency
determines that a recipient’s account-
ing system does not meet the standards
in §215.21, additional pertinent infor-
mation to further monitor awards may
be obtained upon written notice to the
recipient until such time as the system
is brought up to standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance reguirements of 5 CFR part
1320.

(3) Federal awarding agencies are en-
couraged to shade out any line item on
any report if not necessary.

(4) Federal awarding agencies may
accept the identical information from
the recipients in machine readable for-
mat or computer printouls or elec-
tronic outputs in lieu of prescribed for-
mals.

il
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(5) Federal awarding agencies may
provide computber or electronic outputs
ro recipients when such expedites or
contributes to the accuracy of report-

ing.

$915.58 Retention and access require-
ments for records.

(a) This sechion sets forth require-
ments for record retention and access
to records for awards to recipients.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon recipients.

(b) Financial records, supporting doc-
aments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excep-
tions are the following.

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
andit findings involving the records
have been resolved and final action
faken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocabions plans, ebc. as specified in
§215.53(8).

(¢c) Copies of original records may be
substituted for the original records if
authorized by the Federal awarding

agency.
(d) The Federal awarding agency
shall request transfer of certain

records to its custody from recipients
when it determines that the records
possess long term retention value.
However, in order to avoid duplicate
recordkeeping, a Federal awarding
agency may make arrangements for re-
cipients to retain any records that are
conbtinuously needed for joint use.
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(e; The deral awarding agency, the
Inspector General, Compiroller Gen-
eral of the United States, or any of
their duly authorized representatives,
nave the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent (o the
awards, in order to make audits, ex-
aminations, excerpts, transcripts and
coples of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

(f) Unless required Dby statuie, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempbted from disclosure
pursuant to the Freedom of Informa-
tion Act (5 U.8.C. 552) if the records
had belonged to the Federal awarding
agency.

(g) Indirect cost rote proposals, cost al-
locations plans, etc. Paragraphs (g)y(1)
and (g)(2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computbter usage chargeback

rates or composite fringe benefit
rates).

(1) If submitted for megotiation. If the
recipient submits to the Federal

awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
hasis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

(2) If not submitted for negotiation. I
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
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other computation for
poses, then the §-year r
{or the proposal, plan, or
putation and 1ts support
starts at the end e I

other accounting period) covered by
the proposal, plan, or other compula-
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tion.

TERMINATION AND ENFORCEMENT

£215.60 Purpose of termination and
enforcement.
Sections 215.61 and 215.62 set forth
uniform suspension, termination and
enforcement procedurses.

§215.861 Termination.

(a) Awards may be terminated In
whole or in part only il paragraphs
(a)(1), (2) or (3) of this section apply.

(1} By the Federal awarding agency,
if a recipient materially fails toc com-
ply with the terms and conditions of an
award.

(2) By the Federa! awarding agency
vith the consent of the recipient, in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to be terminated.

(3) By the recipient upon sending %o
the Pederal awarding agency writben
notification setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nation, the portion to be terminated.
However, if the Federal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graphs (2)(1) or (2) of this section.

(by If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §215.71(a), inclug-
ing those for property management as
applicable, shall De considered in the
serminafion of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
minabtion, as appropriate.

£§215.62 Enforcement.

(a) Remedies for noncompliance. If & re-
cipient materially {ails 1o comply with
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whether stated in a statute,
regulation, assurance, application, or
notice of award, the Federal awarding
agency may, in addition to imposing

» of the special conditions outlined
15.14, take one or more of the {ol-
lowing actions, a$ appropriate in the
circumstances.

(1) "Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by bhe recipient or more severe
enforcement action by the Federal
awarding agency.

(2 Disallow (that is, deny both use of
funds and any applicable mabching
credit fory all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspesnd or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appecls. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding o
which the recipient is entitled under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension end termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
guently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(c)(1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellabie.

(2) The costs would be zllowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
valkes effect.

(@) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including

Lne Lerms ané con
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suspension and termination, 4o nov
preciude & recipient from heing subject
to debarment and suspension under
T.0.5 12549 and 12689 and the Tederal
awarding agency implementing regula-
tions (see §215.13).

Subpart D—After-the-Award
Requirements

§215.70 Purpose.

Sections 2156.71 through 21573 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

$215.71 Closeout procedures.

(2) Recipients shall submit, within 30
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
quested by the recipient.

(b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient
shall liguidate all obligations incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

(¢) The Federal awarding agency
shall make prompt payments to a re-
cipient {for allowable reimbursable
costs under the award being closed out.

(@) The recipient shall promptly re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not au-
thorized to be retained by the recipient
for use in other projects. OMB Circular
A-129 governs unreturned amounts that
hecome delinguent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a sebble-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government In ac-
cordance with §215.31 through §215.37.

(g) In the event a final audit has not
heen performed prior to the closeout of

2 CFR Ch. If (1-1-06 Edition)

an award, the Federal awarding agency
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final
andit.

§9215.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
jater refunds, corrections, or other
transactions.

(3) Andit requirements in §215.26.

(4) Property management require-
ments in §215.31 through §215.37.

(5) Records retention as required in
§215.53.

{b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the reciplent,
provided the responsibilities of the re-
cipient referred to in paragraph (a) of
this section, including those for prop-
erty management as applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

{69 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug, 31, 2005]

§215.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt Dby paragraphs
(a)(1), (2) or (3) of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Federal awarding agency shall
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pverdue debt in
CPR Chapter 11,
Collection Stand-

APPERDIY A TG ParT 215-—CONTRACT
PROVISIONS

AN contracts, awarded by a recipient in-
cluding small purchases, shall conuain the
{oliowing provisions as applicable:

1. Egua! Employment Opporiunity—All con-
tracts shall convain a provision reguiring
compliznce with E.O. 11246, “'Egual Employ-
ment Opportunity” (30 PR 12319, 12035, 8
CFR, 1964-1865 Comp., p. 339}, as amended LY
£.0. 11375, “Amending Executive Order 11246
Relating o Houal Employment Qppor-
tunity,” and as supplemented by regulations
at 4! CFR part 80, “Office of Federal Con-
tract Compliance Programs, Equal Bmploy-
ment Opportunity, Department of Labor.”

2. Copeland " Anii-Kickback™ Act (18 U.S.C.
8§74 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $2000 for construction or
repair awarded by recipients and subrecipi-
ents shall include a provision {or compliance
with the Copeland “Anti-Kickback™ Act (18
U.8.C. 874), as supplemented by Department
of Labor regulations (29 CFR part §, “Con-
ractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Lwoans or Grants from the United

tates'). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any Pperson
employed in the construction, compietion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitied. The recipient shall report all sus-
pected or reported viclations to the Federal
awarding agency.

3. Dawis-Bacon Act, as amended (40 U.S.C.
276a to a~7)-When required by Federal pro-
gram legisiation, all construction contracts
awarded by the recipients and subrecipients
of more than 32000 shall include 2 provision
for compliance with the Davis-Bacon Act (40
U.8.C. 2762 to a-7) and as supplemented by
Department of Labor regulations (28 CFR
part 5, “Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’). Under
this Act, contractors shall be required to pay
wages o laborers and mechanics at a rate
not less than the minimum wages specified
in & wage determination made by the Sec-
retary of Labor. In addition, contraciors
shall be reguired to pay wages not less than
once a week. The recipient shall place a copy
of the current prevalling wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-

T
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port all s or reporved-vioiavions Lo
the Federal awarding agency.

4. Contrect Work Hours and Sufety Standurds
Act (40 U.S.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
o000 for construction contracts and in ex-
cess of 2500 {or other contracts that involve
the employment of mechanics or laborers
shall include 2 provision for compliance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Depariment of
Labor reguiations (28 CFR part §). Under sec-
rion 102 of the Acht, each contractor shall be
reaunired to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of 40 hours. Work in excess of the
standard work week is permissible providesd
that the worker is compensated at a rate of
not less than 1% times the basic rate of pay
for a}l hours worked in excess of 40 hours in
the work week, Section 107 of the Act is ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work in surroundings or under working
conditions which are unsanitary, hazardous
or dangerous. These reguirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily available on the
open market, or contracts for transportation
or transmission of intelligence.

5. Rights to Imventions Made Under a Con-
tract or Agreement—Contracis or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to
Inventions Made by Nonprofii Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seg.) and
the Federal Waier Pollution Conirol Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subgrants of amoupnts in excess of
$100,000 shall contain a provision that re-
guires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.B.C. 7401 et seq.) and the Federal Water
Poliution Control Act as amended (33 U.8.C.
1261 et seq.). Violations shall be reporied to
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (BPA).

7. Byrd Anti-Lobbying Amendment (3] U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more shall file the re-
guired certification. Bach tier certifies to
tne tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of 2

!
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member of Congress in connecvion witl
taining any Federal contract, grant or v
sther award covered by 31 U.S.C. 1352. Baoch
tier ghall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
such disclogures are forwarded from tier to
tier up to the recipient.

4 Debarment and Suspension (E.C.s 12549
and  12689)—A contract award with an
amount expected to equal or exceesd $25,000
and certain other contract awards (see 2 CFR
180.220) shall not be made 0 parties listed on
the government-wide Excluded Parties List
Systern, in accordance with the OMB guide-
lines at 2 CFR part 180 that implement E.Os
12549 (3 GFR, 1986 Comp., p. 189) and 12688 (3
CPR, 1889 Comp., p. 235), “Debarment and
Suspension.” The Bxcluded Parties List Sys-
tem contains the names of parties debarred,
suspended, or otherwise excluded by agen-
cies, as well as parties declared ineligible
ander statutory or regulatory authority
other than E.0. 12549,

(68 TR 26281, May 11, 2004, as amended at 70
FR 51879, Aug. 31, 2005}

PARTS 216-219 [RESERVED]

PART 220—COST PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-21)

Sec.

220.5 Purpose.

220.10 Scope.

920.16 Policy.

290.20 Applicability.

920.25 OMB responsibilities.

220.30 Federal agency responsibilities.

290.35 Rffective date of changes.

220.40 Relationship to previous issuance.

220.45 Information contact.

APPENDIX A TC PART 220—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO GRANTS,
CONTRACTS, AND OTHER AGREEMENTS WITH
BDUCATIONAL INSTITUTIONS

AUTHORITY: 31 U.S.C. 503; 31 U.8.C. 1111, 41
U.8.C. 405; Reorganization Plan No. 2 of 1970,
E.O0. 11541, 35 FR 10737, 3 CFR, 1966-1970, p.
939.

SOURCE: 70 FR 51881, Aug. 31, 2005, unless
otherwise noted.

§220.5 Purpose.

This part establishes principles for
determining costs applicable to grants,
contracts, and other agreements with
educational institutions.

68

2 CFR Ch. il (1-1-0¢6 Edition)

§220.10

The principles in this part deal with
the subject of cost determination, and
make no attempt to identify the cir-
cumstances or dictate the extent of
agency and institutional participation
in the financing of a particular project.
Provision for profit or other increment
above cost is outside the scope of this
part.

a
Scope.

§220.15 Policy.

The principles in this part are de-
signed to provide that the Federal Gov-
ernment bear its fair share of total
costs, determined in accordance with
generally accepted accounting prin-
ciples, except where restricted or pro-
hibited by law. Agencies are not ex-
pected to place additional restrictions
on individual items of cost. The suc-
cessful application of cost accounting
principies requires development of mu-~
tual understanding between represent-
atives of educational institutions and
of the Federal Government as to their
scope, implementation, and interpreta-
tiom.

§220.20 Applicability.

(a) All Federal agencies that sponsor
research and development, training,
and other work at educational institu-
tions shall apply the provisions of Ap-
pendix A to this part in determining
the costs incurred for such work. The
principles shall also be used as a guide
in the pricing of fixed price or lump
sum agreements.

(b) Each federal agency that awards
defense-related contracts to a Feder-
ally Funded Research and Development
Center (FFRDC) associated with an
educational institution shall reguire
the FFRDC to comply with the Cost
Accounting Standards and with the
rules and regulations issued by the
Cost Accounting Standards Board and
set forth in 47 CFR part 99.

§220.25 OMB responsibilities.

OMB is responsible for:

(a) Issuing and maintaining the guid-
ance in this part.

(b) Interpreting the policy require-
ments in this part and providing assist-
ance Lo ensure effective and efficient
implementation.
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for Bducational Instituti
principles for Non-Profi
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ive Reguirements for Gran
ation, H is, and Oth
rants £ Ccommon L
c When a Federal agency provides this flewibility, as a
te Lo a State's exercising this option, & State must adopt 1ts Own
rit: siscal and administrative requirements for expending and accounting for
all funds, which are consLs*e at with the provisions of OMB Circular A-87, and
extend such policies to a1l subrecipients. These £iscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in
csmpllance with aTl apollczbl raderal statutory and regqulatory provisio“s,
costs are ary for operating these programs, and ’unos re
not be s requirsd to cCarry out other responsibi
a Stat
5. Direct Costs
1. Direct costs are those that can be identified specifically with a
particular final cost objective, i.e., a particular award, project, service, OY
other direct activity of an organization. However, a cost may not pe assigned
+o an award as a direct cost 1if any other cost incurred for the same DUrposs, in
1ike circumstance, has heen allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned dirsctly thereto. Costs identified specifically with other final cost
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re allocation can be made by assignment of a
co h benefited, the allocation shall be made
in a exp a cost grouping are more general in nature,
the al made the use of a selected hase which produces
result ble to both the Federal Government and the organization
The di pe made in accordance with the bases described hereln
unless trated that the use of a different base would result in a
more on of the costs, or that a moOIe readily available base
would costs charged to sponsored awards. The results of
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(¢} The repCris MUST be signed by the individual emplovee, oOF
by a responsible supervisory official having £first hand knowledge of the
activities performed by the employee, that the distribution of activity
reprasents a reasonable estimate of the actual work performed by the smployes
during the periods coverad by the reports.

{d) The reports must be prepared at least monthly and must
coincide with one or mo pay periods.

{3) Charges for the salaries and wages Of ;
in addition to the supporting documentation described in saoparagrabns
(2}, must also be supported by records indicating the total number of ho
worked each day maintained in ponko7manco with Department ol Labor regul
T,ahoy Standards Act (FL3A) (29 CFR Part 516). For this
nprofessional 4mmloyee’ shall have the same meaning as
under FLSA.

(4) Salaries and wages of employees used in meeting cost sharing or
uil 2nts awards must be supported in +he same manner as salaries
0 smbursement from awaraing agencies.
s. Contributions to a contingency reserve Or any
v events the OCCuUrrence of which cannot be foretold
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nnot be s ing's shell

two percent limitation, howsvear, e applied to sguipme
oY . not per wly £
s furnishings or decoratlor for spec pu
and dental *ment units, counters, la atory D
dishwashers, modular furniture, carpeting, etc.}). S
nsidered as not being permanen d to the building
the need for costly or ext lterations or re
equipment. Eguipment that ese criteria wil
cent sguipment use allow ation

12 Donations and contributions

a. Contributions or donations rendered. contributions or donations,
including cash, property, and services, made by the organization, regardless of
the recipient, are unallowable.

b Donated services received:
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lusually 12) that the building i nthly amounts. Outilows
consist of initial equity contri nts (1 che pro
rata share attributable to the unallowable inter payments
Where cumulative inflows eyceed cumulative outilo interest shall be
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+to allowable interest expense. The rate of interest to be used £LO COMPUTE
2arnin c ca the threse month Treasury Bill closing
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onsored activities
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47 Taxes

a. 1 pay and which
are palid or local
governments 1 government
ser s re exemptions are
av le t the
oY atio nt and in the
1at case y exemption
cert cate pital
improvement

b Any refund of taxes, and any payment to the organization of interest
therson, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, as appropriate, to the Federal Government.
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£ rClaims under sub awards, including
which common to the Federal award, and t
organication are generally a

An appropriate share Or the
allocated o the amount of s
provided that tThe amount all
guidelines contained in Attat
exclude the same and similar
evpenses

salaries OT wag of tr
therefrom), and (i) salaries of t of
aining program is conducted by the
the training is in an institution Y
b Costs of part-time educ tion, at an undowg*aduate or

college lewvel, inclu ding that provided at the organization's own are
z1lowable only when the course or degres pursuod is relative to
which the employee is now working or may reason ably be esxpected ars
limited to

(2} Textbooks.
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rdministrator of General Ser LC r by
) pursuant to any provisions © n subchapter
deral awards (48 CFR 31.205-451a}
Airfare costs in exCess of the customary standard commercial
r equivalent) Federal Governmadt ﬂontract airfare {where
vail e) he 1o t rfare are
cept cuitous
ui c vely prolong
1t in additional i o sportation
offer accommodations not reasconably adeguate for the traveler’s
The non-profit organization must justify and do e
case-by-case basis in order for the use of Iirs
in such cases.
Unless a pattern of svoidance is detected, the Federal
generally not Juestlo a non-profit organization's
that customary standard airfare or other discount airfare 1is
specific trips if the non-profit orga ﬁzation can demonstrate
following: (a) that such airfare was not aval
or (b) that it is the non profit oraanizatio
ne use of such airfare
4. Rir travel by otler than commercial ca:

or —“ha**p“ed ai
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ouncability ovey asssis; an

or grant
program;

Laws,

agrasmants could have

compliance s

{3)
fyom unauthori

LOAaR means a
non-rederal enti

s}

vernment w
townsr

Mador program means a
major program in accordance
program by a rederal agency
§  .215(c).

Management decision means -he evaluation by the Federal awarding agency
or pass-through enticy of the auditz findings and ~sorrective action plan and
the issuance of a written decision as tO what corrective action 1is necessary

) any corporation, rrust, association, cooperative, OF othexr
cion that:

(1) Ts operated primarily for scie ific, educational, service,
charitable, or similar purposes in the public interest;

vm non-profit organization includes non-profic institutions
n als.

on and hospital
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Subpart B-~-audits
£l .200 zudit reguirements.

(<) program—specific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, O grant agresments do not require a financial
statement audit of the suditee, the auditee may elect to have a program~
specific audit conducted in accordance with § .235. A program—specific
audit may no e el d for R&D le al ‘he Federal awards sxpended
were racelve d c and the
same pass—itl ' ty i
the case oI i
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or local government that
January 1, 1987,
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& .225 Sanctions.

awards when audits
buf not in accord
willingness to have an audit

No audit costs may be

- have not been made
cases of continued
in accordance with

¢ udits
s 0 S rges to
ons d located
t co dan t licable
MB cost principles rc der a R) (48
CFR parts 30 and 31), or other applicable costT DPIirT ip Ons
12




]
et
E

1]

g

I d

o]

4

ment

cguire

e I

th

nd not

a

YO Yam-SDE!

oy

)

AT TACHMENT .
pAGE. |2 OF .22 pPrGES

f







v
=
©
-

program

or

guide,

C--Zuditees

Subpart

er,

TUTD

*
I

o!

lance wit

L
L4

omp

&)

P

o)
o
el
o
3
~
Q
o

«f

310.

ith §

ccordance wi

a

in
AT

is

th

d by

@

4

-

o

o

€

4

)

4

o

Kol

]

1]

@

e

4+

o

i}

=

i

@

WML

ja e

w0

bt

= O
b
iy

()

v O

— B
£
O
-
by
¢
jo

©
3
ks

(cy,

15

2

th

cordance w

ac

A
i

5

el
Q@
oL
T a
W oA
PO
Eou
& O
wm
CKJ«W
<
oy
< %
0.

[0
o




2

s o]

2 10,
, as appiic . £ audit
iectives and SCOpe the aud clearx.
sidered in svaluating each p servi
pongiveness to che request = vant 2
scaff with professional gual chnica
external guality control rev

t proposats . Axi
51location plan may

Y
e ditc re d by this part whan the
digee durl the prior year exceeded S1
to the base year used in the preparat] of
21llocacion plan and any subseguent ¥Ye
agreement O¥ cost allocatlion plan is u
sYUptio wisting COnNLY aud
o aud cal D aft

its financial position, resul

, and, where appropriate, cash

ial statements hall be for the

is the ryaguireme
T

3o
[ o]
2

n N

statements . The auditee shall
€

5y
O n o

=
[}
o]

)
or Q-

(S}

ct

D

3

M
e 0t —
3 n
o

v
v

5 Trhie

:
e
cr Qoo

QD

-]
m 0 00
@ rht

[N
'
=

M0N0
et
o
]
rh (T Q
o ®

(9]
§
o
o
s

oW Qe n
w13 =
qeg T
®

o V]

W
o 1

2]

[t
nelude departments,
e audits in
statements.

O wow
B0

JSRROI
4
W

BN

j

SD{DS));j

=]

a

¥

W oo

[

o of

I ot

organizatlonal units tn
.500(a) and prepare separa

m
TN
Ty

Qe @k
o

o

Q-

¢]

<

e Qs
T
[sae]
ot
w i
M 1
o

o
o o
It}
[o =N
0

o

val awards. The auditee s
ederal awards for the period
While not reguired, the
n ted by Federal awarding
d pass—through entities to make chedule sasier TO use. F
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£ wederal awards expended for cach award year separately. At 2
schedule shall:

expenditures of Fed
hedule of expenditures of

uditee's financial statemen
ormation ¥

y
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(1) 7ist individual rederal programs D
rograms included in a cluster of programs,
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rts. The cor
rsonis}l resp
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T dings oY

action plan

§  .320 Report submission.
General The aud
ibad in pavagraph (
in paragraph (¢ of E
30 day ecei onths
end of pe Lo in
e by the c¢o r o ght ageﬁcy : for fiscal
peginning o re 30, 1998, the audit shaTL bn ”omnlezed and
a collection and ring pac}'agg shall be submitted within the
30 days = r rece ¢ the auditor’'s YODorf\p), or 13 months
end of the audit pe .} Unless restrlc,ed by law oY regulation,
itee shall make coples 1able for public inspection
(b) Data Collsction. t1) The auditee shall submit a data

fowm which states whether the audit was completed in accordance Wi
and provides info Vmaflcn apout the auditee, 1ts Federal programs,

regults of the audit. The form shall be approved by OME availabl
rederal clearinghouse designated by OME, and include dat nlpmequs
rhose presented in this paragraph. A senior level re resenta“ ive of the
suditee (2.g., State controller, director of finance “chief executive offi
or chief financial officer) shall sign 2 statement “o be included as par
rhe form certifying that: the auditee compllod with the rmqulrampn_s of
Lne Torm was prepared in accordance with this part (and the instructions
£ y, and the information inciuded in the form, in its

{(2) whe data collection Orm 8
2lements
(i} The type of report she auditor issued on the financial statements of
rhe auditee (i.e uﬂaua71rlad opinion, gqua alified opinion, adverse

opinion, OT disclaimer of opinion) .

(ii) Where applicable, & statement that reportable conditions in internal
control weare disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(iii) A statement as Lo whether the audit disclosed any noncompliance which
s material to the inancial statements of the auditee.

(iv) Where applicable, 2 statemant that reportable conditions in internal
control over majov programs were disclosed by the audit and whether
any such conditions were material weaknesses.

{(v) The type of raport che auditor issusd on compliance for major
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) tivit or unallowed
(B) lowab inciples
{C} sh ma
(D) vig-B
(E} igibi
2 uipme rty management.
(G) Matching T,
(H) Period o f ¥
(I} Procure on
{(J) Program
(¥} Real prcp acguisition &
(L) Reporting.
(M} Subrecipient monitoring.
(1) Special tests and provisions.
huditee Name, Employer Identification Number{s), Name of
Certifying Official, Telephone Number, Signature, and

[
josl
Q,
oY
+
o
10
o

Name, Name and Title of Contact Person, Zudito
Telephone Number, Signature, and Date

the zuditee has either a cognizant or oversight agency for

e name of the cognizant or oversight agency £
accordance with § .400(a) and § .400(b), respectiv

the information included in the

{3} Using
aragraph (c) of this section, the auditor
tiong of the form. The auvditor shall sign
rt of th ata ¢ on form that indica
informat ncl the form, the audi
ation, © h not a supbstitute for
ibed in p this section, and
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0

Federal awarding agency when the schedule finding
a closad audit findings relating to Federal awards that
ol noy provided directly or the summary schedule of prior
a the status of any audit findings relating to rederal
aw awarding agency provided directly.

{e) ndditional submissgion by subrecipisnts {1y In ad s
regquirements discussed in paragraph (d@) of this section, audite toar
also subyacipisnis shall submit to each pass~through entitcy one oI T
reporting package described in paragraph {c) of this section fo h pass-
chrough entity when cne schedule of findings and guestioned cOS sclosad
audit findings relating Lo Federal awards that the pass-through %
provided or the summary schedule of prior audit findings report e status

£ y audl findings relating to rederal awards that the pass-through ent:it
¥ d
2) Tns-ead of submitting the reporting package -
£y, when a subrecipi s not reguired to submit g
D o a pass-through entit: uant to paragraph (e) (1) saction,
“he subrecipient shall provide w n notification to the pass h entit
chat: an audit of the subrecip: was conducted in accordance ig part
(including the period covared by the audit and the name, amount, B
numper of the Federal award (s) provided by the pass-through entity
schedule of findings and questioned costs disclosed no audit findings lating
o the Federal award(s) rhat the pass-through entity provided; an the
summary schedule of prior audit findings did not report on the status of any
audir findings relating to the Federal award({s) chat the pass-through entity
nrovided. A subrecipient may submit a copy of the reporting package described
in paragraph {e¢) of section to a pass-through entity to compli with this
ication reguirsment.

{(£) Requests for rsport copies. In response o reguests by a waderal
agency OY pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (c) of this sectilon and, if
reguested, & COPY of any management letters issued by the auditor.

(g) Report retention requirements. Auditees shall keep one cOpYy of
che data collection form described in paragraph (b) of this section and one
copy of the reporting package descriped in paragraph (¢} of this section on
file for three years from +he date of submission to the Faderal clearinghouse

20
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made by ox for Federal agenciss that are 2D addition to the audits made
pursuant to this part, so that tne additional audits oY reviews build upon
audits performed in accordance with thig part

(7 Coordinate a mana audit findings that
affzct the Faderal programs of more

(8) Coordinate
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among audito to achisve the

(9) Por biennial audits permitted under § .220, consider
auditee reguests LO gualify as a low-risk auditee under § .530(a) .

{b) oversight agencv fox audit responsibilities. n auditee which
does not have a designated cognizant agency for sudit will be under the
general oversight of the rederal agency determinsd in accordance with
§ .105. The oversight agency for audit:

(1) Shall provide rechnical advice to suditees and auditors as
reguested

{2) May assume all oY some of the responsibilities normally
performed by a cognizant agency for audit.

{c) er arding agency responsibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Tdentify Federal awards made DYy informing each recipient
of the CFDA title and number, award name and number, award year, and :if the
award is for RE&D When some of chis information is not available, the Paderal
ney shall provide information necessary to clearly describe the Federal
rd.

or grant
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(b) rinancial statements. The auditor shall determine whether Lhe
inancial statements o5f the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also determine whether che schedule of expenditures of Fed
awards is presented fairly in all material respects in relation to the
audiree's financial statements taken as 2 whole.

(<) Tnternal control. (3} In addition to the regulrements of GBAGAS,
che auditor shall perform procedures to obtain an understanding oI internal
control over Federal programs cufficient to plan rhe audit to support 2 low
assessed level of control risk for major programs

{(2) BExcept as provided in paragraph (¢) (3) of this section,
che auditor shall

(1) plan the testin of internal control over najor

programs to support a lov assessed level of ~ontrol risk for the assertions
relevant to the compliance requiresments for sach major progran; and

erform testing of internal control as planned in

i
paragraph {e) (2) (1) ©

(3} When internal comtrol over some or all of the compliance
requirements for a major program are likely to be ineffactive in preventing OY
detecting noncompliance, the planning and performing of testing described in
paragraph {e) (2) of this section are not ¥ quired for those compliance
reguirements. However, the auditor shall report & reportable condition
{inciuding whether any such condition is & material weakness) in accordance
¥ h §___.510, assess the related control risk at the maximum, and considay

ther additional compliance tests are reguired because of ineffective
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(iii) A
noncompl iance which ias material

{iv) Wnere applicable, a statement that reportable
conditions in internal control over major programs were disclos=d by the audit
and whethex any such conditions were material weaknesses;

for jor programs .e., qu
opir or disclaimer of opinion);

(vi} 2 statement as to whethey the audit disclosed any
audit findings which the auditor is regquired to report under § .510(a);

(vii) An identification of major programs;

{viii)The dollar threshold used to distinguish between
Type A and Type B programs, as described in § .520(b); and

{ix) A statement as to whether the auditee qualified as
a low-risk auditee under §  .530.

indings relating to the

(z ¥ :
regquirsd to be reported in accordance with GRGAS.

ederal awards which

(3) Findings and questioned coOsSts for F
shall include audit f£indings as defined in § .510{(a)}

(i) audit findings (e.g., internal control findings,
compliance findings, questioned costs, oI £yaud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by rederal agency OT pass—through entity.

(1i) rudit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (a) (2) and (d)(3)
of this section, respectively, should be rsported in both sections of the
schedule. However, the reporting in one cection of the schedule may be in
summary form with a reference to 2 detailed reporting in the other section of
the schedule
§ 510 audit findings.
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informacion to the auditee and redaral or pass—:hr”ugn in the
cass of a subrecipient, tO permit them f etermine the cause and effect tLO
facilitate prompt and proper corrective action

17} Recommendations to prevent future occurrsnces of the
deficisncy identified in the audit finding

ponsible officials of the auditea when there

(8) Views of resy
is disagreement with +he audit findings, toO +he extent practical

(c) Reference numbers Rach audit finding in +he schedule of findings
and guestioned cOStS shall include a reference number to allow for easy
referencing Of the sudit findings during follow-up.

§  .515 rudit working papers.

(a) Retention of workindg papers. The auditor shall ret ain working
papers and reports for a minimum of three years after the Aate of issuance of
the auditor's report (8) to the audites, unless the auditor is notlr ied in
writing by the cogn nizant agency for audit, oversight agency for audit x
pass~bhrough entity to extend che retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or audites is
contesting an audit findiﬂg, che auditor shall contact the parties contestlng
che audit finding for gul idance prior toO destruction of the working papers and
reports

{b) nccess o working papers. audit working papers shall be made
svasilable upon reguest to the cognizant OF oversight agency for audit or its
designee, a rederal agency providing direct or indirect funding, or GARO at the
completion of the audit, as part of a guality raview, to resclve audit
findings, oY to carry out ove*31gh* responsibilities consistent with the
purposas of rhis part. Access tO working papers includes the right of Federal
agenciss to obtain copies of working papers, a8 is reasonable and necessary
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(11} when identifying which high-risk Type B programs to
audit as major under either option 1 or 2 in paragraph (e) (2) (1) (&) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of
cime

(3) cuch additional programs as may be necessary to comply

with the percentage of coverage rule discussed in paragraph (£) of this
section. This paragraph (2) (3) may require the auditor fo audit more programs
as major than the number of Type A programs.

(£) percentage of coverade rule. The auditor shall audit as major
pDrograms Pederal programs with rederal awards expended that, in the aggragate,
encompassg at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §___ .330 for a 1ow-risk auditee, the auditor
need only audit as major programs rederal programs with Federal awards
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Federal awards expended.
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Health Information In Compliance With The Health Insurance Portability
And Accountability Act Of 1996 (HIPAA)
BUSINESS ASSOCIATE AGREEMENT
THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement” | is made and entered as of October 1

2008 by and between ¢ i~=wr2 7763 < Uy 2D LD a Corperation
[Corporatlon partnership, o"ba whose business address is: 355 L vien /ﬁ}\/f
Lo [2erch G143 C?//(&/@;l (hereinafter referred to as “Business Associate”),

and thé CITY OF LONG BEACH, a municipal corporation (hereinafter referred to as “City” or

“‘Covered Entry”).

WHEREAS, the City has a Department of Health that provides a multitude of health care and

related services; and

WHEREAS, in the course of provndmg health care and related services the City obtains

protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides particular services

to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate, some of

which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and provide for the

security of protected health information incompliance with the Health insurance Portability and

Accountability Act of 1996 (“HIPAA”) and regulations promulgated thereunder by the U.S. Department

of Health and Human Services and other applicable laws, including, but not limited to Title 45, Section

164.504(e) of the Code of Federal Regulation.

NOW,
THEREFORE, in consideration of the mutual terms covenants, and conditions in this

Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement shall have the same
meaning as those terms in the Privacy Rule codified in Title 45, Sections 160-164 of the Code
of Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose protected health
information other than as permitted or required by the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate safeguards to prevent use of
disclosure of the protected health information

c. Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of protected health
information by Business Associate in violation of the requirements of this Agreement.

d. Reporting of disclosures. Business Associate agrees to report to Covered Entity any use or
disclosure of the protected health information not provided for by this Agreement of which it
becomes aware.

e. Business Associate’s Agents. Business Associate agrees to ensure that any agent,
including a subcontractor, to whom it provides protected health information received from,
or created or received by Business Associate on behalf of Covered Entity agrees to the
same restrictions and conditions that apply through this Agreement to Business Associate
with respect to such information.

f. Availability of Information to City. Business Associate agrees to provide prompt access to
protected health information in a designated record set to Covered Entity or, as directed by
Covered Entity, to an individual upon Covered Entity's request in order to meet the
requirements under 45 CFR § 164.524.
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g.

Amendment of Protected Health Information Business Associate agrees to promptly make
any amendment(s) to protected health information in a designated record set that the
Covered Entity directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices, Business Associate agrees to make internal practices, books and
records, including policies and procedures and protected health information, relating to the
use and disclosure of protected health information received from, or created or received by
Business Associate on behalf of, covered entity available to the Secretary of the U.S.
Department of Health and Human Services for purposes of the Secretary determining the
business Associate’s compliance with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document such disclosures of
protected health information and information related to such disclosures as would be
required for the City to respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45 CFR § 164.528.
Availability of Information to Covered Entity. Business Associate agrees to promptly
provide to covered Entity or an individual information collected in accordance with section
2(i) of this agreement, to permit Covered Entity to respond to a request by an individual for
an accounting of disclosures of protected health information in accordance with 45 CFR
§164.528.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, business Associate may use or disclose
protected health information to perform functions, activities, or services for, or on behalf of,
Covered Entity as specified in this Agreement, provided that such use or disclosure would not .
violate the Privacy Rule if done by Covered Entity or the minimum necessary policies and
procedures of the Covered Entity. The specific use and disclosure provisions are as follows:

a.

d.

Except as otherwise limited in this Agreement, Business Associate may use protected
health information for the proper management and administration of the business
Associate.

Except as otherwise limited in this Agreement, Business Associate may disclose protected
health information for the proper management and administration of the Business
Associate, provided that disclosures are required by law, or Business Associate obtains
reasonable assurances from the person to whom the information is disclosed that it will
remain confidential and used or further disclosed only as required by law or for the purpose
for which it was disclosed to the person, and the person notifies the business associate of
any instances of which it is aware in which the confidentiality of the information has been
breached.

Except as otherwise limited in this Agreement, Business Associate may use protected
health information to provide data aggregation services to covered entity as permitted by 42
CFR § 164.504(e)(2)(i)(B).

Business Associate may use protected health information to report violations of law to
appropriate federal and state authorities, consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered Entity shall notify
Business Associate of any limitations(s) in its notice of privacy practices of covered entity in
accordance with 45 CFR § 164.520, to the extent that such limitation may affect Business
Associate’s use or disclosure of protected health information.

. Notification of Change or Revocation of Permission. Covered entity shall notify business

Associate of Any changes in, or revocation of permission by individual to use or disclose
protected health information to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
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c. Notification of Restrictions. Covered Entity shall notify Business Associate of any
restriction to the use or disclosure of protected health information that Covered Entity has
agreed to in accordance with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health information.

PERMISSIBLE REQUEST BY COVERED ENTITY.

Covered Entity shall not request Business Associate to use or disclose protected health

information in any manner that would not be permissible under the Privacy Rule if done by

Covered Entity, except that this restriction is not intended and shall not be construed to limit

Business Associate’s capacity to use or disclose protected health information for the proper

management and administration of the Business Associate or to provide data aggregation

services to Covered Entity as provided for an expressly permitted under Section 3 (a), (b), and

(c) of this Agreement. ’

TERM AND TERMINATION.

a. Term. The term of this Agreement shall be effective upon execution, and shall terminate
when all of the protected health information provided by Covered Entity to Business
Associate, or created or received by business Associate on behalf of Covered Entity, is
destroyed or returned to Covered Entity, or, if it is infeasible to return or destroy protected
health information, protections are extended to such information, in accordance with the
termination provisions in this Section.

b. Termination for Cause. Upon Covered Entity's knowledge of a material breach by
Business Associate, Covered Entity shall either:

1. Provide and opportunity for Business Associate to cure the breach or end the violation and
terminate this Agreement if Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity; ’

2. Immediately terminate this Agreement if Business Associate has breached a material term
of this Agreement and cure is not possible; or

3. If neither termination nor cure is feasible, Covered Entity shall report the violation to the

Secretary.
c. Effect of Termination.
1. Except as provided in paragraph (2) of the Section, upon termination of this Agreement

for any reason, Business Associate shall return or destroy all protected health
information received from covered Entity, or created or received by Business Associate
on behalf of Covered Entity. This provision shall apply to protected health information
that is in the possession of subcontractors or agents of business Associate. Business
Associate shall retain no copies of the protected health information.

2. In the event that Business Associate determines that returning or destroying the
protected health information is infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or destruction infeasible and shall
extend the protections of this Agreement to such protected health information and limit
further uses and disclosures of such protected health information to those purposes that
make the return or destruction infeasible, for so long as business Associate maintains
such protected health information.

ASSISTANCE INLITIGATION OR ADMINISTRATIVE PROCEDDINGS.

Business Associate shall make itself and any subcontractors, employees, or agents assisting

Business Associate in the performance of its obligations under this Agreement with the

Covered Entity, available to Covered Entity, at no cost to Covered Entity to testify as witnesses

or otherwise, in the event of litigation administrative proceedings commenced against Covered

Entity, its directors, officers, or employees base on a claimed violation of HIPAA, the HIPAA

regulations or other laws relating to security or privacy, except where Business Associate or its

subcontractors, employees or agents are named as an adverse party.
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10.

11.

12.

13.

14.

MISCELLANEOUS

a. References. A reference in this Agreement to a section in the Privacy Rule means the
section as in effect or as amended.

b. Amendment. The parties agree to take such action as in necessary to amend this
Agreement from time to time as is necessary for covered entity to comply with the
requirements of the Privacy Rule and the Health Insurance Portability and Accountability
Act of 1996. Amendments must be in writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations or Business Associate under Section 6(c) of
the Agreement shall survive the termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered Entity
to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to federal law and the
laws of the State of California (except those provisions of California law pertaining to conflicts
of laws). Business Associate shall comply with all laws, ordinances, rules and regulations of
all federal, state and local governmental authorities.
ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes the entire
understanding between the parties and supersedes all other agreements, oral or written, with
respect to the subject matter herein.
INDEMITY. Business Associate shall protect, defend, indemnify and hold City, its officials,
employees, and agents (collectively in this Section referred to as “City”) harmless from and
against any and all claims, demands, causes or action, losses, damages, and liabilities,
whether or not reduced to judgment, which may be asserted against City arising from or
attributable to or caused directly or indirectly by Business Associate, Business Associate’s
employees, or agents in the performance of the duties under this Agreement or any alleged -
negligent or intentional act, omission or misrepresentation by Business Associate, Business
Associate’s employees or agents, which act, omission or misrepresentation is connected in
any way with performance of the duties under this Agreement. If it is necessary for purposes
of resisting, adjusting, compromising, settling, or defending any claim, demand, cause of
action, loss, damage, or liability, or of enforcing this provision, for city to incur or to pay any
expense or cost, including attorney’s fees or court cost, Business Associate agrees to and
shall reimburse City within a reasonable time. Business Associate shall give City notice of any
claim, demand, cause or actions, loss, damage or liability within ten (10) calendar days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, such ambiguity shall

be resolved in favor of a meaning that complies and is consistent with HIPAA, HIPAA

Regulations and California law.

COSTS. If there is any legal proceeding between the parties to enforce” or interpret this

Agreement or to protect or establish any rights or remedies hereunder, the prevailing party

shall be entitled to its costs and expenses, including reasonable attorney’s fees and court

costs, including appeals. )

NOTICES. Any notice or approval required hereunder by either party shall be in writing and

personally delivered or deposited in the U. S. Postal Service, first class, postage prepaid,

address to Business Associate at the address first stated herein, and to the City at 444 W.

Ocean Blvd., Ste. 1700, Long Beach, California 90802, Attention: Neighborhood Services

Bureau Manager, Community Development Department. Notice of change of address shall be

given in the same manner as stated herein for the other notices. Notice shall be deemed given

on the date deposited in the mail or on the date personal delivery is made, whichever first
occurs.
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15.  WAIVER. The acceptance of any services or the payment of any money by City shall not
operate as a waiver of any provision of this Agreement, or of any right to damages or
indemnity stated in this Agreement. The waiver of any breach of this Agreement shall not
constitute a waiver of any other or subsequent breach of this Agreement.

16. CONTINUATION. Termination or expiration of this Agreement shall not affect rights or
liabilities of the parties which accrued pursuant to Sections 7, 12, and 14 prior to termination or
expiration of this Agreement, sand shall not extinguish any warranties hereunder.

17.  ADVERTISING. Business Associate shall not use the name of City, its officials or employees
in any advertising or solicitation for business, nor as a reference, without the prior approval of
the city Manager or designee.

18. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties to benefit
themselves only and is not in any way intended or designed to or entered for the purpose of
creating any benefit or right for any person or entity of any kind that is not a party to this
Agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be duly executed with all
of the formalities required by law as of the date first stated herein:

Name of Business Associate '
( s N o~ ) - _p_ﬁ O}/-\

a LN\L‘_/LF ' O g X (Oberm\hﬂh Tung SH/’!‘}

(corporation, partnership, individual)

, 20 By: /:H bf///, /6//&5(

(person legally allowed to bind organization)

Title: Py vs ol ) e 2

, 20 By:

(person legally allowed to bind organization)

Title:

CITY OF LONG BEACH, a municipal corporation

7 /7 2009 By: (i\q/-é Assistant City Manager

City’"Manager or designee
NC‘ y

The for%going Agreement is hereba/ approved as to form this 67k
- O nndue 200 7.

- ROBERT E. SHANNON,

City Attorney W
By: A\ %
Y ' v

Deputy
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CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is providing the
certification as set out below:

1.

PO

The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the recipient of
federal assistance funds knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department or agency with which this
transaction originated may pursue available remedies, including suspension and/or
debarment.

The recipient of Federal assistance funds shall provide immediate written notice to the
person to which this agreement is entered, if any time the recipient of Federal Assistance
funds learns that its certification was erroneous, when submitted or has become erroneous
by reason of changed circumstance.

The terms “covered transaction”, “debarred”, “suspended,” “ineligible,” “lower tier covered
transaction,” “participant,” “person,” “ primary covered transaction,” “principal,” “proposal,”
and “voluntarily excluded,” as used in this clause, have the meanings set out in the
Definitions and Coverage sections of rules implementing Executive Order 12549.

The recipient of Federal assistance funds agrees by submitting this document that it shall
not knowingly enter into any lower tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from participation in this covered
transaction, unless authorized by the departmental or agency with which this transaction
originated.

The recipient of Federal assistance funds further agrees by submitting this document that it
will include the clause titled “Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion — Lower Tier Covered Transactions,” without modification, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

. A participant in a covered transaction may rely upon a certification of participant in a lower

tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous,.
A participant may decide the method and frequency by which it determines the eligibility of
its principals. Each participant may but is not required to, check the list of parties excluded
from procurement or non- procurement programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this clause.
The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.
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8. Except for transactions authorized under paragraph 4 of these instructions, if a participant
in a covered transaction knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to the Federal Government, the
department or agency with which the transaction originated may pursue available
remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24 CFR Part
24 Section 24.510 Participants’ Responsibilities require this certification:

1. The recipient of Federal assistance funds certifies that neither it nor its principals are
presently debarred, suspended, proposed for debarment, declared ineligible or
voluntarily excluded from participation in this transaction by any Federal department or

agency.

2. Where the recipient of Federal assistance funds is unable to certify to any of the
statements in this certification, such participants shall attach an explanation to this
document.

Agreement Number: Contract Agency: ﬂ}Q//‘f” A AT ¢ }/},V}"‘)if\) ﬁdﬁﬁe

Name and Title of Authorized Representative: /3] 27— /<1 6?/) Pryrred el
WOSWEY. lacel - 6-09

Signature Date
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CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County code Chapter 2.160 (ordinance 83-0031),
retained by the Contractor, shall fully comply with the requirements as set forth in said County Code. The
contractor must also certify in writing that it is familiar with the Los Angeles County Code Chapter 2.160 and that
all persons acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’s Lobbyist requirement shall
constitute a material breach of the contract upon which the City of Long Beach may immediately terminate this
contract and the contractor shall be liable for civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies Appropriations Act, known as the
Byrd Amendments, and the Housing and Urban Development Code of Federal Regulations 24 part 87, from using
federally appropriated funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, and office or attempting to influence an officer or employee of any agency, a
Member of Congress, and office or employee of Congress, any employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any federal grant, loan or cooperative agreement, and
any extension, continuation, renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist Requirements and that all
persons and/or subcontractors acting on behalf of the Contractor will comply with the Lobbyist requirements.

Failure on the part of the contractor or persons/subcontractors acting on behalf of the Contractor to fully comply
with Federal Lobbyist Requirements shall be subject to civil penalties. The undersigned certifies, to the best of
his/her knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any
person for influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any Federal grant, loan or cooperative
agreement, and any extension, continuation, renewal, amendment or modification of said documents.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with the Federal
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard
Form — LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.

The undersigned shall require that the language of this certification be included in the award documents
for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered into. Submission of this certification is a prerequisite for making or entering into this
transaction imposed by Section 1352 Title 31, U.S. Code. Any person who fails to file the required
certification shall be subject to a civil penalty of not less that $10,000 and not more that $100,000 for each
such failure.

Agreement Number: Contract Agencyzfpﬁrﬁ#m < /L)/’Y),/) Stavé
Name and Title of Authorized Representative: {3 [np i [<i (7| 4 IEaeds Dﬁgk\]@ﬁd
1-6-09

Signature Date
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