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CONTRACT FOR WEED AND SEED SERVICES
IN POLICE BEATS 4 AND 5

31109

THIS CONTRACT FOR WEED AND SEED SERVICES IN POLICE BEATS

4 AND 5 (this “Contract”) is made and entered, in duplicate, as of December 18, 2008 for
reference purposes only, pursuant to a minute order adopted by the City Council of the
City of Long Beach at its meeting on September 23, 2008 by and between SULLIVAN
INTERNATIONAL, INC., a California corporation (“Organization”), with offices located at
110 Pine Avenue, Suite 700, Long Beach, California 90803, and the CITY OF LONG
BEACH, a municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Justice (“DOJ”) for a program that aims to prevent, control and reduce violent crime, drug
abuse and gang activity to residents of the City in Police Beats 4 and 5 (the “Weed and
Seed Program”); and

WHEREAS, the Weed and Seed Program is designed for neighborhoods
with persistent high levels of serious violent crime and corresponding social problems
and is a community-based, comprehensive, multi-agency approach to law enforcement,
crime prevention and neighborhood restoration (the “Weed and Seed Services”); and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide Weed and Seed
Services to residents of the City in Police Beats 4 and 5 and the City has selected
Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides Weed and Seed Services to residents of
the City in Police Beats 4 and 5; and

WHEREAS, the City wishes to support these services by providing Weed
and Seed Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into

a contract with Organization that provides the grant funding within a maximum amount
1
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September 30, 2009.
4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind cash match at a
dollar for dollar rate of funds received from the City under this Contract. Further,
Organization shall maintain cash reserves equivalent to three (3) months of
funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Eighteen Thousand Seven Hundred Fifty Dollars
($18,750) over the term of this Contract. These funds shall be used to provide
services within the City of Long Beach. Upon execution of this Contract, the City
shall disburse the funds payable hereunder in due course of payments following
receipt from Organization of billing statements in a form approved by the City
showing expenditures and costs identified in Attachment “B”.

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City’'s Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) in expenditures shall not cause the
amount of the total budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and documentation of any matching
funds to each invoice. Failure to submit an invoice and its accompanying

documentation with the fifteen (15) day period may result in late payment or no
3
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payment from the City. Submission of incorrect invoices with ineligible/inallocable
expenses or inadequate documentation shall result in a Disallowed Cost Report.
The Disallowed Cost Report is intended to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and other similar
reasons. In the event that an item is disallowed in the invoice, Organization will be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) received by it thirty (30) days

after Qrananization nrovided tbe senvices relatina to that invaice: (b) includina
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will not be obligated to pay Organization for costs incurred unless DOJ releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

l. All reimbursement by the City is contingent upon the City’s
receipt of funds from DOJ. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from DOJ sufficient to cover the
expenses in the invoice.

5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and DOJ, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or DOJ reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.
5
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assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

9. Organization shall indemnify and hold harmless the City, its Boards,
Commissions, and their officials, employees and agents (collectively in this Section
“City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

10.

A Organization shall procure and maintain at Organization’'s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not

less than One Million Dollars ($1,000,000) per occurrence and Two Million
8

LT:bg A08-03981
L:\Apps\CtyLaw32\WPDocs\D029\P008\00152414.D0C




(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
must make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use must be
given to other projects or programs
sponsored by the Department. Second
preference must be given to projects or
programs sponsored by other Federal
awarding agencies. If the equipment is
owned by the Federal Government, use
on other activities not sponsored by
the Federal Government may be per-
missible if authorized in writing by the
Department. User charges must be
treated as program income.

(e) When acquiring replacement

. equipment, the recipient may use the

equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the renlace-

1 Dollars ($2,000,000) general aggregate. Such coverage shall include but
2 not be limited to broad form contractual liability, cross liability, independent
3 contractors liability, and products and completed operations liability. The
4 City, its Boards and Commission, and their officials, employees and agents
5 shall be named as additional insureds by endorsement (on City's
6 endorsement form or on an endorsement equivalent in scope to ISO form
7 CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
8 special limitations on the scope of protection given to the City, its Boards
9 and Commissions and their officials, employees and agents.
10 (2) Workers’ Compensation insurance as required by the
.on California Labor Code.
%gig 12 (3) Employer's liability insurance in an amount not less
Eg%% 13 than One Million Dollars ($1,000,000) per claim.
%é%g’ 14 (4)  Professional liability or errors and omissions insurance
%%f& 15 in an amount not less than One Million Dollars ($1,000,000) per claim.
@E—j%% 16 (%) Commercial automobile liability insurance (equivalent
%ggd 17 in scope to 1SO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
18 in an amount not less than Five Hundred Thousand Dollars ($500,000)
19 combined single limit per accident.
e Y , U NI S
_—@ﬂmar_mﬁm—qumﬂw determine cur-

rent fair market value where a recipi-
ent compensates the Department for
its share.

(2) Equipment owned by the Federal
Government must be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
must be taken and the results rec-
onciled with the equipment records an-
nually. Any differences between quan-
tities determined by the physical in-
spection and those shown in the ac-
counting records must be investigated
to determine the causes of the dif-
ference. The recipient must, in connec-
tion with the inventory, verify the ex-
istence, current utilization, and con-
tinued need for the equipment.

(4) A control system must be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment must be investigated and
fully documented; if the equipment was
owned bv the Federal Government. the
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coverage, it can request a waiver of this coverage from the City. The City’s Risk
Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City's Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’s Department of Health and Human Services, who will forward it to the
City’'s Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,
10
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(2) In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion or limit
such services or give preference to persons on the basis of religion;

(©) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) The portion of the facility used for supportive services
only assisted in whole or in part under this Contract or in which services are
provided that are assisted under this Contract shall contain no sectarian
religious symbols or decorations.

C. Organization shall provide Weed and Seed Services to

residents of the City in Police Beats 4 and 5 with assistance in obtaining:

N N DN N =2
W N -~ O ©O o

1) Law Enforcement Services, Community Policing
Services, Prevention/Intervention/Treatment Services and Neighborhood
Restoration Services that will contribute to the prevention, control and
reduction of violent crime, drug abuse and gang activity.

D. Organization certifies that it will comply with all documents,

policies, procedures, rules, regulations and codes identified in Sections 2 and 11

N
1N

of this Contract, and such other requirements as may from time to time be

N
()]

promulgated by DOJ.

NN
~N O

E. Organization shall execute the Certifications Regarding

Lobbying; Debarment, Suspension and Other Responsibility Matters; and Drug-

N
(o]

Free Workplace Requirements in the form shown on Attachment “G”.
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terminates this Contract, all funds held by Organization under this Contract which have
not been spent on the date of termination shall be returned to the City.

17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

18.  The acceptance of any service or payment of any money by the City
shall not operate as a waiver of any provision of this Contract, or of any right to damages
or indemnity stated herein. The waiver of any breach of this Contract shall not constitute
a waiver of any other or subsequent breach of this Contract.

19. This Contract shall be governed by and construed pursuant to the
laws of the State of California, without regard to conflicts of law principles.

20. In the event of any conflict or ambiguity between this Contract and
one or more attachments, the provisions of this Contract shall govern.

7
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1 IN WITNESS WHEREOF, the parties have caused this document to be duly
2 || executed with all formalities required by law as of the date first stated above.
3 SULLIVAN INTERNATIONAL, INC., a
4 &) Califoppia corporatio
5 , 2009 By
B
6
. Type or Print Name
8 02 - 03 , 2009 By lak Besmebst
Secretary
9 Pat Benwerr
Type or Print Name
10
“Organization”
.onm
> g3 CITY OF LONG BEACH, a municipal
25z 12 corporation _
CLT¥ A , - Assistant City Manager
E8eg 13 ?m\ Tl 12009 By
Z 98 o _
E <_e e e arm [(Ta TR rf‘_ﬁ 2




Attachment “A”




City of Long Beach
Police Beats 4 and 5 Weed and Seed Grant 2008 - 2009
Scope of Work

AGENCY NAME: Sullivan International, Inc.

CONTRACT NUMBER:

Program Objective: To provide program evaluation services which includes implementation, progress, and impact evaluation for Weed and Seeé;i Grant.

Total - QUARTER 1. . QUARTER 2 QUARTER 3 UARTER 4
Goals: Goals 10/1-12/31 11-3/31 4/1-6/30 7/1-8/30 -
’ (1-Yea 0 Actual Cumulative Actual Cumufative Actual Cumulative Ac%ual Cumulative

1. Provide three phases of evaluation: Implementation, Progress, and | 160 hrs :
Summative/Impact Evaluation. All three phases will provide “
information for guidance and decision-makers. |

|

2. Data entry-on going. 250 hrs ‘;

Total Unduplicated Clients Served:

WSG 08-09_Sullivan_Scope of Work_rev

PAGE ...\

ATTACHMENT A
OF ....\..... PAGES

1

PEY) 8/‘2008. 3:48 PM



Attachment “B”



CITY OF LONG BEACH
Police Beats 4 and 5 Weed and Seed Grant 2008 - 2009

WSG 2007-2009

e

Program Budget for Sullivan International, Inc. City Contract #
ITEM/PERSONNEL ALLOCATION BUDGET JUSTIFICATION
1. Evaluator $15,000 150 hours @ $100 per hour
Data Entry $3,750 250 hours @ $15 per hour
TOTAL PERSONNEL $18,750 |Total Personnel to be Reimbursed
TOTAL" PROGRAM :BU DGETICLB VGONTV'RACT ~$18,750f Total Program Amouni to be Reimbursed




Attachment “C”



PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Sec.
215.0 About this part.

Subpart A—General

215.1 Purpose.
215.2 Definitions.

215.3 Effect on other issuances,
215.4 Deviations.

215,56 Subawards,

Subpar B—Pre-Award Requirements

215.10 Purpose.

215.11 Pre-award policies.

215.12 Porms for applying for Federal assist-
ance.

21513 Debarment and suspension.

215.14 Special award.conditions.

216.15 Metric system of measurement,

215.16 Resource Conservation and Recovery
Act. ’

21517 Certlfications and representations.

Subpart C—Post-Award Requirements

IPINANCIAL AND PROGRAM MANAGEMENT

215.20 Purpose of financial and propram
management,

215,21 Standards for financial management
systems.

216.22 Payment.

215.23 Cost sharing or matehing.

215.29 Program income,

215.20 Revision of hudget and
plans.

216,26 Non-Federal audits,

215.27  Allowable costs,

215.20 Period of availability of Iunds.

216,29 Conditional exemptions.

Program

PROPERTY STANDARDS

216,30 Purpose of property standards,

215.31 1nsurance coverage.

216.32 Real property.

215,33 TFederally-owned and exemplt prop-
erty.

216.39 Eguipment. ,
215735 —Supplies-and—othor -expendable-prop——WRis-part are applicable to all I'ederal

erty.

216.36 Intangible property.
215.87 Property trust relationship.

FROCUREMENT STANDARDS

216.40 Purpose of progurement standards.
216.41 Iecipient responsibilities.

215.12 Codes of conduct.

215.43 Compebliion.

215.44 Procurement procedures.

216.45 Cost and price analysis.

215.46 Procurement records.

216.47 Contract administration.

215,48 Contract provisions.

REPORTS AND RECORDS
215.60 Purpose of reports and records.
215.561 Monitoring and reporting program

performance.
216,52 Financial reporting,
215.68 Retention and access reguirements

for records.
TERMINATION AND BNFORCEMENT

215.60 Purpose of termination and enforce-

ment.
215.61 Termination.
215.62 Eniorcement.

Subpan D—After-the-Award Requirements

215.70 Purpose.
215.71 Closeout procedunres.
915.72 Subseguent adjustments and con-
tinuing responsibilities..
215.73 Collection of amounts due.
APPENDIX A TO PART 215—CONTRACT PROVI-
SIONS
AUTHORITY: 31 U.8.C. 503; 31 U.S.C. 1111; 41
U.S.C. 405; Reorganization Plan No. 2 of 1970;
E.0. 11541, 35 'R 10737, 3 CFR, 1966-1970, p.
038,
Sounrce: 69 FR 26281, May 11, 2004, unless
otherwlise noted.

$215.0 About this part.

(a) Purpose. This part contains OMB
guidance {0 Federal agencies on the ad-
ministration of grants to and agree-
ments with institutions of higher edu-
cation, hospitals, and other non-profit
organizations. The guidance sebs forth
standards for obtaining consistency
and uniformity in the agencies’ admin-
istralion of those grants and agree-
ments.

() Applicebility. (1) Bxcepl as pro-
vided herein, the standards set forth in

agencies. I any statule specifically

39







OMB Circulars and Guidance

required by TFederal statute or execu-
tive order. Non-profit organizations
that implement Pederal programs for
the States are also subjeclt to Stale re-
guirements.

§215.2 Definitions.

(a) Accrued cxpenditures means the

charges incurred by the recipient dur-
“ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is reqguired.

(b) Accrued income means the sum of;

(1) Rarnings during a given period
from:

(i) Services performed by the recipi-
ent, and

(i1) Goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

(c) Acguisition cost of equipment means
the net invoice price of the eguipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to male the prop-
erty usable for the purpose for which it
was acguired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acguisition cost in ac-
cordance with the recipient’s regular

§215.2

money; other assistance in the form of
loans, loan guarantees, Interest sub-
sidies, or insurance; direclt payments of
any kind to individuals; and, contracts
which are reguired to be entered into
and administered under procurement
laws and regulations.

(1) Cash contributions means the re-
cipient’s cash outlay, including the
outlay of money contributed to the re-
cipient by third parties.

(g) Closeout means the process by
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of
the award have been completed by the
recipient and FFederal awarding agency.

(h) Contrect means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient's contract.

(i) Cost sharing or matching means
that portion of project or program
costs not borne by the Federal Govern-
ment,

(i) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which I'ederal
sponsorship ends.

(k) Disallowed costs means those
charges to an award that the Tederal
awarding agency determines to be un-
allowable, in accordance with the ap-
plicable Tederal cost principles or
other terms and conditions contained
in the award. .

(1) Bguipmeni means tangible non-
expendable personal property including
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§215.2

without further ohligation to the Fed-
aral CGovernment. An example of ex-
empt property authority is contained
I the Federal Grant and Cooperative
Agroement Aot (31 U.S.C. 6306), for
proparty acquired under an award to
conduct bhagic or applied research by a
non-profit tnstitution of higher edu-
cation or non-profit  organization
whode principal purpose lg conducting
selantific research.

(0) Federu! wwarding cgency means
the Fadaral agency bhat provlides an
award to the recipient.

(p) Federal funds authortzed means the
Lotal amount of Federal funds obli-
rated by bthe Pederal Government for
use by the recipient. This amount may
include any authorized carryover of un-
ohligated funds from prior funding pe-
riods when permitted by agency rsgula-
tionsg or agency implementing instruc-
slons.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
costs and any improvement expendi-
turss paid with Federal funds.

(r) Funding period means the period of
time when Faderal funding 1s available
for obligation by the recipient.

(8) Mntangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loansg, notes and other debt instru-
ments, leage agreements, gtock and
other instruments of property owner-
ship, whether considersd tangible or in-
tangible.

(t) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or & future period.

(u) Outlays or expenditures means
charges made to the project or pro-
gram. They may be reported on a cash

2 CFR Ch. Il (1-1-06 Edition)

bursements for direct charges {for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease} ih the amounts
owsd by Lhe recipient for goods and
other property recelved, for services
performed by emplaysas, contractors,
subrecipients and other payees and
other amounts hecoming owed under
programs for which no current gervices
or performance are required.

(v) Personal property means property
of any kind excepl real property. It
may be tangible, having physical exist-
ence, or Intangible, having no phystcal
existence, such ag copyrights, patents,
or securities.

(w) Prior approve! means written ap-
proval by an authorized official evi-
dencing prior consent.

(x) Program incone means gross In-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §216.24(e) and (h).
Program income includes, but is not
limited to, income [rom fess for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
sarned on advances of Federal funds is
not program income. Except as other-
wise provided In Federal awarding
agency regulations or the fterms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned op any
of them.

(y) Project costs means all allowable
coats, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tlons made by third parties in accom-
plishing the objectives of the award

or accrual basis. For reports prepared
_ go Hﬁ%ig basis _oublapggredhe sumgf duripe thenroiant pering, i A







and  specifically identifiable to the
profect or program.

(1) Unliquidated obligations, for finan-
cial reports prepared on a cash basis,
meanhs the amount of obligations In-
curradd by the recipient that have nol
heen pald. For reports prepared on an
acerued oxpenditure basis, they rop-
resent. Ghe amount of obligations in-
currad by the reciplent for which an
outlay has not basn recorded.

(mm) Unobligated bulance means bthe
portlon of the funds authorized by the
I‘sderal awarding agency that has notf
been ohligated by the reciplent and is
determined by deducting fthe cumu-
lative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rate.

(00) Working capital advance means a
procedure whereby funds are advanced
Lo the recipient to cover its estimated
dishursement needs for a given initial
period.

§215.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
rmanuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of fhis
part, shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision In §215.4.

§215.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
Federal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMRB. Federal awarding agencies may
apply less restrictive requirements
when awarding small awards, except
for those requirements which are stat-
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case-hy-case

utory. Lxceptions on a
Federal

basls may also be made by
awarding agencies.

§216.6 Subawards.

Unless soctions of this part. specifi-
cally exclude subreciplents from cov-
arape, the provisions of this part shall
he-applied to subrecipients performing
work under awards lf such subracipt-
ents are Ingtitutlons of higher sadu-
cation, hospitals or other non-proflt or-
ganizations. State and local govern-
ment. aubracipients are suhject to the
provisions of regulatlons implementing
the grants management common rule,
“Uniform Administrative  Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments,"” published at 7 CFR parts
3015 and 3016, 10 CTR part 600, 13 CTR
part 143, 15 CFR part 24, 20 CFR part
437, 29 CI'R. part 135,24 CFR parts 44, 85,
111, 511, 570, 571, 576, 580, 850, 862, 905.
941, 968, 970, and 990, 28 CF'R part 66, 28
CTR. parts 97 and 1410, 32 CTR part 278,
34 OTFR parts 74 and 80, 36 CFR part
1207, 38 CFR. part 43,40 CFR parts 30, 31,
and 33, 43 CTFR part 12, 44 CIR part 13,
45 CT'R parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 49CFR. part 18.

[69 'R 26281, May 11, #04, as amended at 70
'R 51880, Aug. 31, 2005])

Subpart B—Pre-Award
Reguirements

§215.10 Purpose.

Sections 2156.11 through 2156.17 pre-
scribe forms and instructlions and other
pre-award matters to be used in apply-
ing for Federal awarts.

§2156.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, the Iederal awarding agency
shall decide on the appropriate award
instrument ({.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6301-08B) governs the use of
grants, cooperabtive agreements and
contracts. A grant or cooperative
agreement ghall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
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(b) Except as provided in paragraph
(h) of this- section, program income
earned during the project period must
be retained by the recipient and, in ac-
cordance with the Department regula-
tions or the terms and conditions of
the award, must be used in one or more
of the ways listed in the following:

(1) Added to funds committed to the
project by the Department and recipi-
ent and used to further eligible project
or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When the Department authorizes
the disposition of program income as
described in paragraphs (b)}(1) or (b)2),
of this section, program income in ex-
cess of any limits stipulated must be
used in accordance with paragraph
(b)(3) of this section.

(d) In the event that the Department
does not specify in its regulations or
the terms and conditions of the award
how program income is to be used,
paragraph (b)(3), of this section applies
automatically to all projects or pro-
grams. )

(e) Unless the Department’s regula-
tions or the terms and conditions of
the award provide otherwise, recipients
will have no obligation to the Federal
Government regarding program income
earned after the end of the project pe-
riod.

§70.25

mark Amendments (35 U.S.C. 18) apply
to inventions made under an experi-
mental, developmental, or research
award.

(1) Recipients must account for seized
assets from the date of seizure until
forfeiture and ligquidation of funds
occur.

§70.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon the Depart-
ment’s requirements. It must be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards, re-
cipients must request in writing prior
approval from the Department for one
or more of the following program or
budget related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(8) The absence for more than three
months, or a 25 percent reduction in

A] f_v“\jj i hi_tha rp’m 311:1
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part 31, “‘Contract Cost Principles and
Procedures,” as applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
fracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) The Department restricts the
transfer of funds among direct cost cat-
egories or programs, functions and ac-
tivities, without prior written approval
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed ten
percent of the total budget as last ap-
proved by the Department. The Depart-
ment will not permit a transfer that
would cause any Federal appropriation
or part thereof to be used for purposes
other than those consistent with the
original intent of the appropriation.

(e) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (g) of this section,
do not require prior approval.

(f) For- construction awards,.-recipi-
ents must request prior written ap-
proval promptly from the Department
for budget revisions whenever para-
graph (f) (1), (2) or (3) of this section
apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional De-
partment funds to complete the
project.

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §70.27.

(g) When the Department makes an
award that provides support for both
construction and nonconstruction

28 CFR Ch. | (7-1-07 Edition)

will require recipients to notify the De-
partment in writing promptly when-
ever the amount of Federal authorized
funds is expected to exceed the needs of
the recipient for the project period by
more than $5000 or five percent of the
award, whichever is greater. This noti-
fication will not be required if an appli-
cation for additional funding is sub-
mitted for a continuation award.

(i) When requesting approval for
budget revisions, recipients must use
the budget forms that were used in the
application unless the Department in-
dicates a letter of request suffices.

(j) Within thirty calendar days from
the date of receipt of the request for
budget revisions, the Department will
review the request and notify the re-
cipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
thirty calendar days, the Department
will inform the recipient in writing of
the date when the recipient may expect
the decision.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57931, Nov. 24, 1995]

§70.26 Non-Federal audits.

....(a) Recipients and subrecipients that

are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, “Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.”

(c) For-profit hospitals not covered
by the aundit provisions of revised OMB
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whether to conduct an audit in accord-
ance with Government Auditing Stand-
ards. )

[62 FR 45939, 45942, Aug. 29, 1997]

§70.27 Allowable costs.

(a) For each kind of recipient, there
is a set of Federal principles for deter-
mining allowable costs. Allowability of
costs must be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or Federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A-87, “Cost Principles for
State and Local Governments.”' The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, “‘Cost Principles for
Non-Profit Organizations.”” The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, ‘“Cost Principles for
Educational Institutions.” The allow-
ability of costs incurred by commercial
organizations and those non-profit or-
ganizations listed in Attachment C to

Circular A-122 is determined in accord- .

ance with the provisions of the Federal
Acquisition Regulation (FAR) at 48
CFR part 31.

(b) OMB Circular A-122 does not
cover the treatment of bid and proposal
costs or independent research and de-
velopment costs. The following rules
apply to these costs for non-profit or-
ganizations subject to the Circular.

(1) Bid and proposal costs. Bid and pro-
posal costs are the immediate costs of
preparing bids, proposals, and applica-
tions for Federal and non-Federal
awards, contracts, and agreements, in-
cluding the development of scientific,
costs, and other data needed to support
the bids, proposals, and applications.
Bid and proposal costs of the current
accounting period are all allowable as
indirect costs. Bid and proposal costs
of past accounting periods are unallow-
able in the current period. However, if
the recipient’s established practice is
to treat these costs by some other
method, they may be accepted if they
are found to be reasonable and equi-
table. Bid and proposal costs do not in-
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clude independent research and devel-
opment costs covered by paragraph
(b)2) of this section, or preaward costs
covered by Attachment B, Paragraph
33 of OMB Circular A-122.

(2) Independent Research and Develop-
ment costs. Independent research and
development shall must be allocated
its proportionate share of indirect
costs on the same basis as the alloca-
tion of indirect costs to sponsored re-
search and development. The costs of
independent research and development,
including its proportionate share of in-
direct costs, are unallowable.

§70.28 Period of availability of funds.

Where a funding period is specified, a
recipient must charge to the grant
only allowable costs resulting from ob-
ligations incurred during the funding
period and any pre-award costs author-
ized by the Department.

PROPERTY STANDARDS

§70.30 Purpose of property standards.

Sections 70.31 through 70.37 sets forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project

“supported by a Federal award. The De-

partment will require recipients to ob-
serve these standards under awards and
will not impose additional require-
ments, unless specifically required by
Federal statute. The recipient may use
its own property management stand-
ards and procedures provided it ob-
serves the provisions of §§70.31 through
70.37.

§70.31 Insurance coverage.

Recipients must, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§70.32 Real property.

(a) Title to real property will vest in
the recipient subject to the condition
that the recipient use the real property
for the authorized purpose of the
project as long as it is needed and will
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not encumber the property without ap-
proval of the Department.

(b) The recipient must obtain written
approval by the Department for the use
of real property in other Federally-
sponsored projects when the recipient
determines that the property is no
longer needed for the purpose of the
original project. Use in other projects
will be limited to those under Feder-
ally-sponsored projects (i.e., awards) or
programs that have purposes con-
sistent with those authorized for sup-
port by the Department.

(¢c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient must request disposition in-
structions from the Department. The
Department will observe one or more of
the following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Department and pay the
- Federal- Government-for that percent-
age of the current fair market value of
the property attributable to the Fed-
eral participation in the project (after
deducting actual and reasonable selling
and fix-up expenses, if any, from the
sales proceeds). When the recipient is
aunthorized or required to sell the prop-
erty, proper sales procedures must be
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§70.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to Federally-owned property remains
vested in the Federal Government. Re-
cipients may be required by the terms
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and conditions of the award, to submit
annually an inventory listing of Feder-
ally-owned property in their custody to
the Department. Upon completion of
the award or when the property is no
longer needed, the recipient must re-
port the property to the Department
for further Federal agency utilization.

(2) If the Department has no further
need for the property, it will be de-
clared excess and reported to the Gen-
eral Services Administration, unless
the Department has statutory author-
ity to dispose of the property by alter-
native methods (e.g., the authority
provided by the Federal Technology
Transfer Act (15 U.8.C. 3710 (I)) to do-
nate research equipment to edu-
cational and non-profit organizations
in accordance with Exec. Order No.
12821, “Improving Mathematics and
Science Education in Support of the
National Education Goals.””) Appro-
priate instructions shall be issued to
the recipient by the Department.

(b) Exempt property. When statutory
authority exists, the Department may
vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment when such property is “ex-
empt property.”

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds will vest
in the recipient, subject to conditions
of this section.

(b) The recipient must not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient must use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and must not encumber the
property without approval of the De-
partment. When no longer needed for
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to the current fair market value of the
equipment. If the recipient has no need
for the equipment, the recipient must
request disposition instructions from
the Department. The Department will
determine whether the equipment can
be used to meet the agency’s require-
ments. If no requirement exists within
that agency, the availability of the
equipment must. be reported. to the
General Services Administration by
the Department to determine whether
a requirement for the equipment exists
in other Federal agencies. The Depart-
ment will issue instructions to the re-
cipient no later than 120 calendar days
after the recipient’s request and the
following procedures will govern.

(1) If so instructed or if disposition
instructions are not issued within 120

28 CFR Ch. I (7-1-07 Edition)

erwise made known to the recipient in
writing.

(ii) The Department will issue dis-
position instructions within 120 cal-
endar days after receipt of a final in-
ventory. The final inventory must list
all equipment acquired with grant
funds and Federally-owned equipment.
If the Department fails to issue disposi-
tion instructions within the 120 cal-
endar day period, the recipient may
apply the standards of this section, as
appropriate.

(iii) When the Department exercises
its right to take title, the equipment is
subject to the provisions for Federally-
owned equipment.

§70.35 Supplies and other expendable
property.
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(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description must not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever -prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of “brand
name or equal’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts must be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
must take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business
enterprises.

(8) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortinms of small businesses, minority-

owned firms and women’s business en-
T s
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for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) may be
determined by the recipient and must
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost+plus-a-percentage-of-
cost” or ‘“‘percentage of construction
cost” methods of contracting must not
be used.

(d) Contracts must be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration must be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’ im-
plementation of Exec. Order No. 12549
and 12689, ‘“Debarment and Suspen-
sion.”

(e) Recipients must, on request,
make available for the Department,
pre-award review and procurement doc-
uments, such as request for proposals
or invitations for bids, independent
cost estimates, etc., when any of the
following conditions apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the De-
partment’s regulation.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403(11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“brand name”
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(4) The proposed award over the.

small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(6) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.45 Cost and price analysis.

Some form of cost or price analysis
must be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§70.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold must include the fol-
lowing at a minimum: .. . L

(a) Basis for contractor selection,

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained, and

(c) Basis for award cost or price.

§70.47 Contract administration.

A system for contract administration
must be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adeguate and
timely follow up of all purchases. Re-
cipients must evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§70.48 Contract provisions.

The recipient must include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions must also be applied to sub-
contracts.

28 CFR Ch. | (7-1-07 Edition)

(a) Contracts in excess of the small
purchase threshold must contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts in excess. of the
small purchase threshold must contain
suitable provisions for termination by
the recipient, including the manner by
which termination must be effected
and the basgis for settlement. In addi-
tion, such contracts must describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be’
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
must provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the De-
partment may accept the bonding pol-
icy and requirements of the recipient,
provided the Department has made a
determination that the Federal Gov-
ernment’s interest is adequately pro-
tected. If such a determination has not
been made, the minimum requirements
are to be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The ‘“‘bid guarantee’” must con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder must,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond™
is one executed in connection with a
contract to secure fulfillment of all the
contractor’'s obligations under such
contract.
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(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
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ferently in the terms and conditions of
the award. The final performance re-
ports are due ninety calendar days
after the expiration or termination of
the award.

(c) Performance reports must con-
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or regulation applicable to the action
involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the Department expressly
authorizes them in the notice of sus-
pension or _termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(c) (1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under

-~-Exec. Order No. 12549 and 12689 and the

Department implementing regulations
(see §70.13).

[Order No. 1980-85, 60 FR 38242, July 26, 1995;
Order No. 1998-85, 60 FR 57932, Nov. 24, 1995)

Subpart D—After-the-Award
Requirements

§70.70 Purpose.
Sections 70.71 through 70.73 contain
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uidate all obligations incurred under
the award not later than ninety cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

(¢) The Department will make
prompt payments to a recipient for al-
lowable reimbursable costs under the
award being closed out.

(d) The recipient must promptly re-
fund any balances of unobligated cash
that the Department has advanced or
paid and that is not authorized to be
retained by the recipient for use in
other projects. OMB Circular A-129
governs unreturned amounts that be-
come delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Depart-
ment will make a settlement for any
upward or downward adjustments to
the Federal share of costs after close-
out reports are received.

(f) The recipient must account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§70.31 through 70.37.

(g2) In the event a final audit bas not
been performed prior to the closeout of
an award, the Department retains the
right to recover an appropriate amount
after fully considering the rec-
ommendations on disallowed costs re-
sulting from the final audit.

§70.72 Subsequent adjustments and
continuing responsibilities.
(a) The closeout of an award does not
affect any of the following.
(1) The right of the Department to
disallow costs and recover funds on the
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responsibilities -of the recipient re-
ferred to in §70.73(a), including those
for property management as applica-
ble, are considered and provisions made
for continuing responsibilities of the
recipient, as appropriate.

§70.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Department may reduce
the debt by paragraph (a) (1), (2) or (3)
of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Department may charge inter-
est on an overdue debt in accordance
with 4 CFR chapter II, “Federal Claims
Collection Standards.”

APPENDIX A TO PART 70—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, must contain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts must contain a provision requiring
compliance with Exec. Order No. 11246,
‘“Equal "Employment Opportunity,”” as
amended by Exec. Order No. 11375, “Amend-
ing Executive Order 11246 Relating to Equal
Employment Opportunity,” and as supple-
mented by regulations at 41 CFR part 60,
“‘Office of Federal Contract Compliance Pro-
grams, Equal Employment Opportunity, De-
partment of Liabor.” -

2. Copeland “Anti-Kickback” Act (18 U.S.C.
874 and 40 U.8.C. 276c)—All contracts and sub-
awards in excess of $2000 for construction or
repair awarded by recipients and subrecipi-
ents must include a provision for compliance
with the Copeland ‘‘Anti-Kickback' Act (18
U.5.C. 874), as supplemented by Department

£ 3 i D

Pt. 70, App. A

repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient must report all sus-
pected or reported violations to the Depart-
ment.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 must include a provision
for compliance with the Davis-Bacon Act (40
U.S.C. 276a to a-7) and as supplemented by
Department of Labor regulations (29 CFR
part 5, “Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’'). Under
this Act, contractors must be required to
pay wages to laborers and mechanics at a
rate not less than the minimum wages speci-
fied in a wage determination made by the
Secretary of Labor. In addition, contractors
are required to pay wages not less than once
a week. The recipient must place a copy of
the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract
must be conditioned upon the acceptance of
the wage determination. The recipient must
report all suspected or reported violations to
the Department.

4. Contract Work Hours and Safety Standards
Act (40 U.S8.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$2000 for construction contracts and in ex-
cess of $2500 for other contracts that involve
the employment of mechanics or laborers
must include a provision for compliance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor is re-
quired to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of forty hours. Work in excess of
the standard work week is permissible pro-
vided that the worker is compensated at a
rate of not less than one and one-half times
the basic rate of pay for all hours worked in
excess of forty hours in the work week. Sec-
tion 107 of the Act is applicable to construc-
tion work and provides that no laborer or
mechanic shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
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Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.8.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subawards of amounts in excess of
$100,000 must contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S8.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations must be reported to
the Department and the Regional Office of
the Environmental Protection Agency
(EPA).

. 7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more must file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a Member of Congress, officer
or employee of Congress, or an employee of a
Member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.8.C. 1352. Each
tier must also disclose any lobbying with
non-Federal funds that takes place in cop-
nection with obtaining. any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (Ezec. Order
No. 12549 and 12689)—No contract shall be
made to parties listed on the General Serv-
ices Administration’'s List of Parties Ex-
cluded from Federal Procurement or Non-
procurement Programs in accordance with
Exec. Order No. 12549 and 12689, ‘‘Debarment
and Suspension.” This list contains the
names of parties debarred, suspended, or oth-
erwise excluded by agencies, and contractors
declared ineligible under statutory or regu-
latory authority other than Exec. Order No.
12549. Contractors with awards that exceed
the small purchase threshold must provide
the required certification regarding its ex-
clusion status and that of its principal em-
ployees.

[Order No. 1980-95, 60 ‘FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]
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PART 71—IMPLEMENTATION OF THE
PROVISIONS OF THE PROGRAM
FRAUD CIVIL REMEDIES ACT OF
1986

Subpart A—Implementation for Actions
Initiated by the Department of Justice

Sec.
71.1 Purpose.
71.2 Definitions.
71.3 Basis for clvil penalties and assess-
ments.
Investigation.
Review by the reviewing official.
Prerequisites for issuing a complaint.
Complaint.
71.8 Service of complaint.
71.9 Answer.
71.10 Default upon failure to file an answer.
71,11 Referral of complaint and answer to
the AL.J.
71.12 Notice of hearing.
71.13 Parties to the hearing.
71.14 Separation of functions.
71.15 Ex parte contacts.
71.16 Disqualification of reviewing official
or ALJ.
71.17 Rights of parties.
71.18 Authority of the ALJ.
71.19 Prehearing conferences.
71.20 Disclosure of documents.
71.21 Discovery.
71.22 Exchange of witness lists, statements,
and exhibits.
Subpoenas for attendance at hearing.
Protective order.
Fees.
Form, filing and service of papers.
Computation of time.
Motions.
Sanctions.
71.30 'The hearing and burden of proof.
71.31 Determining the amount of penalties
and assessments.
71.32 Location of hearing.
71.33 Witnesses.
71.34 Evidence.
71.35 The record.
71.36 Post-hearing briefs.
71.37 Initial decision.
71.38 Reconsideration of initial decision.
71.39 Appeal to authority head.
T1.40 Stays ordered by the Department of
Justice.
71.41 Stay pending appeal.
71.42 Judicial review.
71.43 Collection of-civil penalties and as-
sessments.
7144 Right to administrative offset.
71.45 Deposit in Treasury of the United
States.
71.46 Compromise or settlement.
71.47 Limitations.
71.48-71.50 [Reserved]
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