
CONTRACT FOR WEED AND SEED SERVICES 

IN POLICE BEATS 4 AND 5 

31109 
THiS CONTRACT FOR WEED AND SEED SERVICES IN POLICE BEATS 

4 AND 5 (this “Contract”) is made and entered, in duplicate, as of December 18, 2008 for 

reference purposes only, pursuant to a minute order adopted by the City Council of the 

City of Long Beach at its meeting on September 23, 2008 by and between SULLIVAN 

INTERNATIONAL, INC., a California corporation (“organization”), with offices located at 

110 Pine Avenue, Suite 700, Long Beach, California 90803, and the CITY OF LONG 

BEACH, a municipal corporation (the “City”). 

WHEREAS, the City has received a grant from the U.S. Department of 

Justice (“DOJ”) for a program that aims to prevent, control and reduce violent crime, drug 

abuse and gang activity to residents of the City in Police Beats 4 and 5 (the “Weed and 

Seed Program”); and 

WHEREAS, the Weed and Seed Program is designed for neighborhoods 

with persistent high levels of serious violent crime and corresponding social problems 

and is a community-based, comprehensive, multi-agency approach to law enforcement, 

crime prevention and neighborhood restoration (the “Weed and Seed Services”); and 

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is 

required to enter into subcontracts with organizations that provide Weed and Seed 

Services to residents of the City in Police Beats 4 and 5 and the City has selected 

Organization as a sub-recipient of grant funds; and 

WHEREAS, Organization provides Weed and Seed Services to residents of 

the City in Police Beats 4 and 5; and 

WHEREAS, the City wishes to support these services by providing Weed 

and Seed Program funds; and 

WHEREAS, the City Council has authorized the City Manager to enter into 

a contract with Organization that provides the grant funding within a maximum amount 
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and program accountability by the City; and 

WHEREAS, Organization agrees to perform services and to provide the 

City with the information and supporting documentation required herein; 

NOW, THEREFORE, in consideration of the terms and conditions 

contained in the Contract, the parties agree as follows: 

1. The above recitals are true and correct and are incorporated in the 

Contract. 

2. 

A. Organization shall provide Weed and Seed Services to 

residents of the City in Police Beats 4 and 5 in accordance with Attachment “ A  

entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C” 

entitled “Office of Management Budget (OMB) Circular A-I IO”, Attachment “D” 

entitled OMB Circular A-1 22”, Attachment “E” entitled “OMB Circular A-I 33”, 

Attachment “F” entitled “Health Information in Compliance with the Health 

Insurance Portability and Accountability Act of 1996 Agreement”, and Attachment 

“G” entitled “Certifications Regarding Lobbying; Debarment, Suspension and Other 

Responsibility Matters; and Drug-Free Workplace Requirements”, all of which are 

attached hereto and incorporated by reference. 

B. Organization shall adhere to all policies, procedures, rules 

and regulations established by DOJ and sources including but not limited to the 

OMB Circulars, Code of Federal Regulations, United States Codes, this Contract, 

the City’s contract with DOJ for the funds dispersed under this Contract, and all 

Information Bulletins issued by the City’s Department of Health and Human 

Services, Human and Social Services Bureau. In addition to and without in any 

way limiting the foregoing, Organization shall comply with all laws and regulations 

set forth in 28 CFR Part 70, Attachment “H”. 

3. The terms of this Contract shall commence at midnight on October 1, 

2008, and, unless sooner terminated as provided herein, shall terminate at 11:59 p.m. 
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September 30,2009. 

4. 

A. Organization shall affirmatively and aggressively use its best 

efforts to seek and obtain all possible outside funding and in-kind cash match at a 

dollar for dollar rate of funds received from the City under this Contract. Further, 

Organization shall maintain cash reserves equivalent to three (3) months of 

funding necessary to provide services under this Contract. 

B. Total disbursements made to Organization under this Contract 

by the City shall not exceed Eighteen Thousand Seven Hundred Fifty Dollars 

($18,750) over the term of this Contract. These funds shall be used to provide 

services within the City of Long Beach. Upon execution of this Contract, the City 

shall disburse the funds payable hereunder in due course of payments following 

receipt from Organization of billing statements in a form approved by the City 

showing expenditures and costs identified in Attachment “B”. 

C. The City shall pay to Organization the amounts specified in 

Attachment “B” for the categories, criteria and rates established in that 

Attachment. Organization may, with the prior written approval of the Director of 

the City’s Department of Health and Human Services, or his designee, make 

adjustments within and among the categories of expenditures in Attachment “B” 

and modify the performance to be rendered hereunder stated in Attachment “A”; 

provided, however, that such adjustment(s) in expenditures shall not cause the 

amount of the total budget stated in Attachment “B” to be exceeded. 

D. Organization shall prepare quarterly invoices and submit them 

to the City within fifteen (15) days after the end of the quarter in which 

Organization provided services. Organization shall attach cancelled checks and 

other documentation supporting the charges and documentation of any matching 

funds to each invoice. Failure to submit an invoice and its accompanying 

documentation with the fifteen (15) day period may result in late payment or no 
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payment from the City. Submission of incorrect invoices with ineligible/inallocable 

expenses or inadequate documentation shall result in a Disallowed Cost Report. 

The Disallowed Cost Report is intended to provide detail to Organization for the 

purpose of communicating disallowed costs due to reasons of insufficient source 

documentation, ineligible expenses, exceeded line items, and other similar 

reasons. In the event that an item is disallowed in the invoice, Organization will be 

permitted to resubmit the disallowed costs along with adequate source 

documentation, other eligible expenses, and the like in the next invoice. The City 

reserves the right to refuse payment of an invoice (a) received by it thirty (30) days 

after Organization provided the services relating to that invoice; (b) including 

inallocable or ineligible expenses; or (c) for the unauthorized expense of funds 

requiring written approval for budget changes or modifications. 

E. Within thirty (30) days of the date of this Contract first stated 

herein, Organization shall submit to the City invoices, cancelled checks and other 

documentation supporting the charges incurred and required matching funds for all 

expenses incurred prior to the date of this Contract and related to this grant of 

funds. 

F. No later than fifteen (15) days after the completion of each 

twelve (12) month period (“Operation Year”) during the term of this Contract, 

Organization shall submit to the City a final invoice, scope of work, and 

demographic data of the populations served certified by one of Organization’s 

officers or by its Executive Director. The City reserves the right to refuse payment 

of any outstanding invoice if Organization fails to submit a final invoice and reports 

within fifteen (15) days of the end of the Operational Year. 

G. If the City is unable to draw down funds from DOJ for 

reimbursement to Organization due to failure of Organization to submit required 

fiscal and programmatic documents within fifteen (15) days after the end of the 

Operational Year, the City cannot guarantee payment to Organization. The City 
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will not be obligated to pay Organization for costs incurred unless DOJ releases 

funds to the City. For this reason, failure of Organization to submit the final invoice 

and reports within fifteen (15) days after the end of the Operational Year may 

result in loss of reimbursement of funds. 

H. The City reserves the right to withhold payment of an invoice 

pending satisfactory completion of an audit, as determined by the City in its sole 

discretion, or Organization's cure of a breach of or noncompliance with this 

Contract, as determined by the City in its sole discretion, after being notified of 

such breach by the City. 

I. All reimbursement by the City is contingent upon the City's 

receipt of funds from DOJ. The City reserves the right to refuse payment of an 

invoice until such time as it receives funds from DOJ sufficient to cover the 

expenses in the invoice. 

5. 

A. Organization's records relating to the performance of this 

Contract shall be kept in accordance with generally accepted accounting principles 

and in the manner prescribed by the City. Organization's records shall be current 

and complete. The City and DOJ, and their respective representatives, shall have 

the right to examine, copy, inspect, extract from, and audit financial and other 

records related, directly or indirectly, to this Contract during Organization's normal 

business hours to include announced and unannounced site visits during the term 

of the Contract and thereafter. If examination of these financial and other records 

by the City and/or DOJ reveals that Organization has not used these grant funds 

for the purposes and on the conditions stated in this Contract, then Organization 

covenants, agrees to and shall immediately repay all or that portion of the grant 

funds which were improperly used. If Organization is unable to repay all or that 

portion of the grant funds, then City will terminate all activities of Organization 

under this Contract and pursue appropriate legal action to collect the funds. 
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Alternatively, to the extent the City has been refusing payment of any invoices, the 

City may continue to withhold such funds equal to the amount of improperly used 

grant funds, regardless of whether the funds being withheld by the City were 

improperly used. 

B. In addition, Organization shall provide any information that the 

City Auditor and other City representatives require in order to monitor and evaluate 

Organization’s performance hereunder. The City reserves the right to review and 

request copies of all documentation related, directly or indirectly, to the program 

funded by this Contract, including by way of example but not limited to case files, 

program files, policies and procedures. Organization shall provide all reports, 

documents or information requested by the City within three (3) days after receipt 

of a written or oral request from a City representative, unless a longer period of 

time is otherwise expressly stated by said representative. 

C. If Organization spends $500,000 or more in Federal funds in 

an Operational Year, then Organization shall submit an audit report to the City in 

accordance with OMB Circular A-I33 no later than thirty (30) days after receipt of 

the audit report from Organization’s auditor or no later than nine (9) months after 

the end of the Operational Year, whichever is earlier. If Organization spends less 

than $500,000 in Federal grant funds in an Operational Year, submission of the 

audit report is optional. 

6. 

A. In the performance of this Contract, Organization shall not 

discriminate against any employee, applicant for employment or service, or 

subcontractor because of race, color, religion, national origin, sex, sexual 

orientation, gender identity, AIDS, AIDS related condition, age, disability or 

handicap. Organization shall take affirmative action to assure that applicants are 

employed or served, and that employees and applicants are treated during 

employment or services without regard to these categories. Such action shall 
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include but not be limited to the following: employment, upgrading, demotion or 

transfer; recruitment or recruitment advertising; lay-off or termination; rates of pay 

or other forms of compensation; and selection for training, including 

apprenticeship. 

B. Organization shall permit access by the City or any other 

agency of the County, State or Federal governments to Organization’s records of 

employment, employment advertisements, application forms and other pertinent 

data and records for the purpose of investigation to ascertain compliance with the 

fair employment practices provisions of this Contract. 

7. 

A. In performing services hereunder, Organization is and shall 

act as an independent contractor and not as an employee, representative or agent 

of the City. Organization’s obligations to and authority from the City are solely as 

prescribed herein. Organization expressly warrants that it will not, at any time, 

hold itself out or represent that Organization or any of its agents, volunteers, 

subscribers, members, officers or employees are in any manner officials, 

employees or agents of the City. Organization shall not have any authority to bind 

the City for any purpose. 

B. Organization acknowledges and agrees that (a) the City will 

not withhold taxes of any kind from Organization’s compensation; (b) the City will 

not secure workers’ compensation or pay unemployment insurance to, for or on 

Organization’s behalf; and (c) the City will not provide and Organization and 

Organization’s employees are not entitled to any of the usual and customary 

rights, benefits or privileges of City employees. 

8. This Contract contemplates the personal services of Organization 

and Organization’s employees. Organization shall not delegate its duties or assign its 

rights hereunder, or any interest herein or any portion hereof, without the prior written 

consent of the City. Any attempted assignment or delegation shall be void, and any 
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assignee or delegate shall acquire no right or interest by reason of such attempted 

assignment or delegation. 

9. Organization shall indemnify and hold harmless the City, its Boards, 

Commissions, and their officials, employees and agents (collectively in this Section 

“City”) against any and all liability, claims, demands, damage, causes of action, 

proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs, 

and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly 

or indirectly, out of any negligent act or omission of Organization, its officers, employees, 

agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”), 

breach of this Contract by Organization, misrepresentation or willful misconduct by 

Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’ 

compensation. Independent of the duty to indemnify and as a free-standing duty on the 

part of Organization, Organization shall defend the City and shall continue such defense 

until the Claim is resolved, whether by settlement, judgment or othefwise. Organization 

shall notify the City of any Claim within ten (IO) days. Likewise, the City shall notify 

Organization of any Claim, shall tender the defense of such Claim to Organization, and 

shall assist Organization, as may be reasonably requested, in such defense. 

I O .  

A. Organization shall procure and maintain at Organization’s 

expense (which expense may be submitted to the City for reimbursement from 

grant funds allocated to Organization if itemized on Attachment “B”) for the 

duration of this Contract the following insurance and bond against claims for 

injuries to persons or damage to property that may arise from or in connection with 

the performance of this Contract by Organization, its agents, representatives, 

employees, volunteers or subcontractors . 

(1) Commercial general liability insurance (equivalent in 

scope to IS0 form CG 00 01 11 85 or CG 00 01 11 88) in an amount not 

less than One Million Dollars ($1,000,000) per occurrence and Two Million 
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Dollars ($2,000,000) general aggregate. Such coverage shall include but 

not be limited to broad form contractual liability, cross liability, independent 

contractors liability, and products and completed operations liability. The 

City, its Boards and Commission, and their officials, employees and agents 

shall be named as additional insureds by endorsement (on City's 

endorsement form or on an endorsement equivalent in scope to IS0 form 

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no 

special limitations on the scope of protection given to the City, its Boards 

and Commissions and their officials, employees and agents. 

(2) Workers' Compensation insurance as required by the 

California Labor Code. 

(3) Employer's liability insurance in an amount not less 

than One Million Dollars ($1,000,000) per claim. 

(4) Professional liability or errors and omissions insurance 

in an amount not less than One Million Dollars ($1,000,000) per claim. 

(5) Commercial automobile liability insurance (equivalent 

in scope to IS0 form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) 

in an amount not less than Five Hundred Thousand Dollars ($500,000) 

combined single limit per accident. 

(6) Blanket Honesty Bond in an amount equal to at least 

fifty percent (50%) of the total amount to be disbursed to Organization 

hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to 

safeguard the proper handling of funds by employees, agents or 

representatives of Organization who sign as the maker of checks or drafts 

or in any manner authorize the disbursement or expenditure of said funds. 

If delivering services to minors, seniors, or persons with disabilities, 

Organization's Commercial General Liability insurance shall not exclude coverage for 

abuse and molestation. If Organization is unable to provide abuse and molestation 
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coverage, it can request a waiver of this coverage from the City. The City's Risk 

Manager will consider waiving the requirement if Organization can demonstrate to the 

satisfaction of the City's Risk Manager that Organization has no exposure, that the 

coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is 

desired, Organization must submit a signed document on Organization's letterhead to the 

Director of the City's Department of Health and Human Services, who will forward it to the 

City's Risk Manager, providing reasons why the insurance coverage should be waived. 

Waivers will be considered on a case by case basis. 

B. Any self-insurance program, self-insured retention or 

deductible must be separately approved in writing by the City's Risk Manager or 

hidher designee and shall protect the City, its Boards and Commissions, and their 

officials, employees and agents in the same manner and to the same extent as 

they would have been protected had the policy or policies not contained retention 

or deductible provisions. Each insurance policy shall be endorsed to state that 

coverage shall not be reduced, non-renewed or canceled except after thirty (30) 

days prior written notice to the City, and shall be primary and not contributing to 

any other insurance or self-insurance maintained by the City. Organization shall 

notify the City in writing within five (5) days after any insurance required herein has 

been voided by the insurer or cancelled by the insured. 

C. Organization shall require that all contractors and 

subcontractors that Organization uses in the performance of services hereunder 

maintain insurance in compliance with this Section unless otherwise agreed in 

writing by the City's Risk Manager or hidher designee. 

D. Prior to the start of performance or payment of first invoice, 

Organization shall deliver to the City certificates of insurance and required 

endorsements for approval as to sufficiency and form. The certificate and 

endorsements for each insurance policy shall contain the original signature of a 

person authorized by that insurer to bind coverage on its behalf. In addition, 
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Organization shall, within thirty (30) days prior to expiration of the insurance 

required herein, furnish to the City certificates of insurance and endorsements 

evidencing renewal of such insurance. The City reserves the right to require 

complete certified copies of all policies of Organization and Organization’s 

contractors and subcontractors, at any time. Organization shall make available to 

the City’s Risk Manager or hidher designee during normal business hours all 

books, records and other information relating to the insurance coverage required 

herein. 

E. Any modification or waiver of the insurance requirements 

herein shall only be made with the approval of the City’s Risk Manager or hidher 

designee. Not more frequently than once a year, the City’s Risk Manager or 

hidher designee may require that Organization, Organization’s contractors and 

subcontractors change the amount, scope or types of coverages required herein if, 

in his or her sole opinion, the amount, scope or types of coverages herein are not 

adequate. 

F. The procuring or existence of insurance shall not be 

construed or deemed as a limitation on liability relating to Organization’s 

performance or as full performance of or compliance with the indemnification 

provisions of this Contract. 

11. 

A. 

DOJ and as required herein. 

B. 

Organization shall provide reports as required by the City and 

In addition to, and not in substitution for, other terms of this 

Contract regarding the provision of services, Organization shall not: 

(1) Represent that it is, or may be deemed to be, a 

religious or denominational institution or organization or an organization 

operated for religious purposes that is supervised or controlled by or in 

connection with a religious or denominational institution or organization. 
11 
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(2) In connection with costs of its services hereunder, 

engage in the following conduct: 

(a) discriminate against any employee or applicant 

for employment on the basis of religion; 

(b) discriminate against any person seeking housing 

or related supportive services only on the basis of religion or limit 

such services or give preference to persons on the basis of religion; 

(c) provide religious instruction or counseling, 

conduct religious worship or services, engage in religious 

proselytizing, or exert other religious influence in the provision of 

services or the use of facilities and furnishings; 

(3) The portion of the facility used for supportive services 

only assisted in whole or in part under this Contract or in which services are 

provided that are assisted under this Contract shall contain no sectarian 

religious symbols or decorations. 

C. Organization shall provide Weed and Seed Services to 

residents of the City in Police Beats 4 and 5 with assistance in obtaining: 

(1) Law Enforcement Services, Community Policing 

Services, Preventionllnterventionllreatment Services and Neighborhood 

Restoration Services that will contribute to the prevention, control and 

reduction of violent crime, drug abuse and gang activity. 

D. Organization certifies that it will comply with all documents, 

policies, procedures, rules, regulations and codes identified in Sections 2 and 11 

of this Contract, and such other requirements as may from time to time be 

promulgated by DOJ. 

E. Organization shall execute the Certifications Regarding 

Lobbying; Debarment, Suspension and Other Responsibility Matters; and Drug- 

Free Workplace Requirements in the form shown on Attachment “G”. 
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12. Organization certifies that it has established a Drug-Free Awareness 

Program in compliance with Government Code Section 8355, that it has given a copy of 

said Program to each employee who performs services hereunder, that compliance with 

the Program is a condition of employment, and that it has published a statement notifying 

employees that unlawful manufacture, distribution, dispensation, possession or use of a 

controlled substance is prohibited and action will be taken for violation. 

13. The City shall facilitate the submission of all reports required by DOJ 

based on information submitted by Organization to the City. The City shall act as the 

primary contact for Organization to DOJ for services provided under this Contract. The 

City shall facilitate directly to DOJ the submission of any information related to all 

financial and programmatic matters in this Contract, including but not limited to 

reimbursements of grant funds, requests for changes to Organizations’ budget, requests 

for changes to Organization’s application for grant funds and requests for changes to 

Organization’s Technical Submission. 

14. All notices required hereunder shall be in writing and personally 

delivered or deposited in the U.S. Postal Service, certified mail, return receipt requested, 

to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn: Manager, Bureau 

of Public Health, and to Organization at the address first stated herein. Notice shall be 

deemed given on the date personal delivery is made or the date shown on the return 

receipt, whichever is earlier. Notice of change of address shall be given in the same 

manner as stated herein for other notices. 

15. The City Manager or hidher designee is authorized to administer this 

Contract and all related matters, and any decision of the City Manager or designee in 

connection herewith shall be final. 

16. Organization shall have the right to terminate this Contract at any 

time for any reason by giving thirty (30) days’ prior notice of termination to the City, and 

the City shall have the right to terminate all or any part of this Contract at any time for any 

reason or no reason by giving five (5) days’ prior notice to Organization. If either party 
13 
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terminates this Contract, all funds held by Organization under this Contract which have 

not been spent on the date of termination shall be returned to the City. 

17. This Contract, including all exhibits and attachments hereto, 

constitutes the entire understanding of the parties and supersedes all other agreements, 

oral or written, with respect to the subject matter herein. This Contract shall not be 

amended, nor any provision or breach hereof waived, except in writing by the parties that 

expressly refers to this Contract. 

18. The acceptance of any service or payment of any money by the City 

shall not operate as a waiver of any provision of this Contract, or of any right to damages 

or indemnity stated herein. The waiver of any breach of this Contract shall not constitute 

a waiver of any other or subsequent breach of this Contract. 

19. This Contract shall be governed by and construed pursuant to the 

laws of the State of California, without regard to conflicts of law principles. 

20. In the event of any conflict or ambiguity between this Contract and 

one or more attachments, the provisions of this Contract shall govern. 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 
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Ill 

Ill 

Ill 

Ill 

Ill 
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IN WITNESS WHEREOF, 

executed with all formalities required by 

the 

law 

parties have caused this document to be duly 

as of the date first stated above. 

SULLIVAN INTERNATIONAL, INC., a 
Califopia corporatiofi 

,2009 

0 2 -  03 ,2009 BY Pcck Betwetrt; 
Secretary 

Type or Print Name 
PAT ~ )E#N.ETT 

"0 rg a n izat io n" 

CITY OF LONG BEACH, a municipal 
corporation 

Assistant City Manager Ab\ 27 ,2009 

A I  

"C it y" 'IPdX G11.T'i CIP;"::?X 

This Contract is approved as to form on 24) ,2009. 
I 
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Attachment “A” 



City of Long Beach 
Police Beats 4 and 5 Weed and Seed Grant 2008 - 2009 

Scope of Work 

AGENCY NAME: Sullivan International, Inc. CONTRACT NUMBER: 

Program Objective: To provide program evaluation services which includes implementation, progress, and impact evaluation for Weed and Sees 

information for guidance and decision-makers. 

2. Data entry-on going. 

WSG 08-09-Sullivan-Scope of Work-rev 

Grant. 

711 -8130 

ial I Cumulative 

7008. 3.48 PM 



Attachment “B” 



ITEMlPERSONNEL -1 
1. Evaluator $1 5,000 

Data Entry $3,750 

IJTOTAL PERSONNEL 

BUDGET JUSTIFICATION 

150 hours @ $100 per hour 

250 hours @ $1 5 per hour 

1) $18,750 IlTotal Personnel to be Reimbursed II 

PAGE -.-.-..... OF .....L..... PAGES 



Attachment “C” 



216.36 111 tanglbls property. 
216.37 ?J’OJKIl’tS LI’USL ~ehLJOIlSlll]l PARTS 200-2 14 [RESERVED] 

PART 215-UNIFORM ADMINISTRA- PROCUILEMENT STANDARLE3 

TIVE REQUIREMENTS FOR GRANTS 215.40 puruose of procurement standards 

CIRCULAR A-1 10) 

Sec. 
215.0 About thls part. 

Subpart A-General 

215.1 Purpose. 
215.2 Definitions. 
215.3 Efkct on o t l m  issuances. 
215.4 Deviations. 
215.5 Subawards. 

Subpart 8-Pre-Award Requirements 

215.10 Purpose. 
215.11 Pre-award policies. 
216.12 Forms for applying fo r  Federal asslst- 

216.13 Debarment and suspension. 
216.14 Special award conditions. 
216.15 Metric system of measurement. 
215.16 Resource Conservation and Recovery 

216.17 Certlfications and representations. 

Subpart C-Post-Award Requirements 

ance. 

Act. 

FINANCIAL AND PROGRAM MANAGEMENT 

216.20 Purliose 01 finnncial and program 
managcmen t. 

216.21 Standards for financial management. 
systems. 

215.22 Paymenl. 
215.23 Cost sliaring or nx~tchlng. 
21b.24 Frograni income. 
216.26 ncv)sion of budget and progrnm 

216.2G Noli-Federal audits. 
216.27 f~1low;ible costs  

216.29 C~onrllL~nnd exuniptions. 

jilans. 

216.2fl p O l ’ l O ( ~  Of aV&lliLblllh’ 01 Illll[k. 

~ILOI’ERTY S’l’hNIJA1LDS 

216.3[1 P U l ’ j l O W  Or J)J’OJlert3’ StZLlld&l’dS. 

216.32 Ikiaf JJl’Opel’tJ’. 
216.31 lnsiirance coverage. 

216.33 F’erlc~all~~-ownarll an0 uxenipl. ~ I ’ O I I -  

216.31 Eq ulpni ent. 
Zlb.*JG? Supplies antl-oihc~’ c?:pciidnblc prop--- 

Wt!>’. 

- 

wty, 

216.46 Procurement, records. 
215.47 Contract adniin~stration 
216.48 Contract provislons. 

REPORTS AND RECORDS 

215.60 Purpose of reports and records. 
215.51 Monitoring and reporting program 

215.52 Financial reporting. 
215.53 Retention and access requirements 

perlorniance. 

for records. 

TERMMATIOH AND ENFORCEMENT 

215.60 Pui’pose of termination and enforce, 

215.61 Termination. 
215.62 Enforcement. 

Subpart D-After-the-Award Requirements 

215.70 Purpose. 
215.71 Closeout procedures. 
215.72 Subsequent adjustments and con- 

tinuing responsibilities. 
215.73 Collectioii of amounts due. 

ment. 

APPENDI); A TO PART 21bCONTRACT PROW- 
SlONS 

AUTHORITY: 31 U.S.C. 603; 31 U.S.C. 1111; 41 
U.S.C. 405; Reorganization Plan No. 2 of 1870; 
KO, 11541, 35 PR 10737, 3 CFR. imri870, p. 
039. 

o tlierwlse noted. 

$215.0 Aboui this pnrt. 
(a) Purpose. This part; coiiLains OMB 

guidance t,o Federal agencies on Llie ad- 
minist;i~al;ion of grants Lo aiid agree- 
ment ;~  wlt;li ins t i tut ions of higher edu- 
caLion, lJOSJJi Lals , and o Llier non-profl 1; 
or~anizations. The guid;Lnce seLs forLh 
st,nndards for obLaiiiing consistency 
nncl oniformitj~ in  t h e  agencies’ ad in in -  
istraLioii of those grants aiid agree- 
ni en bs . 

( 1 ~ )  AppZicubi1it.y. (1) Except. as pro- 
vided herein, the standards set forth in 
this-parL . a ~ ~ e - n ~ ~ p l i c a b l e ~ ~ ~ t u  sll F e c l e A  ~ ~~ ~~. ~ ~ ~ ~ . 

ag.eiicies. If m y  sLaLuLe sjiecifically 

Sou~ tcE :  GB FR 26201, M’li~y 11, 2004, uliless 
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Iircs jiolic)~:~; or spccific rc:r[ulre- 
iiii:iii;s :,hal. differ  from t,hc s1;aritlards 
irl’civltl~!tl In  Lhis par!,, the provicilons o f  
Iho ril;:~.l,iil;c sti i~ll  p v e r n  

(2)  T h e  provislons of subparts A 
~ . h r n i i f i h  I) 0I‘ I;his part, aha11 11o apyJHc!d 
by li’edcral ;Lp;cno!wi 1;0 roctplwi(;r;. Fi.e.- 
::!~ik:ii 1;s ::ha.ll ;J.pply ~;hc provlnlons of 
l;h(itw :iuhp:vt;t; I;O subroclplantr; gar- 
forniln~:’ !iuh:;I;ont;Ive work under granl;!i 
mid ajircxmeiif;s 1;ti;Li; arc p a ~ ~ o d  
I,lirouf:li or a,wartlotl by I;ho prlniarg rw 
r , i l hnL  Ir FIU ch brociploii [;ti arc orra- 
11l7,;~l;lons tlc:s(:rlbod 111 paragraph (a) o l  
l,Iil:< ~~oct ion .  

(3) Thiri ps.rt d o o s  r ioi .  apply L o  grants. 
c:oni;racl,!;. or other agreement8 he- 
I;wH(m the: F‘aderal Government and 
unltr; of S ta te  or local governments 
(:overed by OME Circular A-102, 
“Grants and Cooperative Agreements 
with State and L O C ~ I  Cfo~ernments”~  
:mi the Pederal agencies’ grants man- 
:Ir:ement# common rule (see 5215.5) 
wiiich standardize the administrative 
raquirortient~ Ti’ederal agencies lmpose 
011 State and local Krantees. In  addl- 
t,lon. sulrn.wards a n d  contracts t u  State  
or jioirernrtisnts w e  riot, (:overed 
by  fhls part. However, thix parl, a .ppL1~ 
tm suhawards made by S ta te  and local 
govcrnmentr; to organizati onc covered 
by this gnrt. 

(4) Federal agencies may app2y the 
prnvislons of subparts A through D of 
this part, to c:ommercial organizations, 
foreign governments, organtzations 
under thc jurisdiction of foreign gov- 
ernntents, a n d  int,ernst;i~nal orgsniza- 
tlons. 

IC) OMB responstbilities. OMB is re- 
sponsible for: 

(1) Issuing and. maintaining the guid- 
ance in this par t .  

(2) Interpreting the policy require- 
ments in  bhis p a r t  and providing assist- 
ance to ensure effective and efficient 
implementation. 

(3) Reviewing Federal agency regula- 
tions implementing the guidance in  
this part, as required by Executive 
Order 12866. 

(4) Granting a n y  deviations to  Fed- 
eral aEencies f rom the  guidance in this 
part, as provided in 5215.4. Exceptions 
will only be made  in particular cases 

I .  

2 CFR Ch. II (1-1-06 Edition) 

Wncr[: adr,quat,c lustlfi:::~.i;i(i~i I:; p ! ‘ ~  
s e11 tL? d 

jioverlinic!iit.-wide cornpliitnw wlI,li Lhc 
Kuidan(:(: 111 this part. 

(d)  F‘ederal a(]rlcn.c?j rrsponsibllilzi!.~ ‘l’ho 
li[!:~,(l of o:ioh Ji‘(c(Io~a1 :~conc:y IAI~LI. 
a.w:~rdri a n d  sdminlrt(;or!r jiraii 1;s arid 
arreemon 1;s suhjw% too l;hc guldarice In 
I;hIfi parl; IH ronponsiblo for: 

(1) lmplomonting the guidmoc In 
subpart!: A Lhrough D of thlr; nnrl; by 
i~dojitlng 6ho lanfiuago In those? s u b  
parts unlens tliffc:renl provlrrlons arc ro- 
quirod by Petl(!ral Sl;al;ui;c or  arc! a])- 
provd b y  C)MT?. 

(2) Ensuring 1,he.t I;hc agency’:: (:orti- 
ponents and subcomponents comply 
wlth the agency’s implenicntation ol 
the guidance in subparts A throufrh TJ 
of this part. 

(3) Reqnesting approval from OMB 
for deviations froi-ri the  guidance in 
subparts A through D o€ this par t  in 
situations where ths guidance requires 
that. spnroval. 

( 4 )  Performing- other  functlans specj- 
f iod In this p a r t .  

(e) RelationsniTi t o  prcvious issuance!. 
The guidance in th is  part previously 
was Issued as OMD Circular A-110. Sub- 
parts A throuEh D of this par% convain 
the guidance that vas In the attach- 
ment to the  OMB circular. Appendix A 
t o  this part contains the guidance tha t  
was In the append11: to the attachment. 

( f )  lnjormation, Contuct. Purthcr M o r -  
rnation concerning thls part may be ob- 
tained b y  contacting the Offlce of Fed- 
eral Firisncial Management, Office of 
Management and Budget, W ashlng ton, 
DC 20503, telephone CzOZj 395-3993. 

(g) Termination Rauicw Date. This part, 
will have a policy review three years 
from the da te  of issuance. 

(6) Conductlng broad ov 

Subparf A-General 

5 215.1 Purpofie. 
This p a r t  establishes uniform admln- 

Istrative requirements for  Federal 
grants and agreements awarded to in- 
s t i tut ions of higher education, hos- 
pitals, and other  non-proat organiza- 
tions. Federal awarding agencies shall 
not impose additional or inconsistent 
requirements, except as provided in 
5 215.4, and § 215.14 or unless specifically 

’See 6 CFR 1310.9 for avallabilits~ of OMB 
circulars. 
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5 2 15.2 

w I L l i o i r  1, iurl;ht:r o ~ J I I ~ ~ ~ I , I ; ~ o I I  !,(I I;hc: P'cd- 
ei':.iI Covornmonl,. An rtxample of ox- 
cmiM, iwoncrty ;J.Ul;hOrlGy 1s contained 
III I;he Podera1 Crant. and Cooperative 
Ar~~oc!rrionl; Act, (31 1J.S.C 6306). for 
proport;y acqulrotl undor an award to 
c:onduc:~. I w j i c  or appllod remarch by a 
nowprofil, Ins(;l i;u(;lon 0 1  higher edii- 
c:al;lon or nort-profit orgtLniziLblon 
wliosa prlnctpal purpoHe IH oonduc1;lng 
scI on 1;lrl o rewwch.  

( 0 )  F'c!deml u~oarcliiig aganql moans 
Liie F'adoral apmcy I;liaf; provltlcs an 
i~.tvarrl l;o I;ho recipient 

(1)) I.'cderal {unds aufltorfzed moans the 
I iotal a.mount, o€ Federal funds obli- 
ir:~I;ed by the Federal Government for 
I I W  by Lhe recipient. This amount, mag 
i1ic:l U ~ B  any authorized carryover of un- 
olillgated funds from prior funding pe- 
riods when permitted by agency regula- 
(;ions or ,zgcncy implementing instruc- 
tions. 

( q )  F'ederal share of real property, 
cquipment,, or supplies means that per- 
ccntngc of thc property's acquisition 
costs and ;my improvement expendi- 
1;ures paid with Federal funds. 

( r )  Punding period means the period of 
Lime when Federal funding is available 
for obligation by the recipient. 
(8) hitangible property and debt instru- 

ments means, but is not limited to, 
trademarks. copyrights, pacentfi and 
pa.tent applications and such property 
5 s  loans, notes and other debt instrn- 
nients, l c ~ q e  agreements, stock and 
other instruments o€ property owner- 
ship,  whether considered tanglble or ln- 
Lang.lble. 

(t) Obligations means the amounts  of 
orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur- 
ing the same or a future  period. 

(u) OutEa?/s or ezpenditures means 
charges made to the  project or pro- 
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, out lays  a re  the  6um of 
cash disbursements for direct charges 
for goods and services, the amount  of 
indirect expense charged, the value of 
third party in-kind contributions ap- 
plied and the amount  of cash advances 
and payments made to  subrscipients. 
For reports prepared on an accrual 
basis, outlays a re  t h e  sum of cash dis- 

2 CFR Ch. I I  (1-1-06 Edition) 

hursements for direct charges L'm goods 
and Eervices. thc amount of indirect cv- 
pense incurred, the value of In-klnd 
contributions applied, and the  net; in- 
crease (or decrease) in t h e  ZJ.l7i<JUrlf;S 
owed by L h e  recipient. for g'oodr; a n d  
ot,hor proper1;y received, lor scrvlms 
performed h y  c?rnployoos. oontrac:l;ore, 
subreclpio1-11;~ and  ot;hur ~ I I L Y O O H  :LTI~I  
other amountr; hccamtng owed iurirlor 
program6 Cor whlch no current 8crvIcm 
or performanoc: are rcquired. 

( v )  I'ersonal propertli moans propcrl;y 
of a n y  kind oxoepl raal proporty 11. 
may be tanglble. havlng phy.st(:al oxlst- 
ence, or lntangiblc, havlng n o  physical 
existence, such as copyrights, patents ,  
or securtties. 

(w) Prior approval means written ap- 
proval by an authorized officit~l evi- 
dencing prior consent. 

( x )  Program income means gross in- 
come earned by the recipient that. is di- 
rectly generated by a supported actlv- 
ity or earned a s  a result of the award 
(see exclusions in 6216.2Ue) arid 01)). 
Program income includes. but; is not 
limited to ,  income. from rees for serv- 
ices performed, the use or rental of rcnl 
or personal property acquired under 
federally-funded projects, the sale ~ l '  
commodities or items fabricated under 
an award, lioense fees and royaltles on 
patents and copyrights, and interest  on 
loans made with award funds. Interest  
earned on advances of Federal funds is 
not program income. Except, as other- 
wioe provided in Federal awarding 
agency regulations or the terms a n d  
conditions of the award, program in- 
come does not inclucle the receipt of 
principal on loans, rebates, credits, dis- 
counts, etc., or interest, earned on a n y  
of them. 

(y) Project costs means all allowable 
costs, as set forth in the applicable 
Federal cost  principles, incurred by a 
recipient and  the  value o€ the contribu- 
tions made b y  third parties in accom- 
plishing the objectives of the award 
during the project  period. 

( 2 )  Project period means the period es- 
tablished in  the award document dur- 
ing which Federal sponsorship begins 
and ends. 

(aa) Property means, unless otherwise 
stated, real property, equipment, in- 
tangible property and debt instru- 
ments. 
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(1311) I led  proper!.?/ iiieans land, iiiclucl- 
i i g  l a i i t l  iniproveiiientr., s t ractures  aiirl 
ap]~urteii:tiioes (;hereto, but. excludes 
ITI oval11 e niaciiinery an cl ey ui  pin en t . 

(cc) Recipictri ~neaiis an orgiinizitti 011 
receiving- financial assistance directly 
froin Perleral awarding agencies t o  
carry out. 5 project or program. T h e  
term incltities public and pr ivate  insti- 
tut ions of higher education, public and 
private hospitals, and other  quasi-pub- 
lic and private non-profit Organizations 
such as, but  not limited t o ,  community 
action agencies, research inst i tutes ,  
educational associations, and health 
centers. The term may include coni- 
niercial organizations, foreign or inter- 
national organizations (such as agen- 
cies of the United Nations) which are 
recipients, subrecipients, or  contrac- 
tors or subcontractors of recipients or 
subrecipients at the discretion of the 
Federal awarding agency. The term 
does not include government-owned 
contraccor-operated facilities or re- 
search centers providing continued 
support for mission-orien t ed, large- 
scale pyograms t h a t  a r e  government- 
owned or controlled, or a re  designated 
as €ederally-funded research a n d  devel- 
opment centers, 

(dd) Research und development means 
all research activities, both basic and 
applied, and all development act ivi t ies  
tha t  are  supported at universities, col- 
leges, and other non-profit inst i tu-  
tions. “Reseai’cli” is defined as a sys- 
tematic study directed toward fuller 
scien tifjc lniowledge or  unclerstanding 
of the subjecl studied. “Development” 
is Lhe syslematic use of knowledge and 
unrlerst;mdiiig gained €rom research di- 
recl;ed l;os/ard Llie production of useful 
materials, devices, systems, or m e t b  
odc, including rlesiEii a n d  dei~elogment 
of pi’oi,oty])es and ]irocesses. The k r n i  
rescarcli also includes acbivities in- 
volving Clie Lrainiiig of individuals in 
r e s e a i ~ h  techniqaes where sncli activi- 
ties nbilize t11~ same facilities as other  
reseorcli a n d  devel opiiieii t acti vi ties 
a i id  where such activities are n o t  in- 
cludecl iii Llie instmcLion function. 

( o e )  Snirili m w d s  means a g r a n t  or 
DO 01 ~a Li 11 e &:re eiii en t n o t  ex cee ding 
the small ~ ~ ~ i r c h n s e  thmsliold fixed at 

(ff) ,Sulmwto.d mcitns ail award of fj- 
i i i~ncial  :~ss~sLance in t h e  form of 

-~ - - - 11~ U.S.C. .403(11)_(~un‘en~!y 3‘’5-,0UOJ._ -. 
.-- - - _ _ ~  
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nioney, or proJ~ef1;y in 11eu of inoney, 
rnarle undei a11 aw~trtl by 21. rctcipienl. 1.0 
an eliglblc subrecipienI. or by a SUL- 
recipient t o  t~ lower tier subrecipient. 
Tlie Lerni includes financlal assistaiice 
wlien provided 1137 aiiy legit1 agreenient;, 
even i f  t he  agreement is called a. con- 
tract, but; does not include procure- 
ment  of goods a n d  services nor  does II, 
include any form of assistance whicli 1s 
excluded from t h e  definition of 
“award” in 5215.24e). 

(gg) Subrecipient means the legal en t i -  
ty  to which a suhaward is made a n d  
which i s  accountable to  the recipient  
for the use of the funds provided. The  
term niag include loreign or inter- 
national organizations (such as agen- 
cies of the  United Nations) at the dis- 
cretion of the Federal awarding agen- 
cy. 

(hh) Supplies means all personal prog- 
erty excluding equipment, intangible  
property, and debt instruments  as de- 
fined i n  Lhis section, and inventions of 
a contractor conceived or first ac tua l ly  
reduced t o  practice in the  performance 
of work under funding agreement  
(“subject inventions”), as defined in 31 
CFR p a r t  401, “Rights t o  inventions 
Made by Nonprofit Organizations and 
Small Business Firms Under Govern- 
ment Grants ,  Contracts, and Coopera.- 
tjve Agreements.” 

(ii) Suspension means a n  action b y  a 
Federal awarding agency that tempo-  
w i l y  withdraws Federal sponsorship 
inder an award, pending corrective ac- 
,ion by the  recipient or pending a deci- 
;ion t o  terminate  the award by t h e  
Pederal awarding agency. Suspeiisioii 
IT an award is a separate action f rom 
uspension undw Federal a ~ e i i c y  regu- 
rtioiis implementing E O ,  12619 (51 FR. 
370, 3 CFR, 1906 Comp., p. 1U9) and E . O .  
2GU9 (64 PR. 34131, 3 CFR, l9ns Comp., p. 
?6), “Debarinent and Suspension.” 
(jj) ll’cl’ini~ici1io~i means the cancella.- 
on of Federal s],onsorship, i n  whole or 

I part, under an agreement st. any 
me l ~ r i o r  Lo Llie date of comj~le t ion .  
(kk)  Third purl.?/ t?l-lci?rd co~~l~iOzilio?is 
e m s  the  value of non-cash contr ibu-  
ons ~~rovicled 113~ noli-Bederal L h i r d  
trties. Third party in-kind conLri11u- 
on$ m a y  be in t h e  form of i’eal prop- 
‘tJJ, ~ L ~ U ~ ] ~ l l i C ! l l ~ .  SLlIJJJlieS alld O!ihel’ e>:- 

... .. . ~. ~ 
.- . .... . !JidablG pro~ier ty ,  . and -Llie- -value -of ~. ~~ ~ .~~ 

mcls and services clirectiy l~ene€ i l ; i~ -~g  
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:ii i tI  :;pt+clfically identifiable Go t h e  
] ~ i ~ i l f ! f ; L  or prog;-am. 

( 1  I ) fhliquirluted obligatzons. for finan- 
t : i i ~ i  roports prepared on a cash basis, 
i n t ! ; L ~ i s  the amount of obligations in- 
(:iiriwI by  the recipient that, have noli 
111!on p:ild For reports prepared on an 
; i , ~ : ~ : i ~ i i ~ ~ c I  o:psntllt,urc! Iia.sts, they rop- 
iwoni . ,  I;he amounl; of ob1tjial;ions in. 
c:urrr!d I JJ  I;he recipient, for which an 
outlsg har; nul, boon rc+corded. 

(mm) Unobliquled bulancc means Lho 
porl;~oii of ths I’unds iLuLhorlzod hy  Lhn 
P’ridcral awardinfi. agency tha t  hns not 
Licoii oblirabed by the recipient; a n d  is 
dotorminod by doducbing the cumw 
1aI;ivc obligations from the cumulative 
Innrls authoriaed. 

(nnj  11~~rccmvered indirect cost means 
~ h c !  difference between the amount  
awarded and the amount which could 
~ - I : J , v ~  been awarded under the recipi- 
~111;’s anproved negotiated indirect cost 
:aLe 

( 0 0 )  M/oricing capital udvunce means a 
procedure whereby funds are  advanced 
LO the recipient to cover Its estimated 
dlshursernent, needs for a given Initial 
Ixriod 

5 216.3 Effect on other ienuences. 
For awards subject to this par t ,  all 

administrative requirements of codi- 
f ied program regulations, program 
manuals, handbooks and other non- 
regulatory matmials  which are  incon- 
sistent; with the requirements of this 
parl, sliall be superseded, except, to  the 
extent they are required by s ta tu te ,  or 
a.uthoriaed in accordance with the  devi- 
;ttions provision in 5 216.4. 

$215.4 Deviations. 
The Office of Management and Budg- 

e t  (OMB) may grant  exceptions for 
classes of grants or recipients subject 
to  the requirements of this par t  when 
exceptions are not  prohibited by s ta t -  
ute. However, in the interest of max- 
imum uniformity, exceptions from the 
requirements of this par t  shall be per- 
mi t ted  only in unusual circumstances. 
Federal awarding agencies may apply 
mare resbrictive requirements to a 
class of recipients when approved by 
OMB. Federal awarding agencies may 
apply less restrictive requirements 
when awarding small awards, except 
for  those requirements which a re  stat- 

2 CFR Ch. I I  (1-1-06 Editian) 

ut,ory Exceptions on a. c:asc-bg-t:i~~(! 
basis may also be mat la  hy li’etlcral 
awardinE agencies. 

Ei 216.6 Srit,nwnrclfi. 
Unless scictlons of t h k  parl. spc:ciCl- 

cl~lly c!xclude subrecjplon1;s from (:ow 
srage. the provisionc of I;liis parl; shi~11 
be applled 1;o subractpionbs purforn’ilny; 
work under awards If RUCh ~iibr(icl~?I- 
eniis aro ln~tlt,utLons of higher otlu- 
cation, hospitals or Other non-profll, or- 
ganizatjons. SI,ate arid local govern- 
ment, subrocipients are subject to Lhc 
provisions of regulations 1mplemenI;lng 
the grants  rnanagoment common rule, 
“Uniform Administrattve Require- 
ments for Grants and Cooperative 
Agreements to State and Local Gov- 
ernments ,”  published at 7 CFR, parts 
3015 and 3016, 1 0  CPR part 600, 13 CFR. 
par t  143, 15 CFR part 24, 20 CFR part 
437, 22 CFR. par t  135,24 CFR parts 44 ,  86,  
111, 511, 570, 571, 576, 590, 850, 882, 905. 
941, 968, 970. and 990,28 CPR. part 66, 3 
CFR parts  97 and 1470, 32 CFR part 278, 
34 CPR. parts 71 and 80, 36 CPR part, 
1207, 30 CFR part  43,40 CPR p a r k  30, 31, 
and 33, 43 CFR. par t la ,  14 CFE. par t  13, 
46 CPR parts 74, 92, 602, 1157. 1174, 1183. 
1234, and 2016, and 49CPR. part, 18. 

[68 FR 26281. May 11, 2004, as nrnontlotl a.1. 70 
PR. 51080, Aug. 31, 2005J 

Subpart B-Pre-Award 
Requirements 

$ 215.10 Purpone. 
Sections 215.11 through 215.1.7 pre- 

scribe forms and instructions and other 
pre-award mat te rs  to be used in apply- 
ing for Federal awards. 

5 215.11 Pre-nwnrd policies. 
(a) Use of Grants and Cooperative 

Agreements, and  Contracts. In each in- 
stance, the Federal awarding agency 
shall decide on the appropriate award 
instrument  (Le . ,  p a n t ,  cooperative 
agreement, or contract). The Federal 
Grant  and Cooperative Agreement Ac t  
(31 U.S.C. 6301-08) governs the use of 
grants, cooperative agreements and 
contracts. A grant or cooperative 
agreement shall be used only when the 
principal purpose of a transaction is to  
accomplish a public purpose of support 
or s t imulat ion authorized by Federal 
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Department of Justice 

(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period must 
be retained by the recipient and, in ac- 
cordance with the Department regula- 
tions or the terms and conditions of 
the award, must be used in one or more 
of the ways listed in the following: 
(1) Added to funds committed t o  the 

project by the Department and recipi- 
ent and used to further eligible project 
or program objectives. 

(2) Used to finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When the Department authorizes 
the disposition of program income as 
described in paragraphs (b)(l) or (b)(2), 
of this section, program income in ex- 
cess of any limits stipulated must be 
used in accordance with paragraph 
(b)(3) of this section. 

(d) In the event that the Department 
does not specify in its regulations or 
the terms and conditions of the award 
how program income is to be used, 
paragraph (b)(3), of this section applies 
automatically t o  all projects or pro- 
grams. 

(e) Unless the Department’s regula- 
tions or the terms and conditions of 
the award provide otherwise, recipients 
will have no obligation to  the Federal 
Government regarding program income 
earned after the end of the project pe- 
riod. 

(f) If authorized by the terms and 
conditions of the award, costs incident 
to  the generation of program income 
may be deducted from gross income to  
determine program income, provided 
these costs have not been charged to 
the award. 

(g) Proceeds from the sale of property 
must be handled in accordance with 
the requirements of the Property 
Standards (See 45 70.30 through 70.37). 

(h) Unless the terms and conditions 
of the award provide otherwise, recipi- 
ents will have no obligation to the Fed- 
eral Government with respect t o  pro- 
gram income earned from license fees 
and royalties for copyrighted material, 
patents, patent applications, trade- 
marks, and inventions produced under 
an  award. However, Patent and Trade- 

§ 70.25 

mark Amendments (35 U.S.C. 18) apply 
to  inventions made under an experi- 
mental, developmental, or research 
award. 

(i) Recipients must account for seized 
assets from the date of seizure until 
forfeiture and liquidation of funds 

870.25 Revision of budget and pro- 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon the Depart- 
ment’s requirements. It must be re- 
lated to  performance for program eval- 
uation purposes whenever appropriate. 

(b) Recipients are required t o  report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For nonconstruction awards, re- 
cipients must request in writing prior 
approval from the Department for one 
or more of the following program or 
budget related reasons: 

(1) Change in the scope or the objec- 
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 
(3) The absence for more than three 

months, or a 25 percent reduction in 
time devoted to the project, by the ap- 
proved project director or principal in- 
vestigator. 
(4) The need for additional Federal 

funding. 
(5) The transfer of amounts budgeted 

for indirect costs to absorb increases in 
direct costs, or vice versa, approval is 
required by the Department. 

(6) The inclusion, unless waived by 
the Department, of costs that  require 
prior approval in accordance with OMB 
Circular A-21, “Cost Principles for In- 
stitutions of Higher Education,” OMB 
Circular A-122, “Cost Principles for 
Non-Profit Organizations,” o r  45 CFR 
part 74 appendix E, “Principles for De- 
termining Costs Applicable t o  Research 
and Development under Grants and 
Contracts with Hospitals,” or  48 CFR 

occur. 

gram plans. 

267 

I PAGE .... !! ..... OF .... %k. PAGES I 



5 70.26 28 CFR Ch. I (7-1-07 Edition) 

will require recipients to notify the De- 
partment in writing promptly when- 
ever the amount of Federal authorized 
funds is expected to exceed the needs of 
the recipient for the project period by 
more than $5000 or five percent of the 
award, whichever is greater. This noti- 
fication will not be required if an appli- 
cation for additional funding is sub- 
mitted for a continuation award. 

(i) When requesting approval for 
budget revisions, recipients must use 
the budget forms that were used in the 
application unless the Department in- 
dicates a letter of request suffices. 

(j) Within thirty calendar days from 
the date of receipt of the request for 
budget revisions, the Department will 
review the request and notify the re- 
cipient whether the budget revisions 
have been approved. If the revision is 
still under consideration at the end of 
thirty calendar days, the Department 
will inform the recipient in writing of 
the date when the recipient may expect 
the decision. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57931, Nov. 24, 19951 

4 70.26 Non-Federal audits. 
. .(a) Recipients a n d  subrecipients that 
are institutions of higher education or 
other non-profit organizations (includ- 
ing hospitals) shall be subject to the 
audit requirement& contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501-7507) and revised OMB 
Circular A-133, “Audits of States, 
Local Governments, and Non-Profit Or- 
ganizations.” 

(b) State and local governments shall 
be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501- 
7507) and revised OMB Circular A-133, 
“Audits of States, Local Governments, 
and Non-Profit Organizations.” 

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A-133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(d) Commercial organizations must 
follow the audit threshold in revised 
OMJ3 Circular A-I33 in determining 

part 31, “Contract Cost Principles and 
Procedures,” as applicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex- 
pense. 

(8) Unless described in the applica- 
tion and funded in the approved 
awards, the subaward, transfer or con- 
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(d) The Department restricts the 
transfer of funds among direct cost cat- 
egories or programs, functions and ac- 
tivities, without prior written approval 
for awards in which the Federal share 
of the project exceeds $100,000 and the 
cumulative amount of such transfers 
exceeds or is expected to exceed ten 
percent of the total budget as last ap- 
proved by the Department. “he Depart- 
ment will not permit a transfer that 
would cause any Federal appropriation 
or part thereof to be used for purposes 
other than those consistent with the 
original intent of the appropriation. 

(e) All other changes to nonconstruc- 
tion budgets, except for the changes de- 
scribed in paragraph (g) of this section, 
do not require prior approval. 

(f) For construction awards, recipi- 
ents must request prior written a p  
proval promptly from the Department 
for budget revisions whenever para- 
graph (f) (l), (2) or  (3) of this section 
apply. 

(1) The revision results from changes 
in the scope or the objective of the 
project or program. 

(2) The need arises for additional De- 
partment funds to complete the 
project. 

(3) A revision is desired which in- 
volves specific costs for which prior 
written approval requirements may be 
imposed consistent with applicable 
0- cost principles listed in 570.27. 

(9) When the Department makes an 
award that provides support for both 
construction and nonconstruction 
work, the Department will require the 
recipient to request prior approval 
from the Department before making 
any fund or budget transfers between 
the two types of work supported. 

(h) For both construction and non- 
construction awards, the Department 
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whether to conduct an audit in accord- 
ance with Government Auditing Stand- 
ards. 
C62 FR 45939, 45942, Aug. 29, 19971 

9 70.27 Allowable costs. 
(a) For each kind of recipient, there 

is a set of Federal principles for deter- 
mining allowable costs. Allowability of 
costs must be determined in accord- 
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or Federally-recognized Indian 
tribal governments is determined in 
accordance with the provisions of OMB 
Circular A-87, “Cost Principles for 
State and Local Governments.” The al- 
lowability of costs incurred by non- 
profit organizations is determined in 
accordance with the provisions of OMB 
Circular A-122, “Cost Principles for 
Non-Profit Organizations.” The allow- 
ability of costs incurred by institutions 
of higher education is determined in 
accordance with the provisions of OMB 
Circular A-21, “Cost Principles for 
Educational Institutions.” The allow- 
ability of costs incurred by commercial 
organizations and those non-profit or- 
ganizations listed in Attachment C to 
Circular A-122 is determined in accord- 
ance with the provisions of the Federal 
Acquisition Regulation (FAR) at 48 
CFR part 31. 

(b) OMB Circular A-122 does not 
cover the treatment of bid and proposal 
costs or independent research and de- 
velopment costs. The following rules 
apply to these costs for non-profit or- 
ganizations subject t o  the Circular. 
(1) Bid and proposal costs. Bid and pro- 

posal costs are the immediate costs of 
preparing bids, proposals, and applica- 
tions for Federal and non-Federal 
awards, contracts, and agreements, in- 
cluding the development of scientific, 
costs, and other data needed to  support 
the bids, proposals, and applications. 
Bid and proposal costs of the current 
accounting period are all allowable as 
indirect costs. Bid and proposal costs 
of past accounting periods are unallow- 
able in the current period. However, if 
the recipient’s established practice is 
t o  treat  these costs by some other 
method, they may be accepted if they 
are found to be reasonable and equi- 
table. Bid and proposal costs do not in- 

§ 70.32 

clude independent research and devel- 
opment costs covered by paragraph 
(b)(2) of this section, or preaward costs 
covered by Attachment B, Paragraph 
33 of OMB Circular A-122. 

(2) Independent Research and Develop- 
ment costs. Independent research and 
development shall must be allocated 
its proportionate share of indirect 
costs on the same basis as the alloca- 
tion of indirect costs to sponsored re- 
search and development. The costs of 
independent research and development, 
including its proportionate share of in- 
direct costs, are unallowable. 

8 7068 Period of availability of funds. 
Where a funding period is specified, a 

recipient must charge to the grant 
only allowable costs resulting from ob- 
ligations incurred during the funding 
period and any pre-award costs author- 
ized by the Department. 

PROPERTY STANDARDS 

§ 70.30 Purpose of property standards. 
Sections 70.31 through 70.37 sets forth 

uniform standards governing manage- 
ment and disposition of property fur- 
nished by the Federal Government 
whose cost was charged to a project 
supported by a Federal award. The De- 
partment will require recipients to ob- 
serve these standards under awards and 
will not impose additional require- 
ments, unless specifically required by 
Federal statute. The recipient may use 
its own property management stand- 
ards and procedures provided it ob- 
serves the provisions of $8 70.31 through 
70.37. 

5 70.31 Insurance coverage. 
Recipients must, at a minimum, pro- 

vide the equivalent insurance coverage 
for real property and equipment ac- 
quired with Federal funds as provided 
to property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award. 

9 70.32 Real property. 
(a) Title t o  real property will vest in 

the recipient subject to the condition 
that the recipient use the real property 
for the authorized purpose of the 
project as long as it is needed and will 
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and conditions of the award, to submit 
annually an inventory listing of Feder- 
ally-owned property in their custody t o  
the Department. Upon completion of 
the award or when the property is no 
longer needed, the recipient must re- 
port the property to the Department 
for further Federal agency utilization. 

(2) If the Department has no further 
need for the property, it will be de- 
clared excess and reported to  the Gen- 
eral Services Administration, unless 
the Department has statutory author- 
ity to dispose of the property by alter- 
native methods (e.g., the authority 
provided by the Federal Technology 
Transfer Act (15 U.S.C. 3710 (I)) t o  do- 
nate research equipment to edu- 
cational and non-profit organizations 
in accordance with Exec. Order No. 
12821, “Improving Mathematics and 
Science Education in Support of the 
National Education Goals.”) Appro- 
priate instructions shall be issued to  
the recipient by the Department. 

(b) Exempt property. When statutory 
authority exists, the Department may 
vest title to property acquired with 
Federal funds in the recipient without 
further obligation to  the Federal Gov- 
ernment when such property is “ex- 
empt property.” 
[Order No. 1980-95, 60 FR 38942, July 26. 1995; 
Order No. 199Eb9-95. 60 FR 57932, Nov. 24, 19951 

8 70.34 Equipment. 
(a) Title to equipment acquired by a 

recipient with Federal funds will vest 
in the recipient, subject t o  conditions 
of this section. 

(b) The recipient must not use equip- 
ment acquired with Federal funds t o  
provide services t o  non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient must use the equip- 
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the original project or program, the re- 
cipient must use the equipment in con- 
nection with i t s  other Federally-spon- 
sored activities, in the following order 
of priority: 

(1) Activities sponsored by the De- 
partment which funded the original 
project, then 

(2) Activities sponsored by other Fed- 
eral awarding agencies. 

(d) During the time that equipment 
is used on the project or program for 
which it was  acquired, the recipient 
must make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip- 
ment was originally acquired. First 
preference for such other use must be 
given t o  other projects or programs 
sponsored by the Department. Second 
preference must be given t o  projects or 
programs sponsored by other Federal 
awarding agencies. If the equipment is 
owned by the Federal Government, use 
on other activities not sponsored by 
the Federal Government may be per- 
missible if authorized in writing by the 
Department. User charges must be 
treated as program income. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment t o  be replaced as trade-in or 
sell the equipment and use the pro- 
ceeds to offset the costs of the replace- 
ment equipment subject to the written 
approval of the Department. 

(f) The recipient's property manage- 
ment standards for equipment acquired 
with Federal funds and Federally- 
owned equipment must include all of 
the following: 
(1) Equipment records must be main- 

tained accurately and must include the 
following information: 

(i) A description of the equipment. 
(ii) Manufacturer's serial number, 

model number, Federal stock number, 
national stock number, or other identi- 
fication number. 

(iii) Source of the equipment, includ- 
ing the award number. 

(iv) Whether title vests in the recipi- 
ent or the Federal Government. 

(v) Acquisition date (or date re- 
ceived, i f  the equipment was furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
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participation in the cost of the equip- 
ment (not applicable to equipment fur- 
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa- 
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in- 

cluding date of disposal and sales price 
or the method used to determine cur- 
rent fair market value where a recipi- 
ent compensates the Department for 
its share. 

(2) Equipment owned by the Federal 
Government must be identified to indi- 
cate Federal ownership. 

(3) A physical inventory of equipment 
must be taken and the results rec- 
onciled with the equipment records an- 
nually. Any differences between quan- 
tities determined by the physical in- 
spection and those shown in the ac- 
counting records must be investigated 
to  determine the causes of the dif- 
ference. The recipient must, in connec- 
tion with the inventory, verify the ex- 
istence, current utilization, and con- 
tinued need for the equipment. 

(4) A control system must be in effect 
to insure adequate safeguards to pre- 
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment must be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient must promptly notify the De- 
partment. 

(5) Adequate maintenance procedures 
must be implemented t o  keep the 
equipment in good condition. 

(6) Where the recipient is authorized 
or required to sell the equipment, prop- 
er sales procedures must be established 
which provide for competition to the 
extent practicable and result in the 
highest possible return. 

(9) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac- 
cordance with the following standards. 
F o r  equipment with a current per unit 
fair market value of $5,000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to the Department or its suc- 
cessor. The amount of compensation 
must be computed by applying the per- 
centage of Federal participation in the 
cost of the original project or program 
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to the current fair market value of the 
equipment. If the recipient has no need 
for the equipment, the recipient must 
request disposition instructions from 
the Department. The Department will 
determine whether the equipment can 
be used to meet the agency’s require- 
ments. If no requirement exists within 
that agency, the availability of the 
equipment must be reported t o  the 
General Services Administration by 
the Department to determine whether 
a requirement for the equipment exists 
in other Federal agencies. The Depart- 
ment will issue instructions to the re- 
cipient no later than 120 calendar days 
after the recipient’s request and the 
following procedures will govern. 

(1) If so instructed or if disposition 
instructions are not issued within 120 
calendar days after the recipient’s re- 
quest, the recipient may sell the equip- 
ment and reimburse the Department an 
amount computed by applying to the 
sales proceeds the percentage of Fed- 
eral participation in the cost of the 
original project or program. However, 
the recipient may be permitted to de- 
duct and retain from the Federal share 
$500 or ten percent of the proceeds, 
whichever is less, for the recipient’s 
selling and handling expenses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re- 
cipient may be reimbursed by the Fed- 
eral Government by an amount which 
is computed by applying the percent- 
age of the recipient’s participation in 
the cost of the original project or pro- 
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or interim storage costs in- 
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient may be reimbursed by the De- 
partment for such costs incurred in its 
disposition. 
(4) The Department reserves the 

right to transfer the title to the Fed- 
eral Government or to a third party 
named by the Federal Government 
when such third party is otherwise eli- 
gible under existing statutes. Such 
transfer will be subject to the following 
standards. 

(i) The equipment must be appro- 
priately identified in the award or oth- 
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erwise made known to the recipient in 
writing. 

(ii) The Department will issue dis- 
position instructions within 120 cal- 
endar days after receipt of a final in- 
ventory. The final inventory must list 
all equipment acquired with grant 
funds and Federally-owned equipment. 
If the Department fails to issue disposi- 
tion instructions within the 120 cal- 
endar day period, the recipient may 
apply the standards of this section, as 
appropriate. 

(iii) When the Department exercises 
its right to take title, the equipment is 
subject t o  the provisions for Federally- 
owned equipment. 

§ 70.35 Supplies and other expendable 
property. 

(a) Title to supplies and other ex- 
pendable property vests in the recipi- 
ent upon acquisition. If there is a resid- 
ual inventory of unused supplies ex- 
ceeding $5000 in total aggregate value 
upon termination or completion of the 
project or program and the supplies are 
not needed for any other Federally- 
sponsored project or program, the re- 
cipient may retain the supplies for use 
on non-Federal sponsored activities or 
sell them, but must, in either case, 
compensate the Federal Government 
for its share. The amount of compensa- 
tion must be computer in the same 
manner as for equipment. 

(b) The recipient must not use sup- 
plies acquired with Federal funds to 
provide services to  non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva- 
lent services, unless specifically au- 
thorized by Federal statute as long as 
the Federal Government retains an in- 
terest in the supplies. 

8 70.36 Intangible property. 
(a) The recipient may copyright any 

work that is subject t o  copyright and 
was developed, or for which ownership 
was purchased, under an award. The 
Department reserves a royalty-free, 
nonexclusive and irrevocable right to 
reproduce, publish, or otherwise use 
the work for Federal purposes, and t o  
authorize others to  do so. 

(b) Recipients are subject to applica- 
ble regulations governing patents and 
inventions, including government-wide 
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regulations issued by the Department 
of Commerce at 37 CFR part 401, 
“Rights t o  Inventions Made by Non- 
profit Organizations and Small Busi- 
ness Firms Under Government Grants, 
Contracts and Cooperative Agree- 
ments.” 

(c) The Department has the right to: 
(1) Obtain, reproduce, publish or oth- 

erwise use the data first produced 
under an award; and 

(2) Authorize others t o  receive, repro- 
duce, publish, or otherwise use such 
data for Federal purposes. 

(d)(l) In addition, in response to  a 
Freedom of Information Act (FOIA) re- 
quest for research data relating to pub- 
lished research findings produced under 
an award that were used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law, the Departmental awarding agen- 
cy shall request, and the recipient shall 
provide, within a reasonable time, the 
research data so that they can be made 
available t o  the public through the pro- 
cedures established under the FOIA. If 
the Departmental awarding agency ob- 
tains the research data solely in re- 
sponse t o  a FOIA request, the agency 
may charge the requester a reasonable 
fee. equaling the full incremental cost 
of obtaining the research data. This fee 
should reflect costs incurred by the 
agency, the recipient, and applicable 
subrecipients. This fee is in addition to  
any fees the agency may assess under 
the FOIA (5 U.S.C. 552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (d): 

(i) Research data is defined as the re- 
corded factual material commonly ac- 
cepted in the scientific community as 
necessary to validate research findings, 
but not any of the following: prelimi- 
nary analyses, drafts of scientific pa- 
pers, plans for future research, peer re- 
views, or communications with col- 
leagues. This “recorded” material ex- 
cludes physical objects (e.g., laboratory 
samples). Research data also do not in- 
clude: 

(A) Trade secrets, commercial infor- 
mation, materials necessary t o  be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa- 
tion and similar information the dis- 
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closure of which would constitute a 
clearly unwarranted invasion of per- 
sonal privacy, such as information that 
could be used to identify a particular 
person in a research study. 

(ii) Published is  defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech- 
nical journal; or 

(B) A Federal agency publicly and of- 
ficially cites the research findings in 
support of an agency action that has 
the force and effect of law. 

(iii) Used by the Federal Government in 
developing an  agency action that has the 
force and effect of  law is defined as when 
an agency publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(e) Title t o  intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi- 
tion in the recipient. The recipient 
must use that property for the origi- 
nally-authorized purpose, and the re- 
cipient must not encumber the prop- 
erty without approval of the Depart- 
ment. When no longer needed for the 
originally authorized purpose, disposi- 
tion of the intangible property must 
occur in accordance with the provi- 
sions of §70.34(g). 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; , 
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995; 
Order No. 2289-2000, 65 FR 14407, 14410, Mar. 
16, 20001 

5 70.37 Property t r u s t  relationship. 
Real property, equipment, intangible 

property and debt instruments that are 
acquired or improved with Federal 
funds must be held in trust by the re- 
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
Recipients are required to  record liens 
or other appropriate notices of record 
to  indicate that personal or real prop- 
erty has been acquired or improved 
with Federal funds and that use and 
disposition conditions apply t o  the 
property. 
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PROCUREMENT STANDARDS 

670.40 Purpose of procurement stand- 

Sections 70.41 through 70.48 set forth 
standards for use by recipients in es- 
tablishing procedures for the procure- 
ment of supplies and other expendable 
property, equipment, real property and 
other services with Federal funds. 
These standards are furnished t o  en- 
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex- 
ecutive orders. No additional procure- 
ment standards will be imposed by the 
Department upon recipients, unless 
specifically required by Federal statute 
or executive order or approved by O m .  

I 70.41 Recipient responsibilities. 
The standards contained in this sec- 

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without re- 
course to the Department, regarding 
the settlement and satisfaction of all 
contractual and administrative issues 
arising out of procurements entered 
into in support of an award or other 
agreement. This includes disputes, 
claims, protests of award, source eval- 
uation or other matters of a contrac- 
tual nature. Matters concerning viola- 
tion of statute are to be referred t o  
such Federal, State or local authority 
as may have proper jurisdiction. 

J 70.42 Codes of conduct. 
The recipient must maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga- 
nization which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an  award. The 
officers, employees, and agents of the 

ards. 
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recipient shall neither solicit nor ac- 
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreernents. However, re- 
cipients may set standards for situa- 
tions in which the financial interest is 
not substantial or the gift is an unso- 
licited item of nominal value. The 
standards of conduct must provide for 
disciplinary actions to be applied for 
violations of such standards by offi- 
cers, employees, or agents of the re- 
cipient. 

8 70.43 Competition. 
All procurement transactions must 

be conducted in a manner t o  provide, 
t o  the maximum extent practical, open 
and free competition. The recipient 
must be alert to organizational con- 
flicts of interest as well as noncompeti- 
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform- 
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals must 
be excluded from competing for such 
procurements. Awards must be made to 
the bidder or offeror whose bid or  offer 
is responsive to  the solicitation and is 
most advantageous t o  the recipient, 
price, quality and other factors consid- 
ered. Solicitations must clearly set 
forth all requirements that the bidder 
or offeror must fulfill in order for the 
bid or offer to be evaluated by the re- 
cipient. Any and all bids or offers may 
be rejected when it is in the recipient's 
interest t o  do so. 

8 70.44 Procurement procedures. 
(a) All recipients must establish writ- 

ten procurement procedures. These 
procedures must provide for, at a min- 
imum, that paragraphs (a) (l), (2), and 
(3) of this section apply. 

(1) Recipients avoid purchasing un- 
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter- 
natives t o  determine which would be 
the most economical and practical pro- 
curement for the Federal Government. 

(3) Solicitations for goods and sem- 
ices provide for all of the following: 
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(i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro- 
cured. In competitive procurements, 
such a description must not contain 
features which unduly restrict com- 
petition. 

(ii) Requirements which the bidder/ 
offeror must fulfill and all other fac- 
tors t o  be used in evaluating bids o r  
proposals. 

(iii) A description, whenever prac- 
ticable, of technical requirements in 
terms of functions t o  be performed o r  
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of “brand 
name o r  equal” descriptions that bid- 
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to the extent prac- 
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi- 
ronment and are energy efficient. 

(b) Positive efforts must be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos- 
sible. Recipients of Federal awards 
must take all of the following steps to 
further this goal. 

(1) Ensure that small businesses, mi- 
nority-owned firms, and women’s busi- 
ness enterprises are used to the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con- 
tracts to encourage and facilitate par- 
ticipation by small businesses, minor- 
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter- 
prises. 

(4) Encourage contracting with con- 
sortiums of small businesses, minority- 
owned firms and women’s business en- 
terprises when a contract is too large 

5 70.44 

for one of these firms to handle individ- 
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor- 
i ty Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or- 
ders, and incentive contracts) may be 
determined by the recipient and must 
be appropriate for the particular pro- 
curement and for promoting the best 
interest of the program or project in- 
volved. The “costAplus-a-percentage-of- 
cost” or “percentage of construction 
cost” methods of contracting must not 
be used. 

(d) Contracts must be made only with 
responsible contractors who possess 
the potential ability t o  perform suc- 
cessfully under the terms and condi- 
tions of the proposed procurement. 
Consideration must be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by agencies’ im- 
plementation of Exec. Order No. 12549 
and 12689, “Debarment and Suspen- 
sion.” 

(e) Recipients must, on request, 
make available for the Department, 
pre-award review and procurement doc- 
uments, such as request for proposals 
or invitations for bids, independent 
cost estimates, etc., when any of the 
following conditions apply. 

(1) A recipient’s procurement proce- 
dures or operation fails to comply with 
the procurement standards in the De- 
partment’s regulation. 

(2) The procurement is expected to 
exceed the small purchase threshold 
fixed at 41 U.S.C. 403(11) (currently 
$25,000) and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation. 

(3) The procurement, which is ex- 
pected to exceed the small purchase 
threshold, specifies a “brand name” 
product. 

275 I ATTACHM EN1 .... :u .......... 



5 70.45 

(4) The proposed award over the 
small purchase threshold is t o  be 
awarded to other than the apparent 
low bidder under a sealed bid procure- 
ment. 
(5) A proposed contract modification 

changes the scope of a contract or in- 
creases the contract amount by more 
than the amount of the small purchase 
threshold. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 F R  57932, Nov. 24, 19951 

8 70.45 Cost and price analysis. 
Some form of cost or price analysis 

must be made and documented in the 
procurement files in connection with 
every procurement action. Price anal- 
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re- 
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability. 

8 70.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur- 
chase threshold must include the fol- 
lowing at a minimum: 

(a) Basis for contractor selection, 
(b) Justification for lack of competi- 

tion when competitive bids or offers 
are not obtained, and 

(c) Basis for award cost or price. 

§ 70.47 Contract administration. 
A system for contract administration 

must be maintained to ensure con- 
tractor conformance with the terms, 
conditions and specifications of the 
contract a n d  to ensure adequate and 
timely follow up of all purchases. Re- 
cipients must evaluate contractor per- 
formance and document, as appro- 
priate, whether contractors have met 
the terms, conditions and specifica- 
tions of the contract. 

§ 70.48 Contract provisions. 
The recipient must include, in addi- 

tion to provisions to define a sound and 
complete agreement, the following pro- 
visions in all contracts. The following 
provisions must also be applied to sub- 
contracts. 

28 CFR Ch. I (7-1-07 Edition) 

(a) Contracts in excess of the small 
purchase threshold must contain con- 
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro- 
priate. 

(b) All contracts in excess of the 
small purchase threshold must contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination must be effected 
and the basis for settlement. In addi- 
tion, such contracts must describe con- 
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
must provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub- 
contracts exceeding $100,000, the De- - 
partment may accept the bonding pol- 
icy and requirements of the recipient, 
provided the Department has made a 
determination that the Federal Gov- 
ernment’s interest is adequately pro- 
tected. If such a determination has not 
been made, the minimum requirements 
are to be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The “bid guarantee” must con- 
sist of a firm commitment such as a 
bid bond, certified check, or other ne- 
gotiable instrument accompanying a 
bid as assurance that the bidder must, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A “performance bond” 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 
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(3) A payment bond on the part of the 
contractor for 100 percent of the con- 
tract price. A “payment bond” is one 
executed in connection with a contract 
to assure payment as required by stat- 
ute of all persons supplying labor and 
material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required in the 
situations described herein, the bonds 
must be obtained from companies hold- 
ing certificates of authority as accept- 
able sureties pursuant t o  31 CFR part 
223, “Surety Companies Doing Business 
with the United States.” 

(d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients must 
include a provision to the effect that 
the recipient, the Department, the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, must have access to 
any books, documents, papers and 
records of the contractor which are di- 
rectly pertinent to a specific program 
for the purpose of making audits, ex- 
aminations, excerpts and tran- 
scriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors. must contain. _the pro- 
curement provisions of appendix A to 
this part as applicable. 

REPORTS AND RECORDS 

J 70.50 Purpose of reports and records. 
Sections 70.51 through 70.53 set forth 

the procedures for monitoring and re- 
porting on the recipient’s financial and 
program performance and the nec- 
essary standard reporting forms. They 
also set forth record retention require- 
ments. 

J70.51 Monitoring and reporting pro- 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ- 
ity supported by the award. Recipients 
must monitor subawards t o  ensure sub- 
recipients have met the audit require- 
ments as delineated in § 70.26. 

(b) Performance reports must be sub- 
mitted based on each calendar quarter. 
Reports are due thirty days after the 
reporting period, unless stated dif- 

gram performance. 

5 70.52 

ferently in the terms and conditions of 
the award. The final performance re- 
ports are due ninety calendar days 
after the expiration or termination of 
the award. 

(c) Performance reports must con- 
tain, for each award, brief information 
on each of the following. 

(1) A comparison of actual accom- 
plishments with the goals and objec- 
tives established for the period, the 
findings of the investigator, or  both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com- 
putation of unit costs. 

(2) Reasons why established goals 
were not.met, if appropriate. 

(3) Other pertinent information in- 
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(d) Recipients are required to  submit 
the original and two copies of perform- 
ance reports. 

(e) Recipients must immediately no- 
tify the department, in writing, of de- 
velopments that have a significant im- 
pact on the award-supported activities. 
Also, written notification must be 
given in the case of problems, delays, 
or adverse conditions which materially 
impair the ability to meet the objec- 
tives of the award. This notification 
must include a statement of the action 
taken or contemplated, and any assist- 
ance needed to resolve the situation. 

(f) The Department will make site 
visits, as needed. 

(g) The Department will comply with 
clearance requirements of 5 CFR part 
1320 when requesting performance data 
from recipients. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

J 70.52 Financial reporting. 
(a) The following forms or such other 

forms as may be approved by OMB are 
authorized for obtaining financial in- 
formation from recipients. 

(1) SF-269 or SF-269A, Financial Sta- 
tus Report. 

(i) Recipients are required to use the 
SF-269 or SF-269A to report the status 
of funds for all nonconstruction 
projects or programs. 
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annually, from the date of the submis- 
sion of the quarterly or annual finan- 
cial report, as authorized by the De- 
partment. The only exceptions are the 
following: 

(1) If any litigation, claim, or audit is 
started before the expiration of the 
three year period, the records must be 
retained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
must be retained for three years after 
final disposition. 

(3) When records are transferred to or 
maintained by the Department, the 
three year retention requirement is not 
applicable to the recipient. 
(4) Indirect cost rate proposals, cost 

allocations plans, etc. as specified in 
§70.53(g). 

(c) Copies of original records may be 
substituted for the original records if 
authorized by the Department. 

(d) The Department will request 
transfer of certain records to its cus- 
tody from recipients when it deter- 
mines that the records possess long 
term retention value. However, in 
order t o  avoid duplicate recordkeeping, 
the Department will make arrange- 
ments for recipients to retain any 
records that are continuously needed 
for joint use. 

(e) The Department, its Inspector 
General, Comptroller General of the 
United States, or any of their duly au- 
thorized representatives, have the 
right of timely and unrestricted access 
to any books, documents, papers, or 
other records of recipients that are per- 
tinent t o  the awards, in order to make 
audits, examinations, excerpts, tran- 
scripts and copies of such documents. 
This right also includes timely and rea- 
sonable access to a recipient’s per- 
sonnel for the purpose of interview and 
discussion related t o  such documents. 
The rights of access in this paragraph 
are not limited to the required reten- 
tion period, but must last as long as 
records are retained. 

(f) Unless required by statute, the 
Department will not place restrictions 
on recipients that  limit public access 
t o  the records of recipients that  are 
pertinent to an  award, except when the 

(ii) Reports must be on an accrual 
basis. Recipients are not required to 
convert their accounting system, but 
must develop such accrual information 
through best estimates based on an 
analysis of the documentation on hand. 

(iii) The Department requires the 
SF-269, SF-269A, or turnaround docu- 
ment to be submitted no later than 
forty five days after the calendar quar- 
ter. The final report is due ninety days 
from the end date of the award. 

(b) When the Department needs addi- 
tional information or more frequent re- 
ports, the following will be observed. 

(1) When additional information is 
needed to comply with legislative re- 
quirements, the Department will issue 
instructions to require recipients t o  
submit such information under the 
“Remarks” section of the reports. 

(2) When the Department determines 
that a recipient’s accounting system 
does not meet the standards in 170.21, 
additional pertinent information to 
further monitor awards will be ob- 
tained upon written notice to the re- 
cipient until such time as the system is 
brought up to standard. The Depart- 
ment, in obtaining this information, 
will comply with report clearance re- 
quirements of 5 CFR part 1320. 

(3) The. Departiment will accept the 
identical information from the recipi- 
ents in machine readable format or 
computer printouts or electronic out- 
puts in lieu of prescribed formats. 
(4) The Department will provide com- 

puter or electronic outputs to recipi- 
ents when such expedites or contrib- 
utes to the accuracy of reporting. 
[Order No. 1980-95, 60 FR 38342, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

670.63 Retention and access require- 

(a) This section sets forth require- 
ments for record retention and access 
to records for awards to recipients. The 
Department will not impose any other 
record retention or access require- 
ments upon recipients. 

(b) Financial records, supporting doc- 
uments, statistical records, and all 
other records pertinent to an award 
must be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 

ments for records. 
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Department can demonstrate that such 
records must be kept confidential and 
would have been exempted from disclo- 
sure pursuant t o  the Freedom of Infor- 
mation Act (5 U.S.C. 552) if the records 
had belonged to the Department. 

(g) Indirect cost rate proposals, cost 
allocation plans, etc. Paragraphs (g)(l) 
and (g)(2) of this section apply to the 
following types of documents, and their 
supporting records: Indirect cost rate 
computations or proposals, cost alloca- 
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 

5 70.62 

two parties must agree upon the termi- 
nation conditions, including the effec- 
tive date and, in the case of partial ter- 
mination, the portion to be termi- 
nated. 

(3) By the recipient upon sending to 
the Department written notification 
setting forth the reasons for such ter- 
mination, the effective date, and, in 
the case of partial termination, the 
portion to be terminated. However, if 
the Department determines in the case 
of partial termination that the reduced 
or modified portion of the grant will 
not accomplish the purposes for which 
the grant was made, it may terminate 
the grant in its entirety under either 
paragraph (a) (1) o r  (2) of this section. 

(b) If costs are allowed under an, 
award, the responsibilities of the re- 
cipient referred to in §70.71(a), includ- 
ing those for property management as 
applicable, must be considered in the 
termination of the award, and provi- 
sion must be made for continuing re- 
sponsibilities of the recipient after ter- 
mination, as appropriate. 

8 70.62 Enforcement. 

rates). 
(1) if submitted for negotiation. If the 

recipient submits to the Department or 
the subrecipient submits to the recipi- 
ent the proposal, plan, or other com- 
putation to form the basis for negotia- 
tion of the rate, then the three year re- 
tention period for i ts  supporting 
records starts on the date of such sub- 
mission. 
(2) If not submitted for negotiation. If 

the recipient is not required t o  submit 
to the Department or the subrecipient 
is not required to submit to the recipi- 
ent the proposal, plan, or other com- 
putation for negotiation purposes, then 
the three year retention period for the 
proposal, plan, or other computation 
and i ts  supporting records starts at the 
end of the fiscal year (or other ac- 
counting period) covered by the pro- 
posal, plan, or other computation. 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95. 60 FR 57932, Nov. 24, 19951 

TERMINATION AND ENFORCEMENT 

5 70.60 Purpose of termination and en- 

Sections 70.61 and 70.62 set forth uni- 
form suspension, termination and en- 
forcement procedures. 

forcement. 

§ 70.61 Termination. 
(a) Awards may be terminated in 

whole or in part only i f  paragraph (a) 
(l), (2) or (3) of this section apply. 

(1) By the Department, i f  a recipient 
materially fails to comply with the 
terms and conditions of an award. 

(2) By the Department with the con- 
sent of the recipient, in which case the 
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(a) Remedies for noncompziance. If a re- 
cipient materially fails to comply with 
the terms a n d  conditions of an award, 
whether stated in a Federal statute, 
regulation, assurance, application, or 
notice of award, the Department will, 
in addition t o  imposing any of the spe- 
cial conditions outlined in 570.14, take 
one or more of the following actions, as 
appropriate in the circumstances. 

(1) Temporarily withhold cash pay- 
ments pending correction of the defi- 
ciency by the recipient or more severe 
enforcement action by the Department. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 

(3) WhoIly or partly suspend or ter- 
minate the current award. 

(4) Withhold further awards for the 
project or program. 

(5) Take other remedies that may be 
legally available. 

(b) Hearings and appeals. In taking an 
enforcement action, the Department 
will provide the recipient an oppor- 
tunity for hearing, appeal, or other ad- 
ministrative proceeding to which the 
recipient is entitled under any statute 
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or  regulation applicable to the action 
involved. 

(c) Effects of suspension and termi- 
nation. Costs of a recipient resulting 
from obligations incurred by the re- 
cipient during a suspension or after 
termination of an award are not allow- 
able unless the Department expressly 
authorizes them in the notice of sus- 
pension or termination or subse- 
quently. Other recipient costs during 
suspension or after termination which 
are necessary and not reasonably 
avoidable are allowable if paragraphs 
(c) (1) and (2) of this section apply. 
(1) The costs result from obligations 

which were properly incurred by the re- 
cipient before the effective date of sus- 
pension o r  termination, are not in an- 
ticipation of it,  and in the case of a ter- 
mination, are noncancellable. 

(2) The costs would be allowable if 
the award were not suspended or ex- 
pired normally at the end of the fund- 
ing period in which the termination 
takes effect. 

(d) Relationship to  debarment and sus- 
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
-Exec. Order No. 12549 and 12689 and the 
Department implementing regulations 
(see $70.13). 
[Order No. 1980-95, 60 FR 38242, July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

I 

Subpart D-After-the-Award 
Requirements 

5 70.70 Purpose. 
Sections 70.71 through 70.73 contain 

closeout procedures and other proce- 
dures for subsequent disallowances and 
adjustments. 

§ 70.71 Closeout procedures. 
(a) Recipients must submit, within 90 

calendar days after the date of comple- 
tion of the award, all financial, per- 
formance, and other reports as required 
by the terms and conditions of the 
award. The Department may approve 
extensions when requested in writing 
by the recipient, 

(b) Unless the Department authorizes 
an extension, a recipient must liq- 
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uidate all obligations incurred under 
the award not later than ninety cal- 
endar days after the funding period or 
the date of completion as specified in 
the terms and conditions of the award 
or in agency implementing instruc- 
tions. 

(c) The Department will make 
prompt payments t o  a recipient for al- 
lowable reimbursable costs under the 
award being closed out. 

(d) The recipient must promptly re- 
fund any balances of unobligated cash 
that the Department has advanced or  
paid and that is not authorized to  be 
retained by the recipient for use in 
other projects. OMB Circular A-129 
governs unreturned amounts that be- 
come delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Depart- 
ment will make a settlement for any 
upward or downward adjustments t o  
the Federal share of costs after close- 
out reports are received. 

(f) The recipient must account for 
any real and personal property ac- 
quired with Federal funds or received 
from the Federal Government in ac- 
cordance with §§70.31 through 70.37. 

(g) In the event a final audit has not 
been performed prior t o  the closeout of 
an award, the Department retains the - _  - 
right to recover an appropriate amount 
after fully considering the rec- 
ommendations on disallowed costs re- 
sulting from the final audit. 

5 70.72 Subsequent adjustments and 

(a) The closeout of an award does not 
affect any of the following. 

(1) The right of the Department to 
disallow costs and recover funds on the 
basis of a later audit or other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or  other 
transactions. 

continuing responsibilities. 

(3) Audit requirements in 070.26. 
(4) Property management require- 

ments in §§ 70.31 through 70.37. 
(5) Records retention as required in 

170.53. 
(b) After closeout of an award, a rela- 

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the Depart- 
ment and the recipient, provided the 
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responsibilities of the recipient re- 
ferred t o  in §70.73(a), including those 
for property management as applica- 
ble, are considered and provisions made 
for continuing responsibilities of the 
recipient, as appropriate. 

8 70.73 Collection of amounts due. 
(a) Any funds paid to  a recipient in 

excess of the amount to  which the re- 
cipient is  finally determined t o  be enti- 
tled under the terms and conditions of 
the award constitute a debt to the Fed- 
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the Department may reduce 
the debt by paragraph (a) (1). (2) or (3) 
of this section. 

(1) Making an  administrative offset 
against other requests for reimburse- 
ments. 

(2) Withholding advance payments 
otherwise due to  the recipient. 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the Department may charge inter- 
est on an overdue debt in accordance 
with 4 CFR chapter II, “Federal Claims 
Collection Standards.” 

APPENDIX A TO PART 70-CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient in- 
cluding small purchases, must contain the 
following provisions as applicable: 

1. Equal Employment Opportunity-All con- 
tracts must contain a provision requiring 
compliance with Exec. Order No. 11246, 
‘‘Equal Employment Opportunity.” as 
amended by Exec. Order No. 11375, “Amend- 
ing Executive Order 11246 Relating to Equal 
Employment Opportunity,” and as supple- 
mented by regulations at 41 CFR part 60, 
“Office of Federal Contract Compliance Pro- 
grams, Equal Employment Opportunity, De- 
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repair of public work, t o  give up any part of 
the compensation t o  which he is otherwise 
entitled. The recipient must report all sus- 
pected or reported violations t o  the Depart- 
ment. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a-7)-When required by Federal pro- 
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than S2000 must include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a-7) and as supplemented by 
Department of Labor regulations (29 CFR 
part 5 .  “Labor Standards Provisions Applica- 
ble t o  Contracts Governing Federally Fi- 
nanced and Assisted Construction”). Under 
this Act, contractors must be required to 
pay wages to  laborers and mechanics at a 
rate not less than the minimum wages speci- 
fied in a wage determination made by the 
Secretary of Labor. In addition, contractors 
are required t o  pay wages not less than once 
a week. The recipient must place a copy of 
the current prevailing wage determination 
issued by the Department of Labor in each 
solicitation and the award of a contract 
must be conditioned upon the acceptance of 
the wage determination. The recipient must 
report all suspected or reported violations to 
the Department. 

4. Contract Work Hours and Safety Standards 
Act (40 U.S.C. 327-333)-Where applicable, all 
contracts awarded by recipients in excess of 
$2000 for construction contracts and in ex- 
cess of $2500 for other contracts that  involve 
the employment of mechanics or laborers 
must include a provision for compliance with 
sections 102 and 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 
327-333), as supplemented by Department of 
Labor regulations (29 CFR part 5). Under sec- 
tion 102 of the Act, each contractor is re- 
quired to compute the wages of every me- 
chanic and laborer on the basis of a standard 
work week of forty hours. Work in excess of 
the standard work week is permissible pro- 
vided that the worker is compensated at a 
rate of not less than one and one-half times 
the basic rate of pay for all hours worked in 
excess of forty hours in the work week. Sec- 
tion 107 of the Act is applicable to construc- 
tion work and provides that no laborer or 
mechanic shall be required t o  work in sur- 
roundings or under working conditions 
which are unsanitary, hazardous or dan- 
gerous. These requirements do not apply to 
the purchases of supplies or materials or ar- 
ticles ordinarily available on the open mar- 
ket, or contracts for transportation or trans- 
mission of intelligence. 

5 .  Rights to Inventions Made Under a Con- 
tract or Agreement-Contracts or agreements 
for the performance of experimental, devel- 
opmental, or research work must provide for 
the rights of the Federal Government and 
the recipient in any resulting invention in 
accordance with 37 CFR part 401, “Rights t o  

partment of Labor.” 
2. Copeiand “Anti-Kickback” Act (I8 U.S.C. 

874 and 40 U.S.C. 276c)-All contracts and sub- 
awards in excess of $2000 for construction or 
repair awarded by recipients and subrecipi- 
ents must include a provision for compliance 
with the Copeland “Anti-Kickback” Act (18 
U.S.C. 879), as supplemented by Department 
of Labor regulations (29 CFR part 3, “Con- 
tractors and Subcontractors on Public Build- 
ing or Public Work Financed in Whole or in 
Part  by Loans or Grants from the United 
States”). The Act provides that each con- 
tractor or subrecipient must be prohibited 
from inducing, by any means, any person 
employed in the construction, completion, or 

281 



Pt. 71 

Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern- 
ment Grants, Contracts and Cooperative 
Agreements,” and any implementing regula- 
tions issued by the awarding agency. 

6. Clean Air Act (42 U.S.C. 7401 et seq.) and 
the Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.), as amended-Contracts 
and subawards of amounts in excess of 
S100.000 must contain a provision that re- 
quires the recipient to agree to comply with 
all applicable standards, orders or regula- 
tions issued pursuant to the Clean Air Act 
(42 U.S.C. 7401 et seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seq.). Violations must be reported t o  
the Department and the Regional Office of 
the Environmental Protection Agency 
(EPA). 
7. Eyrd Anti-Lobbying Amendment (31 U.S.C. 

1352)-Contractors who apply or bid for an 
award of $100,000 or more must file the re- 
quired certification. Each tier certifies to 
the tier above that i t  will not and has not 
used Federal appropriated funds to pay any 
person or organization for influencing or at- 
tempting to influence an officer or employee 
of any agency, a Member of Congress, officer 
or employee of Congress, or an employee of a 
Member of Congress in connection with ob- 
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier must also disclose any lobbying with 
non-Federal funds that takes place in COD- 
nection witb obtaining. any Federal. award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 

8. Debarment and Suspension (Exec. Order 
No. 12549 and 12689)-No contract shall be 
made to parties listed on the General Serv- 
ices Administration’s List of Parties Ex- 
cluded from Federal Procurement or Non- 
procurement Programs in accordance with 
Exec. Order No. 12549 and 12689, “Debarment 
and Suspension.” This list contains the 
names of parties debarred, suspended, or oth- 
erwise excluded by agencies, and contractors 
declared ineligible under statutory or regu- 
latory authority other than Exec. Order No. 
12549. Contractors with awards that exceed 
the small purchase threshold must provide 
the required certification regarding its ex- 
clusion status and that of its principal em- 
ployees. 

[Order No. 1980-95, 60 %R 38242. July 26, 1995; 
Order No. 1998-95, 60 FR 57932, Nov. 24, 19951 

28 CFR Ch. I (7-1-07 Edition) 

PROVISIONS OF THE PROGRAM 
FRAUD CIVIL REMEDIES ACT OF 
1986 

PART 71-IMPLEMENTATION OF THE 

Subpart A-Implementation f o r  Actions 
Initiated by the Department of Justice 

Sec. 
71.1 Purpose. 
71.2 Definitions. 
71.3 Basis for civil penalties and assess- 

71.4 Investigation. 
71.5 Review by the reviewing official. 
71.6 Prerequisites for issuing a complaint. 
71.7 Complaint. 
71.8 Service of complaint. 
71.9 Answer. 
71.10 Default upon failure to file an answer. 
71.11 Referral of complaint and answer t o  

71.12 Notice of hearing. 
71.13 Parties to the hearing. 
71.14 Separation of functions. 
71.15 Ex parte contacts. 
71.16 Disqualification of reviewing official 

71.17 Rights of parties. 
71.18 Authority of the ALJ. 
71.19 Prehearing conferences. 
71.20 Disclosure of documents. 
71.21 Discovery. 
71.22 Exchange of witness lists, statements, 

and exhibits. 
71.23 Subpoenas for attendance at hearing. 
71.24 Protective order. 
71.25 Fees. 
71.26 Form, filing and service of papers. 
71.27 Computation of time. 
71.28 Motions. 
71.29 Sanctions. 
71.30 The hearing and burden of proof. 
71.31 Determining the amount of penalties 

71.32 Location of hearing. 
71.33 Witnesses. 
71.34 Evidence. 
71.35 The record. 
71.36 Post-hearing briefs. 
71.37 Initial decision. 
71.38 Reconsideration of initial decision. 
71.39 Appeal to  authority head. 
71.40 Stays ordered by the Department of 

71.41 Stay pending appeal. 
71.42 Judicial review. 
71.43 Collection of civil penalties and as- 

71.44 Right to  administrative offset. 
71.45 Deposit in Treasury of the United 

71.46 Compromise or settlement. 
71.47 Limitations. 
71.48-71.50 meservedl 

ments. 

the ALJ. 

or ALJ. 

and assessments. 

Justice. 

sessments. 

States. 

. . 

282 

. .. 


