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CONTRACT FOR CONTINUUM OF CARE

23560 |

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between MENTAL HEALTH AMERICA
OF LOS ANGELES, a California nonprofit corporation ("Organization"), whose address is
100 W. Broadway, Suite 5010, Long Beach, California 90802, and the CITY OF LONG
BEACH, a municipal corporation (the "City").
WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless; and
WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and
WHEREAS, as part of the 2013 ,;Cont-inuUm of Care Program Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive‘ services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and
WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;
NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:
Section 1.The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully
with the Grant Agreement. |
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133" as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability. and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement”, Attachment “H” entitled
“Certification Regarding Debarment’, and Attachment "I" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Gfants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3.The term of this Contract shall commence at midnight on
2
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November 1, 2014 [Beginning of operational period of the grant], and, unless sooner
terminated as provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6

months after the end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total rental assistance and supportive services to be provided
under this Contract shall not exceed Sixty-Four Thousand Five Hundred Twelve
Dollars ($64,512) in grant funds over the term of this Contract. The City’s
obligation herein is contingent upon the City’s receipt of grant funds from HUD, as
specified in Attachment “B”.

C. No later than thirty (30) days after the completion of the
Operational Year during the term of this Contract, Organization shall submit to the
City backup documentation sUpporting the required Organization matching funds,
and APR certified by one of Organization’s officers or by its Executive Director.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds
3
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for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies énd procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City's
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s

auditor or no later than nine (9) months after the end of the Operational Year,
4

ARW:bg A14-01636 '
L:\Apps\CtyLaw32\WPDocs\D025\P021100477504.D0C




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O 00 ~N O o1 A W DN -~

N N N N N N N DN N @O A A A A A @A -2 e -
w0 ~N OO ot AW N a2 0O © 00N OO O,k ODN -~ O

whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatment services through the project.

| B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and pracﬁces that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VII of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VII of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. | Organization will provide information, such as data and
reports, as required by HUD.

Section 7.
A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or
5
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subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that‘
applicants are employed or served, and that employees and applicants are treated
during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for ftraining, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary
6
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rights, benefits or privileges of City employees.

Section 9.This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its
duties or assign its rights hereunder, or any interest therein or any portion thereof,
without the prior written consent of the City. Any attempted assignment or delegation
shall be void, and any assignee or delegate shall acquire no right or interest by
reason of such attempted assignment or delegation.

Section 10. Organization shall indemnify and hold harmless the
City, its Boards, Commissions, and their officials, employees and agents (collectively
in this Section “City”) against any and all liability, claims, demands, damage, causes
of action, proceedings, penalties, loss, costs, and expenses (including attorney’s fees,
court costs, and expert and witness fees) (collectively “Claims” or individually “Claim”)
arising, directly or indirectly, out of any negligent act or omission of Organization, its
officers, employees, agents, subcontractors or anyone under Organization’s control
(collectively “Indemnitor”), breach of this Contract by Organization, misrepresentation
or willful misconduct by Indemnitor, and Claims by any employee of Indemnitor
relating in any way to workers’ compensation. Independent of the duty to indemnify
and as a free-standing duty on the part of Organization, Organization shall defend the
City and shall continue such defense until the Claim is resolved, whether by
settlement, judgment or otherwise. Organization shall notify the City of any Claim

| within ten (10) days. Likewise, the City shall notify Organization of any Claim, shall
tender the defense of the Claim to Organization, and shall assist Organization, as
may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the

duration of this Contract the following insurance and bond against claims for
7
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injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives,

employees, volunteers or subcontractors.

ARW:bg A14-01636

(1) Commercial generél liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty

 percent (50%) of the total amount to be disbursed to Organization

hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
8
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safeguard the proper hand!ing of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage
for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City's Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City’s Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization's letterhead to the Director of the City’'s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insuranée or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this
9
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Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City's Risk Manager or his/her
designee. Not more frequently than once a year, the City's Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used,

then the building must be maintained as a shelter for or provide supportive
10
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services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.
| B. Organization certifies that the building for which the grant
funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of‘ services or the payment of oberating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1)  Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2)  In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
11
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for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain
sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Continuum of Care
Homeless Assistance program. However, an organization that participates in a
HUD funded program shall comply with the following provisions if it is deemed to
be a religious or faith-based organization.

(1)  Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services fundéd under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and patrticipation must be voluntary for the beneficiaries
of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may

continue to carry out its mission, including the definition, practice, and
12

ARW:bg A14-01636
L:\Apps\ClyLaw32\WPDocs\D025\P021\00477504.D0C




OFFICE OF THE CITY ATTORNEY
CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O ©O©W 00 N o 0o AW DN -

N N N N N NN NN DN A& A A @Q @Q @Q @ e =a =
0 ~N O O b WN A0 © 0o N ohEWN -

ARW:bg A14-01636

expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or

any change in use of the property during the term of the grant, is subject to
13
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government-wide regulations governing real property dispositions.
H. Organization shall provide homeless individuals and/or
families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and

(2)  Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.

l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time fnay be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H".
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".
Section 13. Organization certifies that it has established a Drug-
Free Awareness Program in compliance with Government Code Section 8355, that it
has given a copy of said Program to each employee who performs services
hereunder, that compliance with the Program is a condition of employment, and that it
has published a statement notifying employees that unlawful manufacture,
distribution, dispensation, possession or use of a controlled substance is prohibited
and action will be taken for violation.
Section 14. The City shall facilitate the submission of all reports
required by HUD based on information submitted by Organization to the City. The
City shall act as the primary contact for Organization to HUD for services provided

under this Contract. The City shall facilitate directly to HUD the submission of any
14
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information related to all financial and programmatic matters in this Contract, including
but not limited to reimbursements of grant funds, requests for changes to
Organization’s budget, requests for changes to Organization’s application for grant
funds and requests for changes to Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in
writing and personally delivered or deposited in the U.S. Postal Service, certified mail,
return receipt requested, to the City at 2525 Grand Avenue, Long Beach, California
90815 Attn: Homeless Services Officer, and to Organization at the address first stated
above. Notice shall be deemed given on the date personal delivery is made or the
date shown on the return receipt, whichever is earlier. Notice of change of address
shall be given in the same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager
or his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this
Contract at any time for any reason by giving ninety (90) days prior notice of
termination to the City, and the City shall have the right to terminate all or any part of
this Contract at any time for any reason or no reason by giving five (5) days prior
notice to Organization. [f either party terminates this Contract, all funds held by
Organization under this Contract which have not been spent on the date of
termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments
hereto, constitutes the entire understanding of the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision
or breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any
15
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OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664
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money by the City shall not operate as a waiver of any provision of this Contract, or of
any right to damages or indemnity stated herein. The waiver of any breach of this
Contract shall not constitute a waiver of any other or subsequent breach of this
Contract.

Section 21. This Contract shall be governed by and construed
pursuant to. the laws of the State of California, without regard to conflicts of law
principles.

Section 22. In the event of any conflict or ambiguity between this
Contract and one or more attachments, the provisions of this Contract shall govern.

IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

MENTAL HEALTH AMERICA OF LOS
ANGELES, a California nonprofit
corporation

// : -
~// 12014 BVD /7/

Name}duz ///97 % 2 47
Title Zovstin v CEO

, 2014 By
Name
Title

“Organization”

CITY OF LONG BEACH, a municipal

corporation . Asgistant City Manager | - -

,,f/"'< %// ﬁg)/ X/C/ ; W % y’ AL %};’%V , 201 4 By\//jﬁf\: W)/ VM/ Z//(fff f//{/ é;’/f“,,z/,»w%_,,,yﬁ .
City Man@g®iren pyrsuant
TO SECTION 301 OF
“City” THE CITY CHARTER.
This Contract is approved as to form on q\" 5 2014,
CHARLES P? KIN, City Attorney
BVM 27/‘””” -
/\J‘V Deputy
16
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City of Long Beach
2013 Continuum of Care (CoC) Program

Scope of Work

Agency: Mental Health America of Los Angeles Program name: SPC 05 CH
HUD Grant: CA0932U9D061304 _ CLB Contract: PENDING

Program Objective: The SPC 05 CH program is a partnership between the City of Long Beach,
DHHS-Housing Authority, which administers the 9 certificates of rental assistance, and Mental Health
America of Los Angeles (MHA), which is the supportive service provider. It serves Long Beach,
California with a target population of individuals who are defined as “chronically” homeless and are
disabled by serious mental iliness or the dual diagnosis of mental iliness and substance abuse. These
individuals consistently are identified as having high needs in the Continuum of Care, and they are
eligible under HUD's definition of homelessness and Shelter Plus Care requirements. Individuals with
mental illness are often considered “hard to reach” or "hard to house.” The complexity of issues they
face reflects a need to develop solutions that integrate strategies for meeting housing and service
needs. They need aggressive assistance in overcoming the barriers to obtaining and maintaining
housing, along with intensive services for their mental health treatment, physical health care and
substance abuse recovery needs. The project places individuals in 9 units of O-bedroom apartments,
using existing complexes in Long Beach. MHA's supportive services consist of outreach, case
management, life skills, mental health and health services, employment placement and
transportation. The project benefits from MHA's new Homeless Innovations Project that integrates
mental health, physical health and substance abuse recovery services. Its Mobile Health Workers will
work in pairs on outreach, engagement and case management. As outcomes, the project helps
individuals remain in permanent housing and reach their highest possible levels of self-sufficiency.

MHA's service coordinators help participants develop and implement personal service plan,
customized to each participant's housing and living skills training, mental health treatment,
employment placement, benefits assistance, substance abuse recovery, education, peer support and
community involvement goals.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in community outreach and engagement activities and link participants to
the broader base of CoC programs and services. The agency will participate in the Long Beach CoC
Centralized and Coordinated Assessment System through the Multi-Service Center which coordinates
intake, assessment, and provision of referral services. The agency will conduct an annual evaluation
of all program participants and determine the need for ongoing housing subsidies and/or supportive
services to help participants achieve greater levels of independence and to re-integrate into their
community.

Outcomes/Performance Measures Eg{fﬁj

Universe # Target # Target %

Persons remaining in permanent housing as
of the end of the operating year or exiting to

0,
1 permanent housing (subsidized or 9 7 78%
unsubsidized) during the operating year.
Persons age 18 and older who maintained or
9 increased their total income (from all 9 5 67%

sources) as of the end of the operating year
or program exit.

The % of persons (adults and children) who
remained in the permanent housing program
3 |(subsidized or unsubsidized) for 181 days (8- 9 7 78%
months) or longer as of the end of the
operating year.

P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

' 24 CFR Panl 578

[Dacket No, FR-5476~1-01]

RIN 2506-AC20

Homeless Emergency Assistance and

Rapld Transition to Housing:'
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD,

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
‘consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into & single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program. This
rule establishes the regulations for the
Continuum of Gare program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Gare program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD cen more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in gurrent
Continuum of Care activities,
DATES: Effective Date: August 30, 2012,
Comment Due Date. October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title, There are two
methods for submitting public
comments, All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276, '
Washington, DC 20410-0600,

2, Electronic Submission of
Comunents, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public, Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments elsectronically.

Note: To teceive consideration as public
gcomments, comments must be submitled
through one of the two methods specified
above, Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments, Facsimile
(FAX) comments are not acceptable,

Public Inspection of Public
Comments, All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying botween
8 a.m, and 5 p.m, weekdays at the above
address, Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708—
3055 (this is not a toll-free number),
Individuals with speech or hearing
impairments may access this number
through TTY by celling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Strest SW,,
Washington, DG 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number), Hearing- and speech-
impaired persons may access this
number through TTY by calling the

. governments to quickly rehouse

ATTACHMENT ....&........
PAGE ... ... oF ... X 1. PAGES

Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act), Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide cornmitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local .
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
familes, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

The HEARTH Act streamlines HUD’s
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room -
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Gare grants,
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effsctiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD will implsment the
Continnum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Gontinuum of Gare, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD. These provisions are
summarized helow.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS), To implement the program,
HUD had to define several key terms, In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“collaborative applicant,” A
"Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation, These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless, A Gontinuum of
Care then designates certain
“‘applicants” as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities, A
“Continuum of Care” also designates
one particular applicant to be a
“collaborative applicant.” The

- collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

-2, Establishing and Operating a
Continuum of Care (Subpart Bj: In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Gontinuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
{3) plan for the Continuum of Gare, HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services, HUD has also defined the
minimum planning requirements for a
Continuum so that il coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseaeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and Grant Award
Process (Subpart G}: The Continuum of
Care grant award process begins with a
determination of a Continuum'’s
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Gontinuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars, HUD has established
selection griteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements, All grants submitted for
renewal must also submit an annual
performance report, For those
applicants not awarded funding, the
process also provides an appeals
process,

4, Program Gomponents and Eligible
Costs (Subpart D): Continunm of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considered sligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirsct costs,

6., High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC). An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness,

8. Program Requirements (Subpart F);
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards

PAGE .. 3. oF..BT..
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy,

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are -
selected for Continuum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
racordkeeping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure, As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures, ‘

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories., As reported in HUD’s Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010, HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Shelter Plus Care,
Supportive Housing Program, Single
Room Ocecupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and devsloping performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication

of this rule, those FY 2012 funds will be

. available for distribution, as governed
by these Continuum of Cars regulations,

1. Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-22, This law
implements a variety of measures
dirgcted toward keeping individuals
and families from losing their homes,
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U,S.C, 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
progrems; The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program., The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised fo
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people, The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless,” HUD
published a proposed ruls, entitled
“Defining Homeless on April 20, 2010
(756 FR 20541), which was followed by
a final rule that was published on

. December 5, 2011 (76 FR 75994), The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and “homeless individual with a
disability.” In addition, the Defining
Homsless rule included recordkeeping’
requirements related o the “homeless™
definition, On December 5, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917}, which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Gontinuum of Care
program continues HUD’s
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awarded to organizations that ‘
participate in local homeless assistance
program planning networks referred to
as a Gontinuum of Care, a system »
administratively established by HUD in
1995, A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. sfficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established
by this rule are directed to carrying out, -
this congressional intent,

e
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11, Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program, The
purpaose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homelaess individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to meet the
purpose of the HEARTH Adct,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
parlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act, However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not
new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidancs,

The following provides an overview
of the proposed rule,

General Provisions (Subpart A)

Purpose and scope, The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among Individuals and
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families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,

Definitions. The interim rule adopts
the definitions of “‘developmental
disability,” “homeless,” “homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule, Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions, The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of “at risk of homelessness”
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule,

HUD received valuable public
comment on the definition of
“chronicelly homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase ‘‘where each
homeless occasion was at least 15
days.” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of “chronically
homesless” in the Consolidated Plan
regulations to strike this phrase, The
rernoval of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Cere program regulations,
and HUD solicits comment on thess
definitions, ' )

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant” and “collaborative
applicant,” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
“collaborative applicant”), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds, :

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families secking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment taol. This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system,

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Gontinuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Coentinuum, As discussed above, the
“‘applicant” is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum, In contrast to
the definition of “applicant’” above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Gontinuum of Care, The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear,

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule, However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Continuums of Care
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only,

Continuum of Care and Continuum
are defined to mean the group that is
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organized to carry out the »
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit

‘homeless providers, victim service

providers, faith-based organizations,
governments, businesses, advocates,
public housing agenciss, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons, These organizations consist of
the relevant parties in the geographic
area, Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995, Local
granteeg and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

- across the geographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of & collaborative
applicant to be carried out under the
name Continuum of Care,
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD, Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term “Continuum of
Care” for “‘collaborative applicant,” the
definition of “‘high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
becoming a high-performing community
can be found in § 578,65 of this interim
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rule and will be discussed later in this
preamble,

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization,” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,’ " In HUD's
regulatory definition of “private
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards, As reflected in the statutory
definition of *private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent, HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of “‘permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory language, HUD's regulatory
definition of “permanent housing”
states: “The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing.”
Additionally, in the regulatory -
definition of *‘permanent housing,”
HUD clarifies that to be permanent
housing, “‘the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing,

Project is consistent with the statutory
definition of ‘“project” in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines “project” as, with respect to
activities carried out under subtitle G,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD’s definition
of “project” in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified, In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as.a project in an
application to HUD for Continuum of
Care funds, ‘

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD, HUD’s definition of
‘“‘recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as ‘‘an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C){i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition |

of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although no longer usad
in statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations,
The term ‘‘safe haven” is used for
purposes of determining whether a
person is chronically homeless. The
housing must sexrve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have beeri unwilling or unable to
participate in supportive services, In -
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents, -

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentalify of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship betwoen the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation,

Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing '
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The definition has been expanded to
distinguish this type of housing from
emergency shelter, This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program, The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
en eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD’s regulatory ’
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Gontinuum of Care for
collahorative applicant,

Establishing and Operating the
Continuum of Care (Subpart B}

In general, The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,



Federal Register/Vol, 77, No, 147/Tuesday, July 31, 2012/Rules and Regulations

45427

HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

' As discussed earlier in the preamble,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant .
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding, This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign & grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement, All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continunms of Care are
established, as well as the required
duties and functions of the Cortinuum
of Care,

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discussed earlier in this preambile, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area

.served by the Continuum of Gare, HUD
expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum, HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person, Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents. '

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule, HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair. or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants
program (ESG) recipient’s agency
located within the Continuum’s
geographic area, HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership, HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement,
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefors, in communities where
ESG recipients and/or Continuums do
not feel lﬁis requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at ons of
the core decision-making levsls,

Responsibilities of the Continuum of
Care, The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes requirements within these
three major duties,

Operating the Gontinuum of Care, The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements, These
requirements will ensure the effective
management of the Gontinuum of Care
process and ensure that the process is
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inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons, First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care’s
performance in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enaciment of the HEARTH Act, This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homsless assistance and homeless
prevention programs in communities, In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address thal
individual or family’s particular needs,

Therefore, HUD has raquired, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in .
response to local needs and conditions.
For example, rural areas will have
significantly different systems than
urban ones, While the common thread
between typical models is the use of a



)

45428

Federal Register/Vol, 77, No, 147/Tuesday, July 31, 2012/Rules and Regulations

common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next, Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a .
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homsless
housing/service providers in the area; a
‘'no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger goographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking, In developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in & local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not,

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of -
individuals and families who are
flesing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers, These policies could
include reserving private areas at an
assessment location for evaluations of
~ individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate “track’” within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance, Questiong that HUD asks
commenters to specifically address are:
‘What barriers to accessing housing/
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domaestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
gentralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
soxual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whather they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards
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when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in § 6578.7(a)(9) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
ptivacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS,

Continuum of Care planning, The
Continuum is responsible for
coordinating and implementing a
systemn for its geographic area to meset
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§ 578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resourcss, is integral to
carrying out the Continuum of Care
System.,

HUD has determined. that since the
Continuum of Care will be the larger
planning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availabllity (NOFA).

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Censistent with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds end reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part,
This ssction of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application, This section of the interim
rule establishes that the Gontinuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD, :

The Continunum must also establish
priorities for funding projects within the
goographic area and determine the
number of applications being submitied
for funding. As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
sligible applicants to submit an
application for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application, If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant. That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that cen apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agresments with
its subrecipients as set forth in
§578.23(c), and is required to monitor
and sanction subrecipients in
comgliance with §578.107,

Whether the Continuum of Gare
submits the application or designates an
aligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule-establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), ahd are
described bslow,

The duties of the UFA established in
§578.11 are consistent with the duties
set forth in section 402(g) of the Aat,
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of its duties, :

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicent, replacing the
Continuum of Care for the geographic
ares, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Process (Subpart C)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments.- An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative
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applicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds,

Section 401(10%10f the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State or local
government that has constituted itself as
an entity, HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the |
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortlum, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant,

Determining the Continuum’s
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistancs,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

- Using the formula that will be
discussed below, HUD will first
determine a Continuum of Gare’s PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban county, non-urban county, and
ingular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 578, The
PPRN for each of these areas is based
upon the “need formula® under
§579.17(a)(2) and (3), Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formmila
used to establish grant amounts. The
need formula under § 579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this
formula. HUD will announce the PPRN
amounts prior to the publication of the
NOFA on its Web site,

To establish the amount on which the
need formula is run, HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year, On this amount, HUD
will use the following process to
establish an area’s,PPRN, First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guarn, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known es the Emergency
Shelter Grants program) every year since
2004 Third, the remaining funds made
availahle shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and nrban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
aligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in § 578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuuns will have the authority
to determine how to administer the cuts
to projects across the Continuum,

Specific request for comment. HUD
specifically requests comment on the
method established in § 578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year.

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care's
“renewal demand.” The Continuum’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the Efufraphic area,

Third, HUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of:

(1) PPRN, or {2) renewal demand for the
Continuum of Care, The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care, ‘

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuiim; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of eny bonus
funding during the competition.

Application process, Each fiscal year,
HUD will issue a NOFA. All :
applications, including applications fo
grant funds, and requests for :
designation as a UFA or HPC, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care.

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD’s Consolidated
Plan regulations in 24 CFR part 91, The
applicant must submit & certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The .
certification must be made by the unit
of general local government or the State,
in accordance with HUD’s regulations in
24 CFR part 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C, 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds, HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards,

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award, These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§578.31, and documenting financial
feasibility within the deadlines under
§ 578,21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site
control be established by each recipient .
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services, HUD has
determined that the time to establish
site control is 12 months for projects nol
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 8 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds, HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
{ime frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50, All recipients of Continuum of
Care program funding under this part
mist supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD, The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

xecuting grant agreements. If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced, If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Gontinuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agresments will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD,
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements,
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care, :

Renewals, The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act, These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program, For
pro&ects that would no longer be sligible
under the Continuum of Care program
{e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that

ersons do not become homeless

ecauss funding is withdrawn,

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, hut did not have
a total score that would allow the
project to be competitively funded, HUD
may choose to exercise this option to
snsure that homeless or formerly
homeless pérsons do not lose their
housing, The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate,

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and requira the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part, Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving

-grant funds for acquisition,

rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement, This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
project,

Appeals, The interim rule provides
certain appeal options for applicants
that were not awarded funding.

Under section 422(g) of the
McKinney-Vento Act; if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act,
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(sfﬁas the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be :
funded). To appeal HUD’s decision to
fund the competing Gontinuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the
date of HUD’s announcement of award,

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 46 days after
the date of receipt of an appeal, HUD
will make a decision,

Section 422(h) of the McKinnaey-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meots the criteria under section 427
of the McKinney-Vento Act, The interim
ruls clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for orgenizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process, An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to includs it
in the Continuum’s application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future. HUD may
also reduce the award to the
Continuum’s BE licant(s).

Section 422( ﬁl) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under
§ 578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 46 days
of the date of HUD’s announcement of
the award. HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appoal.

Program Gomponents und Eligible Costs
(Subpart D}

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention,
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program.,
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
congistently established and applied to
like projects, One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§578.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and §578.3 of this
interim rule, the permanent housing
component is community-based housing
withoul a designated length of stay that
permits formerly homeless individuals
and famflies to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e,, rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not, Based on its experience with
the Supportive Housing and Shaelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Provention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families,
With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this

. part may receive any of the supportive

sorvices set forth in §578.53 during
their participation in the program. The
Continuuim of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program,

Specific request for comment, While
HUD’s experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management, .

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS,

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the
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homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 676,103,
necessary to prevent an individual or
family from becoming homsless,

Planning activities, Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§ 578.39(b) and (c). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to bs used for certain costs,
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
perticipating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “of the totsﬁ funds
made available’’ to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand, This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related te CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, eudit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount, _

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements astablished in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistancs, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistancs,
so long as the rental assistance meets
the requirements in § 578,51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of a partnership where the -
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are basaed on HUD's
experience in administering the
Homelsssness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5.609 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees,

Rental assistance, Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance, This section also provides
that project-based rental assistance may

" include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and 1he
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons,

. As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries, If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
howsever, the Continuum would have to
organize assistance with the relsvant
Gontinuum of Care for the program
participant if rental assistancs is to
continue, The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery,

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of “tenant-based” in the
MeKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all ather obligations of the program and
reasonably believe that he or she is
imminent{y threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.

In the interim rule, HUD has clarifted
that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats

~ from a third party, such as a friend or
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family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,

_ sexual assault, or stalking, and any

evidence of the current irnminent threat
of harm. Examples of appropriate

" documentation of the original incident

of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records,
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional ffom whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records, The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Because of the particular safety
congcerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the.
reasonable belief include an oral
statement, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household,
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
recelving tenant-based rental assistance
in permanent housing, This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim ruls,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances, HUD has
ostablished these provisions to provide
an exception and to address the
challenges that are associated with such
a movs,

Based on HUD's experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit,
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person, A person
staying in an institution for less than 60
days is not considered as having vacated
the unit, Finally, the recipient may use
grant funds, in an amount not to exceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
assistance can be provided only al the
time the program participant exits the
housing unit,

Supportive services. Grant funds may
be used to pay eligible costs of '

" supportive services for the special needs
of program participants, All eligible
costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violsnce,
sexual assault, or stalking, Any cost that
is not described ag an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.

The detinition of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services,
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

_ services funding category. Rather than

create & new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Girculars A-87 and A-122, as
applicable. OMB Circnlar A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State, Local, and
Indian Tribal! Governments,” OMB
Circular A-122 and the regulations
codified at 24 CFR part 2380 pertain to
“Cost Principles for Non-Profit
Organizations.”

Other costs, In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.

H)igh-Performl‘ng Communities (Subpart
E

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the colleborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§578,17(b), Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments, In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications,

Requirements, The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPG are
met, An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs,

Standards. In order to qualify as an
HPG, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
religble data from other sources and
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presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continnum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness -
become homeless again any time within
the next 2 years, or the percentage of
individuals and famjlies in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
{8) for Continuums of Care that served
homseless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high, It is HUD's position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of @ HPG and being allowed
to spend funds in accordance with
§578.71, 4

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD, This
type of standard would be entirely
reliant upon self-reporting.
Additionally, individuals and families
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have the right to decline having their
data enterad into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD defines the calculation in the °

HMIS rule; therefore, the measurement
will be consistent between Gontiriuums,
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renswing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action,” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homsless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined “communities that compose the
geographic atea” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most-of HUD’s
measurements are across the entire
Continuum of Care geographic area,
HUD has further defined “actively
encourage’’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area, The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble,
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interim rule provides that a
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§678.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selsction, HUD will select up to 10
Continuums of Care each yeur that best
meet the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPG designation for the

grants awarded in the same competition
in which the designation is applied for
and made, The designation will be for

a period of one year.

Eligible activities, Recipients and
subrecipients in Gontinuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permaneént housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 678.7(a)(9)(v), |
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rulse,

Pfogram Requirements (. Sul;part F)

All recipients of Gontinuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issnued ennually by HUD. '

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except thet recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD'’s regulations in 24 CFR 84,23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR 84.23 and in 24
CFR 85.24 apFlies to administration
funds, as well as Continuum of Gare
planning costs and UFA's financial
management costs, All match must be
spent on sligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

i
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in HPCs may use match on eligible
activities described under § 578.71.

General opsrations. Recipients of
grant funds must provide housing or
services that comply with all applicablse
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
snitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act,

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards, This
requirement is designed to ensure that
grogram participants are placed in

ousing that is suitable for living,
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs,
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578.75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to

_take part in supportive services so long

as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examplos of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. ' :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program,
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require & person who
is an alcoholic, for example, to sign a
supportive service sgreement at initial
occupancy stating that he or she will
partlicipate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

Finally, the interim rule clarifies that
in units where the qualifying member of
the housshold has died, or has been
incarcerated or institutionalized for
more than 80 days, assistance may
continue until the expiration of the
lease in effsct at the time of the
qualifylng member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition, All recipients must ensure
that they have taken all reasonabls steps
to minimizse the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds,

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in mesting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act, HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term,

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-basod
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD’s general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109, Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, (See, for example, 24 CFR
574,300(c), 24 CFR 582.115(0), and 24
CFR 583.160(b).)

HUD's equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (87 FR 77141), Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community orgenizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13278 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries, Executive Order 13559
reiterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious balief,

a refusal to hold a religious belief, ora
refusal to attend or participate in a
religlous practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religions
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from eny such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “explicitly religious” in
leu of “inherently religious.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that orgenization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.

Executive Order 13659 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships .
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to issue gnidance to agencies on -
uniform implementation following
receipt of the Working Group's report,
On April 27,2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.

HUD intends to wait for OMB
guidance befors initiating any
rulemaking directed to broader changes
to HUD's existing faith-baged
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as “explicitly religious” and “overt

1The reporl is available at: http://
wivw.whilehouse.gov/sites/default/files/uploads/
finalfaithbasedworkinggroupreport,pdf.
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 135659 that directs the
referral to alternative providers.
Executive Order 13559 provides that if
a beneficlary or prospective beneficlary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is gne that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and furthor consideration of this issus,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider, For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578,013,

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit, '

Termination of assistance, The
interim rule provides that a recipient
may terminate assistance toa -
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law, Recipients may resume
assistance to a participant whose
agsistance has been terminated,

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate, Under this interim rule,
HUD has determined that a participant’s
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Cere program.

Fair Housing and Equal Opportunity
requirements. The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578,93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subreciplents on the use of grant
funds, Section 678.93(a) states that the
nondiscrimination end equal
opportunity requirements set forth in 24
CFR 5.106(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act.

Section 578.93(b) explains when
recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing, As part of these
requirements, recipients must also
administer programs and activities
roceiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This “integration
mandate” requjres that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities,

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances wheré recipients or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g,, homeless veterans
with families must be admitted,
Similarly, housing may be limited 1o
domestic violence victims and their .
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.

Section 578.93(b)(3) states that
housing may be limited to families with

children.
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Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedroors
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex. :

Further, §§578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when profects providing
sober housing may exclude persons.

HUD’s Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Ssction
578,93(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or.executive order to a specific
subpopulation, the housing may be
limited to that subpopulation,

Seaction 578.93(br))[7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailad
explanation of the regulatory provision,
along with a few examples.

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains ths
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to mest the needs of hard-to-
reach homeless persons, Howsver,

§ 578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability, Below
are general examples to offer guidance
on this subsection, Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or subcategory of
disability, While these general
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.

One clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
~ medication management, The recipient
or subrecipient may establish a
preferencs for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for’
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual,

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Gare funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
aligibility for the project to persons with
HIV/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS. .

In another example, a private,
nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and

rovides services'including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied. ‘

Section 578,93(e) incorporates the
“preventing involuntary family
separation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,

Specific request for comment. HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement, HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement,
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement Jocally to describe their
methods for use in HUD’s technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve pérsons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income,

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint -
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart Gj

Technical assistance, The purpose of
technical agsistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emorgency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule,
technical assistance means the transfer

ATTACHMENT ovvere G

PAGE ., )0..... OF ..%1.... PAGES

of skills and knowledge to entities that
may nesd, but do not possess, such
gkills end knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and tralning and related costs,

Therefore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule.
Because these recordkeeping
requirements alroady went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements, Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of “at risk of
homelessness’’ and these requirements
can be found in § 576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011: Because the documentation
requirements pertaining to ‘‘at risk of
homelessness” were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
{24 CFR 92.508) and other HUD
regulations,

%ncluded along with these changes are
new or expanded requirsments
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any

indivi uaf or family who applies for
and/or receives Continuum of Care
assistance,

Grant and projsct changes, The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approvel, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient,
Additionally, the interim rule provides

_contingencies that must be met before
HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records.

Sanctions, The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds, These
revisions draw from the requirements at
24 CFR 86,43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal, Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be decbligated and returned
to HUD, -

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

111, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being, When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clauss, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations,

IV, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Gare
program, HUD is amending the
following regulations, which reference
the Shelter Plus Gare Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program, These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part b, subpart F, specifically,
§ 5,601 (Purpose and Applicability),
paragraphs (d) and (s) of this section;

§ 5.603 (Definitions), specifically the
definition of “Responsible Entity;”
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically § 58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section,

V. Justification for Interim Rulemaking

In"accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.? Notice and public

2The Administrative Procedure Acl (5 U.S.C,
Subchapter 11} (APA), which governs federal
rulemaking, provides in section 553(a) thal matlers
{nvolving a milltery or foreign affalrs function of the
United States or & mattier relating to federal agency
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procedures may be omitted, however, if
HUD determines that, in a particular

. case or class of cases, notice and public

comment procedure are ‘“‘impracticabls,
unnecessary, or contrary to the public
interest.” (See 24 CFR 10,1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.?® Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub, L, 112~
65, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.693 billion
for the Continuum of Care and Rural
Housing Stability programs, Whils
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Gongress increased tfunding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112~
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish af least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding.” (See Conf, Rpt. at
page 3189, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, firft, of a proposed rule. As

management or personnel or to public property,
loans, grants, benefiis, or contracts are exempt from
the advance notice and public comment
roquirement of sections 563(b) and (o) of the APA,
In its regulations in 24 CFR 10.1, HUD has walved
the exemption for edvance notice and public
comment for matters that relate to public proparty,
loans, grants, benefils, or contracts, and has
commilted lo underiake notice end comment
rulemaking for these matters,

2 Although HUD's regulation in 24 CFR 10,1
provide that HUD will involve public participation
in its rulemaking, this regnlation also provides that
notice and public procedure will be omitted if HUD
determines in a particular case or class of cases that
notlce and public procedurs are impracticable,
unnecessary, or conlrary {o the public interest,
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Gare Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
progeam, The HEARTH Act
consolidated thess three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule,

V1, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
{Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order, Executive Order 13563
(Improving Regulations and Regulatory
Review) dirscts executive agencies to
analyze regulations that are “‘outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a "'significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD’s long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Gars, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program, As
discussed in thie preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (ses, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845), In
consolidating these three compstitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possibls,
through 1ts administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date, Given the transition
from administrative operation of the
Continuum of Gare program to statutory
operation of the Continnum of Care
program, this interim rule would also
have no discernible impact upon the
gconomy.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276, 451 7th Street SW,, Washington,
DG 20410-0500. Due to sscurity
measures at the HUD Headquarters
building, please schodule an
appointment to review the docket file by
calling the Regulations Division at 202-
708-3056 (this is not a toll-free
number), Individuals with speech or

" hearing impairments may access this

number via TTY by calling the Federal
Relay Service at 800-877-8339,

Environmental Impact

A Finding of No Significant Impact
{FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.G,
4332{2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 6 p.m. weekdays in the Regulations
Division, Office of General Counssl,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 204100500, -
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202~
708-30556 (this is not a toll-free
number), mdividuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1985 (2 U.8.C, 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector, This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory F;lexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory '
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatori\; provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Gare program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them

. on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome, Therefors, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities,
Notwithstanding HUD’s

determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD

spacifically invites comments regarding
any less burdensome alternatives to this
rule that will mest HUD's objectives as
described in this preamble.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

REPORTING AND RECORDKEEPING BURDEN

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency mests the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 .(44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

The burden of the information
collections in this interim rule is
estimated as follows:

Response "
Number of Total annual | Burden hours | Total annual
Information collection respondents f(:’\g"rggg responses | per response hours
§578.5(a) Establishing the CoC 450 1 450 8.0 3,600
§578,5(b) Establishing the Board ......... 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoC Meetings .....merensisssnine 450 2 900 4.0 3,600
§578.7(a)(2) invitation for New Members e 450 1 450 1.0 450
§678.7(a){4) Appolnt COMMILOBS ..vvusivsramsisminsrsrsrsiraseres 450 2 900 0.5 450
§5678.7(a)(5) Governance Chaner ... 450 1 450 7.0 8,150
§578.7(a){6) and (7) Monitor performance and evaluation 450 4 4560 9.0 4,050
§578,7(a)(8) Centralized or coordinated assessmenl sys- . .

L0 oeisraniirenemiiniosinns reens o . 450 1 450 8.0 3,600
§578,7(a)(8) Wntlen standards .. 450 1 450 5.0 2,250
§578.7(b) Designate HMIS ...c.cuvimimiminnermmesaimmseseens 450 1 450 10.0 4,600
§578.9 Application for funds ... 450 i 460 180.0 81,000
§578.11(c) Develop CoG plan ... 450 1 450 ‘9.0 4,080
§578.21(c) Satislying condmons ............ 8,000 1 8,000 4.0 32,000
§578.23 Execuling grant agreements . 8,000 1 8,000 1.0 8,000
§578.35(D) APPOAI—S010 .r.evrvnransivessersmssirserens . 10 1 10 4.0 40
§578.35(c) Appeal—denied or decreased fundlng 15 i 16 1.0 15
§578.35(d) Appeal—compeling CoC .....oomiemmsmrers 10 1 10 5.0 50
§578.35(e) Appeal-—Consolidated Plan cerﬂﬂcaﬂon . 5 i 5 2.0 10
§576.49(a)—Leaging exceplions ....uu. s 5 i 5 1.5 7.6
§578.65 HPC Standards ., [T TR NN 20 1 201 - 10.0 200
§578.75(a)(1) State and local requlremenls—appropnate

88IVice Provision ... [ N o 7,000 1 7,000 0.5 3,600
§578.75(a)(1) State and local requlrements—houslng

(o] [-1: S TN , 20 1 20 3.0 60
§ 5678, 75(b) Houslng quamy slandards 72,800 2 145,600 1.0 145,600
§578.75(b) Suitable dwelling size . 72,800 2 145,600 0,08 11,648
§ 578.75(C) MBAIS ..cuniniiimmicinmeemininmanimmsmsesmsssersns 70,720 1 70,720 0.5 35,360
§578.75(s) Ongoing assessment of supponlve servlces 8,000 1 8,000 1.6 12,000
§578.75(f) Resldential SUPBIVISION ...weweimscirismesaneen 6,600 3 19,800 0.76 14,850
§678,75(g) Participalion of. homelass lndlvlduals 11,500 -1 11,500 1.0 11,500
§578,75(h) Supportive service agreements ............ 3,000 100 30,000 0.5 15,000
§678,77(a) Signed leases/occupancy agreements ... 104,000 2 208,000 1.0 208,000
§578.77(b) Calculating occupancy charges ... 1,840 200 368,000 0.75 276,000
§ 578,77(c) Calculating rent ..., 2,000 200 400,000 0.75 300,000
§578.81(a) Use restriction .. 20 1 20 0.5 10
§578.91(a) Termination of assl anc 400 1 400 4.00 1,600
§578.91(b) Due process for termination of assistance 4,500 1 4,500 3.0 13,600
§ 578.95(d)—Confllct-of-Interest exceptions ...... pevssarre 10 1 10 3.0 30
§678.103(a)(3) Documenting homelessness ... o 300,000 1 300,000 0.26 75,000
§578.103(a)(4) Documenting at risk of homelessness ....... 10,000 1 10,000 0.25 2,500
§578.103(a)(5) Documenting imminent threat of harm ....... 200 1 200 0.5 100
§ 678.103(a)(7) Documenting program particlpant records 350,000 8 2,100,000 0.26 526,000
§578.103(a)(7) Documenting case management ...... - 8,000 12 086,000 1.0 96,000
§578.103(a)(13) Documenting faith-based actlvities " 8,000 1 8,000 1.0 8,000
§ 678,103(b) Confidentlality procedures ..... 11,600 1 11,600 1.0 11,600
§ 578.105(a) Grant/project changes—UFAs ...... 20 2 40 2.0 80
§578.105(b) Grant/project changes—multiple projec appll

cants ..., Vervsrerrens [T, P RN wesesronnenans 800 1 800 2.0 1,600

Total v [ET PN v PTITN ETOTN o [ oo | i | osonaaonneess 1,921,710.5
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In accordance with § CFR
1320,8(d){1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary

for the proper performance of the
functions HUD, including whether the
information will have practical utility;

{2) Evaluate the accuracy of HUD's
astimate of the burden of the proposed
collection of information;

(8) Enhance the quality, utility, and
clarity of the information to be
collacted; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of dppropriate automated collection
tachniques or ofher forms of information
technology; e.g., permitting electronic
submission of responses,

Interested persons are invited to
submit comments ragarding the
information collection requirements in
this rule, Comments must refer to the
proposal by name and docket number
(FR-5476-1-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DG 20503, Fax: (202) 395—
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Honsing and Urban
Development, 451 Seventh Strest SW.,
Room 7233, Washington, DC 20410~
7000,

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at hitp://www.regulations,gov, HUD
strongly encourages commenters to
siibmit comments electronically,
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD {0 make them immediately
available to the public, Comments
submitted electronically through the
http:/fwww.regulations.gov Web site can
be viewed by other commenters and
interested members of the public,
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program-—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows;

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec,
§78.1 Purpose and scope.
§78.3 Definitions,

Subpart B—Establishing and Operaling a
Continuum of Care :

578.6 Establishing the Gontinuum of Care,

578.7 Responsibilities of the Continuum of

Care.
578.9 Preparing an application for funds,
578,11 Unified Funding Agency.
578,13 Remedial action,

Subpart C—Application and Grant Award
Process

578.15 Eligible applicants,

578.17 Overview of application and grant
award process.

578,19 Application process,

678.21 Awarding funds,

578,23 Executing grant agreements,

578.26 Site control,

578,27 Consolidated plan.

578.29 Subsidy layering.

578.31 Environmental review.

578,33 Renewals,

578,35 Appsal.

Subpant D—Progrém Components and
Eligible Costs ‘

578,37 Program components and uses of
assistance,

578,39 Continuum of Care planning
activities,

678,41 Unified Funding Agency costs.

§78.43 Acquisition,

578.456 Rehabilitation,

578.47 New construction,

578.49 Leasing,

578.561 Rental assislance,

578,53 Supportive services,

578,66 Operating costs. )

578.67 Homeless Management Information
System,

578,69 Project administrative costs.

578.61 Relocation costs,

578.63 Indirect costs,

Subpart E—High-Performing Communities

578.85 Standards.

578,67 Publication of application.
578.69 Cooperation among entities,
578.71 HPC-eligible activities,

Subpan F—Program Requirements

578,73 Matching requirements.

578,76 General operations,

578.77 Calculating occupancy charges and
rent,

578,79 Limitation on transitional housing,

578.81 Term of commitment, repayment of
grants, und prevention of undue benefits,

578.83 Displacement, relocation, and
.acquisition,

578.85 Timeliness standards,
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578.87 . Limitation on use of funds,

578,89 Limitation on use of grant funds to
serve persons defined as homeless under
other federal laws,

578,01 Termination of assistance to
program participants. .

§78.83 Fair Housing and Equal
Opportunity,

578,95 Conflicts of interest.

578,87 Program income,

578.08 Applicability of other federal
requirements.

Subpart G—Grant Administration
578,101 Technical assistance,
578,103 Recordkesping requirements,
578,105 Grant and project changes.
578.107 Sanctions.
578.108 Closeout,

Authority: 42 U.S8.C, 11371 et seq., 42
U.S.C. 3535(d).

Subpart A—General Provisions

§578.1 Purpose and scope,

(a) The Continuum of Care program is
authorized by subtitle G of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.8.C. 11381-11389).

{b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

{2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness; :

(8) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencing
homelessness. )

§578.3 Definitions.

As used in this part;

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.8.C, 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annnal basis wheh renewed. It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum,
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At risk of homelessness. (1) An
individual or family who:

(i) Has an annual income below 30
percent of median family income for the
area, as determined by HUD; -

(if) Does not have sufficient resources
or support networks, e.g,, family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless” definition in this section;

and :

{iii) Meets ons of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B) Is living in the home of another
because of economic hardship;

(G) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not.paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupancy
or efficlency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S. Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution}; or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as “homeless” under this
section, but qualifies as “homeless’
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.8.C,
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C. 9832(11)), section
41403(6) of the Violence Against

-Women Act of 1994 (42 U,8.C. 14043e—~
2(6)), section 330(h)(5)(A) of the Public
Health Service Act (42 U,8.C.
254b(h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S.C,
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

{3) A child or youth who does not
qualify as “homeless’ under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment systemn means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families sseking housing or services, is
well advertized, and includes a
comprehensive arid standardized
assessment tool.

Ghronically homeless. (1) An
individual who:

{i) Is homeless and lives in & place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(ii) Has been home%ess and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continnously for at
least one year or on at least four separate
occasions in the last 3 years; and

(ii1) Can be diagnosed with one or

~muore of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 80 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(8) A family with an adult head of
housshold (or if there is no adult in the
family, a minor head of household) who
maeets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Cars to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum,

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Gare and Continuum
means the group organized to carry out
the responsibilities required under this

B
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C,
16002):

(1) A severe, chronic disability of an
individual that—

‘(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(i1) Is manifested before the individual
attains age 22;

(iii) Is likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
languags;

(C) Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living;

{G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1){d) through (v) of the definition of .
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government.

Emergency shelter is defined in 24
CFR part 576.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a ligh-
performing community by HUD,

Homeless means: ‘

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning;

(1) An individual or family with a
primary nighttime residence thatisa -
public or private place not designed for
or ordinarily usedp as a regular sleeping

_accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privatsly
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iii) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(ii) No subsequent residence has been
identified; and

(iii) The individual or family lacks the
resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(i) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.8.C. 5732a),
section 837 of the Head Start Act {42
U.8.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.8.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.8.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C, 1786(b)), or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.8.C, 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(i11) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

iv} Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a.
disability; or two or more barriess to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family who!

(i) Is fleeing, or is attempting to flee,
domestic violence, dating violencs,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
place within the individual’s or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

(i1) Has no other residence; and

(1ii) Lacks the resources or support
networks, e.g., family, friends, and faith-

based ‘or other social networks, to obtain

other permanent housing,

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD,

HMIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.
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Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of Jenuary or at
such other time as required by HUD.

Private nonprofit organization means

an organization; .

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; _

(2) That has a voluntary board; .

(3) That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with genserally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance,

A private nonprofit organization does
not include governmental organizations,
such as public housing agencies.

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a grant agreement with HUD.

Safe haven moans, for the purpose of
defining chronically homeless,
supportive housing that meets the
following;

(1) Serves hard to reach homsless
persons with severe mental iliness who
came from the streets and have been
unwilling or unable to participate in
supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspecified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents,

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Gommonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project,

Transitional housing means housing,
where all program’ participants have
signed a lease or occupancy agreement,
the purposs of which is to facilitate the
mavement of homeless individuals and

families into permanent housing within

24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organizetion whose
primary mission is to provide services
to victims of domaestic violencs, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered women’s shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care,

(a) The Continuum of Care,
Reprasentatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part, Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b} The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§ 678,95(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homeless or
formerly homeless individual,

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b} of this section,

§578,7 Responslbiiities of the Continuum
of Care,

(a) Operate the Continuum of Care.
The Continuum of Care must;

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years; ’

(4) Appoint additional committees,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requiroments as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

{6) Consult with recipients and
subrecipients to establish performance
{argets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;

(7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the noods
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violencs, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
astablished by HUD by Notice.

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance. At a
minimum, these written standards must
include:

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

ii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
receiving rapid rehousing assistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

{vi) Where the Continuum Is
designated a high-performing
community, as described in subpart G of
this part, policies and procedures set
forth in 24 CFR 576,400(e)(3)(vi),
(e)(3)(vii), (e)(3)(viii), and (e)(8)(ix).

{b) Designating and operating an
HMIS. The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(AMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS. :

(4) Ensure consistent participation of
rocipients and subrecipients in the
HMIS; and

{5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

(c) Continuum of Care planning, The
Continuum must develop a plan that
includes:

(1) Goordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families, At
a minimum, such system encompasses
the following:

(i) Outreach, engagement, and
assessment;

{ii) Shelter, housing, and supportive
services;

(ii1) Prevention strategies.

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area that meets the following
requirements:

i) Homeless persons who are living in
a place not designed or ordinarily used
as a regular sleeping accommodation for
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humans must be counted as unsheltered
homeless persons,

(ii) Persons living in emergency
shelters and transftional housing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice.

() Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Gonsolidated Plan(s)
within the Continuum’s geographic
area;

(5) Consulting with State and local
government Emergancy Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

§578.9 Preparing an application for funds.

(a) The Continuum must:

(1) Design, operate, and follow a
collaborative progess for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 578,19 of this subpart;

{2) Establish priorities for funding
projects in the geographic ares;

(3) Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i) If more than ons application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;

(i) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Gontinuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application. -

§576.11 Unified Funding Agency.

(a) Becoming a Unified Funding
Agency, To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continuum,

{b) Criteria for designating a UFA,
HUD will consider these criteria when
deciding whether to designate a
collaborative applicant & UFA;

(1) The Continuum of Care it
represents meets the requirements in
§678.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84,21
(for nonprofit organizations) and 24 CFR
86,20 (for States);

{3) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria a§ HUD may
establish by NOFA., i

(c) Requirements. HUD-designated
UFAs shall:

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area,

{2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, ,

{3) Require subrecipients to establish
fiscel control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars.

{4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§578.13 Hemedlal actlon.

(a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3} Accepting applications from other
eligible applicants within the
Continuum'’s geographic area.

(b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them -
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578,15 Eligible applicants.

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants,

(b) Designation by the Continuum of
Care, Eligible applicant(s) must have
beon designated by the Continuum of
Care to submit an application for grant
funds under this part, The designation
must state whether the Gontinuum is
designating more than one applicant to
apply for funds and, if it is, which
ap{Jlicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collahorative
applicant,

¢) Exclusion, For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578.17 Overview of application and grant
award process.

(a) Formula, (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD .
will publish, on its Web site, the
Preliminary Pro Rata Need (FPRN)
assigned to meiropolitan cities, urban
counties, and all other counties,

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA, That amount is
calculated by:

(i) Determining the total amount for
the Contimuim of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

Ei) grom the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

{iii) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs. ,

(3) PPRN is calculated on the amount
determined under paragraph (a)(2) of
this section by using the following
formula:

ATTACHMENT wee-Senninns

pace L. oF ...X]... PAGES



Federal Register/Vol, 77, No, 147/Tuesday, July 31, 2012/Rules and Regulations °

45447

(i) Two percent will be allocated
among the four insular areas {American
Samoa, Guam, the Gommonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

1) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004.

(iii) The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the CDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto
Rico,

{4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional 1o
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reducs,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care, HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b) Caleulating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for sach
. metropolitan city, urban county, other
county, and insular area claimed by the
Contimuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part §79,

(2) Establishing renewal demand.
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Gontinunm
eligible to apply for renewal in that
fiscal year’s competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes,

(3) Establishing FPRN., The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

{4) Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing; operating and
rental assistance line iterns based on
changes to FMR; and available bonuses,

§578.19 Application process.

(a) Notice of Funding Availability,
After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4,

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary, At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

' §57é.21 Awarding funds,

(a) Selection, HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

{(b) Announcement of awards, HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards, Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant,

(c) Satisfying conditions, HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it,
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility

. must be completed within 12 months of

the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by HUD for up to 12
adri,itional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements,

(a) Deadline, No later than 46 days
from the date when all conditions are

" satisfied, the recipient and HUD must

execute the grant agreement,

(b) Grant agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum, If
& Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any,
These two grants will cover the entire
goographic area, A default by the
recipient under one of those grant
agreements will also be a default under

" the other,

(3) Unified Funding Agencies, If a
Continuum is'a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grants will cover the entire .
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other,

(¢) Required agreements, Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
678; .
(2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD; :

(3} To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment, .
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4) To require certification from all
subrecipients that:

T
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(i} Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(ii) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

_({if) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; ]

iv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part G of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

{v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

{vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting .
principles, if the recipient is a UFA;

(6) T'o monitor subrecipient match
and report on match to HUD;

(7} To take the educational needs of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) To monitor subrecipients at least
annually; .

(9) To use the centralized or
coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Gare’s centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or ’
coordinated assessment system that

mests HUD’s minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;

and

(12) To comply with such other terms
and conditions as HUD may establish by
NOFA,

§578,26 Site control,

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
exacute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals -
or families served or for supportive
services provided at sites not operatgd
by the recipient or subrecipient,

{b) Evidence. Acceptable evidence of
site control is a deed or lease. If grant
funds will bs used for acquisition,
acceptable evidencs of site control will
be a purchase agreement. The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, '

{c} Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U.S8.C. 42
to finance a project must prove to HUD's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site.

(i?’l‘o have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 61
percent controlling interest in that
general partner,

(i1) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the projeat site throughout the 16-
year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578,27 Consolidated plan.

{a) States or units of general local
government, An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located, Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.

(b) Other applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 578.35.

(c) Timing of consolidated plan
certification submissions, The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA, '

§578.29 Subsldy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3545) and 24 GFR part 4, subpart
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities. HUD’s
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§578.31 Environmental review.

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
propérty, any environmental review
required by 24 CFR part 60, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement,

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§576.33 Renowals.

(a) In general, Awards made under
this part and title IV of the Act, as in
offect before Angust 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period, To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of

-this part, and must submit the request
within the time frame established by
HUD,

(b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations,

{c) Assistance available, (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(i) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding pericd
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance; up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR,

(d) Review criteria, (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under thé
Supportive Housing Program,

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renswals made
after August 30, 2012 will be described
in the NOFA,

(e) Unsucasssful projects, HUD may
renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite Eaving been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
excead more than one year and will be
under such conditions as HUD deems
appropriate,

(f) Annual Performance Report
condition., HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

{1) The recipient fails to timely
submit 8 HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable.or shows
noncompliance with the requirements
of the grant and this part,
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§578.35 Appeal.

(a) In general. Failure to follow the
procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants. (1) Who may
appeal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum o HUD,

(2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application, ,

3) Deadline for submitting proof, No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice,

{4) Response from the Continuum of
Care, The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may réquire, with a copy to the solo
applicant,

) Decision, HUD will notify the solo
applicant and the Continuum of its .
decision within 60 days of receipt of the
Continuum’s response,

(6) Funding. If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future, HUD may also reduce the
award to the Continuum’s applicant(s}).

(c) Denied or decreased funding, (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD’s receipt of the
written appeal, HUD will reverse a
decision only when the appligant can
show that HUD error caused the denial
or decreass,
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(8) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds,

(d) Competing Continuums of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest totel
score, No projects will be funded from
the lower scoring Continuum, No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded,

2} Who may appeal, The designated
applicant{s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 45 days of the date of HUD’s
announcement of the award,

(3) Decision. HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD’s
receipt of the written appeal. HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial. '

(e) Gonsolidated plan certification, (1)
In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

(2) Procedure, The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:

(i) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Gonsolidated Plan in
accordance with 24 CFR 91,500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Gonsolidated Plan.

(8) Jurisdiction response. The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the

appeal,

&) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD's receipt of the jurisdiction’s

response, As part of its review, HUD
will consider: . '

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate.

(i) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction,

Subpart D—Program Components and
Eligible Costs - '

§578.37 Program components and uses of
asslstance.

(a) Continuum of Gare funds may be
used to pay for the eligible costs listed
in §5678.39 through § 678,63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components, All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 578.87(c). The eligible
program components are:

(1) Permanent housing (PH),
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be vused
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,
PH includes: ‘

(i) Permanent supportive housing for
persons with disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to mest
the needs of the program participants
must be made available to the program
participants,

(i1) Rapid rehousing, Continuum of
Care funds may provide supportive
services, as set forth in § 578,53, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in §578.51(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing, When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578.51(a)(1), but not
§678.51(a)(1)(i) and (ii); (a)(2); (c) and
{f) through (i); and (1)(1). These projscts:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
perticipant must pay.

(B) May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
{excluding telsphone) established by the
public housing authority for the area in
which the housing is located,

{C) Limit rental assistance to no more
than 24 months to a household.

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops. v

(E) Must re-svaluats, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistence that the program
participant needs to retain housing. The
recipient or subrecipient may require
sach program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other
circumstances (e.g,, changes in ’
household composition) that affect the
program participant’s need for
assistance, When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet wi?h a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt

ppae
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from this requirement if the Violence
Against Women Act of 1994 (42 U,S.C,
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C,
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services,

(2) Transitional Housing (TH),
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH, Grant funds may be used
. for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive setvices.

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, SSO includes strest
outreach,

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.567,

(6) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,106 and 24 CFR 576,108, that are
necessary to prevent an individual or
family from becoming homeless.

{b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578.39 through §578.63 when
used to: -

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(8) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in §578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

R’S Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

83% Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care,

{c) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portien of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578.39 Continuum of Care planning
actlvities,

* {a) In general. Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
- (8) Participating in the consolidated
plan(s) for the geographic area(s).

(b) Continuum of Care planning
activities. Eligible planning costs
include the costs of;

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement, -
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continuum of Care
system;

(4) Evaluating the outcornes of
projects for which funds are awarded in
the geographic ares, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collsction as required by
HUD.

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
réquirements are eligible, :

§578.41 Unlfied Funding Agency costs.
(a) In general. UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.
(b) UFA costs, UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care

program,

(5 Monitoring costs, The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§578.43 Acquisition,

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons,

§578.46 FRohabllitation.

(a) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) EIigig]e costs, Eligible
rehabilitation costs include instailing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards,

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property.
§578.47 New construction,
(a) Use, Grant funds may be used to;
(1) Pay up to 100 percent of the cost
of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
"with that construction, for use as
housing,

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition,

83) Ineligible costs. Grant funds may
not be used for new construction on
leased property,

§678.49 Leasing.

(8) Use. {1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the parinership owns the
structure, unless HUD authorized an
exception for good cause,

(2) Any request for an exception must
include the following: ‘

(i) A description of how leasing these
structures is in the best interest of the
program;

(ii) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(ii1) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and steff who work for
both the landlord and tenant.

(b) Requirements, (1) Leasing
structures, When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space, In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
servico cost, -

(4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may bé provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

5) Occupancy ugreemenis and
sitbleases. Occupancy agresments and
subleases are required as specified in
§578.77(a),

(6) Calculation of occupancy charges
and rent, Occupancy charges and rent
from program participants must be
calculated as provided in § 678,77,

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§578.97,

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title 1V, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project, Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
betwseen the program participant and
the landowner or sublessor, Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§578.51 Rental assistance,

(a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources,

(1) The rental assistance may be short-
term, up to 8 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administersd in accordantce
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section.

(ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent,

(b) Rental assistance administrator.
Rental assistance must be administersd

. by a State, unit of general local

government, or a public housing agency,

(c) Tenant-based rental assistance.,
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside,
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

{1) Up to b years worth of rental
assistance may be awarded to a project
in one competition,

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area,

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violencs,
dating violence, sexual assault, or
stalking, and who reasonably believe
they aro imminently threatened by harm
from further domestic violencs, dating
violence, sexual assault, or stalking
{(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violencs), if they remain in the assisted
unit, and are able to document the *
violence and basis for their belief, may
retain the rental assistance and move to
a different Continnum of Gare
geographic area if they move out of the
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assisted unit to protect their health and
safety,

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization, A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as & public
nonprofit organization, Program
participants must reside in housing
owned or Jeased by the sponsor, Up to
5 yéars worth of rental assistance may
be awarded to a project in one
competition, :

(e} Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to leass the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move, Up to 15 years
of rental assistance may be awarded in
one competition, )

{f) Grant amount, The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period, The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(8) Rent reasonableness, HUD will
only provide rental assistance for a unit
if the rent is reasonsable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant’s request for
rental assistance in each grant is an
sstimate of the amount needed for rental
assistance. Recipients will make draws
from the grant fands to pay the actual
costs of rental assistance for program
participants.

(2) For tenant-based rental assistance,
on demonstration of need:

(i) Up to 256 percent of the total rental
assistance awarded may be spent in any
year of a 5-year grant term; or

(ii) A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
6-year period.

(3) A recipient must serve at least as
many program participants as shown in
its application for assistance.

(4?If the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or

‘subrecipients may use the excess funds

for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancfes, If a unit assisted under

this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month

in which the unit was vacated, unless
occupied by another eligible person, No
additional assistance will be paid until
the unit is occupied by another eligible
person, Biief periods of stays in
institutions, not to excesd 90 days for
each occurrence, are not considered
vacancies, -

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits & housing umit.

(k) Resident rent, Rent must be
calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§678.97, ’

(1) Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leages must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party,

(2) Initial lease for transitional
housing. Program participants in -
transitional housing must enter into a
lease agreement for a term of at least one
month, The lease must be automatically
renswable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months;

§578.63 Supportive services.

(a) In general. Grant funds may be
used to pay the eligible costs of
supportive services that address the
special needs of the program
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participanis. If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenancs, repair,
bullding security, furniture, utilities,
and equipment are sligible as a
supportive service.

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing, '

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly. :

(b} Duration. (1) For a transition
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projeats must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once
per month as set forth in
§ 578,37(a){1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.

(c) Special populations. All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violencs, sexual assault, or stalking.

(d) Imeligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds, Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not sligible costs,

(e) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by § 578.53(a)(2) are eligible
costs,

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.
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(3) Case management, The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
sligible costs, Component services and
activities consist of:

(1) Counseling;

(ii) Developing, sscuring, and
coordinating services;

(1ii) Using the centralized or
coordinated assessment system as
required under § 578.23(c)(9).

?iv) Obtaining federal, State, and local
benefits;

(v) Monitoring and evaluating

rogram participant progress;

(vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with-
victims of domestic violence, dating
violence, sexual agsault, and stalking;

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. '

(4) Child care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.

{1} The children must be under the age
of 13, unless they are disabled children,

(ii) Disabled children must be under
the age of 18,

{iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be
eligible, .

5) Education services. The costs of
improving knowledge and basic
educational skills are eligible,

(i) Services ipclude instruction or
training in consumer education, health
education, substance ebuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED). -

(if) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources,

{6) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(1) Learning skills include those skills
that can be used to secure and retein a
job, including the acquisition of
vocational licenses and/or certificates.

(i1) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

(F) Referral to community resources,

(7) Food. The cost of providing meals
or groceries to program participants is
eligible,

8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible,

(i) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements,

(ii) Other eligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants;

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing,

(1) Bligible subject matiers are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domaestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding '
criminal warrants,

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counssling,

(iii) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees' salaries and
other costs necessary to perform the
services,

{iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible, Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parsnt
training.

" {11) Mental health services. Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals,
Component services are crisis
interventions; counssling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems,

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
profaessionals including:

(i) Providing an analysis or
assessment of an individual’s health
problems and the development of &
treatment plan;

(i) Assisting individuals to
understand their health needs;

(ii1) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

{iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

(v) Provision of appropriate
medication;

(vi) Providing follow-up services; and

{vii) Preventive and noncosmetic
dental care,

(13) Outreach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

g) Eligible costs include the outreach
worker's transportation costs and a cell
phone to be ussd by the individual
performing the outreach,

(i1) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Care,

(14) Substance abuse treatment
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible. .

(16) Transportation. Eligible costs are:

(i) The costs of program participant’s
travel on public transportation or in a
vehicld provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.

(ii) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

{iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi) If public transportation options
are not sufficient within the area, the
recipient may meke a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, modsels, and types); .

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participants to

share In the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance,

(16) Utility deposits, This form of
assistance consists of paying for utility
deposits, Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (g)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(1) The costs of labor or supplies, and
materials incurred by the recipient or
subrécipient in directly providing
supportive services to program
participants; and

(1) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578,55 Operating costs,

{a) Use, Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.

(b) Eligible costs. (1) The maintenance
and repair of housing;

(2; roperty taxes and insurance;

(3) Scheduled payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security For a structure
where more than 60 percent of the units

or area is paid for with grant funds;

(5) Electricity, gas, and water;
(6; Furniture; and .
(7) Equipment,

(c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease,

§578.57 Homeless Management
Informatlon System,

(a) E‘Ifgib]e costs, (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS -
designated by the Continuum of Gare,
including the costs of:

(1) Purchasing or leasing computer
hardware;

(ii) Purchasing software or software
licenses;

(ii) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

(v) Leasing office space; _

(vi) Paying charges for electricity, gas,
watser, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

{vii) Paying saleries for operating
HMIS, including: ‘

(A) Completing date entry;

(B) Monitoring and reviewing data
quality;

(G) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

(viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act; .
(ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. i

(2) If the recipient or subrecipient is
the HMIS Lead, it may elso use
Continuum of Care funds to pay the
costs of: '

(i) Hosting and maintaining HMIS
software or data;

(i) Backing up, recovering, or
repairing HMIS software or data;

(ii1) Upgrading, customizing, and
enhancing the HMIS;

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the
training,

(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements,

§578.69 Project administrative costs.

(a) Eligible costs, The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities. This doss not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through § 578,57, because those
costs are eligible as part of those
activities, Eligible administrative costs
include:

(1) General management, oversight,
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. Thess costs
include, but are not limited to,
necessary expenditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engaged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job
includes any program administration
assignments. The reciplent may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)()(A) through (G) of this
section,

(ii) Travel costs incurred for
monitoring of subrecipients;

(i1i) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
{but not purchase) of office space.

(2) Training on Continuum of Care
reguirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings,

(3) Environmental review. Gosts of
carrying out the environmental review
responsibilities under § 578,31,

) Sharing requirement, (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipients, -

(2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.

§678.61 Relocalion costs,

(8) In general, Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b) Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578,83. .

§578.63 Indirect costs.

() In general. Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A—-87
or A-122, as applicable,

{b) Allocation, Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable,

(c) Expenditure limits, The indirect
costs charged to an activity subject to an
expenditure limit under §§ 678.39,
578.41, and 578,69 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits,

Subpart E—High-Performing
Communities

§578.656 Standards.

(a) In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC), The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.

&)) Applying for HPC designation, The
application must be submitted at such

time and in such mannser as HUD may
require, must use HMIS data where
required to show the standards for
qualifying ere met, and must contain
such information as HUD requires,
including at a minimum:

“(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards
for HPCs.

{c) Standards for qualifying as an
HPC. To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable date generated by the
Continuum of Care’s HMIS that it meets
all of the following standards:

(1) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days, -
or the mean length of episodss of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(ii) Reduced recidivism, Of
individuals and families who leave
homelessness, less than 6 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families

- in similar circumstances who become

homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

(1i1) HMIS coverage. The Continuum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD's HMIS
requirements,

l%iv) Serving families and youth, With
respect to Continuums that served
homeless families and youth defined as
homsless under other federal statutes in
ﬁaragraph (3) of the definition of

omeless in § 576,2:

(A) 95 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
mesets both of the following standards:

{i) Community action, All the
metropolitan cities and counties within
the Conlinuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

(i1) Henewing HPC status. If the
Continuum was designated an HPC in
.the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community,

§578.67 Publication of application,

HUD will publish the application to
be designated an HPC through the HUD
Waeb site, for public comment as to
whether the Continuum seeking
designation as an HPG meets the
standards for being one,

§678.60 Cooperation among entities,

An HPC must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-eligible activitles,

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to -
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576,103 and 24 CFR 576,104, if
necessary to prevent the individual or
family from becoming homeless,
Activities must be carried out in
accordance with the plan submitted in
the application, When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistancs, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,500 apply.

Subpart F—Program Requirements

§578.73 Matching requirements.

(a} In general, The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind
contributions from other sources. For
Continuuin of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients that are UFAs or are the solo
recipient for their Continuum, may
provide meatch on & Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71, .

(b) Cash sources. A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

(c) In-kind contributions, (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578,71, .

(2) The requirements of 24 CFR 84.23
and 86.24 apply. '

(8) Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services,
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization, If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same lebor market,

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
spscific service to ba provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(i) During the torm of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§578.76 General operations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must mest State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

" occupie

of structure) of the International Code
Council.,

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

(b) Housing é)uah’ty standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQQS) under 24 CFR 982.401
of this title, except that 24 CFR
882.401(j) applies only to housing

(i by program participants
recoiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply, For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apFly. .

1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size, The
dwelling unit must have at least one
bedroom or living/sleeping room for
each two persons.

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.

(2} If household composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services,

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents,

(e) Ongoing assessment of supportive
services. To the extent practicable, each
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project must provide supportive
sorvices for residents of tﬁe project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availabilily of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate,

() Residential supervision. Eac
recipient and subrecipient of agsistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents,

(g) Participation of homeless
individuals. (1) Bach recipient and
subrecipient must provide for the

' Earticipation of not less than one

omeless individual or formerly

homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrocipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part, This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions,

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project,

h) Supportive service agreement,
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program,
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a'
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program.

(i) Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member, For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
death, long-term incarceration, or long-

‘term institutionalization.

§578.77 Calculating occupancy charges
and rent.

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing, .

(b} Galculation of occupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing, However, if
ogecupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly -
income; or

(8) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
meset the family’s housing costs, the
portion of the payments that is
designated for housing costs,

(4) Income, Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a), Recipients
and subrecipients must examine a
program participant’s income initially,

- and if there is a change in family

composition {e.g., birth of a child) or a.
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly, o

(c) Resident rent. (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.8.C. 1437a(a)(1)).

{ii)- Income of program participants
must be calculated in accordance with
24 CFR 6.609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
Jeast annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(8) Verification, As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment,

§6768.78 Limitation on transitional
housing, :

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a fransitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months,

§578.81 Term of commitment, repayment
of grants, and prevention of undue benefits,
(a) In general. All recipients and
subrecipients receiving grant funds for

acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordange with this part, for at least 15
years from the date of initial occupancy
or date of initial service provision,
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants

before receiving payment of grant funds.

(b) Conversion, Recipients and
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert & project for the direct benefit
of very low-income persons, The request
must be made while the project is
operating as homeless housing or
supportive services for homeless

ATTACHMENT .....%e..
PAGE ...3%2... OF .. 1.... PAGES




Federal Register/ Vol.l 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

45459

individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive:
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
serviges in the Continuum of Care’s
geographic area,

(c%T Repayment of grant funds, If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
- paragraph (b) of this section, If the

housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits,
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that recetved
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition.

(e) Exception, A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if;

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are used to
provide transitional or permanent
housing that meet the requirements of

_ this part;

(8) Project-based rental agsistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness,

§578.83 Displacement, relocation, and
acquisition,

(a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reesonable steps to
minimize the displacement of persoris
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. “‘Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking, ' .

(b) Temporary relocation. (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to

the building means the tenants are not

homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Gare program, When
a tenant moves for such a project under
conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.8.C, 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c} of this section,

(2) Existing Transitional Housing or
Permanent Housing Profects Assisted
Under Title 1V of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in § 678,79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)(iii)(D)
of this section). Any program ‘
participant who hes been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation :
assistance and payments consistent with
paragraph (c) of this section, Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided;

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(1) Appropriate advisory services,
including reasonable advance written
notice of: '

(A) The date and approximate
duration of the temporary relocation;

{B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)(i) of this saction. i

(c) Relocation assistance for displaced
persons. (1) In general, A displaced
person (defined in paragraph (c)(2) of
this section) must be provided
relocation assistance {n accordance with
the requirements of the URA and
implementing regulations at 49 CFR paxt
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act, Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means, This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.206(c)(2)({i)D).

(2) Displaced person. (i) For the
purposss of paragraph (c) of this section,
the term “displaced person’” means any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move fora
project, including any permanent move
from the real property that is made:

(A} After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §678.25(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move ocours after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578,25(b), if that ocours after the
application for assistance; or

C) Before the date described under
paragraph (c)(2)(i)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
pro]gect; or

(D) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant |
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
projeat; or

(ii) For the purposes of paragraph (c)
of this section, the term “‘displaced
person”’ means any person {family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property, .
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project, This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

(A) The program participant moves
after execution of the agresment
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is efther not eligible to
Teturn upon project completion or the
move occurs before the program
participant is provided written notice
offering the program perticipant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
lease {or ocoupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
& monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §678.77; or

(B) The program participant is
required to relocate temporarily, does
not return to the building or complex,
and any one of the following situations
0CCurs:

(1) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

(2) The program participant is not
eligible to return to the building or
complex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations occurs:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connsection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(3})Other conditions of the move are
not reasonable, v

(i) Notwithstanding the provisions of
paragraph (c)(2)(i) or {ii) of this section,
a person doss not qualify as a
“displaced person” if: :

(A) The pexrson has been evicted for

~ serlous or repeated violation of the

terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see §578.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increass) and the fact that
the person would not qualify as a
“‘displaced person” (or for any
relocation assistance provided under
this section), as a resuli of the project;

{C) The persan is ineligible under 49
CFR 24.2(a)(9)(i1));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction undet § 578,79; or

(E) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project.

{iv) The recipiont may request, at any
time, HUD's determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations, For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) end the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed -
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24,101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply lo any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs,

(e) Appeals. A person who disagrees
with the recipient’s (or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10), A low-
incoms person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards,

(a) In general. Recipients must initiate
approved activities and projects
promptly.

(b) Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards:

(1) Construction activities must begin
within 9 months of the later of signing ’
of the grant agreement or of signing an
addendum to the grant agreement -
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

(c) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
oligible activities commence,

§578.87 Limitation on use of funds.

(a) Maintenance of effort, No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.

(b) Faith-based activities. (1) Equal
treatment of program participants and
program beneficiariss. (i) Program
participants, Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation, Recipients and
. subrecipients of program funds shall
nol, in providing program assistancs,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

(ii) Bensficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate agafnst current or
prospective program beneficlaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. ,

(2} Separation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or pruselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
agsistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services,

(3) Religious identity, A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious belisfs, or religious character,
Such organization will retain its :
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religions activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law;
Among other things, faith-based
organizations may use space in their
facilities o provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols, In addition, a
Continuum of Care program-funded
religlous organization retains its
authority over its internal governancs,
and it may retain religious terms in its
organization’s name, selsct its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents,

(4) ,%Itemative provider, If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral, In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§578,103(a)(13), Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements, ‘

(5) Structures. Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

bs used for the acguisition,
construction, or rehabilitation of
structures only to the extent that those
siructores are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to'eligible activities in
accordance with the cost accounting
requirements applicable to the

. Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements,
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85), ' )

(6) Supplemental funds, If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segrogate the federal funds or
commingle them, However, if the funds
ars commingled, this section applies to
all of the commingled funds,

(c) Restriction on combining funds, In
a single structure or housing unit, the
following types of assistance may not be
combined;’

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new
construction;

(3) Short- or medium-term rental
agsistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or

{6) Rental assistance and operating,

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§578,89 Llimitation on use of grant funds
to serve persons defined as homsless
under other federal laws.

{a) Application requirement,
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576,2
must demonstrate in their application,
to HUD's satisfaction, that the use of

grant funds to serve such persons is an

equal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §576.2, To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth, :

(b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care’s geographic
area may be used to serve such persons,

(c) Exception, The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,

§678.91 Termination of assistance to
program participants.

(a) Termination of assistance, The
recipient or subrecipient may terminate
assistance to a program participant who
violales program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family,

(b) Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This

process, at 8 minjmum, must consist of: -

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and

(4) Prompt written notice of the final
decision to the program participant,

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases,

§578.93 Falr Housing and Equal
Opportunity. '

{a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable,

{b) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
parficular homeless subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following: :

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

{2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).

(3) The housing may be limited to

- families with children,

(4) 1f the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing,

(5) Sober housing may exclu%le
persons who refuss to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises,

{8) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation {e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases),

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the spetialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise.eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

{c) Affirmatively furthering fair
housing. A recipient must implement jts
programs in a manner that-affirmatively
furthers fair housing, which means that
the recipient must;

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special oufreach, and maintain records
of those marketing activities; '

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; end

(8) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws, )

(d) Accessibility and integrative
housing and services for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles Il and IT of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36), In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
inteprated setting appropriate to the
needs of persons with disabilities,

(e) Prohibition against involuntary
family separation. The age and gender
of a child undsr age 18 must not be used
as a basis for denying any family’s
admission to a project that receives
funds under this part.

§578.95 Conflicts of interest,

(a) Procurement, For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84,42 (for private nonprofit
organizations),

%b) Contimuum of Care board
members, No Continuum of Care hoard
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents,

(¢} Organizational conflict, An
organizational conflict of interest arises
when, becauss of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or whena °
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents, It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under §578,75(b) that the recipient,
subrecipient, or related entity owns.

(d) Other conflicts, For all other
transactions and activities, the following
restrictions apply:

1) No coveredy person, meaning a
person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interast or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, sither for him or herself or for
those with whom he or shie has

.immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure,

(2) Exceptions. Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(if) of this
section, provided that the recipient has
satisfactorily met the threshol
requirements of paragraph (d)(2)(ii) of
this section.

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest

_ policy; and

(B) An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies,

ii) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care progrem and the
effective and efficient administration of
the recipient’s or subreciplent’s project,
taking into account the cumulative
affect of the following factors, as
applicable:

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive bidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
rasponsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in -
paragraph (c)(1) of this section;

(& ether undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;

(F) Whether the person affected is a
member of a group or class of persons
intended to-be the benefictaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the

group or class; and
(G) Any other relevant considerations,

§578.97 Program income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity,

(b) Use, Progiam income earned
during the grant term shall be retained
by the recipiant, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income mg%r be
deducted from gross incomae to calculate
program income, provided that the costs
have not been charged to grant funds,

(c) Rent and occupancy charges,
Rents and occupancy charges collected
from program (;Jarticipants are program
income, In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.99 Applicabliity of other federal
requlrements.

In addition to the requirements set
forth in 24 CFR part b, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review, Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in §578.31,

(b) Section 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and
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{3) Must have established an
affirmative procurement program for the
procurement of recovereg materials
identified in the EPA guidelines,

{c) Transpurency Act Reporting,
Section 872 of the Duncean Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to,
report subawards made either as pass-
through awards, subrecipient awerds, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C: 3501 et seq.} may
apply to proposals under this part,
depending on the assistance requested,

Ea) Applicability of OMB Circulars,
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)—apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and -
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A-122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-based paint. The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851-4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H, J, K, M, and R
apply to activities under this program.

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Cirgular A
133, *'Audits of States, Local :
Governments, and Non-profit
Organizations.”

&) Davis-Bacon Act, The provisions
of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G—Grant Administration

§578.101 Technical assistance.

{a) Purpose, The purpose of
Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adapt and provide best practices in
housing and services for persons
experiencing homelessness.

(b) Defined, Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs,

{c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, sither directly by HUD staff
or indirectly through third-party
providers, .

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance.
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds,

§578.103 Recordkeeping requirements.
(a) In general, The recipient and its
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
1) Continuum of Care records, Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum

of Care:

(i) Evidence that the Board selected by
the Continuum of Care meets the
requirements of § 578.5(b);

ii) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every b years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

~ {iif) Evidence that the Continuum has
propared the application for funds as set
forth in §578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §678,105,
must kesp evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved,

3) Homeless status, Acceptable
evidence of the homeless as status is set
forth in 24 CFR 676.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “‘at risk of
homelessness” status of each individual
or family who receives Gontinuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belisf of
imminent threat of harm, For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violencs, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipiont or subrecipient of
assistance under this part must retain:

(i} Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.

(1) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violencs, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
medie posts; or a written certification by
the program participant to whom the
violence occurred or the head of

" household,

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income;

(i) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(ii) Source documents {e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;

- (iii) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
{e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or

(iv) To the extent that source
documents and third-party verification
are unobtainable, the written ~
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

(7) Program participant records, In
addition to evidence of “hormeless”
status or “‘at-risk-of-homelessness’’
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i) The services and assistance
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii)(F); and

{ii) Where applicable, compliance
with the termination of assistance
requirement in § 578.91,

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in § 578.75(b),
including inspection reports,

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, Therecipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
116CEsSary, .

(10) Match, The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578.73. The records
must indicate the grant and fiscal year
for which each matching contribution is
counted, The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs,

(11) Conflicts of interest, The
recipient and its subrecipients must
keep records to show compliance with
the organizational confliot-of-interest
requirements in §578,95(c), the -
Continuum of Gare board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§ 678,95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 678,95, and records
supporting exceptions to the personal
conflict-of-interest prohibitions,

(12) Homeless participation. The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under §578.75(g).

(13) Faith-based activities, The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under § 578.87(b),

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of théir marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

15) Other federal requirements, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578,99, as
applicable.

16) Subrecipients and contractors, (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all paymsnt
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.

(ii) TEe recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required,

{iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documernitation of compliance with the
procurement requirements in 24 CFR
85,36 and 24 CFR part 84,

(17) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD,

(b) Gonfidentiality. In addition to
meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure;

(1) All records containing protected
identifying information of any
individual or family who applies for -
and/or receives Continuum of Care
assistance will be kept secure and-
confidential; .

(2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(8) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

{c) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 yoars or the period specified below,
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program particlpant
was served; and .

(2) Where Continuum of Gare funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants,

(d) Access to records, (1) Federal
Government rights, Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
anthorized representatives, must have
the right of access to all books,
documents, papexs, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts,
These rights of access are not limited to
the required retention period, but last as
long as the records are retained, -

(2) Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding b years,
consistent with State and local laws
regarding privacy end obligations of
confidentiality and confidentiality
requirements in this part.

?e] Heports, In addition to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD; Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exception under § 578:81(e).

§678,105 Grant and project changes.

{a) For Unified Funding Agencies and
Continuums having only one recipient,
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant,

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having more than
one recipient, (1) The recipients or
subrecipients may not make any
significant changes td a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served. ,

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(c) Documentation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records,

§6578.107 Sanctions.

(a) Performance reviews. (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient, In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, andit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS, Where
applicable, HUD may also consider
relevant information pertaining to the

recipient’s performance gained from
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other sources, including citizen
comments, complaint determinations,
and litigation,

(2) If%-IUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrats,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation .
before payment and obtain HUD’s prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
program requirements,

(3) If the recipient fails to demonstrate
to HUDY's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b} of
this section, ’

(b} Remedial actions and sanctions,
Roemedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its,
adverse effects or consequences; and to
prevent its recurrence, '

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
nongompliance with program
requirements, including:

?i) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;

(ii) Establishing and folfowing a
management plan that assigns
responsibilities for carrying out the
remedial actions;

(iii) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
eligible activities or projects;

(%/) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
gither reallocating thoss funds to other
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subrecipients or returning funds to
HUD; and

(vii) Making matching contributions
before or as draws are made from the
recipient’s grant.

(Zs)HUD may change the method of
payment to a reimbursement basis.

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUD may continue the grant with
a substitute recipient of HUD's
choosing,

(5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be insligible. .

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities,

{7) HUD may reduce or terminate the
remaining grant of a recipient,

{8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available,

(c) Recipient sanctions. I the
recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b} of this section,

(d) Daobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 are not met;

(2) If HUD determines that delays
completing caonstruction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant;

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

(5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and .

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout,

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

{b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term.,

(c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement, The
agreement will be prepared by HUD in
consultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continunum of Care
program funds after the closeout
agroement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in financial
institutions at the time the closeout
agreement is signed;

(4) Description of the recipient’s

- responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Gare
program funds available for closeout
costs and contingent liabilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(ii1) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeont, in modification of or in
addition to the obligations in paragraphs
(c)(1) through (4) of this section,

Dated: June 28, 2012,

Mark Johnston,

Assistant Secretary for Community Plonning
and Development (Acting),

[FR Dac, 2012~17546 Filed 7-80-12; 8:45 am]
BILLING CODE 4210-67-P
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‘respeot to date, information or re-

port(s) required under subpart B of this

part (but that are not reguired by sec-
tions 808(m) or (n) of the Fannie Mae
Charter Aot or by sections 807(e) or. (f)
of the Freddie Maoc Act), bhe Secretary
may pursue any civil or administrative
remedies or penalties against the GSH
. that may be available to the Seoretary.
The Beorstary ghall pursue such rem-
odies under applicable law,

(3) Procedures. The Becretary shall:

comply with the, procedures set forth in
subpart & of this part in conmection
with eny enforcement action that he or
she may initiate against a GSH under
paragraph (&) of this seotion,

(69 F'R 68642, Nov; 2, 2004)

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpert A—General

Beo.

84,1 Purpose,

4,2 Deofinitions,

84,8 Bffect on other issnances,

. 844 Deviations,

84,6 Bubawards, ,

subpurf B~—Pre-Awurd Requlremenfs

04,10 - Purpoae.

84,11 Pre-award poliocies.

84,12 Torins for applying for Federal assist-
anoe.

84,13 Debarment and suspension; Drug-Free
Workplgos, .

84,14 ‘Bpsoinl award conditions,

B4.15 Metrio system of measurement.

84,16 Resourecs Oonservation and Reocovery

Aot
84,17 Cerbifiontions and yepresentations,

Subport C—Posi-Award Requirements

TINANOIAL AND PROGRAM MANAGEMENT

84,20 Purpose of financial and program maxn-
agement,

84,21 Standards for finanoial manegement
Bystems.

84,22 Payment,

84,28 Oosb sharing ox matohing,

84,24 FProgram income,

84,26 Revision of hndget and program plaos,

84,28 Non-IFederal andits,

84,27 Allowable costs,

Pt 84

84,28 Period of avellability of funds,
' PROPERTY STANDARDS

84.80 Purpoge of property standards.

84.81 TInsuranos ooverage.

84,82 Real property,

84,83 Federaliv-ownsd and exempt proparby.

84,84 Hguipment.

84,85 Supplies snd other expendable prop-
erty. .

84,36 Inbanglble property,

84,87 Property trust relationship,

PROCUREMENT STANDARDS

84.40 Pwurposs of proourement standards,
84.41 Reoipient responsibilities.

84,42 Oodes of conduot,

84,48 Competition.

84,44 Proourement prooedures,
84,46 Oost and prioe analysis,
84,46 Proourement resords,
64,47 Contract administration,
84,48 Contract movisions,

REPORTS AND REGORDS
84.60 Purpose of roports and records.
B4.51 Monitoring mnd reporsing progra.m
porformanos,

84,52 Finanoial reporting.
84,68 Retention and access requirements for

repords.
THERMINATION AND BNFOROBMENT

84,60 Purpose of terminstion and enforos-

ment,
84.6) Termination,
84.62 BEnforoement.

Subparl D—After-the-Awatd Requirernents

"84.70 Purpose,

84.71 Oloseout procednres,

8473 Bubsequent adjustments and oon-
tinuing responsibilities.

8498 Qolleotion of amounts due,

Subpast E—Use of Lump Sum Granis

84.80 Oonditions for wse of Lump Sum (fixed
price or fixed amount) grants.

04,61 Definition,

84,82 Provisions epplosble only to lump
sum grants,

84.83 Properby standevds.

. 84,84 Proowrement ptandavds,

84,85 Reports and records,

" 84,86 Termination and enforcement,

84,87 OCloseont prooedures, subsequent ad-
justments and conbinuing responsibil-
ities,

APPONDIY A TO PARY' 84—OONTRACY PROVI-
HIONS

AUTRORITY: 42 U,8.C. 8535(d),

SOUROB; 60 FR 47011, Bept, 13, 1994, unless
otherwise noted,

463

ATTACHMENT ... 2.

PAGE .....\.... OF ..3.1... PAGES

|
|

B U .

e ——




§84.1

Subpan A-—General

§84,1 Purpose.

This part establishes uniforrn admin-
istrative requirements for Federal
grants gnd agreements awarded to in-
stitutions of higher edunocation, hos-
pitals, and other non-profit organisa-
tions. Additional or inoonsistent re-

quirements shell not be imposed, ex-
© oept as provided in §§84.4, and 8414 or
unlesy speoifioally regquired by Federal
sbatute or exeoutive order, Non-profit
organizations that implement Federal
programs for the States are also sub-
jeot to Btate regirirements.

§84.2 Definitions,

Acorued  erpenditures means the
charges inourred by the reoipient dur-
ing a given period requiring the provi-
slon of funds for:

(1) Goods end other tangible property
received;

(3) Services performed by employees,
oontractors, subreciplents, and other
payees; and '

(3) Other amounts becoming owed
under programs for whioh no ourrent
servicss or performance is required.

Acerued income means the sum of:
&(1) Fernings during & glven perlod

om:

(1) Bervices performed by the reoipi-
ent; and

(11) QGoods and other tangible prop-
erty deliversd to purchasers; and

(2). Amounts beooming owed to the
recipient for which no ourrent servioces
or performance ig required by the re-
cipient,

Acguisition cost of eguipment mesns
the nset involos prios of the equipment,
jncluding the cost of modifications, at-
tachments, acoessories, or auwxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was aoguired. Other charges, such as
the cost of installation, transportation,
taxes, duty or proteotive in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ao-
cordance with the recipient's régular
aooounting practices.

Advance means & payment maede by
Treasury oheok or other appropriate
payment mechenism t0 2 reciplent
upon its request elther before outlays
are mede by the recipient or through

24 CFR Subtitle A (4-1~11 Edition)

the use of predetermined payment
soheduies,

Award mesns financlal assistance
that provides support ox stimulation to
accomplish & public purpose, Awards
include grants and other agresments in
the form of money or property in leu
of money, by HUD to an eligible recipi-
ent, The term does not include: tech-
niop) essistancs, whioh provides serv-
{ces instead of money; other assistance
in the form of loans, loan guarantees,
oapitel advances under the Seotions 202
and 811 programs, intersst subsidies, or
insurance; direot payments of any kind
to individuals! and, oontracts which
are reguired to bs entered into and ad-
ministered under proourement laws
and regulations.

Cash oontributions meens the recipi-
ent’s orsh outlay, including the outlay
of money contributed to the recipient
by third parties,

Closeout means the process by which
HUD determines that all applicable ad-
ministrative aotions and all reguired
work of the award have been completied
by the recipient and HUD,

Coniraot means & proourement oon-
traot under an award or subaward, and
a proourement subcontraot under o re-
oipient’s or subreoipient's contract.

Cost sharing or matehing means that
portion of projest or program costs not
bhorne by HUD,

Date of completion means the dete on
which all worl vunder sn award is com-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed oosts means those oharges
to an award thaet HUD determines to be
unallowable, in eccordence with the
applicable PFederal cost principles or
other terms and oonditions contained
in the award.

Egquipment means tangible nonexpend-
able personal property including ex-
empt property oharged direotly to the
awerd having a useful life of more than
one year and an soguisition cost of
$5000 or more per unit. However, con-
pistent with recipient policy, lower
limits may be established.

Excess property means property under
the ocontrol of HUD that, as determined
by the Secretary, is no longer reguired
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for its needs or the discharge of its ve-
sponsibilities.

Exempt property means tengible per-
sonal property acguired in whole or in
part with Federal funds, where HUD
has statutory aunthority to vest title in
the recipisnt without further obliga-
tion to the Federal Government, An ex-
ample of exempt property authority is
contained in the Federal Grant and Oo-
operabive Agreement Act (81 U.B.0.
6306), for propsrty acquired under an
award to condunct basic or applied re-
ssarch by a non-profit institution of
higher eduoation or non-profit organi-
zation whose principal purpose is con-
duoting solentific research, .

FPederal awarding ugency means the
Federa] agency that provides an award
to the recipient,

Federal ‘fuhds authorized mesns the
total amowit of Pederal funds obli-
gated by HUD for use by the reoipient,
This amount may include any anthor-
ized carryover of unoblgated funds
from prior funding pericds when per-
mitted by BUD regulations or imple-
menting instruotions.

Federal share of Tenl proparby, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Pederal funds,

Funding period misens the period of
tirne when Federal funding is available
for obligation by the reolpient,

Intongible property and debt instru-
ments means, but is not limited to,
trafiemarks, oopyrights, patents and
patent applioations and such property
88 loans, notes and other debt instru-
ments, lease agleements, stoolt and
other instruments of property owmer-
ship, whether considersd tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, oontracts snd greuts
awarded, servioes received and similar
transaotions during a given period that
reguire payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures meosns oharges

made to the project or program, They
may be reported on a oash or acorusl
besis. For reports preparsd on a oash
besis, outlays are the sum of cash dis-
bursements {for direct charges for goods
and servioss, the amouni of indireo} ex-
pense oharged, the value of third parby

584.2

inJind oontributions applied and the
amount of oagh advances and payments
meade to subrecipients, For reports pre-
pared on an aoccrual basis, outlays are
the sum of cash dlsbwrsements for di-
reot cherges for goods and services, the

amount of indirect expense ingurred,

the value of in-kind contributions ap-
plied, and the net inorease (or de-
arease) in the amounts owed by the re-
oipient for goods and other property re-

celved, for services performed by em- -

ployees, contractors, subreocipients and
other payees and other amounis be-
corhing owed under programs for which
no ourrent services oy performanoce are
yvoguired,

Personal properly means property of
any kind except real properby. It may
be tangible, having physioal existenoe,
or intangible, having no physical exist-
enoe, such as oopyrights, patents, or
seourities,

"Prior approval mesns written ap-
proval by en a,ubhorized official evi-
dencing prior consent,

Program income mesns gross inoomse
earned by the reciplent that is directly
generated by a .supported sotivity or
earned ag & result of the award (see ox-
clusions in §§84.24 (e) and (h)), Program
income includes, but is not limited to,
income from fees for mervices per-
formed, the use or rental of veal or per-
sonal property scquired under feder-
ally-funded projeots, the sale of com-
modities or items fabrioated under an
award, locense fees and royalties on
patents and copyrights, and interest on
loans made with award funds, Interest
earned on advanoes of FPederal funds is
not program income, Bxoept as other-
wise provided in HUD regulstions or
the terms and conditions of the awaxd,
program inoome does not include the
reo¢ipt ‘'of principal on loans, rebates,
oredits, discounts, eto, or interest
earned on any of them,

Project costs mesns all sllowable
costs, as pet forth in the applioable
PFederal cost principles, inourred by &
recipient and the value of the contribu-
tions made by third parties in accom-~
plishing the objectives of the award
during the projeot period,

Project pertod means the perlod estab-
lished in the award dooument during
whégh HUD sponsorship beging and
ends,

45b
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Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments,

Real property means land, inoluding
land improvements, struotures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment,

Reoiplent means an organization re-
ooiving finanofal assistance direotly
from HUD to oarry out s projeot or
program, The term inoludes public and
private Institutions of higher edt-
oation, public and private hospitals,
and other quesi-public and private non-
profit organizations such as, but not
Hmited to, community aotion agenoles,
resenrch institutes, eduoational aspo-
olapions, and health centers. The term
includes ocommeroial organizations,
international organizations when oper-
ating domestioally (such as agenocies of
the United Nations) whioch are reoipi-
ents, subreciplents, or contractors or
subcontractors of recipients or sub-
recipients, The term does not include
government-~owned sonbractor-operated
facllities or researoh centers yroviding
ocontinued support for mission-oriented,
large-sonle programs thabt are govern-
ment-owned or conbrolled, or are des-
ignated as federally-funded research
and development ocenters, The term
does not inclpde mortgagors that re-
ooive mortgages insured or held by
HUD or mortgagors or projest owners
that receive oapital advanoces from
HUD under the Section 202 and 811 pro-
grams, ’

Researoh and development means all
research aotivities, both basio and ap-
plied, and all development activities
that arve supported at universities, col-
leges, and other non-profit institu-
tions, “‘Research” is defined as a ByB-
tematic study directed toward fuller
solentific knowledge or understending
of the subject studied, ‘‘Development’
is the systematic use of knowledge and
understanding gained from resegarch di-
reoted toward the production of useful
materinls, devices, systems, or meth-
ods, including design amd development
of prototypes and processes, The term
regenrch also includes aotivities in-
volving the training of individuals in
regearoh teohnigques where such aotivi-
ties utilize the same faoilities as other
research and development activities

24 CFR Subfifle A (4=1-11 Edition)

and where such aobivities are not in-
cluded In the instruction funotion.

Small awards means a grant or coop-
erative agresment not exoeeding
$100,000 or the small purchase threshold
fixed at 41 U.8.0, 408(11), whichever is
greater,

Subaward means; .

(1) An award of finanoial assistence
in the form of money, or property in
Heu of money, made under an award by
a recipient to an eligible subrecipient
or by & subreociplent to a lower tler sub-

- recipient, ‘The term includes finanoial

asslstanos when provided by any legal
sgreement, even if the agreement is
called a contract, but does not include
proourement of goods and services not
does it include any form of assistanos
which is exoluded from the definition
of “award". .

(2) For Community Development
Block Grants, the term ‘subaward"
does not include the arrangement
whereby the prime reoipient transfers
funds to another entity and thet entity
is the projeot, A distinction is made be-
tween such s transfer for the further-
anoe of the prime recipient's goals and
the transfer of funds to a subrecipient
who oarries out aobivities and is ac-
oountable to the prime recipient. For
example, in a ODBG award where a
prime recipient has as its program gosl
the revitalization of a downtown area,
the funde transferred to a business in
the downtown ares to remodel its store
would not be considered a subaward
subject to this pert 84,

Subrecipient menns the legal entity to
which a subaward is made and which is

* poocountable to the recipient for the use

of the funds provided, The term in-
cludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations), -

Supplies meang all persoxnal property
exoluding equipment, intangible prop-
erty, and debt imstruments as defined
in this seotion, and inventlons of a con-
tractor conceived or first actually re-
duoced to practioce in the performance of
work under & funding agreement

" (“subject inventions'), as defined in 37

OFR part 401, '‘Rights to Inventions
Made by Nonprofit Orgenizations and
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Smeall Business Firms Under Govern~
ment Grants, Oonfrapts, and Coopera-
tive Agresments,”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending oor-
rective action’ by the recipient or pend-

ing a deoision to terminate the award

by HUD. Suspension of an awerd is e
separate aotion from suspensions under
HUD regulations implementing R0,
12649 and B,0, 12888, ‘‘Debarment end
Suspension,” at 2 OFR part 2424, -

Termination mesans the osnocsllation
of HUD sponsorship, in whole or in
part, under:an agreement at any time
prior to the date of sompletion.

Third party in-kind contributions
means the valus of non-oash contribu-
tions provided by non-Federal third
parties, Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and Bpeoifically identifiable to the
projeot ox program.

Unliguidoted obligations, for finanocial
reports prepared on & oash basis, means
the -axnount of obligations inocurred by
the recipient that have not been paid,
For reports prepared on an acorned ex-
penditure basis, they represent the
amount of obligabions incurred by the
rooipient for whioh an outlay has not
bes recorded.

Unobligated balance means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deduocting
the ocumulative obligations from the
oumulative funds suthorized,

Unrecovered indirect oost means the
difference between the amount awarded

_ and the amount which could have been
awerded under the recipient's approved
negotisted indirect oost rate,

Worlking capital advance means a pro-
cedure whereby funds are advanced to
the reciplent to cover its estimated
dishursement needs for a given initial
period,

{69 PR 47011, Sept, 18, 1804, as amended at 72
FR 3482, Deo, 7, 3007)
§84.3 Effect on other issuances,

Por awards subject to this part, all
afministrative requirements of ocodi-

§84.10

manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the reqguirements of this
part shall he superseded, except to the
extent they are vequired by statute, or
authorized in accordanoce with the devi-
ations provision in §84.4,

§84.4 Deviations,

The Offjce of Management and Budg-
et. (OMB) may grant exceptions for
olasses of grants or reciplents subject
t0 the reguirements of this rule when
exosptions are not prohibited by stat-
ute, However, in the interest of max-
imum uniformity, exoeptions from the’
requirements of this rule sball be per-
mitted only in unusual oiroumstanoes.
HUD may apply more restriotive re-
quivements to & olass of recipionts
when approved by OMB, HUD may
apply less restriotivé requirements
when awarding small awards and when
approved by OMB, exeept for those re-
guirements whioh are statutory, BEx-
peptions on a oasse-by-osse basis may
ais0 be made by HUD,

§84,6 Subawards,

Unless seotions of this part specifi-
oally exclude subreoipients from oov-
erage, the provisions of this part shall
be applied to subreoipients performing
work wnder mwards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals, commercial organiza~
tions and internetional organizations
operating domestionily, or other non-
profit organizations, Btate, looal and
Federally recognized Indian tribal gov-

‘ernment subrecipients are subject to

the provisions of regulations imple-
menting the grants management com-
mon rule, “Administrative Requive-
ments for Grants and Cooperative
Agreements t0 State, Liooal and Fedex-
ally Recognized Indian Tribal Govern-
ments,!' (24 OFR part 8b).

Subpart B—Pre-Award
Reqguirements

§84.10 Purpose,

Seotions 84,11 through 84.17 preseribe
forms and instruotions and other pre-
award mattoers to be used in applying

fied program rogulstions, program fox HUD awards.
467
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8411 Pre-award policies,

(8) Use of Grants and Cooperative
Apreements, and Contracts, In each in-
stanos, HUD shall deoide on the appro-
priate award lastrument (l.e.,, grant,
cooperative agréement, or ocontraot),
The Tederal Grant and Oooperative
Agreement Aot (31 U.8.0, 6301-08) gov-
erns the use of grants, cooperative
agreements and contraots, A grant or
cooperative agreement shall be used
only when the prinoipal purpose of &
transaotion 18 to accomplish & publio
purpose of support or stimulation au-
thorized by Pederal statute, The statn-
tory oriterion for ohoosing between
grents and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expeoted between the ex-
eoutive agenoy and the Rtats, local
government, or other recipient when
oarrying out the activity contemplated
in the agreement.’ Contracts shell be
used when the principal purpose is ac-
quisition of property or pervices for the
direot’ benefit or use of the Federal
Government,

(b) Public Notice and Priority Setting.
HUD ghall notify the public of its in-
tended funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Federal
statutbe.

§84,12 Torms for applying for Federal
assistance.

(s) HUD shell comply with the appli—
oable report olearance requirements of
6 OFR part 1820, “'Controlling Paper-
work Burdens on the Publio," with re-
gard to all forms used by HUD in place
of or as a supplement to the Standard
Form 424 (SF-424) serles,

(b) Applicants shall use the BF’—424 Be-
ries or those forms and instructions
presoribed by HUD.

(o) For Federal programs covered by
B.0, 12872, “"Intergovernmental Review
of PFederal Programs,! the applicant
shall complete the sppropriate sections
of the SF-424 (Application for Federal
Assistancs) indicating whether the ap-
pliontion was subject to review by the
State Single Point of Oonteoct (EPOO).
The name and address of the SPOC for
a partiouler State oan be obtained from
the Caialog of Federal Domestic Assist-
ance, The 8POC ghall advise the appll-
ocant whether the program for which

24 CFR Sublitie A (4=1-11 Edition)

application is made has been seleoted
by that State for review,

$84,18 Debarment and
Drug-Free Workplace,

(a) Reoipients and subreciplents ghell
comply with the governmentwide non-
proourement debarment and suspension
requirements in 2 OFR part 2424, Theése
governmentwide requirements restirict
subawards and oontracts- with certein
parties that ars debarred, snspended, or
otherwise excluded from or ineligible
for partioipation in federsl essistanoce
programs or aotivities,

(b) Recipients and subresiplents shall
ocomply with the requirements of .the
Drug-Free Workplscs Aot of 1988 (42
;JI.S‘.O. 701), as ot forth at 24 OFR part

[72 ¥R 78461, Dec, 27, 2007)

§84.14 Speoial award conditions,

If an applioant or reocipient:

(e) Heg & history of poor perform~
ance;

(b) Is not finanocially stable;

(c) Has & menagement system that
does not meet the standards preseribed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award; or

(o) Is not otherwise responsible, HUD
may imposs additional requirements as
needed, provided that such applicant or
recipient ig notified in writing as to:
the nature of the additional reguire-
ments, the reason why the additional
requirements are being imposed, the
nature of the correstive action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional regquirements imposed. Any spe-
olal conditions shall be promptly re-
moved onoce the oonditions that
prompted them have been corrected,

suspension;

§84,16 Metric system of measurement,

The Metric Oonversion Aoct, as
amended by the Omnibus Trade and
Competitiveness Aot (156 U.8.0, 205) de-
olares that the metric system is the
preferred messurement system for U.S,
trade and commeros, The Aot requires
each Federal agenoy to establish a date
or dateg in consultation with the Seo-
retary of Commerce, when the metric
gystem of measursement will be used in
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the agenoy’s prosurements, grants, and
other business-related aotivities, Met-
ric implementation may take longer
whers the nse of the system is initielly
impractiocal or lkely to oause sighifi-
cont inefficiencies in the acoomplish-
ment of federally-funded aotivities,
HUD shall follow the provisions of B.O.
121170, *Metric Usage in Federal Gov-
ernment Programs,*

84,16 Resoﬁroe Conservation and Re-
sovery Act,

Tnder the Resourcs Conservation and
Reoovery Aot (RCRA) (Pub. L. 94-580,
4% U.B,0, 6962), any Btate agensy or
agonoy of & political subdivision of a
State which is ueing appropriated Fed-
ersl funds must comply with Bection
6002, Seotion 6002 requires that pref-
erence be given in proourement pro-
grains to the purchess -of speoific prod-
uots oconbtaining recycled materials
identified in guidelines developed by
the Hnvironmental Proteotion Agenoy
(HPA) (40 OFR, parts 247 through 264),
Accordingly, State and looal institu-
tions of higher eduostion, hospitsals,
commeroial organizetions and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that reoeive direct Federal
awnrds or other Federal funds shall
give preference in their proourement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the APA guidelines,

§84.17 Certifications and representa-

tions, -

TUnless prohibited by statute or codi-
fled rvegilation, HUD is authorized and
onconraged to allow revcipients to sub-
mit certifioations and representations
required by statute, exeoutive order, or
reguletion on an anmial basis, if the re-
cipients have ongoing and continning
relationships with the agenoy, Annual
cortifications and representations shall
be signed by responsible’ officlals with
the authority to ensure reciplents’
compliance with the pertinent require-
ments.

§84.21

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§84,20 Purpose of financial and pro-
gram management, .

" Seotions 84,21 through 84.28 prescribe
standards for finanocial management
systems, methods for meking pay-
ments and rules for; satisfying oost
gharing and matohing requirements,
acoounting for program income, budgeb
revision .approvals, malking andits, de-
termining allowability of oost, and es-
tablishing fund availability.

$84.21 Standards for financial man-
agement systems,

(8) HUD shall require recipients to
relate financial data to performanoce
data and develop unit cost information
whenever practioal,

() Reoipients' financial management
systems shall provide for the following:

(1) Acourate, current and complete
disclosure of the finanocial results of
each federally-sponsored project or
program in acoordanoce with the report-
ing requivements set forth in §84,62, If
o’ reoipient mainteins its records on
other thap an acorunl basis, the recipi-
ent shall not be raquired to establish
an aoorunl accounting system. These

- recipients may develop such aoocrual

dats for their reports on the basis of an
anelysls of the documentation on hand.

(2) Reoords that identify adequabely
the souroe end application of funds for
federally-sponsored activities, These
records shall contain information per-
taining to Tederal awards, authorisa-

tions, obligations, unobligated bal- -

anoes, assets, outlays, income And in-
terest. :

(3) DBffectlve control over and ac-
countability for all funds, property and
other nssets, Recipients shall - ade-
guetely safeguard all such assels and
assuve they are used solely for author-
ized purposes,

(4) Comparison of outlays with budg-
ot amounts for each award, Whenever
appropriate, finencial iInformation
ghould be related to performence and
unit oost dats.,

- (6) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
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Treasury and the issuance or redemp-
tion of oheoks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
proverent Aot (OMIA) (Pub, L. 101-463)
govern, payment methods of State
agenoies, instrumentalities, and fiscal
agents shall be consistent with OMIA
Treasury-State Apgresments
OMIA default procedures codified at 81
OFR part 206, *‘Withdrawal of Cash
from the Treasury for Advanoss under
Federal Grant and Other Programs,”

(6) Written prooedures for deter-
mining the reasonablenees, allooability
and allowability of costs in accordanocs
with the provisions of the applicable
Federal cost principles end the terms
* and conditions of the award, )

(7) Accounting records including cosb
acoounting records that ere supported
by source doourmentation,

(c) Where the Federal Government
gusrantees or insures the repayment of
money borrowed by the recipient, HUD,
at its diseretion, may regunire adequsnte
bonding and insurpnce if the honding
and insurance reguirements of the re-
olplent are not deemed adequate to
protect the interest of the Federal Gov-
ernment, .

(d) HUD may require adeguate fidel-
ity bond coverage whbere the reoipient
lacks sufficlent coverage to protect the
Federal Government's interest.

(e) Where bonds are required in the
pituations desoribed above, the bonds
shall be obtained from compenies hold-
ing oertificates of anbthority as accept-
able sureties, as presoribed in 81 OFR
part 223, “Surebty Companies Dolng
Business with the United States.”

§84,22 Payment,

(a) Payment methods shall minimize
the time slapsing between the transfer
of funds from the United States Troas-
ury and the issuanoce or redemption of
cheoks, warrants, or payment by other
means by the reoipients, Payment
methods of State agenocles or instru-
mentelities shall be oconsistent with
Tressury-State COMIA agreements or
defavlt procedures codified at 81 CFR
part 205,

(b) Reocipients are to be paid in ad-
vanoce, provided they maintain or dem-
onstrate the willingness to meintain:

or ths

24 CFR Subltitie A (4-1-11 Edilion)

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
olpient; and

(2) PFinancial management systems
that meset the standards for fund oon-
trol and acocountability as established
in §84.21, Oash advances to a recipient
organization shall be limited to the
minimum amounts needed and be

~timed to be in accordance with the ao-

tual, imymediate ossh requirements of
the recipient organization in carcying
out the purpose of the approved pro-
gram or projeoct, The timing and
amount of onsh advances shall be as
olose as 18 administratively feasible to
the actuel disbursements by the recipi-
ent organization for direot program or
project oosts and the proportionate
shaxe of any allowable indirest costs,

(0) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the rescipient,

(1) Advance payment mechanisms in-
olufie, but are not limited to, Treasury
cheok and eleotronio funds transfer,

(2) Advanoce payment mechanisms are
subject to 81 CFR part 206,

(8) Reoiplents shall be authorized to
submit requests for advances and reim-
bursements at least monbhly when
eleoctronic fund transfers are not used,
~ (d) Requesty for Tremsury cheok ad-
vance payments shell be submitted
through electronioc mesns determined
by the suthorizing HUD program, or on
forms as may be authorized by OMB.
This form 1g not to be used when Treas-
ury check advanos payments are made
to the reoiplent autometically through
the use of a predetermined payment
schedule or if precluded by special HUD
instructions for electronic funds trans-
for,

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
HUD may also use this method on any
oconstruction agresment, or if +the
meajor portion of the oonstruotion
project 18 aococomplished through pri-
vate mearket finanoing or Federal
loans, and the Federal assistance oon-
stitutes a minor portion of the project.
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(1) When the reimbpursement method
15 used, HUD shall make payment with-
in 80 days after recelpt of the billing,
unless the hilling is improper,

(2) Reoipients shall he authorized to
submit request for reimbursement ab
least monthly when elestronic funds
transfers aye nob used,

(f) If g reoipient cannot meet the ori-
teria for advance payments and HUD
has determined that reimbursement is
not fensible beonuse the reoipient laoks

suffiolent working ocapital, HUD may"

provide onsh on a working capital ad-
vanos basis, Undey this procedurs, HUD
shall advanoe oash to the reoipient to
cover its estimated disbursement needs
for an initial pericd generally geared
to the awardee's disbursing oyole.
Thereafter, HUD sghell reimburse the
recipient for ite actudl cash disburse-
ments, The working oapital advance
method of payment shall not be used
for reoiplents unwilling or unable 1o
provide timely advances to their sub-
reoipient to meet the subrevipient's ac-
tual cash dishursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on &
revolving fund, progrem inocome, Te-
bates, refunds, contract settlements,
audit recoveries and interest earned on
suoh funde before requesting additional
cash payments. ]

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments

for proper oharges made by recipients

ab eny time during the projest period
waless pavagraphs (W)(1) or (h)(2) of this
section apply.

(1) A recipient has failed to comply
with the projeot objeotives, the terms
and conditions of the award, or IPederal
reporting requirements,

(2) The recipient or subrecipient is
delinguent in & debt to the United
States as defined in OMB Ciroular A~
199, '*‘Managing Federal Oredit Pro-
grams.” Under such conditions, HUD

_may, upon reasobable notioe, inform

the recipient that payments shall not
be made for obligations inourred after
a specified date until the conditions
are oorrected or the indebtedness to
the Faderal Governmment is lquidated,
(1) Btandards governing the use of

Jbanks and other institutions as deposi-

§84.22

tories of funds advanosd under awards
are 58 follows,

(1) Bxoept for situstiong desoribed in
paragraph (1)(2). of this section, HUD
shall not require separate depository

. acoounts f{or funds provided to & reoipi-

ent or establizh any oligibility require-
ments for depositories for funds pro-
vided to a reciplent. However, reoipi-
ents must be'able o acoount for the re-
oeipt, obligation and expenditure of
funds,

(%) Advanoes of Federal funds shalt'be
deposited and msintained in insured
accounts whenever possible,

(3) Oonsistent with the national goal
of expanding the opportunities Ifor
women-owned and minority-owned
business enteérprises, recipients shall be
encouraged to use women- owned and
minority-owned banlks (a bank which is
owned gt least 50 percent by women or
minority group members),

(k) Recipients sbhall maintain ad-
vances of Federal funds in interest
bearing acoounts, uniess paragraphs
(3)(2), (k)(Z), ‘or (k)(8) of this section
apply.

(1) The reoipient reoeives less than
$120,000 in Pederal awards per year,

(2) The best reasonebly available in-
terest bearing aocount would not be ex-
peoted to earn interest in excess of $2560
per year ou Federal oash balanoes,

{8) The depository would require an
ayerage or mihudmum halanve so high
that 1t would not be feasible within the
expoocted Federal and non-Federal oash
resourcss,

(1) For those entities where OMIA
and its implementing regulations do
not apply, interest earned on Federal
ndvances deposited in interest bearing
acoounts ghell be remitted annually to
Departmient of Health and Human
Services, Payment Management Sys-
tem, R.O. Box 6021, Rockville, MD
20852, In kesping with Blsotronic Funds
Trensfer riles (31 CFR part 206), inter-
est ghould be remitted to the HHS Pay-
ment Management System through an
electronic medium such as the
FRDWIRB Deposit system. Recipients
which do not have this ospability
should use s check, Interest amounts
up to $260 per yeayr may be retained by
the reoiplent for administrative ex-
pense, State universities and hospitals

shall comiply with OMTIA, as it pertains |
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§684.23

to interest, If an entity subjeot to
OMIA uses its own funds to pay pre-
award costs for disoretionary awards
without prior written approval from
the Federal awarding agenoy, it walves
g&ﬁghb to recover the interest under

169 'R 47011, Sept, 13, 1084, as amended at 76
TR 41089, July 15, 2010)

#8428 Cost sharing or matching,

{a) All-contributions, inoluding oash
and third party in-kind, shell be ac.
oepted a8 part of the reocipient's cost
sharing or matohing when such oon-
tributions meet all of the following ori-
teria,

(1) Are verifiable from the recipient's
records,

(2) Are not included as oontributions
for any other {ederally-assisted projeot
or program,

(8) Are necessary and reasonable for
proper and efficlent accomplishment of
project or program objectives,

(4) Ave allowable under the applica-~
ble cost principles.

() Are not pald by the Federal Gov-
ernment under enother award, except
where guthorized by Federal statube to
be used for cost sharing or matching,

(8) Are provided for in the approved
budget when required by HUD,

(7) Oonform to other provisions of
this part, as applioable,

(b) Unrecovered indirect costs mey be
inoluded &s part of oost sharing or
matohing only with the prior approval
of HUD,

(o) Values for recipient contributions
of services and property shall be estab-
lished in acocordance with the apploea-
ble oost prinoiples, If HUD authorizes
reoipients to donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the doneted property for cost sharing
or matching shall be the lesser of para-
graphs (e)(1) or (0)(2) of this section,

(1) The certified value of the remain-
ing life of the property recorded in the
reocipient’s agoounting records at the
time of donation.

(2) The ourrent fair maricet value, How-
ever, when there is suffiolent Justifioa-
tion, HUD may approve the use of the
current fair market value of the do-
neted property, even if it excseds the

24 CFR Subtitle A (4~1-11 Edition)

certified value ab the time of donation
to the projeot. i

(d) Volunteer services furnished by
professional and technioal personnel,
oconsultants, and other skilled and un-
skilled lebor may be counted as cost
sharing or matohing if the servioe is an
integral and necessary part of an ap-
proved projeot or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
reoiplent's organization. In those in-
stanoes in whioh the required skills are
not found in the reocipient organization,
rates sball bs consistent with those
paid for similar work in the labor mar-
kot in which the recipient compsetes for
the kind of pervices involved, In either
onse, paid fiinge benefits that are rea-
ponable, ellowable, and allooabls may
be inoluded in the valuation,

(e) When an employer other than the
reoipient furnishes the services of an
employee, these services shall be val-
ued at the employee's regular rate of
pay (plus an amount of frings benefits
that are reasonable, allowable, end al-
looable, but exolusive of overhead
oosts), provided these services are in
the same siill for which the employes
is normally paid.

(f) Donated supplies mey inoclude
suoh items a8 expendable eguipment,
offios supplies, laboratory supplies or
workshop and olassroom supplies.
Velue assessed to donsted supplies in-
oluded in the oost sharing or matohing
share shall be reasonable sud shall not
exosed the feir market value of the
property at the time of the donation.

() 'The method used for determining
oost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)(1) or (g)(2) of
this section apply.

(1) If the purpose of the award is to
assist the recipient in the acguisition
of equipment, buildings or land, the
total value of the donated property
mey be olzsimed 88 oost sharing or
matching,

(2) I the purpose of the award is to
support aotivities thet require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may bs
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made, However, the fnll value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that HUD has approved the
chaxges.

(1) The value of donated property
shall be determined in accordence with
‘the usual acoounting policies of the re-
oipient, with the following qualifioa-
tions, . )

(1) The velue of donated land and

-budldings shall not exceed its fair mar-

ket value at the time of donation to
the reoipient as established by an inde-
pondent appraiser (e.g,, ocertified real
property appraiser or Genersl Services
Administration representative) and
oertified by a responsible official of the
rocipient;,

(2) The value of donated eguipment
shall not exosed the falr market value
of eguipment of the same age and con-
fition at the time of donation,

(3) The value of donated spaoce ghall
not exoeed the fair rentel value of com-
parable space ag established by an inde-
pendent appraisal of comparable spane
end faoilities in a privately-owned
building in the same looality,

(4) The value of loaned eguipment
shall not exoeed its fair rental value,

(b) The following reguirements peyr-
tain to the recipient's supporting
records for in-kind contributions from
third parties,

(i) Volunteer services shall be doou-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees,

(ii) The basis for determining the
valuation for personel service, mate-
rial, equipment, buildings and land
ghell be dooumented.

§84.24 Program income,

(a) HUD shall apply the standards set
forth in this seotion in requiring ravipi-
ent organlzations to nocount for pro-
gram inocome related to projects fi-

nanoed in whole or in part with Federal

(b) Hxoept as provided in paragraph
(1) of this section, program inocome
earned during the project psifod ghall
be retained by the recipient and, in ac-
cordanog with HUD regulstions or the
terms end oonditions of the award,
shall be used in one or more of the

ways lsted in the following,

§84.24

(1) Added to funds committed to the
projeot by HUD and recipient and used
16 further eligible projeot or prog‘ram
objeotives.

(2) Used o finance the non-Federal
share of the project or prograni,

(8) Deducted from the total project or
program allowable cost 1n determining
the net allowable costs on which the
Federal share of oosts is based,

(6) When HUD authorizes the disposi-

tion of program income as desoribed in -

paragraphs (b)(1) or (b)(2) of this sec-
tion, program inocome in excess of any
limits stipwlated shall be used in ac-
cordanoce with paragraph (b)(8) of this
seotion.

_ (d) In the event that HUD does not
speoify in its regulations or the terms
and condifions of the award how pro-
gram income is to be used, paragraph
(b)(3) of this section shall apply auto-
matically to all projects or programs
except reseprch, For awards that sup-
port research, paragraph (b)(1) of this
section shall apply automsbically un-
less HUD indioates in the terms and
conditions another alternative on' the
award oy the reoipient is subject to spe-
oiil award conditions, as indicated in
§64.1

(8) Un]ass HUD regulations or the
terms and conditions of the award pro-
vide otherwiss, recipients shall have no
obligation to the ‘Federal Government
regarding program income earned after
‘the end of the projeot period,

(f) I anthorized by HUD regulations
or the terms and oonditions of the
award, oosts incident tio the generation
of program incomse may be deduoted
Irom gross income to determine pro-
gram incoms, provided these costs have
not been oharged to the award,

(g) Prooseds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (Soe §§84.30 through B4.87).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respeot o program income earhed
from loense fees and royalties for
ocopyrighted material, patents, patent
applications, trademarks, and inven-
tions produced wunder an award, How-
ever, Patent and Trademark Amend-
ments (86 U.B.0. 18) apply to inventions
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§84.25

made under an experimental, develop-
mental, or regearch award,

§84,26 Revision of budget and pro-
gram plans, :

(a) The budget plen is the finanoial
expression of the project or program as
approved during the award prooess, It
may include either the Wederal and
non-Federal share, or only the Federal
share, depending upon BUD require-
ments, It shall be related to perform-
anoe for program evaluation purposes
whenever appropriate, - )

(b) Reoipients are requiréd to report
deviations from budget and program
plans, and reguest prior approvals for
budget and program plan revisions, in
accordance with this seotion.

(c) For nonoonstruotion awards, re-
olpients shell request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
sons,

(1) Change in the soope or the objeo-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval),

(2) Change in & key person spsolfied
in the appliostion or award document.

(3) The absence for more then three
months, or & 25 peroent reduction in
time devoted to the project, by the ap-
proved project director or prinoipal in-
vestigator.

(4) The need for additional Federal
funding, - ‘

(5) The transier of amountes hudpeted
for indirect costs to abeorh increases in
direct costs, or vice verss, if approval
is required by HUD,

(8) The inclusion, unless walved by
HUD, of costs that regquire prior ap-
provel in eoccordance with OMB Oir-
cular A-21, “*Cost Principles for Insti-
tutions of Higher Bduocation,” OMB
Ciroular A-122, "Cost Principles for
Non~Profit Organizations," or 46 OFR

part 74 Appendix B, *“Principles for De-

termining Costs Applioable to Researoh
and Development under Crants and
Contraots with Hospitals,’ or 48 CFR
part 81, ‘‘Contract Cost Principles and
Procedures, as applicable.

(7) The transfer of funds allotted for
fraining allowanoes (direot payment to
trainees) to other oategories of ex-
penss,

24 CFR Subtille A (4-1~11 Edilion)

(8) Unless desoribed in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply to
the purchase o0f supplies, material,
equipment or general support servioes.

(@) No other prior approval reguire-
ments for specific items may be im-
posed unless & deviation has been ap-
proved by OMB,

(o) Bxoept for requirernents lsted in
paragraphs (0)(1) and (6)(4) of this sec-
tion, HUD is authorized, at its option,
to waive cost-related and administra-
tive prior written approvals required
by Ciroular A-110 and OMB Ciroulars
A-21 and A-122. Buch waivers may in-
olude authorizing recipients to do any
one or more of the following,

(1) Inpur pre-award costs B0 ocalender
days prior to award or more than 90
oplendar deys with the brior approval
of HUD, All pre-award ocosts are in-
ourred at the recipient's risk (i.e., HUOD
is under no obligation to reimburse
such ocosts if for any reason the recipi-
ent does not receive an award or if the
award is less than antioipated and in-
adeguate to cover such 008t8).

(3) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following oonditions apply, For one-
time extensions, vhe recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tlon daete specified in the award., This
one-time extension may not be exer-
oised merely for the purpose of using
unobligated balances. )

(1) The terms and conditions of award
prohibit the extension, .

(i1) The extension requires additional
TFederal funds,

(iii) The eoxtension involves any
ohange in the approved objectives or
soope of the projeoct.

(3) Carry forward unobligated bhal-
ances to subsequent funding periods,

(4) For awards that support research,
unless HUD provides otherwise in
HUD's regulations, the prior approvel
requirernents desoribed in paragraph
(8) of this section are auntomsatioplly
waived (1.e., reciplents need not obtain
suoh prior approvals) unless one of the
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conditions ineluded in paragraph (e)(2)
of this section applies,

() HUD may, at its option, restrict
the transfer of funds among direct cogb
ontegories or programs, functions and
aotivities for awards in whioh the Fed-
oral ghare of the projeot exoceeds
$100,000 and the cumulative amount of
suoch transfers exceeds or is expeoted 1o
sxceed 10 percent of the total budgoet as

- last approved by HUD. HUD shall not

permit a traiisfer that wonld canss any
Federal appropriation or ypart thereof
to be used for purposes obther than
those consistent with the original in-
tent of the appropriation,

(g) All other changes to nonconstruo-
tion budgets, except for the changes de-
soribed in paragraph (f) of this secbion,
do not require prior approval,

(h) For construction swards, recipi-
onts shall reguest prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (h)(1),
(h)(2) or (h)(8) of this seotion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program,

» () The need arises for additional

_ Pederal funds to complete the projeot.

(8) A -revision is desired which in-
volves gpecific costs for which prior
written approval requirements mey bhe
imposed oconsistent with applicable
OMB oost principles listed in §84,27,

(1) No other prior approval require-
ments for speoific items may be im-
posed unless a deviation has besn ap-
proved by OMB,

(i) When HUD makes an award that
provides support for both construction

" and nonconstruction work, HUD may

reguire the recipient to reguest prior
approval from HUD before making any
fund or budget transfors between the
two types of work supported,

(k) For hoth construofion and non-
oconstrnotion awards, HUD shall regquire
reocipients to notify HUD in writing
promptly whenever the amount of Fed-

.eral authorized funds is expsoted to ex-

oeed the needs of the recipient for the
project period by more than $6000 or
five perocent of the PFederal awaxd,
whichever is greater. This notificabion
phnll not be required if ah application
for additional funding is submitted for
s continuation award,

§84.26

() When requesting approval for
budget vevidions, recipients ghall use
the budget forms that were used in the
applioation unless HUD indioates o let-

-ter of request suffices,

(m) Within 80 oanlendar days from the
date of reoeipt of the reguest for bndg-
eb revisions, HUD shall review the re-
quest end notify the recipient whether
the budget revisions have been ap-
proved, I the revieion is still under

. oousideration at the end of 50 calendar

days, HUD shall inform the resipient in
writing of the date when the recipient
may expeot the deoision,

§84.26 Non-Federal audits,

() Reoipients and subrecipients that
are institutions of higher education or
other non-profit organization (includ-
ing hospitals) shall be subject to the
endlt requirements oontained in the
Single Audit Aot Amendments of 1088
(81 U.8,0. 75601-7607) and revised OMB
Oiroular A-183, “Audits of BStates,
Looal Governments, and Nop-Profit Ox-
ganizations," :

(1) Non-profit organizations subjeot
to regulations in the part 200 and part
800 series of this title which reoveive
aweards subject to part 84 ghall comply
with the andit requirements of revised
OMB Oironlar A-188, '*Audits of Btates,
Liooal Governments, and Non-Profit Or-
ganizafions.,” For HUD programs, a
non-profit organizetion is the mort-
gagor or owneyr (as these terms sre de-
fined in the regulations in the part 200
and part 800 series) and not & related or
affiliated organizetion or entity.

(% Reserved]

(b) State and looal governments shall
be subject to the andit requirements
contained in the Bingle Audit Aot
Amendments of 1086 (81 U.B.0. 601~
7507) and revised OMB Oirculaxr A-183,
“Audits of States, Looal Governments,
and Non-Profit Orgaidzations,”

(o) For-profit hospitals not oovered
by the andit provisions of revised OMB
Ciroular A-133 shall be subject to the
audit requirements of the Federal
awarding agenoies,

(@) Oommercial organizations shall
be subject to the andit requirements of
HUD or the prime reciplent as incor-
porated into the award document,.

[6D TR 47011, Sopt, 13, 1094, as amended at 62
TR 61617, Nov. 18, 1887)
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584,27

§84.27 Allowable costs,

For each kind of recipient, there is &
set of Federal prinoiples for dster-
mining allowable oosts. Allowability of
cost# shall be determined in acoord-
ance with the cost prinoiples apptoable
to the entity inourring the costs, Thus,
allowability of costs inourred by Btate,
loosl or federally-recognized Indian
tribal governments is determined in
accordanoce with the provisions of OMB
Oirculay A-87, “COost Principles for
State and Looca) Governments.” The al-'
lowability of oosts inocurred by non-
profit oxganizations is determined in
acoordance with the provisions of OMB
Ciroular A-122, "*Cost Prinoiples for
Non-Profit Orgenizations," The allow-
ability of dosts inourred by institutions
of higher education is determined in
acoordance with the provisions of OMB
Oiroular A-21, "“Cost Principles for
Bducational Institutions,” The allow-
ability of oosts inourred by hospitals i
determined in acoordance with the pro-
visions of Appendix B of 46 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Researoh sand Development
Under Grants and Contracts with Hos-
pitals,” The allowability of oosts in-
ourred by commercial organizations
and thope non-profit organizations list-
od in Attachment O to Ciroular A-122 in
determined in agoordanos with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 OFR part 81,

§84.28 Period of availability of funds,

Where g funding period 1is speoified, s
recipient may ¢harge to the grant only
allowable oosts resulting from obliga~
tions inourred during the funding pe-
riod and any pre-award costs author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards,

Beotions 84,31 through 84.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the TFederal CGovernment
whose cogb was oharged to a project
supported by & Federal award, HUD
shail require reoipients %o observe
these standards wnder awards and shall
not impoge additional requirements,
unless speoificelly required by Federal
sbatute. The recipient may use its own

2 CFR Subtllie A (4-1-1 Edlition)

property management standards and
procedures provided 1t observes the
provisions of §§84.81 through 84.37.

§64,81 Insurance coverage,

Reoipients shall, st a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment aoc-
guired with FPederal funds as provided
to property owned by the reoipient,
Federally-owned property nesd not bhe
insured unless required by the terms
and conditions of the award,

§84.32 . Renl property.

HUD presoribes the following require-
ments for recipients conoerning the use
and disposition of real property ac- -
¢uired in whole or in part under
awards:

(a) Title to real property ghall vest in
the recipient subject to the condition
that the reoipient ghall use the rem)
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of FUD,

(b) The reoipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
thet the property is no longer nesded
for the purpose of the original projeot.
Use in other projects shall be Mmited
to those under federally-sponsored

.projeots (i.e,, awards) or programs that

have purposes consistent with those
aunthorized for support by HUD.

(0) When the real property is no
longer needed as provided in para-
graphs () and (b) of this seotion, the
reoipient shall reguest disposition in-
stroctions from HUD or its sucoessor
Federal awarding agenoy., HUD shall
observe ons or more of the following

. disposition instruotions,

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
oompensates the Federal Government
for that percentage of the ourrent fair
market value of the property attrib-
utable to the Federal partioipstion in
the project.

(2) The reciplent may be directed to
sell the property under guidelines pro-
vided by HUD and yay the Federal Gov-
ernment for that pereentage of the our-
rent fair market value of the property
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attributable to the Federal participa-
tion in the projeot (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
oseds), When the recipient is suthor-
ized or required to sell the property,
propsr sales progedures ghall be estab-
lished that provide for compstition to
the extent practioable and result in the
highest possible retura.

(8) The recipient may be directed to
transfer ‘title to the property to the
Federal Government or to an eligible
third party provided that, in such
oases, the recipient shall be entitled to
compensetion for its attributable per-
centage ' of the owmrent fair market
valus of the property. ’

§84.88 TFederally-owned -and exempt
property. .

(%) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government, Re-
oipients shall submit apnually an in-
ventory lisbing of federally-owned
property in their oustody to HUD,
Upon sompletion of the award or when
the property is mo longer needed, the

recipient shell yeport the property Ho-

* HUD for farther HUD utilization.

(2) If HUD has no further need for the
property, it shall be declaréd excess
and reported to the General Services
Administration, unless HUD has statu~
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
suthority provided by the Federal
Technology Trensfer Aot (16 U.8,0, 8710
(I)) to donate research eguipment to
educational and non-profit organiza-
tions in accordance with B0, 12821,
“Improving Mathematics and Science
Bdnoation in Support of the National
Fducation Goals.'') Appropriate in-
structions shall be issued to the recipi-
ent by HUD, .

(b) Ezempt property. When statutory
authority exists, HUD has the opbion
t0 vest bitle to property acguired with
Federal funds in the recipient withoub
further obligation to the Federal Gov-
ernment and under oconditions HUD
oconsiders appropriate. Such property is
“exempt property.” Shovld HUD not
establish copnditions, title to exempt

property wpon aocguisition shall vest in .

the reoipient without fuvther obliga-
tion to the Federal Government,

§84.34

§84,84 Eguipment.

() Tltle to equipment acquired by a
recipient with Fefleral funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use egulp-
ment aoquired with Federal funds o
provide services to non-Federal outside
organizetions for a fee that is less than
private companies cherge for eguiva-
lent services, unless speocifically an~
thorized by Federal statnte, for as long
a8 the Pederal Government retains an
interest in the equipment. '

(o) The reoipient shall use the equip-
ment in the projest or program for
which it was acguired as long as need-
sd, whether or not the project or pro-
gram oontinues to be supported.by Fed-
eral funds and shall not encuwmber the
equipment without approval of HUD.
When the sguipment is no longer neef-+
ed for the original projeot or program,
the recipient shall use the equipment
in conneotion with its other federally-
sponsored potlvities, in the following
order of priovity: ' :

(1) Aotivities sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agenoies,

(8) During the time that equipment
is used on the project or program for
which it wes aoquired, the, reciplent
shall male it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the eguip-
ment was originally aogquired, Flrst
preference for suoh other use shall be
given to other projeols or programs
gpopsored by HUD thet financed the
eguipment; second preference shall be
glven to projects or programs spon-
sored by other Federal awarding agen-
cies, If the equipment is owned by the
Federal Government, use on other ac-
tivities not spomsorsd by the Federal
Government shall be permissible if au-
thorized by HUD, User charges shall he
trested ap program income.

(¢) When aoquiring xeplacement
equipment, the reciplent mey use the
equipment to be replaced as trade-in or
sell the eguipment and use the pro-
oeeds to offset the costs of the replace-
ment sguipment subject to the ap-
proval of HUD,
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§84.34

(f) The recipient’s property manage-
ment standards for equipment aogiired
with Federal funds and federally-owned
equipment shell inolude all of the fol-
lowing.

(1) Bauipment reoords shall be main-
tained acourately and shall inoclude the
following Information,

(1) A desoription of the equipment,

(i) Manufaoturer's serinl number,
mode]l number, FPederal stook number,
national stook number, or other identi-
fication number. .

(i11) Source of the equipment, inolud-
ing the award number,

(iv) Whether title vests in the reoipi-
ent or the Federal Government,

(v) Aocquisition dats (or date re-
ooived, if the equipment was furnished

* by the Federal Government) and cost,

(vi) Information from which one can
oaloulate the percentage of Federal
partioipation in the cost of the eguip-
ment (not applicable. to eguipment fur-
nished by the Federal Government),

(vii) Liooation and condition of the
equipment and the date the informa-
tion was reported,

(viil) Unit aoguisition cost.

(ix) Ultimate disposition data, in-
oluding dete of disposal and sales price
or the method used to determine our-
rent fadr market value where a recipi-
ent compensates HUD for its share.

(2) Bguipment owned by the Federal
Government shall be identified to indi-
onte Federal ownership,

(8) A physioal inventory of equipment
shell be taken and the results .rec-
onoiled with the eguipment records at
least onoce every two years, Any dif-
ferences between quentities deter-
mined by the physical inspection and
those shown in the accounting records
shall bs investigated to determine the
ceuges of the difference. The recipient
shall, in oonnection with the inven-
tory, verify the existence, ourrent wti-
lization, and continued need for the
equipment,

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loes, damage, or theft of the
eguipment. Any loss, damage, or theft
of equipment shall be investigated and
fully doowmentsd; if the equipment was
owned by the Federal Government, the
reciplent shall promptly notify HUD,

24 CFR Subfitle A (4-1-11 Edition)

(6) Adequate maintenance procedures
shall be implemented to keep the
squipment in good condition,

(6) Where the recipient is authorized
or reqguired to sell the equipment, prop-
er sales prooedures shall be established
which provide for compstition to the
extent practicable and result in the
highest possible return,

(¢) When the reciplent no longer
needs the equipment, the eguipment
may be uged for other aotivities in ac-
cordance with the following standards,
For equipment with & ourrent per uniy
fair market value of $5000 oy more, the
recipient may retain the equipment for
other uses provided that compensation
ie made to HUD or its successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal partioipation in the cost of the
original projeot or program to the our-
rent fair market value of the equip-
ment. If the recipient hag no need for
the equipment, the recipient shell re-
quest disposition instruotions from
HUD. HUD shall determine whether the
equipment can be used to meet HUD's
requirements. If no requirement exists
within HUD, the avallability. of the
squipment shall be reported to the
General Services Administration by
HUD to determine whethér s require-
ment for the equipment exists in other
Foderal agencies. HUD shell issue in-
struotions to the recipient no later
than 120 calendar days after the recipi-
ent's request and the following proce-
dures shall govern.

(1) If so Instructed or if disposition
instructions are not issned within 120
calendar days afber the recipient's re-

quest, the reoipient sghall =sell the

equipment and relmburge HUD an
amount ocomputed by applying to the
sales prooeeds the peroentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federal share
$600 or ten peroent of the prooeeds,
whichever is less, for the recipient's
selling and handling expenses,

(2) If the recipient i Instructed to
ship the eguipment elsewhers, the re-
oipient shall be reimbursed by the Fed-
eral Government by an amount which
i8 computed by applying the percent-
age of the reoipient's partioipation in
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the cost of the original project or pro-
gram to the ourrent falr market value
of the equipment, plus any ressonable
shipping or interim storage oosts in-
ourred.

(8) If the reocipient is instracted to
otherwise dispose of the equipment, the
recipient shall be reimbursed by HUD
fﬁ;)r such oosts incurred in ifs disposi-

on.

(4) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or t0 a third party named by
the PFederal Government when such
thivd parby is otherwise eligible under
existing statutes. Such transfer shall
1o subject to the following standards,

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing, )

(i1) HUD ghall issue disposition in-
structions within 120 oglendar days
after receipt of m final inventory, The
finel inventory shall Hst all equipment
aoguired with grant funds and feder-
ally-owned equipment. I HUD fails to
issue dispopition instructions within
the 120 calendar day period, the reoipi-
ent shall spply the standards of this
section, as appropriate,

(311) When HUD exercises its right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned equipment. .

§84.85 Supplies and other expendable
property.

(s) Title to supplies and other ex-
pendable property shall vest in the re-
alpient upon acquisition. I there ik a
residual inventory of unused supplies
excesding $5000 in total aggregate
value upon termination or completion
of the projeot or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the reoipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or -gell them, but shall, in ei-
ther oase, compensate the Federal Gov-
ernment for its share, The amount of
compensation shall be computbed in the
saane manner as for eguipment,

(b) The recipient shall not use sup-
plies aoquired with Federal funds o
provide services to non-Federal outside
organizations for a fee that is less than
privete companies charge for equiva-

§ 84,36

jent pervioces, uuless specifioally au-
thorized by Federal statuts, as long as
+the Federal Government retains an in-
terest in the supplies.

§84,86 Intangible property.

(a) The recipient may copyright any
work thet is subjeot to copyright and
was developed, or for whioh ownership
was purchased, under an award, HUD
reserves a royslty-free, mnonexclusive
and irrevooable right to reproduos,
publish, or otherwise use the work for
Poderal purposes, and to authorize oth-
ers 1o 4o so,

(b) Recipients are subieot to applioa-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Dspartment
of’ Commeroe at 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi~
ness Firms Under Government Grants,
Oontracts and Oooperative * Agree-
ments, : C

(0) HUD has the right to:

(1) Obtain, reproduce, publish or oth-~
erwise use the deta first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwiss use suoh
dete for HUD purposes,

(A){1) In addition, in response to a
Freedom of Information Act (F0L14) re-
guest for vesearch data relating to pub-
iished research findings produced vnder
an award that were used by HUD ia de-
veloping an agency action that has the
force and effect of law, HUD shall re-
quest, and the reoipient shell provide,
within & reasonsble tirne, the research
data so that they ocan be made avail-
able to the public through the proce-
dures esteblished under the FOIA, If
HUD obtains the researoh date solely
in response to a FOIA request, HUD
may oharge the reguester a reasonable
foe equaling the full incremental cosb
of obtaining the research data. This fee
should reflect costs inourred hy HUD,
the recipient, and applicable subrecipi-
ents. This fee is in addition to any fees
HUD may assess under the FOIA (6
T.8,0. 662(a)(4)(A)).

(%) The following definitions apply
{or purposes of this paragraph (O:

(1) Research data is defined as the re-
corded factual material commonly ao-
cepbed in the soientific community as
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necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of eoientiﬁo pa-
pers, plans for future research, peer re-
views, or communications with ool-
leagunes, This '‘recorded” material ex-
oludes physiocal objeots (e.g., laboratory

spmples), Researoh data also do not in- -

clude!

(A) Trade seorets, commeroial infor-
meation, materials nevessary to be held
confidential by a researoher until they.
are publighed, or similay Informeation
whiob is protected under law; and

(B) Personnel and mediocal informa-
tlon and similar information the dis-
olosure of which would constitute o
clearly unwarranted invasion of per-
sonal privaocy, such as information that
could be used to ldentify a partioular
person in & research study,

(11) Published 1s defined as either
when;-

(A) Repearch findings are published
in & peer-reviswed solentific or teoh—
nical journsl; or

(B) HUD publicly and officially oites
the research findings in support of an
agenoy action that has the force and
effect of law,

(i) Used by HUD in developing an
agency action that has the foroe and ef-
Jeot of law it defined as when HUD pub-
Uoly and officielly oites the research
findings in support of an agenoy action
that has the foroe and effect of law.

(e) Title to intengible property and
debt instruments aoguired under an
award or subaward vests upon acquisi-
tion in the reoipient., Thé recipient
shall use that property for the oripi-
nally-authorized purpose, and the re-
cipient shall not sncumber the prop-
erty without approval of HUD, When no
longer nesded for the originally au-
thorized purpose, disposition of the in-
tangible property shall ocour in accord-
ance with the provisions of §84.84(g).

{68 FR 47011, Sept. 13, 1004, as amended at 66
FR. 80409, May 11, 2000)

§84.87 Property trust relationship.
Real property, eqguipment, intangible
property and debt instruments that are
acguired or improved with TFederal
funds shall be held in trust by the re-
cipient as trustes for the beneficiaries
of the projeot or progrem under which
the property was acquired ox improved.

24 CFR Subtille A (4-1-11 Edllion)

HUD may require recipients to record
llens or other appropriste nobices of
record o indioate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition oanditions apply to the
property.

PEOOUREMEN‘I‘ STANDARDS

584.40d Purpose of prosurement stand-
ardas,

BSeotions 84.41 through 84.48 set forth ’
standards for use by reoipients in es-
tablishing procedures for the prooure-
ment of supplies and other expendable
property, equipment, real property and
other services with Tederal funds,
Thess standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
end in ocompliance with the provisions
of applicable Federal statutes and ex-
soutive orders. No additionsl prooure-
ment standards or requirements shall
be imposed by HUD upon recipisnts,
unless specifically required by Federsl
statute or exeoutlve order or approved
by OMB,

§84.41 Reoipient responsibilities.

The standerds contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(g), The reoipient is
the responsible authority, without re-
oourse to HUD, regarding the sottle-
ment and satisfaction of all contiac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, olaims,
protests of award, source evatlustion or
other matters of a contractual nature,
Matters conoerning violgtion of statute
are to be referred to such Federal,
Btate or looal euthority as may have
proper jurisdiotion,

§8442 Codes of vonduet,

The reocipient shall maintain written
standerds of oconduct governing the
performance of its employees engaged
in the award and administration of
ocontraots, No employes, offioer, or
egent shall partioipate in the selection,
eward, or administration of a contract
supported by Pederal funds if a real or
apparent conflict of interest would be
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involved, Buch a confliot would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ eny of the parties Indicated
herein, has & finanoial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
reoipient shall neither solicit nor ac-
oept gratuities, favors, or sanything of
monetary value from oontractors, or
parties to subagresments, However, re-
oipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
lcited item of nominal value, The

standards of conduct shall provide for.

disciplinary actions to be applied for
violations of puch. ptandards by offi-
cers, employees, or agents of the re-
cipient. .

§B4.48 Competition,

All proourement transeotions shall
be conducted in & manner to provids,
to the maximum extent practioal, open
and fres oompebition, The recipient
shall be alert to organizationsl con-
flicts of interest as well as nonocompeti-
tive praotices among contractors that
may restriot or eliminate competition
or otherwise restrain trade, In order to
ensure objeotive contractor perform-
anoe and sliminate unfair competitive
advantage, contractors that develop or
draft spscifications, reguirements,
statements of worlk, invitations for
bids and/or requésts {for proposals ghall
be excluded from ocompebing for such
proourements, Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
prios, quality and other factors consid-
ored. The other factors shall include
the bidder's or offeror's ocompliance
with Heotdon 8 of the Housing' and
Urban Development Aot of 1888 (12
U.8,0, 1701n), hereafter referred to as
“Seotion 3. Ssotion 8 provides that, to
the greatest extent feasible, and con-
sistent with existing Pederal, State,
and looa) laws, and regulations, eco-
nomic opportunities generated by oex-
tain HUD finanecial assistance shall be
directed to low- and very low-inoome
persons, Solioitations shall clearly set
forth a1l requirements that the bidder

. §64.44

or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the reciplent’s
interest to do so.

§84,.44 Proocurement procedures.

(a) All recipients shall establish writ-
ten prooursment prooedures. These
procedures shall provide for, at a roin-
imum, that paragraphs (a)(1), (a)(2) and
(8)(8) of this section apply.

(1) Reocipients avoid purchesing un-
necessary items. :

(2) Where appropripte, an analysis is
made of lease and purchase alter-
nabives to determine which would be
the most sconomioal and practiocal pro-
ourement for the Federal Government,

(8) Solicitations for goods and serv-
ioes provide for all of the following,

1) A olear and acourate desoription
of the technioal requirements for the
meterial, produot or service to be pro-
oursd. In ocompetitive prosurements,
such & desoription shall not oontain
features which unduly restrict com-
potition, ! )

(1) Requirements whioh the bidder/

offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals. .
* (i) A desoription, whenever prac-
ticable, of technioal reguirements in
terms of functions to be performed or
performance required, including the
range of anceptable oharacteristics or
minimum accepteble standards.

(iv) The speocific features of ‘‘brand
name or egual” deporiptions that bid-
dors are required to meet when suoh
items are included in the solioltation.

(v) The acceptance, to the extent
practioable and sconomically feasible,
of products and services dimensionsd in

" the metrio system of measurement,

(vi) Preferenoe, to the extent prac-
tioable end economioally feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are enexgy efficlent,

(b) Positive effoxts ghall be made by
reoipients to utilize small businesses,
minority-owned firms, ahd women's
business enterprises, whenever pos-
sible, Reoipients of Federal awards
shall take all of the following steps t0
further this goal,
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(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used fo the fullest
extont practicable,

(2) Malte information on forthcoming
opportunities’ available and arrenge
time frames for purohases and oon-
tracts 0 enocourage and faocilitate par-
tioipation by small businesses, minor-
ity-owned firms, and women's business
enterprises,

(3) Congider in the contract process
whether firms ocompeting for larger
contracts intend to subocontreot with

small  businesses, minority-owned
firms, and women’s business enter-
prises,

(4) Bnoourage contracting with oon-
sortinms of smell businesses, minority-
owned filrms and women's business en-
terprises when & contract is too large
for one of these firms to handle individ-
ually,

(6) Use the services and assistanoce, ap
appropriate, of suoh organizations ag
the Small Business Administration and
the Department of Commeroce's Minor-
ity Business Development Agenoy in

_the soloitation and utilization of
small businesses, minority-owned firms
and women's husiness enterprises.

(o) The type of procuring instriments
used (e.g,, fixed price ocontracts, cosb
relmbursable contracts, purohase or-
ders, and incentivée coniraots) shall be
determined by the reoipient but shall
be appropriate for the partioular pro-
oursment end for promoting the besb
interest of the.program ox project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost” or “‘percentage of oonstruotion
oost” methods of oontra.otmg ghall not
be used,

(d) Contracts shall be ma.da only with
responsible contraotors who POBSEss
the potential ability to perform suo-
oessfully under the terms and oondi-
tions of the propoged proourement.
Considergtion shall be given to such
matters as contractor integrity; com-
piance with publio polley, inocluding,
whers applioable, Seotion 3 of ths
Housing end Urban Development Aot of
1068 (12 U.8.0. 1701w); record of past
performence; and financiel and tech-
nical resources or accesgibility to other
necessary resources, In oertain oir-
ocumstances, oontraots with ocertain
parties are restricted by implemente-

24 CFR Subfitle A (4-1~11 Ediltion)

tion of BHxecutive Orders 12640 and
12689, "'Debarment and Suspension," at’
2 OFR part 2434,

(o) Reoiplents shall, on request, make
available for the Federal awarding
agenoy, pre-award review and prooure-
ment doouments, such a8 requests for
proposals or invitations for bids, inde-
pendent cost estimeates, eto,, when any
of the following conditions apply,

(1) A ‘reoipient’'s proourement prooe-
dures or operation fails to comply with
the proourement standerds in HUD's
implementation of Ojroular A-110,

(2) The procurement is expeoted to
exoeed 3100,000 or the small purchase
threshold fixed at 41 U.8.0, 408 (11),
whichover is greater, and is to be
awarded without competition or only
one bid or offer is received in response
t0 & solioitation,

(3) The proocurement, which is ex-
pected to exoeed the small purchase
threshold, speoifies & “brand name”
produot,

(4) The proposed award over the
small purchase threshold is to be
awarded to other then the apparent
low bidder under & senled bid prooure-
mehb,

(6) A proposed contract modifioation
changes the scope of a contraoct or in-
oreases the contraoct amount by more
then the amount of the small purchase
threshold.

[69 PR 47011, Sept. 18, 1804, a5 amended at 72
PR 73462, Deo, 27, 2007)

§8446 Cost and price analysis.

Some form of cost or price analysis
shall be mede and documented in the
procurement files in connection with
every prooursment action, Price anal-
ysis may be acoomplighed in various
ways, including the comparison of
price quotetions submiited, merket
prices and similar indicia, together
with discounts. Cost anslysis is the re-
view and evaluation of eanh element: of
oopb to ' determine reasonableness,
alloopbility and allowability.

§84.46 Proourement records,

Proourement records and files for
purchases in excess of the small pur-
ochase threshold shell include the fol-
lowing at a minimum:

(a) Basis for contractor gelection;
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(b) Justification for lack of compebi-
tion when compstitive bids or offers
ars not obtained; and

(0) Basis for award cost or price,

§8447 Contract administration,

A systiem for contract administration
shall be maintained to ensurs con~
tractor conformance with the terms,
conditions and specifications of the
gontract and to ensure adeguate and

timely follow up of all purchases. Re-

oipients shall evaluate contractor per-
formancs and dooument, as APPIo-
priate, whether contractors have met
the temns, conditions and speciﬂou—
tions of the contract.

§84,48 Coniract provisions.

The reoipient shell include, in addi-
tion o provisions to define & sound and
complete agreement, the following pro-
visions in all contracts, The following
provisions shall also be gpplied to sub-
oontraots.

(a) Contracts in exoess of the small
purchase threshold shall contain con-
traotual provisions oy conditions that
gllow for administrative, contractual,
or legal remedies in instances in which
n contiactor violates or breaches the
contract terms, and provide for such
remedial aotions a8 may De appro-
priate.

(b) All oontraobts in exocess-of the
small purchase threshold shall contain
suitable provisions for termination hy
the reocipient, including the manner by
whioch termination shell be effectod
and the basis for settlement, In addi-
tion, such contyacts shall desoribs con-
ditions under which the contract. may
be terminated for default as well as

conditions where the oontract may he |

termineted becaunss of circumstanoces
beyond the control of the contractor,
(0) Bxcept as otherwise reguired by
statute, an award that requires the
oontracting (or subcontracting) for
counstruction or facilibty improvements
shall provide for the recipient to follow
its own reguivements rolating to bid
guarantees, performance bonds, and
payment bonds unless the construoction
contract or subconbtract exoceeds
$100,000. For those oontracts or sub-
contracts exoeeding $100,000, HUD meay
ao0ept the honding policy and require-
ments of the recipient, provided HUD

§84.48

has made a determination that the
Federal Government's interest iz ade~
quately protected. If such a determina-~
tion hes not bheen made, the minimum
requirements shall be as follows:

(1) A bid guarantee from sach bidder
equivalent to five peroent of the bid
price, The ‘'bid guarantes” shall con-
sist of & firm commitmeni such as &
bid bond, oertified check, or pther ne-
gotiable instrument accompanying &
bid as assuranos that the bidder shall,
upon soceptance of his bid, execute
suoh contractual documents a8 may be
required within the time spedified.

(2) A performance bond on the part of
the contractor for 100 percent of the
ocontract price. A ‘‘performence hond"
18 one exeoubed in gonnection with a

oontract to securs fulfillment of all the,

pontractor’s obliga.tions under such
oontraot,

(8) A payment bond on the part of the
contractor for 100 percent of the con-
tract price, A “payment bond' is one
exsoutied in connection with & contract
to mssure payment as required hy stat-
ute of all persons supplying labor and

maeterial in the exeoution of the worl .

provided for in the contract.

(4) Where bonds are required in the
situations deseribed ‘herein, the bonds
shall be obtained from oompanies hold-
ing certificates of authority as acospt~
able pureties pursuent to 81 OFR part
228, “*Surety Companies Doing Business
with the United States.”

(d) All nepotiated contraots (except
those for less them the small purohase
threshold) awarded by reciplents shall
inolude & provisjon to the effect that
the recipient, HUD, the Comptroller
General of the Umted States, or any of
their duly authorized representabives,
shall have access bo any books, docu~-
ments, papers and records of the oon-
tractor which are directly pertinent to
& specific program for the purpose of
making aundits, examinations, excerpts
and transoriptions,

(e) All contraots, including small

purchases, ewarded by vecipients and

their contraotors shall contain the pro-
ourement provisions of Appendix A to
this ruls, as applicable.
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§64.80
RDPORTS AND RECORDS

§84.60 Purpose of reports and records.

Sections 84,51 through 84,53 set forth
the prooedurés for monitoring and re-
porting on the reciplent's financial and
program performance and the nec-
espary stendard reporting forms, They
also set forth record retention require-
ments, .

$84.61 Monitoring and reporting pro-
gram perfoxmance,

(a) Recipients are responsible for
managing and monitoring each project,
program, subawerd, fanction or aotiv-
ity supported by the award, Reciplents
shall monitor subawards tio ensure sub-
recipients have met the audit reguire-
ments as delinented in §84.26,

(b) HUD shall prescribe thé fregnency
with which the performance reports
shall be pubmitted, Bxoept as provided
in §84.51(f), performance reports shall
not be required mors frequently than
guarterly or less frequently than annu-
ally. Annisal reports shall bs due 80 cal-
endar days after the grant year; quar-
terly or semi-annual reports shall be
due 30 days after the reporting period,
HUD mey require annual reports hefore
the anniversary dates of multiple year
awards in llen of these requirements.
The final performance reporis are due
90 calendar deys after the expiration or
termination of the award. .

() I inappropriate, a final technioal
or performance repoxrt shall not be re-
guired after completion of the projeot.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following!

(1) A comparison of actual acoom-
plishments with the goals and objeo-
tives established for the period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects can be readily
guentified, such quantitetive data
should be related to cost data for com-

putation of unit oosts,

" (%) Remsons why ostublished gonls
were not met, if appropriate.

(8) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of oost overruns or
high unit costs,

24 CFR Subtilie A (4-1~11 Edition)

(e) Reciplents shall not be required to
submit more then the original and two
copies of performance reports,

(f) Recipients ghall immediately no-
tify HUD of developments thet have a
significant impact on the award-sup-
ported acotivities, Also, notifioation
shall be given in the oase of problems,
delays, or adverse conditions which
materially impair the ability to meet
the obisctives of the award, This notifl-
ontion shall include & statement of the
sotion taken or contemplated, and any
assistanoce needed to resolve the situa-

tion.

(g} HUD may make eite visits, as
needed,

(h) HUD shall comply with clearance
requirements of 6 CFR part 1320 when
requesting performance data from re-
cipients.

§84,62 Financial reporting,

() The Pederal financial report
(FFR), or such other form as may be
approved by OMB, is anthorized for ob-
taining finanoial information from re-
cipients, The applicabllity of the FFR
form shall be determined by the gppro-
priste HUD program, end the grantee
will be notified of any program reguire-
mentsa in reference to the FFR upon re-
oeipt of the award, A HUD program
may, where appropriate, waive the use
of the FFR for its grantess and retguire
an alternative reporiing system.,

(b) HUD shall presoribe whether the
PFR shall be on & oash or acorual
basis, If HUD requires asorual informe-
tion and the recipient's accounting
records are not normally kept on the
acorual basis, the recipient shall not be
roaguired to convert its acoounting sys-
tem, but shall develop such acorual in-
formation through best estimates
besed on an anslysis of the dooumenta-
tion on hand, '

(0) HUD shell determine the fre-
quenoy of the FFR for eaoh project or
program, considering the size and com-
plexity of the particular project or pro-
gram. However, the report shall not be
required more frequently than quar-
terly or less frequently than annually.
The reporting period end dates shaell be
Meroh 31, June 80, Reptember 80 or De-
cembher 81, A final FFR shall be re-
quiredt at the completion of the award
agreement and shall use the end dete of
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the Yrojeoct or grant period as the re-
‘porting end date. ‘ :

(4) HUD raquires recipients vo submit
the FFR 1o later than 80 deys after the
end of emoh specilied reporting period
for guarterly and semi-annual reports,
and .80 calendar days for smnual re-
ports. Final reports shall be submitted
no later than 80 dmys after the project
or grant period end date, Extensions of
reporting due dates mey be approved
by HUD upon request of' the recipient,

HUD may require awardees to submit

the FFR electronicelly, Blectronioc sub-
mission may be waived for oanse in ao-

cordence withi HUD's waiver polioy in
- §6,110 of this title. - ) .-

" (8)(1) When funds are advanced o re-
cipienits HUD shaell use the FFR ‘to
monitor ocash advanced to recipients
and to obtain dispursement informe-
tion for esoh ngreement with the re-
oiplents, HUD may require foreoasts of
Federal cash requirements in the "Re-
rharks” seotion of the FFR and may re-

- quire recipients to report in the “Re-
fnarks’ ssotion the amount of cash ad-

vanoss recelved and reteined in excess
of three days and any inferest earned
on such oash advanoces, Reoipients shall

. provide short narrative explanstions of

actions talken - to reduce early

- drawdowns and exoess balances.

(2) Reociplents shall be reguired to

submit not more then the originel and
two copies of the FFR or submit the re-

port-glestronidally, EUD may require a
guerterly report -from recipients re-

oelving advanoes totaling $1 millon or-

more per yeax,

(f) When HUD needs additional infor-
mation or mors freguent reports, ths
following phall he observed.

(1) When additional information is
needed to comply with legislative re-
fuirements or governmentwide re-
guirements, HUD shall isgue instruc-
tions to vequire recipients to submit
such information under the "Remiarks”
seoblon of the reports or other means. .

(2) When HUD determines that a re-
oiplent's accounting system does not
meet the standexrds in §84,21, additional
pertinent information to further mon-
{tor awards may he obtained by writben

-notiee to the recipient until such time
‘a8 the system is brought up to stand-
~'ard, HUD, in obtaining $his informa-

§84.53

tion, shall comply with report clear-
ance requirements of b OFR part 1320,

.(8) HUD may eleot to acoept the iden- .

tical information: from the recipients
through a system to system date inter-
face as determined by HUD, -

76 FR 41089, July 16, 2010)

§84.68 Retention and access require-
~ ments for records,

(2) This section sets forth require-
ments for record retention and scoess
to records for awerds to recipients,
HUD shall not impose any other rescord
retention or access reguirements wpon
reoipients, .

(1) Financial records, supporting doe-
uments, stabistionl records, and all
other regords 'pertinent to an award
shall be retained for a period of three
yegrs from the date of submission of
the final expenditure report ox, for
awards that are renewed quarterly or
anunally, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD, The
only exoeptions are the following.

(1) If any litigation, olaim, or audit is
started before the expiration of the 8-
yeay period, the records shall be re-
tained. until all litigation, olaims or
eaudit findings involving the records
bave been resolved and final action
taken, '

(2) Reocords for yeal property and
equipment acquired with Federal funds
shall be retained for 8 years after final
disposition., ) S

(3) When reoords axre transferred to or
meintained by HUD, the 8-yehr reten-
tion reguirement is not applicable to
the recipient. . N

(4 Indirect cost rate proposals, oost

allooation plans, eoto. as specified in |

§84.58(g). :
-(6) Qopies of orlginal records may he

'substiputed for the original records if

avuthorized by HUD. ]

(d) HUD shall reguest transfer of cer-
ain reoords to its oustody from recipi-
ents when it determines that the
records . possess long termm rebention
value, However, in order to avoid dupli-
og'te recordleeping, HUD may rake ar-

" rangements for recipients to retain any

veoords that are continuously mneeded
for joint use, .

() HUD; the Inspector General,
Comptroller Géneral of - the United
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Stabes, or any of thelr duly authorized
representatives, have the right of time-
ly and unrestrioted access to any
books, doouments, papers, or other
records of reoipients that are persinent
to the awards, in order to make audits,
examinations, exoerpts, transcripts and
oopies of such documents. This right
also includes timely and reasonable ao-
oess to & reoipient's personuel for the
purpose of interview and discussion re-
lated to-such doouments, The rights of
aocess in this paragraph (e) are not
limited to the reguired retention pe-
rlod, but shall last as long as redords
are retained, )
(f) -‘Unless required by statnute, HUD
shall not place restriotions on recipi-
ents that limit publlo access to the
records of reoipients that are pertinent
to an awerd, exospt when HUD can
demonatrate that such records shall be
kept confidential and would have been
- exempted from disclosure pursuent to
the Hreedom "of Information Aot (b
U 8.0. 562) if the repords hed belonged

o HUD,

(g) Indivect cost rate proposals, cost al-
location plans, ete, Paragraphs (g)(1) and
(g)(2) of thig section apply to the fol-
lowing types of doouments, and thelr
supporting records—indireot cost rate
computations or proposals, cost alloos~
tion plans, and any similar accounting
computations of the rate at which a
pattionlar group of 0o8ts is charkesble
(such as computer usage ohargebsok

-rates or ‘composite fringe beneflt
rates).

(1) If submitted for negotintion. If the
recipient submits to HUD or the bub-

. reoiplent submits to the recipient the
proposel, plan, or other computation to
form the basis for negotiation of the
rate, then the 8-year retention period
for its supporting records starts on the
date of such submission,

- (2) If not submitted for negotiation. If
the recipient is not required to submit

o HUD ‘or the subreoipient is not re-
quired to submit to the resoipient the
proposal, plan, or other computation
‘for negotiation purposes, then the 8-
yeoar retention period for the proposal,
plan, or other computation and its sup-
porting records sbarts at the end of the
figcal year (or other accounting period)
covered by the proposal, p]a.n, or other
computation.

24 CFR Sublitie A (4~1-11 Edition) -
TERMINATION AND ENFORODMENT .

#84.60 Purpose of termination and en-
foxcement,
Hections 84.61 and 84.62 set forth un1~
form suspensgion, termination and en-
foroement proocedures,

#84,61 Termination,

(2) Awards may be terminated in
whole or in part only if paragraphs
(2)(1), (a)2) or (a)B3) of this section
apply,

(1) By BEUD, 11‘ g reoipient materially
fails to comply with the terms and con-
ditions of an award,

(2) By HUD with the consent of the
recipient, in whioch oase the two parties
shall agree upon the termination oon-
@itions, including the effeotive date
and, in the oase of partial termination,
the portion to be terminated.

(8) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
offeotive ‘datbe, and, in the cage of par-
tial termingation, the portion to be ter-
minated, However, if HUD determines
in the oage of partial termination that
the reduced or modified portion of the
grant will not acoomplish the purposes
for whioh the grant was made, it mey
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)(2)
of this seotion.

() If costs ere allowed under an
award, the responsibilities of the re-
oiplent referred to in §84.7i(a), includ-
ing those for property mansgement as
applioeble, shall be considered in the
términation of the award, and provi-
slon shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate. )

§84.62 Enforcement.

(a) Remedies for noncompliance. If a re-
oiplent materially falls to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, applioation, or
notice of award, HUD mey, in addition
to imposing any of the special ocondi-
tlons outlined in §84.14, take one or
more of the following aotions, as appro-
yriate in the ciroumstanoces. :
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(1) Temporarily withhold oash pay-
ments pending ocorrsotion of the defi-
ocienocy by the recipient or moxre severe
enforcement action hy HUD,

(2)' Disallow (that is, deny both use-of
funds end any sapplicable matohing
oredit for) all or part of the cost of the
aobivity or action not in compliance.

{8) Wholly or partly suspend or ter-

minate the current award,

(4) Withhold further awards for the

project ox program.

(56) Take other remedies that may be
legally available,

(b) Hearings and appeals, In taling an
snforoement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved,

(o) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations inowwrsd by the re-
cipient dupring a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notics of suspension or ter-
mination or subsequently. Other recipi-
ent ocosts during suspsnsjon or after
termination which are necessary and
not reasonably avoidable are allowabls
if paragraphs (o)(1) and (c)(2)" of this
seotion apply.

(1) The costs result from obligations

- which were properly inocurred by the re-
oipient hefore the effeotive date of ans-

pension or terminetion, are not in an-
ticipation of it, and in the oase of a ter-
minsation, ars nonoancellable,

(%) The costs would be allowable if

. the award were not suspended or ex-

pired normally at the end of theé fund-
ing period in which the termination
talkes effect,

(4) Relutlonship to debaw ment and sus-
pension. The enforoement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension ,under
HUD's regulations at 2 CFR part'. 2424
(see §84.18),

{69 FR 47011, Bept, 13, 1894, as umemlad at 712
TR 73463, Deo. 27, 2007)

- §84.72

Sprurt D—Afier-the-Award
‘Requirements

§84.70 Purpose.

Seotioiis 84,71 through ‘84,73 contain
closeout ‘procedurss and other proce-
dures for subseguent disallowanoes and
adiustments,

§84.71 Closeout procedures.

(2) Reooipients shall submit, within 60
oalendar days after the date of comple-

tion of .the award, all finanoial, per-.

formance, and other reports as raquired
by the terms and conditions of the
eward. HUD may approve extensions
when reguested by the recipient.

(b) Unless HUD euthorizes an exten-
sion, a reoipient shell liquidate all ob-
ligations inourred under the award not
later than B0 calendar days after the
funding period or the date of ocomple-
tion as spsoified in the terms and con-
giitions of the award or in HUD instruc-

ons,

(¢) HUD shall make prompb payments

t0 8 recipient for allowable reimburs-
able cosbs under the award baing; olosed

out.
(d) The recipient shall promptly re-

fund any balances of unobligated oash

that HUD has advanced or pesid and
that 18 not authoriged to be retalned by
the reciplent for use in other projects.
OMB Giroular A-]120 governs unreturned
prmounts that become delinguent debts,

{e) 'When authorized by the terms and
conditions of the awdrd, HUD shall
make a settiement for any upward or
downward adjustrnents to-the Federal
share of costs after oloseout reports are
received. ‘

() The recipient shall aooount for
any real and personel property ac-
guired with Federal funds or received
from the Federal Government in aoc-
cordance with §§684,81 through 84,87,

(g) ™n the event & final andit has not

been performed prior to the oloseout of

an award, HUD shall retain the right to-

recover an appropriate amount after
fully coneidering the recopmmendations
on disallowed costs resulting ﬁ'om the
final audit

484,72 Subsequent adJust:ments and
continulng responsibilities,

(2) 'The closeout of an award does not
affect any of the following.

4
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(1) The right of HUD to disallow costs -

and recover. funds on the basis of a
later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, ocorrections, or other
transactions,

(8) Audit regquirements in §84.26,

(4) Property management require-
ments in §§84.31 through 84,37,

; 25) Records retention as required in

84,68,

(b) After oloseout of an award, a rela~
tionship orsated under an award may
be modified or ended in whole or in
. part with the ocorisent of HUD and the
reciplent, provided the responsibilities
of the recipient refexred to in §64.78(a),
including those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilitles of the recipient a8 appro-
priate,

$84.78 Oolection of amounts due,

(&) Any funds paid to a reolplient in
oxcosp of the amount to which the re-
olpient is finally determined to be enti-
tled under the terms and conditions of
the award oconstitute a debt to the Fed-
eral Clovernment, If not paid within a

‘ . réasonable period after the demand for

payment, HUD may reduos the debt by
paragraphs (a)(l), (8)2) or (&)(8) of this
seotbion,

(1) Maling an administrative offset
against other requeste for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the recipient,

(8) Taking other autipn permitted by
statute,

(b) Except as obherwise provided by
law, HUD shall oharge interest on an
overdue debt in aocordance with 4 OFR
Chapter II, “Federal Olaims Collection
Standards »

Subpart E—Use of Lump Sum
Grants

$84,80 Conditions for use of Lum
Sum (fized price or fixed amoun
grants.

() Heads of awarding aotivities
(XA As) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
vlption or Notice of Funding Aveil-

B

24 CFR Subtitie A (4~1-11 Edition)

ability, For other awards, discretion
may be provided. to Grant Offisers to
determine the funding arrangement on
g transactlon basis, In suoh oeges,
Grant Officers shall doournent the basls
for selection of thé funding arrange-

* ment in the negotistion record, Appro-

priate oconsideration to fixed smount
(ump sum) awards shall be made if one
or more of the following oonditions are
pregent:

(1) The HUD funding amount is defi-
nitely less than the total aotuel cost of
the projeot,

(2) 'The HUD funding amount does not

_exoeed $100,000 or the small purchass

threshold fixed at 41 U.8.C, 408 (11),
whiochever is greater,

(3) The project scope is very specific
and adequete cost, historioal, or unit
pricing data is available to establish a
fixed amount award with assuranoe
that the recipient will realize no inore-
ment above actual cosb,

(b) [Reserved]

£84.81 Definition.

(a) A Jump sum award is an award for
a predetermined amount, as set forth
in the grant agreement, which amount
does not vary with the amount of the
recipient's antual inourred costs, Under
this typve of award, HUD -does not pay
the recipient for its inourred ocosts but
rather for completing ocertein defined
events in the work or achievement of
some other well-defined milestone,
Some of the ways in which the grant
amount may be paid are, but are not
limited to:

(1) In several partial payments, the
amount of eech agresd upon in ad-

" vance, and the ‘‘milestone’™ or event

triggering the payment also agreed
upon in advance, ‘and get forth in the
grant;

(2) On a unit price basis, for a deﬁned
unit or units (suoch as a housing coun-
seling unit), at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; o,

(8) Tn one payment at greant oomple-
tion.

(b) The key distinction between a
lamp sum and a ocost reimbursement
grant is the lack of g direot relation-

ship between the costs inourred by the
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veciplent and the amount paid by HUD
in the Jump sum arvengement,

§84,82 Provisions applicable .only to
Jwmp sum grants, !

* In addition to the provisions of this

subpart 1, subperts A and B of this

part apply t0 lump sum grants,

(a) Financlal and program- manage-
ment, Paragraphs (b) through (e) of this
section presoribe standerds for finan-
olal management systems, methods for
~meXing payments, budget revision ap-
provals, and making andits,

(b) Standards for finanolal management
systems, (1) Réoords that identify ade-
quately the sourde and spplication of
funds for federally-sponsored activities
are required. These records shall con-
tain information partaining to Federal
awerds, authorizations, obligations,
wmobligated balances, essets, outlays,
income and interest, .

(2) Bifsotive control over and ac-
countability for all funds, property and
other assets Are required. Reoipients
shell adequately sefeguard all such as-
sets end assure they are used solely for
authorized purposes. :

(8) Comparison of outlays with budg-
ot amounts for each awaxrd is required.
Whenever appropriate, financiel infor-
mation showdd be related to perform-
ence and unit cost data,

(4) Where HUD guarantess or insures
the repayment of money borrowed by
the reciplent, HUD, at its discretion,
may require sdsquate bonding and in-
surance if the bonding and insuranoce
requirements of the recipient are not
deomed adequate to protect the inter-
est of the Faderal Govermmnent,

.(6) HUD may require adequate fidel-
ity bond coverage where the recipient
 1aoks suffivient coverage to proteot the
Federal Government's interest. .

(8) Where honds are required in the
situations degoribed above, the honds
shall be obtained from companies hold-
ing certifioates of authority as acoept-
_able sureties, as prescribed in 81 OFR
part 228, “Burety CUompanies Doing
Busginess with the United States.”

(¢) Peyment, (1) The stendard go‘v-‘

erning the uwse of banlks and other insti-
tutions s depositories of funds ad-
vanced nnder awards ig, HUD shall not
require separate depository accounts
for funds provided to a recipient or es-

584,62

tablish eny eligibility requirements fox
depositories for funds provided to a re-
oipient, However, reoipients must be
able to aocount for the receipt, obliga~
fion and expenditure of funds:

(%) Oonsistent with the national goal
of expanding the opportunities for
women-bwned and minority-owned
business enterprises, reoiplents shall be
encouraged to use women-owhed and
minority-owned banks (& baxlk which 18
owned at Jeast 50 percent by women or
minority group members),

(4) Revision of budgel and program
olans, (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award
process, It mey include either the Fed-

- eral and non-Federal share, or only the

Federal share, depending upon HUD re-
guirements, It shall be related to per-
formanoce for program evaluation pur-

" poses whenever appropriate.

(2) Recipients are required to reporb
deviations from program plans, and re-
quest prior approvals for budget and
program plan revisions, in sccordance
with this section., ‘

- (8) For nonoonstruotion swards, re-
cipients shall request prior approvals
ifrom HUD for one or more of the fol-

“lowing programn or budget related rea-
- SOnS, , .

(i) Change in the scope or the. objec-
tive of the project or program (even if-
there is no associated budget revision

‘requiring prior written approval).

(ii) ‘The need for additionel Federal
funding,

(ii1) Unless desoribed in the applica~
tion and funded in the approved
awards, the subawexd, transfer or con-
tracting out of any work under an
award, This provision does not apply to
the purchase of supplies, material,
squipment or general support services,

(4) No other prior approval require-
ments for specific items may be im-
posed unless p deviation has been ap-
proved by OMB.

(6) Bxoept for requivements listed in
paragraphs, ()(3){1) and (d)(8)(11) of this
section, HUD 4s authorized, at its op-

" tion, to waive cost-related and admin-

istrative prior written approvals re-
guired by Circular A-110 and OMB Cir-
oulars A~21 and A-122, Such waivers
may include authorizing recipients to
do any one or movre of the following,
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d) Initlate & one-time extension of
the expiration date of the award of up
t0 12 monthe unless ons or more of the
following oonditions apply. For one-
time axtensions, the reoipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date ot least 10 days befors the expira-
tion date specified in the award. This
aotion may be talcen unless:

(A) The terms and oonditions of
award prohibit the extension,

(B) The extension requires-additionsl
Federal funds. ‘

(0) 'The extension -involves any
ohange. in the approved objectives or
goope of the projeot,

(6) For construction awerds, recipi-
ents shaell reguest prior written ap-
proval yromptly from HUD for budget
rovisions whenever paragraphs (d)(6)(1)
or (d)(8)(ii) of this section apply.

(1) The revision results from changes

.in the soope or the objective of the
project or program.
(1) The need arises -for additional
Federal funds to complete the projeot,
(7) No other prior approval reguire-~
- ments for speoific items may be im-
posed unless a deviabtion has been ap-
proved by OMB,. '

(8)-When HUD makes an award that
provides support for both construotion
and nonconstraotion work, HUD may

require the recipient to request prior

approval from HUD beforse making any
fund or budget transfers between the
two types of work supported,

(e) Non-Federal audits. (1) Recipients
and subrecipients that are institutions
of higher eduocation or other non-profit
organizations (including hospitals)
shall be subject to the audit require-
ments contained in the Bingle Audit
Aot Amendments of 1086 (81 U.8.0, 7601-
7507) and revised OMB Ciroular A-188,
“Audits of States, Looal Governments,
and Non-Profit Organizations.,”

(1) Non-profit organizations subject
to regulations in the part 200 and part
800 serdes of this title which recsive

awards subject to part 84 shall comply '

with the aundit requirements of revised
OMB Oiroular A-188, “Audits of States,
Liooal Governrnents, and Non-Profit Or-
ganigations.”” For HUD programs, a
non-profit’ organization is the mort-
gagor or owner (as these terme are. de-
fined in the regulations in the part 200

24 CFR Sublille A (4-1-11 Edition)

and part B00 series) and not o velated or
affilinted organization or entity,

(i1) [Reserved]

(2) State and lpoal governments shall

be subjeot to the andit requirements
contained in the Bingle Aundit Aot
Amendments -of 1898 (31 U.8.0, 7501~
7607) and revised OMB Clroular A-133,
“Aundits of States, Looal Governments,
and Non-Profit Organizations,”
. (8) For-profit hospitals not covered
by the audit provisions of revised OMB
Olroular A-133 shall be subject to the
aundit requirements of the Federal
awarding agencies, - '

(4) Commeroial organizations shall be
subjeot to the audit requirements of
HUD or the prime recipient as inocor-
porated into the award dooument,

[50 FR 47011, Bept, 18, 1094, as amended at 62
FR 61817, Nov, 18, 1607; 76 FR 41080, July 15,
2010)

§84,88 Property standards,

() Purpose of property standards.
Paragraphs (b) through (g) of this sec-
tion seb forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose oost was charged to &
project supported by & Federal award,
HUD shall require reociplents to observe
these standards under awards and shall
not impose additional requirements,
unless speoifioally required by Federal
statute. The recipient may use its own
property maenagement standards and
procedures provided it observes the

" provisions of parsgraphs (b) through (g)

of this section, | .

(b) Insurance coverage, Reoipients
shall, at & minimum, provide the eguiv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property
owned by the recipient, Federally-
owned property need not be insured un-
less required by the terms and condi-

-tions of the award,

(¢) Renl property. HUD presoribes the
following requirements for reclipients
concerning the use and disposition of

real property acquired in whole or in -

port under awards;
(1) Title to real property shall vest in

. the recipient subject to the condition

‘that the, recipient shall use the real
propervy for the authorized purpose of
the project as ]ong 08 it is nes'ded and
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ghall not emcwmbeyr the property with-
out épproval of HUD, -
(%) The recipient shall obtain writts
approval by HUD for the use &f real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer nesded
for the purpose of the original projeot.
Use in other projects shall be limited
to those under federally-sponsored
projeots (i.e,, awards) or programs that

heve purposes oonsistent with thome

suthorized for support by HUD,
(0) Federally-owned and exempt prop-
erty—(1) Federally-owned property—i)

Title to- federally-owned property remains

vested in the Federal Government, Recipi~
ents shall submit annnelly an inven-
tory -listing of federally-owned prop-
erty in their oustody.to HUD. Upon
completion of the award or when the
property is no longer needed, the re-
oipient shall report thé property to
HUD for further HUD ntilization,

(i) ¥ HUD hag no forther need for
the property, it shall be declared excess
ahd reported to the General Services
Adminigbration, unless HUD has statu-
tory anthority to dispose of the prop-
erty by alternative methods (e.g,, the
anthority provided by the Federal
Technology Transfer Act (16 U,8.0, 8710
(1)) to donate ressarch equipment to
educational and mnon-profit organiza-
tions in accordance with B0, 12821,
"Improving Mathematios and Solence
Hducetion in Support of the Nabional
Bduention Goals.”) Appropriate .in-
structions shell be issued tio the recipi-
ent by HUD, ]

(2) Exempt property. When statutory
anthority exists, HUD has the opbtion
to vest title to property acduired with
Federal funds in the recipient withont
further obligation to the Federal Gov-
ernment and under oconditions HUD

.comsiders appropriste, Such property is

Woxempt property.” Should HUD not
establish conditions, title to exempt
properby upon acquisition shall vest in
the resipient without fuvbher obliga-
tion to the Federal Government.

(e) Equipment. (1) Titls to equipment
acquived by & reoipient with Federal
funds shall vest in the recipient, sub-
jeot to conditions of this ssotion.

(2) The recipient. shall use the equip-
ment in the project ox program for

‘which it was aoquired as long as need-

§84.83

sd, whether or not the projeoct or pro-

gram continues to be supported by Fed- '
eral funds and shall not encumbeyr the

eguipment without approval of HUD, ,
When the equipment is no longer need-
ed for the origina) project or program,
the reoipient shall use the egquipment

- in connsction with its other federally-

sponsored activities, in the following
order of priority:

(1) Activities spomsored by HUD
whioh funded the original project; then

(ii) Aotivities sponsored by other
Federal awarding agenoises.

(8) During the time that eguipment s
used on the projest or program for

~whioh it was acguired, the recipient

phall make it available for uge on other
projects or programs if such other use
will not interfers with the work on the
project or program for which the squip-
ment was, originally aoguired. First
preference for such other uss shall be
given to other projects or programs
sponsored by HUD that finanoed the
squipment; sscond preference shall be
given to projects or programs spon-
sored by other Federal awarding agen--
cles, I the equipment is owned by the
Pedera)l Government, wise on other ao-
tivitier mot sponsorsd by the Federal *
Governpment shall be permissible if au-
thorized by HUD,

(4) 'The reoipient's property manage-
ment standards for equipment acquired
with Pefieral funds and federally-owned
equipment ghall include all of the fol-
lowing. o R

(1) Bauipment reocords shall be main-
tained acourgtely and shall include the
following information,

(A) A desoription of the equipment.

(B) Manufaoturer's serial ntmber,
model number, Federal stoclk number,
national stook numbey, or other identi-
fiogtion number, : ’

(G) Source of the sguipment, includ-
ing the award number. .

(D) Whether title vests in the recipi-
ent or the Federal Government.

(B) Aoquisition date (or date ve-
celved, i the equipment was furnished
by the Federal Government) and cost.

(F) Loopsion and condition of the
equipment and the date the informa-
tion was reported. o

_(i1) Bquipment owned by the Federal
Government shall be identified to indi-
oate Foderal ownership. ’
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(1i1) A physical inventory of equip-
ment shall be taken and the results
rooonociled with the equipment records
at lonet onoe every two yesrs, Any dif-
ferences hetween quantities deter-
mined by the physiocal inspection and
those shown in the acoounting records
shall be investigated fo determine the
oauses of the difference, The reoiplent
shall, in oonneotion with the inven-
tory, verify the exlstenoe, current ubi-
lization, and oontinued need for the
equipment. ) :

(iv) A ocontrol syatem- shall be in ef-
feot to insure adefuate safeguards to
prevent loss, damage, or theft of .the
squipment. Any loss, damage, or theft
of sauipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient ghall promptly notify HUD,

(v) Adequate maintenance procedires
shall be implemented to keep the
squipment in good condition,

(6) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to e third party named by
the Federal CGovernment when such
third party is otherwise eligible under
existing statutes, Such transfer shall

"be subject to the following standards,

() The equipment shell be appro-
priately identified in the award or oth-
erwige made knowx to the reoipient in
writing,

(il) BUD shall issue disposition in-
structions within 120 celendar days
after receipt of a final inventory. The
fingl inventory shall list all equiprent
acquired with grant funds and feder-
ally-owned equipment. If BEUD fails to
issue disposition instruotions within
the 120 calendar day périod, the recipi-
ent shall epply the standards of this
seotion, as appropriate,

(111) When HUD exerolses its right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned eguipment, -

() Intangible property. (1) The recipi-
ent may ocopyright any work that is

- subject to ocopyright and was devel-
oped, or for which ownerghip was pur-
ohased, under an award. HUD reserves
a royalty-fres, nonexclusive and irrev-
ocable right to reproduoe, publish, or
otherwise use the work for Federal pur~
poses, and ta authorize others to do so,

24 CFR Sublilie A {4~1~11 Editlon)

(2) Recipients ere subject to applica-
ble regulations’ governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce ab 37 COFR part 401,
“Rights to Inventions Made by Non-
profit Orgenizations and Smell Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments,"

(8) Unless waived by HUD, the Fed-
eral Government has the right to para-
gjra,phs (D(B)(1) and (£)(3)(i1) of this sec-

on,

" (1) Obtain, reproduoce, publish or oth-
erwise use the data first produced
under an award. .

(1) Authorize others to reoeive, re-
protince, publigh, or otherwise use such
date for Federal purposes,

(4) Mitle to intanglble property and
debt instruments aogquired under an
award or subaward vests upon acguisi-
tion in the recipient, The recipient
shall use théat property for the origi-
nally-authorized purpose,

(g) Property trust relatlonship, Real
property, eguipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the recipient

" as trustee for the beneficlaries of the

project or program under which ths
property was acquired or improved.
HUD maey require recipients to record
liens or other appropriate notices of
record to indicate thet personal or real
property bas been acguired or improved
with Federal funds and that use and
disposition conditions epply to .the
property,

§84,84 Procurement stendards,

(a) Purpose of procurement standords.
Paragrephs.(b) throngh (i) of this sec-
tion set forth standards for use by re-
cipients in establishing prooedures for
the proourement of supplies and other
expendable property, equipment, real
property and other rervices with Fed-
eral funds. These standards are fur-
nished to ensure that such materials
and services are obtained in an effec-
tive menner and in complienve with
the provisions of appliosble Federal
statutes and exeocutive orders, No addi-
tional prooursment stapdards or -re-
quirements shall be imposed by HUD
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upon_ recipients, wiless specifically re-
quired by Federal statute or exeontive
order or approved by OMB,

(b) Reciplent responsibilities, 'The
standards oontained in this seotion do
not relieve the reocipient of the con-
tractnal responsibilities arising under
its contraoct(s). The recipient is the re-
sponsible authority, without recourse
t0 HUD, regarding the settlement and
satisfaoction of all contrastual and ad-
ministrative issues arising out of pro-
owrements entered into in support of
an award or other agreement, This in-
oludes dispubes, olaims, protests of
award, sonroe evaluabion oy other mat-
ters of a contrastual nature, Matters
concerning violation of statube are to
be referred to sush PFederal, State or
looal snthority as may have proper ju-
risgiction,

(o) Codes of conduct. The reoipient
shall maintain written standards of
oconduot governing the performenoce of
its employees engaged in the award and
administration of contraots, No em-
ployes, officer, or agent ghall particl-
pate in the seleotion, award, or admin-
istration of a ocontract supported by
Pederal funds if a real or apparent con-
fliet of intersst would be involved,
Buch a conflict would arise when the
employes, officer, or agent, any mem-
her of his or her immediate family, his
or "her partner, or an orgenization
which employs or.is about to employ
any of the parties indioated herein, has
a finanoial or other interest in the firm
seleoted for an award, The officers, em-
ployees, and agenits of the reoipient
shall neither soliclt nor accept gratu-
ities, favors, or anything of monstary
value from contraotors, or parties to
subagreements, However, réocipients
may set standards for situetions in
which the finanocial interest is not sub-
stantial or the gift is an unsoliolted
item of nominal valune, The standards
of conduct shall provide for discipli-
nary sobions to be applled for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient,

() Competition, All proowrement
transactions ‘shall be conducted in s
manner to provide, to the maximum
extent praotioal, open and free com-
_petition, The recipient shall be alert to
organizationsl oonflicts of interest as

§84.84

KMONE' . oontta,ctow that may vestriot
or sliminate competition or obherwise
restrain trade. In order to ensure ocbjeo-
tive contraotor performencs and elimi-
nate unfalr competitive advantage,
contractors that develop or draft speoi-
fioations, reguivements, statements of
work, invitations for bids and/or re-
guests for proposals shall be excluded
from gompeting for snch procurements.
Awards shal)l be made to the bidder or
offeror whose bid or offer is responsive
o the solicitetion and is most advan-
tageous to the reciplent, price, quality
and other factors considered. The other
faotors shell include the bidder's or
offeror's compliance with Section 8 of
the Housing and Urban Development
Act of 1968 (12 U.8.C. 1701u), hereafber
referred. to as ‘‘Section 3.” Section 8
provides that, to the greatest extent
feasible, and consistent with existing
Pederal, State, and looal laws, and reg~
ulstions, economic opportunities gen-
ergted by certain HUD financial assist-
anoe shall be directed to low- and very
low-income.pexsons, Solicitations shall
olearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the hid or offer to be evalu-

‘whed by the recipient. Any and all bids

or offers may be rejected when it is in
+the reciplent's interest to do so0, '

(e) Procureinent procedures. (1) All re-
cipients shall establish written- pro-
ourement procedures, These proosdures
shall provide for, &t & minimum, thab

paxagraphs (e)(D(), (e}1H)(i) and
(e)(1)(ii1) of this section apply.

(1) Reoipients avoid purchaging un-
neocessary items.

(1i) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the recipient.

(311) Solicitations for goods and serv-
ices provids for all of the following,.

(4) A oclear and scowrate description
of the technical requirements for the
material, product or sexvice to be pro-
oured, In ocompetitive proourements,
such a degoription shall not oontain
features which unduly restrict com-

petition..

v (B) Requirements which the piddex/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or

well as noncompetitive practices proposals.
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(0) A desoription, whenever praoc-
ticable, of technical requirements in
terms of funotions to be performed o
performance required, including the
range of abpeptable characteristios or
minimum aocceptable standards,

(D) The specific features of ‘‘brand
name or equel’ deseriptions that bid-
ders are required to meet when such
items are included in the solloitetion,

(B) The acceptancs, to the eéxtent

practioable and economionlly feasible,

of produots and services dimensioned in
the metris system of measurement,

(F) Preference, to the extent prac-
tioable and economicelly fessible, for
produots and servioes that oconserve
natural resources and proteot the envi-
ronment and are energy officient,

(2) Positive efforts shall be made by
rooipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards

shall take all of the following steps to '

further this goal,
(1) Bnsure that small businesses, mi-

nority-owned firms, and women's busi-

ness enterprises are used to the fullest
extent practicable, .
(ii) Meke information on forth-
coming opportunities available and ar-
renge time frames for purchases and
contracts to encourage and facilltate
participation by smell businesses, mi-
nority-owned firms, and wormen's busi-
ness enterprises,
7 (il1) Oonsider in the-contract process
whether fixms competing for larger
sontracts intend to suboontrast with

small  businesses, minority-owned
firms, and women’s business enter-
prises,

(iv) Bnoourage contracting with ocon-
sortiums of small businesses, minority-
owned firms and women's business en-
torprises when a contract is too large
for one of these firms to handle individ-
nally. .

(v) Use the services and assistance, ag
appropriate, of such organizations as
the Small Business Adminigtration and
the Department of Commerae's Minox-
ity Business Development Agenoy in
the sollcitation and "utilization of
small businesses, minority-owned firms

_and women's business enterprises. |
. (8) The type of proouring instruments
uged (e.g.,, fixed prioe contracts, oost

oumstanoces,

24 CER Subfilie A (4=1-11 Edlition)

reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shell
be appropriate for the partioular pro-
oursment and for promoting the best
interest of the program or project in- .
volved, The “‘cosi~plus-a~-peroentags-of-
cost' or “percentage of construction
oost” methods of contracting shall not
be uesed, : ‘
(4) Contraots shall be mede only with
responsible contraotors who .possess

the potential ability o perform suc-

cessfully under the terms and condi-
tions of the proposed proourement.
Oonsideration shall be glven to such
matters as contraotor integrity; oom-
piance with public policy, including,
where applicable, Seotion 8 of the
Housing and Urban Development Aot of
1968 (12 U.8.C. 170iu); record of past
performence; end financial and tech-
nioal resources or accessibility to other
neocessary resources, In oerbain oir-
contracts with oertain
parties are restricted, as set forth at 2
OFR part 2424, :

(b) Reoipients shall, on request, make
wvallable for the Federal awarding
agency, pre-award review and proours-
ment documents, such as requests for

" proposals or invitations for bids, inde-

pendent cost estimates, eto., when any
of the following conditions apply.

(1) A recipient’s procurement proose-
dures or operation fails to comply with
the proourement standards in HUD's
implementation of Oiroular A-110,

(1) The procurement is expected to
oxceed $100,000 or the small purchase
threghold fixed at 41 T.B.C. 408 (1),
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation,

(1i1) The procurement, which is ex-
peoted to exoeed the small purchase
threshold, specifies a '‘brand name”
produot, .

(iv) The propossd award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under » sealed bid prooure-
ment, - . . :

(v) A proposed oontract modification
chenges the soope of a contract or in- -
creases the contract amount by more
than the amount of the smgall purchase
threshold. . )
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(f) Cost and price analysis, Some form
of cost or price analysis shell be made
and dooumented in the procurement
files in connection with every prooure-
ment aotion, Price analysis may be ac-
complished in various ways, inoluding
‘the comparison of prioe quotations sub-
mitted, market prices and similar indi-
cla, together with disscounts. Cost anal-
yoils is the review and svaluation of
each element of cost to determine res-
sonableness, allocability and allow-
ability,

(€3] Proourement reoords. Proourement
reoords and files for purcliases in ex-
cess of the small purohase threshold
shall include the following at o min-
imum:

(1) Basis for contractor selestion;

(2) Justification for lack ‘of competi-
tion when competitive bids ‘or offers
are.not obtained; end

(8) Basis for award oosb or price.

(h) Contract administration, A system
for contraot administration shall be
meintained to ensure contractor oon-
formance with the terwms, conditions
and speocificgtions of the contract and
to ensure adequate. and timely follow
up of all purchases, Reociplents &hall
evaluate contractor performance and
dooument, as appropriats, whether ocon-

trectors have rhet the bterms, condl-

tions and speoifiontions of the oon-
tract., -

). Gontmct provisions, The recipient
shall inolnde, in addition to provisions
to define s sound and complete agres-
ment, the following provisions in all
contraots, The following provisions
ghall also be applied to subocontracts.

(1) Contracts In excess of the small
purchass threshold shall confain con-
tractual provisions or conditions that
allow for administrative, contyactual,
oxr legal remedies in instances in which
s ocontractor- violates or breaches the
contract terms, and provide for such
remedial eotions as may bhe appro-
priste,

(2) All contraots in excess of the
small pwrohase threshold shall contain

suitable provisions for termination by
the reoipient, including the manner by .

which ternination shall be effected
and the basis for settlement, Tn' addi-
. tion, suoh contracts shall desoribe con-
ditions nunder which the contracs may
be terminated for default as well as

§84.84

--oonditions where the contract may be

terminated because of circwmstances
beyond the control of the contractor.

(8) Bxcépt as otherwise required by
statute, an award that requires the
oontracting (or suboontracting) dfor
construotion or fecility hmprovements
ghall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
oontract or suboontract exoeeds
3100,000, For those ocontraots. or sub-

- contracts exoseding §100,000, HUD may

acoept the bonding policy.and reguire-
ments of the reoipient, provided HUD
has made a determination that the
Federal Government's interest s ade-
gnately protected. If such a determine-
tion. has not been made, the minimum
reguirements shall he as follows:

(i) A bid guarantes from each bidder
egulvalent to five peroent of the bid
prics. The *pid gnarantes” shell con-
sist of a firm commitment such as a
bld bond, certified check, or other ne-
gotiable instrument accompanying g
bid as assurance thet the bidder shall,
upon acoeptance of his bid, exscute
such contractunal docwuments as mey be
required within the time speoified,

@) A performance bond on the part
of the contractor for 100 perocent of the
contract price, A “‘performance bond’
is one exeonted in connection with a
contract to seoure fulfillment of all the
ocontractor's obligations under such

. contract,

(iil) A payment bond on the part of
the oontractor for 100 percent of the
oontract price, A ‘‘payment bond" is
one exeputed in connection with a con-
tract t0 assure payment as required by
statute of all persons supplying labor
and meteris]l in the exeoution of the
work provided for in the contract.

. (iv) Where bonds are reguired in the
situations deseribed herein, the bonds
shell be obtained from companies hold-
ing certificates of authority as acoept-

.abls suwreties pursuant to 81 OFR part

223, “'Surety Companies Doing Business
with the United States.”

(4) All negotiated comntracts (except
those for less than the small purchase
threshold) awarded by recipients shall
inolude & provision to the effeot that
the recipient, HUD, the Comptroller
General of the United States, or any of
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thelr duJy authorized representatives.

shall have acecess to any books, doou-
ments, papers and records of the con-
traotor which are directly pertinent to
a specific program for the purpose of
melking audits, examinations, exoerpts
and trangoriptions,

(6) All contraots, inoluding small pur-
ohases, awarded by reoipients and their
oontraotors shall contain the proours-
ment provisions of appendix A to this
rule, as a,ppnoa.ble.

68 PR 47011‘ Sem. 18, 1004, as amended at 72
FR '78492, Deo, 27, 2007}

§84.85 Reports and reeords.

(a) Purpose of reparts and records.
Peragraphs (b) and (o) of this seotion
set forth the procedures for monitoring
and reporting on the recipient’s finan-
olal and program performence and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

(b) Monttoring and reporting program
performance, (1) Reoipients are respon-
sible for managing and monitoring
oach projeot, program, subaward, funo-
tion or aobtivity supported by the
award, Recipients shall monitor sub-
awards to ensure subreoipients have
met the audit requirements as delin-
eated in §84,62(e).

(2 The Pederal awarding agency
ghall presoribe ths frequency with
which the performance reports shall be
submitted. Dxospt as provided in para-
graph (b)(8) of this seotion, ‘perform-
ance reports shall not be required more
freguently than quarterly or less fre-
quently than annually, Annual reports
shall he'due 90 oslendar deys after the
grant yeay; quarterly or semi-annual
reports shall be due 80 days after the
reporting period, The Federal awarding
agency inay require annual reports be-
fore the anniversgary dates of multiple
yvear awards in lieu of these require-
ments, The final performanoce reports
are due 90 oplendar deys after the expi-
ration or termination of the award,

(8) If inappropriate, & final technical
or performance report shall not be re-
quired after completion of the project.

(4) When required, performance re-
ports shall generally contain, for each
award, brief information on eaoh of the
following‘.
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(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the 'period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative date
should be related to cost datn for com-
putation of unit costs.

(i) Rensons -why established goals
were not met, 1f appropriate,

(6) Reoipients shell not be required to
submit more than the original and two
oopies of performance reports,

(6) Roeoipients shall immediately no-
iy HUD of developments that have a
significant impaot on the award-sup-
ported aotivities, Also, notification
shall be glven in the oase. of problems,
delays, or adverse oonditions which
materially impair the ability to meet
the objectives of the award, This nobifi-
cation shall include & statement of the
action taken or contemplated, and any
a,issistanee needed to resolve the situa-
tion.

(7) HUD may malke pite visits, as
needed.

(8) HIUD shall comply with clearance
requirements of 5 OFR part 1830 when
roguesting performance da.ta from re-
oipients.

(0) Retention and asoess requiretnents
for records, (1) This paragraph (o) sets
forth reguirements for record retention
and acoese to records for awards to re-
oiplents, Federal awarding agenocies
shall not impose any other reoord re-
tontion or aocoess requirements upon
reoiplents,

(2) Finanoial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for e period of three
yvears from the date of pubmission of
the final expenditure report or, for
awards that are renewed dusrterly or

‘annuelly, from the date of the submis-

sion of the qguarbterly or ennual finan-
ofal report, as authorized by HUD, The
only exceplilons are the following,

(1) If eny litigation, oclaim, or andit is
ptarted before the expiration of the 8-
year period, the reoords shall be re-
tained until a1l litigation, olaims or
audit findings involving the records
ha}\!re been resolved and final s.otion
taken.,
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" (i) Reoords for rea) property and
equipment aoqguired with Federal funds
shall be retnined for 8 years after final
disposition.

(ii1) When records are transferred to
or maintained by the Federal awarding
agenoy, the 8-year retenbion require-
ment is not applicable to the reociplent,

(8) Ooples of original records meay be
substituted for the origina,l racords if
authorized by HUD,

(4) HUD shall request transfer of ocer-
tain records to its custody from recipi-
ents when it determines that the
© records possess long term retention
value, Howevey, in order to avoid dupli-
cate recordkeeping, HUD may mmake ar-
rengements for recipients to retain any
records that are continuously needed
for joint use,

(6) HUD, the Imspector General,
Oomptroller Generel of the United
States, or any of their duly anthorized
representatives, have the right of time-
ly and unrestriotsd acoess to any
books, doouments, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transoripts and
oopies of suoh documents, This right
also inoludes timely and reasonable ac-
oess to a vecipient’s personmnel for the
purpoee of interview and disoussion re-
lated to suoh documents. The rights of
aocoess in this paregraph (o)(6) are not
Ilimited to the required retention pe-
riod, but shall la.at as long as records
are retained,

(6) Unless reguired by stabute, HUD
shall not place restriotions on recipi-
ents that limit public access to the
reocords of racipients that are pertinent
to an award, except when HUD can
demonstrate that such racords shall be
‘kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of - Information Aot (b
U.8.0, 662) if the records had belonged
to HUD,

§84,88 Termination and enforcement,

(a) Termination. (1) Awards may be
terminated in whole or in part only if
pavagraphs (a)(1)(1), ()DED, or
(8)(1)(iil) of this section apply.

(1) By HUD, if a recipient materially
fails to oomp]y with the terms and con-
ditions of an awaxrd.

§84.86

(i) By HUD with the consent of thHe
recipient, in whioh cage the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the oass of partial termination,
the portion to be terminated,

(i11) By the recipient upon sending o
HUD written nqtification setting forth
the reasons for such termination, the
offective date, and, in the oase of pax-
tial termingtion, the portion to be ter-
mineted. However, if HUD determines
in the case of partial termination that
the reduoced or modified portion of the

grant will not accomplish the purposes -

for which the grant was made, it may
terminate the grant in its entireby
under either paragraphs "(8)(1)i) or
(8)(1)(11) of this seotion,

(%) If oosts are allowed under an
award, the responsibilities of the re-
oipient referved to in §84.67(a)(1), in-
oluding those for property management
as applioable, shall be considered in the
termination of the award, and provi-
sion shaell be mede for continuing re-
sponsibilities of the reoipient after ter-
mination, as appropriate.

(3) IL costs are allowed, the cost prin-
oiples in §84.27 spply, even though the
award waes made on a lwmnp-sum basis,
Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of completion or by some other method
a5 determined by the Grant Officsr, as
long as the method used results in an

. equitable settlement to both parties.

(b) Enforcement—(1) Remedies for non-
compliance, If e veoipient materially
fails to comply with the terms and con-
ditions of an award, whether stated in
& Pederal statute, regulation, assur-
ance, application, or notice of award,
EUD may, in addition to imposing any
of the special conditions ountlined in
§84.14, take one or more of the fol-
lowing actions, as appropriete in the
circumstances,

(i) Temporarily withhold cash pay-
ments pending correction of the defi-
olency by the recipient or more severe
enforceinent action by HUD,

(11) Wholly or partly suspend or ter-
minate the surrent award,

(i11) Withhold further awards for the
project or prograin,

(iv) Talke other remedies that may be
legally available.
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§84.87

. (2) Heoarings and appenls, In taking an
enforasment, action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
procesding to which the recipient s en-
titled under any statute or regulation
applicable to the action involved,

(8) BEffects 'of suspension’ and termi-
notion, Costs of a reciplent reswlting
from obligations incurred by the re-
olpient during a suspension or after
termination of an award are not allow-
able unlesg HUD expressly anthorizes
them in the notice of suspension or ter-
mination or subsequently, Other recipi-
ent costs during suspension or.after
termination which are neoessary and
not reasonably avoidable are allowable
if paregraphs (b)(8)(1) and (b)(3)11) of
this section apply.

(1) The oosts result from obligations

which wers properly jnourred by the re-
oipient before the effective date of sus-
pension or termination, are not in an-
ticipation of 1%, and in the oase of a ter-
mingation, are noneanosllable,

(11) The costs would bo allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing perifod in whioh the termination
talkes effeot, .

(4) Relationship to debarment and sus-
pension, - ‘The enforcement remedies
identified in this section, inocluding
suspension and termination, do not
preclude a reecipient from bheing subject
to debarment and  suspénsion under
HUD's regulations at 2 CFPR part 2424
(soe §84,13),

[60 F'R 47011, Sept, 13, 1804, as amended ab 72
TR 73462, Deo, 21, 3007)

§84.87 Closeout - procedures, subse.
quent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Recipients
shall submit, within 90 calendar days
after the date of oompletion of the
sward, all financiel, performance, and
other reporte as required by the terms
and conditions of the award, HUD may
approve extensions when requested by
the reoipient.

(2) The reoipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Feferal Government in ho-
cordanoce with §§84,83(h) through (g).

24 CFR Subfitie A (4=1~11 Edition)

(b) Subseguent adfustments and con-
tnuing responsibilities, (1) The closeout
of an award does not affect any of the
following: :

(1) Audit requirements in § 84,26,

(i) Property management require-
ments in §§64.83(b) through (g).

(lil) Reoords retontion as requirsd in

(2) After oloseont of an award, a rela~
tionship oreated under an award may
be modifled or ended in whole or in
part with the consent of HUD and the
reoipient, provided the responsibilities
of the reoipient are considersd and pro-
visions made for continuing respon-
sibilities of the- recipient, as appro-
priate,

APPENDIX A TO PART 84-—CONTRACT
PROVISIONS

ANl contraots, awarded by a recipient in-
cluding small purchases, shall contain the
following provisions as epplicable:

1, Egual Employment Opportunity—All con-

‘tracts shell contain o proviglon reguiring

complianos with 1.0, 11248, “Equal Employ-
ment Opportunity,” as smended by E,O.
11875, “Amending Bxeoutive Order 11246 Re-
lating to Bgual Bmployment Opportunity,"
and as supplemented by regulstions at 41
CIFR part 60, "Office of Federal Contract
Oumplienoe Programs, Hgqual Bmployment
Opportunity, Department of Labor,"

2, Copeland ''Anii-Kiokback" Act (16 U.S.C.
87d and 40 U.8,C, 2760)—All oontraots and sub-
grants in exoess of $2000 for oonstruotion or
repadr awarded by reciplente and subrecipi-
onts shall inolude a provision for compliancs
with the Copsland “Anti-Kickbaok™ Aot (18
U.B.0, 874), as supplemented by Department
of Labor regulations (20 OFR part 8, '‘Con-
tractors and Suboontractors on Public Bufld-
ing or Public Work Financed in Whols or in
Part by Loans or Grants from the United
Btates’). The Aot provides that eaoh oon-
tractor or subreoipient shell be prohibited
from induoing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. Theé recipient shall raport a)l sus-
pected or reported violations to BEUD, *

. 8. Davis-Bacon Adt, as amended (40 U.S.G.
2760 o o-~T)—When roguired by Federal pro-
gram legislation, &l) construction contraots
awarded by the reoipients and pubrecipients
of more than $2000 shal) inolude & provision
for complianoce with the Davis-Bacon Aot (40
U.8.0. 2765 to &-T) and as supplemented by
Department of Labor regulations (28 OFR
part b, “Lebor Standards Provisions Applios-
ble to COontracts Governing Federally ' Fi-
nenoced and Assisted Oonstruction’). Under
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this Aot, contractors shall be regiired to pay
wages to laborers and meohnnios at a rate
not Jess than the minimum wages speoified
in a wage dotermination made by the Bep-
rotary - of Labor. In addition, contractors
shall be reguired to pay wages not less than
onoe a wook; The recipient shall plros a copy
of the ourrent prevailing wage determination
imgued by the Department of Labsy in each
solioitation and the nward of a contract ghall
be oonditioned upon the acceptance of the
wege determination, The recipient shal) re-
port all puspeoted or reported violabions to
H

4, Contract-Work Hours and Safety Standards

Act (40 U.8.C, 327 through 333)—Whero sppli-
oable, all oontraots awarded by veotpients in
exoess of 53000 for oonstruotion oontracts and
in exoess of 52600 for other contracts that in-
volve the employment of mechanios or laboy-
ers shall inolude -4 provision for oompliance
with Seotions 202 mn@ 107 of the Oontract
Work Hours and Bafsty Standards Aot (40
U.8.0. 827-838), as supplemented by Depart-
ment of Laboyr regulations (20 CFR part b),
Under Seotfon 102 of the Aot, each oon-
tractor shell be required to oompute the
weges of every mechenic and lgborer on the
besis of & standard workweek of 40 hours.
Work in oxoess of the standard workwesk is
pormissible provided that the worlcer is com-
ponsatod ab & rate of not less than 1% times
the basio rabe of pay for all howrs worked in
exoess of 40 hours in the workwesk, Seotion
107 of the Aot is applicable to' construotion
work and provides that no laborer or me-
ohanio -shall be renuived to work in sur-
roundings or under working oonditions
whiol are unsamitary, hezardous or dan-
gorous, These reguivements do not apply to
the purchases of supplies or materials or ar-
tioles ordinarily aveilable on the open mer-
ket, or contracts for transportation oy trans-
mission of intelligenoe, : )
" b. Rights th Invehlfons Made Under o Oon-
tracl or Agreemeni—Uputracts or agresments
for the performance of experimentsl, devel-
opmental; oy research work shall provide for
the rights of the Federal Government and
the reoiplent in any vesulbing invention in
aocordence with 87 OFR part 401, “Rights to
Inventions Made by Nonprofit Organizations
end Bmall Business Firms Under Govern-
menb Grants, Oonbraots and Oooperative
Agreements,” anfl any implementing regula~
tlons issned by HUD,

8, Olean Alr Act (42 U.8.C, 7407 et seq.) and
the Federal Water Pollution Control Aet (33
U.S\0, 1251 ol seq.), us amended—Contracts
and subgrants of amounts i exoess of
$100,000 shall oontajn a provision that re-
guires the reolpient to agres to comply with
oll apploable stendards, orders oi reghla-
tlons issued puvsusnt to the Olean Air Act

(42 U.B.0, 7401 ef s80.) and the Fedara) Watey

Pollution Oontro). Act as amended (83 1.8.0.
1251 et seg.), Violatlonis shall be reported to

Pt 85

HUD and the Regional Office of the Inviron~
mental Protection Agenoy (BPA),

7. Byrd Antl-Lobbying Amendment (31 U.5.C,
1352)—Contractors who epply oy bid for an
award of $100,000 or more shall fils the ra-
quirad “certifioation, Baoch tier certifies to
the tler above that 4t will not and has not
ueed TFedera)l appropriated funds to pay eny
person or organigation for inflnencing or ab-
tompting to influence an officsr or employes
of any agenoy, & menber of Congress, officer
ol employse of Oongress, or an employes of &
membsr of Congress In connection with ob-
taining any Federal contyact, grant or any
obher award ooversd By 81 U,8,0, 1853, Bach
tier shall also disclose eny lobbying with
non-Federal fands that takes place in ocon-
neotion with obtaining noy Federal award,
Buoh disolosures’are forwarded from ter to
bier up to the reoipient,

(69 FR 47011, Bopt, 18, 18041; as amended at 72
R 73488, Deo. 27, 2007)

PART  85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND ' FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpail A—~General
Bao, .
85.1 Purpose and scope of this part.
86,2 Boope of subpatrt,
86.8 Definitions,
864 Applicability,
856 Biffest on other Issnances,
86,6 Additione ad exesptions.

Subparl B—Pre-Award Requirements

86,10 Torms for applying for grants,

85.11 Stats plans, ’

86,12 Specfal grant or subgrant conditions
for“high-visk” grantees,

Subpart C—Pést-Award Requirements

FINANOIAL ADMINISTRATION

B5.20 Btanderds for financiel mapagement
sysbems,

86,21 Paymnent.

86,22 Allowable costs, -

86,23 Period of avallability of funds.

86,24 Matobing or cost sharing.

85,86 Program income,

86,26 Non-Fgderal andib. '

CHANGDS, PROPERTY, AND SUBAWARDS

86.80 Ohanges,
86.81 Real property,
85,82 Mguipment,

‘85,88 Bupplies,
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Pi. 230

8. Indireot cost alloocations not using ratss,
Tn oertain situntions, s governmental unit,
beonuse of the neture of its awerds, may be
required to develop a oost allooation plan
that distribantes Indireot (and, in some cases,
direot) oosts to the speoific funding soproes.
In these oasoe, a narrative oozt allooation
methodology showld be developed, doou-
mentsd, maintained for audit, or submitted,
a8 appropriate, to the cognizant agency for
review, negotiation, ‘and epproval,

4. Appeals, If & dispube arises in n negotia-
tion of an indireot cost rate (or other rate)
between the cognizant agenoy and the gov-
ernmental init, the dispute shal) be resolved

in acoordancs with the appeals prooedures of .

the oognisant sgenoy.

6. Oolleotion of unellowabls costs and erro-
neous pryments, Costs speoifioally identified
a8 unallowabls and oharged to Federal
awards either direotly or imdirectly will be
refunded (inoluding interest chargeable in
aococordanos with applioabls Federal agenoy
regulations),

6,.OMB pskistenos, To the extent that prob-
lems are encountsred among the Federal

,agencies and/oy povernmental units in oon-

neotion with the megotiation and approval
prooess, OMB will lend aspistence, as re-
guired, o resolye such pxobloms in & timely
maazney, :

PARTS 226-229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Seo,

230,56  Purposs,

280,10 Saops,

230,16 Polioy,

230,20 Axpplioability,

230,26 Definitions

280,80 OMB vesponsibilities,

230.95 Dadora) agenoy responsibilities,

230,40 IMffeotive date of changes. |

290,46 Relationship to previous issuancs,

230,50 Information Contaot,

APPENDIX A TO PART ZSO—GENEB.AL PRI-
OIPLEE .

APPENDIX B 1O PART 230—SELEOTED ITEMS OF
cosT

APPENDIX O TO PART 230—NON-PROFIT ORGA-
NIZATIONE NOT SUBJECT TO 'I‘ms PARP

AUTBORII‘Y' 81 U.B,0. 508; 31 U 8.0, 1111' 41
V.8.0. 405; Reovganization Plan No. 2 of 1070}
1,0, 11641, 36 'R 10737, 8 OFR, 1866-1870, 1. 830

SOUROE: 70 F'R 51927, Aug. 81, 2006. unless

. otherwise noted,

2 CFR Ch. Il (1-1-0% Edition)

§280,6 Purpose.

This part establishes principles for
determining costs of grants, contraots
and other agreements with nonnproﬁt
ovganivations, - -

§280.10 Soope.

(a) This part does not apply to col-
leges and universities which are oov-

ered by 2 OFR part 220 Oost Prinoiples
for Bdnosational Institutions (OMB Oir-
oular A-21); State, looal, and federally-
recognized Indian tribal governments
which are oovered by 2 OFR part 226
Cost Principles for State, Looal, and
Indian Tribal Govertiments (OMB Oir-
oular A-87); or hospitals,

(h) The prinociples deal with the sub-
ject of cost determinabion, and make
no eattempt to identify the oir-
oumstenoces or dictate the extent of
agenoy and non-profit organization
partioipation in the financing of a par-
tioular project. Provision for profit or
otlier ihorement above cost is outside
the goope of this part,

§280.16 'Pb}iéy'

The principles are designed to pro-
vide that the Federal Government bear
its fair shars of oosts except where re-
strioted or prohibited by law. The prin-
oiples do not attempt to preseribe the
extent of cost shaving or matching on
grants, contraocts, or other agreements.
However, suoh oost sharing or match-
jng shall not be accomplighed through
arbitrary lMdmitetions on individuel
cost elements by Federal agenoies.

§280.20 Applicability,

(8) Thess principles shall be used by
2l Federal agenoies in deternining the
costs of work performed by non-profit
organizations under grants, ogpopera-
tive agreements, cost rsimbursement
contraocts, and other contraocts in which
costs are used in pricing, administra-
tion, or settlement, All of these instru~
ments are hersafter veferred to as
swards, ‘The prinoiples do not apply to
awsards ubder which an organization is
1ot required to account to the Federal
Govermment for aotual costs inourred.

(b) All cost reimbursemsnt sub-
awards (subgrants, suboontracts, ebc.)
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are subject to those Federal cost prin-
oiples applicable to the partioular or-
ganization oconcerned. Thus, If a
subaward 18 to e non-profit orgeniza-
tion, this pert shall apply; if a
subaward is to a commercial organiza-
tion, the cost prinolples applicable to
ocommercial concerns shell apply: if a
subaward is to a college or university,
-2 OFR part 220 shall apply: if o
subaward 16 to & State, looal, or feder-
ally-recognized Indian tribal govern-
ment, 2 OFR part 226 shall apply.

(c) BExolusion of some non-profit or-
ganizations, Some non-profit organiza-
tlons, bsoause of their size and nature
of operations, can be considered to be
similar to oommercial concerns for
purposs of applicability of cost prin-
oiples, Such non-profit organizations
shall operate under Federal cost prin-
oiples applicable to commercial ocon-
cerns, A listing of these organizations
is contained in Appendix O to this part.
Other oxganizations may bs added from
time to time,

§280.25 Definitions,

(a) Non-profit organization means
any corporation, trust, association, co-
operative, or other organization whioh:

(1) Is operated primarily for 80i-
entific, eduontional, sorvioe, chari-
table, ‘or-similar purposes in the public
 Interest;

(2) Is not organized primerily for
profit; and )

(8) Uses its net prooseds to maintain,
improve, and/or expand its operations.
For this purpose, the term “‘non-profit
organization” excludes oolleges and
uiiversities; hospitals; State,
. and federally-recognized Indian tribal

governments; and those non-profit or-
ganizations which are excluded from
ooverage of this part in accordance
with §230.20(0).

(b) Prior approval means securing the
awarding agenoy's permission in ad-
vance to inour oost for those items
thet are designated as requiring prior
approval by the part and its Appen~
dioces. Generally this permission will be
in writing, Where an item of cost re-
quiring prior approval is speoified In

the budget of an award, approval of the .

budget ocongtitutes approvel of that
cost,

local,

§230.50

§280.80 OMB responsibilities.
OMB may grant exceptions to the re-

. quirements of this part when permis-

sible under existing law, Howsver, in
the interest of achieving maximum
uniformity, exoceptions will be per-
mitted only in highly unusual olr-
oumsmnces.

£280,36 I‘ederal agency
ities.
The head of each Pederal agency that
awards and administers grants. and
agreements subject Lo this part is re-
spongible for requesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions speoi-
fied 1n the appendiocss to this part,

§280.40 Bffective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Implementstion
shall be phased in by incorporating the
provisions into néw awards made after
the start of the organization’s next fis-
cal year. For existing awards, the new
principles may be applied if an organi-
zseblon and the cognizant Federal agen-
oy agree, Barlier implementation, or a
delay in implementation of individual
provigions, 18 algo permitted by mutual

responsibil-

‘ agreement between an organization

and the oog‘niza.nt Federal agenoy.

§280.45 Relationship “to
issuanoe,

(a) The guidance in thig part pre-
viously was issued as OMB Ciroular A-
128, Appendix A to this part contains
the guidanoce that was iu Attachment A
(general principles) to the OMB cir-
oular; Appendix B oontains the guid-
ance that was in Attechment B (se-
leoted 1tems of cost) to the OMB oir-
cular; and Appendix O contains the in-
formation that was in Attechment C
(non-profit organizations not subject to
the Circular) to the OMB oirculer,

(b) Historioally, OMB Oiroular A-122

. previous

.superseded oost principles ispued by in-

dividual agenocles for non-profit organi—
zations,
$280.50 Informati_on contaot,

Purther informeation concerning this
part may be obtained by contacting the
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Office of Federal Finanoal Manage-
ment, OMB, Washington, DC 20508,
telephone (202) 305-8898,

APPENDIX A TO PART 230—GENTRAL
PRINOCIPLES

GENERAL PRINGIPLES
TABLY OF OONTENTS

A, Basio Oonsiderations
1. Uomposition of tota) copts
2, Paotors affecting ellowabiliby of costs
3, Reasonable costs
4, Allooable oosts
5. Applioable oredits
6, Advanos inderstandings
7, Conditional exemptions
B, Direot Oosts
O, Indivaot Oots
D, Alloontion of Inairest Costs snd Deter-
minabion of Indireot Oost Rates
1, Genera) ’
2. Simplified allocation method
8. Multiple allooation base methed
4, Direct allocation method
b, Speoin] indirect cost rates
B, Negotiation a.nd Approvs,l af Indireot Cost
Rates
1, Definitions
2. Negobiation and approval of rates

GENTRAL PRINCIPLES
A, Bagslc Uonsiderations

1, Composition of total ocosts, The totel
oost of an award is the sum of the allowable
direot and allooable indireot oosbs less any
applioable ovedits,

2. Faotors affecting allowsbility of oosts.
To be allowable under an award, costs must
mesb the following general oritarla,:

a. Be reasonable for the perfoyrmanos of the -

award and be allooeble thereto under these
prinoiples,

D, Oonform to any limitations or-exolu-
slons peb forth in these prinoiples or in the
awerd as to types or amount of cost items,

o, Be consistent with polioles and prooe-
dures that apply nniformly to both federally-
finanoed and other activibies of the organiza~
tion,

4. Be acoorded coneistent treatmont,

8, Be determined in accordence with gen-
(ra.lly aooepted  accounting  prinoiples

GAAP),
£, Not bs $nolnded &8 e oost or used to mest
oost Bhiaring or matohing. reguirements of
any other federally-financed program in ei-
ther the onrrent or e prior perlod

g Bb adeguately doonmented. .

8. Redsonable aosts. A .cosbis raaaona,ble H,.
in its natwre o amount, it doés not exosed
that whioch wowld be 1nourred by a prudent
person nndey the ciroumstandes pravalling ab
the time the deoision was mnde to inour the

2 CFR Ch. 1l (1-1-09 Ediltion)

oosts, The quostion of the reasonableness of
speoific oosts must be sorntinized with par-
tionlay care in opnnaction with organizations
or separate divisions thereof which reoejve
the preponderanoe of thejr support from
awards made by Federal agonojos, In deter-
mining the remsonrbleness of s given ocost,
oonsideration shall be given to;

8, Whether the onst is of a type generally
recogniged as ordinery and neocessary for the
operation of the organization or b]:e poxform-
anoe of the award,

b. The restraints or 1equiraments imposed
by suoh fastors as generally accepted sonnd
business practices, arms length bargaining,
Federal and State laws and regulations, and

" terms and conditions of the award.

o. Whether the individuals conoerned aoted
with prudence in the olroumstances, consid-
ering their responsibilities to the organiea-
tion, its members, employess, and olients,
the publio at large, and the ‘Feaera,l CGovern-
ment,

d, Blgnificant deviations from the esbab-
lished praotioes of the organization which
mey unjusbifiably inorease the award oosts,

4, Allooable oosbs, &. A oosb ip ailooable to

_a partionlar oost objeotive, such as & grant,
contract, projsot, servios, or other aotivity,
in accordanoe with the relative benefits ve-
opived. 4 vost is allooable to a Pederal award
if 4% 16 trented cbnsistently with other costs
inouryed for the same purpose in like ofr-
oumstanoes and if it

(1) Is inouryred’ apeoiﬁoa.lly for the award.

(2) Bonefits both the award and other worlk
end oan be distribubed in reasonable propor-
tion to the benefits received, or

(8) Xe neoessary to the overall operation of
the organigation, although a direot relation~
ship to any pa.rticulu,r cosb objeotive oannot
be shown,

b. Any aost alloocable to a partionlay award
or other cost objeotive under these principles
may not be ghifted to other Federal awards -
to overcome funding-deficisnoies, or to avold
restriotions imposed by la.w or by the terms:
of the awaxd.

5. Applicable ovedits. &, 'I‘he torm applion-

ble oredits vefers to those receipbs, or refve-
tion of expenditures whioh operats to offset
or rednee expense jtems that are allooable to
awards as direct or indfveot aosts, Typionl
examples of suoch transactions are: Purchase
discounts, rebates or rllowanoss, recoveries
.or indemnijties on Josses, insurance refunds,
and pdjnstments of overpayments or erro-
neous chavges, To the extent that suob ored-
its acorning or received by the organization
relate to allowable oost, they shall he ored-
ited to the Pederal Goveinment either as a
oost reduotion o’ oash refand, as appro-
priate,

b, In Boms mstn.noes, the amouuts’received
‘from the TPaderal Government to finanos or~
ganizational activities or service operations
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should be treated as applionble cradits, Spe-
oiffoally, the conoept of netting puoh oredit
items against ralated sxpenditures should be
applied by the organization‘in deteymining
the rates or pmounts to be charped to Fed-
eral awnrds for servioss rendersd whenevey
the faollities or other resources used in pro-
viding suoh servioes have been finanoed di-
reotly, in whole ox in part, by Federal funds,

o, Por rules covering program inoome (1.6,
gross inocome enrned from federally-sup-
ported aotivitios) see §215,24 of 3 OFR pnrt
216 Uniform Administrative Reguirements
for Grants and Agresments with Institutions
of Higher Iduontion, Hospltals, and Othar
Nlm)m-Proﬂt Orgenizations (OMB Oironlar A-
110).

8. Advanoce understandings, Under any
glven award, the reasonableness and
slloosbility of certain ftems of costs may be
diffioult to determine, This is partioularly
true in oonneotion with organigations that
reosive a yreponderance of their support
from Federal agenocies. In order to avoid sub-
sequent diseliowance or dispute based on
unreggonableness or nonellooability, it is
oftien desirable to sesk a writton agreement
with the cognizant or awarding agency in ad-
vanoo of the inourrence of spscial or unusual
oosbs, The absence of an advancs agresment
on any element of oost will not, in itself, af-
feob the ronsonsbleness or elloocability of
that element, : :

7, Conditional exemptions, . OMB author-
izes conditional exemption from OMB admin-
istrative reguirements and oost prinoiples
for ocertain IPederal programs with statu-
torlly-anthorized consoldated planning and
oonsolidated administrative funding, thet
are identified by a Iederal agenoy and ap-
proved by the head of the Executive depart-
ment or establishment, A Federal agenoy
shall consult with OMB during its consider-
stion of whether to grant such an exemption,

b, To promote effiolency in State and Joonl
program administration, when ¥ederal non-
entitlement programe with common pur-
poses have speoific statutorily-anthorized
oonsolidated planning end consclidated ad-
ministrative funding and where most of the
Btate agency’'s resonroes come from non-
Foederal sources, Federal agenoies may ex-
empt thess ooversd Btate-administered, non-
entitlernent grant programs from oertain

OMB grants management reguirements. The |

exemptions would be from all but the
allocability of costs provisions of Appendix
A, subseotion O.e, of 2 OFR parb 236 (OMB
Oiroular A-87); Appendix A, Beotion 0.4. of 2
OFR part 220 (OMB Ciroular A-21); Baoblon
A4, of this appendix; and from all of the ad-
ministrative reguirements provisions of 2
OFR parb 216 (OMB Oiroular A-110) and the
agenoles’ grants managemont coramon sule,

0. When a Fedsral agenoy provides this
Nexibility, as a prerequisite. to a Btate's ex-
eroleing this option, s State must adopt its
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own wrltben fisoal and administrative re-
quirements for expending and aocounting for
all funds, whioh ave consistent with the pro-
vislons of 2 OFR part 226 (OMB Ofroular A-
87), and extend suoh polioies to &)l subrecini-
ents, These fisoal and administrative re-
quirements must be suffiofently speoific to
ensure that! Funds are used in compliance
with all applioable Rederal statutory snd
regulatory provisions, oosts are reasonable
and necessary for operating these programs,
and funds ars not to he used for general ex-
penses required to osvry out other respon-
sibilities of o Btate or its subrecipients,

B. Direot Ooste

1, Direot costs are thoss theb oan be {denti-
fied speoifioally with a partioular final oost
objeotive, e,/ a partionlar award, project,
servios, or other direct sotlvity of an organi-
sabion, However, a cost may not be assigned
to an award as a direot cost if any other cost
inourred for the same purpoge, in like oir-
oumstanoce, has.been allooated to an award
es ap Indireot oos}, Oosbs identifiod speoifi-
oplly with awerds are direot costs of the
awards and are to be assigned direotly there-
to, Costs identified spepifionlly with other
fina) cost objectives of the organization ars
dirgot costs of those cost objeotives and are
not to be assigned to other awards direotly
or indireotly,

2, Any direct cost of a minor amount may
be treated as an indireot cost for reasons of
praoblorlity where the acoounting treatment
for such oosb I8 consigtently applied to-ab
finel oost objeotives, .

8. The oost of certain aotivities are not al-
lowable as charges to Feferal awards (ses,
for example, fundraising oobts in patagreph
17 of Appendix B to thie part), However, even
though these oosts are tunallpwable for pue
poses of compubing charges to Feferal
awards, they nonetheloss must be trented as
direot costs for purposes of determining indl-
reot 0ost rates and be allocatsd their share
of the organization's indirect ocosts if they
represent aotivities which inolude the amln-
ries of personmnel, opoupy spaos, and benefit
from the organization’s indirect costs,

4. The oopts of aotivities performsed pri-
marily as & service to members, olients, or
the general publio when significant and neo-
espary to the organigation’s mission must be
treptod as direot costs whether or not allow-
able and be allooated an equitable share of
indireot ocosts. Some examples of these types
of aotivities inoclude: .

8. Meintenanoe of mombership rolls, sub-
soriptions, publioations, and related funo-
tions, .

b, Providing services and information to
members, legislative or administrative bod-
ies, or the publio, . :

6. Promobtion, lobbying, and other forms of
publio relations,
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d. Meetings and conferences exoept those
held to conduot; the general administration
of the organization, '

o, Maintenonce, proteotion, and invest-
ment of spsoial funde not used in operation
of the organiration,

1. Administeation of group benefits on be-
half of members or olients, inclnding life and
hospitel insurance, annuity or retirement

" Dlans, finanoial aid, eto,

O, Indireot Costs

1. Indirect oosts are thoss that have been
inourred for oommon or joint objectives and
onnnot be readily identified with a par-
tionlar final oost objective. Direot cost of
minor amounts may be treated as indiveot
oosts under the oonditions desoribed in sub-
paragraph B.2 of this appendix. After airect
costs have been-determined end assigned at-
reotly to awards or other work ss appro-
priate, indirect costs are those remaining to
be alloonted to benefiting cost objeotives, A
oost may not be allocatad to an award as an
indiraot oost If eny other cost inouryed for
the same purposs, in 1ike oiroumstances, has
been assigned to an award as s diveot cost,

2, Beoawss of the diverse charvacteristics
and nooounting practices of non-profit orga-
nizabions, Jt is not possible to specify the
types of cosb which may be classified as indl-
reot oost dn all situations, However, typioal
examples of indirect coat for maeny non-prof-
it organizations may include depreciation or
uge allowanoes on buildings end equipment,
the oosts ‘of operating and maintaining fa-
ollities, and general administration and gen-
eral expsnses, suoh as the srlaries and ex-
ponses of exeontive officers, personnel ad-
ministration, and accounting,

8, Indirsot costs shall be olassified within
two broad oategories: "“Facilities” and “Ad-
ministration,” “Facilities! is defined as de-
prociation and nse allowanoes on buildings,
egquipment and oapits]l improvement, inter-
68 on debt nssoointed with oevbain buildings,
egnipment and onpftal improvements, and
operations and maintenance expenses, “Ad-
ministration" is defined as general adminis-
tration and general expenses snch as the df-
rector's offjos, acsounting, personnel, lbrary
expenses and all other types of expsnditures
nob listed speoifically under one of the sub-
oategories of “FPaclities' (including oross al-
Joontions from other pools, where applios-
Dble),'See indireot cost: rate veporting require-
ments in sibparagraphs D.2.e and D85 of
this sppendix,

D. Allocation of Indiveot Oosts and
Determination of Indiveot Oost Rates

1. General, a, Where & non-profit organigs-
tion hes only one major function, or where
el its major funotions bonefit from its indi-
reot oosts to approximetely the sanie degres,
the allooation of indiveot oosts and the oom-

2 CFR Ch. Il (1-1~09 Edition).

putation of an fndireot cost rate may be ac~
oomplished through simplified alioocation
prooedures, as desoribsd in -subparagraph D.2
of this appendix, !

" b, Whevra an organization bas several major
functions whiok bsnefit from its Indirsot
6osts in varying degrees, allovation of indi- -
reot oosts may reguire the aconmulation of .
such oosts into aeparate oopt groupings
whioh then are allooated individually to ben-
efiting Junotions by mesns of & bage which
best measures the relative degree of bensefit,
The indireot costs allooated to ench funotion

.are then distiibuted to Individua) awerds and

other adtivities inolnded in that function by
méans of an indireot cost vate(s),

o, The determination of what constitutes
an oxganization’s major funotions will de-
pend on its purpose in being; the types of
services 1t renders to the public, its ollents,
and 1ts members; and the amount of effort it
devotes to such aotivities as fundraising,
public informetion and membership activi-
ties.

4. Speoific mebhods for allocating indirect
oosts and computing indirept cost rates
along with the oonditions under which each
method should he nsed are desoribed in sub-
paragraphs D.2 throngh § of this sppendix,

e. The base period for the allocation of in-
direct costs is the peried in whioh such costs

. are inourred and acowmulated for alloostion
* t0 work performed in that psriod. The base

period normally shoul@d coinofde with the or-
ganization's fisorl yenr but, in.any event,
shall be 8o selectod a8 to avoid ineguitiss in
the allooation of the costs, .

2, Simplified alloegtion method, a. Where
an organization's major functions bounefit

‘from 165 indireot opgts to approximabely the

same degree, the allooation of indirsot oosts
may be acoomplished by separating the orga-
nizatfon's total costs for the base period as
elther. direot or indireot, nnd dividing the
totinl allowable indireot costs (net of applioa-.
ble oredits) by an equiteble distribution
base, The vesult of this process is an 4ndiract
oost rabe whioh is used to distribute indireot
oosts to individual awards, The rate shouid -
be eoxpresssd as the percentage which the
tota) amount of allowable indiveot oosbs
bears to the base pelected, This methed
should also be ussd where an organization
bas only one major fanotion enoompassing s
number of individual projects or aotivities, .
and may be used whers the level of Federal
awards to an ovganizetion 1s relatively
small,

b, Both the divect costs and the indireot
oosts shnll exolnde capital expenditures and
unellowable oosts, ' However, ummligwable
oosts which reprssent activities must be in-
olnded in the direot oosts under the oondi-
tions desoribed in subparagraph B.S of this
appendix, ’ .

o. The distribution base may be totnl ai-
reot ocosts (excluding ompite] expenditures
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and other distorting items, suoh as major .

suboontyaots or subgrants), direot salsifes
and wages, or obher bags which results in an

eguitable aistribution. The éistribution basa

Bhell generally exoltde partioipant support
oosts as defined In paragraph 82 of Appendix

d, Dxoopt where & speoinl rate(s) 1s re-
quired in acoordance with subparagraph & of
this appendix, the indireot oost rate devel-
oped under the above prinoiples is applioabhle
to ad) awards at the organization, If o speoial
rate(s) is requirsd, approprinte modifioations
shall be made in order to develop the speoial
rats(s), ’

o, or an organieation thet receives more
than $10 million 1n Pederal funding of direot
oosts in & flsoal year, a brealout of the indi-
reot 005t ocomponent into two.broad oat~
sgories, Faollities and Administration as de-
fined in subparagraph 0.9 of this appendix, is
required, The rate in enoh orse shall bs stat-
ed as the percentage which the amount of
the partioular indireot oosb oategory (e,
Facilities or Administration) is of the ais-
tribution base identified with that oategory.

8, Multiple allooation base method,

8. (teneral. Whbers au orgenization's imai-
rect oosts bonefit 1ts’ mejor funotions in
varying degrees, indireot oosts shall be asou-
mulated into separate cost groupings, as de-

soribed in subparagraph D.3.b of this appen--

dix, Baoh grouping shall then be allocated
“individually to benefiting ~ funotions by
means of & bage which best measuras the re)-
ative benefits. The defawlt allooation bases
by oost pool are Gesoribed in subparagraph
D.3.0 of this appsndix, . )

_ b, Identification of indirsot oosts, Cost
groupings shall be established s as to per-
mit the allooation of ench grouping on the
basis of banefits provided to the major funo-
tions, Bach grouping shall consbitute & pool
of expenses that are of lke oharaocter in
terms of funotions they benefit and in terms
of the allooation bass which best measures
the relative bonefits provided to esch func-
tion, The groupings ave olassified within the
two broad oatepories: “Facilities' and-"'Ad-
minfstration,”" as desoribed in subparagraph
0.3 of this appendix. The indirect oost pools

are defined as follows!

(1) Depreoiation and use allowanoes, The
expensss under this hesding are the portion
of the costa of the organization's buildings,
oapital improvements to land and buildings,
and equipment which are computed in aoc-
oordence with paragraph 11 of Appendix B to
thise part (“Depreciation and use allow-
anoes’), '

(2) Interest, Interest on debt assooiated
with oertain buildings, egnipment and oap-
itel improvements mre computed in socoord-
anoce with paragraph 23 of Appsndix B to this

< pexb (“Interest’’), . . L.
.. (3) Operation and maintenance  expoenses,
The expenses under this heading asre those

Pt, 230, App. A

that, have been Inourred for the administra-
tion, operation, maintenance, preservation,
and protection of the organization's physica}
plant, They jncluds expenses normally in~
ourrsd for suoh {tems as Janitoria) and ntile
ity servioes: repairs and ordinary or normal
alterations of buildings, furniture and equip-
ment; care of grounds; maintenance and op-
eration of buildings and ather plant faoili-
tfes! soouriby! enrthquale and disaster pre-
paredness; environthents) safety! hasardous
waste dispoeal; property, Hability and other
insurance relating to property; space and

" oapital leasing: faoflity planning and man-

agement; and, oentral recsiving. The oper-
ation and maintenance expenses oatogory
shall also inolude ii5 allooable share of
fringe benefit costs, depreolation and use al-
lowanoes, and interest costs,

(4) Gleneral adminiptration and general ex-
pensgs. (a) The expenses under this heading
are those that have been inourred for the
overall gehera) exeontive and adminigtrative
offices of the organization and other ex-
penses of a general nature whioh do not re-
late solely to any major function of the orga-
nization. This oategory shell aleo inolude its
allocable share of fringe benefit costs, oper-
ation end maintenancs expense, depreciation
and use allowanoes, and interest oosts, Mx-
amples of this oategory inolude 6entral of-
fioes, such as the diraotor’s office, the office
of finanos, business servioss, budget and
planning, personnel, pafety and risk manage-
ment, general ocounssl, menagement infor-
mabion systems, and Hbrary oosts,

() In' developing this cost pool, ppential
onre should be exeroised to ensure that costs
inourred for the same purpose in lilke oir-
oumstanocss are trented oonsistently as el-
ther direot or indirect costs, For exampls,
salaries of teohnioal staff, project supplies,
projeot publioation, telephone toll charges,
computer costs, trave) costs, and specialized
80rvices oosts shall be treated as direot costs
wherever identifiable to a partioular pro-
gram, The selaries and wages of administra-
tive and pooled olerieal staff should nor-
mally be treated as fndireot oosts, Direct
charging of thess posis may be appropriate
where & major projest or aotivity explicitly
requires and budgets for administrative or
olerioa) services gud other individuals in-
volved can be identified with the program or
aotivity, Items guch as offios supplies, post-
age, looal telephone oosts, periodioals and
memberghips should normally be treated as
indireot costs, .

o, Alloontion bases, Aotual conditions shall
be taken into acoount in seleoting the base
0 be nead in allooating the expenses in each
grouping to benefiting funotions. The esgen-
il consideration in seleoting & method or &
base Is that 16 fe the one best suited for as-
slgning the pool of cpsts to oost objeotives in
aooordancs with benefits derived; & traceable
cpuse and offect reletiomship; or logie ahd
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renson, where neither the oause noy the ef-
feot of the relationship is debérminabls,
When an allooation onn be made by assigh-
ment of & 008t grouping direotly to the fano-
tion beneffted, the siloontion shall bs made
in that manner. When the expenses in s cost
grouping are more general in nature, the a)-
Jooation shall be made through the use of a
solepbed base which produoes results that are
equitable to both the Pederal Government
and the organjzation. The distribution shall
be made in acocordance with the bases de-
soribed hersin unless it oan be demonstrated
that the use of a different base would resuid
in a more squitable allocation of the costs,
or that o more readily available bass wonld

not inoreass the costs charged to sponsored '

awards, The results of speoial cost studies
(suoh ns an englneering utility study) shall
not be used to determine and alloocate the in-
direot costs to sponsored swards,

(1) Depreciation and use allowanoss, Depre-
olation and use allowances expenses shall be
alloonted in the foliowing menne:

(a) Deproolation or ues sllowanoss on
buildfngs nsed exclusively in the conduot of
a single funotion, and on oapital improve-
ments and eguipment used in such buildings,

- ghall be sssigned to that funotion,

(b) 'Deprecjetion or use allowances on
vuildings used for more than ome function,
and on capital improvements and equipment
uset in such buildings, shall be allocatied to
the individnal funotions performed in each
buflding on the basis of usable sguave feet of
space, exoluding common areas, snch as hall-
ways, sbnirwells, and restrooms,

(0) Depreoiation or wuse allowanods on
bufldings, oapitel improvements and eguip-
ment related space (e.g, individual rooms,

. and laboratories) used jointly by more than
one function (as determined by the wsers of
the space) shall be trented as follows. The
cost of each jointly used unit of space shall
be allocated to the benefiting funotioms on
the basis of either the employees and other
users on a Tull-time eguivalent (II'H) -basis
or salaries and wages of those individual
funotions benefiting from the nse of .that
gpaoce; or organfeation-wide employee FTEs
or salaries and wages applicable to the bene-
{iting fungtions of the organization.

{d) Depreoiation or use allowances ox osr-
tain oapita) improvements to land, suoh as
paved parking avens, fences, sidewalks, nnd
the like, not inoluded in the cost of bulld-
ings, shall bs allpoated to user categorles on
a IMTE basis pnd disteibuted to mnjor funo-
tions in proportion to the salavies and wages
‘of 8]l employees applioable to the funotions.

(2) . Interest, Intierest costs shall be allo- .

oated in the snme manner as the depreocia-
tion or use allowances on bhe buildings,
equipment and capital equipments to which
the Interesb relates, :
(38) Operation and maintenance expenses,
Opsration and maintenanoe expenses shall be

2 CFR Ch. I} (1=1~09 Edlition)

elloonted in the same manner aé the depre-

- oiation and use allowanoes,

(4) General administration and general ex-

' penses, Genera) administrabion and generpl

expenses  shall be allooated o benefiting
funotions based on modified totad direct
oosts (MTDO), as desoribed in sgbparagraph
D.3.f of this appendix, The expenses inoluded
in this category conld be grouped firsb ac-
ooxding to major funotions of the organiza-
$ion to which they render services or provide
benefits, The aggregate exponses of each
group shall then be allooated to benefiting
funotions based on MTDO,

d. Order of distribution, (1) Indireot vost
oategories consisting of depreciation and use
allowanoes, interest, operation and mainte-
nance, and general administration and gen-
aral expenses ehall be allocated in that order
to the remeining indireot cost categories as
well as to the major funotions of the organi-
zation, Other oost categories conld be allo-
onted in the order determined to be most ap-
propriate by the organization, When oross nl-
looation of costs is made as provided iz sub-
paragraph D.3.d.2) of this appendix, bhis
order of allooation does not apply.

(2) Normally, ax indireot cost category will
be considered closed onoe it has besn allo-
onted to other cost objeotives, and oosts
shall not he subseguently allocated to it
However, & oross allocation of costs hetween
two or more indirect costs ontegories could

.be used if such allocatiom will result in &

more aquitable allocation of oosts, I & oross
sllooation is used, an appropriate modifica-
tion to the composition of the indiredt cost
categories is required,

e, AppHontion of indiveot ocost rate or
rates, Ixoept where s speclel indireob ocost
rate(s) is regvired in accordsnce with sub-
paragraph D.b of this appendix, the separate
groupings of indivect ocosts alloonted to each
major function shall be aggregated end
treated as & common pool for that funotion.
The oosts in the aommon pool shall then he
aistributed to individual awards inoluded in
that maotion by use of & singls indirect cost
rate.

{, Distribution baeis. Indirect costs shell be
distrihuted to applieable sponsored awerds
and other benefiting activities within eaoh
major funotion on the basis of MTDC, MTDO
consists of al) salariss and wages, {ringe ben-
efits, materials nnd supplies, services, travel,

and eubgrants and suboontracts up to the -
_first $26,000 of each subgrant or subsontract

(regardless of the perfod coversd by the
subgrent or suboontract). Mynjpment, capital
expenditures, chayges for patient oare, rental
oosts and the portion in' excess of 526,000
sha)l be exalnded from MTDO. Participant
support oosts shall generally be excinded
from MTDOC, Other jtems mey only be ex-
oluded when the Federal cost cognizant
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“agenoy determines that an exoluelon is neo-
e8pAry to avold & serious inequity in tho dis-
tribution of indireot costs,

g, Individual Rate Components, An Indi-
reot 0ost rate shall be determined for each
soparate indirsot oost pool developad., The
rabe in enoh onse shall be ptated as the por-
oentage which the amount of the partiounlar
indireot oosb pool is of the distribution basse
identified with that pool. Dach indiveot cost

. rate negotiation or determinabion agreement
ahall inoclude development of the rate for
enroh indirest oot pool as wel) as the overall
fndireot oopt rate, The indireot ovost pools
shall be olassified within two broad oabe
egories: “Feoilities” and Administration,"
a8 desoribed in subparagraph C.8 of this ap-
pentlix,

4. Diveot alloocation mebhod. a. Bome non-
profit-organizations treat sl oosts as direot
oonts exoept general administration and gen-
eral expenses, Thess organizations generally

separate their copts into three basic oat~

egories; General administration and general
expensos, fundraising, and other direot funo-
tions (Including projeots performed under
Pederal awards). Joint conts, sich ag depre-
ofation, rental costs, operation and mainte-
nanoe of facilities, telephone expenses, and
the lke are prorated individually as direct
costs tio sach catogory and to eroh award or
other activity using a base most appropriate
to the partioular oost being prorated.

b, This method {s acosptable, provided esoh
Joint copt 4s prorated using a base which ac-
ourately massures the benefite provided to
oroh award oy other sotivity, The bases must
be established in asoordancs with reasonable
oriterla, and be supported by ourrvent data,
This method is compatible with the Stand-
ards of Acocounting and Finenocisl Reporting
for Voluntary Health and Welfare Organiza-
tions fesued jointly by the National Health
Oounodl, Ino,, the National Assembly of Vol
untary Health and Sopial Welfare Organiza~
tions, and the United Way of Amerioa,

o, Under this method, indirsot costs oon-
sist exolusively of gemeral administration
and general expenses, In rll other respeots,
the organization's indireot cost rates shall
be computbed in the same menner as that de-
soribed in subparagraph D.2 of this appendix.

b, Speocial indireot cost rates. In some in-
stanoes, a single indirect oosh rate for all ao-~
tivities of an organieation or for each major
funotion of the organization may ndt be ap-
propriate, sinoe it would not take into mo-
count thoss different faotors which may sub-
stanbinlly affeot the indireot costs applicable
to a partiouler segment of work, For this
purpose, & partionlar segment of work may
be that performed under & pingle award or it
may ooneist of work under a group of awards
performed in a common environment, Thene
faotors may inolude the physical looation of
the work, the level of administrative support
required, the nature of the faollities or other
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yesouroes employed, the soientific disoiplines
or teohniosl skills involved, the organive-
tional avrangements nsed, or any oombina-
tion thereof, When & partioular segment: of
work is performed in an environment whioh
appeara to generate a significantly different
level of indireot costs, provisions should be
mode for a separate indireot sost pool appli-
oable to such work, The separate indirect
oost pool shonld be developed during the
oourse of the regular allocation proocess, and
the separabe indireot ovst rate resulting
therefrom phonld be used, provided it is de-
tormined that the rate differs slghificantly
from that which would have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pendix, and the volume of worlk to whioh the
rate wonld apply is material,

B, Negotiation and Approval of Indirect Cost
Rates

1. Definitions. As used in this eeutlon. the
following terms have the meanings set forth
helow:

a. Oognigant agency means the Federal
agenocy responsible for negotiating and ap-
proving indireot cost rates for s non-profit
o;'ganizs,tion on behalf of pll Federal agen-
ofes,

b, Prodetermined rate menns an indireot
oot rate, applicable to & spooffied ourrent or
future period, usually the organization’s fis.
on) year, The rate is based on an estimate of
the costs to be inourred during the period, A
pradgbermlned rate is not snb)eot, to adjust.
mens,

0, Pixef rate means an indlraot 00BL rate
which has the same oharaoteristios as a pro-
determined rate, except that the differsnce
between the estimabted costs and the aotual
oosts of the period covered by the xate s car-
ried forward as an adjustment to the rate
ocomputation of & subssquent period,

d. Final rate mesns an indirect cost rate
applioable to & Bpeoified past period whioh s
based on the aobual costs of the perlod. A
finel rate is not subject to adjustmens,

e, Provisional rate or billing rate means a
temporary indirect cost rate appliokble to &
sppoified perlod whioh is used for funding, in-
terim reimburaement, and reporting indireot
oosts on awards pending the establishment of
a final rate for the period.

f. Indireot cost proposal means the doou-
montation prepared by an organization to
substantiate its olaim for the reimbursement
of indirect costs, This proposal provides the
basis for the review and negotiation leanding
to the establishment of an organimtlon 8 in-
aireot cosb rate,

g. Oost objeotive mseens & funotion, organi-
zabional subdivision, oontraot, grant, or
other work unit for whioh oost data are de-
sire@ and for which provision ie made to aoc-
oumulate and measure the oost of prooenses,

projeots, jobs and oapitalized projeots,
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2. Negotintion and approval of rates, &. Un-
loss different arrangements are agreed. to by
the agenoies oonoerned, the Federa) agenoy
with the largest dollar value of awards with
an organization will be desigbated as the
ooghizant agenoy for the negotintion and ap-
proval of the indirveot cost rates and, .where
neoessary, obher rates such as fringe benefit
and computer oharge-out rates, Onos a1
agenoy is assigned cognizance for a paT-
tionlay non-profit organization, the assign-
moent will not be ohanged unless there is &
major Jong-term shift in the dollar volume of
the Fefora) awards to the organization, Al
oonoerned Federal agenoies shall bs given
~ the opportunity to partioipate in the nego-
tiation prooess but, after a rate has been
agreed upon, it will be accepted by all Ped-
eral agenocles. When a Federal agenocy has
reason to believe that Bpecial operating fac-
tors affeoting its awards necessitate speoinl
indireot cost rates in acdordanoe with sub-
paragraph D.6 of this appendix, it will, prior
to the time thie rates are negotiated, notuy
the cognizant ngenoy,

b. A non-profit organization whioh has not
previously established an infirect oopb rate
with a Federal agenoy shall submit its ini-
tia) indireot cost proposal immediately after
the organization is ndvised that an award
will be made and, in no event, later than
three months a.fter the effective date of the
award,

o, Organizations that have previously ee-
teblished indiveot oost rates must submit &
new indirsot oost proposal to the copnlzant
agenoy within six months after the close of
ench fisoal year, .

4. A predetermined rate may be negotiated
for use on awards where there is reasonable
assurancs, based on past experience snd reli-
able projection of the organization's ocosbs,

that the rate is not lMkely to exoeed & rate .

based on the organization’s aotual costs,

o, Fixed rates may be negotiated where
prodstermined rates ave not oonsidered ap-
propuiate. A fixed rate, however, shall not be
nepotinted if all or b substantial portion of
the ovganization's awards are expeoted to ex-
pive belore the caxry-forward adjustinent ean
be made; the mix of Pederal and non-Foderal
work nt the organization is too erratio to
permit an sguitable oarry-forward adjust-
ment; or the organization's operations fluo-
tuate significantly from yeax to ysay,

1. Provisional and final xates shall be hego-
tiated where neither predetermined nor fixed
rates are appropriate.

g, The resnlts of each negotiation shall be
formalized 40 & written agreement between
tho ‘cognigant agenoy and the non-profit or-
ganization, The cognizamt agenoy shall dis-
tribute copies of the mgreement to nl) pon-
cornedl Federal agonoles,

h, If & dispute arlses ina negobinbion of an
indirect ocost ‘vate between the ocognizant
agenoy and the non-profit organization, the

2 CFR Ch, Il (1~1-0% Edition)

dispute ghall be resolved in accordance with
the appeals prooeduves of the opgnizant
AgONOY.

{. To the extent that problems are encoun-

tered among the Federa) agenoies in conneo-

tion with the negotiation and approval proa-
es5, OMB will lenQ assistance as required to
resolve such problems in & timely manner,

APPENDIX B TO PART 230—SELECTID
IrmMe oF COsT

SELROTED ITEMS OF COST

TABLE OF CONTENTS

1, Advertising and publio relations costs

2. Advisory counoils

8. Alooholic beverages

4, Andit cosbs and related sarvlces

6. Bad debts

6. Bonding costs

7, Communiortion oosts

8. Compensation fox personal services

9, Oontingency provisions

10, Defonise and proseontion of oriminal and
oivil procesdings, olaims, appeals and
patent infringement |

11, Depreciation and nse allowanoes

12, Donations and contributions

18, Employee morale, health, and welfare
costs

14, Entertainment costs

16, Bouipment and othér capital expendi-
tures . :

* 16, Fines and penalties

17, Pund raieing and investmént manage-
ment costs

18, Gains and losses on depraciable assets

18, Gtoodis or services for perspnal use

20, Housing and peraopal 1iving exponses

21, Idle facilities and idle capaoity

22, Insuranos and indemnifiontion

23, Interest

24, Disbor rela.bions ooBt8

26, Lobbying

26, L:ossos on other sponsored agreements
or pontraots -

27. Meintenanoe and repair posts

28, Materials and supplies costs

20, Mestings and oonfersnoes

80, Memberghips, subsoriptions, and profes-
stonal aotivity costs

81, Organization costs

32, Page oharges in professionnal journals

3. Parbicipant support 0osts

24, Patent costs :

36, Plant and homeland spourity costs

36, Pre-ngresment costs

87, Professional pervioss cobts

38. Publiontion and printing costs

99, Reprrangement and altemhion ocosts

40, Reconversion costs

41, Reoruiting cosbs

42, Relooation 0Dsts

43, Rentia) copts of buildings and eguipment

44, Royalties and other costs for uss of pat-
ents and oopyrights
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46, Selling and marketing

46, Specialized servics facilities

47, Taxes

48, Termination ocoste applioable to spon-
sored agreements

40, Tredning costs

60, Transportation costs

b1, Trave) 00sts

52, ‘Trustses -

APPENDIX B 7O PART 280—BELIOTBD ITHMS OF
. oosT

Paragraphs 1 through 52 of this npnendh.
provide prinoiples to be appled in estab-
lishing the allowability of cortein items of
oost, These prinoiples apply whether & oost is
treated as Qirect or indiract, Fallure to men~
tion & partionlar item of cost s not intended
to imply that it is unallowable; rather, de«
termination as to allowability in each oase
should be based on the trentment or prin-
oiples provided for similar or related items
of nost, :

1. Advertising and public relations costs, a.
The torm advertising costs means the oosts
of advertising media and corollery ndminis-
trative posts, Advertising media inolude
magazines, newspapers, radio and television,
direot mail, exhibits, eleobronioc or uomputer
transmittals, end the like,

b, The term public relations includes com-
munity relations and means those aotivities
dedlonted to maintaining the image of the
non-profit organization or meintaining or
promoting understanding and favorable rela~
tione with the community or publio ab large
or any pegment of the publie,

o, 'The only allowable advertising costs are
those whioh axe solely for:

(1) The reornitment of personnel requirsd
for the performancs by the non-profit: organi-
sation of obligations arising under & Federal
award (Bee eleo paragraph 41, Reoruiting

- nosts, and paragraph 42, Relooation ocvsts, of
this appendix); .

(2) The prootrement of goods and pervices
for the performance of & Pederal awerd;

(8) The disposal of sorap or surpius mate-
rials acquired in the performeance of a Fed-
eral award except when non-profit orgenize-
tions are reimbursed for dispozal oosts at a
predatermined amount; or

(4) Other speocific purposes neoessary to
moet the reguirements of the Fefleral award.

@. The only allowable public relabions costs
are: -

(1) Oosts spocifically required by the Fed-
eral award;

(2) Costs of communioating with the public
and press pertaining to speoifio acotivities or
acoomplishments whioh result from perform-
ance of Tederal awards (these costs ere oon-
sidereq necessary at part of the outrsnch ef-
fort for the Fadera)l award); or

(8) Oosts of conducting general Jiaison with
news medis and government publio relations
officers, to the extent that suoh aotivities

Pt. 230, App. B

are limited to communioation and laison
necessary Reep the publjo informed on mat-
ters of pnblic conoern, .euch as nobfces of
Tederal ocontract/grant awards, ﬁnanoia,l
mattors, ete,

8, Oosts identified in subparagmphs 0 a,nd d
if inonrred for more than one Federal award
o» for both sponsored work and othey work of
the non-profit oxganization, are sllowable to
the extent that the prinoiples in Appendix A
to this part, paragraphs B, (*Direct Costs')
and O, ("Indirect Cogts”) are ohserved,

[, Unallowable advertieing and public rela-
tions costs inolude the following:

(1) All advertisivg and public relations
costs other than as spsoiffed In subpara-
graphs o, d, and e}

(2) Costs of meetinga. conventions, oon-
vooations, or other events related to other
aobivities of the non—proﬂt ox-gfmiz&blon. in-
cluding:

(a) Oosts of displs,ya. demonsbratlons, and
oxhibits;

(b) Costs of meamng rooms, hospitality
puites, and other speoiml faoilities wsed in
conjunotion with -shows and other spaoial
events; and

(o) Baleries and wages of smployees en-
gaged in setting up and displaying exhibits,
meking demonstrations, and providing brief-
ings;

(8) Costs of promotional items and memo-
rabilia, {noluding modela, gifts, and sou-
venirs;

(4) Conta of edvertising and publio relations
designed solely to promote the non-prnﬂb or-
ganization, -

3, Advisory Oounoils, Costs mmm'ed by ad-
visory counolle or committees are allowabls
s & direct oost where suthorived by the Ped-
eral awarding agenoy or as au indirect cost
where allooable to Federal awards,

3. Alooholio beverages, Costs of alecholic
beverages are unallowable,

4, Audit oosts and related services. & The
ooats of andits reguired by, and performed in
aooordance with, the Bingle Audit Act, as
implemented by Oiroular A-188, “Aundibs of
Staton, Looal Governments, and Non-Profit
Orgenizations' are mllowable, Also ses 31
v.8.0, 7605(b) and seotiod 230 (*'Audit Costs™)
of Oiroular A-188, :

b, Other audit costs are ellowabls if in-
oluded in an indirect cont rate proposel, or if
speotfioally approved by the awarding agen-
oy as a drsot 0ot to an award.

6, The cost of agresd-upon prooadm‘ea en-~
gagements to monitor subrecipients who are
exermnpted from A-183 under seotion 200(d) are
allowable, subjeot to the oonditions listed in
A-188, seotion 230 (b)(2), N

6, Bad debts, Bad debts, inolnding losses
(whether aotnal or estimeted) arising fxom
unoolleotable scoounts and othey claims, re-
lated oolleotion oosts, and related legal
oosts, are unaliowable, N
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6. Bonding costg. a, Bonding oosts arise
when the Yederal Govermment requires as-
purance pgainst finapoial Joss to jtself op
others by reason of the aot or defanlt of the
non-profit organization. They arlse slso in
{nstances where the non-profit organigation
requires similayr assurance, Inoluded are shoh
Yonds as bid, performance, payment, advanos
payment, infringement, and fidelity bonds,

b, Oosts of bonding regulred pursuant to
the terms of the award are nllowable.

¢..Costs of bonding reguired hy the non-
profit ovganisation in the goneral conduot of
its operations ave allowable to the extent
that suoh bonding is in ncoordmnoe with
sound business praotice end the rates and
premjums ave ressonable under the olr-
oumstances,

7, Oommuniontion oosts, Qopts inourred for
telephone servioes, looal and long distanos
tolephone oplls, telegrams, postage, mes-
senger, electronic or oompnter transmittal
servioes and the like are allowabls,

8. CUompensation for persons) services. a.
Definition, Compsnsation for personal serv-
jogs inoludes all ‘compepsation paid cur-
rently or acorneéd by the organizstion for
servioss of employees rendered during the
period of the award (except as otherwise pro-
vided in subparagraph 8.h of this appendix),
It inoludes, bub is not limited to, salaries,
wages, divector's and executive oommittee
member's fees, inventive awards, fiinge bene-
fits, pension plan oosts, allowances foyr off-
site pay, incentive pay, looation allowances,
hardship pay, and cost of iving differentiale,

b. Allowability, Bxoept as otherwise s{g&
oifioally provided in this paragraph, the
costs of such compensation are allowable to
the extent that:

(1) Total compensation 66 individual em-
ployees is ressonable for the services ren-
dered and conforms to the established polioy

of the orgamization consistebtly applied to’

both Tederal and non-Federal aotivities; and

(2) Charges to awards whether treabed es
djirveob or indireot costs mre determined and
pupported as required in bhis paragrapi.

¢, Reasonableness. (1) When the organiza-
tion is predominantly engaged in activities
other than those sponsored by the Federal
Government, compensation for employees on
fedevally-spopsoredt worle will be considered
veasonable to the extent thet it is oonsistent
with that pald for similax work in the orga-
nization’s other aotivities.

(2) When the oxganization is predominanbly
sugaged in lederally-sponsored astivities and
in onses where the kind of employees ve-
auived for the Iederal adtivities are not
found in the organizabion's other aotivities,
compensation for employees on federally-
sponsored work will be considered reasonable
to the extent that it is comparable to that
paid for similaravork in the labor markets in
which the organigntion oompstes for the
zind of employess.involved,

2 CFR Ch. I (1~1-D9 Edition)

d. Speoial considerations in determining
allowability, Certain conditions require spe-

oinl oonsideration and possible limitations in .

determining ocosts under MFederal awards
where amounts or types of compsnsation ap-
pear unreasonable, Among such condltions

‘are the following:

(1) Compensation to members of non-profit
organizations, trastees, diveotors, Associates,
offioers, oy the immediate families thereof.
Determination should be madé that suoh
oomponsstion is reasomable for the aotnal

personal services renderad rather than a Qfs-

tribution of earnings in exoess of costs,

" {8) Any ohgoge. in an organization’s pom-
pensasion polioy resuliing in a substantial
inoresse in the organization's lJevel of com-
pensation, particularly when it was oonour-
rent with an inoresse in the ratio of Federal
awards to other activities of the organies-
tion or any change in the treatment of ael-
lowability of spaoifio types of compensation
aue to changes in Federal polioy, '

8. Unalloweble costs, Oopts whioh are unal-
Jowable under other paragraphs of this ap-
pendix shall nbt be allowable under this
paragraph solely on the basis theb they con-
stitute peisonal compensation. .

f. Overtime, oxntra-pay shift, and multi-
ghift yremiums. Preminms for overtime,
extra-pay shifts, mnd multi-ghift worlk are al-
lowable only with the prior-approval of the
awarding agenocy except:

(1) When nepessary to ocops with emer-
genoies, such as those resulting from acol-
dents, natural disasters, Lrankdowns of
eguipment, or oocorsional operational bottle-
neoks of & sporadic nature, *

(2) When employess ave performing indi-
reot funotions, such as administration, main-
tenansce, or accounbing. R

(3) In the perforrnnos of tests, laboratory
procedures, or other similar operations
which are oontinwous in nature and oannot
yeasonably be interrupted ox otherwise com-
pleted,

(4) When, Jower overall cost to the Federal
Goverament will result, .

€. Fringe benefits. (1) Fringe benefits in
the form of regular oompensation paid to
smployses during periods of anthorized ab-
genoces from the job, such as vaoption leave,
siolc leave, military leave, and the like, are
sllowsble, provided snoh costs ave absorbed
vy o)l organisation sotivities in proportion
to the relative amount of time or effort aotu-
ally devoted to each,

(2) Fringe benefits in the form of employer
contribnbions or expenses for soolal ssourity,
employee insuranos, workmen's compensa-
tion insurance, pension plan costs (see Bub-
pavagraph 8.1 of this appendix), and the ks,
ave sllowable, provided such benefiis are
granted in acdordance with established writ-
ten organizetion policies. Such bsnefits
whether treated as indirect oosts or as direod
oosts, shell be distributed to partioular
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awards and other activitios in & maaner oon-
sistent with the pattern of benefits acoruing
to the individuals or group of employees
whose palaries end wages are chargeable to
suoh awards and other aotivities,

{3)(a) Provisions for a reserve under a self-
insuranoe program for unemployment com-
pensation or workers' sompengation are al
lowable to bhe extsnt that the provisions
reprosent reasonable estimates of the Uabil-
1ties for suoh compensation, and the types of
covernge, extent of ooverage, and rates and
preminms would have been allowable had in-
shranoe been purohased to oover the risks,
However, provislons for self-insured liabil-
ities which do riot become payable for more
than one year sfter the provision is mads
shall not exoeed the present value of the M-
ability,

(b) Where an orgenization follows o oon-
sistent polioy of expensing ectual hayments
to, or on behelf of, employaes or foriner em-
ployees for nnemployment compensation or
workers’ compensation, suoh payments are
allowable in the year of payment with the
prior approval of the awarding agenoy, pro-
vided they are allooated to all activities of
the organization,

(4) Costs of insurance on the lives of trunt-
eey, officeis, or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent that the lnsurdance
ropresents additional ocompeneation. The
oosts of such insurence when the orgemive~
tion is nameq ap beneflojary are unaliowable,

b, Organization-furaished automobiles,
Thet portion of the cost of organization-fur-
nished sutomabiles that relates to personal
use by employees (including transportation
to and from work) 1p unallowable ag fringe
bonefit or indirsot costs regardless of wheth-
or the oost 1s reported as taxable income to
the emyloyees, These oosts are allowable ag
direot ooste to sponpsored award when nec-
essery for the performanoce of the spongored
award and approved by awarding agenoies,

i, Pension plan costs, (1) Costs of the orga~
nization’s pension plan which are jnourred in
accordanoe with the established policies of
the organivation are allowable, provided:

(a) Buch policies meet the test of reason-
ebleness; ‘

(b) The xmethods of cost allooation are not
diseriminatory;

(o) The oost aspighed to eaoh flsoal year is
determined in acoordanoe with generally ac-
oepted accounting principles (RAAP), as pre-
soribed in Acoounting Prinoiples Board Opin-
ion No. B {ssited by the Americen Institute of
Certifled Public Accountants; and

(d) The oosts assigned to a glven fisosl year
are funded for all plan participants within
gix months after the end of that year, How-
ever, inoreases to0 normal and past service
pengion ooste oaused by & delay in funding
the aotuerial iiability beyond 80 days after

Ph. 230, App. B

ench quarter of the year to whioh such costs
are assignable are unallowable,

(2) Penslon plau teyminstion insuranoce
premiums paid pursuant to the BDmployes
Retirement Inoome Seourity Aot (BRIBA) of
1874 (Pub. L. 93-408) are allowable, Late pay-
m(;nt. oharges on suoh premiums ars unpllow-
abls, . .

" (3) Ixoise taxes on scoumulated funding
defiofencies and other penelties imposed
under BRISA are unallowable,

. Incentive oompensation, Incentive com-
pensabion to employess based on oosh reduo-
tion, or effioient performance, suggestion
awarde, safoty awards, eto,, are allowable to
the extont that the overall somponsadlon 1s
determined to be reasonable and suoh costs
are paid or acorned purswent to an agree-
ment entered into in good faith between ths
organigation and the employees before the
servioss were rendered, or pursuant to an es-
tablished plém followed by the organizetion
8o oconsistently as to imply, in effeot, an
agresment to make such payment.

k, Severance pay. (1) Beveranos pay, also
commonly referred t0 as dismissa)l wages, is
& payment in addition to regular salaries and
wages, by organizations to workers whoss -
employment 18 being terminated. Oosts of
severance pay are allowable only to the ex-
tent that in sach oase, it Is required by:

(a) Law ’ '

(b) Bmployer-smployee agreoment .

(o) Bstablishod policy that constitutes, in ef-
feot, an implied agreement on the organi-
wabion’s part, or

(d) Ofroumstances of the partioular employ-
meont,

(2) Costs of severance payments are divided
into two oategories as follows:

(8) Actual normal turnover seversnce pay-
ments shall be alloonted to all activities; or,
where the organization provides for a reserve
for normal severanoces, such method will be
sooepbable if the oherge to ourrent oper-
ations is reasonable in light of payments ac-
tually made for nmormel Baverances over &
representative past period, and if amounts
charged are allooatsd to all aotivities of the
orgruization.

(b) Abnormal or msass ssverance pay i of
suoh & conjeotural nature that measurement
of costs by means of an acoraal will not
achieve equity to both parties. Thus, acorn-
als for this purposs aré not allowabls, How-
vver, the Federal Government reoognizes 1ts
obligation to partiolpate, to the extent of its
feir share, in any speoific payment, Thus, al-
lowability will be oonsidered on & oase-by-
orao basis in the event or ooourrence,

(o) Gosts inourred in osrtein severance pay
packeges (commonly known as “a golden
parachuts’’ psyment) whioh ere in an
emount In excess of the normal severance
pay paid by thé organization to an employee
upon termination of pmployment and are
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paid to the employee oontingent upoi a
change in management oontrol over, or own-
ership of, the organization's assets are unal-
lowable. R :

(4) Severance payments to foreigh nation-
als employed by the organization outside the
United States, to the extent that the amount
exoseds tho oustomary or prevailing prac-
tices for the orvganization iIn the, Uniped
Atates are unallowable, unless they are neo-
espary for the performance of Federsl pro-
grams and approved by awarding agenoies,

(e) Beveranoe payments to foreign nntion-
als employed by the organization outside the
United Btates due to the termination of the
foreign national as s result of the closing of,
or onrtadlment of rotivities by, the organiza-
tion in that country, are wnallowable, unless
they are necessary.for the performancs of
Federal yrograms and approved by awerding
agenofes,

1, Training costs, See paragraph 4B of this
appendix, .

m. Support of salaries and wages,

(1) Oharges to awards for saladies and
wages, whether treated as direct costs or in-
direct oosts, will be based on dooumented
payrolls approved by & responsible offioial(s)
of the orgauigation, The distribution of sale-
vies and wages to awards must be supported
by personnel activity reports, as.presoxibad
iz subperagraph 8.m.{2) of this appendix, ex-
cept when a substitute system has boen ap-
proved in writing by the cognizent agenoy:
(Sei )subpm‘agmph 1.2 of 'Appendix A -to this
park, N

(2) Reports vefleoting the distribution of
aobivity of seoh employee must bs mein-
tained for all staff members (professionals
and nonprofessionsls) whose compensation is
charged, in whole or in pard, dirveotly to
awards, In addition, in ovder to suppoit the
allocation of indiveot oosts, such xeports
must also be maintgined fox other employees
whose work involves two o xore funotions
or aotivities if a distyibution of thelr som-
pensation betweon such functions ox notivi-
ties s needed in the determination of the or-
ganization’s indirsot oost rate(s) (¢.g., a0 em-
ployee engaged part-time in indireot cost no-
tivities and part-time in o direot funotion),
Reports meintained Ly non-profit organiza-
tions to patiefy these reguiremsnts mush
meet the following standards:

(a) The xeports must reflect ax after-the-
fact determination of the aotusl activity of
sach employee. Bndget estimates (l.e, esti-
mates determined befors the servioes are
performed) do not qualify as support for
chevges to awards.

(b) Baoch report must acoount for the total
notivity for which employess are oom-
pensnted and which is reguired in fulfiliment
of thelr obligations to the opganization.

(o) The reports must he gigned by the indi-
widusl employes, or by & responsible super-
visory officlal having first hand knowledge

2 CFR Ch. Il (1-1-09 Edition)

of the activities performed by the employes,

. that the distalbubion of aotivity repressnts a

reasonable estimate of the actual work per-
foimed by the employee dwring the periods
oovered by thie reports,

(d) The reports must be prepared at Jenst
monthly and must oolnoide with one 01 more
pay periods. .

(8) Ohayges for the salaries ond wages of
nonprofessionsl employess, o addition to
the supporting dooumentation desoribed in
subparvagraphs (1) and (2), must also be sup-
ported by records indioating the total num-
ber of hours worked snoh day mainteined in
oonformance with Department of Labor reg-
ulations implementing the Fair Lmbor
Atandards Aot (FLSA) (20 OFR part §16). FPor
this purpose, the term '“nonprofessional em-
ployes” shall have the spme meening as
“nonexempt employee,” under FLSA,

(4) Salnries and wages of employees uasd in
meoting cost sharing or matching require-
ments on awards must be supported in the
sarne manney gs salaries and wages olajmed
for refmbursement from awarding sgenoies.

8. Oontingenoy provisions, Qontributions
to a contingenoy reserve or any similar pro-
vision inade for svents the oconxrence of
which onnnob-be foretold with ocertainty as
to time, intensity, or with an assurance of
their happening, are unaliowable, The term
“oontingenoy reserve’ excludes self-insur-
anoe reserves (see Appendix B to this part,
peregraphs B.&(8) and 22.a(8)()); pension
funds (see paragraph B1): and reserves for
normal severance pay (see pavragiaph B.k.)

10, Defense and prossountion of oriminal and
oivil prooeedings, oleims, appeals and patent
infringement. .

a, Definitions, (1) Conviotion, as used hafe-
in, means a judgment or a conviction of &
oriminga) offense by dny court of sompstent
jnvisdiotion, whether entered upon as b ver-
afob or a ples, including a conviction due to
a plea of nolo oontendere,

(%) Oosts inolude, but are not lmited to,
administrative and clerioal expenses; the
sost of legp) services, whether pexformed by
in-house or private counsel; and the costs of
the services of acoouniants, oonsultants, or
others retained by the organization to assist
{t; oosts of employees, officers and trustees,

and any pimilar oosts inourred beforse, dur-
- ing, and after commencement of g judicinl or

administrative prooseding that besrs a &l-
veot yelationship to the prooeedings.

(3) Fraud, as used herein, means aots of
frand corruption or attempts to defand the
TFederal Government or to corrupt its agents,
aets that conshitute a cause for debavinent
or suspension (as speoified in agenoy regula~
tions), and acts which violate the Ialse
Oiaims Aot, 81 U.S.0., seotions 3728-8731, or
the Anti-Iickbaok Act, 41 U.8.0,, ssotions b1
and b4, '

(4) Pennlty oes not inclnde restitution, ve-
imbursement, or conipensetory damages,
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(6) Procesding noludes an investigation,

b, (1) Bxoept as otherwise desoribed herein,
oosts inourred in conneotion with any orimi-
nel, oivil or administrative proocesding (in-
oluding Hiing of a falsp certifioation) com~
monced by the Federal Government, or &
Btate, looa) or foreign government, are not
allowahle if the prooseding: Ralates to & vio-
Jation of, or faflure to comply with, o Fed-
ernl, Btate, loon) or foreign statute or regun
lation by the organization (inoluding its
agents and employess), and results ip any ‘of
the following dispositions

(a) In a orimina) procesding, & conviotion,

(b) In & olvil or administrative proceeding
involving an allegation of fraud or similar
misoonduot, a determination of organiza-
tional Habllity,

(o) In the ones of any olvil or administra-
tive prooesding, the imposition of a mone-
tayy penalty.

(d) A final deoision by an approprigte Fed~

eral offioia) to debar or suspend the orgeni-

gation, to resofnd or vold an award, or to ter-
minate an award for defanlt by reason of s
violation or fallure to comply with a law or
regulation,

(¢) A disposition by consent or oom-
promise, if the aotion oonld have resulted in
any, of the dispositions described in subpara-
g;'aphs 10.b, (1)(9,). (b), (0) or (d) of f.his appen-

X,

(2) If more than one prooeeding‘ involves
the same alleged misconduot, dhe nosts of all
suoh proosedings shall be unallowable if any
one of them results in one of the dispositions
g)lwwn in subpa,mgmph 10,b.(3) of this eppon~

X

o Ifa prooeadlng roferred to in subpara-
graph 10,b of this appondix is commenced by
the Federal Government and is resolved by
consent or sorhpromise pursuant to an agree-
ment entered into by the organieation and
the Federal Government, then the coste in-
ourred by the organimation in oonnection
with suoch procesdings that ave otherwise not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent spsoifi-
oally provided in snoh agresment.

d. If a proceeding referred to in subpara-
graph 10.b of this appendix is commenced by
s Stats, looal or foreign government, the an-
thorized Federal offiolel may allow the costs
inonrred by the organization for suoh pro-
ooedings, if such authorized offiolal deter-
mines that the costs were Inourrsd as a re-
sult of a sppoifio term or condition of a fed-
erally-sponsored awerd, or specific written
direotion of an subhorized official of the
sponsoring agenoy,

e, Costs Inonrred in copnestion with pro-
ooedings desoribed in subparagraph 10.b of
this appendix, but which are not made nnal-
lowable by that subparagraph, msy be al-
lowed by the Federal Goveroment, but only
to'the extent that:

Pl, 230, App. B

(1) The oosts are reasonable in relation to
the aotivities required to desl with the pro-
oseding and the undexlying oruse of aotion:

(2) Payment of the oosts inouxrred, as allow-
able and allooable aosts, ie not prohibited by
any other provision(s) of the sponsorsd
award;

(3) The oosts ars not ot;herwiee recoversd
from the Pederal Goverament or a third
parby, sither direotly as a reswlt of the pro-
ceeding or otherwise; and,

(4) The peroentage of oonts allowed doas
not exoeed the percentage determined by an
authopized Federal offiolnl to hs approprinte,
considering the complexity of the Mtigation,
gonexally acoepted principler governing the
award of legal fees in oivil aotions involving
the United Btates as & parby, and such other
faotors as may be appropriate, Such peroent-
age shall not exoped 80 pexocent, However, if
en agresmént rsgched under snbpamgmph
10,6 of this appondix has explioitly consid-
ored this 80 peroent limitation and permitted
& higher percentage, then the full amount of
cosbs resulting from that agreement shall be
allowable,

{. Coste incurred by the organization in
conneotion with the defense of snits brought
by ite employees or ex-employees under sec-
tion 3 of the Major Frand Aot of 1088 (Pub. L.
100-700), inoluding the cost of all rsliel neo-
ossary to malre such employes whale, where
the organization was found Mable or settled,
are unallowable,

g, Oosts of legal, accounting, and oonsult-
ant services, and related costs, nourred in
conneotion with defense against PFederal
Government olaims or appeals, antitrust
suits, ox the proseoution of olaims ol apponls
egainst the Il‘ederal Government, are unale
lowable, :

h, Oosts of Jegal, acoounting, and consult-
ant gervices, and releted cobts, inourred in
conngotion with patent infringement Htiga-
tion, are wnallowable unless otherwise pro-
vided for in the sponsored awards,

i, Oosts whioh muy be unsllowable under
thie paragraph, inclnding dirsotly assoslated
costs, shall be segregated end nooounted for
by the orgenization separately. During the
pandenoy of any proocesding oovered by sub-
paragraphs 10.b end f of this appendix, the
Fedoeral Government shell generally with-
hold payment of such costs, Howsver, 1f in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for oonditional payment upon provision of
ndeguete seourity, or other adequate assur-
anoe, and agreements by the organization to
repay all unslioweble costs, plus interesy, if
the costs are subsequently determined to be
unallowabls,

11, Deprecfation and use allowanoes. &,
Compensption for the use of bulldings, other
oapital improvements, and egtipment on
hand mey be made through use allowance or

depreciation, However, exoept as provided in
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prragraph 110 of this appendix, a combina-
tlon of the two methods may not be ussed in
vonnection with a pingle class of fixed assets
(e.g., buildings, officp sguipment, computer
etiuipment, ete.).

Y. The computation of use allowanoces or
depreoiation shall be based on the aoguisi-
tlon oost of the assets invelved. The aogulsi-
tion oost of an asseb donated to the non-prof-
it organization by a third party shall be its
g.ir market valne at the time of the dona-

on,

o, The ocomputation of use allowanoes o
depreciation will exolude:

(1) 'The-oost of land;

(2) Any portion of the oost of buildings and
equipment borne by or donated by the Fad-
eral Government {rrespeotive of where title
was originelly vested or where it pressutly
regides; and : .

(8) Any portion of the oost of budldings and
equipment contributed by or for the noxn-
profit oxgenization in satisfaction of a stetu-
tory matohing requirement,

d. Geners) oriteria where dépreviation
method is followsd:

(1) The paviod of useful servioe (nesful life)
esbablished In each oase for usable Ompital
assets must take into consideration such fac-
tors ms type of construction, naturs of the
squipment; used, technologlos) developments
i the partioular program aves, and the re-
newal and replacement polinies followed for
the individual items or olasses of .essets in-
volved, The method of depreciation used to
assign the cost of am asset (or group of as-
pots) t0 acoonnting periods shell reflect the
pettern of consuraption of the asset during
its nseful life, .

(2) In the absence of oleay evidenoce indi-
onbing that the expeoted consumption of the
aspot wil) be signifionntly greater or lesser in
the early portions of its usefa} life than in
the latey portions, the strajight-line method
shall be presumed to be the appropviate
method,

(3) Depresintion methods onoe used shall
1ot bs ohanged unless approved in advanoe
by the cognisant Federal agenoy, When the
depreciation method is introdunced for appli-
oation bo assets previously subjeot to & use
allowanos, the combination of mes allow-
anoep and depréoiation applicable to such as-
pebs must not exosed the total acyuisition
copt of the assets,

e, When the depreciation method is used
for bufldings, & building's shell may be seg-
yegated from each building comyonént (6.g.,
plumbing pystem, heating, and air oondi-
tioning sysbem, eto.) and each item depre-
slated over its estimated useful lfs; or the
sntive building (4.¢., the shell and all compo-
nents) may ba treated as a single asset and
deprociated over a single useful life.

{. When the depraciation method is used foy
g partioular class of assebs, no depraviation
mey be allowsd on any suoh nssets that,

2 CFR Ch. Il (1=1-DY Edition)

under subparagraph 11,0 of this appendix,
wonld be viewed as fully depreciatsd, How-
over, & reasonable use allowancs may bs ne-
gotiated for suoh aseets if warranted after
taking into consideration the amount of de-
preoiation previously. ohavged to the Federal
Goveroment, the estimatsd usefanl life re-
maining at time of negotiation, the effest of
any inoreasel maintenanoce coharges or de-
orsnsed effioiency aue to age, and any obher
faotors perbinent to the wtilization of the
assat for the purpose contemplated,

g. Orjteris where the use allowanos method
is followed: .

(1) The uge allowanoce for bujldings and im-
provement (including land improvements,
such as paved parking aveas, fences, and
sidewalks)- will be computed at an annual
rate nob exceeding two percent of acguisition
ocost,

(2) The uss sllowaios for equipment will be

compnted at an annual rate nob exoesding
pix and two-thirds percent of aoguisition
cost, When the use allowance method is used
for bulldings, the entire building must be
treatsd as & single asseb; the bnilding's com-
ponents (e.g., plymbing system, heating and
pir oonditioning, eto.) oannot be segregated
from the buflding’s sheil, :

{8) The two percent limitation, however,
need not be applied to equipment whioh is
merely attachad or fastened to the bullding
but not permenently fixed to it sud which is
used as fTurnishings or decorations or for spe-
oinlized puyposes (e.p.;, dentist oheirs and
denta) treatment units, counters, laboratory
penches bolted to the floor, dishwashers,
mofular furniturs, oarpeting, ete.). Such
equipment will be considersl as not being
pormenently fizxed to the bullding if 1% can be
removed without the need for costly or ex-
tensive alterations or repairs to the building
or the eguipmsnt, Mguipment that meebs
these orlteria will be subjest to the 6% per-
oent squipment 1nse allowanoe limitation, :

2. Onayges for use allowanoces or deéprecia-
,tion must bs supported by alsquate propexby
yeoords and physical inventories must be’
taken at loast once every two yesrs (a statis-
tior) sampling basis is acoeptable) to ensure
that assebe exist and are nsable end neefed.
VWhen the depreoiation method is followed,
adBguaty depreciation resords indiosting the
smount of (epreciation taken éach period
must also be maintained,

12, Donntions and oontributions,

a. Oontribnitions or donations rendered.
Contributions or donations, inoluding onrsh,
property, and services, made by the oygani-
2ntion, vegardless of the reoiplent, ave unal-
lowable.

b. Donated services received:

(1) Donated opr volunteer services may be
farnished to an organization by professional
and bechmiosl personnel, consultants, and
othey sXilled and wnskilled labor. The valne
of these servioss is not reimbmisable either
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o8 a direot or indireot cost, However, the
value of donated services may be wsed to
meet oost sharing or matehing requirements
in aooordencs with the Common Rule,

(3) The value of doneted services ntilized in
the performance of & direot oost activity
shall, when materis) in amount, be consjd-
erad In the determination of the non-profit
ovganization’s Indiyeot costs or rate(s) ang,
acoordingly, she)l be alloonted & propor-
tionate share of appliceble indireot ocosts
when the following exist: .

© {(a) The aggregate value of the services is
material)

(b) The sorvioes are supported by a signifi-
oant amount of the indirect costs jnohrrsd
by the non-profit organization; and

(o) The direot oost aotivity is not pursued
primerily for the bensfit of the Federal Govy-
ernment,

(3) In thoms instances where there s no
basis for determining the fair market value
of the servioes rendered, the reoipient and
the cognizant agency shall negotlate an ap-
propriaste alloostlon of indirect cost to the
services. .

(4) Where donated services dirsotly benefit
8 project supported by an award, the indireot

vosts ellooated to the services will be consjd- .

ered a5 a part of the total ocosts of the
project, Suoh indirect costs mey be reim-
bursed under the award or used to mest oost
gharing or matohixg requirements,

(6) 'The value.of the donated services may
be used to mest cost sharing or matohing re-
quirements. under oconditjons desoribed in
Seotion 215,23 of 2 OFR part 216 (OMB Oir-
onlay A-110). Where donated services ars
trented as indireot oosts, indirect cost rates
will geparate the value of the donations so
that relmbursement will not be mads,

o, Dopated goods or space, (1) Donated
goods; {.e., 6xpondable personal property/sup.
plies, and donated use of spros may be fur-
nished to & non-profit organization. The
value of the goods and space s nob reimburs-
able either as a direct or indirest cost,

(2) The value of the donations may be nsed
t0 mesb copt sharing or matohing share re-
quirements under the conditions desoribed in
2 OFR part 2316 (OMB Ofroular A-110), Where
donations are treated as indirsot oosts, indi-
reot 00st rates will separate the value of the
donations 80 that relmbursement will not be
made,

1at. Bmployes morale, henlth, and welfare
oosts,

a. The costs of employee information pub-
lications, health or first-aid olinios end/or
infirmaries, reorentions) aotivities, efn-
ployee oonnseling services, and any other ex-
penees {nourred in aocordenocs with the non-
profit organization's established practics or
custom for the improvement of working oon-
ditions, employer-employee relations, em-

ployes morale, and ‘employee performance

are ellowabdle,

Pt. 230, App. B’

b, Suoh costs will be equitably apportioned
to all notivities of the non-profit organiza-
tion, Inoome generated from any of these ao-
tivities will be orsdited to the cost thersof
unless shoh income hes been jrrevooably set
over to employee welfare organizations.

14, Danterbainment ocosts, Costs of enter-
tainment, inoluding amusement, diversion,
#nd sooln) potivities and any ooste direotly
nopooiated with suoh costs (such as tiokets
to shows or sporbs events, meals, lodging,
rentels, transpordation, and gratuities) ave
unallowable, - :

16, Bquipment and other oapital expendi-
thres,

a, For purposes of this subparagraph, the
following definitions apply: -

(1) “Oapital Bxpenditures'’ means expendi-
$ures for the acquisition cost of capital as-
pots (equipment, buildings, land), or expendl-
tures to make improvements to oapital as-
gets that materially inorease their value or
useful life, Acquisibion oost means the cost
of the asset inoluding the cost to pub it in
place, Acquisition cost for equipment, for ex-
ample, means the net involos price of the
equipment, including the cost of any modi-
fioations, atbtachments, aooessories, or auxil-
iary apparatus necepsary to make 1t usable
for the purposs for which it is acguired. An-
cillary oharges, suoh as taxes, duby, protec-
tive in transit tnsuranoce, freight, and Instal-
1ation may be inoluded in, or excluded from
the avguisition cosb in aocordance with the
non-profit erganization’s regular accounting
praotices, '

(3) “Hguipment” meens an arbicle of noxn-
expendable, tengible personal property hav-
ing & useful life of more than one year and
an aoquisition oost which eguals or exoseds
the lesser of the oapitalization level estab-
lished by the mon-profit organization for fi-
nangisl statexaent pnrposes, or §6000,

(8) “Speocisl purposs eguipment” means
equipment whioh is used omly for researoh,
medion), sofentifio, or other teochnioal aotivi-
ties, Examples of speois] purpose equipment
include miorosoopes, x-ray machines, sur-
gionl ingtroments, and speotrometers.

(1) “CGleneral purpose egquipment’ means
equipment, which is not limited to ressarch,
medionl, soientifio oy other teohnionl sotivi-
ties, Mxamples inolude office eguipment and
furnishings, modular offioes, telephons net-
works, information technology eguipment
and systems, ajr conditioning equipment, re-
production and printing equipment, and
motor vehioles,

b, The following rules of allowabllity shall
apply to egquipment and other oapltal ex-
penditures:

(1) Oapital expenditures for general pur-
pose egquipment, buildings, and Jand are unal-
Jowable as direot chgrges, exoept where sp-
yroved in advanoce by the awarding agenoy,
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(2) Onapital expenditures for speocia) purpose
sguipment are allowable as divect costs, pro-
vided that iteme with a anit cost of $5000 or
more have the prioy approve) of the awarding
agenoy,

(3) Onpital expenditures for improvements
to land, bulldings, or egnipment which mate-
riplly inovesss theflr valune or useful life ars
unellowable as s diveot cost exoept with the
prior approval of the awarding agenoy, -

(4) When approved as a fAirect charge pursu-
ant to paragraph 16,b.(1), (2), and (3) above,
. oapital expsnditoves wil) be charged in the

yeriof in which the expeddibure 1s inourrad,
or' as otherwise determined appropriate by
and negotinted with the awarding agenoy,

(6) Boauipment and other oapital expendi-
tures ave wnallowable as indirect costs, How-
ever, see paragraph 11,, Depreoiation and uss
allowange, of this appendix for riules on the

allowability of use allowenoes or depreoia~ -

tion on buildings, oapital improvements, and
eguipment, Also, see paragraph 48., Rental
oosts of buildings and equipment, of this ap-
pendix for rules on the allowability of rental
costs for 1and, buildings, and equipment, ~

(6) The nmmorbized portion of rny squip-
ment written off as a resunlt of & change in
oapitalization levels may be regovered by
conbinning to oleim the otherwise allowable
use allowanoes or depreoiation on the equip-
ment, or by amortizing the amount to be
written off over a perlod of years negobiated
with the doguizant agenoy.

16, Fines and penalties, Costs of fines and
penalties reswiting from violations of, or
foilure of the organization to comply with
Foderal, Btats, and looa) laws andl regula-
tions are mnellowable except when inonrred
as & yesult of compliance with speoific provi-
slone of an award or instractions in writing
from the awarding agenoy.

17, Fund raising and investment manage-
ment oosts, a, Oosts of organized fund rais-
ing, inolnding financial campsaigns, endow-
ment drives, solicitation of gifts and be-
guests, and similar expenses inourred solely
to raise ocapital or obtain contributions ars
unallowable,

b. Oosts of investment counsel and stafl
and similar expanses inowrred solsly to en-
hanoe inoome {rom investnients are unallow-
able, .

o, Pund rajsibg and investment activities
shall be allooated an appropriate share of in-
direot oonts wnder the oonditions desoribed

in subparagraph B.§ of Appendix A to this-

part,
18, Gains ond losses on depreoiable assets,
6. {1) Gains and losses on sale, retiremsnt, or
other disposition of deprsoiable property
shall be inoluded In the year in which they
ooour a5 oredits or oharges to oost group-
ing(s) in whioh the deprecistion applicabls to
suoh property was inolunded, The amount of
the gain or Joss.to be inoluded as a oredit or
charge to the mppropriate cost grouping(s)

2 CFR Ch. Il (1-1-D9 Edlition)

shall be the differsnoce between the amount
vealized on the property . and the
mdepreociated basis of the properby.

(2) Gaine and losses on the disposition of
depreoiable property shall not be recognized
as & separate oredit or oharge under the fol-
lowing oonditions; .

() The gain or loss 18 prooessed throngh &
depreointion nooonnt and is refieoted in the
depreofation allowable under paragraph 11 of
this appendix, -

{b) The properby 15 given in exchange as
part of the pirchass price of a similar item
and the gain oy 1oss is taken into acgount in
determining the depreointion ocost basis of
the new item,

{0) A loss results from the fajluve to main-
tain permissible insurance, exoept as other-
E,Zise provided in paragraph 22 of this appen-

X,

{d) Oompensation for the nse of the prop-
erty was provided through use allowances in
lieu of depreciation in accordance with pm‘

" graph B of this appendix,

(¢) Galns and losses arising from mass or
oxtraor(inery sales, retivements, or other
dispopitions shall be considered on & oase-by-
osse basls,

b. Gains oy losses of any nature axising .
from the sale or exohange of property other
thea the property covered in subparagraph a
shall be exoluded in computing award oosts,

19, Goods- or gervioes for personal use,
Costs of goods or Bervices for personal use of.
the organization's eimployees are unallow-
able regavdless of whether the opst is re-
ported as taxeble fnooine to the employees.

20, Housing and persona) living expenses, &,
Coats” of housing (e.g,, depreciation, mainte-
neanoe, ubilities, furnishings, rent, eto,),
housing allowanoes gnd personal living ex-
penses fox/of the organization's officers ars
upallowable as fyinge benefit or indireot
oosts regardless of whether the ocosbt is ve-
ported as taxable income bo the employees,
These oosts are allowable as dirsot costs to
sponsoved award when necessary for the per-
formance of the sponsored awerd and ap-
proved by awarding agenoles,

b, The term "offioers” includes ourrent and
pasb officeras and employess, i

2], Idle faoilities and idle capnoity. a. As .
used in bhis seotion the following terms have
the meanings set forth below:

(1) “Pacilities! means land and buildings
of any portion thereof, eguipment individ-
ually or collectively, or any othor tangible
orpital asset, wherever looated, and whether
owned or lessed by bhe nnn-:pl‘oﬂt organiza-

tion

(2) “Idle faoilities' merns completely un-
used Iacilities that are exoess to the non-
profit oxganization's ourrent needs.

(8) “Idle oapaciby® menns the unnsed oa-

_pacity of partially used feoflties, It is the

differonoe betwepn! Thet which a faoliity
could achieva under 100 percent opsrating
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time on a one-shift basis less operating
interruptions resulbing-from time Jost for re-
pairs, sebups; ungatisfactory materials, and
other normal delays; and the extent to which
the faoflity was aotually used to mest de-
monds during the scoounting pevied, A
multi-shift basis should be ussd i It oan be
shown that this amount of usage would nor-
mally be expestsd for the bype of faollity in-
volved.

{4) "*Oost of idle facilities or id)e oapnoity"
means oosts suoh as maintenance, repair,
housing, rent, and other related costs, a4,
ineuranos, interest, property taxes and de-
preciation or use allowanoes.

b, The oosts of ddle feoilibies are \mallow-
able oxoept to the extent that:

(1) They are neodsaary to meet fluctuations
in workload; ov

(2) Althoungh not neosssary {6 meet flvo-
tuations in workload, they were necessary
when acquired and ara now idle beoause of
changeg in program requirements, efforts to
schieve more soconomical operations, reorge-
nisation, termination, or other causes which
ocomld not have heen reasonably forssesn,
Undey the pxoeption stated in this subpara-
graph, coste of idle facilitles are allowable
for & reasonable yeriod of time, ordinarily
not to exossd one yeay, depsnding on the ini-
tiative taken to use, leass, or dispose of suoh
facilities,

¢, The ocosts of idle oapacity are normel
oosts of doing bnainess end are o factor in
the normal finotuations of usage or.lndirect
oost rates from period to poriod. Such costs
are allowable, provided thet the onpeoity s
reagonably antioiphted to be neeefsaty or
was originelly reasonable end is not subject
t0 reduotion or elimination by use on other
Fedeoral awayds, subletting, renting, or sals,
in noocordenoe with sound business, eoo-
nomio, or seourity praotices, Widespread idle
oapaoity throughout an entire facility or
among & group of aesets having substantially
the srme funotion may be considerea idle fa-
oflities,

32, Insuranoce nnd indemnpification. 8. Insur-
anoe inoludes insurance whioh the organira-
tion is required to oerry, or which is ap-
proved, under the terms of the award and
any other insurance which the organization
mpintaine in conneotion with the general
conduot of its operations, This paragraph
does not apply to inguranoce whioh represents
fringe benefits for employees (see pubpara<
graphe 8,g and 8.4(2) of this appendix),

(1) Oosts of insurance required or approved,
snd meaintained, pursnent to the award are
allowable.

(2) Oosts of other insuranocs majntained by
the organization in connection with the gen-
eral conduct of its operations are allowable
subjoot to the following limitations:

{a) 'I‘ypes and extent of coverage shall be in
acoordanoe with sound business praoctice end

Pl 230, App. B

the rates and premiwms shall be reasonable
under the olroumstanoes,

. (h) Dosts allowed for business interruption
or other similay insurance shall be Hmitsd to
oxolude ooverage of manasgement fees,

(0) Costs of insurance or of any provisions
for s veserve covering the risk of loss or
demage to Tederal property are allowable
only to the extent that the organizetion Is
able for such loss or damage,

() Provisions for a xeserve nnder n self-in-
shrange program are nllowable to'the oxtent
thet tyyes of coverage, extend of coverage,

rates, rnd premiums would have boen al-
- Jowedl had insurance besn purchased to cover

the riske, However, provision for known or
rensonably estimated self-insured Nabilities,
which do not become payable for more than
one yenr after the provision is made, shall
not exoeed the present value of the Hebility.

(e) Oosts of insurance on the lives of trust-
ses, officers, or other employees holding po-
sitions of similar responsibilities are allow-
able only to the extant thet the lnsuranoce
represents additional compensation (see sub-
paragraph 8.2¢4) of this appendix), The cosy
of suoh insuranoe when the organisation is
identified as the beneficiery is unallowable.

(f) Insurance against defeots, Ooets of in-
surance with respect to any oosts inonrred to
oorreot defeots in the organization's mate-
rials or workmanship are unallowable.

{g) Medloal- liability (melpraotics) insar-
ance, Medionl Mability insurance is an allow-
able cost of Federal resenroh programs only
to the extent that the Federal resesroh pro-
grams involve human subjeots or training of
pertioipants in research techniques, Medioal
lability insuranoe oosts shall be treated as a
Qireot cost and shall be assigned to indl-
viduel projects based on the manner ix which
the insurer pllooates the risk to the popu-
lation aoversd by the fnsuranoce, .

(9) Actual losses whioh oould have basep
ocoverefl by permissible insurance (through
the purchase of insuranos or a self-insurance
program) are unallowable unless expreesly
provided for in the award, exoept:

(a) Costs inourred beosuse of losses nob
oovered under nominal deduotible insurancs
ooverage provided In keeping with sound
business practios are allowable,

(b) Minoy losses not covered by insurance,
suoh as spoilage, breskage, and disappear-
ance of supplies, which ooonr in the ordinary
course of operations, are allowable,

b. Indemnification inclndes seouring the
organieation against Mabilities to third per-
sons and eny other loss or damage, not vom-
pensated by insurancs or otherwise, The Fed-
era] Government is obligated to indemnify
the organigation only to the extent expressly
provided in the award.

28, Interest, a. Costs lnourred for interest
on borrowed ocepital, temporary use of en-
dowment funds, or the use of the non-profit
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orgenisation’s own funds, howsever rap-
reseuted, nre unallowable, However, interest
oxn debt inourred after September 29,.1885 to
aoguire or replane ompital assets (Including
renovations, alterations, equipment, land,
and oapital assebs aogulred through oapital
lerses), aoguired after Bepbember 28, 1685 and
used in support of Federal awards is a.lloW-
able, provided that:

(1) Tor faciiities noguisitions (exoluding
renovations and nlterations) oosting over §10
million where the Federal Government's re-
imbursemeont i expected to egual or exoeed

40 percent of an asseb's cost, the non-profit’

organization prepaves, prior to the acquisi-
tion or replacement of the oapital asset(s), &
justifiontion that demonstrates the nesd for
the faocility in the conduot of federally-spon-
sored aobivities. Upon reyues$, the needs jus-
tifioation must be provided to the Federal
agenoy with oost cognizance anthority as &
prerequisite to the continued allowability of
interest on debt and deyreciapion related to
the facility, The needs justification for the
aoquisition of & faoility should include, at &
minimum, the following;

(a) A statement of purposs and justifioa-
tion for faollity aoguisition or replacement.

(b) A statement as to why onn'ent fa.ofli-
ties are nob adeguate,

(o) A statement of planned future. use of
the faolllty,

(4) A desoription of the financing agree-
ment to be arranged for the facility. -

(e) A summary of the building conmaot
with estimated cost informetion and state-
ment of souroe and use of funds,

(f) A sohedule of plannef oooupanoy dates,

(2) For facilitias costing over SB00,000, the
non-profi organization prepares, prior to the
aoguisibion ox replasement of the faoility, a
leasefpurolirse analysis in apcordamce with
the provislong of §§216,30 throngh 215,87 of 2
OFR 216 (OMB Ciroular A~110), which shows
thet e finanoed purchase or onpital lease is
less oostly to the organization than other
lensing alternabtives, on & uet present valus
basis, Diggount rates ised shonld be egual to
the non-profit organizetion’s antioipated in-
torest rabes and should be no higher than the
fajr market rate available to the non-profit
organization from an wunrelated (“‘arm's
length”) thivd-party. The leass/purchass
enalysis shall include a comparison of the
net present value of the projected total cost
comparisons of hoth alternetives over the pe-
riod the assst is expeoted to be used by the
non-profit organisation, The cost compari-
sons mssooiated with purchasing the faocllity
shall inolude the estimated .purohass price,
antioipated opsrating and maintenance oosts
(including property taxes, if applicable) not
-inclnded {n the debt finenoing, less any esbi-
matsd asset salvage value ab the end of the
period defined above. The oost comparison
for a ompital lease she)l' inolude the eabi-
mated bota) lease payments, any estimated

2 CFR Ch. I (1-1-09 Edifion)

bargain purchase option, operating and
maintenance oosts, and taxes not inoluded in
the oapital leasing srrangement, less any es-
timated oredits dune under the lease at the
end of the perfod defined above. Projeoted
operating leass costs shel) be based oxn the
antioipated aost of leasing comparable faoili-
ties at fair market rates under rental agree-
ments thet would bs renewed or reesbtab-
lshed over the paxiod defined above, and any
expooted maintenanoe ocosts and allowsble

property taxes to be borne by the non-profit
organigation aireotly or ag part of the leass
axrangement,

(3) The actnal inbevest cost olaimed is
prodioated npon interest rates that are no
higher than the fafr market rate available to
the non-profit organizstion from an unre-
latied (“arm's length') third party,

(4) Investment sarnings, inoluding interest
incoms, on bond or loan prinoipal, peuding
payment of the oonstrustion or asguisition
oosts, are used to offset allowable interest
oost, Arbitrage earnings reportable to the In-
ternal Revenue Servioe are not raquired to
be offset against allowable intersst oosts,

{6) Reimbursements are limited to the
least costly altermative based on the total

" oot enalysis raquived under subparagraph

23.b. of thir appendix, For exemple, if an op-
erating lease s determined to be less oostly
than purchasing through debt finenoing,
then refmbursemedt is limited to the
amonnt determined-if leasing had besn used.
In all oases where a lense/purchase analypis
is performed, Federal reimbursement shell
be based upon the least expensive alber-
nabive,

{6) Non-profit ox-gamza,ﬁons are also sub-
;leot to the following conditions:

(a) Intierest on debt inourred to finence or

-refinanos assets - aoguired before or reac-

qgh‘ed aftior September 28, 1605, is not allow-
able,

() Interast attributable to fully depre-
olated assets is unaliowable,

(c) Tor debt ayrangements ovey 51 million,
unless the non-profit organization males an
initial squity contvibution to the asset pur-
ohage of 25 peroent or mors, non-profit oxga-
nigations shall reduoe olaims for interesb ox-
pense by an amounnt eguel to imputed inter-
ost eprnings on exoess cash flow, whioh is o
be onloulated as follows, Apnually, non-prof-
it organizations shall prepare s owmulative
(from the inoception of the projest) report of
monthly oash flows that Inoludes inflows end
oubflows, regardless of the funding souroe.
Inflows oonsist of deprecistion expenss, am-
orbjzation of onpitalized construction imber-
est, and snnual interest expense. For oash
flow onloulations, the annuel inflow figures
ghall be divided by the number of months in
the yenr (usially 12) thabt the building is in
servioe for monthly amonnts, Ontflows oon-
sist of initial equity ocontvibutions, debt
prinoipal payments (less the pro ratis sbaie
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attributable to the unallowabls ocosts of
land) and intevest payments, Where oumu-
lative inflows exceed owmulative outflows,
Interest shall bs oaloulated on the exocess
inflows for that period and be trested as a ro-
duotion to allowable interest exyenss, The
rate of Interest to be need to compute earn-
fnge on oxoens oash {lows shall be the three
month Trensury Blll olosing rate as of the
lagb business day of that month,

(d) Substantiel reloontion of federally-
pponsored aopivities from & feoility financed
by indebtedness, the cost of whioh was fund-

- ef in wholg or part through Federal reim-

burssments, to another facility prior do the
expiration of & period of 30 years reguires no-
tioe to the Federal cognivant agenoy, The ex-
tent of the relooabion, the amount of the
Federal partioipation in the finanoing, and

‘the depreniation and interest oharged to date

may require negotistion and/or downward
adjustments of replacement spaoe charged to
Foderal programs in the future.

(e) The allowable costs to acquire feoilities
and equipment are limited to & fair market
value avallable to the non-profit organiza-
tion from an unrelated (“‘arm’s length")
third party.

b, For non-profit organizetions subjeot to
“full ooverage” under the Cost Accounting
Btandards (OAS) as defined at 48 OFR
8003.201, the interest allowabllity provisions
of subperagraph a2 do not apply. Instead,
thess organisations' sponsored agreements
are subject to UAB 414 (48 OFR 9003,414), cost
of money s an element of the oost of faoill-
tion onpital, and OAS 417 (48 OFR 9803.417),
oonb of money &s an element of the cost of
oapital assets under construotion,

6. The following definitions are to be used
for purposes of this yavagraph:

(1) Re-aoquired assebs means assots held by
the non-profit orgenization prior to Bep-
tembor 29, 1985 that have again come to be
held by the organization, whether through
repurchase or refinonoing, It does not in-
olude aasets noguired to replace older assets,

(2) Initial equity contribution means the
amount or value of oontributions made by
non-profit organizations for the aoguisition
of the asset or prior to coocupancy of faocili~
ties.

(8) Asset comts means the oapitalizable
oosts of an asseb, inoluding oconstruotion
oosts, acguisition costs, and other such eosts
oapitalized in accordanoce with GAAP,

24, Liabor relations costs, Costs inonrred in
maintaining satisfectory relations between
the organization and its embployess, inolud-
{ing costs of labor menagement committees,
employee publications, and other related ao-
tivities are allowable,

25, Lobbylng, & Notwithstanding other
provisions of this appendix, oosts. assooiated
wé:;h the following eotivities are unallow-
able:

Pt. 230, App. B

(1) Attempts to influense the outoomes of
any [ederal, Btate, or local elsotion, ref-
srendum, Initiative, or dimilar yroosdure,
through in kind or oash ocontributions, en-
dorsements, publioity, or similar activity;

(3) Dstablishing, administering, contrib-
uting to, or paying the expenses of a polib-
foal party, oampaign, politiosl aotion com-
mittes, or other organization established for
the purpose of lnﬂ\aenolng the outoomes of
eleotions; .

(8) Any attempt to mﬂuenoe. 'The introduo-
tion of Tedera) or Htate legislation; or the
enactment or modification of any pending
Fofleral or Btate Joglelation throngh commu-
nfoation with any member or emyployee of
the Congress or Btate legisleture (inoluding
efforts to {nfluenoe Siate or looal officials to
engage in similar lobbying activity), or with
any Government offioial or employes In con-
neotion with & deoision to sign or veto en-
rolled legiglation;

(4) Any attempt to influence: The introduc-
tion of Iederal or Btabe legislabtion; or the
enaotment or modification of any pending
Federal or State legislafion by preparing,
distributing or uslng publicity or propa-
ganda, or by urging members of the general
public or any pegment thereof to coniribute
to or participate in any mass demonstration,
march, rally, fundraising drive, lobbying
onmpa,ign or letter writing or telephone cam-
paign; or

(6) Legislaﬂve llaAson aotivities, inoluding
attendance b legis)a.blve aesslons or com-
mittee honrings, gathering Informetion re-
garding legislation, and analyzing the effeot
of legislation, when puoh activities aré oar-
ried on in pupport of or in knowing prepara-
tion for an effort to emgage in hnallowable
lobbying,

b. The following aotivities ave oxocopted
from the coverage of subparagraph 26.8 of
this appendix:

(1) Providing & technioal and faotual pres-
entation of information on a topio direotly
related to the performence of & grant, con-
traob or other agreesment through hearing
toptimony, statements or letters to the Con-’
gress or o State legislaturs, or subdivision,
member, or cognizent statf member theraof,
in response to & dooumented request (inoclud-
ing a Congressional Record notice reguesting
testimony o statements for the reoord at a
regulerly schefuled hearing) mads by the re-
oiplent member, legldlative body or subdivi-
ston, or a opgunisant stefl member thersof;
provided such information is readiiy obtain-
able and osn be readily put in deliverable
form; and farther yrovided that costs under
this seotion for travel, lodging or meals are
unallowable unlesy inourred to offer tepti-
mony ab & regularly scheduled Congressional
hearing pursuant to a written request for
guch presentation made by the Ohairman or
Renking Minority Member of the Oommittes
or SBubocommibtee conduoting snoh hearing,
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.(2) Any Jobbying mafe unallowable by sub-
paragraph 25.8.(3) of this appendix to Influ-
ence Btate legislation in order to directly ve-
duece the oost, or to aveid material impair-
ment of the organization's authority to per-
form the grant, contract, or obher agrae-
ment,

(8) Any aotiviby specifioally authorized by
statute to be undertaken with funds from
the grant, contraot, or other agreement,

6, (1) When an orgenization seeks reim-
burgement; foy indireot costs, total lobbying
oosts shall be separately identified in the in-
alveot oost rate proposal, and thereafter
treated as other unallowable aotivity costs
in acoordance with the procedurss of sub-
paragraph B.3 of Appendix A to this paxt,

(2) Organieations shall submit, as part of
the aopnual indiveot oost rate proposal, a oex-
tifioation that the requirements and stand-
ards of this paragraph have been oomplisd

"with

(8) Organigations shall maintain adeguate
reoords to demonstrate that the determina~
tion of costs as being allowable or unallow-
able pursuant to pavagraph 26 complies with
the requirements of this Appenaix,

(4) ‘Time logs, onlondars, or similey recoxds
shall not be required t0 be creatéd for pur-

posas of complying with this paragraph dur--

ing any partidular osisndar month when: the
employse engages in lobbying (as defined in
pubparagraphs 26,6, and b, of this appendix)
25 peroent or less of the employee's oom-
pensated houwvs of employment during that
oalendar month, and within the preceding
five-yeayr period, the organization has not
maberially misstated allowable or unellow-
able oosts of any nature, including legisla-
tlve lobbying costs, When the oonditions de-.
soribed 1n this subparagraph are met, organi-
sations ave not reguired to establish records
to support | the allowability of claimed oosts
in addition to records sivesdy reguirved or
mapintained, Also, when the oonditions de-
soribed in this subparagraph are met, the ab-

sonoe of time logs, oalendars, or similar |

regords will pot serve as a basis for dis-
allowing copts by oontesting estimates of
Jobbying time spent by employees during a
onlendar month,

(6) Agenoies shall eabub]ia’h prooedures for
resolving in advance, in oconsultation with
OMB, any significant questions or disagree-:
ments conocerning the intsrpretation oi ap-
plioation of paragraph 2b. Any suoh advance
vesolution shall be binding in auy subsequent
settlements, andits or investigations with
respect to that grant or conbragbt for pur-
poses of interprabation of this Appendix, rO-
vided, howsver, that this shall not he con-
sbrued to prevent a countraotoy or grantese
from coutesting the lawfulness of suoch a de-
terminetion. .

d. Ixeontive lobbylnpg ocosts, Oosts incurved
in attompting to improperly influbnoe either
direobly or indiveobly, an employee or offioer

2 CFR Ch. Il (1~1-0? Edltion)

- of the Bxreoutive Branoh of the Federal Gov-

ernment to give consideration or to act re-
garding & sponsored agreement or a regh-
latiory matter are unallowable, Improper in-
fiuenocs means any influenos that induoes or
tends to {nduos a Fadera) employes oy officer
to give consideration or to aot regarding a
faderally-sponsored agreoment or regulatory
matter on any basis other than the merjts of
the matter,

26, Losses on other sponsored sgrsements
or contraobs, Any exoess of oosts over in-
oome on any award is uvallowable ag & cosb
of any other award, This inoludes, but is not
limited to, the organization's contributed
partion by reason of oost sharing agreements
or any under-repoveries throngh negotiation
of lump sums for, or osilings on, indireot
oosts,

. Mamtenanoe and repair oosbs, Oosbs in-
ourrsd for necessary maintenanoce, repair, ox
upkeep of budldings and eguipment (inolud-
ing Pederal properby unless otherwise pro-
vided for) whioh neither add to the permea~
nent velue of the property nor appreciably
prolong its intended lifs, but keep it in an ef-
fiofent operabting oondition, are allowable.

‘Opsts inourred for improvements whioh add

to the permanent velne of the buildings and
equipment or appreciably prolong their in-
tended life shall be treated as oapital ex-
penditures (ses pavagraph 16 of this appen-

28, Meterials and supplies aosts, a. Costs
inourred for materiels, supplies, and fab-

‘rioated parts necsssary to carry out a Fed-

eval award are allowable.

b. Purchased materials ‘and suppliés shall
be oharged at their actuel prices, net of ap-
plionble oredits, Withdrawaels from general
stores or stookrooms should be charged ab
their aotual net cost under any recognized
method of pricing inventory withdrawals,

‘oonsistently applied, Inmooming transpor-

tation charges are & propsr part of material
and supplies coats,

6. Only wmateriels and supplles actually
uset] for the performence of n Fefleval award
may be charged as dirsot oosts.

d, Where federally-donated or fuynished
materials ave used in performing the Federal
award, suoh materials whll be used without
charge,

29, Moeotings and conferences. Costs of
meotings and conferences, the primery pur-
pose of whioh is the dissemination of teoh-
nionl information, are aliowabls, This in-
oludes oosts of meals, transportation, rental
of facllities, spenlcers' foes, and other items
inoidental to such mestings or confersnces.
But see paragraphs 14, Botertainment oosts,
and 93, Partioipant support costs of this ap-
pendix,

80. Memlerships, subsoriptions, and profes-
slonal aotdvity costs. a, Oosts of the non-
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profit organization's membership In busij-
- nesy, tschojonl, and professional organiwa-
tione are allowsble,

b, Oosts of the non-profit organizntion's
subsoriptions to business, professional, and
teohnjoal perlodionls are allowable,

6, OCosts of membership in mny ocivio or
community organization ars allowsble with
prior approval.by Tederal cognizgent agenoy.

d, Josts of membership in axy country clup
or soolal or dining olub or organizstion are
unallowahie,

81, Organizabion oosts, Wxpenditures, such
as Incorporabion foes, brokers' fees, fees to
promoters, organieers or mansgement oon-
sultants, attorneys, acoountants, or invent.
men} couneslors, whether or not employess
of the organization, in connestion with es-
tablishment or reorganizstion of an orgeni-
eatifon, are unellowable exaspt with prior ap-
provel of the awarding agency. : )

82, Page oharges in profesmional journals,
Pagp charges for professional journal publi-
ontions ave nllowable as & neosssary part of
resenyoh oosts, whore!

&, The regearoh papers report work sup-
ported by the Federa) Government; and

b, The oharges are levied impartislly on all
research papers published by the jourmal,
kvhebhar or not by federally-sponsorsd au-
hors,

43, Partiolpsut support ocosts, Partiolpant
support costs are direot oosts for ibems such
a8 stiponds or subsistence a)lowances, travel
sllowanoes, and registration fees paid to or
on behalf of participants or trainees (but not
employses) in oconneotion with moetings,
confeyences, symposie, or training projeots,
Théese costs are allowable with the prior ap-
proval of the awarding agenoy.

34, Patent oosts, a, The following 6osts re-
lating to patent and oopyright matters are
allowable: cost of preparing disclosures, re-
ports, and other doouments required by the
Federal award and of searohing the art to
the extent mecessary to make such displo-
sures; oost of preparing doouments and eny
other patent costs in connestion with bhe fil-
ing and proscoution of 8 United States pat-
ent applioation whers title or royalty-free }i-
cense is required by the Federal Government
to be conveyed to the Federal Goverament;
and genera) connssling services relating to
patent and oopyright matters, such as sdvice
on patent and copyright laws, regulntions,
clanges, and employee agreoments (bub ses
paragraphs 87, Professional services oosts,
and 44,, Royalties and other costs for use of
patents and oopyrights, of this appendix),

b, The followlng costs related to patent
and oopyright metter are unallowable:

(1) Oost of preparing disclosures, reports,
and other doouments and of seaxching the
art to the extent pepessary to make disolo-
sures nob required by the award,

(2) Costs-in oomneotlon with Hling and
proseouting eny forsign patent applioation,

Pt. 230, App. B

or any Unjted Bbtates patent application,
where the Feferal award does not reguire
oonveying bitle or & royalty-free licenss to
the IPederal Government (but see paragraph
4b., Royalties end other costs for use of pat-
ents and copyrights, of this appendix),

86, Plant and homeland seonrity ocosts,
Necegsary and rassonable expenses inourrad
for routine and homeland security to proteot
faolltien, personnel, and work produots are
allowable. Buoh oosts include, but are not
Hmited to, wages and wniforms of personnel
engaged in ssouriby aotivities; equipment;
barrjera: oontractual seourity services; oon-
sultants; eto, Oapital oxpenditures for home-
land and plant seourity purposss are stbjoot
to paragraph 16,, Oguipment and other ocap-
1tal expenditures, of this appendix, .

88, Pre-agresment oosts. Pre-award oosts
are those inonrred prior to the effestive date
of the rward directly pursuant to the nego-
tiation and In antloipation of the award
where such costs are necessary to comply
with the propossd delivery sohedule or period
of performance, Such oosts are allowable
only to the extont that they would heve been
allowable if inourred after the date of the
award and only with the writton approvel of
the swardifig agenoy,

87, Professional sorvices ooets, &. Oosts of
profesaional and oonenltant services ren-
dered by persons who are membors of & par-
tiouler profession or possess & special slkill,
and who &ays not officers or employess of the
non-profit ovganization, are allowable, sub-
Jeot to subparagraphs b and ¢ when reeson-
able in relation to the sexrvices rendered and
when not contingent upon recovery of the
oogts from the Federal Government, In addi-
tion, legal and related services are limited
undex paragraph 10 of this appendix.

b, In determining the allowability of costs
in a partioular osse, no singie factor or any
spooial combination of factors is necessaxily
determinative. However, the following fec-
tors ave relevant:

(1) The arture and goope of the servioe ren-
dered in relation to, the servioe required,

(2) The neopssity of oontracting for the
service, considering the non-profit organies-
tion's capability in the partionlar area.

(8) The prst pattorn of such oosts, partion-
larly in the years prior to Federal awards,

(4) The improt of Federal awards on the
nox-profit oxganization’s business (i, what
new problems have arisen),

(6) Whether the proportion of Federal work
to the non-profit oxganization's total busi-
ness 18 guch as o {nfluenocs the non-profit or-
ganization in favor of inourring the oost,
partionlarly where the servioes rendered are
10t of & continuing nature end have Jittle re-
latlonship to work under Federal grants and
contraots,

(8) Whether the service onn be performed
more economiocslly hy direct employment
rather than oontraoting.
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(7) The gualifiontione of the individual or
concern rendering the servics and the ous-
tomary fees oharged, especially on non-Fed-
oral awards,

(0) Adegnaoy of the contraotial agreement
for the servies (e.p., desoription of the serv-
joe, estimate of time reguired, rate of com-
pensation, and termination provisions),

o. In addition to the faotors in subpara-
graph 87.b of this. appendix, reteiner fees to
bs allowable must be supported by evidencs
of bong fide pervioss available or yendere@

88, Pnblioation and printing oosts, a, Publi-
ontion oopts inolnde the oosts of printing (48~
cluding the processes of composition, plate-
making, press work, binding, end the ‘end
produots produced by such prooesses), dis-
tribution, promotion, mafling, and general
handling, Publioation costs also invlude page
oharges in professional publiontions,

b, If these oosts are not identifiable with a
partionlar sost objective, they should be al-
looatied &s indireot costs to all benefiting ac-
tivities of the non-profit oxganization,

o. Page charges for professional journal
publontions are sllowable as a necessary
parb of researoh oostis where;

(1) The research papers report work sup-
ported by the Federal Government; and

(%) The charges are levied impartially on
all reserroh papsrs publiched by the journal,
whether or not by feflerally-spongored an-
thors,

80, Rearrangement and alterstion ocosts,

Oosts inomired for ordinary or normal rear-
rangement and alteration of faoilities are al-
lowable, Spesiel axrangement and alteration
o08b5 Inowrred speoifionlly for the project are
allowable with the prior approval of the
awarding agenoy.
" 40, Reoonversion oosts. Oosts inourred in
the restoration or rehabilitation of the non-
profit orgapization’'s facilities to approxi-
mately the same condition existing imme-
dintely prior to commencement of Feferal
awards, less oosts related to mormal wear
and tear, are sllowable,

41, Reorulting oosts, a. Bubject to subpara~
graphs 41.b, o, and d of this appendix, and
provided that the size of the stafl recruited
and maintained is in koeping with workload
requirements, oosts of *help wanted” adver-
tising, operating costs of an employment of-
fioo mecessary to seoure ahd maintein en
ndequate staff, oosts of operating an aptitude
and eduoational testing program, travel
oosts of employees while engaged in reoruit-

ing personnel, travel oosts of applicants fox.

Interviews for prospective employment, and
reloontion ocosts inourrad inoident to reoruit-
- ment of new smployess, are allowable to the
sxtent that such ocosbs are inourred pursuant
to & well-managed reornitment program,
Where the organizstion uses employment
agenoies, oosts that are mobt in excess of
standexd conimeroinl rates for suoh servioes
are aliowable, :

2 CFR Ch, Il (1-1~D9 Edition)

b, In publications, costs of help wanted ad-
verbising that includes oolor, includes adver-
tising material for other than recruitment
purposes, or s excessive in sizs (taking into
oonsideration reornitment purposes for
whioh intended and normal organizational

praotioes in this respeot), are unallowable,

o, Oosts of help wanted advertising, spsoial
eroluments, fringe benefits, and salayy al-
lowanoces inourred to attract professional

povaonnel {from other organizations that do

not meet the test of yeasonablensas or do nbh

* oonform with the established pravtices of the

organization, are unailowable.

4. ‘Where relooation costs inourred incldent
to reoruitment of a new employss have been
allowed either as an allocable dirsot or indi~
reot oost, ahd the newly hired employee re-
signs for readons within his contiol within
twelve ronths after being hired, the organi-
gation will be reguired to refund or oredit
suoh veloontion vosts to the Federal Govern-
‘ment,

42, Relooation oosts, a, Relooation ocosts
are oosts inoident to the permanent changse
of duby assignment (for an indefinite period
or for a stated period of not less than 12
months) of ‘an existing employes or upon re-
oruitment of ‘a new employee, Relocation

.0osbs are allowabls, subjeot to the limitation

desoribed in subparagrdphs 42.b, o, tmd qa of
this appendix, provided that;

(1) The move is for bhe benefit of the em-
ployer,

(2) Reimburssment to the employee is in
accordance with an established written pol-
loy oonsistently followed by the smployer,

(8) The reimbursement does not exoesd the
employes’s actual (or reasonably estimeted)
expenses,

b, Allowable relooation ocosts for unrrent
employees are limited to the following:

(1) The oosts of transportation of the em-
ployee, members of hie immediste family
and his household, and personal effects to
the new looation,

(2) The oosts of ﬂmung & now home, such
a8 advanoe trips by employees and spousss to
looate living guayters and temporayy lodging
duiing the transition period, up to maximwm
period of 30 Aays, inolnding advance trip
tims,

(8) Olosing costs, suoh as hrokerage, legal,
and appraisel fees, incident to the disposi-
tion of the employee’s former home, These
aosts, fogether with those desoribed in pub-
pavagraph 42,b.(4) of this appendix, ere Jim-
ited to B peroent of the sales price of the em-
ployes's former homs,

(4) The ocontinuing oosts of ownership of
the vaoant former home after the settlement
oy lease date of the employes's npw perma-
nent home, such as maintonance of buildings
end grounds (exolusive of fixing up expenses),
untilities, tinxes, and property insuranos,

(6) Other necessary and ressonable ex-
poenses normally inojdent to reloocation, suoh
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as the oosts of canceling an unexpired lense,
digoonneoting and reinstalling honsehold ap-
pliancos, and purchesing insuranoe agsinst
loss of or damages to porsonel property, Tho
aost of oanoceling an unexpired Jeass Iz lim-
itod to three times the monthly rental,

o, Allowable relooation oosts for new em-
ployeea are Hmited to those desoribed in sub-
paragraph 42,b(1) and (3) of this appendix,
When relocation ocosts inourred inocident to
the reornitment of new employess have heen
allowed either as a direot or indirect ocost
and the employse resigns for reasons within
his oontrol within 12 manths after hire, the
organization shall refund or oredit the Fed-
sral Government for 1ts shave of the cost,
However, the oosts of travel to an oversens
Jocation shall bo considered travel costs In
acoordance with paragraph 60 and not relocs-
tion costs for the purpose of this paragraph
if depsndents are not permitted.at the looa-
tion for any renson and the oosts do not in-
olude oosts of transporting household goods,

4, The following costs related to relooation’

arg unsllowablet

(1) Fees and other costs assooiated with ao-
quiring & new home,

(2) A losg on the pale of a former homs,

(8) Continuing mortgage principal and in-
terest payments on & home being sold,

(4) Income taxes paid by an employee re-
lated to retmbursed relocation costs.

43. Rental costs of bufldings and eaunip-
ment, e, Bubjoot to the limitations desoribed
in subparagraphs 48,b, through d. of this ap-
pendix, rentnl oosts are a)lowable to the ex-
* tent thet the rates are rensonable in light of
such faotors ast Rental coats of comparable
property, if any; market conditions in the
sren; alternatives available; and, the type,
life expeotanoy, condition, and value of the
property leased, Rental arrangements shounld
be reviewed periodically to determine if eir-
oumstences have changed and other options
are available, )

b. Rental costs under **sale and lease baok"
arrangements are allowable only up to the
amount that would be allowed had the non-
profit orgenization continued to own the
property, This amount would inolude ex-
penses such as deproeciation or use nllowanoe,
maintenanos, taxes, and insuranocs,

¢. Renta) ocosts under ‘Ylesg-than-arms-
length” lenses are sllowable only up to the
amount (as expleined in subparagraph 43.b,
of this appendix) that would be allowed had
title to the property vested in the non-profit
organization, For this purposs, a less-than-
arms-length leass I8 one under which pne
party to the lease agresment is able to oon-
trol ox substentially influencs the actions of
the other. Suok leases inolude, but are vot
limited to those between divisions of a non-
profit organization; non-profit organizations
under common ogntrol through common offi~
oprs, direotors, or mémbers; and g non-profit
orgenization and & director, trustee, officer,

Pl 230, App. B

-or key employee of the non-profit org}xntza-

tion or his immediate family, either direotly
or throngh oorporations, trusts, or similar
arrangements in whioh they hold a contro)-
ling interast, Foy example, & non-profit orga-
nization may establish a soparate corpora-
tion for the sole purpose of owning' property
and leasing 1t baok to the non-profit orgeni-
sabion,

d. Rental oosts under lemses whioch are re~
quired to be treated as oapita) leasss under
GAAP are allowable only up to the amount
(st explained in subparegraph b) that would
be allowed had the xon-profit organization
purchased the properby on the date the lense -
agresment was exsonted, The provisions of
Tinencie) Accounting Btendards Board
Btotement 18, Acoounting for Lieases, shall
be used to determine whether a lense is @
onpital lease, Interest costs related to opp-
ital leases are sllowable to the extent they
meset the oriterie in paragraph 28 of this ap-
pendix, Unallowable costs include amounts
paid for profit, menagement fees, and taxes
that would not have beén ineurred had the
non-profit organization purchesed the faoil-

Iy,
44, Royalties and other costs for nse of pat-

ents and copyrights, a. Royalties on & patent
or oopyright or amortization of the cost of
acquiring by purohese a sopyright, patent, or
rights thersto, necessary for the propsr per-
formanoce of the award are allowable unless:
(1) The Federal Government has a licenss
olr ﬂ:’e right to fres use of the patent or copy-
right, :
* (2) The patent or copyright has been adjn-
dioated to be invalid, or has been administra-

. tively determined o be invalid,

(8) The patont or dopyright is considersd to
he unenforeeable, ;

(4) The patent or oopyright is expired,

b, Bpeoial oare should be exeroised in de-
termining remsonableness where the roysal-
tles may have arrived at as & result of less-
than-arm's-length bargaining, e.g./

(1) Royalties paid to yersons, inoluding
corporations, affiliated with the non-profit
organization, :

(2) Royaltles paid to unaffiliated parties,
inoluding corporations, under an agreement
entered into in oontemplation that a Federal
award would bb made, '

(8) Royalties paid under an agreement en-
tered into after an award is made to a non-
profit organigation,

o. In any oase involving & patent or copy-
right formerly owned by the non-profit orga-
nizgation, the amount of royalty allowed
should not exosed the cost whioh would have
bben allowed had the non-profit organization
retained title thereto, .

45. Selling and marketing, Oosts of selling
and marketing any produots or ‘services .of
the non-profit organizetion aye unallowable
(unless allowed under paragraph 1. of this ap-
pendix es allowable public relations oost.
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Howevel, these costs are alloweble es direct
oosts, with prior approval by awarding ngen-
ofes, when they are necessary for the pei-
formance of Federal programs,

46. Bpecialized seryvios .faoilities. a. The
oosts of pervices provided by highly complex
-or spaoielized facilities operated by the non-
profit organization, suoh as computers, wind
tunnels, and reactors are allowakle, provided
the charges for the servioes.meet the oondi-
tions of either paragvaph 46 b, or o, of this
appendix and, in addition, take into acoonnt
any items of income or PFederal financing
that gualify as applioable: oreaits under sub-
Daragraph A6, of Appendix A to this part,

b, The aosts of such servioss, when mate-
rinl, must be oharged directly to applicable
awards based on rotua) usage of the sexrvices
oh the basis of s schedule of rates or estab-
lished methodology that.does not disorimi-
nats against federally-supported aotivities of
the non-profit organization, including 186g8
by the non-profit organization for intsrnal
purposes, and is designed to recover only the
aggregate 0osts of the services, The costs of
each servioe shall consist normally of hoth
1ts direob costs and its allooable share of all
indirect costs. Rates shall be adjusted ab
least biennially, and shell take into consid-
eration ovexunder applied costs of the pre-
vious period(s),

o, Where the oosts inourred for a ssrvice
are nob matorid), they may be allooated as
indireot oosts, )

4.  Under some extraordinary ofr-
oumstances, where it is in the best interest
of the Foderal Government and the institu-
tion to establish alternative costing arrange-
ments, such aryangements may be worked
out with the cognizant Federal egenoy,

47, Taxes, 8. In geneval, taxes which the ox-
grpization is required to pay and whioh ave
paid or agorned in mooordsnos with GAAP,
and payments made to looal governments in
Hou of taxes which are commensurate with
the Joon) government mervices received are
allowable, exoept for taxes from which ex-
emptions are ayailable to the organization
direotly or which are ayailable to the organi-
gation based on an exemption afforded the
Federal Government and in the labbtor oase
when the awarding agency makes available
the necessary exemption certifioates, speoinl
asgessments on lend which represent oapital
improvements, and Federal inoome taxes,

b, Any refund of taxes, and any payment to
the oyganization of interest thereon, whioh
were allowed es award ocosts, will he oredited
either as a cost reduotion or caslh refund, as
appropriate, bto the Pederal Goverament,

48. Termination costs applioable to spon-
sored agreements, Tevmination of awards
generally gives rise to the inowrenoce of
oosts, or the need for specinl trentment of
oosbs, whioh would not have arlsen hed the
Trederal award not been terminated. Oost
prinoiples covering these items ave spt forbl

2 CFR Ch, 1l (1-1-09 Edltion)

below. They ars to be usefl in conjumotion
with the other provisions of this appendix in
terminabion situations,

a. The ocost of items reasonably usable on
the nop-profit organishtion’s other work
shell not be allowable unless the non-profit
organization snbmits evidenoce that it -womd
not retain' suoh items at cost without sus-
taining a loss, In deoiding whether such
items ara repsonably usable on obher work of
the non-profit organization, the awarding
agenoy should consider the non-profit orga-
nizabion's plans and orders for ourrent and
schedunled aotivity, Oontemporaneous pur-
chases of oommon ftems by the non-profit
organization Bhall he regarded as evidensce
that suoh items are reasonably usable on the
non-profit organization’s other work. Any
adosptenos of common items R8s allooable to
the terminated portion of the Federa) award
shell be limited to the extent that the quan-
tities of suoh items on band, in traneit, and
on brder are in exosss of the reasonable
quantitative reguirements of other work,

b. If in & partionlar ocase, despite all rea-
sonable efforts by the non-profit organiza-

- tlon, oertain costs oannot be disconmbinued

immedietely after the effective date of ter-
minetion, snch aosts are generally allowable
within the limitations set forth in this ap-
pendix, exoept thet any such ocosts con-
toving after termination due to the neg-
lgent or willful feilure of the non-profit or-
ganization to disoontinne suoh costs shall be
unsllowable, - :

o. Liops of useful valne of speoial tooling,
machinexy, and is genexally allowable if: ’

(1) Buch speoisl tooling, spesial machinery,
ol equipment i not reasonably oapable of
use in the other work of the non-profit orga-
nization, . ,

(3) The intierest of the Federal Government
15 protected by transfer of title or by other
means fesmed appropriate by the awarding
agenoy, and )

(3) The lose of useful value for any one ter-
minated Federal award is limited to that

. portion of the soguisition cost whioh bears

the same ratio to the total soguisition cost
as the torminated portion of the Tederal
award bears to the entire termineted Pederal
award and other Pederal awards for which
the spgoinl fooling, specin] machinery, or
eguipment was aoguired. .

&, Rental oopts under unexpired leasss are
generally sllowable where oloarly shown to
have been reasonably necessary for the per-
formanos of the terminatsd Federal award
less the residual value of such leases, if:

(1) The amount of suoh rental olaimed doses
not exoesd the reasonable uss value of the
property leased for the period of the Federal
award and such further period as may be res-
gonable, and . .

(2) The non-profit organization makes all
reasonabls efforts to termingte, assign, get-
tle, or otherwise reducs the oost of such
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lonse, There also may be inoluded the cost of
nitorations of suoh Jeased property, provided

such niterations were neoessavy for the per- -

formance of the Federal award, and of ren-
sonnble restorablon reguired by the provi-
sions of the lease,

e, Bettlement exponees including the fol-
lowing aye generally allowable: .

(1) Accounting, legnl, olerical, and simitar
costs rensonably nepessary for: .

(8) The proparation nnd presentation to
the awarding ngenoy of setblement olaims
and supporbing data with respeot to the tex-
minated porblon of the Patlera) award, unless
the terminabion is for default (sec §216.61 of
2 OFR part 216 (OMB Olroular A-110)); and

(b) The termination and settlement of snb-
awards,

(2) Reasonable costs for the storage, trans-
porbation, protscbion, and disposition of
property provided by the Pederal Govern-
ment or acquired or produced for the Federal
award, exoept when grantess or oontractors
are reimbureed for dispesals at o predeter-
mined amount in acoordance with §216.33

through 216,37 of 2 OFR part 215 (OMB Cir- .

oular A-110),

(3) Indireot opsts related to salaries and
wages inonrred as pettlement expenses In
subparagraphs 48.8.(1) and (2) of this appen-
@ix, Noxmnlly, such indirect costs shall be
limited to fringe bensfits, ooonpancy oost,
and immediate supervision,

{. Olaims under pub awards, inoluding the

sllooeble portion of olajms whioh are com- -

mon to the Pederal award, and to other work
of the non-profit organisstion ave generally
pllowable, :

An appropriate share of the non-profit or-
ganization’s indireot expense may be allo-
oated to the amount of settlements with sub-
oontxaotors and/or subgrautess, provided
that the amount alloonted is otherwiss comn-
sistent with the basjo guidellnes contained
in Appendix A. The indiveot expense so allo-
oated shall exclude the same and similar
oopts claimed direotly or indireotly as settle-
ment expenses, ’

49, Training ocosts, a. Oosts of preparation
end maintensnos of & program of instruotion
including but not limited to on-the-ob,
olasproom, and apprentioeship training, de-
slgned to inorease the vooational effective-
ness of employees, inoluding $raining mate-
rlals, boxbbooks, salaries or wages of trainess
(exoluding overtime oompensation which
might arise therefrom), and (i) salaries of the
Gireotor of training and staff when the train-
g program is conduocted by the organize-
tion; or (i1) tnition and fees when the train-
ing is in an institution not operated by the
organization, are allowable, .

b. Costs of part~time education, at an un-
dexgradusts or post-graduate college leve),
Inoluding that provided &t the organimation’s
own faoilibties, ara sllowable only when the
oourae of degres pursued is relative to the

PL. 230, App. B

fleld in which the employee is now working
or mey reasonably he expeoted to work, ang
ars limited-to;

(1) Training meteriala,

(2) Texthools,

'(8) Fees charges by the eduoational institu-
tion, : '

(4) Tuibion oharged by the etnoational in-
stibution or, in len of tultion, instructors’
salaries and the related share of indireot
copts of the eduocntionnl institution to the
extont that the bum thoreof is not in exoess
of the tition whioh would have been pafd to

- the parbiotpating eduontions) institution,

(6) Balaries and related 0osts of instructors
who are employees of the organization,

(8) Btrajpht-time ocompensation of each
employee for time spenb attending olasses
during working hours not in excess of 166
hours per year and only to the extent that
oiroumstances do not permit the operation of
olaspes or attendanos ab olasses after regular
working hours; otherwise, such compensa-
tion is unallowable,

o, Costs of tultion, fees, training meterials,
and textbooks (but nob subsistence, salary,
or sny othor emoluments) in coanection
with full-tdme eduoation, inoluding that pro-
vided at the orgausization's own faolllties, at
a post-graduate (but not undergraduate) ocol-
lege level, are allowable only when the
ocourss or degree pursued is related to the
field in whioh the employee is now working
or mey reasonably be expeoted to work, and
only where the oosts reocsive the prior ap-
proval of the dwarding agency, Such ocosts
are lmited to the oosts abbributable to a
totnl period not to exceed one sohool yeay for
each employee 80 trained, In unusual oases
the period may be extended, X

d, Costs of atitendanocs of up to 16 weeks per
employes per year at speocislized programs
speoifionlly designed 0 enhance the effec-
biveness of exeoutives or managers or to pre-
pare employess for such posltions are allow-
able. Such oosts Inolude enrollment fees,
training materials, texthooks and related
charges, employeos’' salaries, subsistenocs,
and travel, Oosbp rllowable under this para-
Braph 4o not inoclude those for cowurses that
are part of a degres-orfented ourrionlum,
which are allowable only to the extent set
forth in subparagraphs b and o,

e, Maintenanue expense, and normal depra-
oiation or fair rental, on facilities owned or
lensed by the organization for training pur-
Yoses are alloweble to'the extent set forth in
‘paragraphs 11, 27, and 80 of this appendix,

{, Oontributions or donations to edu-
cationel or training fnstitutions, including
the donation of facilities or other properties,
an;i soholarships or fellowships, are unallow-
able, .

g, Treining and eduoation oosts fn exoess
of thosp otherwise allowable under subpara-
graphs 40.b and o of this appendix may be al-
lowed with prior approval of the awarding
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agenoy. To be considered for approval, the
organigation must demonstrate that suoh
ocosts are consistently inourred pursusnt to
an established training and eduostion pro-
gram, and that the oonrse or degree pursued
is velative to the field in which the employse
is now working or may reasonably be ex-
peoted to work,

60, Transportation ocosts, Transportation
oosts inolnde freight, express, ocartage, and
postage charges releting either to goods pur-
shated, in prooess, or dellvered. These opsts
are allowable, When puoh oosts can rendily
be identified with the items involved, they
mey be direotly chargsd as transportabion
oosts or added to the ocost of such items (see
paragraph 28 of this appendix), Where identi-
floatfon with the materiale received oannot
readily be mafle, transportstion costs may be
oharged to the appropriste indirect ocost ac-
ocounts if the organization follows e oon-
sistont, equitable prooedure in this respeot,

61, Travsl oosts,

a, General, Travel costs ave the exponses

for transportation, lodging, subsistencs, and -

related items inourred by employses who are
in travel status on official business of the
non-profit organization, Such ocosts mey be
charged on an aobual oovsb basis, on & per
diem or mileage basis in Jieu of aotual oosts
inourrsed, or on a combinetion of the two,
provided the method used is epplied to an en-
tire trip and not to seleoted days of the trip,
and results in charges ponglstent with those
normally allowed in like ofronmstances in
the, non-profit organization's non-federally-
sponsored aobivities, -

b, Liodging and pubsistence, Uosts 1nonrred
by employess and officers for travel, inolnd-
ing oosbs of Jodging, other subsistence, and
inoidental expenses, shall he oonsidered rea-

 sonable and sllowable only to the extent
such oosts do not expeed charges normally
allowel by the non-profit orxganisation'in its
regular operations as the result of the non-
profit orgenization's written travel polioy,
In the absence of an aooeptable, written non-
profit organization polioy regarding travel
oosts, the rates and amounts ' established
under subchapter I of Ohapber 67, Title §,
United States Gode ("'Travel and Subsistencs
Bxpenses; Mileage Allowanoss'), or by the
Administrator of General Servioes, oy by the
Prasident {or his or her designes) pursuant
to any provisions of such subohapter shall
apply to travel under Feaaml awards (48 OFR
81.205-46(2)).

-0, Oommeroial aly travel. (1) Alrfare costs
111 exocess of the oustomary standard commer-
olal alrfave (ooach or eguivalsnb), Fedeval
Government contraoh afrfare (where evthor-
ized and available), or the lowest commeroial
disoount airfars ave unallowable except when
suol acoommodations would: require ofroni-
tous routing; require travel during vnreason-
able hours; exoessively prolong travel; result
in sdditional oosts that' wouwld offset the

’

2 CFR Ch. Il (1-1-D9 Edifion)

trmsport;atioiz savings; or offer accommods-
tions not ressonalfly adeguate for the trav-

eler's medion! needs. The non-profit organi-:

gation must Justily and dooument these con-
ditions on 8 oase-by-oase basis in order for
the use of fixst-plase airfare to de allowable
in such oases,

(2) Unless a patbtern of avoidance is de-
teoted, . the Federal Government will gen-
erally not question a non-profit organiza-
tion’s doterminations that onstomary stand-
ard airfare or other disoount alrfare is un-
aveilable for speoifio trips if the non-profit
organization oan demonstrate either of the
following; that sunch airfare was not avail-
able in the spapific onse; or that it is the
non-profit organization's overall praotice to
malke routine use of suoh airfarae.

d. Adr travel by other than commercial
oprrier, Costs of travel by non-profit organi-
zation-owned, -leased, or -charterad airoraft
inolude the ocost of leass, charter, operation
(inoluding personnel costs), maintenance, de-
preoiation, insurance, and, other related
oosts, The portion of such costs that exceeds
the cost of allowabls commersinl air travel,

As provided for in subparagraph) o., 1s uwnal-

lowable.

6. Foreign travel, Direot oharges for for-~
olgn travel oosts are allownble only when the
travel has reveived prior approval of the
awarding agency, Hack separate forefgn trip
mnst reosive such approval, For purposes of
this provision, “foreign travel" inoludes eny
travel outside Oanada, Mexico, the United
Btaties, and any United Sbates territories and

possessions, However, the term ‘‘foreign -’

trave)" for a non-profit organization looated

in a foreign country means travel outside

thatb country,

52, Trustees, Travel and subsistencs costs
of trustees (or direotors) arve allowable, The
costs ave subjeot to resfriotions regarding
lodging, subaistonce and air travel costs pro-
vided in paragraph 61 of this appendix,

APPENDIX C 70 PART 230—NON-PROFIT
ORGANIZATIONS NoOT BUBJECT T0
THIS PART

1, Advance ‘TPeohnology Instituts (ATI),
Obarleston, Bouth Oarollna

2, Aevogpace Oorporabion, Il Segundo 09,11-
fornia

8. Amerioan - Institutes of Research (AIR),
Washington DU

4. Argonne Nmionfd Laboratory; Ohioago, I1-
Hnois

6. Atomic Oasua,lty Commission, Wash-
ington, DO

6. . ‘Battelle Meomorial Institute,
Headguertered in Oplumbus, Ohio

7, Brookhaven Nationsl Laboratory, Upton,
New York

8, Oharles Stark Draper Lnborabory, Inoox‘-
poratied, Oambridgs, Ma.ssuohuaett.s
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OMB Cireulars and Guidance
9, :lniA Corporation (ONAD), Alexandria, Vir-
n

8
10. Dnvironmenta) Institute of Michigan,
Ann Arbor, Miohigan
11, Georpgle Institute of Technology/Georgla
Teoh Applied Reseoroh Corporation/Geor-
gla Tech Research Institute, Atlanta,
Goeorgla
12, Hanford Xnvironmentnal Health Founda-
tion, Richland, Washington
13, ITT Resoarch Institute, Chioago, Niinols
Miilmibltubs of Gas Teohnology, Ohioago, Ii-
nois -
16, Institute for Defense Anelysis, Alexen-
drls, Virglote,
18, LMI, MoLean, Virginia
1, Nt“m Corporation, Bedford, Mngsaohu-
gobts .

18, Mitretek Systems, Inc., Falls Ohuroh, -

Virginia

18. Nationa) Rediologioal Astronomy Obssry-
atory, Grasn Bank, West Virginia

20, National Renewable Energy Laboratory,
Golden, Oplorado

21, Oak Ridge Assooiated Universities, Oak
Ridge, Tennsasee

Pl. 230, App. C

22, Rand Corpovation, Santa Monioa, Onli-
fornia ,

23, Resenrch Triangle Institute, Resenroh
Trinngle Park, North Oproling

24, Riverside Reponrah Institute, New York,
Now York : ‘

25, South Oaroline Repsaroh Authovity
(BORA), Charleston, Bouth Oarolina

28, Southern Researoh Instituts, Bir-
mingham, Alabams

27. Bouthwest Research Institute, Ban Anbo-
nio, Texas .

28, SRI International, Menlo Paric, Oslifornia

28, Syraouss- Rossarch Corporation, Byra-
ouse, New York

80, Universities Research Assooiation, Inoor-
porated (Nationel Acosleration Lab), Ar-
gonne, Illinois

31, Urban Institute, Washington DO

82, Noxn-profit insnrange companies, such as
Blue Oross and Blue 8hield Organivations

33, Other non-profit organizations as nego-
tiated with awarding agenofes

PARTS 231-299 [RESERVED]
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L , Gircular No. A-IL33° - -~ .

Revised to' ghow changes published in the Federal Regilstexs
» .of June 27, 2003 and June 26, 2007 4

Audites of States, Local Governments, and Non~Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT; Audits of States, Local Govermments, and Non-Profit Organizatlons

1. Purpose. Thip Circular is issued pursuant to the Single audit act of
1984, P.L. 98-502, and the Single Audit Act Amendments of 1996, P.L., 104-156. .
Tt sets forth standards fox obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards. ' -

2. Authority., Circular A-133 ig issued under the authority of sections
503, 1111, and 7501 et seqg. of title 31, United States Code, and Executive

Orders 8248 and 11541,
3. Rescimsion . arid Supersession. This Circular rescinds Circular A-128,

‘“audite of State and Local Governments," issued April 12, 1985, and supersedes
the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1996, For effective dates,

see paragraph 10,

4, Policy, Except &s provided herein, the standards set forth in this
Circulay shall be applied by all Federal agencies, If any statute
specifically prescribes policies ox specific requirements that differ from the
gtandards provided herein, the provisionslof the subsecuent statute shall

govern,

, ‘Federal agencies shall apply the provisions of the sections of ‘this
Ciroular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass—-through entity (a

recipient or another subrecipient).

This Circular does not apply to non-U/8. based entities expending
Federal pwards received either directly as a recipient ox indirectly as a

‘subrecipient.

5, Defini;igng. The definitions of key texrms used in this Circulaxr are
_contained in § ,105 in the Attachment to this Circular. .

6. Reguired Action. The specific regquirements and responsibilities of
Federal agencies and non-Federal entities axe pet forth in the Attachment to
this Circular. Federal agenciles

making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget (OMB).

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient

implementation.
8, Information Contact. Purther information concerning Cirecular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Managément and Budget, Washington,

DC 20503, telephone (202) 395-3993.

1
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9, ' Review Date. - This*Girquiar will have & polidy review three years from
the date of issuance. ‘ L '

10, Effective Dates. The standards set forth in §___.400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to.audits of fiscal years beginning after June

30, 1996, except as otherwise specified in §___.400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that §__ _.305(b) of the
attachment applies tc audits of fiscal years beginning after June 30, 1938,
The requirements of Circular A-128, although the Circular is rescinded, and
thé 1990 version of Circular A-133 remain in effect for audits of fiscal years

beginning on or before June 30, 1996, '

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003,

Augustine T, Smythe
Acting Director

The revisions published in the Federal Register June 26, 2007, ave
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
" Directox
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. PART__ --AUDITS OF STATES, LOCAL ‘GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS

Subpart A--General
Sec,
_-..100 Purpose,
_.105 Definitions.
Subpart B--hudits '
—.200 Audit requirements.
__,205 Basis for determining Federal awards expended.
_.210 Subrecipient and vendor determinations.
__.215 Relation to other audit requirements.
220 . Frequency of audits.
225 Sanctions.
_.230 audit costs.

__.235 Program-specific audits.
Subpart C-~-Auditees

. 300 Auditee responsibilities,
7305 Auditor selection.
__.310 Financial statements.
__.315 audit findings follow-up,

__..320 ‘ Repoxt submigsion.

Subpart D--Federal’ Agenmes and Pass-Through Entities
.400 Respons:xbilltles .

_.405 Management decision.
Subpart E--Auditors '
—_.500 ~ Scope of audit.
—_.505 "+ audit reporting.
__.510 ' pudit findings.
__.515 Audit working papers.
__.520 Major progxam determination,
___.525 Criteria for Federal program risk.
_.530 Criteria for a low-r:l.sk auditee,

appendix A to Part __ - Data Collection Form (Form SF-SAC).

Appendix B to Part __ - Circular A-133 Compliance Supplement,
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‘Subpart A--General
§ ;100 Purpose.
This part sets forth standards for obtaining consistency and uniformity

among Federal agencies for the audit.of non- Federal entities expending Federal -
awards.

5105 Definitions,

Auditee means any non-Federal entity that expends Federal awaxrds which
mugt be audited under this part.

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standaxrds
(GAGAS). The term auditor does not include internal auditors of non—proflt

organizations.

Audit finding means deficiencles which the auditor is required by
§__ _.B10(a) to report in the schedule of findings and questioned costs.

CFDA number means the number assigned to a Federal program in the
Catalog of Federal Domestic Aggistgnce (CFDA) .

Cluster of programs means a grouping of closely related programs that
gshare common compliance requirements. The types of clusters of programs are
research and development (R&D); student financial aid (8FA), and other
clusters. 'Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When des1gnat1ng an "other cluster,' a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §__ .400(d)(1) and §___ .400(d)(2), respectively., A cluster of programs
shall be considered as one program for determining major programs, as
described in §_ .520, and, with the exceptlion of R&D as described in
§___.200(c), whether a program~specific audit may be elected.

ngnlzant agency for audit means the Federal agency deslgnated to carry
out the responsibilities described in §__ .400(a).

: Compliance gupplement refers to the Circular A—133 Compliange
Supplement, included as Appendlx B to Circular A-133, or suoh documents as
OMB or its designee may issue to replace it, Thisg document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

. 20402-9325,
Corrective action means action taken by the auditee that:
(1) Corrects idéntified deficiencies;
{2) Produces recommended improvements; or

(3) Demonstrates that audit flndlngs are either invalid or do not
warrant auditee action,

Federal agency has the same meaning as the term agency in Sectlon 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-

reimbursement contracts that non-Federal entities receive directly from
Federal awarding agenoiles or indirectly from pass-through entities. It does

4
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ot in¢lude procurement contracts, under grants oxr contracts, used to buy
goods or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract, Contracts to operate Federal
Government owned, contractor operated facilities (GOCOs) are excluded from the

requirements of this part. :

Federal awarding agency means the Federal agency that prbvides an award
directly to the recipient. ,

Federal financial agsistance means assisfance that non-Federal entities
receive or administer in the foxrm of grants, loans, loan guarantees, property

{including donated surplus property), cooperative agreements, interest
pubsidies, insurance, fobod commodities, direct appropriatioms, and other
asgistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §__ _.205(h) and §___.205(i).

Federal program means:

(1) A1l Federal awards to a non-Federal entity assigned a single
number in the CFDA.

(2) When no CFDA number is assigned, all Federal awards’ from the same
agency made for the same purpose should be combined and considered one
program.

(3) Notwithstanding paragraphs (1)  and (2) of this definition, a
cluster of programs., The types of clusters of programs are:

(i) Research and- development (R&D)
(4i) sStudent financial aid (SFA); and

(iii) vother clusters," as described in the definition of cluster
of programs in this section.
GAGAS means generally accepted government auditing gtandarde issued by
the Comptroller General of the United States, which are applicable to
financial audits, . '

Generally accepted accounting principles has the meaning specified in

generally accepted auditing standards issued by the American Institute of
. Certified Public Accountants (ATICPA).

Indian tribe means any Indian tribe, ‘band, nation, or other organized
group or community, including any Alaskan Native village or regiomal or '
village corporation (as defined in, or establighed umder, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible fox
the special programs and services provided by the United States to Indians

because of their status as Indians.

Tnternal control means a process, effected by an entity's management and
other persomnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficiehcy 6f operations;-

{2) Reiiability of financiml reporting; and

(3) Compliance with applicabie lawes and regulations,

Internal control pexrtaining to the complianée requirements for Federal

programs (Internal control over Federal programs) means a process--effected by

5
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an entity's: management and other personnel~—desagned to prov1de reasonable
agsurance regardlng the achlevement of the follow1ng objectlves for Federal
programs.

(1) Transactions are propérly recorded and accounted for to:

(L) Permit the preparation of reliable financial statemente and
Federal reports; ' ’

(ii) Maintaln accquntability over assets; and

(iii) pemonstrate compliance with laws, regulations, and other
compliance requirements;

(2) Transactions are executed in compliance with:

(1) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;

and

(14) Any other laws and regulations that are identified in the
compliance supplement; and

(3) Funde, property, and other aspets are safeguarded against loss
from unauthorized use or disposition,

Loan means a Federal loan or loan guarantee recelved or administered by
a non-Federal entity.

Local dgoverpment means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local government,

Maior program means a Federal program determined by the auditor to be a
major program in accordance with §____.520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
8 .21B6(ag).

Management decision means the evaluation by the Federal awarding agency

or pass~ through entity of the audit findings and corrective actmon plan and
the igsuance of a wrltten decision as to what corrective .action is mecessary.

Non-Federal entity means a State, local government, or non-profit
organization.

. Non-profit organization means:

(1) any corporation, trust, association, cooperative, or other
organization that: )

(1) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(i1) I8 not organized primarily for profit; and

ii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit orgapnization includes non—profit institutions
of higher education and hospitals.

6
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OMB means th?,Ekecutive Office of the President, Office of Manggemént

aﬁd Budget.

oversicght agency for audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned

a cognizant ageéncy for audit. When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
responsibilities, The duties of the oversight agency for audit are described

-in 5__.,400(b).

Bffective July 28, 2003, the following is added to this definition:

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the suditee, and, if known, the auditor of the reagsignment.”

' pags-through entity means a non-Federal entity that provides a Federal
award to a subrecipient to caryy out a Federal program. ' :

Program-specific audit meana an audit of one Federal program as provided
for in § .200(a) and § .235, ‘

Ouestioned cost means a cost that is questioned by the auditor because
of an audit finding: ) )

(1)  Which resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement ox document governing the use of Federal funds, including

funds used to match Federal funds;”

(2) Where the costs, at the time of the audit, are not supported by
adequate documentation; or . s

(3) Where the costs incurred appgar unireasonable and do not reflect
the actions a prudent person would take in the circumstances.

i Recipient means a non-Federal entity that expends rederal awards
received directly from a Federal awarding agency to carry out a Federal

program.

Research and gevelqgment (R&D) means all research activities,,bpth basic
and applied, and all development activities that are pexrformed by a non-

Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research technigues where such activities utilize the same facilities as otherx
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and

development of prototypes and. processes.

Single andit means an andit which includes both the entity's financial
statements and the FPederal awards as described in § .B00,

State means any State of the United States, the District of Columbia,

the Commonwealth of Puérto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the

7
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Pacific Islands, any instrumentality thereof, any multi-State, regional, ox
interstate entity which has governmental functions, and any Indian ‘tribe as
defined in this section. .

student Financial Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, {20 U,8.C. 1070 et seq.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies ox

research,

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass~through entity to carry out a Federal program, but does
not include an individual that is a beneficiary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a .
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § .210.

Types of compliance reguirements refers to the types of compliance

requirements listed in the compliance supplement., Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking; and,

reporting.

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
"These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguilshing

between a subrecipient and a vendor is provided in § 210,

Subpart B~-Audits

5__.200 Audit requirements.

' (a)  pudit regquired., Non-Federal entities that expend $300,000
($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in §__ .20B,

(b) Sindle audit. Non~-Federal entities that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §  .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (o) of this section.

{c) Program—sﬁecific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal

program's laws, regulations, or grant agreements do not reguire a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with §_ .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through eptity, and that Federal agency, or pass—through entity in
the case of a subrecipient, approves in advance a program-specific audit.

(¢) ‘Exemption when F al awards expended are less than 8300,000
5 for fisc endi a r smber 3 2003) Ndn~Fedepal
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'

entities that expend less than $300,000 ($500,000 for fiscal years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in § - .,215(a), but records
must be available foxr review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GAO).

1

{e) Federally Funded Research and Development Centers (FFRDC) .
Management of an auditee that owns or operates a FFRDC may elect to treat the

FFRDC as a separate entity for puxposes of this part.

§ ,208 Basis for determining Federal awards e#pended.

{a) Determining Federal awards expended. The determination of when an

award is expended should be based on when the activity related to the award
osccurs. Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts’ or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property:; the

" receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
" an interest subsidy; and, the period when insurance is in force.

(b) Loan and loan guagantees'(loéns). Since the Federal Government‘is‘

at risk for loans until the debt is repaid, the following guidelipes shall be
used to calculate the value of Federal awards expended under loan programs,

except as noted in paragraphs (o) and (d) of this section:

(1) Value of new loans made or received during the fiscal year;
plus W o

. (2) RBalance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

(3) Any interest subsidy, cash, or administrative cost allowance
received. C ) :

{c) Loan and loan guara es (loang) at institutions of highe

' education. When loans are made to students of an institution of higher
education but the institution does not make the loans, then only the value of
loans made during the yeay shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for 'the prior balances.

{d) Prior loan and logn guarantees {loans). Loans, the proceeds of

which were received and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing

compliance requirements other than to repay the loans.

{e) Endownment funds. The cumulative balance of Federal awards for

endowment funds which are federally restricted are considered awards expended

in each-year in vwhich the funds are still restricted.

(f) Free rent. Free rent received by itself is not considered a
Federal award expended under this paxt. However, free rent received as part

5
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" '6f an award to cariy out a Federal program shall be included in determining

Federal awards’ expended and subject to audit under this part.

(g) aluing non—ggsb asgsistance. Pederal non-cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at fair market value at the time of receipt or the
asgessed value provided by the Federal agency.

(h}) Med;cage. Medicare payments to a,non-Federal entity for providing
patient care services to Medicare eligible individuais are not considered
Federal awards expended under this part,

(1) Medicaid. Medicaid payments to a subrecipient for providing
patient care sexvices to Medicaid eligible individuals are not considexed
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis,

(3) ain loans provided by th tional Credit ion
i on. For purposes of this part, loans made from the National
Credlt Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended,

s .210 Subrecipient and vendor determinations,

—

(a) General. An auditee may be a reciplent, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (o) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

(b} Federal award. Characteristios indicative of a Federal award
received by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Pederal financial
assistance; '

(2) Bas its performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making:

{4) Has responsibility foxr adherence to applicable Federal
program compliance requirements; and

: (S) Uses the Federal funds to carry out a program of the _
organization as compared to providing goods or services for a program of the
pass-through entity. .

'(c) Pavment for goods and services. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:

(L Provides the goods and services within normal business:
operationsi

10

ATTACHMENT woe.focepecrins
pace..\Q.. oF .2%.. . PAGES




{2} Provides simiiar gqods or services. to many different
purchasers; : ‘ i

'(3) Operates in a competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Pederal program; and

‘(5) I1s not subject to compliance requirements of the Federal
program, ' ‘ :

(d) Use _of judgment in i determination. There may be unusual
circumstances or exceptions to the listed characteristics., In making the .
determination of whether a subrecipient or vendor relationship exists, the
substance, of the relationship is more important than the form of the
agreement. It is not expected that all of the charactexistics will be present
and judgment should be used in determining whether an entity is a subrecipient

or vendor.

{e) For~profit subrgcigient; Since this part does not apply to for-
profit subrecipients, the pass~through entity is responsible for establishing

requirements, as necessary, to ensure compliance by for-profit subreciplents.:
The contract with the for-profit subrecipient should describe applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility, Methods to ensure compliance for. Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the
contract; and post-award audits, »

(£) Compliance /responsibility for vendors. In most cases, the

auditee's compliance responsibility for vendors is only to ensure that.the
procurement, receipt, and payment for goods and services comply with laws,

‘regulations, and the provisions of contracts or grant agreements. Program

compliance reguirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendox transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements,

§ 215 Relation to other audit reguirements.

s

(a) pudit under this part in lieu of other andits. An audit made in
accordance with this part shall be in'lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such andits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to condust or arrange for additional audits (e.g.,
financial audits, pexformance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies fxrom carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

{b) Federal agency to pay for additional audits. A Fedéral;agency

that conducts or contracts for additional audits shall, consistent with other

" applicable laws and regulations, arrahge for funding the full cost of such

additional audits.
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(c) Request foi a program to be audited as a majar program. A Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits., To allow for:planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditoxr, should promptly respond to such
request by informing the Federal agen¢y whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§ __.520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a majox
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of
this paragraph for a subrecipient. .

§ . 220 Freguency of audits.

Except for the provisions for biennial audits prdvided in .paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period. '

(a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This reguirement must still be in effect for the biennial period

under audit.

{b) . Any non-profit organization‘that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant .-to this part biennially.

8 . 225 Sanections,

(R

No audit costs may be charged to Federal awards when audits requlired by
this part have not been made or have been made but not in accordance with this
part., 1In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as!

{a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily: .

(b) Withholding or disallowing overhead costs;

{(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award. |

§ _.230 Audit costs.
(a) Alliowable gogts. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards, The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Aoguisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles ox regulations.
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(b) ~Uhallowable costs. B non-TFederal entity shall nbt”charge the
 following to a Federal awaxd: - '

(1) The cost of any audit under the Single Audit Act Amendments
- of 1996 {31 U.S8.C, 7501 et seg.) not eonducted in accordance with this part.

. (2) The cost of anditing a non-Federal entity which has Federal
awards expended of less than $300,000 ($500,000 fox fiscal years ending after
December 31, 2003) per year and is thereby exempted under § .200(d) from

having an audit conducted under this part. However, this does not prohibit a
pass-through entity fxom charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with § _ .400(d) (3},
provided the subrecipient does not have a single audit, For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the BICPA’s generally accepted auditing
standards or attestatlon standards, that are paid for and arranged by a pass-—
through-entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable

costs/cost principles; eligibility; matching, level of effort, earmarking;

and, reporting. .

§ 238 Pr&gram—specific audits.

(a) Program~specific audit guide available. In many cases, a program-
specific audit guide will be available to provide specific guidance to the

auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the gulde when
performing a program?specific audit. :

(b) 'Program-specific audit guide not available. (1) When a program-

specific audit guide is not avallable, the auditee and auqitdr shall have
pasically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit. '

(2) The suditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of §  :315(b), and a
corrective action plan consistent with the requirements of §___.315(c).

(3), The auditor shall:

(i) Perform an andit of the financial statement(s) foxr the
Federal program in accordance with GAGAS;

(ii)' Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the

requirements of §_ _ .500(c) for a major program; ;

(1ii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have -a direct and material effect on the Federal program
consistent with the requirements of §  .500(d) for a major program; and
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of ahy prior audit finding in accordance with the
requirements of §__ .500(e). : ' »

{4)  The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the mannex
presented in this section. The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(i) An opinion {or disclaimexr of opinion) as to whether
the financial statement(s) of the Federal progrem is presented fairly in all
material respects in conformity with the stated accounting policies;

{i1) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

{iii) A report on compliance which includes an oplnion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could.
have a direct and material effect on the Pederal program; and

‘ {iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §  .505(d) (1) and findings
and questioned costs consistent with the requirements of §___.505(d) (3).

(c) Report submission for program-specific audifs.

(1) The audit shall be completed and the reporting reguired by paragraph

(e) (2) or (a)(3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different perlod is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the anditoxr's
report(s), or 13 months after the end of the audit period, unless a different
period is specified in.a program-specific audit guide,) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection,

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with § _ .320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal .awarding agency or pass-through entity the repoxrting
required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b){(2) of
. this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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'8 .320(b), as applicable'to a program~specific‘aﬁdit, and one copy of this

reporting package shall be submitted to the Federal clearinghouse designated’
by OMB to be retained as an archival copy. BAlso, when the schedule of

findings and questioned costs disclosed audit findings oxr the summary schedule
of prior audit findings reported the &tatus of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass—through entity
in the case of a subrecipient. Instead of submitting the xeporting package to
the pass-through entity, when a subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of § _.320(e)(2). A subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification

requirement.

{d) Other sections of this part may apply. Program-specific audits
are subject to § _ .100 through § .218(b), '§ .220 through § .230, .
§  .300 through §__ .305, § _.315, § .320(f) through § _ .320(3), §___.400

through § .405, 8§ ,510 through § 515, and other referenced provisions

of this part unless contrary to the provisions of this section, a program-
specific audit guide, ox program laws and regulations.

Subpart C--Auditess ‘
S .300 Auditee responsibilities.

The auditee shall:

(a}) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and awaxd identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(b} Maintain internal control over Federal programs that provides
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

(c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs.

(4) Prepare appropiiate financial statements, including the schedule
of expenditures of Federal awards in accordance with'§  .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when, due. When extensions to the report submission
due date required by §___.320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass—through entity providing Federal awards of the extension.

(f).  Follow up and take corrective action on audit findings, including

preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § ,315(b) and § ,315 (0}, respectively.

8§ . 308 Auditor selection,
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{a) Buditor procurement. In procuring andit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "2-102 Common Rule") published March 11,
1988 and amended April 19, 1995 [insext appropriate CFR citation], Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulaxrs are
avallable from the Officé of Administration, Publications Offilce, room 2200,
New Executive Office’ Building, Washington, DC 20503), Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firme, and women's business enterprises, in procuring audit sgervices as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made c¢lear, Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the request £or proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results
of external quality control reviews, and price.

(b) Regtriction on anditor preparing indirect cost propogals. An
auditor who prepares the indirect cost proposal ox cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded §$1
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs, To minimize any disruption in exilsting contracts for audit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 1998. :

L (c) Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they -comply fully with the
requirements of this part.

§___.310  PFinancial ptatements.

(a) FPinancial statements. The auditee shall prepare financial
statements that reflect its financial position, results of operatioms ox
changes in net assets, and, where appropriate, cash flows for the fipcal year
audited, The financial statements phall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part,
However, organization-wide financial statements may also include departments,
agencies, and other organizational unite that have geparate audits in )
accordance with §__ .500(a) and prepare separate financial statements.

{(b) Schedule of expenditures of Federal awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Pederal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall: .

A1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown elther by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human
Services.
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" algo prepare a corrective action plan for current year

(2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pasg-through
entity shall be included.

{3) provide total Federal awards expended'for each individual
rederal program and .the CFDA number or other identifying number when the CFDA

information is not available.

, (4) Include notes that describe the signifiéant accounting
pollcies used in preparing the schedule, .

) (5) mo the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each

Federal program. . ‘

(6) Include, in either the schedule ox a mnote to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end. while not recquired, it is preferable to
present this information in the schedule.

§__-.315 Audit findinés follow-up.

©(a) General. - The auditee is responsible for follow-up and corrective
action on all audit findings. As part of this rvesponsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findinge under
5___.510(c). Since the summary schedule may include audit findings from

miltiple years, it shall include the fiscal year in which the £inding

initially occurred,

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit -findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards. The summary schedule shall also include audit £indings
reported in the prior audit's symmary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further actioh in accordance

with paragraph (b)(4) of this sectiom,.

(1) when audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action’

was taken.

(2) When aundit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken 1 significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation. S

(4) \Wihen the auditee believes the audit findings are mno longer
valid or do not warrant further action, the reasons for thig position shall be
described in the summary schedule. A valid reason For considering an audit
finding as not warranting further actionm ig that all of the following have

occurred:
(1) Two years have passed since the audit report in which
17
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the finding occurred was ‘submitted to the Pederal clearinghouse;

(1i) The Federal agency or pass- through entity is not
currently following up with the auditee on the audit flndlng, .and

(iii) A management decisgion was not 1ssuad.,

(¢} Corrective action plan. At the completion of the audit, the
auditee ghall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide.the name(s) of the contact person(s) responsible for corrective
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit flndlngs or believes corrective
action is not required, then the corrective action plan ghall 1nclude an
explanation and specific reasons,

§_.__.320  Report submimsion.

(a) General, The audit shall be completed and the data collection
form descxibed in paragraph (b) of this section and repoxting package
described in paragraph (o) of this pection shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit, (However, for fiscal
years beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package phall be submitted within the
earlier of 30 days after recelpt of the auditor’s report(se), or 13 months
after the end of the audit period.} Unless restricted by law or regulation,
the auditee shall make copies avallable for public inspection.

(b) Data Collection. (1) The auditees shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, ite PFederal programs, and the
results of the audit, The form shall be approved by OMB, available from the
Pederal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chlef financial officer) shall gign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data

elements:

(i) The type of report the auditor issued on the financial statements of
the auditee {(1.e., ungualified opinion, qualaf;ed oplnlon, adverge
opinion, or disclaimer of opinion).

(id) Where applicable, a statement that significant deficiencies in internal

control were dlsclosed by the audit of the financial gtatements and
whether any such conditions were material weaknesses.

{iid) A gtatement-as to whether the audit discloped any noncompliance whlch
is material to the financial statements of the auditee.

{iv) Where appllcable, a statement that significant deflcilencies in internal
.eontrol over major programs were disclosged by the audit and whether
any such conditions were material weaknesses,

(v) The type of report the auditor issued on compliance for major

is
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programs (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion).

{vi) .2 list of the Federal éwarding agencies which will receive a copy of
the reporting package pursuant to § .320(d) (2) of OMB Circular
A-133, .

{vii) A yes or no statement as to whether the auditee qualified as a low-

risk auditee under §___.530 of OMB Circnlar A-133.

(viii) The dollar threshold used to distinguish between Type 2 and Type B
programs as defined in E._ .520(b) of OMB Circular A-133,

(ix) The Catalog of Federal Domestic Assistance (CFDA) number for each

Federal program, &8s applicable.

(x) The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detall as they are listed in the gchedule
of expenditures of Federal awards, '

{xi) The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program,
(xid) For each Federal program, a yes or no statement as to whether there

are audit.findings in each of the following types of compliance
requirements and the total amount of any questioned costs:

{n) Activities allowed or unallowed.

{B) © Allowable coste/cost principles.

{c) . Cash management.

(D) Davis-Bacon Act.

(B}y Eligibility.

{F) . Equipment and real property management.

{G) Matching, level of effort, earmarking.

{H) Period of availability of Federal funds.

(1) Procurement and suspension and debarment.

(7) Program income. B .
(K) Real property acquisition and relocation asglistance. -
(L) Reporting.

(M) Subrecipient monitoring.

(N) Special tests and provisions.

(xiid) Auditee Name, Employer Identification Number (8), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

(xiv) Auditor Name, Name and Title of Contact Person, Avditor Address,
Auditor Telephone Number, Signature,,and Date.

(xv) Whether the auditee has elther a cégnizant or oversight agency for
audit. : .

(xvi) The name of the cognizanﬁ or oversight agency for audit determined in

accordance with .§ L400(a) and § ,400(b), respectively.

(3) Using the information included in the reporting package
described in paragraph (¢) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’'s responsibility
for the information, that the form is not a gubstitute for the reporting
package described in paragraph () of this section, and that the content -of
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the form 15 11m1ted to the date elements prescrlbed by OMB.

{c¢) . Reporting Qackage, The reporting package shall 1nclude the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §__ ,310(a) and §___.310(b), respectively;

(2) Summary schedule of prior audit findings discussed in
5 .315(b);

(3) Auditor's report(s) discussed in §___.505; and

(4) Corrective action plan discussed in §__.315(e).,

(d}) Submission to clearinoghouse. All auditees shall submit to the Federal
clearinghouse designated by OMB a single copy of the data collection form
described in paragraph (b) of this section and the reporting package described

in parxagraph (¢) of»this section.

o {e) dditional submissio subrecipients. (1) In addition to the
requirements discussed in paragraph (d) of this section, anditees that are
also subrecipients ghall submit to each pass-through entlty one copy of the
reporting package degcribed in paragraph (o) of this section . for each pass-
_through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of ang gudlt findings relatlng to Federal awards that the pass-through entlty
provided,

(2) Instead of submitting the reporting package to a pass-—
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e)(l) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award({s) that the pass—through entity
provmded. A subreciplient may submit a copy of the reporting package described
in paragraph (o) of this section to a pass-through entity to comply with this
notification requirement.

(£) Reguests for repoxt copieg. In response to requests by a Fegeral

agency or pass-through entity, auditees shall submit the appropriate copiles of
the reporting package described in paragraph (o) of this section and, if
requested, a copy of any management letters issued by the auditox.

(g) Report retention re S . Auditees 'shall keep one copy of
the data collection form described in paragraph {b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
file for three vears from the date of submission to the Federal clearinghouse
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depignated by OMB. Pass-through entities shall keep subrecipients’
submissions on file for three years from date of reoeipt.

‘ {h) Clearinghouse responsibilities. The Federal clearinghouse
designated by OMB shall distribute the reporting packages yecelved in -
accordance with paragraph (d) (2) of this section and §__.235(e)(3) to
applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection

forme and reporting packages.

. (i) Clearinghouse address. The address of the Federal oclearinghouse
currently designated by OMB is Fedexal Audit Clearinghouse, Bureau of the

Census, 1201 E, 10th Street, Jeffersonville, IN 47132.

{9 Electronic filing. Nothing in this part ~shall preclude electronic
submissions to the Federal clearinghouse in such mammer as may be approved by
OMB, With OMB approval, the Federal clearinghouse may pilot test methods of

electronic submissions.

gubpait D--Federal Agencies and Pass-Through Entities
B__ 400 Responsgibilities, i

(a) Cognizant agency for audit responsibilities. Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall-be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OME makes a specific cognizant agency for atudit assignment.

Following 1s effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based ‘on Federal awards expended in 1995. (However,
for States and local govermments that expend more than $25 million a year in
Tederal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until ‘fiscal years beginning

after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit/ :
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004. (However, for 2001 through 2005,the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000} .

Notwithstanding the manner in which audit cognizance i determined, a Federal
awarding agency with. cognizence for an auditee may reassign cognizance to
snother Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for andit, Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the suditee, and, if known, the auditor of the reagsignment. The cognizant

agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors. s
(2) Consider auditee requests for extengions, to the report
21

' ATTACHMENT .....E:

LZLLTTT T Yy

pAGE ... Z\ . oF.. 2% paGEs




' submisslon due date requlred by 5__.320(a). The cognizant agency for audit

may grant extensions for good cause,

{3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the resgults, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and
appropriate Pederal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS
or laws and regulations,

(5) Advigse the auditor and, where appropr;ate, the auditee of
any deflCIGnCieS found in the audits when the deficiencies require corrective
action by the auditor. When advised of Geficiencies, the auditee shall work
with the auditor to take corrective action, If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-— through entities of the
facts and make recommendations for follow-up action., Major inadequacies or
repetitive substandaxd performance by auditors shall be referred to
approprlate State 11censing agencies and professional bodies for disciplindry

- action,

“(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

{7) Coordinate a management decigion for audit findings thatl
affect the Federal programs of more than one agency.

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the mogt cost-effective audit,

{9) For bilennial audits permitted under § .220, congsider
auditee requests to qualify as a low-rigk auditee under § .530(a) .

(b) rsight agency for audit onsibilit . BAn auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with
§___,105. The oversight agency for audit: .

(1) Shall provide technical advice to auditees and auditors as
requested, :

(2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit, .

{c) Federal awarding agency respongibilities., The Federal awarding

agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awarde made by inforxrming each recipient
of the CFDA title and number, award name and number, award year, and if the
award ig for R&D., When some of thie information 1s not available, the Federal
agengy shall provide information necessary to clearly describe the Federal
awar

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provmslons of contracte or grant
agreements.

(3} Ensure that audits are completed and reports are received
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in a timely manner and in acoordance‘w;ith the requirementé of this part.

{4) provide technical advice and counsel to auditees and
anditors as requested. '

(5) Tspue a mapagement decision on audit findings within six
months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person responsible for providing annual updates
of the compliance supplement to OMB, : .

(a) papgs-throuch entity responsibilities.- A pass-through entity shall
perform the following for the Federal awards it makes: ' ‘

(L) Tdentify Federal awards made by informing each
subrecipient of CFDA title -and number, award name and number, awarxd year, if
the award is R&D, and name of Federal agency, When some of this information
is not available, the pass-through entity shall provide the best information
available to describe the Federal award.

(2) Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposged by the pa_ss—through entity.

: (3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of .contracts or grant agreements and

that performance goals are achieved,

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003} or more in Federal -awards auring
the subrecipient's fiscal year have met the audit requirements of this paxt

for that fiscal year.

(5) © Issue a management declsion on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective amction. '

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records,

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

B___.405 Management decision.

(a) General. The management decision shall clearly state whether or

not the audit finding is sustained, the reasons for the decision, and the

expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given.. prior to issuing the management
decision, the Federal agency ox pass-through entity may reguest

additional information ox documentation from the auditee, including a request

for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.
{b) Federal agency. BAs- provided in § .400(=) {7), the cognizant

agency for audit shall be responsible for coordinating a management declsion
for audit findings that affect the programs of more than one Federal agency.
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As provided in §___.400(c)(5), a Federal awarding agency 1s responsible for
impuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case

basis by agreement among the Federal agencies concerned,

(e) Pags-through entity. As provided in §. .400(&)(5); the pass- .
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(4) Time requirements. The entity responsible for making the
management decision shall do so within six months of receipt of the audit
report., Corrective action should be initiated within six months after receipt
of the audit report and proceed ag rapidly as poesible,

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with § - .510(0).

Bubpart Ew—nuditdra
§___.500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS,
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise adminlstered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which ghall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fistal year, .

(b) FPinangisl gtatements, The auditor shall detexrmine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole, :

(o) Internal coptxol, (1) In addition to the iequirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a-low

assessed level of control rigk for major programs, : .

(2) Except as provided in paragraph (o)(3) of this section,
the auditor shall:

(1) Plan the testing of internal control over majoxr
programs to support a low agsessed level of control risk foxr the assgertions
relevant to the compliance requirements for each major program; and

(i) Perform testing of internal control as plénned in
paragraph (e)(2)(l) of this section. :

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testihg described in
paragraph (o) (2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accozrdance
with §__ ,5l0, assess the related control risk at the maximum, and conslder
whether additional compliance tests are required because of ineffective
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internal control,

. {d) Compliance. (1) In addition to the requirements of GAGAS, the
anditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts ox grant agreements that may have :
a direct and material effect on each of its major programs.

. (2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
Jprograms are incl‘uded in the compliance supplement,

(3) For the compliance requirements related to Federal
programs contained in the compliance supplement, an audit of these compliance
reqguirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
‘types of compliance requirements contained in the compliance supplement as
guidance for identifying the types of compliance requirements to test, and
determine the requirements governing the Federal pxogram by reviewing the
provisions of contracts and grant agreements and the lawe and regulations

rreferred to in such contracts and grant agreements.

' {4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the suditor sufficient
evidence to support an opinion on compliance. : '

(e) Audit follow-up. The auditor shall follow-up on prior audit
findings, perform procedurés to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accoxrdance with
5 .315(b), and report, as a current year audit finding, when the auditor
concludes that the summsry schedule of prior audit findings matexrially
mierepreserts the status of any prior aundit finding., The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding

relates to a major program in the current year.

{(£) Data Collection Form. As required in §__ .320(b)(3), the auditoxr
shall complete and sign speclfied sections of the data collection foxrm.

§_ . .505 audit reporting. B

The suditor's report(s) may be in the form of eilther combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and inelude the following:

{a) An opinion (or disclaimer of opinion) as to whethex the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial

statements taken as a whole,

(b) A report on internal control related to the financial statements
and major programs, This repoxrt chell describe the scope of testing of
internal control and the regults of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph

(4) of this section.

() A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the f1nancia1 statements. This report shall also include
an opinion {or disclaimer of oplnuon) as to whether the auditee complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
appllcable, refer to the separate schedule of findings and guestioned costs
described in paragraph (d) of this section,

(A} A schedule of findings and questloned costs which shall include
the following three components:

(1) 2 summary of the auditor's results which shall include:

(i) The type of report the auditor 1ssued on the
financial statements of the auditee (i.e., uncualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

‘ (i) Where applicable, a statement that aignlfzcant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses)

(1i4) 2 statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee,

(iv) Where applicable, a statement that significant
def1c1encies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

{v) The type of report the auditor issued on compliance
for major programs (i.e., unqnalmfied opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

{vi) A ptatement as to whether the audit disclosed any
audit findings which the auditor is required to report under §___..510(a);

(vii) An identification of major programs;

(viii)The dollar threshold used to distinguish between
Type A and Type B programs, as described in B .520(b); and

{ix) A statement as to whether the auditee qualified as
a low-risk auditee under §___.530.

(2} Findings relating to the financial statements which are
required to be reported in accordance with GAGAS,

(3)  Findings and questioned costs for Federal awards which
shall include audit findings af defined in F__.510(a),

{4 audit findings (e.g., interamal control findings,
compliance findings, questioned costs, or fraud) which relate to the same
issue ghould be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pags-through entity.

(11) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (d)(3)
of this section, respectively, should be reported in both sections of the .
schedule, However, the reporting in one section .of the schedule may be in
summary form with a reference to a detailed reporting in the other gection of

the schedule.
§__ .510  Audit findinge.

¢
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(a) Audit findings reported.. The auditor shall report the following
as audit findings in a schedule of findings and questioned costs:

(1) Bignificant. deficiencies in internal control over major
programs, The auditor's determination of whether a deficiency in internal
control is a significant deficieicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficlencies which are individually ox cumulatively

material weaknesses.

(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material foxr the purpose
of reporting an audit £inding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the

compliance supplement.

(3) Known questioned costs which are greater than $10,000 for
a type of compliance regquirement for a major program. Known questioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs ¢uestioned (likely questioned costs), not just the -
questioned costs specifically jdentified (known guestioned costs). The
apditor shall also report known questioned costs when likely questioned costs
are greater than $10,000 for a type of compliance requirement for a majoxr
program. In reporting guestioned costs, the auditor shall include information
to provide proper perspective fox 4Judging the prevalence and conseguences of

the guestioned costs.

. (4) Known cuestioned coete which are greater than $10,000 for
a Federal program which ig not audited as a majox program. Except for auvdit »
follow-up, the auditor is not required under thie part to perform audit
procedures for such a Federal program; therefore, the aunditor will morxmally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major program (e.g., as part of
andit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

{5) The circumstarices concerning why the anditor's report on
compliance for major programs is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards. ‘ '

(6) Xnown .fraud affecting a Federal award, unlees such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not recguire the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outeide of the auditor's reports under the direct reporting

réequirements of GRGAS,

('7) Instances where the results of audit follow-up procedures
disélosed that the pummary schedule of prior andit findings prepared by the
aunditee in accordance with §___ .315(b) materially misrepresents the status of

any prior audit finding,

(b) Audit finding detsil. Audit findings shall be presemted in
_sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. The following specific infoxmation shall be .
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included, as applicable, in andit findings:

(1) Federal program and specific Federal award identification
including the CFDA ‘title and number, Federal award number and year, name of
Federal ageﬂcy, and name of the applicable pass-through entity., When
information, such as the CFDA title and number or Federal award numbher, is not
available, the auditor shall provide the best informatlon available to
describe the Federal award.

(2) The criteria or specific requirement upon which the audit
findlng is based, including statutory, regulatory, or other citation,

(3) The condition found, including facte that support the
deficiency identified in the audit finding.

{4) Identification of guestioned costs and how they were
computed, C

{5} Information to provide proper perspective for judging the

prevalence and conseguences of the audit findings, such as whethexr the audit
findings represent an lsolated instance or a systemic problem, Where
appropriate, instances identified shall be related to the universe and the
nunmber of cases examined and be cuantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a pubrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officlals of the auditee when there
is disagreement with the audit findings, to the extent practical.

{c) Reference numbers. Each audit finding in the schedule of findings
and questioned costs shall include & reference number to allow for easy
referencing of the audit findings during follow-up.

§_ _.51B Audit working papexs. .
(a) Retention of working papers. The aunditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agengy for audit, oversight agency for avdit, or
pass-through entity to extend the retention period. when the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit £inding for guidance prior to destruction of the working papers and
reports,

(b) Access to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, ae part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. »Access to working papers includes the right of Federal
agencies to obtain copies of working papers, ag is reasonable and necessary.
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.520 Major program determination,

S

(a) @General. The auditor shall use a risk-based approach to determine
which Federal programs are major programs. This risk-based approach shall
include consideration of: Current and prior audit experience, oversight by
Federal agencles and pass-through entities, and the inherent risk of the
Federal program, The process in paragraphs (b) through (1) of this section

shall be followed.

(b) Step 1, (1) The auditor shall identify the larger Federal
programs, which ghall be labeled Type A programs. Type A programs are defined
as Federal) programs with Federal awards expended during the audit period
exceeding the larger of: ' v ‘

(i) $300,000 or three percent (.03) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are lese than or equal to $100 milliom.

" {di) $3 million or three-tenths of one percent (.003) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than ox equal to $10
billion. .

(iii) 30 million or 15 hundredths of one percent {,0015)
of total Federal awards expended in the case of an anditee for which total
Federal awards expended exceed $10 billion, '

(2) Federal programs not labeled Type A undex paragraph (b) (1)
of thig section shall be labeled Type B progxame. .

{(3) The inclusion of large loan and loan guarantees {loans)
should not result in the excluseion of other programs as Type A programs. When
a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as & Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under §__ .220, the
determination of Type A and Type B programs shall be based upon the Federal

- awards expended during the two-year pexiod,

(c) Step.2. (1) The auditor shall identify Type A programs which are
low-risk. For a Type A program to be considered low-rigk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biemnial audit),
and, in the most recent audit period, it shall have had no audit findings
under. §___.510(a). However, the abditor may use judgment and consider that
audit findings from guestioned costs under 5 .510(a)(3) and §___.510(a) (4),
frand under §__ .510(a) (6), and audit follow-up for the summary schedule of
prior audit findings under §___.510(a)(7) do not preclude the Type A program
from being low-risk. The auditor shall congider: the criteria im §5___.525(0),
5§ ,525(d)(1), §___.525(d}(2), and §__ .525(d) (3); the resulte of audit
follow-up; whether any changes in personnel. or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-risk. :

{2) Notwithstanding paragraph (e) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Bet of 1994 (31 U.S.C. 3515), The Federal agency shall
notify the recipient and, .if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval,

{da) Step 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in §__ .525., However,
should the auditoxr select Option 2 under Step 4 (paragraph (e)(2)(i)(B) of
this section), the auditor ie not required to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
significant deficiencies in internal control or compliance problems as discussed
in §__ .525(b)(1), §___ .52B(b)(2), and §___.B2B(c) (1), & single critexia in
§___.525 would seldom cause a Type B program to be considered high-risk.

(2) The auditor is not expected to pérform risk assessments on
relatively small Federal programs, Therefore, the auditor is only required to
perform risk assessments on Type B programs that exceed the largex of:

(1) $100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has lese than or equal to $100
million in total Federal awards expended,

(il) $300,000 or three-hundredths of one percent (.0003)
of total Federal awards expended when the auditee has more than.$100 million
in total Federal awards expended.

{e). Step 4., At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (e)(1) of this
section) . L

(2) (1) High-risk Type B programs as identified under
either of the following two options:

{A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(i)(A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low~xrisk under Step 2.

(B} oOption 2. One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

(ii) When identifving which high-risk Type B programe to
audit as major under either Option 1 ox 2 in paragraph {(e) (2)(d)(a) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a perlod of
© tine, .

{3) Such. additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section, This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs.

(£) Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Fefleral awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awaxrds expended. If the
auditee meets the criteria in §__ .530 for a low-¥isk auditee, the auditor
need only audit as major programs Federal programs with Federal awaxds
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. .

(g) Documentation of risk. The auditor ghall document in the working
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papers the risk analysis process used in determining major programs.

(h)  Auditor's viudement. When the major program determination wag
performed and doc
in applying the risk-based approach to determine major programs shall be
presumed correct, Challenges by Federal agencies and pass-through entities
shall only be for clearly impropexr use of the guidance in this part. However,

Federal agencies and pass-through entities may provide auditors guidance about

the risk of a particular Federal program and the auditor shall comsider this
guidance in deteimining major programs in audits not yet completed.

(1) Deviation from use of risk criteria, For first-year andits, the
auditor may elect to determine major programs as all Type A programs plug any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section, Under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (o), (d), and (e)

of this section.

: (1) A first-year audit i& the first year the entity is audited
under this part or the first year of a change of auditors, : .

(2) To ensure that a Ireguent change of auditofs would not -
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than ‘once in every three years.

B ,525 Critexla for Federal program xigk.
{a) General. The auditor's determination should ba based on an

overall evaluation of the risk of noncompliance occurring which could be
material to the Pederal program. The auditor shall use auditor judgment and

‘consider criteria, such as described in paragraphs (b), (¢), and (d) of this

section, to identify risk in Federal programs. Also, as part of the xisk
analysis, the suditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass~through entity.

(b) current and prior audit experience. (1) Weaknesses in intexrnal

control over Federal programe would indicate higher risk. Consideration
should be given to the control environment over Federal programg and guch
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .

competence and experience of personnel who administer the Federal programs.

(1) A Federal program administered under miltiple

internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a esingle operating unit (e.g., one college campus) or pervasive throughout

the entity.

o {id) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk. ’

{1ii) The extent to which computer processing ig used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk, New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particulaxly when the situatione identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

(3) Federal programs not recently audited as major programs
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may be of higher risk than Federal programs recently audited as major programs
without audit findings. ’

(c) Overeight exercised by Federal agencies and page-through entities.
(1) oOversight exercised by Federal agencies oxr pass~-through entities could
indicate risk, For example, recent monitoring or other reviews performed by
an oversicht entity which disclosed no significant problems would indicate
lower rigk. However, monitoring which disclosed significant problems, would
indicate higher risk.

(2) Federal agencies, with the concurrence of OMB, may .
identify Federal programs which are higher risk., OMB plans to provide this
identification in the compliance supplement. :

(d) Inherent risk.of the Federal proogram. (1) The nature of a

Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
have a high-risk .for time and effort reporting, but otherwilse be at low-risk,.

(2) The phase of a Federal program in its life cyelé at the
Federal agency may indicate rxisk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations, Also, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may increase
risk. i

(3) The phase of a Federal program in its life cycle at the
auditee may indicate rigk., For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
gtart-up or closeout of program activities and statf.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Federal awaxds
expended. .

§___.5B30 Critexia for a low-risk auditee.

An auditee which meets all of the following conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with §___ .520;

(a). BSingle audits were performed on an annual basis in agcordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit. .

{b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cognizant or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a

wailver,

(c) There were no deficiencies in internal control which wexe
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesseg do not affect the management of Federal awards and provide

a wailver. '
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(d) None of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in the case of biennial
audite, preceding two audit periods) in which they were classified as Type A

programs
(1) - Internal control deficiencies which were identified as
material weaknesses; ‘
(2) Noncompliance with the brovisions of laws, regulations,

tontracts, or grant agreements which have a material effect on the Type A
program; oOx ' .

) (3) Known or likely ¢uestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

Bppendix A to Part __ ~ -Data Collection Form (Form SF~-SAC)
[insert SF-SAC after finalized]

Appendix B to Part __ - Circular A-133 Compliance Supplement
Note: Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 2200, New
Executive Office Building, Washington, DC 20503. '

’
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE o LONG BEACH, CALIFORNIA 90815 e (562) 570-4000 e FAX: (562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOJC_)I?’\TE AGREEMENTiL(iigreement”) is made and
entere as of viy 17 .20 by and between
, Health Amevica ot Los Avgeles , a Caln‘\'mm nonPro‘H’
[corporatlon partnership, dbal.- whose business address is
100 W. Byoodway , Sute 5010 , Lorg Beach , ca 90402 _
(hereinafter referred to as “Business Assomate”) and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provndes a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act"), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.
Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in
such notice to Covered Entity:

(@)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery; ,

(¢) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(f) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

------------------
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act.

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. ‘

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary .determining the
Business Associate's compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management

~ and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health mformatlon
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Assoc1ates use or disclosure of protected health -
information.

Notification of Change or Revocation of Permlssmn. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2, Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or :

3. If neither termination nor cure is feasible, the violation shall

be reported to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and [imit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees

based on a claimed violation of HIPAA, the HIPAA Regulations, the .

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEQUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. '

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,
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13.
14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any -expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing:-and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs. 7

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Merital Health Armericn of Los Amck;

(Name of Business Associate)

a dall")%mm Y\Oﬂpﬂﬂt'l‘

(corporatton

7 /. 120/% By /{}? /// >,
Tite, ey st C 200
, 20 By
Title:

CITY OF LONG BEACH, a municipal
corporation

Assistant City Monoger
}/ /i/ /l//{,/(!(,!/{’ .

— Clty Manager or designee
EXECUTED PURSUANT

T TO SECTION 301 OF
City THE CITY CHARTER.

204

o
":J\
N
Q
W,
N.QQ

The foregoing Agreement is hereby approved as to form this lliii _‘d' ay of

A}@ 204

CHARLES PARKIN,‘ City Attorney

o bl
Sk

Deputy

..........
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* CITY OF LONG BEACH

'DEPAR.TMENT OF HEALTH AND HUMAN $ERVICES

26265 GRAND AVENUE » LONG BEACH, CALIFORNIA 80016 » (562) 670-4000 » FAX: (562) 5704049

CERTIFICATION REGARDING DEBARMENT

By sighing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below: '

1,

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered info. If It is later determined
that the reciplent of federal assistance funds knowingly rendered an erronheous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available -
remedies, including suspension and/or debarment. ' ‘

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement Is entered, if at any time the reciplent of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed clrcumstance.

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered transaction,” ‘“patticipant’ ‘“person,” “primary covered -transaction,’
“principal,” “proposal,” and "voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, uniess authorized by the department or agency with which

this transaction originated. o

“The recipient of Federal assistance funds further agrees by submitting this document -

that it will include the clause titled “Certification Regarding Debarment, Suspension,
Ineligibllity and Voluntary Exclusion ~ Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all soficitations for lower tier
covered transactions. .

A participant In a covered transaction may rely upon a certification of participant in a
lower tler covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered fransaction, unless it knows that the
certification Is erroneous. 'A participant may decide the method and frequency by
which It determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contalned in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
orlgmated may pursue available remedies, mcludmg suspension and/or debarment.

" The regulations implementing Executive Order 12548, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require th;s certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number:(A0432U9POCI304 Contract Agency: Mevital HmH'L\ Prmmca & Llos Avgeleg
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" CITY OF LONG BEACH - .

DEPARTMENT OF HEALTH AND HUMAN SERVICES

* 2625 GRAND AVENUE o' LONG BEACH, CALIFORNIA 80815 + (682) 670-4000 o FAX: (662) 670-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained.by the Contractor, shall fully comply with the .
requirements as set forth In sald. County Code. The Contractor must also certify in writing
that It is famillar with the Los Angeles County Code Chapter 2,160 and that all persons

acting on behalf of the Contractor will comply with the County Code, , .

Fallure on the part of the Contractor andior Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upoh which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civll action. '

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of influencing or attempting to influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents, :

The Contractor must certify In writing that they are familiar with the Federal Lobbyist
Reguirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements. '

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certlfies, to the best of his/her ’knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to Influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.,

2. If any funds other than Federal appropriated funds have been pald or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.
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CERTIFICATION REGARDING LOBBYING
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. :

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,
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