
CONTRACT 

31000 
THIS CONTRACT is made and entered, in duplicate, as of November 26, 

2008 for reference purposes only, pursuant to Resolution No. RES-08-0146, adopted by 

the City Council of the City of Long Beach at its meeting on November 18, 2008, by and 

between GEN-PROBE SALES & SERVICE, INC., a Delaware corporation (“Contractor”), 

with a place of business at 10210 Genetic Center Drive, San Diego, California 92121 and 

the CITY OF LONG BEACH (“City”), a municipal corporation. 

WHEREAS, the City’s Department of Health and Human Services performs 

hundreds and thousands of tests each year for chlamydia, gonorrhea and DNA 

mycobacteria identification; and 

WHEREAS, the technology used by Contractor for the chlamydia and 

gonorrhea testing methodology is proprietary and not available from another 

manufacturer; and 

WHEREAS, Contractor is the only company that produces molecular DNA 

probe tests for the identification of mycobacteria; and 

WHEREAS, City did by Resolution No. RES-08-0146 determine that the 

City’s need to purchase these diagnostic test kits could only be met by Contractor and, by 

reason of the foregoing, no useful purpose would be served by advertising for bids to 

purchase such diagnostic test kits; 

NOW, THEREFORE, in consideration of the mutual terms and conditions 

contained herein, the parties agree as follows: 

1. Contractor shall sell, furnish and deliver to City diagnostic test kits as 

authorized by Resolution No. RES-08-0146 and described in Exhibit “A attached to this 

Contract and incorporated by this reference. 

2. City shall pay Contractor in due course of payments for these 

diagnostic test kits the prices shown in Exhibit “A”, a sum not to exceed One Hundred 

Thousand Dollars ($100,000), including tax. The parties agree that the cost to the City to 
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use or rent equipment provided by Contractor is included in the cost of the test kits and 

that no separate charge is due for the use of the equipment. 

City shall pay in due course of payments following receipt of an invoice from 

Contractor identifying the type and number of kits provided to the City. 

3. The parties shall also comply with the additional terms in Exhibit “B” 

attached to this Contract and incorporated by this reference. 

4. The term of this Contract shall commence at midnight on October 1, 

2008, and shall terminate on September 30, 2009 unless sooner terminated as provided 

herein. The City has the option to extend the contract for two (2) additional periods of 

one (1) year each at the discretion of the City Manager, and may terminate this Contract 

by giving thirty (30) days prior notice of termination to Contractor. 

5. Neither this Contract nor any of the moneys that may become due 

Contractor hereunder may be assigned without the prior written consent of City. 

6. Any notices required hereunder or desired to be given by either party 

shall be in writing and personally delivered or deposited in the U.S. Postal Service, first 

class postage prepaid, addressed to Contractor at the address stated herein, and to City 

at 333 West Ocean Boulevard, Long Beach, California 90802 Attn: City Manager. Notice 

shall be deemed given on the date personal delivery is made or on the date of deposit in 

the mail, whichever first occurs. 

7, City shall have the benefit of any warranty from the manufacturer on 

the diagnostic test kits supplied and Contractor warrants that the diagnostic test kits are 

in good working order and free from defect at the time of delivery. 

8. 

A. In connection with performance of this Contract and federal 

laws, rules and regulations, Contractor shall not discriminate in employment or in 

the performance of this Contract on the basis of race, religion, national origin, 

color, age, sex, sexual orientation, gender identity, AIDS, HIV status, handicap or 

disability. 
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B. This Contract was created as a joint effort of both parties and 

neither it nor any part of it shall be construed against one party as the drafter. 

C. This Contract, including Exhibits, shall not be amended, nor 

any provision or breach hereof waived except in a writing signed by the parties 

which expressly refers to this Contract. 

D. This Contract shall be governed by and construed pursuant to 

the laws of the State of California (except those provisions of California law 

pertaining to conflicts of laws). Any action involving this Contract shall be brought 

in the Los Angeles County Superior Court, Long Beach Judicial District. 

E. This Contract, including Exhibits, constitutes the entire 

understanding between the parties and supersedes all other contracts, oral or 

written, or preprinted terms and conditions of the Purchase Order to the extent 

they are inconsistent with this Contract, with respect to the subject matter herein. 

F. In the event of any conflict or ambiguity between this Contract 

and any Exhibit, the provisions of this Contract shall govern. 

G. If there is any legal proceeding between the parties to enforce 

or interpret this Contract or to protect or establish any rights or remedies 

hereunder, the prevailing party shall be entitled to its costs and expenses, 

including reasonable attorney's fees. 

H. The acceptance of any services or the payment of any money 

by City shall not operate as a waiver of any provision of this Contract, or of any 

right to damages or indemnity stated herein. The waiver of any breach of this 

Contract shall not constitute a waiver of any other or subsequent breach of this 

Contract. 

I .  Termination of this Contract shall not affect rights or liabilities 

of the parties which accrued prior to termination and shall not extinguish any 

warranties. 

J. Contractor shall not use the name of City, its officials or 
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employees in any advertising or solicitation for business nor as a reference without 

the prior written approval of City’s City Manager. 

K. This Contract is intended by the parties to benefit themselves 

only and is not in any way intended or designed to or entered for the purpose of 

creating any benefit or right for any person or entity of any kind that is not a party 

to this Contract. 

L. In performing hereunder, Contractor is and shall act as an 

independent contractor and neither Contractor nor its employees, agents, 

suppliers or subcontractors shall act as or be deemed employees, representatives 

or agents of City. 

M. Contractor shall comply with all applicable federal, state and 

local laws and regulations during performance hereunder. 

N. The terms and conditions of this Contract are severable. If 

any term or condition is held invalid, void or unenforceable, the remaining terms 

and conditions shall be given effect. 

0. l h e  division of provisions hereof into sections and the 

captions on those sections is for convenience only and shall not be considered in 

construing this Contract. 
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IN WITNESS WHEREOF, the parties have signed this document with all 

he formalities required by law as of the date first stated above. 

GEN-PROBE SALES & SERVICE, INC., a 
De I awa re corpora ti o n 

D € C E m W  la , 2 0 0 9  

30 1 200@ 

Jtk 7 ,2009 

(Type or Print Name) 

"Contractor" 

CITY OF LONG BEACH, a municipal 
corporation 

This Contract is approved as to form on 7 , 2 0 0 9  

ROBERT E. SHANWN, City Attorney 

BY 
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EXHIBIT “A” 



GEN-PROBE 

Dear Ms. h h i c a :  

r your interest in our Aptimal AccuPmbe family of products. We are pleased to quote the following pricing, for your 
, for Long Beach City Public Health. 

Monthly Extended 
Product Purchase Montbly 
Number Product PricelKit Quantity Price 

I032 Aptima Combo2 st) $ 870.00 16.0 $ 13,920.00 
I048 Aptima Combo2 E 45.00 5.0 $ 225.00 
1040 Aptirna Combo2 ction $ 62.50 AsNtxded $ 
I04 I Aptima Combo2 lection $ 62.50 1.0 $ 62.50 
5 Aptima Bulk Urine Transports s 100.00 16.0 $ 1,600.00 
I Detection Reagent $ 79.00 1.0 $ 29.00 
2800 Identification Reagent $ 79.00 0.6 S 47.40 
2845 Mycobacterium Avium Complex $ 369.00 1.3 $ 479.70 
2850 Mycobacterium Gordonae $ 369.00 AsNeeded $ 
2855 Mycobacterium $ 369.00 AsNeeded $ 
2860 Mycobacterium S 369.00 1.6 S 590.40 

TOTAL: $ 16954.00 

Iiistnuiiciitation/ec~uipin~i~t re~yiired and to he located in Long Beach ~ CA. will include the following: 
Senrice on the instrumentation is provided by Gen-Probe as part of the Reagent agreement. 

Quautity Sr liistruinentntian I Description I t  Purchase Price: 1 
I s 5105 Direct Tuhc Sampling (DTS) 400 System N/A 
I Y 3 lOOi  LEADER 50i Luminonieter NIA 
1 h 3772 Sonicaior NfA 
2s 5524 SB 100 Dry Heat Bath - Vorlchers N/A 
Ix  Tccan EVO Pipsttor NJA 

Gen-Probe will pay a onetime cost for an LIS intcrfncc from Coniniori CCIJ~S, rip to $4,975. 

Freight Terms: FOB origin prepaid and added to invoice. 
Contmet Periori: Oetoba 1,2008 through September 30,201 0 

Sincerely, *w 
I 

Linda Harshman 
Technical Sales Rep 

Gen-Probe 10210 Generic Center Drive San Diego, California 92121-4362 
(858) 410-8000 Fax: (800) 288-3141 



<! GEN-PROBE - 

1. TITLE OF RENTAL PQY-!@mT. Gen-Pmbo shall hold exclusive u'de to rend Equipment and may ar;sign, 
mn&r, pledge or sell Gen-Probe's interest in the m l  Equipment Wilhom notica IO or approml fmm City of 
long Beach. , Gen-Pmbc is Gcn-Probe Sdcs dt Service. Inc., a whUy-owncd distribution subsidiary of Gen- 
pmbo lncorpcrand. The City shaU not remove my mkings 6mm thc r e n d  Equipment, which identify Gm- 
Probe ~9 the owner. The Clry shalt keep the r e n d  Equipmmt firct Eram any and all liens, clainls and 
cncmbtancte a d  shnll not lease, sublease, transkr, sell, or assign the rental Quipment Gen-Probe will oxccutc 
and file, in the m e  of Gcn-Probe, 8 UCC-1 8mtmrnr in fnvot of Cfen-Probe covering thc m a 1  Bquipmwt nnd 
at the expimaon of this Agffemerrt, will promprly file all donrmena net- to rclrnsc its liens. 

2. %GENT AND "EST faTS WARRANTY, Oen-Probe WUEIDB that the Rwenls  and Ter;t Kits shall 
canfarm m all material respects to thc pdormnn~e tp&fiCations desaibed in ulc pa&@ insuts. The: men1 of 
Oen-Probe's liability and City's solc and exclusive remedy under this warranty is lirniled to replacing my 
defeotive Reegenm or Tea Kite. THE POREGOING W A R R A N W  ARE IN LlEu OP AU OTHER 
WARRANTIES. EXPRESS OR IMPLIED, ARTSWO BY OPERATION OF LAW OR OTHERWJSE, 
TNCLUDING, WITHOUT LIMITATION, THEj IMPLED WARRANTIES OF MfjRCHANTABILrrY AND 
FKNRSS FOR 4 PARTICULAR PURPOSE AND NOWRINGEMENT AND "HOSE ARlSMG FROM A 
COURSE OF DEALING, USAGE!, OR TRADE RRACTlCE. 

3. RENTAL EQUEWENT W A m  WD SERVICE The rental Equipment i s  wananted through 
manufecturcre ta desmibed in the Operator's Manual pmvided u, City and such w m t i e r  exrend to Gen-Probc's 
crujtomerti. Om-Robe my, af irS option, rcpair or rcplaee my defectbe rental Equipmcnt, Thc rmegaing 
mmty shall not apply in thc cvmt that: (a) Cicy hns not used and mainrained d ~ o  Ental Equfprncnr in occardnnce 
with the guidclincs set forrh in the Operator's Manual provided m Ciry; @) if City hns used the rental Equipcnt 
witb rcagenrs and euppliefi not m l y  authorized by Grm-Probe; (c) if the r e n d  Ecquipment is rcpaid or 
nlrcrcd by 8 gesty other than Oen-hbe without Grm-Probc's prior writttn approvQl: or (d) if the mml Equipment 
h a  been subject to misuse, negligence, or accidenr. THE FOEGOING WARRANTlES ARE IN LlEU OF ALL 
OTHER WARRANTIES, EXPRESS OR TMPLf@D, ARlSING BY OPERATION OF LAW OR OTHERmE, 
iNCLTXXNG, 'WFHOL" ~ T A I T C N ,  THE IMPI,IFX, W W W I E S  OF MERT?CRANTAEIU77/ AND 
PIR\IESS FOR A PARTICULAR PURPOSE AND NONIM."GE"T AND THOSE ARISING FROM A 
COURSE OF DEALING, USAGE, OR TRADE PRACTICE 

MAINTENANCE and REPATR Customer agrees to maintain thc rental Equipment in good opemthg condition 
and assume6 all risks of loss and d m g e  to the mtd Quipmmr. excepr LIS covered in Section 3 @nml 
Equipmcnr Wnrrarlry and Senrice). In the cvmt of loss or dam& Gen-Probe reserves the right to inepcct and 
service rhe 4 Equipmcnt at my lime. 

IN NO ~ N T  SHALL EPIHER PARTY BE LIABLE FOR TNPIRECT, 
SPECIAL, INZIDENTAL, PuNITlVE OR CONSBQUJTNTLAI, DAMAGES, MCLUDlNG. BUT NOT 
LIMITED TO, LOST PROFITS, EVEN IF A D W W  OF THE POSSlBILlTy OF SUCH DAMAGES, OR 
COSTS INCURREI) BY ?WE OTHER PARTY IN CONNECTION WITH THE USE OF ANY 
EQUZPMENT,REAGE"IS OR TEST KITS BY CITY OR ANY OTHER PERSON UTIWZING ANY 
EQUIPMENT, ReAGENTs OR TEST KITS, NOR SHALL GEN-PROBE BE LIABLE FOR THE COST OF 
P R o C W M " T  OF SUBSTITUTE REAGENTS OR ANY EQULPIVIENT. Such limitation is intended to apply 
without regyd to whcther such d w g a  me claimed, asserred or brought in m action or claim sounding in tom or 
contracr, or on tho w m t y ,  crr under any other law or form of action. 

4. 

5. LIMITATION OF LI~ILITY.  

Gen-Probe 10210 Genetic Cencer Drive San Diego, California 92121-4362 
(858) 410-8000 Pax: (858) 188-3141 
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Vice President, Business Development 
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