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SHELTER PLUS CARE CONTRACT

32662

THIS SHELTER PLUS CARE CONTRACT (this “Contract”) is made and

entered into, in duplicate, as of May 7, 2012 for reference purposes only, pursuant to a
minute order adopted by the City Council of the City of Long Beach at its meeting on
August 9, 2011, by and between MENTAL HEALTH AMERICA OF LOS ANGELES, a
California nonprofit corporation (“Organization”), with offices located at 100 W. Broadway,
Suite 5010, Long Beach, California 90802, and the CITY OF LONG BEACH, a municipal
corporation (“City”).

WHEREAS, the City received Grant No. CA0646C9D061104 (the “Grant”)
from the U.S. Department of Housing and Urban Development (“HUD”) Shelter Plus Care
Program (the “Grant Agreement”); and

WHEREAS, the City and Organization desire to complete the work required
by the Grant and enter into this Shelter Plus Care Contract for that purpose; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as foliows:

Section 1. The above recitals are true and correct and the Grant is
incorporated herein by this reference. Organization shall comply fully with the terms of
the Grant.

Section 2.

A. Organization shall perform or cause to be performed work in
accordance with the terms of the Grant Agreement, Attachment "A" entitled
"Scope of Work”, Attachment "B" entitled "Compliance with Federal Regulations”,
Attachment “C” entitled “Office of Mia'nagement and Budget ("OMB”) Circular A-

110", Attachment “D” entitled “OMB Circular A-122", Attachment “E” entitled
1
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“OMB Circular A-133", Attachment “F” entitled “Health Information in Compliance
with the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and
the Health Information Technology for Economic and Clinical Health Act
(HITECH Act) Business Associate Agreement’, Attachment “G” entitled
“Certification Regarding Debarment, Attachment "H" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been separately provided to Organization and are incorporated by this reference.

B. Organization shall be respohsible for adherence to all
policies, procedures, rules and regulations as noted in sources including but not
limited to the OMB Circulars, Code of Federal Regulations, United States Codes,
City of Long Beach Grants Monitoring Guidelines, this Contract, the Grant
Agreement, the Request for Proposal (“RFP”) and Organization’s proposal in
response to the RFP. In addition to and without in any way limiting the
foregoing, Organization shall comply with all laws and regulations set forth in 24
CFR Part 582,

Section 3. The term of this Contract shall commence at midnight on July
1, 2012, and, unless sooner terminated as provided herein, shall terminate at 11:59 p.m.
on December 31, 2013.

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract.

B. Total rental assistance and supportive services to be
provided under this Contract shall not exceed Four Hundred Seventy Three
Thousand Four Hundred Twenty-Eight Dollars ($473,428) in Grant funds over
the term of this Contract. The City's obligation herein is contingent upon the

City's receipt of Grant funds from HUD.
2
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C. No later than thirty (30) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City an APR certified by one of Organization’s
officers or by its Executive Director.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted aoobunting
principles and in the manner prescribed by the City. Organization's records shall
be current and complete. The City and HUD, and their respective
representatives, shall have the right to examine, copy, inspect, extract from, and
audit financial and other records related, directly or indirectly, to this Contract
during Organization's normal business hours to include announced and
unannounced site visits during the term of the Contract and thereafter. If -
examination of these financial and other records by the City or HUD reveals that
Organization has not used these grant funds for the purposes and on the
conditions stated in this Contract, then Organization covenants, agrees to and
shall immediately repay all or that portion of the grant funds which were
improperly used. [f Organization is unable to repay all or that portion of the grant
funds, then the City will terminate all activities of Organization under this
Contract and pursue appropriate legal action to collect the funds. Alternatively,
to the extent the City has been refusing payment of any invoices, the City may
continue to withhold such funds equal to the amount of improperly used grant
funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that
the City Auditor and other City representatives require in order to monitor and
evaluate Organization’s performance hereunder. The City reserves the right to

review and request copies of all documentation related, directly or indirectly, to

3

LT:bg A12-01093
LAApps\CtyLaw32\WPDacs\D021\P015\00322225.DOC




OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O O o N o a b~ WwoN -

NNI\)NI\)I\)I\)[\)[\)A.—‘A_A__\A.—X._\__\A._\
OO\lO)CJ“l-bC,Of\)-—“CDCC)OO\ICD(51-I>~(J~)I\J—L

the program funded by this Contract, including by way of example but not limited
to, case files, program files, policies and procedures. Organization shall provide
all reports, documents or information requested by the City within three (3) days
after receipt of a written or oral request from a City representative, unless a
longer period of time is otherwise expressly stated by the representative.

C. Organization shall comply - with HUD's Homeless
Management Information System (HIMIS) requirements and ensure full
participation in the City's HMIS. Organizations that provide domestic violence
and legal services have been permitted by HUD to use a comparable database
to capture required data elements that comply with HMIS data and HUD
reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133
no later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, condition, age, disability or
handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall

include but not be limited to the following: employment, upgrading, demotion or

4
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transfer; recruitment or recruitment advertising; layoff or termination; rates of pay
or other forms of compensation; and selection for ftraining, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with
the fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its
agents, volunteers, subscribers, members, officers or employees are in any
manner officials, employees or agents of the City. Organization shall not have
any authority to bind the City for ahy purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights under this Contract, or any interest in it or any portion of it, without the
prior written consent of the City. Any attempted assignment or delegation shall be void,

and any assignee or delegate shall acquire no right or interest by reason of the attempted
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assighment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization-
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization's
expense for the duration of this Contract the following insurance and bond
against claims for injuries to persons or damage to property that may arise from
or in connection with the performance of this Contract by Organization, its
agents, representatives, employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to 1SO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The
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City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no

special limitations on the scope of protection given to the City, its Boards

and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(56) Commercial ‘automobile liability insurance (equivalent in
scope to 1SO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’s Risk Manager
will consider waiving the requirement if Organization can demonstrate to the satisfaction

of the City’s Risk Manager that Organization has no exposure, that the coverage is
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unavailable, or that the coverage is unaffordable. If a request for a waiver is desired,
Organization must submit a signed document on Organization’s letterhead to the Director
of the City’'s Department of Health and Human Services, who will forward it to the City’s
Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained
retention or deductible provisions. Each insurance policy shall be endorsed to
state that coverage shall not be reduced, non-renewed, or canceled except after
thirty (30) days prior written notice to the City, and shall be primary and not
contributing to any other insurance or self-insurance maintained by the City.
Organization shall notify the City in writing within five (5) days after any
insurance required herein has been voided by the insurer or cancelled by the
insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization shall, within thirty (30) days prior to expiration of this insurance,

furnish to the City certificates of insurance and endorsements evidencing
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renewal of the insurance. The City reserves the right to require complete
certified copies of all policies of Organization and Organization’s contractors and
subcontractors, at any time. Organization shall make available to the City's Risk
Manager or his/her designee during normal business hours all books, records
and other information relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City's Risk Manager or his/her
designee. Not more frequently than once a year, the City's Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall provide reports as required by the City
and HUD and as required in this Contract and applicable laws and regulations.

B. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs
for services pursuant to 24 CFR Part 582, and except as described in Section
11.C. below, Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

2. In connection with costs of services hereunder, engage

in the following conduct:
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(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3. In the portion of the facility used for services assisted in
whole or in part under this Contract or in which services are provided that
are assisted under this Contract, contain sectarian religious symbols or
decorations.

C. Organizations that are religious or faith-based are eligible,

on the same basis as any other organization, to participate in the Shelter Plus

Care program. However, an organization that participates in a HUD funded

program shall comply with the following provisions if it is deemed to be a

religious or faith-based organization.

LT:bg A12-01093

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

2. A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may
10
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continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

- facilities to provide HUD funded services, without removing religious art,

icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents. |

3. A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

4, HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded

improvements. Disposition of real property after the term of the grant, or.

11
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any change in use of the property during the term of the grant, is subject to

government-wide regulations governing real property dispositions.

D. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identifiéd in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.

E. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.

F. Organization shall execute a Certification Regarding
Lobbying in the form shown on Attachment "H".

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget and
requests for changes to Organization’s application for grant funds.

Section 14. All notices given under this Contract shall be in writing and
personally delivered or deposited fn the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815, Attn:

Homeless Services Officer, and to Organization at the address first stated above. Notice

12
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shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 16. Either party shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the other
party. If either party terminates this Contract, all funds held by Organization under this
Contract which have not been spent on the date of termination shall be returned to the
City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 18. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract. |

Section 19. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 20. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 21. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

i
I

I
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IN WITNESS WHEREOQF, the parties have executed this document with all

formalities required by law as of the date first stated above.

MENTAL HEALTH AMERICA OF LOS
ANGELES, a California nonprofit
Qration

é;/f/ 2012 By / &%/EZ
]duiﬂ/ ﬁrfgﬁient

Type or Print Name

, 2012 By

Secretary

Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal
corporation

C . ( "“2 2012 By Qﬁ‘@/ﬁmsismm City Manager |

i EXECUTED PURSUA

g’/ City Manager TO SECTION 301
_ THE CITY CHARTE
“City”

Approved as to form on é///l/ , 2012.

ROBERT E. SHANNON;, City Attorney
By ‘ ‘
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Attachment “A”



City of Long Beach - Shelter Plus Care Program

2011 SPC
Scope of Work
Agency: Mental Health America of Los Angeles SPC 95/00
HUD Grant: CA0646C9D061104 CLB Contract:

Program Objective: Since its first Shelter Plus Care application in the City of Long Beach in
1995, Mental Health America of Los Angeles (MHALA) has, on behalf of the grantee, the City
of Long Beach, administered the Shelter Plus Care Tenant-based Rental Assistance grant for
37 (thirty-seven) scattered units within the City of Long Beach. MHALA's Village ISA
(Integrated Services Agency), located in downtown area of the City of Long Beach, commits to
providing comprehensive supportive services for the target population, homeless adults with
severe and persistent mental illness, most meet HUD definition of Chronic Homelessness.

Outcomes/Performance Measures

Universe # Target # Target %

Persons remaining in permanent housing as

of the end of the operating year or exiting to o
1 permanent housing (subsidized or 37 28 76%

unsubsidized) during the operating year.

Persons age 18 and older who maintained or

increased their total income (from all 0
3 sources) as of the end of the operating year 37 24 65%

or program exit.

Program Participants have increase in " 0
4 educational/vocational skills at exit. 37 3 8%
5 |HMIS Data Quality; Reduce Null data values 370 18 5%

Note: Universe number reflects project participant chart PIT
HMIS - Universe number is established by multiplying the number of adult (in families and singles) and children as program
participants x 10 data elements for each client record.
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EXHIBIT 1

Codified Shelter Plus Care Program Regulation

S+C is subject to the changes made by
the Homeless Definition Rule that is at
the end of this Rule,

PART 582-SHELTER PLUS CARE
Subpart A-General

Sec.
582.1 Purpose and scope
582.5 Definitions.,

Subpart B-Assistance Provided
582.100 Program component descriptions.
582.105 Rental assistance amounts and payments,
582,110 Matching requirements.

562.115 Limitations on assistance.
582.120 Consolidated plan.

Subpart C-Application and Grant Award

582.200 Application and grant award,
582.230 Environmental review

www hud.gov

24 CFR Ch. V (4-1-09 Edition)
Subpart D-Program Requirements

582.300 General operation.

582.305 Housing quality standards; rent
reasonableness,

562,310 Resident rent,

582,315 Occupancy agreements.

582.320 Termination of assistance to
participants,

582.325 Outreach activities,

582,330 Nondiscrimination and equal
opportunity requirements,

582.335 Displacement, relocation, and real
property acquisition.

582.340 Other Federal requirements,

Subpart E-Administration

582.400 Grant agreement,

582,405 Program changes.

582.410 Obligation and deobligation of funds.
AUTHORITY: 42 U.S.C, 3535(d) and 11403-

11407b.
SOURCE: 58 FR 13892, Mar. 15, 1993, unless

otherwise noted,

Subpart A-General
§ 582,1 Purpose and scope.

(a) General. The Shelter Plus Care program
(S+C) is authorized by title IV, subtitle F, of the
Stewart B. McKinney Homeless Assistance Act
(the McKinney Act) (42 U.S.C. 11403- 11407b).
S+C is designed to link rental assistance to
supportive services for hard-to-serve homeless
persons with disabilities (primarily those who
are seriously mentally ill; have chronic problems
with alcohol, drugs, or both; or have acquired
immunodeficiency syndrome (AIDS) and related
diseases) and their families. The program
provides grants to be used for rental assistance
for permanent housing for homeless persons
with disabilities. Rental assistance grants must
be matched in the aggregate by supportive
services that are equal in value to the amount
of rental assistance and appropriate to the
needs of the population to be served. Recipients
are chosen on a competitive basis nationwide,

(b) Components. Rental assistance is
provided through four components described in
§ 562.100. Applicants may apply for assistance
under any one of the four components, or a

combination,
(58 FR 13892, Mar. 15, 1993, as amended at 61 FR 5] 169, Sept. 30,

1996]
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§ 582.5 Definitions,

The terms Fair Market Rent (FMR), HUD,
Public Housing Agency (PHA), Indian Housing
Authority (IHA), and Secretary are defined in 24
CFR part 5.

As used in this part:

Acquired immunodeficiency syndrome
(AIDS) and related diseases has the meaning
given in section 853 of the AIDS Housing
Opportunity Act (42 U.S.C. 12902),

Applicant has the meaning given in section
462 of the McKinney Act (42 U.S.C. 11403g).

Eligible person means a homeless person
with disabilities (primarily persons who are
seriously mentally ill; have chronic problems
with alcohol, drugs, or both; or have AIDS and
related diseases) and, if also homeless, the
family of such a person, To be eligible for
assistance, persons must be very fow income,
except that low-income individuals may be
assisted under the SRO component in
accordance with 24 CFR 813.105(b),

Homeless or homeless individual has the
meaning glven in section 103 of the McKinney
Act (42 U.S.C. 11302).

Indian tribe has the meaning given in
section 102 of the Housing and Community
Development Act of 1974 (42 U.S.C. 5302).

Low-income means an annual income not in
excess of 80 percent of the median income for
the area, as determined by HUD. HUD may
establish income limits higher or lower than 80
percent of the median income for the area on
the basis of its finding that such variations are
necessary because of the prevailing levels of
construction costs or unusually high or low
family incomes,

Nonprofit organization has the meaning
given in section 104 of the Cranston-Gonzalez
National Affordable Housing Act (42 U.S.C,
12704). The term nonprofit organization also
includes a community mental health center
established as a public nonprofit organization,

Participant means an eligible person who
has been selected to participate in S+C.

Person with disabiiities means a household
composed of one or more persang at least one
of whom is an adult who has a disability.

§ 582.5

(1) A person shall be considered to have a
disability if such person has a physical, mental,
or emotional impairment which is expected to
be of long-continued and indefinite duration;
substantially impedes his or her ability to live
independently; and is of such a nature that such
ability could be improved by more suitable
housing conditions.

(2) A person will also be considered to
have a disability if he or she has a
developmental disability, which is a severe,
chronic disability that-

(i) Is attributable to a mental or physical
impairment or combination of mental and
physical impairments;

(if) Is manifested before the person attains
age 22,

(iiiy  Is likely to continue indefinitely;

(iv) Results in substantial functional
limitations in three or more of the following
areas of majot life activity:

(A) Self-care;

(B) Receptive and expressive language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living; and

(G) Economic self-sufficiency; and

(v) Reflects the person's need for a
combination and sequence of special,
interdisciplinary, or generic care, treatment, or
other services which are of lifelong or extended
duration and are individually planned and
coordinated,

(3) Notwithstanding the preceding
provisions of this definition, the term person
with disabilities inclucles, except in the case of
the SRO component, two or more persons with
disabilities living together, one or more such
persons living with another person who is
determined to be important to their care or
well-being, and the surviving member or
members of any household described in the first
sentence of this definition who were living, in a
unit assisted under this part, with the deceased
member of the household at the time of his or
her death. (In any event, with respect to the
surviving member or members of a household,
the right to rental assistance under this part will
terminate at the end of the grant period
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§ 582,100

under which the deceased member was a
patrticipant.)

Recipient means an applicant approved to
receive a 5+C grant,

Seriously mentally ill has the meaning given
in section 462 of the McKinney Act (42 U.S.C.
11403g).

Single room occupancy (SRO) housing
means a unit for occupancy by one person,
which need not but may contain food
preparation or sanitary facilities, or both.

Sponsor means a nonprofit organization
which owns or leases dwelling units and has
contracts with a recipient to make such units
avallable to eligible homeless persons and
receives rental assistance payments under the
SRA component,

State has the meaning given in section 462
of the McKinney Act (42 U.S.C. 11403g).
Supportive service provider, or service provider,
means a person or organization licensed or
otherwise qualified to provide supportive
services, elther for profit or not for profit,

Supportive services means assistance that-

(1) Addresses the special needs of eligible
persons; and

(2) Provides appropriate services or assists
such persons in obtaining appropriate services,
including health care, mental health treatment,
alcohol and other substance abuse services,
child care services, case management services,
counseling, supervision, education, job training,
and other services essential for achieving and
maintaining independent living.

(Inpatient acute hospital care does not qualify
as a supportive service. ).

Unit of general local government has the
meaning given in section 102 of the Housing
and Community Development Act of 1974 (42
U.S.C. 5302).

Very low-income means an annual income
not in excess of 50 percent of the median
income for the area, as determined by HUD,
with adjustments for smaller and larger families.
HUD may establish income limits higher or lower
than 50 percent of the median income for the
area on the basis of its finding that such
variations are

wwavhud.gov
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necessary because of unusually high or low

family incomes.
[61 FR 51169, Sept, 30, 1996; 62 FR 13539, Mar. 21, 1997)

Subpart B-Assistance Provided

§ 582.100 Program component descriptions.

(a) Tenant-based rental assistance (TRA).
Tenant-based rental assistance provides grants
for rental assistance which permit participants
to choose housing of an appropriate size in
which to reside. Participants retain the rental
assistance if they move, Where necessary to
facilitate the coordination of supportive services,
grant recipients may require participants to live
in a specific area for their entire period of
participation or in a specific structure for the
first year and in a specific area for the
remainder of their period of participation.
Recipients may not define the area in a way
that violates the Fair Housing Act or the
Rehabilitation Act of 1973, The term of the
grant between HUD and the grant recipient for
TRA is five years,”

(b) Project-based rental assistance (PRA).
Project-based rental assistance provides grants
for rental assistance to the owner of an existing
structure, where the owner agrees to lease the
subsidized units to participants. Participants do
not retain rental assistance if they move. Rental
subsidies are provided to the owner for a period
of either five or ten years. To qualify for ten
years of rental subsidies, the owner must
complete at least $3,000 of eligible
rehabilitation for each unit (inciuding the unit's
prorated share of work to be accomplished on
common areas or systems), to make the
structure decent, safe and sanitary. This
rehabilitation must be completed with in 12
months of the grant award.

(¢) Sponsor-based rental assistance (SRA).
Sponsor-based rental assistance provides grants
for rental assistance through contracts between
the grant recipient and sponsor organizations. A
sponsor may be a private, nonprofit
organization or a community mental health
agency established as a public nonprofit
organization. Participants reside in housing
owned or leased by

espanal.hud.gov Page 7
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the sponsor. The term of the grant between
HUD and the grant recipient for SRA is five
years,

(d) Moderate rehabllitation for single room
occupancy dwellings (SRO). (1) The SRO
component provides grants for rental assistance
in connection with the moderate rehabifitation
of single room occupancy housing units,
Resources to inltially fund the cost of
rehabllitating the dwellings must be obtained
from other sources. However, the rental
assistance covers operating expenses of the
rehabilitated SRO units occupied by homeless
persons, including debt service to retire the cost
of the moderate rehabilitation over a ten-year
period.

(2) SRO housing must be in need of
moderate rehabliitation and must meet the
requirements of 24 CER 882,803(a). Costs
associated with rehabilitation of common areas
may be included in the calculation of the cost
for assisted units based on the proportion of the
number of units to be assisted under this part to
the total number of units.

(3) SRO assistance may also be used for
efficiency units selected for rehabilitation under
this program, but the gross rent (contract rent
plus any utility allowance) for those units will be
no higher than for SRO units (i.e., 75 percent of
the 0-bedroom Moderate Rehabilitation Fair
Market Rent).

(4) The requirements regarding
maintenance, operation, and inspections
described in 24 CFR £82.806(b)(4) and
882.808(n) must be met.

(5) Governing regulations, Except where
there is a conflict with any requirement under
this part or where specifically provided, the SRO
component will be governed by the regulations
set forth in 24 CFR part 882, subpart H.

§ 582.105 Rental assistance amounts and
payments,

(a) Eligible activity. $+C grants may be
used for providing rental assistance for housing
occupied by participants in the program and
administrative costs as provided for in
paragraph (e) of this section, except that the
housing may not be currently receiving Federal
funding for rental assistance or operating costs
under other HUD programs. Recipients may
design a housing
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program that includes a range of housing types
with differing levels of supportive services,
Rental assistance may include security deposits
on units in an amount up to one month's rent.

(b) Amount of the grant. The amount of
the grant is based on the number and size of
units proposed by the applicant to be assisted
over the grant period. The grant amount is
calculated by multiplying the number of units
proposed times the applicable Fair Market Rent
(FMR) of each unit times the tarm of the grant,

(c) Payment of grant. (1) The grant
amount will be reserved for rental assistance
over the grant period. An applicant's grant
request is an estimate of the amount needed for
rental assistance. Reciplents will make draws
from the reserved amount to pay the actual
costs of rental assistance for program
participants. For TRA, on demonstration of
need, up to 25 percent of the total rental
assistance awarded may be spent in any one of
the five years, or a higher percentage if
approved by HUD, where the applicant provides
evidence satisfactory to HUD that it is financially
committed to providing the housing assistance
described in the application for the full five-year
period,

(2) A recipient must serve at least as many
participants as shown in its application. Where
the grant amount reserved for rental assistance
over the grant petiod exceeds the amount that
will be needed to pay the actual costs of rental
assistance, due to such factor as contract rents
being lower than FMRs and participants are
being able to pay a portion of the rent,
recipients may use the remaining funds for the
costs of administering the housing assistance,
as described in paragraph (&) of this section, for
damage to property, as described in paragraph
(f) of this saction, for covering the costs of rent
increases, or for serving a great number of
patticipants.

(d) Vacancies. (1) If a unit assisted under
this part is vacated before the expiration of the
occupancy agreement described in § 582.315 of
this part, the assistance for the unit may
continue for a maximum of 30 days from the
end of the month in which the unit was vacated,
unless occupied by another eligible person. No
additional assistance
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will be paid until the unit is occupied by another
eligible person.

(2) As used in this paragraph (d), the term
"vacate" does not include brief periods of
inpatient care, not to exceed 90 days for each
occurrence,

(e) Administrative costs, (1) Up to eight
percent of the grant amount may be used to
pay the costs of administering the housing
assistance. Recipients may contract with
another entity approved by HUD to administer
the housing assistance,

(2) Eligible administrative activities include
processing rental payments to landlords,
examining participant income and family
composition, providing housing information and
assistance, inspecting units for compliance with
housing quality standards, and receiving into
the program new participants, This
administrative allowance does not include the
cost of administering the supportive services or
the grant (e.g., costs of preparing the
application, reports or audits required by HUD),
which are not eligible activities under a S+C
grant,

(f) Property damage. Recipients may use
grant funds in an amount up to one month's
rent to pay for any damage to housing due to

the action of a participant.
{58 FR 13892, Mar. 15, 1993, as amended at 61 FR 51170, Sept. 30,
1996

§ 582,110 Matching requirements,

(a) Matching rental assistance with
supportive services. (1) To qualify for rental
assistance grants, an applicant must certify that
it will provide or ensure the provision of
supportive services, including funding the
services itself if the planned resources do not
become avallable for any reason, appropriate to
the needs of the population being served, and
at least equal in value to the aggregate amount
of rental assistance funded by HUD. The
supportive services may be newly created for
the program or already in operation, and may
be provided or funded by other Federal, State,
local, or private programs in accordance with 42
U.S.C. 11403b. This statute provides that a
recipient may use funds from any source,
including any other Federal source (but
excluding the specific statutory subtitle from
which 5+C

24 CFR Ch. V (4-1-09 Edition)

funds are provided), as well as State, local, and
private sources, provided that funds from the
other source are not statutorily prohibited to be
used as a match,

(2) Only services that are provided after
the execution of the grant agreement may
count toward the match.

(3) Itis the responsibility of the recipient to
ensure that any funds or services used to satisfy
the matching requirements of this section are
eligible under the laws governing the funds or
services to be used as matching funds or
services for a grant awarded under this
program.,

(b) Avallability to participants. Recipients
must give reasonable assurances that
supportive services will be available to
participants for the entire term of the rental
assistance. The value of the services provided to
a participant, however, does not have to equal
the amount of rental assistance provided that
participant, nor does the value have to be equal
to the amount of rental assistance on a
year-to-year basis,

(c) Caleulating the value of supportive
services. In calculating the amount of the
matching supportive services, applicants may
count:

(1) salaries paid to staff of the recipient to
provide supportive services to S+C participants;

(2) The value of supportive services
provided by other persons or organizations to
5+C participants;

(3) The value of time and services
contributed by volunteers at the rate of $10.00
an hour, except for donated professional
services which may be counted at the
customary charge for the service provided
(professional services are services ordinarily
performed by donors for payment, such as the
services of health professionals, that are
equivalent to the services they provide in their
occupations);

(4) The value of any lease on a building
used for the provision of supportive services,
provided the value included in the match is no
more than the prorated share used for the
program,; and

(5) The cost of outreach activities, as

described in § 582.325(a) of this part.
[58 FR 13892, Mar. 15, 1993, as amended at 73 FR 75325, Dec. 11,

2008)
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§ 582.115 Limitations on assistance.

(&) Current occupants. Current occupants -
of the real property are not eligible for
assistance under this part. However, as
described in § 582,335, persons displaced as a
direct result of acquisition, rehabilltation, or
demolition for a project under the S+C program
are eligible for and must be provided relocation
assistance at Uniform Relocation Act levels,

(b) Amoaunt of assistance provided within a
jurisdiction, HUD will limit the amount of
assistance provided within the jurisdiction of
any one unit of local government to no more
than 10 percent of the amount avallable.

(¢) Faith-based activities. (1) Organizations
that are religious or falth-based are eligible, on
the same basis as any other organization, to
participate in the S+C program. Neither the
Federal government nor a State or local
government recelving funds under S+C
programs shalf discriminate against an
organization on the basis of the organization's
religious character or affiliation.

(2) Organizations that are directly funded
under the S+C program may not engage in
inherently religious activities, such as worship,
religious instruction, or proselytization as part of
the programs or services funded under this part.
If an organization conducts such activities, the
activities must be offered separately, in time or
location, from the programs or setvices funded
under this part, and participation must be
voluntary for the beneficiaries of the
HUD-funded programs or services,

(3} A religious organization that
participates in the S+C program will retain its
independence from Federal, State, and local
governments, and may continue to carry out its
mission, including the definition, practice and
expression of its religious beliefs, provided that
it does not use direct S+C funds to support any
inherently religious activities, such as waorship,
religious instruction, or proselytization. Among
other things, faith-based organizations may use
space in their facilities to provide S+C-funded
services, without removing religious art, icons,
scriptures, or other relfigious symbols, In
addition, an S+C-funded religious organization
retains its authority over

wwiv hud gov
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Its internal governance, and it may retain
religious terms in its organization's name, select
its board members on a religious basis, and
include religious references in Its organization's
mission statements and other governing
documents,

(4) An organization that participates in the
5+C program shall not, in providing program
assistance, discriminate against a program
beneficiary or prospective ptogram beneficiary
on the basis of religion or religious belief,

(5) If a State ot local government
voluntarily contributes its own funds to
supplement federally funded activities, the State
or local government has the option to segregate
the Federal funds or commingle them. However,
if the funds are commingled, this section applies
to all of the commingled funds.

(d) Maintenance of effort. No assistance
received under this part (or any State or local
government funds used to supplement this
assistance) may be used to replace funds
provided under any State or local government
assistance programs previously used, or
designated for use, to assist persons with
disabilities, homeless persons, ot hometess
persons with disabilities,

[58 FR 13892, Mar. 15, 1993, as amended at 68 FR 56407, Sept. 30,
2003]

§ 582,120 Consolidated plan.

(a) Applicants that are States or units of
general local government. The applicant must
have a HUD-approved complete or abbreviated
consolidated plan, in accordance with 24 CFR
part 91, and must submit a certification that the
application for funding is consistent with the
HUD-approved consolidated plan. Funded
applicants must certify in a grant agreement
that they are following the HUD-approved
consolidated plan. If the applicant is a State,
and the project will be located in a unit of
general local government that is required to
have, or has, a complete consolidated plan, or
that is applying for Shelter Plus Care assistance
under the same Notice of Fund Availability
(NOFA) and will have an abbreviated
consolidated plan with respect to that
application, the State also must submit a
certification by the unit of general local
government that the State's application is
consistent with the unit
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of general local government's HUD-approved
consolidated plan.

(b) Applicants that are not States or units
of general local government. The applicant must
submit a certification by the jurisdiction in which
the proposed project will be located that the
jurisdiction is following its HUD-approved
consolidated plan and the applicant's application
for funding is consistent with the jurisdiction's
HUD-approved consolidated plan. The
certification must be made by the unit of
general local government or the State, in
accordance with the consistency certification
pravisions of the consolidated plan regulations,
24 CFR part 91, subpart F.

(c) Indian tribes and the Insular Areas of
Guam, the U.S. Virgin Islands, American Samoa,
and the Northern Mariana Islands. These
entities are not required to have a consolidated
plan or to make consolidated plan certifications,
An application by an Indian tribe or other
applicant for a project that will be located on a
reservation of an Indian tribe will not require a
certification by the tribe or the State, However,
where an Indian tribe is the applicant for a
project that will not be located on a reservation,
the requirement for a certification under
paragraph (b) of this section will apply.

(d) Timing of consolidated plan certification
submissions. Unless otherwise set forth in the
NOFA, the required certification that the
application for funding is consistent with the
HUD-approved consolidated plan must be
submitted by the funding application submission
deadline announced in the NOFA.

[60 FR 16379, Mar. 30, 1995)

Subpart C-Application and Grant
Award

§ 582,200 Appilication and grant award.

(a) Review. When funds are made
available for assistance, HUD will publish a
notice of fund availability in the FEDERAL
REGISTER in accordance with the requirements
of 24 CFR part 4. Applications will be reviewed
and screened in accordance with the guidelines,
rating criteria and procedures published in the

notice,
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(b) Rating criteria. HUD will award funds
based on the criteria specified in section
455(a)(1) through (8) of the McKinney Act (42
U.S.C. 11403d(1)- 11403d(8)) and on the
following criteria authorized by section
455(a)(9) of the McKinney Act (42 U.S.C.
11403d(9)):

(1) The extent to which the applicant has
demonstrated coordination with other Federal,
State, local, private and other entities serving
homeless persons in the planning and operation
of the project, to the extent practicable;

(2) Extent to which the project targets
homeless persons living in emergency shelters,
supportive housing for homeless persons, or in
places not designed for, or ordinarily used as, a
regular sleeping accommodation for human
beings;

(3) Quality of the project; and

(4) Extent to which the program will serve
homeless persons who are seriously mentally ill,
have chronic alcohol and/or drug abuse
problems, or have AIDS and related diseases.

(Approved by the Office of Management and Budget under control

number 2506-0118)
[61 FR 51170, Sept. 30, 1996]

§ 582.230 Environmental review,

(a) Activities under this part are subject to
HUD environmental regulations in part 58 of this
title, except that HUD will perform an
environmental review in accordance with part
50 of this title prior to its approval of any
conditionally selected applications from PHAs for
Fiscal Year 2000 and prior years for other than
the SRO component. For activities under a grant
to a PHA that generally would be subject to
review under part 58, HUD may make a finding
in accordance with § 58.11(d) and may Itself
perform the environmental review under the
provisions of part 50 of this title if the recipient
PHA objects in writing to the responsible entity's
performing the review under part 58,
Irrespective of whether the responsible entity in
accord with part 58 (or HUD in accord with part
50) performs the environmenta! review, the
recipient shall supply all available, relevant
information necessary for the responsible entity
(or HUD, if applicable) to perform for each
property any environmental review required by
this part.
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The recipient also shall carry out mitigating
measures required by the responsible entity (or
HUD, if applicable) or select alternate eligible
property. HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement (EIS).

(b) The recipient, its project partners and
their contractors may not acquire, rehabilitate,
convert, lease, repair, dispose of, demalish, or
construct property for a project under this part,
or commit or expend HUD or local funds for
such eligible activities under this part, until the
responsible entlty (as defined in § 58.2 of this
title) has completed the environmental review
procedures requited by part 58 and the
environmental certification and RROF have been
approved ot HUD has performed an
environmental review under part 50 and the
recipient has received HUD approval of the
property. HUD will not release grant funds if the
recipient or any other party commits grant
funds (i.e., incurs any costs or expenditures to
be paid or reimbursed with such funds) before
the recipient submits and HUD approves its
RROF (where such submission is required),

[68 FR 56130, Sept, 29, 2003}

Subpart D-Program Requirements

§ 582.300 General operation.

(a) Participation of homeless individuals.
(1) Each recipient must provide for the
consultation and participation of not fess than
one homeless individual or formerly homeless
individual on the board of directors or other
equivalent policy-making entity of the recipient,
to the extent that the entity considers and
makes policies and decisions regarding any
housing assisted under this part or services for
the participants. This requirement is walved if
the applicant is unable to meet the requirement
and presenits a plan, which HUD approves, to
otherwise consult with homeless or formerly
homeless individuals in considering and making
such policies and decisions. Participatior by
such an individual who also is a patticipant
under the program does not constitute a conflict
of interest under § 582.340(b) of this part,
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(2} To the maximum extent practicabie,
each recipient must involve homeless individuals
and families, through employment, volunteer
services, or otherwise, in constructing or
rehabilitating housing assisted under this part
and in providing supportive services required
under § 582,215 of this part,

(b) Ongoing assessment of housing and
supportive services, Each recipient of assistance
must conduct an ongoing assessment of the
housing assistance and supportive setvices
required by the participants, and make
adjustments as appropriate,

(c) Adequate suppartive services. Each
recipient must assure that adequate supportive
services are available to participants in the
program.

(d) Records and reports, (1) Each recipient
must keep any records and, within the
timeframe required, make any reports (including
those pertaining to race, ethnicity, gender, and
disability status data) that HUD may require,

(2) Each recipient must keep on file, and
make available to the public on request, a
description of the procedures used to select
sponsors under the SRA component and
buildings under the SRO, SRA, and PRA
components,

(3) Each recipient must develop, and make
available to the public upon request, its
procedures for managing the rental housing
assistance funds provided by HUD. At a
minimum, such procedures must describe how
units will be identified and selected ; how the
responsibility for inspections will be handled;
the process for deciding which unit a participant
will accupy; how participants will be placed in,
or assisted in finding appropriate housing; how
rent calculations will be made and the amount
of rental assistance payments determined; and
what safeguards will be used to prevent the
misuse of funds,

(Approved by the Office of Mahagement and Budget under control
number 2506-0118)
58 FR 13892, Mar. 15, 1993, as amended at 61 FR 51171, Sept. 30,

1996])

§ 582.305 Housing quality standards;
rent reasonableness,

(a) Housing quality standards. Housing
assisted under this part must meet the
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applicable housing quality standards (HQS5)
under § 982.401 of this title-except that §
982.401(j) of this title does not apply and
instead part 35, subparts A, B, K and R of this
title apply-and, for SRO under § 882.803(b) of
this title. Before any assistance will be provided
on behalf of a participant, the recipient, or
another entity acting on behalf of the recipient
(other than the owner of the housing), must
physically inspect each unit to assure that the
unit meets the HQS. Assistance will not be
pravided for units that fail to meet the HQS,
unless the owner corrects any deficiencies
within 30 days from the date of the lease
agreement and the recipient verifies that all
deficiencies have been corrected. Recipients
must also inspect all units at least annually
during the grant period to ensure that the units
continue to meet the HQS.

(b) Rent reasonableness. HUD will only
provide assistance for a unit for which the rent
is reasonable. For TRA, PRA, and SRA, it is the
responsibility of the recipient to determine
whether the rent charged for the unit receiving
rental assistance is reasonable in relation to
rents being charged for comparable unassisted
units, taking into account the location, size,
type, quality, amenities, facilities, and
management and maintenance of each unit, as
well as not in excess of rents currently being
charged by the same owner for comparable
unassisted units. For SRQ, rents are calculated
in accordance with 24 CFR 882.805(g).

(56 FR 13892, Mar. 15, 1993, as amended at 61 FR 51171, Sept. 30,
1996; 64 FR 50226, Sept. 15, 1999]

§ 582,310 Resident rent.

(a) Amount of rent. Each participant must
pay rent in accordance with section 3(a)(1) of
the U.5. Housing Act of 1937 (42 U.S.C.
1437a(a)(1)), except that in determining the
rent of a person occupying an intermediate care
facility assisted under title XIX of the Social
Security Adt, the gross income of this person is
the same as if the person were being assisted
under title XVI of the Social Security Act,

(b) Calculating income. (1) Income of
participants must be calculated in accordance
with 24 CFR 5.609 and 24 CFR 5.611(a).

www had. pov
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(2) Recipients must examine a participant's
income Initially, and at least annually thereafter,
to determine the amount of rent payable by the
participant. Adjustments to a participant's rental
payment must be made as necessary.

(3) As a condition of participation in the
program, each participant must agree to supply
the information or documentation necessary to
verify the participant's income. Participants must
provide the recipient information at any time
regarding changes in income or other
circumstances that may result in changes to a
participant's rental payment,

[66 FR 6225, Jan. 19, 2001]

§ 582,315 Occupancy agreements,

(a) Initial occupancy agreement,
Participants must enter into an occupancy
agreement for a term of at least one month,
The occupancy agreement must be
automatically renewable upon expiration, except
on prior notice by either party.

(b) Terms of agreement. In addition to
standard lease provisions, the occupancy
agreement may also include a provision
requiring the participant to take part in the
supportive services provided through the
program as a condition of continued occupancy,

§ 582.320 Termination of assistance to
participants,

(a) Termination of assistance. The recipient
may terminate assistance to a participant who
violates program requirements or conditions of
occupancy. Recipients must exercise judgment
and examine all extenuating circumstances in
determining when violations are serious enough
to warrant termination, so that a participant's
assistance is terminated only in the most severe
cases. Recipients are not prohibited from
resuming assistance to a participant whose
assistance has been terminated,

(b} Due process. In terminating assistance
to a participant, the recipient must provide a
formal process that recognizes the rights of
individuals receiving assistance to due process
of law. This process, at a minimum, must
consist of;

espanolhud. gov
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(1) Written notice to the participant
containing a clear statement of the reasons for
termination;

(2) A review of the decision, in which the
participant is given the opportunity to present
written or oral objections before a person other
than the person (or a subordinate of that
person) who made or approved the termination
decision; and

(3) Prompt written notice of the final
decision to the participant.

§ 582.325 Outreach activities,

Recipients must use their best efforts to
ensure that eligible hard-to-reach persons are
served by S+C. Recipients are expected to make
sustained efforts to engage eligible persons so
that they may be brought into the program,
Outreach should be primarlly directed toward
eligible persons who have a nighttime residence
that is an emergency shelter or a public or
private place not designed for, or ardinarily
used as, a regular sleeping accormnmodation for
human beings (e.g., persons living in cars,
streets, and parks). Outreach activities are
considered to be a supportive service, and the
value of such activities that occur after the
execution of the grant agreement may be
included in meeting the matching requirement.

§ 582.230 Nondiscrimination and equal
opportunity requirements,

(a) General. Recipients may establish a
preference as part of their admissions
procedures for one or more of the statutorily
targeted populations (i.e., seriously mentally ill,
alcohol or substance abusers, or persons with
AIDS and related diseases), However, other
eligible disabled homeless persons must be
considered for housing designed for the target
population unless the recipient can demonstrate
that there is sufficient demand by the target
population for the units, and other eligible
disabled homeless persons would not benefit
from the primary supportive services provided.

(b) Compliance with requirements. (1) In
addition to the nondiscrimination and equal
opportunity requirements set forth in 24 CER
part 5, recipients serving a designated
population of

www hud.gov
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homeless persons must, within the designated
population, comply with the prohibitions against
discrimination against handicapped individuals
under section 503 of the Rehabilitation Act of
1973 (29 U.5.C. 794) and implementing
regulations at 41 CFR chapter 60-741,

(2) The nondiscrimination and equal
opportunity requirements set forth at part 5 of
this title are modified as follows:

(i) The Indian Civil Rights Act (25

U.5.C, 1301 et seq.) applies to tribes when they
exercise their powers of self-government, and
to IHAs when established by the exercise of
such powers. When an IHA is established under
State law, the applicability of the Indian Civil
Rights Act will be determined on a case-by-case
basis. Projects subject to the Indian Civil Rights
Act must be developed and operated in
compliance with Its provisions and all
implementing HUD requirements, instead of title
VI and the Fair Housing Act and their
implementing regulations.

(i) [Reserved]

(c) Affirmative outreach, ( 1) If the
procedures that the recipient intends to use to
make known the availabllity of the program are
unlikely to reach persons of any particular race,
color, religion, sex, age, national origin, familial
status, or handicap who may qualify for
assistance, the recipient must establish
additional procedures that will ensure that
interested persons can obtain information
concerning the assistance,

(2) The recipient must adopt procedures to
make available information on the existence and
locations of facilities and services that are
accessible to persons with a handicap and
maintain evidence of implementation of the
procedures.

(d) The accessibility reguirements,
reasonable modification, and accommodation
requirements of the Fair Housing Act and of
section 504 of the Rehabilitation Act of 1973, as
amended.

(58 FR 13892, Mar. 15, 1993, as amended at 61 FR 5210, Feb. 9,
1996)
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§ 582.335 Displacement, relocation, and
real property acquisition,

(a) Minimizing displacement, Consistent
with the other goals and objectives of this part,
recipients must assure that they have taken all
reasonable steps to minimize the displacement
of persons (families, individuals, businesses,
nonprofit organizations, and farms) as a result
of supportive housing assisted under this part.

(b) Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be provided
relocation assistance at the levels described in,
and in accordance with, the requirements of the
Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA) (42 U.5.C.
4601-4655) and implementing regulations at 49
CFR part 24,

(c) Real property acquisition requirements.
The acquisition of real property for supportive
housing is subject to the URA and the
requirements described in 49 CFR part 24,
subpart B.

(d) Responsibility of recipient. (1) The
recipient must certify (i.e., provide assurance of.
compliance) that it wilt comply with the URA,
the regulations at 49 CFR part 24, and the
requirements of this section, and must ensure
such compliance notwithstanding any third
party's contractual obligation to the recipient to
comply with these provisions.

(2) The cost of required relocation
assistance is an eligible project cost in the same
manner and to the same extent as other project
costs. Such costs also may be paid for with local
public funds or funds available from other
SOurces.

(3) The recipient must maintain records in
sufficient detail to demonstrate compliance with
provisions of this section.

(e) Appeals. A person who disagrees with
the recipient's determination concerning
whether the person qualifies as a "displaced
person,” or the amount of relocation assistance
for which the person is eligible, may file a
written appeal of that determination with the
recipient. A low-income person who is
dissatisfied with the recipient's determination on
his or her appeal may submit & written request
for review of that determination to the HUD

field office.
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(f) Definition of displaced person, (1) For
purposes of this section, the term "displaced
person” means a person (family, individual,
business, nonprofit organization, or farm) that
moves from real property, or moves personal
property from real property permanently as a
direct result of acquisition, rehabilitation, or
demolition for supportive housing project
assisted under this part. The term "displaced
person” includes, but may not be limited to:

(I) A person that moves permanently from
the real property after the property owner (or
person in control of the site) issues a vacate
naotice or refuses to renew an expiring lease, if
the move occurs on or after;

(A) The date that the recipient submits to
HUD an application for assistance that is later
approved and funded, if the recipient has
control of the project site; or

(B) The date that the recipient obtains
control of the project site, If such control is
obtained after the submission of the application
to HUD.

(i) Any person, including a person who
moves before the date described in paragraph
(A(1)(I) of this section, if the recipient or HUD
determines that the displacement resulted
directly from acquisition, rehabilitation, or
demoilition for the assisted project.

(iif) A tenant-occupant of a dwelling unit
who moves permanently from the
building/complex on or after the date of the
“initiation of negotiations" (see paragraph (g) of
this section) if the move occurs before the
tenant has been provided written notice offering
him or her the opportunity to lease and cccupy
a suitable, decent, safe and sanitary dwelling in
the same building/ complex, under reasonable
terms and conditions, upon completion of the
project. Such reasonable terms and conditions
must include a monthly rent and estimated
average monthty utility costs that do not exceed
the greater of:

(A) The tenant's monthly rent before the
initiation of negotiations and estimated average
utility costs, or

(B) 30 percent of gross household income.
If the initial rent is at or near the maximum,
there must be a reasonable
basis for concluding at the time
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the project is initiated that future rent increases
will be modest,

(iv) A tenant of a dwelling who is required
to relocate temporarily, but does not return to
the building/complex, if either:

(A) A tenant is not offered payment for all
reasonable out-of-pocket expenses incurred in
connection with the temporary relocation, or

(B) Other conditions of the temporary
refocation are not reasonable.

(v) Atenantofa dwelling who moveas from
the building/complex permanently after he or
she has been required to move to another unit
in the same building/complex, if either:

(A) The tenant is not offered
reimbursement for all reasonable out-of-pocket
expenses incurred In connection with the move;
or

(B) Other conditions of the move are not
reasonable,

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, a persot does
not qualify as a "displaced person" (and is not
eligible for refocation assistance under the URA
or this section), if:

(1) The person has been evicted for serious
or repeated violation of the tarms and
conditions of the lease or occupancy agreement,
violation of applicable Federal, State, or local or
tribal law, or other good cause, and HUD
determines that the eviction was not undertaken
for the purpose of evading the obligation to
provide relocation assistance;

(i) The person moved into the property
after the submission of the application and,
before signing a lease and commencing
occupancy, was provided written notice of the
project, its possible impact on the person (e.g.,
the person may be displaced, temporarily
relocated, or suffer a rent increase) and the fact
that the person would not qualify as a
"displaced person” (or for any assistance
provided under this section), if the project is
approved;

(iit)  The person is ineligible under 49 CFR
24.2(g)(2); or

(iv) HUD determines that the person was
not displaced as a direct result of acquisition,
rehabilitation, or demolition for the project.

(3) The recipient may request, at any time,
HUD's determination of whether

www hid gov
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a displacement is or would be covered under
this section,

(g) Definition of initiation of negotiations.
For purposes of determining the formula for
computing the replacement housing assistance
to be provided to a residential tenant displaced
as a direct result of privately undertaken
rehabilitation, demolition, or acquisition of the
real property, the term "initiation of
negotiations” means the execution of the
agreement between the recipient and HUD, or
selection of the project site, if later,

§ 582.340 Other Federal requirements.

In addition to the Federal requitements set forth
in 24 CFR part 5, the following requirements
apply to this program:

(a) OMB Circulars.1 (1) The policies,
guidelines, and requirements of OMB Circular
No. A-87 (Cost Principles Applicable to Grants,
Contracts and Other Agreements with State and
Local Governments) and 24 CFR part 85 apply
to the acceptance and use of assistance under
the program by governmental entities, and OMB
Circular Nos. A-110 (Grants and Cooperative
Agreements with Institutions of Higher
Education, Hospitals, and Other Nonprofit
Organizations) and 24 CFR part 84 and A-122
(Cost Principles Applicable to Grants, Contracts
and Other Agreements with Nonprofit
Institutions) apply to the acceptance and use of
assistance by private nonprofit organizations,
except where inconsistent with provisions of the
McKinney Act, other Federal statutes, or this
part,

(2) The financial management systems
used by recipients under this program must
provide for audits in accordance with the
provisions of 24 CFR part 44. Private nonprofit
organizations who are subrecipients are subject
to the audit requirements of 24 CFR part 45,
HUD may perform or require additional audits as
it finds necessary or appropriate.

(b) Conflict of interest, (1) In addition to
the conflict of interest requirements

1 Coptes of OMB Circulars may be obtained from E.0.P. Publications,
room 2200, New Executive Office Buitding, Washington, DC 20503,
telephone (202) 395-7332. (This is not a toll-free number.) There 15
a fimit of two free copies.
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in 24 CFR part 85, no person whao is an
employee, agent, consultant, officer, or elected
or appointed official of the recipient and who
exerclses or has exercised any functions or
responsibilities with respect to assisted
activities, or who is in a position to participate in
a decisionmaking process or gain inside
information with regard to such activities, may
obtain a personal or financial interest or benefit
from the activity, or have an interest in any
contract, subcontract, or agreement with
respect thereto, or the proceeds thereunder,
gither for himself or herself or for those with
whom he or she has family or business ties,
during his or her tenure or for one year
thereafter. Participation by homeless individuals
who also are participants under the program in
policy or decisionmaking under § 582.300 of this
part does not constitute a conflict of interest.

(2) Upon the written request of the
recipient, HUD may grant an exception to the
provisions of paragraph (b)(1) of this section on
a case-by-case basis when it determine that the
exception will serve to further the purposes of
the program and the effective and efficient
administration of the recipient's project. An
exception may be considered only after the
recipient has provided the following:

(i) For States, units of general local
governments, PHAs and IHAs, a disclosure of
the nature of the confiict, accompanied by an
assurance that there has been public disclosure
of the conflict and a description of how the
public disclosure was made; and

(it) For all recipients, an opinion of the
recipient's attorney that the interest for which
the exception is sought would not violate State
or local law.

(3) In determining whether to grant a
requested exception after the recipient has
satisfactorily met the requirement of paragraph
{(b)(2) of this section, HUD will consider the
cumulative effect of the following factors, where
applicable: :

() Whether the exception would provide a
significant cost benefit or an essential degree of
expertise to the project which would otherwise
not be available;

(i) Whether the person affected is a
member of a group or class of eligible persons
and the exception will permit

wavw hud.gon
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such person to receive generally the same
interests or benefits as are being made available
or provided to the group or class;

(i)  Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking process
with respect to the specific assisted activity in
question;

(iv) Whether the interest or benefit was
present before the affected person was in a
position as described in paragraph (b)(1) of this
section;

(v) Whether undue hardship will result
either to the recipient or the person affected
when weighed against the public interest served
by avoiding the prohibited conflict; and

(vi) Any other relevant considerations.

[58 FR 13892, Mar. 15, 1993, as amended at 61 FR 5210, Feb, 9,
1996; 61 FR 51171, Sept. 30, 1996; 62 FR 13539, Mar. 21, 1997)

Subpart E~-Administration
§ 582,400 Grant agreement.

(a) General. The grant agreement will be
between HUD and the recipient. HUD will hold
the recipient responsible for the overall
administration of the program, including
overseeing any subrecipients or contractors.
Under the grant agreement, the recipient must
agree to operate the program in accordance
with the provisions of this part and other
applicable HUD regulations,

(b) Enforcement. HUD will enforce the
obligations in the grant agreement through such
action as may be necessary, including
recapturing assistance awarded under the

program,

§ 582.405 Program changes.

(a) Changes. HUD must approve, in writing, any
significant changes to an approved program.
Significant changes that require approval
include, but are not limited to, a change in
sponsor , a change in the project site for SRO or
PRA with rehabilitation projects, and a change
in the type of persons with disabilities to be
served. Depending on the nature of the change,
HUD may require a new certification of
consistency with the CHAS (see § 582.120).
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(b) Approval. Approval for such changes is
contingent upon the application ranking
remaining high enough to have been
competitively selected for funding in the year
the application was selected.

§ 582.410 Obligation and deobligation
of funds,

(a) Obligation of funds, When HUD and the
applicant execute a grant agreement, HUD will
obligate funds to cover the amount of the
approved grant, The recipient will be expected
to carry out the activities as proposed in the
application. After the initial obligation of funds,
HUD is under no obligation to make any upward
revisions to the grant amount for any approved
assistance,

(b) Deobfigation. (1) HUD may ceobligate
all or a portion of the approved grant amount if
such amount is not expended in a timely
manner, or the proposed housing for which
funding was approved or the supportive services
proposed in the application are not provided in
accordance with the approved application, the
requirements of this part, and other applicable
HUD regulations. The grant agreement may set
forth other circumstances under which funds
may be deobligated, and other sanctions may
be imposed.

(2) HUD may readvertise, in a notice of
fund avaifability, the availability of funds that
have been deobligated, or may reconsider
applications that were submitted in response to
the most recently published notice of fund
availability and select applications for funding
with the deobligated funds. Such selections
would be made in accordance with the selection
process described in § 582,220 of this part. Any
selections made using deobligated funds will be
subject to applicable appropriation act
requirements governing the use of deobligated
funding authority.

{Approved by the Office of Management and Budget under controf
number 2506-0118)
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The 2011 Amendments to the
Shelter Plus Care Codified Regulation

PART 582-SHELTER PLUS CARE
PROGRAM

3. The authority citation for 24 CFR part
582 continues to read as follows:

Authority: 42 U.S.C. 3535(d), and
11403-11407b.

4. In § 582.5, the definition of Homeless or
homeless individual" is removed, the definitions
of "Developmental disability" and "Homeless"
are added, and the definition of "Person with
disabilities" Is revised to read as follows:

§582.5 Definitions.

* ok ¥ X%

Developmental disability means, as defined
in section 102 of the Developmental Disabilities
Assistance and Bil! of Rights Act of 2000 (42
U.S.C. 15002);

(1) A severe, chronic disability of an individual
that-

(i) Is attributable to a mental or physical
impairment or combination of mental and
physical impairments;

(if) Is manifested before the individual
attains age 22;

(iif) Is likely to continue indefinitely;

(iv) Results in substantial functional
fimitations in three or more of the following
areas of major life activity:

(A) Self-care;
(B) Receptive and expressive language;
(C) Learning;,
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent living;
(G) Economic self-sufficiency; and

{v) Reflects the individual's need for a
combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms of
assistance that are of lifelong or extended
duration and are individually planned and
coordinated.

waww hud.go
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(2) An individual from birth to age 9, inclusive,
who has a substantial developmental delay or
specific congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more of the
criteria described in paragraphs (1)(i) through
{v) of the definition of "developmental disability"
in this section If the individual, without services
and supports, has a high probability of meeting
those criteria later in life,

% ¥ Xk

Homeless means:

(1) An individual or family who lacks a fixed,
regular, and adeguate nighttime residence,
meaning.

(i) An individual or famnily with a primary
nighttime residence that is a public or private
place not designed for or ordinarily used as a
regular sleeping accommodation for human
beings, including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(i) An individual or family living in a
supervised publicly or privately operated shelter
designated to provide temporary living
arrangements (inciuding congregate shelters,
transitional housing, and hotels and motels paid
for by charitable organizations or by federal,
state, or local government programs for
jow-income individuals); or

(i) An individual who is exiting an institution
where he or she resided for 90 days or less and
who resided in an emergency shelter or place
not meant for human habitation immediately
before
entering that institution;

(2) An individual or family who will imminently
lose their primary nighttime residence, provided
that;

(1) The primary nighttime residence will be
lost within 14 days of the date of application for
homeless assistance;

(ii) No subsequent residence has been
identified; and

(iti) The individual or family lacks the
resources or support networks, e.g., family,
friends, faith-based or other social networks,
needed to obtain other permanent housing;
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(3) Unaccompanied youth under 25 years of
age, or families with children arnd youth, who do
not otherwise qualify as homeless under this
definition, but who:

(1) Are defined as homealess under section
387 of the Runaway and Homeless Youth Act
(42 U.S.C. 5732a), section 637 of the Head
Start Act (42 U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994 (42 Us.C.
14043e-2), section 330(h) of the Public Health
service Act (42 U.S.C. 254b(h)), section 3 of the
Food and Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act of 1966
(42 U.S.C. 1786(b)), or section 725 of the
McKinney-Vento Homeless Assistance Act (42
U.S.C. 11434a);

(i) Have not had a lease, ownership
interest, or occupancy agreement in permanent
housing at any time during the 60 days
immediately preceding the date of application
for homelegs assistance;

(iiiy Have experienced persistent instability
as measured by two moves or more duting the
60-day period immediately preceding the date
of applying for homeless assistance; and

(iv) Can be expected to continue in such
status for an extended period of time because
of chronic disabilities; chronic physical health or
mental health conditions; substance addiction;
histories of domestic violence or childhood
abuse (including neglect); the presence of a
child or youth with a disability; or two or more
barriers to employment, which include the Jack
of a high school degree or General Education
Development (GED), fliiteracy, low English
proficiency, a history of incarceration or
detention for criminal activity, and a history of
unstable employment; or

(4) Any individual or family who:

(1) Is fleeing, or is attempting to flee,
domestic violence, dating violence, sexual
assault, stalking, or other dangerous or
life-threatening conditions that relate to
violence against the individual or a family
member, including a child, that has either taken
place within the individual's or family's primary
nighttime residence or has made the individual
or family afraid to return to their primary
nighttime residence;

(i1} Has no other residence; and

(iit) Lacks the resources or support
networks, e.g., family, friends, and faith-based
or other social networks, to obtain other
permanent housing.

wwvw hud. gov
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Person with disabilities means a household
composed of one or more persons at least ohe
of whom is an adult who has a disability,

(1) A person shall be considered to have a
disabllity if he or she has a disability that:

(i) 1s expected to be long-continuing or of
indefinite duration;

(it) Substantially impedes the individual's
ability to live independently:

(i) Could be improved by the provision of
more suitable housing conditions; and

(iv) Is a physical, mental, or emotional
impairment, including an impairment caused by
alcohol or drug abuse, post-traumatic stress
disorder, or brain injury.

(2) A person will also be considered to have a
disability if he or she has a developmental
disability, as defined in this section,

(3) A person will also be considered to have a
disability if he or she has acquired
immunodeficiency syndrome (AIDS) or any
conditions arising from the etiologic agent for
acquired immunodeficiency syndrome, including
infection with the human immunodeficiency
virus (HIV),

(4) Notwithstanding the preceding provisions
of this definition, the term person with
disabilities includes, except in the case of the
SRO component, two or more persons with
disabilities living together, one or more such
persons living with another person who is
determined to be important to their care or
well-being, and the surviving member ot
members of any household described in the first
sentence of this definition who were living, in a
unit assisted under this part, with the deceased
member of the household at the time of his or
her death. (In any event, with respect to the
surviving member or members of a household,
the right to rental assistance under this part will
terminate at the end of the grant period under
which the deceased member was a participant.)

5. A new § 582.301 is added to read as
follows: ‘

§ 582.301 Recordkeeping.

(2) [Reserved.]

espanol hud, pov

ATTACHMENT B ..........

PAGE ..

of . 1. paGes

Puue M



(b) Homeless status. The recipient
must maintain and follow written intake
procedures to ensure compliance with the
homeless definition in § 582.5. The procedures
must require documentation at intake of the
evidence relied upon to establish and verify
homeless status, The procedures must establish
the order of priority for obtaining evidence as
third-party documentation first, intake worker
observations second, and certification from the
person seeking assistance third. However, lack
of third-party documentation must not prevent
an individual or family from being immediately
admitted to emergency shelter, receiving street
outreach services, or being immediately
admitted to shelter or receiving services
provided by a victim service provider, as defined
in section 401(32) of the McKinney-Vento
Homeless Assistance Act, as amended by the
HEARTH Act. Records contained in an HMIS or
comparable database used by victim service or
legal service providers are acceptable evidence
of third-party documentation and intake worker
observations If the HMIS retains an auditable
history of all entries, including the person who
entered the data, the date of entry, and the
change made; and if the
HMIS prevents overrides or changes of the
dates entries are made.

(1) If the individual or family qualifies as
homeless under paragraph (1)(i) or (i) of the
homeless definition in § 582.5, acceptable
evidence includes a written observation by an
outreach worker of the conditions where the
individual or family was living, a written referral
by another housing or service provider, or a
certification by the individual or head of
household seeking assistance.,

(2) If the individual qualifies as homeless
under paragraph (1)(iii) of the homeless
definition in § 582.5, because he or she resided
in an emergency shelter or place not meant for
human habitation and is exiting an institution
where he or she resided for 90 days or less,
acceptable evidence includes the evidence
described in paragraph (b)(1) of this section
and one of the following:

(i) Discharge paperwork or a written or oral
referral from a social worker, case manager, or
other appropriate official of the institution,
stating the beginning and end dates of the time
residing in the institution. All oral statements
must be recorded by the intake worker; or

www hud.gov

(i) Where the evidence in paragraph
(b)(2)(i) of this section is not obtainable, a
written record of the intake worker's due
diligence in attempting to obtain the evidence
described in paragraph (b)(2)(i) and a
certification by the individual seeking assistance
that states he or she is exiting or has just exited
an institution where he or she resided for 90
days or less,

(3) If the individual or family qualifies as
homeless under paragraph (2) of the homeless
definition in § 582.5, because the individual or
family will imminently lose their housing, the
evidence must include:

(()(A) A court order resulting from an
eviction action that requires the individual or
family to leave their residence within 14 days
after the date of their application for homeless
assistance; or the equivalent notice under
applicable state law, a Notice to Quit, or a
Notice to Terminate issued under state law;

(B) For individuals and families whose
primary nighttime residence is a hotel or motel
room not paid for by charitable organizations or
federal, state, or local government programs for
low-income individuals, evidence that the
individual or family lacks the resources
necessary to reside there for more than 14 days
after the date of application for homeless
assistance; or

(C) An oral statement by the individual or
head of household that the owner or renter of
the housing in which they currently reside will
not allow them to stay for more than 14 days
after the date of application for homeless
assistance, The intake worker must record the
statement and certify that it was found credible,
To be found credible, the oral statement must
either: (I) be verified by the owner or renter of
the housing in which the individual or family
resides at the time of application for homeless
assistance and be documented by a written
certification by the owner or renter or by the
intake worker's recording of the owner or
renter's oral statement; or (II) if the intake
worker is unable to contact the owner or renter,
be documented by a written certification by the
intake worker of his or her due diligence in
attempting to obtain the owner or renter's
verification and the written certification by the
individual or head of household seeking
assistance that his or her statement was true

and complete;
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(i) Certification by the individual or head of
household that no subsequent residence has
been identified; and

(iii) Certification or other written
documentation that the individual or family
lacks the resources and support networks
needed to obtain other permanent housing.

(4) If the individual or family qualifies as
homeless under paragraph (3) of the homeless
definition in § 582.5, because the individual or
family does not otherwise qualify as homeless
under the homeless definition but is an
unaccompanied youth under 25 years of age, or
homeless famfly with one or more children or
youth, and is defined as homeless under
another Federal statute or section 725(2) of the
McKinneyVento Homeless Assistance Act (42
U.S.C. 11434a(2)), the evidence must include:

(i) For paragraph (3)(I) of the
homeless definition in § 582.5, certification
of homeless status by the local private nonprofit
organization or state or local governmental
entity responsible for administering assistance
under the Runaway and Homeless Youth Act
(42 U.S.C. 5701 et seq.), the Head Start Act (42
U.5.C. 9831 et seq.), subtitle N of the Violence
Against Women Act of 1994 (42 U.5.C. 14043e
et seq.), section 330 of the Public Health
Service Act (42 U.S.C. 254b), the Food and
Nutrition Act of 2008 (7 U.S.C. 2011 at seq.),
section 17 of the Child Nutrition Act of 1966 (42
U.5.C. 1786), or subtitle B of title VII of the
McKinney-Vento Homeless Assistance Act (42
U.S.C. 11431 et seq.), as applicable;

(If) For paragraph (3)(ii) of the homeless
definition in § 582.5, referral by a housing or
service provider, written ohservation by an
outreach worker, or certification by the
homeless individual or head of househaold
seeking assistance;

(iil) For paragraph (3)(iii) of the homeless
definition in § 582.5, certification by the
individual or head of household and any
available supporting documentation that the
individual or family moved two or more times
during the 60-day period immediately preceding
the date of application for homeless assistance,
including: recorded statements or records
obtained from each owner or renter of housing,
provider of shelter or housing, or social worker,
case worker, or other appropriate official of a
hospital or institution in which the
individual or family resided; or, where these

www hud. poy

statements or records are unobtainable, a
written record of the intake worker's due
diligence in attempting to obtain these
statements or records, Where a move was due
to the individual or family fleeing domestic
violence, dating violence, sexual assault, or
stalking, then the intake worker may
alternatively obtain a written certification from
the individual or head of household seeking
assistance that they were fleeing that situation
and that they resided at that address; and

(iv) For paragraph (3)(iv) of the homeless
definition in § 582.5, written diagnosis from a
professional who is licensed by the state to
cliagnose and treat that condition {or intake
staff-recorded observation of disability that
within 45 days of the date of application for
assistance is confirmed by a professional who is
licensed by the state to diagnose and treat that
condition); employment records: department of
corrections records; literacy, English proficiency
tests; or other reasonable documentation of the
conditions required under paragraph (3)(iv) of
the homeless definition,

(5) If the individual or family qualifies under
paragraph (4) of the homeless definition in §
582.5, because the individual or famity is fleeing
domestic violence, dating violence, sexual
assault, stalking, or other dangerous or
life-threatening conditions refated to violence,
then acceptable evidence includes an oral
statement by the individual or head of
household seeking assistance that they are
fleeing that situation, that no subsequent
residence has been identified, and that they
lack the resources or support networks, e.q.,
family, friends, faith-based or other social
networks, needed to obtain other housing. If
the individual or family is receiving shelter or
services provided by a victim service provider,
as defined in section 401(32) of the
McKinney-Vento-Homeless Assistance Act, as
amended by the MEARTH Act, the oral
statement must be documented by either a
certification by the individual or head of
household, or a certification by the intake
worker. Otherwise, the oral statement that the
individual or head of household seeking
assistance has not identified a subsequent
residence and lacks the resources or support
networks, e.g., family, friends, faith-based or
other social networks, needed to obtain housing
must be documented by a certification by the
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individual or head of household that the oral
statement is true and complete, and, where the
safety of the individual or family would not be
jeopardized, the domestic violence, dating
violence, sexual assault, stalking or other
dangerous or life-threatening condition must be
verified by a written observation by the intake
worker or a written referral by a housing or
service provider, social worker, health-care
provider, law enforcement agency, legal
assistance provider, pastoral counselor, or any
other organization from whom the individual or
head of household has sought assistance for
domestic violence, dating viclence, sexual
assault, or stalking. The written referral or
observation need only include the minimum
amount of information necessary to document
that the individual or family is fieeing, or
attempting to flee domestic violence, dating
violence, sexual assault, and stalking.

(c) Disability.-Each recipient of
assistance under this part must maintain and
follow written intake procedures to ensure that
the assistance benefits persons with disabilities,
as defined in § 582.5. In addition to the
documentation required under paragraph (b),
the procedures must require docurmentation at
intake of the evidence relied upon to establish
and verify the disabllity of the person applying
for homeless assistance, The recipient must
keep these records for 5 years after the end of
the grant term. Acceptable evidence of the
disability includes:

(1) Written verification of the disability from
a professional licensed by the state to diagnose
and treat the disability and his or her
certification that the disability is expected to be
long-continuing or of indefinite duration and
substantially impedes the individual's ability to
live independently; Written verification from the
Social Security Administration;

(2) The receipt of a disability check (e.g.,
Social Security Disability Insurance check or
Veteran Disability Compensation);

(3) Intake staff-recorded observation of
disability that, no later than 45 days of the
application for assistance, is confirmed and
accompanied by evidence in paragraph (c)(1),
(2), (3), or (4) of this section; or

(4) Other documentation approved by HUD.
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respect to data, information or re-
port(s) required under subpart B of this
part (bul that are not reqguired by sec-
tions 309un) or (n) of the Fannie Mae
Charter Act or by sections 307(e) or (1)
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may he available to the Secretary.
The Secretary shall pursue such rem-
edies under applicable law,

(3) Procedures. The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may initiate against a GSE under
paragraph (e) of this section.

[69 F'R. 63642, Nov. 2, 2004}

PART 84—UNIFORM ADMINISTRA-
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§84.1

Subpart A—General

§ 84,1

This part establishes uniform admin-
strative  requtrements  for  Federal
erants and agreements awarded to in-
stitutions of higher education, bos-
pitals, and other non-profit organiza-
tions, Additiona] or Inconsigtent re-
guirements shall not be imposed, ex-
cept ag provided in §§84.4, and 84,14 or
unless apecifically required by Federal
statute or executive order. Non-profit
organizations that implement Federal
programs for the States are also sub-
ject Lo State requirements.

Purpose,

§84.2

Accrued  erpenditures  means  the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received,

(2) Services performed by employees,
sontractors, subrecipients, and other
pavees: and

(3} Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of:

(1) Earnings during a given period
from:

(i) Services performed by the recipi-
ent: and

(i) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

Acquisition cost of egquipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparabus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac~
cordance with the recipient’s regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through

Definitions.

24 CFR Subtitle A (4-1-11 Edition)

she  use  of  predetermined  payment
schedules.
Awmard. means financial agsistance

that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreenients in
the form of nmioney or property in lieu
of money. by HUD to an eligible recipi-
ent. The term does not include: tech-
nical assistance, which provides aserv-
ices instead of money: other assistance
in the form of loans, loan guarantees,
capital advances under the Sections 202
and 811 programs, Interest suhsidies, or
insurance; direct payments of any kind
to individuals: and, contracts which
are required to he entersd into and ad-
ministered under procurement laws
and regulations.

Cash contributions means the recipi-
ent’s cash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
HUD determines that all applicable ad-
minigtrative actions and all required
work of the award have heen completed
hy the recipient and HUD.

Contract means a procurement con-
tract under an award or subaward, and
a procurement subcontract under a re-
cipient’s or subrecipient’s contract.

Cosl sharing or metching means that
portion of project or program costs not
horne by HUD.

Date of completion means the date on
which 21l work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends.

Disallowed costs means those charges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Federal cost principles or
other terms and conditions contained
in the award.

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a useful life of more than
one year and an acquisition cost of
$5000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Ezcess property means property under
the control of HUD that, as determined
by the Secretary, is no longer required
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{or its needs or the discharge of its re-
sponsibilities.

Exempt property means tangible per-
sonal property acguired in whole or in
part with Federal funds, where HUD
hag statutory authority to vest title in
the recipient without further obliga-
tion to the Pederal Government. An ex-
ample of exempt property authority is
contained in the FPederal Grant and Co-
operative Agreement Act (81 U.B.C.
6306), for property acquired under an
award to conduct basic or applied re-
search by a non-profit institution of
higher education or non-profit organi-
sation whose principal purpose is con-
ducting scientific research.

Federal awarding agency means the
Pederal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by HUD for use Dy the recipient.
This amount may include any author-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real property, squip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the period of
time when Federal funding is available
{or obligation by the recipient.

Intangible property and debt nstru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other deht instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whebher considered tangible or in-
tangihle.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or progranm. They
may be reported on. a cash or accrual
hasis. For reports prepared on a cash
hasis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party

§84.2

in-kind contributions applied and the
amount of cash advances and payments
made Lo subrecipients. For reports pre-
pared on an accrual bhasis. outlays are
the sum of cash dishursements for ai-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net inorease (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
he tangihle, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval means written ap-
proval by an anthorized official evi-
dencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see ex-
clusions in §§84.24 (e) and (h)). Program
income includes, but is not limited to,
income {irom {fees for services Der-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
Joans made with award funds. Interest
earned on advances ol Federal funds is
not program income. Except as other-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,

credits, discounts, etc.,, or interest
earned on any of them.,
Project costs means all allowable

costs, as set forth in the applicable
federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award document during
which HUD sponsorship begins and
ends. )
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§84.2
Ivoperty  means,  unless  otherwise
stabed, real property, equipment, in-
wngihble  properfy  and debt  instra-
MEN s,

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and squipment.

Recipient means ab organization re-
ceiving financial asgistance directly
from HUD to carry out a project or
program. The term includes public and
private Institutions of higher edu-
cation, public and private hosplitals,
and other quasi-public and private non-
profit organizations sach as, but not
limited to, community action agencies,
research institutes, educational agso-
ciations, and health centers. The term
includes commercial organizations,
international organizations when oper-
ating domestically (such as agencies of
the United Nations) which are recipi-
ents, subrecipients, or contractors or
subcontractors of recipients or sub-
recipients. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
Jarge-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development centers. The term
does not include mortgagors that re-
ceive mortgages insured or held by
HUD or morigagors or project owners
that receive capital advances from
HUD under the Section 202 and 811 pro-
arams,

Research and . development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. “Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. ‘‘Development”
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigues where such activi-
ties utilize the same facilities as other
research and development activities

24 CFR Subtitle A (4-1-11 Edition)

and where such activities are not in-
cluded in the instruction function.

Small wwoerds means a grant or coop-
erative agreement not  exceeding
$100,000 or the small purchase threshold
fined at 41 U.S.C. 403(11), whichever is
greater,

Subaward means:

(1) An award of financial assigtance
in the form of money, or property in
lieu of money, made under an award hy
a recipient to an sligible subrecipient
or by a subrecipient to a lower tier sub-
rec¢ipient. The term includes financial
agaigtance when provided by any legal
apreement, even If the agreement is
called a contract, but does not include
procurement, of goods and gervices nor
does it Include any form of assistance
which is excluded from the definition
of “award”.

(2) For Community Development
Block Grants, the term ‘‘subaward”
does not include the arrangement

whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made he-
tween such a transfer for the further-
ance of the prime recipient’s goals and
the transfer of funds to a subrecipient
who carries out activities and is ac-
countable to the prime recipient. For
example, in a CDBG award where a
prime recipient has as its program goal
the revitalization of a downtown area,
the funds transferred to a business in
the downtown area to remodel its store
would not be considered a subsward
subject to this part 8.

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term in-
cludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations).

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(*subject inventions”), as defined in 37
CFR part 401, ‘“‘Rights to Inventions
Made by Nonprofit Organizations and
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9mall Business IPirms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agresments.”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD. Suspension of an award is a
separate action from suspensions under
HUD regulations implementing E.O.
12549 and E.O. 12689, “Debarment and
Suspension,’” at 2 CFR part 2424.

Termination means the cancellation
of HUD sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party  in-kind contributions
means the value of non-cash contribu-
tions provided hy non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliguidated obligations, for financial
reports prepared on & cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
Tor reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
heen recorded.

Unobligated balance means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which counld have bheen
awarded under the recipient’s approved
negotiated indirect cost rate.

Worlding capitel advance means a DPro-
cedure wherehy funds are advanced 10
the recipient to cover its estimated
dighursement needs for a given initial
period.

(64 FR 47011, Hept. 13, 1994, as amended at 12
FR 73492, Dec. 27, 2007)

§84.8 Effecl on other issuances.

Tor awards subject to this part, all
administrative requirements of codi-
{fied program regulations, program

§84.10

manuals, handbooks and other non-
regulatory materials which are incon-
gistent with the reguirements of this
part shall be guperseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §84.4.

84,4 Deviations,

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the reguirements of this rule when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this rule shall be per-
mitted only in unusual circumstances.
HUD may apply more restrictive re-
guirements to a class of recipients
when approved by OMB. HUD may
apply less restrictive reguirements
when awarding small awards and when
approved by OMB, except for those re-
guirements which are statutory. Hx-
ceptions on a case-by-case hasis may
also be made by HUD.

$84.6 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients irom cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards il such subrecipi-
ents are institutions of higher edu-
cation, hospitals, commercial organiza-
tions and international organizations
operating domestically, or other non-
profit organizations. State, Jocal and
Tederally recognized Indian tribal gov-
ernment subrecipients are suhject to
the provisions of regulations imple-
menting the grants management com-
mon rule, ‘Administrative Require-
ments for Grants and Cooperative

greements to State, Local and Feder-
ally Recognized Indian Tribal Govern-
ments,’ (24 CFR part 85).

subpart B—Pre-Award
Reguirements

§84.10 Purpose.

Sections 84.11 through 84.17 prescribe
forms and instructions and other pre-
award matbers to be used in applying
{for HUD awards.
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§84.11

88401 Pre-nward policies,

() Use of Grants and  Cooperative
Agreements, and Controcts. In each in-
astance, FOD shall decide on the appro-

priate award ingtrument (i.e., grant,
cooparative apresment, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the use of prants, coopsrative

agreements and contracts. A grant or
cooperative agreement shall he used
only when the principal purpose of a
transaction s to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
sory  criterion for choosing between
rrants and cooperative agreements is
that for the latter, “substantial in-
volvement is expected hetween the ex-
scutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
guisition of property or services for the
direct benefit or use of the Federal
Government,

(h) Public Notice and Priority Setting.
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statube.

$164.12 Torms for applying for Federal
agsistance.

(8, HUD shall comply with the appli-
cahle report clearance requirements of
5 CFR part 1320, ‘‘Controlling Paper-
work Burdens on the Public,” with re-
gard to all forms used hy HUD in place
of or as a supplement to the Standard
Form 424 (8F-424) series.

(h) Applicants shall use the SF-424 ge-
ries or those forms and instructions
prescribed by HUD.

(¢) For Federal programs covered by
E.0. 12372, “Intergovernmental Review
of Federal Programs,” the applicant
shall complete the appropriate sections
of the S¥F-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Cuatalog of Federal Domestic Assist-
ance, The SPOC shall advise the appli-
cant whether the program for which

4
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application is made has heen selected
by that State for raview,

§84.13 Debarment and
Drug-Free Workplace.

(a) Recipients and subrecipients shali
comply with the governmentwide non-
procurement debarment and suspension
requirements in 2 CFR part 2424, These
governmentwide requirements restrict
subawards and contracts with certain
parties that are debarred, suspended, or
otherwise excluded from or ineligihle
for participation in federal asdistance
programs or activities,

(h) Recipients and subrecipients shal)
comply with the requirements of the
Drug-Free Workplace Act of 1988 (42
U.S.C. 701), as set forth at 24 CFR part
21.

[72 TR 73491, Dec. 217, 2007]

suspension;

§84.14 Special award conditions.

If an applicant or recipient:

(a) Has a history of poor perform-
ance;

(b) Is not financially stable;

(¢) Has a management system that
does not meet the standards prescrihed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award; or

(e) Is hot otherwise regpongible, HUD
may itmpose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have bheen corrected.

§84.16 Metric system of measurement.

The Metric Conversion Act, as
amended hy the Omnibus Trade and
Competitiveness Act (156 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
sach Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
gystem of measurement will he used in

8
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the agency’s procurements, grants, and
other husiness-related activities. Mel-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
HUD shall follow the provisions of E.O.
12770, “Metric Usage in Federal Gov-
ernment Programs.”

§84.16 Resource Conservation and Re-
covery Act,

Under the Resource Conservation and
Recovery Act (RCRA) (Pub. L. 94-580,
49 U.S.C. 6962), any State agency Or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with Section
6002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed Dby
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that receive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the BPA guidelines.

§84.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, HUD is authorized and
encouraged to allow recipients to sub-
mit certifications and representations
required by statute, executive order, or
regulation on an annual hasis, if the re-
cipients have ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
he signed by responsible officials with
the authority to ensure recipients’
compliance with the pertinent require-
ments.

§84.21

Subparl C—Post-Award
Requirements

TINANCIAL AND PROGRAN MARAGEMENT

§84.20 Purpose of financial and pro-
gram managemendt,

Sections 84.21 through 84.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: satisfying cost
sharing and matching requiremsents,
acconnting for program income, budget
revision approvals, making aundits, de-
termining allowability of cost, and es-
tablishing fund availability.

§84.21 Standards for financial man-
agement systems.

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever practical,

(b) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §84.52. If
a recipient maintains its records on
other than an accrual hasis, the recipi-
ent shall not he required to establish
an accrual accounting system. These
recipients may develop such accrual
data for their reports on the hasis of an
analysis of the documentation on hand.

(2) Records that identify adecuately
the source and application of funds for
{ederally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated hal-
ances, assets, outlays, income and in-
terest.

(3) Bffective control over and ac-
countability for all funds, propersy and
other assets. Recipients shall ade-
guately saleguard all such assets and
assare they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
el amounts for each award. Whenever
appropriate, financial information
shonld be related to performance and
unit cost data.

(6) Writben procedures to minimize
the time elapsing between the transier
of funds to the recipient from the U.S.
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Tronsury and the jasuance or redemp-
tlon of checks, warrants or paymaents
hy other means for program purposes
hy the recipient. To the extent, that the
provisions of the Cagh Management, hn-
provement, Act (CMIA) (Pub. L. 101-453)
govern, payment. methods of State
agencies, instrumentalities, and fiscal
agents shall he consistent with CMIA
Treasury-State Agreements or Ghe
CMIA defanlt procedures codified at 31
CFR part 206, “Withdrawal of Cash
from the Treasury for Advances under
FPaderal Grant and Other Programs. ™

6y Written procedures for deter-
mining the reasonableness, allocahility
and allowahility of costs in accordance
with the provisions of the applicable
Ifaderal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(¢c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient. HUD,
at 1ts discretion, may require adequate
honding and insurance if the bonding
and insurance requirements of the re-
clpient are not deemed adeguate to
protect the interest of the Federal Gov-
ernment.

(d) HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government's interest.

(¢) Where bonds are required in the
situations described above, the bonds
shall he obtained from companies hold-
ing certificates of authority as accept-
able sureties. as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

$84.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 206.

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

4
i
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(1) Written procedures that minimize
the time elapsing hetween the transfer
of funds and dighursement hy the re
cipient; and

(2 Financial management gysteme
that meet the standards for fund con-
trol and accountability as estahlished
in §84.21. Cash advances to a recipient
organization shall be Hmited to uthe
minimum amounts neesded and be
timed to be In accordance with the ac.
tual, immaediate cash requirements of
the recipient arganization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cagh advances shall he as
close as is administratively feasible to
the actual disbursements by the recipi-
ent organization for direct program or
project costs and the proportionafte
share of any allowable indirect costs.

(¢) Whenever possible, advances shall
he consolidated to cover anticipated
cash needs for all awards made hy HUD
to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and slectronic funds transfer.

(2) Advance payment, mechanisms are
subject to 31 CFR. part 206,

(3) Recipients shall he authorized to
gubmit requests for advances and reim-
hursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payments shall be submitted
through electronic means determined
by the authorizing HUD program. o1 on
forms ag may be authorized by OMBE.
This form is not to be used when Treas-
ury check advance payments are made
to the recipient asutomatically through
the use of a predetermined payment
schedule or if precluded by special HUD
instructions for electronic funds trans-
fer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
HUD may also use this method on any
construction agreement, or 1if the
major portion of the construction
project is accomplished through pri-
vate market financing or Federal
loans, and the Federal assistance con-
stitutes a minor portion of the project.
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(1) When the reimbursemeni method
is used, HUD shall make payment with-
in 30 days after receipt of the billing,
unless the billing is improper.

(2) Recipients shall be aubhorized to
submit reguest for reimbursement at
Jeast monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and HUD
has determined that reimbursement is
not feasible because the recipient lacks
sufficient working capital, HUD may
provide cash on a working capital ad-
vance basis. Under this procedure, HUD
shall advance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee's dishursing cycle.
Thereafter, HUD shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
{for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements. )

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, Tre-
bates, refunds, contract setblements,
audit recoveries and interest sarned on
such funds before reguesting additional
cash payments.

(In) Unless otherwise required by stat-
ute, HUD shall not withhold payments
for proper charges made hy recipients
at any time during the project period
unless paragraphs (h)(1) or (h)(2) of this
section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Trederal
reporting requirem ents.

(2) The recipient or gsubrecipient is
delinguent in a debt to the United
States as defined in OMB Circular A-
129, ‘‘Managing Federal Credit Pro-
grams,’’ Under such conditions, HUD
may, upon reasonable notice, inform
the recipient that payments shall not
be made for obligations incurred after
a specified date until the conditions
are corrected or the indebtedness to
the Federal Government is liguidated.

(i) Standards governing the use of
banks and other institutions as deposi-

§84.22

pories of funds advanced under awards
are ag follows.

(1) Except for sitnations described in
paragraph (1)(2) of this section, HUD
shall nol reqguire separate depository
accounts for funds provided to & recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able t0 account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use womeh- owned and
minority-owned hanks (a banlk which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(k)(1), (k)2), or (k)3) of this section
apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The hest reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $2560
per year on Federal cash halances.

(3) The depository would reguire an
average or minimum balance S0 high
that it would not he feasible within the
expected Federal and non-Federal cash
1resources. )

(1) Tor those entities where CMIA
and its implementing regulations do
not apply, interest earned on TFederal
advances deposited in interest bearing
accounts shall be remibted annually to
Department ol Health and Hnonman
Services, Payment Management Sys-
tem, P.0. Box 6021, Rockville, MD
208562, In keeping with Electronic Funds
Transier rules (31 CFR part 206), inter-
est should be remitted to the HHS Pay-
ment Management System through an
glectronic medium such  as the
TEDWIRE Deposit system. Recipients
which do not have this capability
shounld use a check. Interest amownts
up Lo $260 per year may he retained by
the recipient for adiministrative ex-
pense, State universities and hospitals
ghall comply with CMIA, as it pertains
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Lo interest, 11 an entity subject to
CMIA uses s own funds Lo pay pre-
award costs for diseretionary awards
without prior written approval from
the Faderal awarding apency, it wajves
its right to recover the interest under
CMIA,

159 PR 47011, Sopt. 13, 1984, as amendod at 75
FFRA1089, July 15, 2010

$84.23

tay AlY contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the reciptent's cost
sharing or matching when gsuch con-
tributions meet, all of the following cri-
Leria,

(1) Are verifiahle from the recipient’s
records,

(2) Are not included as contributions
for any other federally-assisted project
or program,

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program obhjectives.

(4) Are allowable under the applica-
hle cost principles.

(5) Are not paid hy the Federal Gov-
ernment under another award, except
where authorized hy Federal statute to
he used for cost sharing or matching.

(6) Are provided for in the approved
hudget when required by HUD.

(1) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
ol HUD.

(¢) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles., If HUD authorizes
recipients to donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall be the lesser of para-
graphs (¢c)(1) or (¢)(2) of this section,

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value. How-
ever, when there is sufficient justifica-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the

Josl gharing or matehing,

24 CFR Subtitle A (4-1~11 Ediition)

certifiod value at the time ol donation
Lo the project.

) Volunteer gervices furnished by
professional and technical personnel
consgultants, and other skilled and un
skilled Jabor may be counted as codt
sharing or matching if the gervice is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for stmilar work in the
recipient's organization. In those in-
stances in which the reguired gkills are
not found in the recipient, organization,
rates shall be consigtent with thoge
paid for similar work in the labor mar
ket in which the recipient competes for
the kind of services Involved. In either
cage, paid fringe benefits that are rea-
sonable, allowable, and allocabhle may
he included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these gervices shall be val-
ned at the employee's regular rate of
pay (plus an amount of fringe henefits
that are reasonable, allowable, and al-
locahle, hut  exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
sach 1tems as expendable equipment.
office supplies, laboratory supplies or
workshop and clagssroom  supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matehing
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donsted
equipment, huildings and land Tfor
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)(1) or (g)2) of
this section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
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made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that HUD has approved the
charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following gualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
propersy appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated egquipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
puilding in the same locality.

(4) The value of loaned squipment
shall not exceed its fair rental value.

(5) The following reguirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall bhe doocu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valoation for personal service, mabe-
rial, equipment, buildings and land
shall he documented.

§84.24 Program income,

(a) HUD shall apply the standards set
{orth in this section in requiring recipi-
ent organizations to account for pro-
gram income related to projects fi-
nanced in whole or in part with Federal
Tunds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terme and conditions of the award,
ghall be used in one or more of the
ways listed in the following.

§84.24

(1) Added to funds committed to the
project by HUD and recipient an d used
to further eligible project or program
objectives.

(9) Used to finance the non-Irederal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share ol costs is based.

(¢) When HUD authorizes the disposi-
tion of program income as described in
paragraphs (b)1) or (h)2) of this sec-
tion, program income in excess ol any
limits stipulated shall be used in ac-
cordance with paragraph (h)3) of this
section.

(@) In the event that HUD does not
specify in its regulations or the terms
and conditions of the award how pro-
gram income is to be used, paragraph
(h)(3) of this section shall apply auto-
matically to all projects or programs
except research. For awards that sup-
port research, paragraph (b)(1) of this
section shall apply automatically un-
less HUD indicates in the terms and
conditions another alternative on the
award or the recipient is subject to spe-
cial award conditions, as indicated in
§84.14.

(e) Unless HUD regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

(f) I authorized by HUD regulations
or the terms and conditions of the
award, costs incident to the generation
of program income may be deducted
{from gross income to determine pro-
gram income, provided these costs have
not been charged to the award.

(g) Proceeds from the sale of propertvy
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§84.30 through 84.37).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government.
with respect to program income earned
{rom license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.S.C. 18) apply to inventions
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nide under an experimental, develop
mental. or resenrch award,

§R4.206  Revision
gram plans.

of bhudget and pro-

ta) The budget plan is the financial
expresgion of the project or program as
approved during the award process, It
may include elther the Federal and
non-"ederal share, or only the Federal
share, depending upon HUD require-
mentsg. Tt shall be related to perform-
ance for program evaluation purposes
whenever appropriate.

(h) Recipients are required Lo report
cdeviations from budget and program
plans, and request prior approvals for
hudget and program plan revigions. in
accordance with this section,

(¢) For nonconstruction awards, re-
cipients shall request prior approvals
from HUD for one or more of the fol-
lJowing program or budget related rea-
sons.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts hudgeted
for indirect costs to absorh increases in
direct costs, or vice versa, if approval
is required by HUD,

(63 The inclusion, unless waived by
HUD, of costs that require prior ap-
proval in accordance with OMB Cir-
cular A-21, “Cost Principles for Insti-
tutions of Higher Bducation,” OMB
Circular A-122, *‘Cost Principles for
Non-Profit Organizations,” or 46 CFR
part 74 Appendix B, “Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals,”' or 48 CFR
part 31, “Contract Cost Principles and
Procedures,’ as applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense,

24 CFR Subtitie A (4-1-11 Edition)

(8) Unless desceribed in the applica-
tion and funded in  the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply Lo
the purchase of supplies, material,
squipment or general support services.

() No other prior approval require:
ments for specific items may be in-
posed unless a deviation has been ap-
proved hy OMB.

(e¢) Bxcept for requirements listad in
paragraphs (¢)(1) and (¢)4) of this sec-
tion, HUD ia suthorized, at its option,
to walve cost-related and administra.
tive prior written approvals required
hy Circular A-110 and OMB Circulars
A-21 and A-122. Such waivers may in-
clude authorizing recipients to do any
one or more of the following.

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of HUD. All pre-award costs are in-
curred at the recipient’s rigk (i.e., HUD
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award or if the
award is lesgs than anticipated and in-
adequate to cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days hefore the expira-
tion date specified in the award., This
one-time extension may not be exer-
cised merely for the purpose of using
unobligated halances,

(1) The terms and conditions of award
prohibit the extension.

(i1) The extension requires additional
Federal funds.

(ii1) The extension involves any
change in the approved objectives or
scope of the project.

(8) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research.
unless HUD provides otherwise in
HUD’s regulations, the prior approval
requirements described in paragraph
(e) of this section are automatically
waived (i.e., recipients need not obhtain
such prior approvals) unless one of the
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conditions included in paragraph (e)2)
of this section applies.

(f) HUD may, al its option, restrict
the transier of funds among direct cost
categories or programs, functions and
activities for awards in which the Ted-
eral share of the project excesds
$100,000 and the cumulative amount of
such transfers exceeds or is expected to
exceed 10 percent of the total budget as
last approved by HUD. HUD shall not
permit a transfer that would cause any
Federal appropriation or part thereofl
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(n) For construction awards, recipi-
ents shall reguest prior written ap-
proval promptly from HUD {or budget
revisions whenever paragraphs (h)y(1),
(1)(2) or (h)(3) of this section apply.

(1) 'The revision results from changes
in the scope or the objective of the
project or program,

(2) The need arises Tfor additional
Tederal funds to complete the project.

(3) A revision is desired which in-
volves specific costs for which prior
written approval reguirements may be
imposed consistent with applicable
OME cost principles listed in §84.27.

(i) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(3) When HUD malkes an award that
provides support Tor both comstruction
and nonconstruction work, HUD may
require the recipient to request prior
approval from HUD hefore making any
fund or budget transfers between the
two types of work supported.

(k) For both construction and non-
constraction awards, HUD shall require
recipients to notify HUD in writing
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the
project period by more than $5000 or
five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
{for additional funding is submitted for
2 continuation award.

§84.26

(1) When reguesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless HUD indicates a let-
ter of request suffices.

(m) Within 30 calendar days from the
date of receipt of the reguest for budg-
et revisions, HUD shall review the re-
guest and notify the recipient whether
the budget revisions have been ap-
proved. If the revision is still under
consideration at the end of 80 cal endar
days, HUD shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§84.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organization (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7601-7507) and revised OMB
Circular A-133, ‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations."”

(1) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133, “Audits of States,
Local Governments, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit organization iz the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organizabion or entity.

(2) [Reserved]

(h) State and local governments shall
pe subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.5.C. 7501-
7507) and revised OMB Circular A-133,
“Aundits of States, Local Governments,
and Non-Profit Organizations.’

(¢) For-profit hospitals not covered
Dy the andil provisions of revised OMB
Circular A-13% shall be subject to the
andit reguirements of the Tederal
awarding agencies.

(d)y Commercial organizations shall
be subject to the andit reguirements of
HUD or the prime recipient as incor-
porated into the award document,

(60 FR 47011, Sept. 13, 1994, as amended al 62
TR 61617, Wov. 18, 1887)
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§84.27

484,27  Allowasble conts.

oy sach kKind of recipient, there is a
sol. of Trederal principles for detor-
mining allowable costs. Allowahility of
coste shall be determined in accord-
ance with the cost principles applicable
to the entity tnourring the costs. Thus,
allowability of costs incurred hy State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Cireular A-87, "Cost Principles for
State and Local Govarnments, ' The al-
Jowability of costs incurred by non-
profit organizations is determined in
aceordance with the provisions of OMR
Circular A~122, “Cost Principles for
Non-Profit Organizations.' The allow-
ahility of costs incurred hy institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, “Cost Principles for
Bducational Institutions.” The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
vigions of Appendix B of 45 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizabions
and those non-profit organizations list-
ed in Attachment C to Circulay A-122 is
determined in accordance with the pro-
vigiong of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

§84.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards.

Sections 84.31 through 84.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
supported by a Federal award. HUD
shall require recipients to obhserve
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
statute. The recipient may use its own

24 CFR Subtitle A (4-1-11 Edition)

and
the

property  management standards
procedures provided it observes
provisions of §§ 84,31 through 84.37.

§84.01

Recipients shall, at & mininmum, pro-
vide the equivalent insurance coverape
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not he
inaured unlesgs required by the Lerms
and conditions of the award. '

Ingurance coverage,

§84.82 Real property.

HUD prescribes the following roquire
ments for recipients concerning the use

and disposition of real property ac-
quired in whole or in part under
awards:

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD.

(h) The recipient shall obtain written
approval hy HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall bhe limited
to those under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
suthorized for support hy HUD.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section. the
recipient shall request disposition in-
structions from HUD or its successor
Federal awarding agency. HUD shall
observe one or more of the following
disposition instructions.

(1) The recipient may he permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may he directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent, fair market value of the property
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attributable to the TFederal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fiz-up
gxpenses, if any, from the sales pro-
ceeds). When the recipient is author-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to
the exbent practicable and result in the
highest possible return.

(3) The recipient may bhe directed to
transfer title to the property to the
wederal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the ocurrent fair market
value of the property.

§84.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to {federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to HUD.
Upon completion of the award or when
the property is no longer needed, the
recipient shall report the property to
HUD for further HUD utilization.

(2) I{ HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g. the
authority provided by the Federal
Technology Transfer Act (16 U.5.C. 3710
(I)) to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.O. 12821,
“Improving Mathematics and Science
Baucation in Support of the National
Tducation Goals.’') Appropriate in-
structions shall be issued to the recipi-
ent by HUD.

(b) Exempt property. When statutory
authority exists, HUD has the option
to vesl title to property acguired with
Tederal funds in the recipient without
further obligation to the Pederal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
texempt property.’’ Should HUD not
establish conditions, title to exempt
property wpon acquisition shall vest in
the recipient without further ohliga-
tion to the Federal Government.

§84.34

§$84.84 ILguipment.

(a) Title to equipment acguired Dy a
recipient with Federal funds ghall vest
in the recipient, subject to conditions
of this section.

() 'The recipient shall not use equip-
ment acguired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge {for eguiva-
lent services, unless specifically au-
thorized by Federal statute, for aslong
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
egquipment without approval of HUD.
When the eguipment is no longer need-
ed for the original project or program,
the recipient shall use the equipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(1) Activities sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that sguipment
ig nsed on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acguired. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given Lo projects or programs spoh-
sored by other Tederal awarding agen-
cies. I the equipment is owned by the
Trederal Government, use on other ac-
tivities nol sponsored by the Federal
Government shall be permissible If au-
thorized by HUD. User charges shall be
treated as program income.

() When acquiring replacement
equipment, the recipient may use the
eguipment. to he replaced as trade-in or
sell the eguipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD.
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§84.34

(fr The recipient’s property manage-
ment standards for equipment, acquired
with Federsl funds and federally-owned
synipment shall include all of the fol-
HE B TITE

(1 Baguipment, records shall he main-
tained accurately and shall include the
following information.

(1) A description of the equipment.

(1) Manufacturer's serial number,
mods) humber, Federal stock number,
national stock number, or other identi-
flecation namber.

t1j) Source of the equipment. includ-
ing the award number.

(1v) Whether title vests in the recipi-
ent or the Federal Government.

(v} Acquisition date (or date re-
ceived, If the equipment, was furnished
by the Federal Government) and cost.

(vi) Information from which one can
caleulate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(i») Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent. fair market value where a recipi-
ent compensates HUD for its share.

(2) Bquipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
jeast once every two years, Any dif-
ferences hetween quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD.

24 CFR Subtitle A (4-1-11 Edition)

(5) Adequate maintenance procedures
shall he implemented to keep the
equipment, in good condition.

(6) Where the recipient, is authorizsed
or required to sell the equipment, pron
er sales procedures shall be establishad
which provide for competition to the
extent practicable and result in the
highesnt posgible return,

(g) When the recipient no longer
neads the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
JFor equipment with a current per unit
fair market value of 35000 or more, Lhe
recipient may retain the equipment. for
other uses provided that compensation
is made to HUD or its succeysor. The
amount of compensation shall be com-
puted by applying the percentage of
Trederal participation in the cost of the
original project or program to the cur-
rent falr market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
guest disposition instructions from
HUD. HUD shall determine whether the
equipment can be used to meet HUD's
requirements. If no requirement exists
within HUD, the availability of the
equipment shall be reported to the
General Services Administration by
HUD to determine whether a require-
ment for the equipment exists in other
Federal agencies. HUD shall issue in-
structions to the recipient no later
than 120 calendar days after the recipi-
ent’s request and the following proce-
dures shall govern.

(1) If so instructed or if disposition
instructions are not igsued within 120
calendar days after the recipient's re-
guest, the recipient shall sell the
equipment. and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
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the cosl of the original projecl or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by HUD
for such costs incurred in its disposi-
tion.

(4) HUD may reserve the right to
transfer the title to the Federal Gov-
ernmment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
be subiect to the following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(i) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all eguipment
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.

(iii) When HUD exercises its right to
take title, the eguipment shall be suh-
ject to the provisions for {federally-
owned equipment,

§84.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
excesding $5000 in total aggregate
vyalue upon termination or completion
of the project or program and the sup-
plies are not needed for any other {ed-
erally-sponsored project or program,
the recipient shall retain the sapplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensabe the Federal Gov-
ernment for its share, The amount of
compensation shall be computed in the
same manner as for eguipment.

(h) The recipient shall not use sup-
plies acquired with TFederal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-

§84.36

lent services, unless specifically aun-
thorized by Federal statute, as long as
the Federal Government retains an in-
terest in the supplies.

§84.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. HUD
reserves a royalty-free, nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.

() Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(¢c) HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for HUD purposes.

(dy1) In addition, in response to a
Treedom of Information Act (FOIA) re-
quest, Tor research data relating to pub-
lished research findings produced under
an award that were used by HUD in de-
veloping an agency action that has the
force and effect of law, HUD shall Te-
guest, and the recipient shall provide,
within a reasonable time, the research
data s0 thal they can be made avail-
able to the public through the proce-
dures established under the FOIA. If
HUD obtains the research data solely
in response to a TOIA request, HUD
may charge the reguester & reasonable
{fee equaling the full incremental cost
of obtaining the research data. This fee
ghould reflect costs incurred by HUD,
the recipient, and applicable subrecipi-
ents. This fee is in addition to any {ees
HUD may assess under the OIA (b
U.S.C. 5b2(a)(4)(A).

(2) The following definitions apply

" for purposes of this paragraph (d).

(i) Research data is defined ag the re-
corded factual material commonly ac-
cepted in the scientific community as
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§84.37

necessary bo validate research findings,
it not any of the following: prelimi
nary analyses, drafts of scientific pa-
pars, plans for future research, peey re-
views, ol communications with col-
leagues. This “recorded” material ox-
cludes phyvsical objects (e, lahoratory
samples). Research dote also do not in-
clude:

Ay PTrade secrots, commercial infor-
mation, materials necessary to he held
confidential by a researcheér until they
are published, or similay information
which I8 protected under law: and

(T Personnel! and medical informa-
tfon and similar information the dis-
closure of which would constitute a
clearly unwarranted invagion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(i1} Published is defined ag either
when:

(A Research findings are published
in a peer-reviewed scientific or tech-
nical journal: or

(B) HUD publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law,

(ii1) Used by HUD in developing an
agency action that has the force and ef-
fect of law is defined as when HUD pub-
licly and officially cites the resesrch
findings in support of an agency action
that has the force and effect of law.

e} Title to intangible propersty and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient ghall not encumber the prop-
erty without approval of HUD. When no
Jonger needed for the originally au-
thorized purpose, dispogition of the in-
tangible property shall occur in accord-
ance with the provisions of §84.84(g).

[68 BR 47011, Sept. 13, 1994, as amended at 65
FR 30499, May 11, 2000]

§84.37 Property trust relationship.

Real property, equipment, intangihle
property and debt instruments that are
acquired or improved with RFederal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.

24 CFR Subtitle A (4-1-11 Edlition)

HUD may reguire recipients to record
liens o1 other appropriate notices of
record to indicate that personal or real
property has been acquired or improvedd

with Federal funds and that use and
disposition  conditions apply to the
propersy.

PROCUREMENT STANDARDS

§84.40 Purpose of procurement stand-
ards,

Sactions 84.41 through 84.48 set forth
atandards for use by recipients in es
tablghing procedures for the procure
ment of supplies and other expendable
property., equipment, real property and
other services with Federal funds.
Thesge standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or executive order or approved
hy OMB.

§84.41

The standards contained in this sec
tion do not relieve the recipient of the
contractual responsibilities  arising
under its contract(s). The recipient is
the responsible authority. without re-
courde to HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and adminiatrative issues ariging
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims.
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to such Federal,
State or local authority as may have
proper jurisdiction.

Recipient. responsibilities.

§84.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts, No employee, officer, or
agent shall participste in the selection,
award, or administration of a contract
supported by Federal funds if s real or
apparent conflict of interest would he
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involved. Such a conflicl would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected Tor an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, {favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
Jicited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.,

§84.43 Competition.

All procurement transactions shall
he conducted in a manner to provide,
0 the maximum extent practical, open
and free competition., The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft  specifications, reguirements,
statements of work, invitations for
pids and/or requests for proposals shall
pe excluded from competing for such
procurements, Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, guality and other factors consid-
ered. The other factors shall include
the bidder's or offeror's compliance
with Section 8 of the Housing and
Urban Development Aot of 1968 (12
U.S.C. 1701un), hereafter referred to as
“Qeetion 3.7 Section 8 provides that, to
the greatest extent feasible, and con-
sistent with existing Tederal, State,
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be
directed to low- and very low-income
persons. Solicitations shall clearly set
Torth all requirements that the bhidder

§84.44

or offeror shall fulfill in order for the
bid or offer to he evalnated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient's
interest to do so.

§84.44 Procurement proceduves.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)(1). (aX2) and
(a)(3) of this section apply.

(1) Recipients avoid purchasing uan-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(1) A clear and accurate description
of the technical regquirements for the
material, product or service to he pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(i) Reguirements which the hidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iil) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance reguired, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of *“‘hrand
name or equal’” descriptions that bhid-
ders are required to meet when such
jtems are included in the solicitation.

(v) The acceptance, Lo the extent
practicable and ecconomically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resowrces and protect the envi-
ronment and are energy efficient,

() Positive efforts shall e made by
recipients to utilize small businesses,

minority-owned firms, and women s
pusiness enterprises, whenever pos-
sible. Tecipients of Tederal awards

shall take all of the following steps to
further this goal.
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§84.45

(1) Bnsure Lhat smatl buginesses, mi-
nority-owned firms, and women's bust
ness anterprises are uged to the foliest
extent practicable.

(2) Make Information on forthcoming
opportunities  avajlable and arrange
time  frames for purchases and con-
tracts Lo encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned (Irms, and women's husineas
enterprises.

(3) Consider in the contract process
whether [irms competing for larger
contracts intend to suhcontract, with
smal) husinesses, minority-owned
firms, and women's business enter-
priseg,

1) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s busginess en-
terprises when a contract is too large
for one of these firms to handle individ-
nally,

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small buginesses, minority-owned firms
and women's business enterprises.

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall he
determined by the recipient but shall
he appropriate for the particular pro-
curement and for promoting the hest
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost' or “percentage of construction
cost” methods of contracting shall not
he used,

(d) Contracts shall he made only with
responsgible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall he given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701u); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted by implementa-

24 CFR Subtitle A (4~1~11 Edition)

tlon of Bxecutive Orders 12549 and
12689, “Debharment and Suspension.”™ atl
2 CI'R part, 2424.

(&) Recipients shall, on reguest, make
available for the Federal awarding
agency, pre-award review and procure.
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent. cost estimates, etc., when any
of the following conditions apply.

(1) A recipient's procurement proce-
dures 6r operation falls to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(2) The procurement s expected (o
exceed $100,000 or the small purchasce
threshold fixed at 41 U.S.C. 403 (11).
whichever is greater, and is to he
awarded without competition or only
one bid or offer is received in response
to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name"
product.

(4)y The proposed award over the
small purchase threshold is to bhe
awarded to other than the apparent
low bidder under a sesled bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchage
threshold.

[69 'R, 47011, Sept. 13, 1994, as amended at 72
PR 73492, Dec. 27, 2007}

§84.45 Cost and price analysis,

Some form of cost or price analysis
shall e made and documented in the
procurement files in connection with
every procurement action. Price anal-
yvsis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonahleness,
allocability and allowahility.

§84.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
Jowing at a minimum:

(a) Basis for contractor selection;
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(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(¢) Basis for award cost or price.

§84.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adeguate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as Appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

$84.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may bhe appro-
priate.

(h) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner hy
which termination shall be effected
and the basis for settlement. In addi-
tion, sich contracts shall describe con-
ditions under which the contract may
be terminated for defaull as well as
conditions where the contract may he
terminated because of circumstances
heyond the control of the contractor,

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating 1o hid
guarantees, performance honds, and
payment bonds unless the construction
contract  or subcontracl exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may
accepl the honding policy and require-
ments of the recipient, provided HUD

47

§84.48

has made a delermination thatl the
Tederal Government's interest is ade-
guately protected. 1f such a determina-
tion has nol bheen made, the minimun
reguirements shall be as follows:

(1) A& hid guarantee {rom each bidder
equivalent to five percent of the bid
price. The *‘hid guarantee'’ shall con-
gist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his hid, execute
such contractual documents as may he
required within the time specified.

(2) A performance Dbond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance bhond"’
is one executed in commection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “payment hond’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the honds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 81 CFR part
003, ' Surety Companies Doing Business
with the United States.”

(d) All negobiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller

‘General of the United States, or any of

their duly authorized representatives,
shall have access Lo any hooks, docu-
ments, papers and records of the com-
tractor which are directly pertinent to
a specific program for the purpose of
malking audits, examinations, excerpts
and transcriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this rule, as applicable.

3
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§84.50
IUEPORTS AND RRECORDS

L84.60

Sections 84.51 through 84.53 set. forth
the procedures for monitoring and re-
porsing on the recipient’s financial and
program  performance and the nec-
ossary standard reporting forms. They
algo yet forth record retention require-
ments.

Purpose of reports and records,

§84.517 Monitoring and reporting pro-
gram performance.

() Raciplents are responsible for
manapging and monitoring each project,
program, subaward, function or activ-
Ity supported by the award. Recipients
shall monitor suhawards to ensure sub-
recipients have met the audit require-
ments an delineated in §84.26.

h) HUD shall prescribe the frequency
with which the performance reports
shall be submitted. Except as provided
in §84.51(f), performance reports shall
not be required more frequently than
quarterly or less frequently than annu-
ally. Annual reports shall be due 90 cal-
endar days after the grant year; quar-
terly or semi-annual reports shall he
due 30 days after the reporting period.
HUD may require annual reports before
the anniversary dates of multiple yvear
awards in lieu of these requirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

t¢c) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(dy When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or bhoth.
Whenever appropriate and the output
of programs or projects can he readily
guantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate,

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

24 CFR Subtitle A (4-1-11 Edifion)

(e) Recipfents shall not he required to
quhmit more than the original and two
copies of performance repores.

(f) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup
ported activities. Also, notification
ghall be given in the cadge of problems,
delays, or adverse conditions which
materially impair the ability to mant
the objectives of the award, This notifi-
cation shall include a statement of the
action taken or contemplated. and any
assistance needed Lo resolve the situa
tion.

gy HUD
needed.

(h) FIUD shall comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data from re-
cipients. :

may make site visits, s

§84.52 Financial reporting,

(a) The Federal financial report
(FFR), or such other form as may he
approved by OMB, is authorized for ob-
taining financial information from re-
cipients. The applicability of the 'FR
form shall be determined by the appro-
priate HUD program, and the grantee
will be notified of any program require-
ments in reference to the FT'R upon re-
ceipt of the award. A HUD program
may. where appropriate, walve the use
of the FFR for ity grantees and require
an alternative reporting system.

(by HUD shall prescribe whether the
FFR shall be on s cash or accrual
bagis. If HUD requires acerual informa-
tion and the recipient’s accounting
records are not normally kept on the
accrual bagis, the recipient shall not he
required to convert its accounting sys-
tem, but shall develop such accrual in-
formation through best estimates
hased on an analysis of the documenta-
tion on hand.

(c) HUD sghall determine the fre-
quency of the FFR for each project or
program, considering the size and com-
plexity of the particular project or pro-
gram. However, the report shall not be
required more frequently than quar-
terly or less frequently than annually.
The reporting period end dates shall be
March 31, June 30, September 30 or De-
cember 31, A final FFR shall bhe re-
quired at the completion of the award
agreement and shall use the end date of
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the projeci or grani period as the re-
porting end date.

(4) HUD requires recipients to submit
the FFR no later than 30 days after the
end of each specified reporting period
for guarterly and semi-annual reports,
and 90 calendar days for annual re-
ports. Final reports shall be submitted
1o later than 90 days after the project
or grant period end date. Extensions of
reporting due dates may be approved

by HUD upon request of the recipient.

HUD may require awardees to submit
the FFR electronically. Electronic sub-
mission may he waived for cause in ac-
cordance with HUD's waiver policy in
§5.110 of this title.

(e)(1) When funds are advanced to re-
cipients HUD shall use the FFR to
monitor cash advanced to recipients
and to obtain disbursement informa-
tion for each agreement with the re-
cipients. HUD may rsquire forecasts of
Federal cash requirements in the ‘‘Re-
marks section of the FFR and may re-
guire recipients to report in the ‘'‘Re-
marks’ section the amount of cash ad-
vances received and retained in excess
of three days and any interest earned
on such cash advances. Recipients shall
provide short narrative explanations of
actions  taken to reduce early
drawdowns and excess balances.

(2) Recipients shall be required to
gubmit not more than the original and
two copies of the FFR or submit the re-
port electronically. HUD may reguire a
guarterly report Irom recipients re-
ceiving advances totaling §1 million or
nore per year.

() When HUD needs additional infor-
mation or more Irequent reports, the
following shall be observed.

(1) When additional information is
needed to comply with legislative re-
guirements or povernmentwide re-
guirements, HUD shall issue instrac-
tions to reguire recipients to submit
such information under the 'Remarks”
sechion of the reports or other means.

(%) When HUD determines that a re-
cipient's accounting system does not
meet the standards in §84.21, additional
pertinent information to further mon-
itor awards may be obtained by writben
notice to the recipient until such time
as the system is brought up to stand-
ard. HUD, in obtaining this informa-

§84.53

tion, shall comply with report clear-
ance reguirements of b CIR part 1320.

(8) HUD may elect to accept the iden-
tical information from the recipients
througl a system to system data inter-
face as determined by HUD.

[75 FR 41089, July 15, 2010)

§84.58 Retention and access require-
ments for records.

(a) This section sets forth reguire-
ments for record retention and access
to records for awards to recipients.
HUD shall not impose any other record
retention or access requirements upon

recipients.
(h) Financial records, supporting doc-
uments, statistical records, and all

other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

(1) If any litigation, claim, or audit is
started hefore the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have heen resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transierred to or
maintained by HUD, the 3-vear reten-
tion reguirement is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocation plans, elc, as gpecified in
§84.53(8).

(c) Copies of original records may he
substituted for the original records if
authorized hy HUD.

(d) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, HUD may malke ar-
rangements for recipients to retain any
records that are continuously needed
{or joint use.

(e) HUD,
Comptrolier

Inspector General,
of the TUnited

the
General
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States, or any of thoir duly authorinad
rapresentativaes, have the right of time-
lv and unrestricted access to  any
hooks, documents, papers, or other
records of recipients that are peruinent
Lo the awards, in order to make andits,
examinations, excerpts, transceripts and
copies of such documents, This right
also inclodes timely and reagonable ac-
cess o a recipient's personnel for the
purpoge of Interview and discugsion re-
lated o such documents, The rights of
accens In thia paragraph (e) are nof
limited to the required retention pe-
riod, buat shall last as long as records
are retalned. .

(f) Unless reguired hy statvte, HUD
gshall not place restrictions on recipi-
antg that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (6
U.8.C. 552) if the records had helonged
to HUD.

1g) Indirect cost rate proposals, cost al-
location plans, etc. Paragraphs (g)(1) and
(2)2) of this section apply to the fol-
Jowing btypes of documents, and their
supporting records—indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargehack
rates or composite fringe bhenefit
rates).

(1) 1f submitted for negotiction. If the
recipient submits to HUD or the sub-
recipient submits to the recipient the
proposal, plan, or other computation to
form the bhasgis for negotiation of the
rate, then the 3-year retention period
for its supporting records starts on the
date of such submission,

(2) If not submitted for negotiation. If
the recipient is not required to submit
to HUD or the subrecipient is not re-
quired to submit to the recipient the
proposal, plan, or other computation
for negotiation purposes, then the 3-
year retention period for the propossal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

24 CFR Subtitle A (4-1~11 Edition)
TREILMTNATION AND ENFORCEMENT

§84.60 Purpose of termination and en-
forcement.

Sechions 84.61 and 84.62 et forth unm-
form sugpension, termination and en-
forcement procedures.
§84.61 Termination,

ta) Awards
whole or in
(a)(1), (a)2) or
apnly.

(1) By HUD, if a recipient materially
failg to comply with the terms and con-
ditions of an award.

(2) By HUD with the consent of the
recipient, in which cage the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination.
the portion to be terminated.

(3) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination. the portion to he ter-
minated. However, if HUD determines
in the casge of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)x2)
of this section.

(hy If costs are allowed under an
award, the responsibilities of the re
cipient referred to in §84.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
gion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

may he terminated in
part only if paragraphs
(a)(3) of this section

§84.62 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the, terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, HUD may, in addition
to imposing any of the special condi-
tions outlined in §84.14, take one or
more of the following actions, as appro-
priate in the circumstances,
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(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(2) Disallow (thal is, deny hoth use of
funds and any applicable matching
credit Tor) all or part of the cost of the
activity or action not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Talke other remedies that may be
legally available.

() Hearings and appeals. In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable arve allowable
if paragraphs (c)(1) and (c)(2) of this
section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

() Relationship to debarment and sus-

pension. The enforcement remedies
identified in this section, including
suspension and termination, do not

preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.18). :

(69 TR 47011, Sept. 13, 1994, as amended al 72
TR 73492, Dec. 27, 2007]

§84.72

Subpart D—After-the-Award
Requirements

§84.70 Purpose.

Qections 84.71 through 84.73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

$84.71 Closeoul procedures.

(a) Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. HUD may approve extensions
when requested by the recipient.

() Unless HUD authorizes an exten-
sion, a recipient shall liquidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions.

(¢c) HUD shall make prompt payments
to a recipient for allowable reimburs-
able costs mnder the award being closed
out.

(@) The recipient shall promptly re- .
fund any balances of unobhligated cash
that HUD has advanced or paid and
that is not authorized to be retained by
the recipient for use in other projects.
OME Circular A-129 governs unreturned
amounts that become delinguent debts.

(e) When authorized by the terms and
conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the TPederal
share of costs after closeout reports are
received.

(I) The recipient shall account for
any real and personal property ac-
guired with Federal {funds or received
{rom the Federal Government in- ac-
cordance with §§84.81 through 84.37.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, HUD shall retain the right to
recover an appropriate amount after
1nily considering the recommendations
on disallowed costs resulting {rom the
{inal audit.

§84,72 Subsequent adjustments and
continuing responsibilities,
(a) The closeoul of an award does not
affect any of the following.
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§84.73

(1 The right of HUD o thsanllow coste
and recover Mands on the basis of a
infer audit or other review,

(21 The obligation of the recipient to
return any  funds due aloa result of
later  refunds, corrections, or other
ransactions.

(31 Audit requirements in §84.26.

4y Property mahagement. roguire-
ments in §§84.31 through 84,37

(h) Roecords retention as reguired in
§84.53.

(h) After clogeont, of an award, a rela-
tionship crsated under an award may
he modified or ended In whole or in
part. with the consent, of HUD and the
recipient., provided the responsibilities
of the recipient. referred to in §84.73ca).
including those for property manage-
ment as applicable, are considered and
provigsions made for continuing respon-
aibilities of the recipient, as appro-
priate.

§84.73 Collection of amounts due,

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to he enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
aral Government. If not paid within a
reagonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(1), (2.)2) or (a)(3) of this
section,

(1) Making an administrative offset
apainst other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Talking other action permitted hy
statute.

(hy Bxcept as otherwise provided by
law, HUD shall charge interest on an
overdue debt in accordance with 4 CFR
Chapter II, ‘‘Federal Claims Collection
Standards.”

Subpart E—Use of Lump Sum
Grants

§84.80 Conditions for use of Lump
Sum (fixed price or fixed amount)
grants,

(a) Heads of awarding activities
(HAAs) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avail-

24 CFR Subtitle A (4~1-11 Edition)

ability, For ather awards, discretion
may be provided to Grant Officers to
determine the funding arrangement, on
a  transaction  basis. In such  cases.
Grant Officers shall document the hasis
for selection of the funding arrange
ment, in the negotiation record. Appro
priate consideration to fixed amount
Oump sum) awards shall he made if one
or more of the following conditions are
pregent:

(1) The HUD funding amount is defi
nitely Jess than the total actual cost of
the project.

(%) The HUD funding amount does not
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 403 11y,
whichever is greater.

(3) The project scope is very specific
and adeguate cost, historical, or unit
pricing data ig avallable to establish a
fixed amount award with assurance
that the recipient will realize no incre-
ment above actual cost.

(h) [Reserved]

§84.81 Definition.

ta) A Jump sum award is an award for
a. predetermined amount, as sel forth
in the grant agreement, which amount
does nat vary with the amount of the
recipient’s actual incurred costs. Under
this type of award, HUD does notl. pay
the recipient for its incurred costs hut
rather for completing certain defined
events in the work or achievement of
some other well-defined milestone.
Some of the ways in which the grant
amount may he paid are, but are not
limited to:

(1) In several partial payments. the
amount of each agreed upon in ad-
vance, and the “milestone’ or event
triggering the payment also agreed
upon in advance, and set forth in the
grant;

(2) On a unit price basis, for a defined
unit or units (such as a housing coun-
seling wnit), at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(3) In one payment at grant comple-
tion.

(b) The key distinction hetween a
Jump sum and a cost reimburgement
grant is the lack of a direct relation-
ship between the costs incurred hy the
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recipient and the amount paid by HUD
in the lump swn arrangement.

$84.82 Provisions applicable only to
Jump sum grants.

In addition to the provisions of this
subpart B, subparts A and B of this
part apply to lump sum grants.

(a) Financial and program manage-
ment. Paragraphs (b) through (e) of this
section prescribe standards for finan-
cial management systems, methods for
malking payments, budget revision ap-
provals, and making audits,

(h) Stundards Jov financial management
systems. (1) Records that identify ade-
quately the source and application of
funds for federally-sponsored activities
are required. These records shall con-
tain information pertaining to Federal
awards, authorizations, obligations,
unobligated balances, assets, ountlays,
income and interest.

(2) Effective comtrol over and ac-
countability for all funds, property and
other assets are required. Recipients
shall adequately safeguard all such as-
sets and assure they are used solely for
authorized purposes.

(3) Comparison of outlays with budg-
ot amounts for each award is required.
Whenever appropriate, finanecial infor-
mation shonld be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the recipient, HUD, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adeguate to protect the inter-
est of the FPederal Government.

(5) HUD may require adequate fidel-
ity bond coverage where the recipient
1acks sufficient coverage to protect the
Tederal Government’s interest.

(6) Where honds are reguired in the
situations described above, the honds
shall he obtained irom companies hold-
ing certificates of authority as accept-
able surebies, as prescribed in 31 CI'R
part 223, "Surety Companies Doing
Business with the United States.”

(¢) Paymeni. (1) The standard gov-
erning the use of hanks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not
require separate depository accounts
{or funds provided to a recipient or es-

§84.82

tablish any eligibility reguirements Tfor
depositories for funds provided Lo & re-
cipient. However, recipients must be
able Lo account for the receipt, obliga-
tion and expenditure of Tunds,

(2) Consistent with the national goal
of expanding the opportunities for
women-owned  and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank whicl: is
ovned at least 50 percent by women or
minority group members).

(@) Revision of budget wnd program
plans. (1) The budget plan is the finan-
cial expression of the project or pPro-
gram as approved during the award
process. It may include either the Fed-
eral and non-Federal share, or only the
Federal share, depending upon HUD re-
guirements. It shall be related to per-
formance for. program evaluation pur-
poses whenever appropriate.

(2) Recipients are reguired to report
deviations from program plans, and re-
gquest prior approvals for budget and
program plan revisions, in accordance
with this section.

(3) For monconstruction awards, re-
cipients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
SOnS.

(i) Change in the scope or the objec-
tive of the project or program (evell if
there is no associated budget revision
requiring prior written approval).

(1) The need for additional Federal
funding.

(ii1) Unless described in the applica-
tion and funded 1in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment. or general support services.

(4) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved hy OMB.

(5) mxcept for reguirements listed in
paragraphs (d)(3)(1) and (AX3)(ii) of this
section, HUD is authorized, at its op-
tion, to waive cost-related and admin-
istrative prior written approvals re-
guired by Circular A-110 and OMB Cir-
culars A-21 and A-122. Such walvers
may include authorizing recipients to
do any one or more of the {following.
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i) Indtinte a one-time cxtension of
the axpiration date of the award of up
£0 192 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
sify HUD in writing with the sup-
porting reasons and revised expiration
date al Jeast 10 days hefore the expira-
Lion date gpecified in the award. This
action may be taken anless:

(A) The terms and conditions of
award prohibit the extension,

(B) The axtenaion requires additional
foaderal funds.

(Y The oxtension involves any
change in the approved obhjectives or
ascope of the project.

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for hudget
revisions whenever paragraphs (d)6)i)
or (d)6)(11) of this section apply.

(i) The revision results from changes
in the scope or the objective of the
project or program.

(1) The need arises for additional
Faderal funds to complete the project.

(7) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB,

(8) When HUD makes an award that
provides support for hoth constraction
and nonconstruction work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers between the
two types of work supported.

te) Non-Federal! cudits, (1) Recipients
and subrecipients that are institutions
of higher education or other non-profit
organizations (including  hospitals)
shall be subiect to the audit require-
ments contained in the Single Audit
Act Amendments of 1996 (31 U.S.C. 7601~
7507) and revised OMB Circular A-133,
“pudits of States, Local Governments,
and Non-Profit Organizations.”

(i) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133, ‘'Audits of States,
Local Governments, and Non-Protfit Or-
ganizations.” For HUD programs, a
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200

24 CFR Subfitle A (4-1=11 Edition)

and part 800 series) and not a related or
affiliated organization o1 entity.

(i1) [Reserved]

(2) State and Jjocal governments shall
he suhject to the awdit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133.
“audits of States, Local Governments,
and Non-Profit Organizations.”

(3) Tor-profit hospitals not covered
by the audit provisions of revised OMR
Circular A-133 shall be subject to the
audit, requirements of the Faderal
awarding agencies,

14) Commercial organizations shall be
suhject to the audit requirements of
HUD or the prime recipient as incor-
porated Into the award document,

[59 FR 47011, Sept. 18, 1994, as amended at 62
FR 61617, Nov, 18, 1997 76 FR 41090, July 15,
20101

§84.83 Property standards.

(a) Purpose of property stundards.
Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
project supported by a Federal award.
HUD shall require recipients to ohserve
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
stabute. The recipient may use its own
property management standards and
procedures provided it ohserves the
provigions of paragraphs (b) through (g)
of this section.

(h) Insurance coverage. Recipients
shall, at a minimum, provide the equiv-
alent insurance coverage for real prop-
ersy and equipment ascquired with Fed-
eral funds as provided to property
owned hy the recipient. Federally-
owned property need not be insured un-
less required by the terms and condi-
tions of the award.

(¢) Real property. HUD prescribes the
following requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards:

(1) Pitle to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
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shall not encumber the property with-
out approval of HUD.

(2) The recipient shall obtain writien
approval by HUD {for the use of real
property in other federally-sponsored
projects when the recipient determines
thal the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those under {ederally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by HUD.

(d) Federally-owned and exemptl prop-
erty—(1) Federally-owned property—(i)
Title to federally-owned property remains
vested in the Federal Government, Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD. Upon
completion of the award or when the
property is no longer needed, the re-
cipient shall report the property to
HUD for further HUD utilization.

(ii) If HUD has no further need for
the property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (15 U.S.C. 8710
(I» to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.O. 12821,
“Improving Mathematics and Science
BEducation in Support of the National
Bducation Goals.”) Appropriate in-
structions shall be issued to the recipi-
ent by HUD.

(2) Exemptl property. When statutory
authority exists, HUD has the opbion
t0 vest title to property acquired with
Federa) funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
“exempt property.”’ Should HUD nol
establish conditions, title to exempt
property upon acguisition shall vest in
the recipient without further obliga-
tion Lo the Federal Government,

(e) Bouipment. (1) Title to equipment
acquired by a recipient with Federal
funds shall vest in the recipient, sub-
ject to conditions of this section.

(2) The recipient shall use the eqguip-
ment in the project or program for
which it wag acquired as long as need-

§84.83

ed, whether or not the projeclt or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
equipment withoul approval of HUD.
When the equipment ig no longer need-
ed for the original project or program,
the recipient shall use the equipment
in connection with its other Iederally-
sponsored activities, in the following
order of priority:

(i) Activities sponsored by HUD
which funded the original project; then

(ii) Activities sponsored by other
Federal awarding agencies.

(3) During the time that equipment is
used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall he
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. IT the eguipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if au-
thorized by HUD.

(4) The recipient’s property manage-
ment standards for eguipment acguired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing.

(i) Bquipment records shall be main-
tained accurately and shall include the
{following information.

(A) A description of the equipment.

(B) Mannfacturer's serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(C) Source of the equipment, includ-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government.

(B) Acquisition date (or date Te-
ceived, if the eguipment was furnished
Dy the Tederal Government) and cost.

() Location and condition of the
equipment and the date the informa-
tion wag reported.

(iiy Bguipment owned by the Federal
Government shall be identified to indi-
cate FPederal ownership.
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(it A physical inventory of equip
ment, shall be taken and the results
reconciled with the equipment. records
At loast once every two years, Any dif-
ferences  betwesn  guantitisg  doter-
mined by the physical inspection and
those shown in the accounting records
shal) he investigated to determine the
causes of the difference. The recipient
shall, In connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
squipment,

(v) A control system shall he in ef-
fect, Lo insure adequate safeguards to
pravent loss, damape, or theft of the
aquipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government. the
recipient shall promptly notity HUD.

vy Adequate maintenance procedures
shall be implemented to keep the
squipment in good condition.

(5) HUD may reserve the right to
transfer the title to the Federal Gov-
srnment or to a third party named by
the PFederal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
he subject to the following standards.

(1) The equipment shall he appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(11} HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to
issune disposition instructions within
the 190 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.

(iil) When HUD exercises its right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

(f) Intangible property. (1) The recipi-
ent may copyright any work that is
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award. HUD reserves
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

24 CFR Subtifle A (4-1~11 Edifion)

(2) Recipients are subjoct to applica-
hle regulations governing patents and
inventions. including government-wide
regulations issuesd by the Department
of Commerce at 37 CI'R part 401,
“Rights to Inventions Made hy Non-
profit. Organizations and Small Busi
ness Firms Under Government Grants.
sontracts  and  Cooperative  Agree-
ments.”

(3) Unless waived hy HUD, the Fod-
ers] Government hag the right 1o para-
araphs () and (£)(3)(d1) of this sec-
tion.

(1) Ohtain, reproduace, publish or oth-
erwise use the data first produced
under an award.

(i) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

(4) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose,

(&) Property trust relationship. Real
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall he held in trust by the recipient,
as trustee for the beneficiaries of the
project or program under which the
property was acquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.

§84.84 Procurement standards,

(a) Purpose of procurement standards.
Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for
the procurement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds. These standards are fur-
nished to ensure that such materials
and services are obtained in an effec-
tive manner and in compliance with
the provisions of applicable Federal
statutes and executive orders. No addi-
tional procurement standards or re-
guirements shall be imposed by HUD
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upon recipients, unless gpecifically re-
guired by Federal statute or executive
order or approved by OMB.

(b) Recipient  responsibilities. The
standards contained in this section do
not relieve the recipient of the con-
tractual responsibilities arising ander
ibs contract(s). The recipient is the re-
gponsible authority, without recourse
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
an award or other agreement. This in-
cludes disputes, claims, protests of
award, source evaluation or other mat-
ters of a contractual nature. Matiers
concerning violation of statute are to
pe referred to such Federal, State or
local authority as may have Droper ju-
risdiction,

(c) Codes of conduct. The recipient
shall maintain written standards of
conduct governing the performance of
its employees engaged in the award and
administration of contracts. No em-
ployee, officer, or agent shall partici-
pate in the selection, award, or admin-
istrasion of a contract supported by
Tederal funds if a real or apparent con-
flict of interest would be involved.
such a conflict would arise when the
employee, officer, or agent, any mem-
ber of his or her immediate family, his
or her partner, or an organization
wlhich employs or is about bo employ
any of the parties indicated herein, has
4 financial or obher interest in the firm
selected for an award, The officers, em-
ployees, and agents of the recipient
shall neither solicit nor accept gratu-
ities, favors, or anybthing of monetary
value from contractors, or parties to
subagreements. However, recipients
may set standards for situations in
which the financial interest is not sub-
stantial or the gift is an unsolicited
item of nominal valne, The standards
of conduct shall provide for discipli-
nary actions to be applied Tor viola-
tions of such standards by officers, em-
ployees, or agents of the recipient,

(dy Competition. Al procurement
transactions shall be conducted in a
manner to provide, to the maximum
extent practical, open and iree com-
petition. The recipient shall be alert to
organizational conflicts of interest as
well as noncompetitive  practices
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among contractors that may restrict
or eliminate competition or otherwise
restrain trade. In order to ensure objec-
tive contractor performance and elimi-
nate unfair competitive advantage,
contractors that develop or draft speci-
fications, reguirements, statements of
work, invitations for hids and/or re-
guests for proposals shall be excluded
from competing for such procurements.
Awards shall be made to the bidder or
offeror whose hid or offer is responsive
to the solicitation and is most advan-
tageous to the recipient, price, quality
and other factors considered, The other
factors shall include the bidder's or
offeror's compliance with Section 3 of
the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701u), hereafter
referred to as '‘Section 3. Section 3
provides that, to the greatest extent
feasible, and consistent with existing
Federal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very
Jow-income persons. Solicitations shall
clearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the bid or offer to be evalu-
ated by the recipient. Any and all hids
or offers may be rejected when it is in
the recipient’s interest to do so.

(e) Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedures. These procedures
shall provide for, at a minimum, that
paragraphs  (e) (1)), (eyyii) and
(e)(1)(iii) of this section apply.

(iy Recipients avoid purchasing un-
necessary items.

(ii) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the recipient.

(iii) Solicitations for goods and serv-
jces provide {or all of the {ollowing.

(A) A clear and accurate description
of the technical requirements for the
material, product or service o be pro-
cured. In competitive procurerments,
such a description shall not contain
features which unduly restrict com-
petition.

(B) Requirements which the bidder/
offeror must fulfil) and all other fac-
tors Lo e used in evaluating bids or
proposals.

(2]
(4]
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(G A description,  whenever  prac
tleable, of technical requirements in

rerms of functions to be performed or
performance required, including the
range of accaptable characterigtics or
minimum acceptable standards.

(1)) The specific features of ‘‘hrand
name or equal’’ descriptions that hid-
ders are required to meet when such
items are included {n the golicitation,

(I8) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensionsd In
the metric system of measurement,

(7y Prefersnce, to the oxtont prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(2) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
husiness enterprises, whenever pos-
gible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(i) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable.

(i) Make information on forth-
coming opportunities available and ar-
range time frames for purchases and
contracts to encourage and facilitate
participation by small businesses, mi-
nority-owned firms, snd women's husi-
ness enterprises,

(1i1) Congider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small husinesses, minority-owned
firms, and women’s business enfer-
prises.

(iv) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
nally.

(v) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(3) The type of procuring instrurments
used (e.g., fixed price contracts, cost

24 CFR Subtitle 4 (4-1-11 Edition)

reimbursable  contracts, purchase or-
ders, and incentive contracts) shall he
determined by the recipient hut shall
he appropriate for the particular pro
curement and for promoting the best
interest, of the program or project in
volved, The “cost-plus-a-percentage-of
cost' or “percentage of construction
cost' methods of contracting shall not
he used.

(4) Contracts shall he made only with
responsible contractors who possess
the potential ahillty to perform suc
cessfully under the terms and condi-
tions of the proposed procurement
Gongideration shall be glven to such
matters as contractor Integrity, com-
pliance with public policy, including.
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701u); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted, as set forth at 2
CFR part 2424.

(5) Recipients shall, on request. make
available for the Federal awarding
agency. pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(i) A recipient’s procurement. proce-
dures or operation falls to comply with
the procurement standards in HUD’s
implementation of Circular A-110.

(ii) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.5.C. 403 (11).
whichever is greater, and is to he
awarded without competition or only
one hid or offer is received in response
to a solicitation.

(i11) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“‘brand name’
product.

(iv) The proposed award over the
small purchase threshold is to bhe
awarded to other than the apparent
low hidder under a sealed bid procure-
ment.

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.
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(f) Cost and price analysis. Some form
of cosl or price analysis shall be made
and documented in the procurement
files in connection with every procure-
ment action. Price analysis may be ac-
complished in various ways, including
the comparison of price quotations sub-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
ysis is the review and evaluation of

each element of cost to determine rea-
sonableness, allocability and allow-
ability.

g) Procurement records. Procurement
records and files for purchases in ex-
cess of the small purchase threshold
shall include the following at a min-
imum:

(1) Basis for contractor selection;

(2) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(3) Basis for award cost or price.

(h) Contract administration. A system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow
up of all purchases. Recipients shall
evaluate contractor performance and
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract.

(i) Contraci provisions. The recipient
shall include, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts. The following provisions
shall also be applied to subcontracts.

(1) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violabes or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate,

(2) A1l contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall Dbe eifected
and the hasis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as

§84.84

conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(3) Except as otherwise required by
statute, an award that reyuires the
contracting (or subcontracting) {for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000, For those contracts or sub-
contracts exceeding §100,000, HUD may
accept the honding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Tederal Government's interest is ade-
quately protected. It such a determina-
tion has not been made, the minimum
reguirements shall be as follows:

(i) A Dbid guarantee from each bidder
equivalent to five percent of the hid
price, The ‘'bid guarantee'’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bhid, execute
such contractual documents as may be
required within the time specified.

(i) A performance bound on the part
of the contractor for 100 percent of the
contract price. A “‘performance bhond’’
is one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract,

(iii) A payment bond on the part of
the contractor for 100 percent of the
contract price. A “payment bond" is
one executed in connection with a con-
tract to assure payment as required by
statute of all persons supplying labor
and material in the execntion of the
work provided for in the contract.

(iv) Where honds are required in the
gituations described herein, the bonds
shall be obbained from companies hold-
ing certificates of anthority as accept-
able sureties pursuant to 31 CI'R part
223, “*Surety Companies Doing Business
with the United States."”

(4) All negotiated contracts (except
those for lese than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
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thair duly authorizod representatives,
shall have access o any books, doew
ments, prpers and records of Lhe con
Lractor whiich are direct)y pertinent to
o wpecific program for the purpose of
madoing andits, examinations, exocerpts
and transeriptions.

(1 AL contracts, including small pur-
chases, awardsd by recipients snd their
contractors shall contain the procure-
ment provisions of appendix A to this
rule, as applicahle.

169 FTCAT011, Sept. 18, 1984, as amendoad at 72
IR 734492, Dec. 27, 2007}

§84.86 Reports and records.

tay Purpose of reports and records.
Paragraphs (h) and (¢) of this section
gel, forth the procedures for monitoring
and reporting on the recipient’s finan-
cia} and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
guirements.

Yy Monitoring and reporting program
performance. (1) Recipients are respon-
gihle for managing and monitoring
each project, program, subaward, func-
tion or activity supported by the
award. Recipients shall monitor sub-
awards to ensure subrecipients have
met the andit requirements as delin-
eated in §84.82(e).

(2) The TFederal awarding agency
shall prescrihe the frequency with
which the performance reports shall be
submitted. Bxcept as provided in para-
oraph (h)6) of this section, perform-
ance reports shall not be required more
frequently than guarterly or less fre-
quently thap annually. Annual reports
shall be due 90 calendar days after the
grant vear: guarterly or semi-annual
reports shall be due 30 days after the
reporting period. The Federal awarding
agency may require annual reports be-
fore the anniversary dates of multiple
year awards in lieu of these require-
ments. The finsl performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

(%) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(4) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

24 CFR Subtitle A (4-1-11 Edifion)

1y A comparison of actual accom-
plishments with the goals and ohjec
tives astablished for the period, the
findings of the investigator, or hoth.
Whenover appropriate and the ontpal
of programs ol projects can he readily
guantified, such quantitative data
shiould he related to cost data for com-
putation of unit costs.

(1) Reasons why established
were not met, 1§ approprigte,

(5) Recipients shall not be requirved to
submit more thapn the original and two
copies of performance reports.

(6) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup
ported activities. Also, notification
shall be given in the case of problems.
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
ascotion taken or contemplated, and any
assistance needed to resolve the gitua-
tion.

(7) HUD
needed,

(8) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data from re-
ciplents.

(¢) Retention ond vceess requirements
for records. (1) This paragraph (o) sets
forth requirements for record retention
and access to records for awards to re-
cipients. Federal awarding agencies
shall not impose any other record re-
tention or access requirements upon

ronls

may make site visits, as

recipients.
(2) Financial records, supporting doc-
uments, statistical records, and all

other records pertinent to an award
ahall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
gion of the quarterly or annual finan-
cial report, as authorized by HUD, The
only exceptions are the following.

) If any litigation, claim, or audit is
started before the expiration of the 3-
vear period, the records shall he re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.
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(ii) Records for real property and
equipment acguired with Federal funds
shall be retained for 3 years after final
disposition.

(iii) When records are transferred to
or maintained by the Federal awarding
agency, the 3-year retention reguire-
ment is not applicable to the recipient.

(3) Copies of original records may he
substituted for the original records if
authorized by HUD.

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
{for joint use.

(5) HUD, the Inspector General,
Comptroller General of the United
States. or any of their duly authorized
representatives, have the right of time-
1y and unrestricted access 1o any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to malke audits,
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph (c)(b) are not
limited to the reguired retemtion pe-
riod, but shall last as long as records
are retained.

(6) Unless reguired by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have heen
exempted from disclosure pursuant to
the Freedom of Information Act (b
U.8.C, 552) if the records had belonged
to HUD.

£84.86 Termination and enforcement.

(a) Termingiion. (1) Awards may be
terminated in whole or in part only if
paragraphs  (a)(1)(), (a)(1)(d), or
(a)(1)(iii) of this section apply.

(i) By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award.

§84.86

(i) By HUD with the consent of the
recipient, in which case the two parties
shal]l agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(iii) By the recipient upon sending to
HUD written notification setting forth
the reasons for sueh termination, the
effective date. and, in the case of par-
tia] termination, the portion to he ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)(1)(i) or
(a)(1)(ii) of this section.

() If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.87(a)(1), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

(3) If costs are allowed, the cost prin-
ciples in §84.27 apply, even though the
award was made on a lump-sum basis,
Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of completion or by some other method
as determined hy the Grant Officer, as
long as the method used results in an
equitable settlement to both parties.

(b) Enforcemeni~(1) Remedies jor non-
compliance. 1{ a recipient materially
{ails o comply with the terms and con-
ditions of an award, whether stated in
a Tederal statute, regnlation, assur-
ance, application, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in
§84.14, take one or more of the fol-
jowing actions, as appropriate in the
circuumstances.

(i) Temporarily withhold cash pay-
ments pending correction of the dedi-
ciency by the recipient or more severe
enforcement action by HUD.

(ii) Wholly or partly suspend or ter-
minate the current award,

(i1i) Withhold further awards for the
projecl or program,

(iv) Take other remedies thal may he
legally available.
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(2 Hearmgs and appeelds. In Laking an
enforcement. action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceading to which the recipient is en
fitled under any statube or regulation
anpplicable to the sction involved.

(31 Bffecty of suspension and  lermi-
nation. Costs of a recipient, resulting
from oblgations incurred hy the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of guspension oy ter-
mination or subsequently. Other recipi-
ent. costs during suspension or after
termination which are necessary and
not reasonably avoidahle are allowable
if paragraphs (h)@)i) and (My3xii; of
this section apply.

(1y The costs result from obligations
which were properly incurred hy the re-
cipient hefore the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(ij) The costs would he allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(4) Relotionship to debarmeni and sus-

pension, The enforcement remedies
jdentified in this section. including
quspension and termination, do not

preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.13),

(54 TR 47011, Sept. 13, 1994, as amended at 72
T*R. 74492, Dec. 27, 2007]

§84.87 Closeout procedures, subse-
guent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Recipients
ghall submit, within 90 calendar days
after the date of completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the recipient.

(2) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.83(h) through (g).

24 CFR Subfitle A (4-1~11 Edition)

il Subsequent  adjustments and. con-
tinwing responsibilities. (1) The closeout.
of an award does not affect any of Lhe
following:

(1) Audit regquirements in §84.20.

(i) Property  manapement. require
menty in §§84.83¢(h) throueh ).

(i) Records retention as required in
§84.53.

(2) After clossout of an award, a rela
tionship created under an award may
he modified or ended in whole or in
part with the consent of HUD and the
recipient. provided the responsibilities
of the racipient are considerad and pro-
visions made for continuing respon-
sihilities of the recipient, as appro-
priate.

APPENDIX A TO PART 84—CONTRACT
PROVISIONS

All contracts, awarded by a reciptent in-
cluding small purchases, shall contain the
following provisions as applicable:

1. Equal Employment Opportunity-—All con-
tracts shall contain a provision requiring
compliance with E.0. 11246, '‘Bgual Employ-
ment, Opportunity,” as amendsd by E.O
11375, “Amending Bxecutive Order 11246 Re-
lating v0 Baqual Employment. Opportanity.”
and as supplemented by regulations at 4]
GTR. part 60, “Office of Federal Confract
Compliance Programs, Egual Employmont
Oppartunity, Department of Labor.”

9. Copeland " Anti-Kickbacl' Act (14 U.5.C
074 and 40 U.S.C. 276¢c)— A1l contracts and sub-
grants in excess of $2000 for construotion m
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
vrith the Copeland “Anti-Kickbaok'™ Act (18
1U.8.C. 874), a8 supplemented by Department
of Labor regulations (28 CFR part &, “Con-
trectars and Suhcontractors on Pablic Build-
ing or Public Work Financed in Whole or in
Part. by Loans or Grants from the Unfued
States''). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, hy any means, any person
emploved in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to HUD,

3. Dawis-Bucon Act, as amended (40 U.S.C.
2760 to a-7)—When required by TFederal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.B.C. 2762, to a-7) and as supplemented by
Department of Labor regulations (24 CFR
part 5, “Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’). Under
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this Acl, contractors shall be reguired Lo pay
wages to laborers and mechanics at a rate
not less than the minihmum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not Jess than
once a week. The recipient shall place a copy
of the current prevailing wage determination
jssned by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance ol the
wage determination. The recipient shall re-
port all suspected or reported violations to
HUD.

4, Contract Work Hours and Safety Standards
Act (40 U.8.C. 327 through 333)—Where appli-
cable, all contracts awarded by yecipients in
excess of $2000 for construction contracts and
in excess of $2500 for other contracts that in-
volve the employment of mechanics or labor-
ers shall include a provision for compliance
with Sections 102 and 107 of the Contract
Work Hours and Safety Standards Act (40
U.S.C. 827-333), as supplemented by Depart-
ment of Labor regulations (29 CFE part 5).
Under Section 102 of the Act, each con-
tractor shall be required to compute the
wages of every mechanic and laborer oun the
basis of a standard workweek of 40 liours.
Work in excess of the standard workweek is
permissible provided that the worker is com-
pensated at a rate of not less than 1% times
the bhasic rate of pay for all hours worked in
excess of 40 hours in the workweek. Section
107 of the Act is applicable to construction
work and provides that mno laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous O dan-
gerous. These reguirements do not apply %o
the purchases of supplies or madterials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

5. Itights to Inventions Made Under ¢ Con-
irael or Agreemenf—Contracts or agreements
for the performance of experimental, devel-
opimental, or yesearch work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 87 CFR part 401, YRights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by HUD.

6. Clean Air Acl (42 U.S.C. 7401 el seq.) and
the Federal Water Pollution Conlrol Act (33
U.8.C. 1257 el seq.), as amended—Contrachs
and  subgrants of amounts in excess of
$100,000 shall contain a provision that re-
guires the recipient to agree to comply with
all applicable standards, orders or regula-

Pt. 85

HUD and the Regional Office of the Bnviron-
menta) Protection Agency (EPA).

7. Byrd Anti-Lobbying Amendment (37 U.S.C.
1858)—Contractors who apply or hid for an
award of $100,000 or more shall file the re-
guired certification. Bach tier certifies Lo
the tier above thal il will not and has not
used Federal appropriated fands to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congresg, or an smployee of a
membher of Congrese in connection with ob-
taining any Federal contract, grant or any
other award covered by 81 U.S.C. 1352. Tach
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
guch disclosures are forwarded from tier to
tier up to the recipient.

[69 FR 47011, Sept. 13, 1994, as amended at 72
TR 73493, Dec. 27, 2007}

PART  85—ADMINISTRATIVE ~ RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—Generadl

Sec.
856.1
85.2
85.3
854
85.5
85.6

Purpose and scope of this part.
Scope of subpart.

Definitions.

Applicability.

Bffect on other issuances.
Additions and exceptions.

Subpart B—Pre-Award Requirements

85.10 Torms for applying for grants.

85,11 State plans.

85.12 Special grant or subgrant conditions
for*high-risk' grantees.

Subpart C—Pos!-Award Requirements

FINANCIAL ADMINISTRATION

85.20 Standards for financial management
systems.
L 856.21 Payment.
85,22 Allowable costs.
85.23 Period of availability of funds.
85.24 Malehing or cost sharing.
85.26 Program income.
85.26 Non-Federal andit.

CHANGES. PROPERTY, ANL BUBAWARDS

tions issned pursuant to the Clean Air Act 5.30 Changes.
(42 U.8.C. 7401 el scq.) and the Federal Water 85,31 Real propery.
Follution Control Act as amended (33 T.8.C. 8532 Bguipment.
1251 el seq.). Violations shal) be reported to  B85.33 Supplies.
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Pt. 230

3. Indireet cost allocations nol using rabes.
In certain sitnations, a governmental unit,
because of the nature of ite awards, may be
required to develop a cost allocation plan
that distributes indirect (and, in some cases,
direct) costs bo the specific funding sources.
In these cases, a narrabive cost allocation
methodology should be developed, doou-
mented, maintained for aundit, or submitted,
as appropriate, to the cognizant agency for
peview, negotiation, and approval.

4, Appeals. If a dispute arises in a negotia-
tion of an indirect cost rate (or other rate)
between the cognizant agency and the gov-
ernmental unit, the dispute shall be resoived
in accordance with the appeals procedures of
the cognizant agency.

5. Collection of unallowable costs and erro-
neous payments. Costs specifically identified
as unallowable and charged to Federal
awards either directly or indirectly will be
refunded (including interest chargeable in
accordance with applicable Federal agency
regulations).

6. OMB assistance. To the extent that prob-
jems are encountered among the Federal
agencies and/or governmental nnits in con-
nection with the negobiation and approval
process, OMB will lend assistance, as re-
guired, to resolve such problems in a timely

manner,

PARTS 226-229 [RESERVED]
PART 230—COST PRINCIPLES FOR

NON-PROFIT ORGANIZATIONS
(OMB CIRCULAR A-122)
Sec.
230.5 Purpose.
230.10 Scope.
230.16 Policy.
230,20 Applicability.
230.25 Definitions
230.30 OMB responsibilities.
930.35 Federal agency responsibilities.
930.40 Eifective date of changes.
230,45 Relationship to previous issuance.
280,60 Information Contact,
APPENDD, A TO PART 230—GENERAL PRIN-
CIPLES
APPENDD: B 70 PART 230—SELECTED 1TEMS OF
Cosr

APPERDD: C T0 PART 230—NOK-PROFIT ORGA-
NIZATIONS NOT SUBJECT 70 THIS PART
AUTHORITY: 81 U.B.C. 603; 31 U.5.C. 1111; 41
U.8.C. 105; Reorganization Plan No. 2 of 1970,
T.0. 11541, 36 FR 107387, 3 CFR, 1966-1970, . 839
SOURCE: 70 J'R 51927, Aung. 31, 2000, unless
otherwise noted,

2 CFR Ch. ll (1-1-09 Edition)

§280,6 Purpose.

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations.

§230,10 Scope.

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Bducational Institutions (OMB Cir-
cular A-21); State, local, and federally-
recognized Indian tribal governments
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87); or hospitals.

(b) The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part.

§230,15 Policy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or obher agreements.
Howsever, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies.

§230.20 Applicability.

(a) These principles shall be used hy
211 Tederal agencies in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimburgsement
contracts, and other contracts in which
costs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter referred to as
awards. The principles do not apply to
awards under which an organization is
not required to account to the Federal
Government for actual costs incurred.

(b Al cost reimbursement sub-
awards (subgrants, subcontracts, ete.)
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are subject. to thode Faederal cost prin-
ciples applicable to the particular or-
ganization concerned. Thus, if a
gubaward is to a non-profit. organiza-
tion, this part shall apply: if a
sithaward is to a commercial organiza-
tion, the cost principles applicable to
commercial concerns shall apply; If a
subaward is to 4 college or university.
2 CTR  part 220 shall apply; If a
subaward s t0 a State, local, or feder-
ally-recognized Indian tribal govern-
mant, 2 CTR part, 226 shall apply.

(¢) Exclusion of gsome non-profit, or-
ranizations. Some non-profit ovganize-
tions, hecause of their gize and nature
of operations, can bhe considered to he
similar to commercial concerns for
purpose of applicability of cost prin-
ciples. Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns. A listing of these organizations
is contained in Appendix C to this part.
Other organizations may be added from
time to time.

§280.25 Definitions.
(a) Non-profit orpanization means

any corporation. trust, association, co-
operative, or other organization which:

(1) Is operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public
interest;

(27 Is not organized primarily for
profit; and

(3) Uses 118 net proceeds to maintain,
improve, and/or expand its operations.
For this purpose, the term ‘‘non-profit
organigation’ excludes colleges and
universities: hospitals; State, local,
and federally-recognized Indian tribal
governments: and those non-profit or-
ganizations which are excluded from
coverage of this part in accordance
with §230.20(c).

(b) Prior approval means securing the
awarding agency's permission in ad-
vance bo incur cost for those items
that are designated as requiring prior
approval by the part and its Appen-
dices. Generally thigs permission will be
in writing., Where an item of cost re-
quiring prior approval is specified in
the budget of an award, approval of the
budget constitutes approval of that
cost.

§230.50

§230.30

OMB may grant exceptions Lo the re
quirements of this part wheh permis
gible under existing law. However, n

OMB ragponsibilities.

the interest of achieving maximum

uniformity, exceptions will he per

mitted only in highly unusual cir

cumstances.

§280.85 Federal agency responsibil-
ities,

The head of each Federal agency that
awards and administers grants and
agreements subject to thig part is re
gponsihle for requesting approval from
and/or consulting with OMB (as appli
cable) for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions speci-
fied in the appendices to this part.

§230.40 Effective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization’s next fis
cal year. For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Federal agen-
oy agree. Karlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual
sgreement  hetween an organization
and the cognizant Federal agency.

$280.45 Relationship to  previous
imsuance.
(a) The guidance in this part pre

viously was issued as OMB Circular A-
122, Appendix A to this part contains
the guidance that was in Attachment A
(general principles) to the OMB cir-
culay: Appendix B contains the guid-
ance that was in Attachment B (se-
lected items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formation that was in Attachment C
(non-profit organizations not subject to
the Circular) to the OMB circular.

(b) Historically, OMB Circular A-122
superseded cost principles issued by in-
dividual agencies for non-profit organi-
zations.

§230.50 Information contact.

Further information concerning this
part may be obtained by contacting the
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PI. 230, App. A

Office of Tederal Financial Manage-
ment, OME, Washington, DC 2056083,
telephone (202) 396-3993.

APPENDIY 4 TO PART 230—GENERAL
PRINCIPLES

GENERAL PRINCIPLES
TABLE OF CORTENTS

A. Basic Considerations
. Composition of total costs
. Factors affecting allowability of costs
. Reasonable costs
Allocable costs
. Applicable credits
., Advance understandings
. Conditional exemptions
B. Direct Costs
C. Indirect Costs
D. Allocation of Indirect Costs and Deter-
mination of Indirect Cost Rates
, General
. Simplified allocation method
. Multiple allocation base method
. Direct allocation method
. Bpecial indirect cost rates
I, Negotiation and Approval of Indirect Cost
Rates
1. Definitions
9. Negotiabion and approval of rates

ST ovn o e

O €O DO

GENERAL PRINCIPLES

A. Basic Considerations

1. Composition of total costs. The total
cost of an award is the sum of the allowable
direct and allocable indirect costs less any
applicable credits.

9. Tactors affecting allowability of costs.
To be allowable under an award, costs must
meet the following general criteria:

a. Be reasonable for the performance of the
award and be aliocable thereto under these
principles.

b. Conform to any limitations or exclu-
gions sel forth in these principles or in the
award as to types or amount of cost items.

¢. Be consistent with policies and proce-
dures that apply uniformly to both federally-
financed and other activities of the organisa-
tion.

d. Be accorded consistent treatment.

e. Be determined in accordance with gen-
erally accepted accounting principles
(GAAP).

. Not be included as & cost or used bo meet
cost sharing or matching reguirements of
any other federally-financed program in ei-
ther the currenl or a prior period.

r. Be adequately documented.

3. Reasonable costs. A cosl is reasonable if,
in its nature or amount, it does not exceed
that which wounld bhe incurred hy a prudent
person under the circumstances prevailing at
the time the decision was made to incur the

2 CFR Ch. Il (1-1-09 Edition)

costs. The guestion ol the reasonableness of
specific costs must be serutinized with par-
ticular care in connection with organizations
o1 separate divisions thereof which receive
the preponderance of their support from
awards made by Federal agencies. In deter-
mining the reasonableness of & given cost,
consideration shall be given to:

«. Whether the cost is of a type generally
recognized as ordinary and necessary for the
operation of the organizabion or the perform-
ance of the award.

1. The restraints or reguirements imposed
by such factors as generally accepted sound
business practices, arms length hargaining,
Federa] and State laws and regulations, and
terms and conditions of the award.

c. Whether the individuals concerned acted
with prudence in the circumstances, consid-
ering bheir responsibilities to the organiza-
tion, its members, employees, and clients,
the public at large, and the Federal Govern-
ment.

4. Significant deviations from the esbtab-
lished practices of the organization which
may nnjustifiably increase the award costs.

4. Allocable costs. a. A cost is allocable to
a particular cost objective, such as & grant,
contract, project. service, or other activity,
in accordance with the relative benefits re-
ceived. A cost is allocable to & TFederal award
if it is treated consistently with other costs
ipcurred for the same purpose in like cir-
cumstances and if it

(1) Is incurred specifically for the award,

(2) Benefits hoth the award and other work
and can be distributed in reasonable propor-
tiom o the benefits received, or

(3) Is necessary 4o the overall operation of
the organization, although a direct relation-
ship to any particular cost objective cannot
bhe shown.

b. Any cost allocable to a particular award
or other cost objective under these principles
may not be shifted to other Federal awards
to overcome funding deficiencies, or to avoid
restrictions imposed by law or by the terms
of the award.

5. Applicable credits. a. The term applica-
ble credits refers to those receipts, or reduc-
tion of expenditures which operate to offsel
or reduce expense ibems that are allocable to
awards as direct or indirect costs. Typical
examples of such transactions are: Purchase
discounts, rehabes 01 allowances, recoveries
or indemnities on losses, insurance refunds,
and adjustments of overpayments or erro-
neous charges. To the extent that such cred-
ite acoruing or received by the organization
relabe to allowable cost, they shall be cred-
jted to the Tederal Government cither as a
cost reduction or cash refund, as appro-
priate.

. In some instances, the amounls recejved
from the Federal Government Lo finance or-
ganizational activities or service operations
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should he trentod ar applicable cradits. Bpe-
aiffonlly, the conespt. of nettiug sueh crodit
itoms agringt related exponditures shouid be
appliod hy the organization in determining
the rates or amounts to bhe chargsd to Fod.
crnl awards for sorvices ronderad whonever
the tnellities or other resources used in pro-
viding sueh sorvicss have bsen financed di-
rectly, in whole or in part, hy Federal funds.

¢. Ttor rules covertng program income (i.o.,
gross  {ncome  earned  from  federally-sup-
portad activition) see §216.24 of 2 CFR part
215 Untform Administrative Requirements
for Grants and Agreements with Institutions
of Higher RBducation, Hospitals, and Other
Non-Profit. Organizations (OMB Circuiar A-

0y,
6. Advance understandings. Under any
given  award, the reagonableness and

alocability of certain items of costs may he
difficult to dotermine. This is particularly
trae in connection with organizations that
receive a preponderance of their support
from Federal agencies. In order to avoid gub-
sequent disallowance or dispute hased on
unreasonahleness or nonallocahility, it is
often desirable to seek a writfen agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of gpecial or unusual
costs. The absence of an advance agreement,
on any element of cost will not. In itself, af-
fact the reasonahleness or allocability of
Lhat element.

7. Conditional exemptions, a. OMB author-
izes conditional exemption from OMB admin-
1strative requirements and ocost principles
for certoin Federal programs with stato-
torily-authorized consolidated planning and
consolidated administrative funding, that
are identified hy a Federal agency and ap-
proved by the head of the Executive depart-
ment or establishment. A Federal agency
shall consult with OMB during its consider-
ation of whether to grant such an exemption.

h. To promote efficiency in State and local
program administration, when Federal non-
cntitlement programs with common pur-
poses have gpecific statutorily-authorized
consolidated planning and consolidated ad-
ministrative funding and where most of the
State agency's resources come from non-
Federal sources, Federal agencies may ex-
empt these covered State-administered, non-
entitlement grant programs from certain
OMB grants management requirements. The
exemptions would be from all hut the
allocability of costs provisions of Appendix
A, subsection C.e, of 2 CFR part 226 (OMB
Circular A-87); Appendix A, Section C.4. of 2
CFR part 220 (OMB Circular A-21). Section
A 4. of this appendix; and from al] of the ad-
ministrative requirements provigions of 2
CFR part 216 (OMB Circular A-110) and the
agencies' grants management common rule.

¢. When a Federal agency provides this
fiexibility, as a prerequisite to a State’s ex-
erciging this option, a State must adopt its
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own o writban  fisea) and administrative re-
quiramaents oy expending and accounting for
all funds, which are consistont with the pro-
vigions of 9 CIPTU part 226 (OMBE Circular A-
87), and oxtend such policies to all subracipi
onts. These fiscal and administrative pre-
quircments must bhe sufficiently specific Lo
ensure Lhat: Pands are used in complhiinae
with all applicable Federal gtatutory and
regulalory provigions, costs are ressonable
and necessary for operating these programs.
and fands are not Lo he nged Jor poneral ex-
ponsas reguired to carry out ather respan-
sihilities of & State or 68 subrecipients

B Direct Cogts

1. Direct costs are those that eah be dentr-
fied specifically with a particular final cost
objective, te., a particular award, project,
sarvice, or other dirsct activity of an organi-
sation. However, a cost may not he assigned
to an award ag a direct cost if any other cost
incurred for the same parpose, in like oir-
cumstance, has been allocated fio an award
as an indirect cost. Costs identified specifi-
cally with awards are direct costs of the
awards and are to be assigned directly there-
to. Costs identified specifically with other
final cost ohjoctives of the organization are
direct, cogts of those cosl obhjectives and are
not to be assigned to other awards divectly
or indireotly.

2. Any direct cost of a minor amount. may
he treated as an indirect cost for reasons of
practicality whiere the accounting treatment
for such cost is consistently applied to all
final cost objectives.

3. The cost of certain activities are not al-
iowable as charges to Federal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B vo this part). However, even
though these costs are unallowable for pur
poses  of comvputing charges to Federal
awards, they nonetheless must he treated as
direct, costs for purposes of determining indi-
rect cost rates and bhe allocated their share
of the organization's indirect costs if they
represent. activities which include the sala-
ries of personnel, occupy space, and benefit
from the organization's indirect costs.

4, The costs of asctivities performed pri-
marily as a service to members, clients, or
the general public when significant and nec-
essary to the organization's mission must be
treated as direct costs whether or not allow-
ahle and he allocated an equitable share of
indirect costs. Some examples of these types
of activities include:

a. Maintenance of membership rolls, sub-
seriptions, publications, and related func-
tions.

b. Providing services and information to
members, legislative or administrative hod-
ieg, or the puhlic.

¢. Promotion, lobbying, and other forms of
public relations.
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4. Meetings and conferences excepl those
held to conduct the peneral administration
of the organization.

e. Maintenance, protection, and invest-
ment of special funds not used in operation
of the organization.

{. Administration of group benefits on De-
hall of members or clients, including life and
hospital insurance, annuity or retirement
plans, financial aid, etc.

C. Indirect Costs

1. Indirect costs are those that have heen
incurred for conunon or joint objectives and
cannot be readily identified with a par-
ticular final cost objective. Direct cost of
minor amounts may be treated as indirect
costs under the conditions described in sub-
paragraph B.2 of this appendix. After dirgot
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
be allocated to benefiting cost objectives. A
cost may not be allocated to an award as an
indirect cost if any other cost incurred for
the same purpose, in like circumstances. has
been assigned to an award as a direct cost.

9. Because of the diverse characteristics
and accounting practices of nonp-profit orga-
nizations, it is not possible to specify the
types of cost which may be classified as indi-
reot cost in all situations. However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances on buildings and equipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
eral expenses, sich as the salaries and ex-
penses of executive officers, personnel ad-
ministration, and accounting.

3. Indirect costs shall be classified within
two broad categories: “‘Facilities” and v Ad-
ministration.” “'FPacilities’ is defined as de-
preciation and use allowances on huildings,
eyuipment and capital improvement, inter-
est on debt associated with certain buildings,
eyuipment and capital improvements, and
operations and maintenance expenses. vad-
ministration’ is defined as general adminis-
trabion and general expenses such as the di-
rector's office, accounting, personnel. library
expenses and all other types of expenditures
not listed specifically under one of the sub-
categories of “Facilities’ (including cross al-
lecations from other pools, where applica-
bie). Bee indirect cost rate reporting reguire-
ments in subparagraphs D.2.e and D.3.g of
this appendix.

. Allocation of Indirect Costs and
Determination of Indirect Cosl Rates

1. General, a. Where a non-profit organiza-
tion has only one major function, or where
all its major lanckions benefit from jbts indi-
rect, costs to approximately the same degree,
the allocation of indirect costs and the com-

2 CFR Ch. Il (1-1-09 Edition)

putation of an indirect cost rate may he ac-
complished through gimplified allocation
procedures. as deseribed in subparagraph D.2
of this appendix,

L. Where an organization has several major
junctions which benefit from ibs indirect
cosbs in varving degrees, allocation of indi-
rect coste may reguire the accumulation of
such costs into separate cost groupings
which then are allocated indiviaually to ben-
efiting functions by means of & base which
pest measures the relative degree of benefit.
The indirect costs allocated to ench function
arve then distributed to individual awards and
other activities included in that function by
means of an indirect cost rate(s).

¢. The determination of what constitutes
an organization's major functions will de-
pend on its purpose in being; the types of
services it renders to the public, its clients,
and its members; and the amount of effort it
devotes to sueh activities as fundraising.
public informatijon and membership activi-
ties.

d. Specific methods for allocating indirect
costs and computing indirect cost rates
along with the conditions under which each
method should be used are described in sub-
paragraphs D.2 through b of this appendix.

e. The base period for the allocation of in-
Qirect costs is the period in which such costs
are incurred and acoumulated for allocation
to work performed in that period. The base
period normally should coincide with the or-
ganization's fiscal year but, in any event,
shall he so0 selected as to avoid inequities in
the allocation of the costs.

2. Simplified allocation method. a. Where
an organizabion's major functions bhenefit
Irom its indirect costs to approximately the
same degree, the allocation of indirect costs
may be accomplished by separating the orga-
pization's total costs for the base period as
either direct or indirect, and dividing the
total allowable indirect costs (net of applica-
ble credits) by an eguitable distribution
hase. The result of this process is an indirect
cost rate which is used to distribute indirect
costs to individual awards. The rate should
be expressed as the percentage which the
total mmount of allowable indirect costs
hears to the hase sclected. This method
should also be used where an organization
has only one major function encompassing a
number of individual projects or acbivities,
and may be used where the jevel of Federal
awards Lo an organization is relatively
small.

h. Both the direcl costs and the indirect
costs shall exclude capital sxpenditures and
nnallowahie costs. However, unallowable
costs which represent activities must be in-
cluded in the direct costs under the condi-
tions described in subparagraph B.2 of this
appendix. .

¢. The distribution base may be total @i-
rect. costs (excluding capital expenditures
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ind - othor distorting ftems, such as major
subeontracts o gubgrantsr direct solarios
and wagos, or other base which rosults m oan
cgnitable digtribution. The distribution hase
shall gonerally exclude participant. sapport
coste as dofined in paragraph 32 of Appondix
3

d o Fxcapt, whore a specilal rate(s) is re-
auirad in accordance with gubparagraph § of
this appendix, the indirsct cost rate devel-
apod under the ahove principles is applicable
to all awards at the organization. If a special
rateds) is reguired, appropriste modifications
shall ho made in order to develop the specinl
ratos).

o oy an organigation that recojves more
than 310 milon {n Fadera) funding of direct
costy tn a flgeal vear, a hreskout. of the indi-
rect, cost ocomponent into two broad cat-
epgories, Pac{lities and Administiration as de-
(ined in subparapgraph C.3 of this appendliy, is
required. The rate in each case shall be stat-
od as the peroentage which the amount of
the particular indirect cost category (.e.,
Pacilities or Administration) is of the dis-
tribution hase identified with that category.

4. Multiple allocation base method.

a. General. Where an organization's indi-
rect, costs henefit its major funoctions in
varying degrees, indirect costs shall be accu-
mulated into separate cost groupings, as de-
seribed in subparagraph DS of this appen-
dix. Bach grouping shall then be allocated
mdividually  to  benefiting functions by
means of a base which hest measuares the rel-
ative henefits. The default allocation banes
by cost pool are described in subparagraph
[3.3.c of this appendix,

b. Identification of indirect costs. Cost
croupings shall be established so as to per-
mit the allocation of each grouping on the
basis of henefits provided to the major func-
tions. Wach grouping shall constitute a pool
of expenses that are of like character in
terms of functions they henefit and in terms
of the allocation hase which best measures
the relative benefits provided to each func-
tion. The groupings are classified within the
two hroad categories: "Facilities' and “'Ad-
ministration," as described in subparagraph
C.8 of this appendix. The indirect cost pools
are defined as follows:

(1) Depreciation and use allowances. The
expenses under this heading are the portion
of the costs of the organization’s buildings,
capital improvements to land and buildings,
and equipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
this part (“*Depreciation and use allow-
ances').

(2) Interest. Interest on debt associated
with certain buildings, eguipment and cap-
ital improvements are computed in accord-
ance with paragraph 23 of Appendix B to this
part (*‘Interest'').

(3) Operation and maintenance expenses,
The expenses under this heading are those
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that hiave hean incurred for the administra
Lion, operation, maintenance, preservation.
sl protection of Lhe orpanivation’s physical
plant. They include expensos normally in-
crred for such {tems as: Janitorial and util-
ity services: repairg and ordinary or normil
atterations of buildings, furniture and aquiyp-
ment: care of grounds; maintenance and op-
eration of buildings and other plant facili-
ties: security. earthquake and disaster pre-
paredness: environmental safety: hazardous
waste disposal; property, lability and othoeyr
insurance relating to property; sphace and
capital leasing: factlity planning and nman-
agemaont, and, contral recefving. The oper
ation and maintenahce expenses caloprory
shnll also  include fts allocable share of
fringe hanafit costs, dapreciation and uae al
lowances, and interest costs,

(4) Goneral administration and general ox-
penyes. (n) The expenses under this heading
are bthose that have heen incurred for the
overall general executive and administrative
offices of the organization and other ox-
penses of a general nature which do nol re-
late solely to any major function of the orga-
nization. This category shall also include its
allocable share of fringe beneflt costs, opeyr-
ation and maintenance expense. depreciation
and uge allowances, and interest costs. Iix-
amples of this category include central of-
fices, such as the director's office, the office
of finance, bhusiness services, bhudget and
planning, personnel, safety and risk manage-
ment, general counsel, management, infor-
mation systems, and bhrary costs.

(b) In developing this cost pool, special
care should be exercised to ensure that costs
incurred for the same purpose in like cir-
cumstances are- treated consistently as ei-
ther direct, or indirect costy. For example,
salaries of techmnical staff, project supplies.
project publication, telephone toll charges.
computer costs, travel costs, and specialized
services costs shall he treated as direct costs
wherever identifiable to a particular pro-
gram. The salaries and wages of administra-
tive and poocled clerical staff should nor-
mally be trented as indirect costs. Direct
charging of these costs may be appropriate
where a major project or activity explicitly
requires and budgets for administrative oy
clerical services and other individuals in-
volved can be identified with the program or
activity. Items such as office supplies. post-
age, local telephone costs, periodicals and
memberships should normally he treated as
indirect costs.

¢. Allocation hages. Actual conditions shall
be taken into account in selecting the hase
to be used in allocating the expensed in each
grouping to henefiting functions, The esaen-
tial considerstion in selecting a method or a
base is that it is the one best suited for as-
signing the pool of costs to cost objectives in
accordance with benefits derived; a traceable
cause and effect relationship; or logic and
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reason, where neither the cause nor the el-
fect of the relationship is determinable.
When an allocation can be made by assign-
ment of a cost grouping directly to the func-
tion benefited, the allocation shall be made
in that manner. When the expenses in a cost
grouping are more general in nature, the al-
Jocation shall be made through the use of a
selected base which produces results that are
sguitable to both the TFederal Government
and the organization. The distribution shall
be made in accordance with the bhases de-
seribed herein unless it can be demonstrated
that the use of a Qifferent base would result
in a more equitable allocation of the costs,
or that a more readily available base would
not increase the costs charged o sponsored
awards. The results of special cost studies
(such as an engineering utility study) shall
not be nsed to determine and allocate the in-
direct costs to sponsored awards.

(1) Depreciation and use allowances. Depre-
ciation and use allowances expenses shall be
allocated in the following manner:

(a) Depreciation or use allowances on
puildings used exclusively in the conduct of
a single function, and on capital improve-
ments and equipment used in such buildings,
shall be assigned to that function.

(b Depreciation or use allowances 01
buildings used for more than one function,
and on capital improvements and equipment
used in such buildings, shall be allocated to
the individual functions performed in each
buiiding on the basis of usable square {eet of
space, excluding common areas, such as hall-
ways, stairwells, and restrooms.

(c) Depreciation or use allowances on
puildings, capital improvements and eqguip-
ment related space (e.g., individual rooms,
and laboratories) used jointly by more than
one function (as determined by the users of
the space) shall he treated as follows. The
cost of each jointly used unit ol space shall
be allocated to the beneliting functions on
the basis of either the employees and other
users on a full-time eqguivalent (F"TE) hasis
or salaries and wages of those indiviaual
functions benefiting from the use of bthal
space; o) organizabion-wide employee FTESs
or salaries and wages applicable to the hene-
fiting junctions of the organization,

(d) Depreciation or use allowances on cer-
tain capilal improvements to land, such as
paved parking areas, fences, sidewalks, and
¢he like, not included in the cost of build-
jngs, shall be allocated Lo user calegories on
a FTE bagis and distributed to major junc-
tiong in proportion to the salaries and wages
of all employees applicable to the Mnctions.

(2) Interest. Interest costs shall be allo-
cated in the same manner as the deprecia-
tion or use allowances on the buildings.
equipment and capital eguipments to which
the interest relates.

(3) Operation and maintenance expenses.
Operation and maintenance expenses shall be

2 CFR Ch. Il (1-1-09 Edition)

allocated in the same manner as the depre-
cintion and use allowances.

(4; General administration and general ex-
penses. General administration and general
expenses shall be allocated to benefibing
functions based on modified total direct
costs (MTDC), as described in subparagraph
.54 of thiz appendix. The expenses included
in thie category could he srounped first ac-
cording to major functions of the organiza-
tion to which they render services or provide
penefits. The aggregate expenses of each
eroup shall then be allocated to henefiting
junctions hased on MTDC.

4. Order of dQistribution. (1) Indirect cost
categories consisting of depreciation and use
allowances, interest, operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
zation. Other cost categories conld be allo-
cated in the order determined to he nmost ap-
propriate by the organization. When cross al-
looation of costs is made as provided in sub-
paragraph D.8.4.(2) of this appendix, bthis
order of allocation does not apply.

(2) Normally, an indirect cost category will
be considered closed once it has been allo-
cated to other cost olbjectives, and costs
shall not be subsequently allocated to it.
However, a cross allocation of costs hetween
two or more indirect costs categories could
be used if such allocation will result in a
more equitable allocation of costs. If a cross
allocation is used, an appropriate modifica-
tion to the composition of the indirect cost
caterories is reguired.

e. Application of indirect cost rate or
rates. Broept where a special indirect cost
rate(s) is reguired in accordanoce with sub-
paragraph D.b of this appendiz. the separate
groupings of indirect costs allocased to each
major function shall be aggregated and
treated as a common pool for that function.
The costs in the common pool shall then he
aistributed to individual awards included in
that Mmnction by use of a single indirect cost
rate.

[, Distribution basis, Indirect costs shall be
distributed to applicable sponsored awards
and obher benefiting activities within each
major function on the pasis of MTDC. MTDC
consistes of all salaries and wages, {ringe hen-
efits. materials and supplies, services, travel,
and subgrants and subcontracts up to the
first $26.000 of each subgranl or subcontract
(regardless of the period covered by the
subgrant or subcontract). Eguipment, capibval
expenditures, charges for patienti care, rental
costs and bthe portion in excess of $25,000
shall be excluded from MTDC. Participant
sapport costs shall generally he excluded
from MTDC. Other items may only bhe ex-
cluded when the Federal cost cognizant
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agponey dotermines that an exclugion is nec
angnry Lo avold a gerious inoquity in Lhe dis-
utbution of indivect, coats,

o individual Rate Components, An
reet cost rate shall be determitined for cach
aeparabe indirect cost pool developsd. The
rate in ench case shall be stated as the per-
contage which the amount of the particular
indiract, gost. pool s of the distribution base
identifiod with that pool. Bach indirect cost
rate negotiation or determination agresmont
ghall include development. of the rate [or
onch indiract cost pool as well as the overall
indiraet. cout, rate. The {ndirect cost pools
shall be classified within two hrond oal-
agories: Pacilities' and “Administration,”
as doreribad in subhparagraph G2 of this ap-
pendix,

1. Direct allocation method. a. Some non-
profit. organizstions treat all costs as direct
costs exoepl general administration and gen-
oral expenses. These organizations generally
separate their costs into three basic cat-
sgories; Goneral administration and general
expenses, fundraising, and other direct func-
tions (including projects performed under
Federal awards). Joint costs, such as depre-
ciation, rental costs, operation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
0sts to each category and to each award or
other activity using a base most appropriate
to the particular cost being prorated,

L. This method is acceptable, provided each
joint cost is prorated using a base which ac-
curately measures the benefits provided fo
sach award or other activity. The bases muat
he established in accordance with reesonable
criteria, and be supported hy current data.
This method is compatible with the Stand-
ards of Accounting and Finanocial Reporting
for Voluntary Health and Welfare Organize-
tions issued jointly by the Nations) Health
Counecil, Inc,, the National Assembly of Vol-
untary Heslth and Social Welfare Organiza-
tiong, and the United Way of America,

¢, Under this method, indirect costs con-
sist exclusively of general administration
and general expenses, In all other respects,
the organization's indirect cost rates shall
he computed in the same manner as that de-
scribed in subparsgraph D.2 of this appendix.

5, Special indirect cost rates. In some in-
stances, a single indirect cost rate for all ac-
tivities of an organization or for each major
function of the organization may not he ap-
propriate, since it would not take into ac-
count those different factors which may sub-
stantially affect the indirect costs applicable
to a particular segment of worlk. For this
purpose, a particular segment of work may
he that performed under a single award or it
may consist of work under a group of awards
performed in a common environment, These
factors may include the physical location of
the work, the level of administrative support
required, the nature of the facilities or other

indi-
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rasonyvees mmpioyvod. the scientific diseciplines
or Lechnienl skidls involved, the organiza-
tiona) arrangaments used, or any combina-
tion thereof. When a particular segment of
work 1s porformed in an envivonmoent winch
apponrs to generate a significantly different
leve!l of indirect costs, provisions should he
made for a separate indirect, cost, pool appli-
cable to gsuch work., The geparate indireet
cost. pool should he daveloped durmg the
course of the regular allocation process. and
the separste indirect cost rate resulting
therefrom phould be used, provided ji is de-
termined that the rate differs significantly
from that which would have been obtained
under subparagraphs D.2, 3, and 4 of thiz ap-
pendix, and the volume of work to which the
rake wonld apply is material.

. Nogotiation and Approval of Indirect Cost
Rates

1. Definitions. As used in this section. the
following terms have the meanings set, forth
helow:

a. Cognizant agency means the Federal
agency respousible for negotiating and ap-
proving indirect cost rates for a non-profit
organization on behalf of all Federal agen-
cles.

b. Predetermined rate means an indirect
cost, rate, applicable o a specified current. oy
future period, usually the organization’s fis-
cal) year. The rate is bagsed on an estimate of
the costs to be incurred during the period A
predetermined rate is not subject to adjust-
ment.

¢. Mixed rate means an indirect cost rate
which has the same characteristics as o pre-
determined rate, except that the difference
between the estimated costs and the actual
costs of the period covered hy the rate is car-
rled forward as ah adjustment to the rate
computation of a subsequent, perjod

d. Final rate mesns an indirect cast rate
applicable to a specified past period which is
hosed on the actual costs of the period. A
fina) rate is not suhject to adinstment.

6. Provisional rate or billing rate means a
temporary indirect cost rate applicable to a
specified period which is used for funding. in-
terim reimbursement, and reporting indirect
costs on awards pending the establishment of
a final rate for the period,

f. Indirect cost proposal means the docu-
mentation prepared by an organization to
substantiate its claim for the reimbursement
of indirect costs. This proposal provides the
basis for the review and negotiation leading
to the establishiment of an organization’s in-
direct cost rate.

g. Cost objective means s function, organi-
zational subdivision, contract, grant, or
other work unit for which cost data are de-
sired and for which provision is made to ac-
cumulate and measure the cost of processes.
projects, jobs and capitalized projects.
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9. Negobiation and approval of rales. a. Un-
Jess Qifferent arrangements are agreed Lo ny
the agencies concerned, the Federal agency
with the larges! dollar value of awards with
an organization will be designated as the
cognizant agency for the negotiation and ap-
proval of the indirect cost rater and., where
necessary, other rates such as fringe benelit
and computer charge-ont rates. Once an
agency is assigned cognizance for a par-
ticular non-profit organization, the assign-
ment will not be changed unless there it a
major Jong-term shift in the doliar volume of
the Federal awards to the organization. Al
concerned Tederal agencies shall be given
the opportunity to participate in the nego-
tiation process but. after a rate has heen
agreed upon, it will be accepted by all Fed-
era) agencies. When a Federal agency has
yeason to helieve that special operating fac-
tore affecting its awards necessitate special
indirect cost rates in accordance with sub-
paragraph D.5 of this appendix, it will, prior
to the time the rates are negotiated, notify
the cognizant agency.

b. A non-profit organization which has not
previously established an indirect cost rate
with a Federa) agency shall submit its ini-
tial indirect cost proposal immediately after
the organization is advised that an award
will be made and, in no event, later than
three months after the effective date of the
award.

¢. Organizations that have previously es-
tablished indirect cost rates must submit a
new indirect cost proposal to the cognizant
agency within six months after the close of
each fiscal year.

d. 4 predstermined rate may be negotiated
for use on awards where there is reasonable
assurance, hased on past experience and reli-
able projection of the organization’s costs,
that the rate is not likely to exceed a rabe
based on the organization’s actual costs.

e. Fixed rates may be negotiated where
predetermined rates are not considered ap-
propriate. A fixed rate, however, shall not be
negotiated if all or a substantial portion of
the organization's awards are expected to ex-
pire before the carry-{ orward adjustiment can
he made: the mix of Federal and non-Federal
work al the organization is Loo erratic Lo
permit an eguitable carry-forward adjust-
ment; or the organization's operations fluc-
tuate significantly {rom year Lo year.

[, Provisional and fina) rates shall be nego-
tiated where neither predelermined nor fixed
rates are appropriate.

p. The results of each negoliation shall be
formalized in a writlen agreemenl hetween
Whe cognizant agency and the non-profit. or-
ganization. The cognizanl agency shall dis-
tribute copies of the agreement to al)l con-
cerned Tederal arencies,

h. If a dispute arises in a negotliation of an
inflirect cost rate between the cognizant
agency and the non-proflit organization. the

9 CFR Ch. 1l (1-1-09 Edifion)

dispute shall be resolved in accordance with
the appeals procedures of the cognizant
agency.

i, To the extent thal problems are encoun-
vered among the FPederal agencies in connec-
tjon with the negotiation and approval proc-
ess, OMB wil) lend assistance ag required to
resolve such problems in a timely manner.

APPERDIY. B TO PART 230—SELECTED
ITEMS OF COST

SELECTED 1TEMS OF COST
TABLE OF CONTENTS

1. Advertising and public relations costs

9. Advisory councils

3. Alcoholic heverages

4. Andit costs and related services

5. Bad debts

6. Bonding costs

7, Communication costs

8. Compensation for personal services

0. Contingency provisions

10. Defense and prosecution of criminal and
civi) proceedings, claims, appeals and
patent infringement

11, Depreciation and use allowances

12. Donations and contributions

13. Employee morale, health, and welfare
costs

14, Entertainment costs

15, Bguipment and other capival expendi-
tures

16. Fines and penalties

1. Pund raising and investment manage-
ment costs

18. Gains and losses on depreciable assets

19. Goods or services for personal use

20, Housing and personal living expenses

71, 1dle facilities and idle capacity

99. Insurance and indemmnification

23, Interest

24. Labor relations costs

25, Liobhying

26. Lyoosses on other sponsored agreements
or contracts

o7. Maintenance and repair costs

98. Materials and supplies costs

29. Meebings and conferences

30. Memberships, subscriptions, and profes-
sional activity costs

31. Organization cosbs

32, Page charges in professional journals

33. Participant support costs

34, Patent costs

35, Plant and homeland security costs

36, Pre-agreement costs

37, Professional services costs

ap. Publication and printing costs

30, Rearrangement and ajteration costs

40, Reconversion costs

41, Recruiting costs

42. R.elocabion costs

43, Renta) costs of buildings and eq uwipment

44, Rovalties and other costs for use of pat-
ents and copyrights
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15 Sedling sand marketing

A Specializod service faeilitaos

197 Tasos

48 Toarmtination ecosts apphonhle Lo
g0l areemaoents

Training coss

Transportation costs

Traval aosts

i Tastoos

SPon-

ADDPRNDIN B 7O PART 230-- SELIBCPID FITMS OF

cosTr
Parnpraphs ) owrongh 52 of Uhils appendiz
movide principlos Lo be applind 1 estab-

hshing the allowability of certain ftoms of
rost. Thoge privcetiples apply whother o anat. is
trantod as diroet or indirect,. Faflore ta mon-
Lion # partdeular item of cogt is not intendod
Lo imply bhat itoas anallowable: rather, de-
swermination as to ablowabiitty in ecach case
ghould be based on the treatment. or prin-
ciplos provided for similar or related items
of cost.

I Advertising and public relations costs. a.
The term advertising costs means the costs
of advertising medis and corollary adminis-
trative costs. Advertising media include
magazines, newspapers, radio and television,
direct, mail, exhibits, electronic or computer
transmittals, and the like.

L. The term public relations includes com-
miunity relations and means those activities
dadicated to maintaining the image of the
non-profit. organization or maintaining or
promaoting understanding and favorable rela-
Lions with the community or public at large
or any segment, of the public.

¢. The only allowable advertising costs are
those which are solely for

(11 The recruitment of personnel required
for the performance by the non-profit organi-
zation of obligations arising under a Federal
award (See olso paragraph 41, Recruiting
costs. and paragraph 42, Relocation costs, of
Lthis appendixy:

(2 The procurement of goods and services
far the performance of o Pederal award,

{3, The disposal of serap or surplus mafe-
fisls acquired in the performance of a Fed-
) oaward except when non-profit organizae-~
tions are reimbursed for disposal costs at a
predetermined amount; or

(4) Other specific purposes necessary to
meet the requirements of the FPederal award.

d. The only allowable public relations costs
are:

(1) Costs specifically required by the Fed-
eral award;

(2) Costis of communicating with the public
and press pertaining to specific sctivities or
scecomplishments which result from perform-
anee of Federal awards (these costs are con-
sidered necessary as part of the outreach ef-
fort. for the Federal) award); or

(8) Cosbs of conducting general linison with
news media and government public relations

P, 230, App. B

are limited Lo communication and lixison
necessary kReep the puhlic mtormaod on mad-
wers of public concern, such as noticss ol
Pederal  contract/grant  awards,  [inancial
matters, ohe.

¢, Costs identified in subparagraphs ¢ and d
if incurred foy more than one Federal awrd
or for hoth sponsored work and other wark of
fhe non-profit organization, are allowihle Lo
the extent fhat, the principles in Appondis A
Lo this part, paragraphs B, ("Direct Costs™s
and C. “Indiract Coste"™) are ohserved.

I Unallowable advertising and public reln-
tions costs include the following:

(1) All advertising and public
costs other than as specificd in
praphs ¢, 4, and o

(2) Costs of mecetings, conventions. oon
vocubions, or other events related Lo othoer
activities of the non-profit organization, in-
chuding:

(a,) Costs of displays, demonserations, and
exhibits:

(b) Costs of meebing rooms, hospitality
suites, and other special facilities used in
conjunction with shows and other special
events: and

(¢c) Salaries and wages of employees en-
gaged in setting up and displaying exhibits,
making demonstrations, and providing hrief-
ings.

(3) Costr of promotional items and moemo-
rabilia, including models, gifts. and son-
venirs:

(4) Costs of advertising and public relations
designed solely to promote the non-profit. or-
ganization.

2. Advigory Councils. Costg incurred hy ad-
vigsory councils or committees are allowable
as a direct cost where anthorized by the Fed-
eral awarding agency or as an indirect cost
where allocable to Federal awnrds.

3. Alcoholic heverages. Costs of alcoholic
heverages are unallowable,

4. Audit costs and related services, a. The
consts of audits required by, and performed in
accordance with, the Single Audit Act. as
implemented by Circular A-133, “Aundite of
States, Local Governments, and Non-Profit
Organizations' are allowable. Also see 31
U.8.C. 7505(b} and section 230 (*‘Aundit Costs')
of Circular A-138,

b. Other audit costs are allowable if in-
cluded in an indirect cost rate proposal, oy if
specifically approved by the awarding agen-
cy as a direct cost to an award.

¢, The cost of agreed-upon procedures en-
gagements to monitor subrecipients who are
exempted from A-133 under section 20((d) are
allowable, subject to the conditions listed in
A-133, section 230 (hX2).

5. Bad debts. Bad debts, including losses
(whether actual or estimated) arising from
uncollectable accounts and other claims. re-
Jated collection ocosts, and related legal

relntions
subpra

officers, to the extent that such activities costs. are unallowable.
1556
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G. Bonding costs. a. Bonding cOSLS arise
when the Federal Government reguires as-
surance against financial loss Lo itsel! or
others by reason of the acl or default of the
non-profit organization. They arise alsc in
instances where the non-profit organization
reguires similar assurance. Included are such
bonds as bid, performance. payment. advance
payment, infringement, and fidelity bonds.

b. Costs of bonding reqguired parsuant to
the terms of the award are allowable.

¢. Costs of bonding reguired by the non-
profit organization in the general conduct of
its operations are allowable to the extent
that such bonding is in accordance with
sound business practice and the rates and
premiums are reasonable under the cir-
cumstances.

7. Communication costs. Costs incurred for
telephone services, local and long distance
telephone calls, telegrams, postage, 1mes-
senger, electronic or computer transmittal
‘services and the like are allowable.

8. Compensation for personal services. a.
Definition. Compensation for personal serv-
joes includes all compensation paid our-
rently or acerued by the organization for
services of employees rendered during the
period of the award (except as otherwise pro-
vided in subparagraph 8.1 of this appendix).
It includes, but is not limited to, salaries,
wages, director's and executive commitiee
member's fees, incentive awards, iringe bene-
fits, pension plan COSGS, allowances for off-
site pay, incentive pay, location allowances,
nardship pay, and cost of living differentials.

1, Allowability. Bxoept as otherwise spe-
cifically provided in this paragraph, the
costs of such compensation are allowable to
the extent that:

(1) Total compensation to individual em-
plovees is reasonable for the serviees ren-
dered and conforms to the established policy
of the organization consistently applied to
baoth Federal and non-Federal activities: and

(2) Charges to awards whether treated as
direct or indirect costs are determined and
supported as required in this paragraph,

¢. Reasonableness. (1) When the organiza-
tion is predominantly enraged in activities
other than those sponsored hy the Tederal
Government, compensation for employees on
federally-sponsored work will be considered
reasonable to the extent that il is consistent
with that paid for similar work in the orga-
nization’s obher activities.

(2) When the organization is predominantly
engaged in federally-sponsored activities and
in cases where the kind of empioyees re-
guired for the Tederal activities are not
found in the organization’s other activities,
compensation for employees on federally-
sponsored work will be considered reasonable
to the extent thal it is comparable to that
paid for similar work in the Jabor markets in
which the organization compeles for the
kind of employees involved.

2 CFR Ch. Il (1-1-0% Edition)

d. Special considerations in determining
allowahility. Certain conditions require spe-
cin) consideration and possible limitations in
determining costs under TFederal awards
where amounntg or types of compensation ap-
pear unreasonable. Among such conditions
are the lolowing:

(1) Compensation Lo members of non-profit
organizations. trustees, directors, associates,
officers, or the immediate families thereol.
Determination shonid he made tlial such
compensation is reasonable for the actual
personal services rendered rather than a dis-
tribution of earnings in excess of costs,

(2) Any change in an organization’s com-
pensation policy resulting in a substantial
increase in the organization's level of com-
pensation, particilarly when it was concur-
rent with an increase in the ratio of Federal
awards to obther activities of the organiza-
tion or any change in the treatment of al-
lowahility of specific types of compensation
due to changes in Federal policy.

¢. Unallowable costs. Costs which are anal-
lowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely on the hasis that they con-
stitute personal compensation.

{. Overtime. extra-pay shift, and multi-
shift premiums. Premiums for overtime,
extra-pay shifts, and multi-shift work are al-
towable only with the prior approval of the
awarding agency except:

(1) When necessary 50 CODe with emer-
gencies, such as those resulting from acci-
dents, natural disasters, breakdowns of
squipment, or ocoasional operational bottle-
necks of a sporadic nature.

(2) When employees are performing indi-
rect functions, such as administration, main-
tenance, or acconnting.

(3) In the performance of testg, laboratory
procedures, Or other similar operations
which are continuous in nature and cannot
reasonahly be interrupted or otherwise com-
pleted.

(4) When Jower overall cost to the TFederal
Grovernment will result.

g. Tringe benefits. (1) Fringe benelits in
the form of regular compensation paid Lo
employees during periods of aubhorized ab-
sences [rom the job, such as vacation leave,
sick leave. military leave. and the like. are
allowable, provided such costs are absorbed
by all organization aclivities in proportion
b0 the relative amount of time or effort actu-
ally devoled to each.

(2) Pringe benelits in the form of employer
contributions or expenses lor social security,
employee insurance, workmen’s compensa-
tion insurance, pension plan costs (see sub-
paragraph 8.2 of this appendix). and the like,
are allowable, provided such henelits are
granted in accordance with established writ-
ten organizabion policies. Such heneflits
whether treated as indirect cosbs or as direect
costs, shall Dbe aistributed to particular
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awards ond other activities 1na manne con-
sigtent with the patbern of hanefits acerwing
to the hualividunds or proup of omplovees
whose selaries and wages are chargeable Lo
stel awards and other wetivitios,

(hea) Provigions for a reserve under a self-
mgiranee program for anemploynment com-
pengation or waorkers' compsnsation are al-
fownble to the extent, that the provisions
raprosent, reasonahle estimates of the Habil-
fties for such compensation, and the types of
covorage, extont of coverage, and rates and
mroamitang would have bsen allowable had in-
surenee haon purchaged to cover the riglks.
Howover, provisions for solf-insured tinbii-
ihtas which do not become pavable for more
than one yoar after the provision is made
shitll noto gxesad the present value ol the M-
abllity.

(b) Where an organization follows a con-
sistont policy of expensing actual payments
Lo, or on hehalf of, employses or former em-
ployess for unemployment compensation or
workers' compensation, such payments are
allowable in the year of payment with the
prior approval of the awarding agency., pro-
vided they are allocated to all activities of
the organization.

(4) Costs of insurance on the lives of trugt-
ees, officers, ar other employses holding po-
sitions of similar responsibility are allow-
ahle only fo the extent that the insurance
reprasents  additional compensation. The
costs of such ingurance when the organize-
tion is named ag beneficiary are unallowable.

h. Organization-furnished automobiles.
That portion of the cost of organization-fur-
nished automobiles that relates to personal
use by employees (including trangportation
to and from work) is unallowable ag fringe
henefit or indirect costs regardless of wheth-
er the cost is reported as taxable income to
the smployees, These costs are allowable as
direct costs to sponsored award when hec-
agsary for the performance of the sponsored
award and approved by awarding agencies.

i, Pension plan costs. (1) Costs of the orga-
nization’s pension plan which are incurred in
asccordance with the established policies of
the organization are allowable. provided:

(a) Such policies meet the test of reason-
ableness;

(h) The methods of cost allocstion are not
discriminatory;

(¢) The cost agsigned to each fiscal yesr is
determined in accordance with generally ac-
cepted accounting principles (FAAP), as pre-
sceribed in Accounting Principles Board Opin-
ion No. 8 issued hy the American Institute of
Certified Public Accountants: and

(d) The costs assigned to a given fiscal year
are funded for all plan participants within
six months affer the end of that vear. How-
ever, increases to normal and past service
pension costs caused by a delay {1 funding
the actuarial liability beyond 30 days after

Pl. 230, App. B

sieh guarter of the yewr Lo which sueh cosus
are agsipnable are unallowablo,

(2) Pension plan termination imsurance
premiums paid pursuant to the Bmployee

Retiremoent Income Seeurity Act (BWRISA of
1974 (FPub. L, 93-406) are allowable. Late pay
ment charges on such premiums aye unaliow
ahle.

(3) xeise taxes on accumulated hunding
deficiencies and  other penwlties tmposed

under BRISA are unsllowable.

i. Incentive compensation. Incontive com:
pansation to employses bagad on cost reduc-
tlon, or efficient, performance, suggestion
awards, safaty awards, ate,, are sliowable Lo
the extent that the overall compensation s
dotemuinad Lo be reagsonable and sheh costn
are pald or aceruasd purguant, Lo an agrac
mant entered into in good fajth between Lhe
orpanization and the employees bhefore the
gervices woere rendered, or pursuant fo an es-
tablishad plan followed by the organization
g0 consistently as to imply. in sffect. an
agreement to malce sueh payment

k. Severance pay. (1) Severance pay. also
commonly referred to as dismissal wages, is
a payment in addition to regular salaries and
wapes, by organizations to workers whosc
employment is being terminated. Costs of
severance pay are allowable only to the ex-
fent that in each case, {t is required hy:

(a) Law

(h) Tmployver-employee agreement,

(¢) Watablished policy that constitutes, in of-
fect, an implied agresment on the organi-
snbion’s part, or

() Cireumstances of the particular employ-
ment.

(2) Costs of severance payments are divided
into two caterories as follows:

(a) Actual normal turmover severance pay-
ments shal) be allocated to all activities: or,
where the organization provides for s resevve
for normal severances, such method will he
acceptable if the charge to current oper-
ations is reagonable in light of payments ac-
tually made for normal severances aver a
representative past period, and If amounts
charged are allocated to all activities of the
organization.

(h) Abnormal or mass severance pay is of
such a conjectural nature that measurement
of costs by means of an accrual will not
achieve equity to both parties. Thus, accru-
als for this purpose are not allowable. How-
sver, the Federal Government recognizes its
obligation to participate, to the extent of its
fair share, in any specific payment. Thus, al-
lowability will be considered on a case-hy-
case basis in the event or occurrence.

(¢} Costs incurred in certain severance pay
peckages (commonly known as ‘‘a golden
parachute’’ payment) which are in an
amount in excess of the normal severahce
pay paid by the organization to an emyployee
upon termination of employment and are
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paid to the employee contingent upon &
change in management control over, or owi-
ership of, the organization’s assets arce unal-
lowahle.

(@) Severance payments to foreign nation-
als emploved by the organization outside the
United Stales, to the extent thal the amouni
exceeds bhe customary or prevailing prac-
tices for the organization in the United
States are unallowable, unless they are nec-
essary for the performance of Tederal pro-
grams and approved by awarding agencies,

(e) Severance payments to foreign nation-
als employed by the organization outside the
United States due to the termination of the
foreign nationa) as a result of the closing of.
or curtailment of activities by, the organiza-
tion in that country, are unallowable, unless
they are necessary for the performance of
Federal programs and approved by awarding
agencies.

1. Training costs. See paragraph 49 of this
appendix,

m. Support of salaries and wages.

(1) Charges to awards for salaries and
wages, whether treated as direct costs or in-
direct costs, will be based on documented
payrolls approved by a responsible official(s)
of the organization. The distribution of sala-
ries and wages to awards must be supporsed
by personnel activity reports, as prescribed
in subparagraph 8.m.(2) of this appendix, ex-
cept when a substitute system has been ap-
proved in writing by the cognizant agency.
(See subparagraph E.2 of Appendix A to this
part.)

(2) Reports reflecting the distribution of
activity of each employee must be main-
tained for all staff members (professionals
and nonprofessionals) whose compensation is
charged, in whole or in part, directly to
awards. In addition, in order to support the
allocation of indirect costs, such reports
must also be maintained for other employees
whose work involves two or more functions
or activities if a distribution of their com-
pensation between such functions or activi-
ties is needed in the determination of the or-
ganization’s indirect cost rate(s) (c.g., an em-
ployee engaged part-time in indirect cost ac-
tivities and pari-time in a direct function).
Reports maintained by non-profit organiza-
tions bto satisfy these requirements must
meet the following standards:

(a) The reports must reflecl an after-the-
fact determination of the actual activity of
each emploves. Budgel estimates (i.c.. esti-
mates determined before the services are
performed) do nol gualify as support for
charges to awards.

() Each report must account for the total
activity for which employees are com-
pensabed and which is required in fullillment
of their obligations to the organization.

(c) The reports must be signed by the indi-
vidual employee, or by a responsible super-
visory official having first hand knowledge

1

-

o}

2 CFR Ch. Il (1-1-09 Edition)

of the activities perfornmed by the employvec,
that the distribution of activity represents a
reasonable estimate of the actual work per-
formed by the employee during the periods
covered by the reporss.

(@) The reports must he prepared at least
monthly and must coincide with one ormore
pay periods.

(3) Charges for the salaries and wages of
nonprofessional employees, in addition to
the supporting documentation described in
subparagraphs (1) and (2), must also be sup-
ported by records indicating the tetal num-
ber of hours worked each day maintained in
conformance with Department of Labor reg-
wlations implementing the Falr Labor
Standards Act (FLSA) (29 CFR part 516). For
this purpose, the term “nonprofessional em-
ployee” shall have the same meaning as
“ponexempt employee,’” under FLSA.

(4) Salaries and wages of employees used in
meeting cost sharing or matching reguire-
ments on awards must be supported in the
same manner as salaries and wages claimed
{or reimbursement from awarding agencies.

9. Contingency provisions. Contributions
to & contingency reserve or any similar pro-
vision made for events the ocourrence of
which cannot be foretold with certainty as
to time, intensity, or with an assurance of
their happening, are unallowable. The term
“contingency reserve’’ excludes self-insuar-
ance reserves (see Appendix B to this part,
paragraphs 8.2.(3) and 22.a(2)(d));, pension
funds (see paragraph B8.1) and reserves for
normal severance pay (see paragraph 8.k.)

10. Defense and prosecution of criminal and
civil proceedings, claims, appeals and patent
infringement.

a. Definitions. (1) Conviction, as used hefe-
in, means a judgment or a conviction of a
criminal offense by any court of competent
jurisdiction, whether entered upon as i ver-
dict or a piea, including a conviction due to
a plea of nolo contendere.

(2) Costs include, but are not limited to,
administrative and clerical expenses: the
cost of legal services, whether performed by
in-house or private counsel; and the costs of
the services of accountants, consnliants, or
obhers retained by the organization to assist
it costs of employess, officers and trustees,
and any similar costs incurred before, dur-
ing. and after commencement of a indicial or
administrative proceeding that hears a di-
yect relationship to the proceedings.

(3) Fraud, as used herein, means acbs of
{rand corruption or atbempbs to defraund the
Federal Government or to corrupt its arents,
acts thal constitule a cause for debarment
o) suspension (as specified in agency regula-
tions). and acks which violale the alse
Claims Act. 31 U.S.C., sections 3728-3731, or
the Anti-Kickback Act, 41 U.8.C., sections )
and bd.

(4) Penalty does not include restitution, re-
imbursement, or compensatory damages.

8

ATTACHMENT ...

|

PAGE

2. 0F.28

PAGES




OMB Circulars and Guidance

ohy Procasding includes an investigation

I (1 Except ar othorwine desceribod hormn,
costy ineurred in connoction with any emmi-
nid. civil or administrative procseding (in-
cluding Tiling of a lalse cortification) com-
mencod by the Fadersl Government, or a
State, locwl or foreign government, are nof
altownhle if the procesding: Relates o a vio-
lation of, or fallure to comply with, a Fed-
eral Statae, Jocul oy foreign statute or rego-
lation by the ovpanization (including its
agoents and employees), and results in any of
Lhe Toltowring disporttions:

(o In a eriminal procsesding, a conviction.

(O In s clvll or admintstrative procesding
mivolving an allepation of Drand or similar
niisconducet, a dotermination of organiza-
Lionalt labhility

(¢) In the care of any civil or adminiatra-
Live proceeding, the imposition of s monae-
Lary penalty.

(d) A final decigion by an appropriste Fed-
aral official to debar or suspend the organi-
zation, to rescind or void an award, or to tey-
minate an award for defanlt by reason of a

violation or fallure to comply with a law or
regulation,
tey A disposition hy consent or com-

promise, if the action could have resulted in
any of the dispositions described in subpara-
araphs H.h.(Ixa), (), (o) or () of this appen-
dix.

(2 If more than one proceeding involves
the same alleged misconduct, the costs of all
sueh proceedings shall be unallowable if any
one of them results in one of the disposttions
shown in subparagraph 10.h.(1) of this appen-
i,

¢. If 8 proceeding referred to in gubpara-
graph 10.b of this appendis is commenced by
the Federal Government and is resolved by
consent, or compromise pursuasnt to ay agree-
ment entered into by the organization and
the Federsl Government, then the costs in-
curred by the organization in connection
with such proceedings that are otherwise not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent specifi-
cally provided in sich agreement.

d. If a proceeding referred to in svuhpara-
graph 10.b of this appendix is commenced by
a State, local or foreign government, the au-
thorized Federal official may allow the costs
incurred by the organization for such pro-
ceedings, if such authorized official deter-
mines that the costs were incurred as a re-
sult of a specific term or condition of & fed-
erally-sponsored award, or specific written
direction of an authorized official of the
sponsoring agency.

e. Costs incurred in connection with pro-
ceedings described in subparsgraph 10.b of
this appendix. but which are not made unal-
lowable hy that subparagraph, may bhe al-
lowed by the Federa) Government, but only
to the extent that:

1
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1 The costs are reasounble in relation Go
the aclbivitios reguired to doal with the pro.
cesding and the underlying cange of action;
a,

(1 Payment of the costs incurred, atlow-
able and allocalle costs, s not prohibited by
any other provision(s) of fhe sponsored
award,;

(3) The costs are pot otherwise racovered
from the Rederal Government or a thivd
party, etther directly as s resnlt of the pro
cesding or otherwise; and,

(1) The porcentage of costg allowed doee
not, excoed the percentage detorminaed hy an
authorived Federal official Lo he appropriate,
cotgldering the complexiby of the Htjpation,
ganerally accepted principnles governing the
award of lagal foes in eivi] actions involving
the United Statas as a party, and such other
factors as may hoe appropriate. Such percent
age shall not exceed 80 percent., However |l
an agreement reached under subparagraph
10.¢ of this appendix has explicitly consid-
ered this 80 percent limitation and permitted
a higher percentage, then the full amount of
costs resulting {rom that agreement shall be
allowable.

{. Costs incurred by the organization in
connection with the defense of sults hrought
by its employees or sx-employees under sec-
tion 2 of the Major Fraud Aot of 1988 (Pal. 1,
100-700), including the cost of all relief nee-
essary to make such smployee whole, where
the organization was found liable or setticd,
are unallowable.

. Costs of legal, acconnting, and oonsulf,

ant services, and related costs, incurred in
connection with defense againgt Federal
Government claims or appeals, antitrust

prosecution of claims or appeals
Federal Government, are unal-

sults, or the
against the
lowable.

h. Costs of legal. accounting, and consuli-
ant. services, and related costs. incurred iu
connection with patent infringement ltiga-
tion, are unallowable unless otherwise pro
vided for in the sponsored awards,

i. Costs which may be unallowable under
this paragraph, including directly associated
costs, shal)l he segregated and accounted for
by the organization separately. During bthe
pendency of any proceeding covered by sub-
paragraphs 10.h and [ of this appendin. the
Pederal Government shall generally with-
hold payment of such costs. However, if in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for conditional payment upon provision of
adequate security, or other adeqguate assur-
ance, and agreements by the organization to
repay all unallowable costs, plus interest, if
the costs are subseguently determined fio be
unallowable.

11, Depreciation and use allowances. a.
Compensation for the use of buildings, other
capital improvements, and equipment on
hand may he made through use allowance or
depreciation. However, except as provided in
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paragraph 110 of thiz appendix. a comhbina-
tion of the two methods may not be used in
connection with a single class of fized assets
(c.g., buildings, office sguipment, computer
equipment, etc.).

L. The computation of use allowances or
depreciation shall be based oun bthe acquisi-
tion cost of the assets involved. The acquisi-
tion cost of an assel donated Lo the non-prof-
it organization by a third party shall be its
fair market value at the time of the dona-
tion.

¢. The computation of use allowances or
depreciation will exclude:

(1) The cost of land;

(2) Any portion of the cost of buildings and
equipment borne by or donated by the Fed-
eral Government irrespective of where title
was originally vested or where it presently
resides; and

(3) Any portion of the cost of pbuildings and
equipment contributed by or for the non-
profit organization in satisfaction of a statu-
tory matching requirement.

d. General ocriteria where depreciation
method is followed:

(1) The period of useful service (useful life)
sstablished in each case for usable capital
assets must take into consideration such fac-
tors as type of construction, nature of the
eguipment used, technological developments
in the particular program area, and the re-
newal and replacement policies followed for
the individua) items or classes of assebs in-
volved, The method of depreciation used to
assign the cost of an asset (or group of as-
sets) to accounting periods shall reflect the
pattern of consumption of the asset during
its useful life.

(2) In the absence of clear evidence indi-
cating that the expectsd consumption of the
asset will be significantly greater or lesser in
the early portions of its useful life than in
the later portions, the straight-line method
shall be presumed to be the appropriate
method.

(3) Depreciation methods once used shall
ol be changed unless approved in advance
by the cognizant Federal agency. When the
depreciation method is introduoeed for appli-
cabion Lo assets previously subjecl Lo a use
allowance, bhe combination of use allow-
ances and depreciation applicable Lo sueh as-
sebs musl not exceed the total acguisition
cost of the assels,

e. When the depreciation method i used
for buildings, a building's shell may he seg-
regated from eanch building component (€.,
plumbing system, heating. and air condi-
tioning system, etc.) and each ilem depre-
cialed over ite estimated useful life: or the
entire building (i.e.. the shell and all compo-
nentls) may be treated as a single assel and
depreciated over a single useful life.

{. When the depreciation method is used for
a particular class of assets. no depreciation
may be allowed on any such assels thai,

2 CFR Ch. Il (1-1-09 Edition)

under subparagraph 11,4 of thig appendix,
would be viewed as fully depreciated. How-
ever, a reasonable nse allowance may be ne-
gotiated for such assets if warranted alfuer
taking into consideration the amount of de-
preciation previously charged Lo the Trederal
CGovernment, the estimated useful life re-
maining at time of negotiation, the effectl of
apy inereased maintenance charges or de-
creased efficiency due to age. and any other
factorg pertinent to the ntilization of the
assel for the purpose contemplated.

g, Criterin where the use allowance method
is followed:

(1) The use allowance for buildings and im-
provement (including land improvements,
suech as paved parking areas, fences, and
sidewalks) will be computed at an annual
rate not exceeding two percent of acguisition
cost.

(2) The use allowance for equipment will be
computed at an annual rate not exceeding
six and two-thirds percent of acguisition
cost. When the use allowance method is used
for buildings, the entire building must be
treated as a single asset; the building's com-
ponents (e.g., plumbing system, heating and
air conditioning, etc.) cannot be segregated
from the building’s shell.

(3) The two percent limitation, however,
need not e applied to eguipment which is
merely attached or fastened to the building
but not permanently fixed to it and which is
used as furnishings or decorations or for spe-
cialized purposes (c.g., dentist chairs and
denta) treatment units, counters, laboratory
henches holted to the floor, dishwashers,
modular furniture, carpeting, etc.). Such
eguipment wil) be considered as not being
permanently fized to the puilding if it can be
Temoved withont the need for costly or ex-
tensive alterations or repairs to the building
or the egunipment. Bguipment that meets
these criteria will be subject to the 6% per-
cent eguipment use allowance limitation.

1. Charges for use allowances or deprecia-
tion must he supported by adequate property
records and physical inventories must be
talken al least once every two years (a statis-
tical sampling basis is acceptable) Lo ensure
thal assets exist and are usable and needed.
When the depreciation method is followed,
adeguake depreciabion records indicating the
amount of depreciation taken each period
must also he maintained.

12. Donations and contributions.

a. Contributions or donations rendered.
Contributions or donations, including cash,
property, and services, made by the organi-
zation, regardless of the recipient, are unal-
Jowable.

b. Donated services received:

(1) Donated or volunteer services may he
rurnished to an organization by prof essional
and bLechnical personnel, consullants, and
other skilled and unskilled labor, The value
of these services it nol reimbursable either
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aroadirset oy indirect cost, Haowever: the
value of donated services may be usad 6o
net cost sharing or matehing reguiremoents
L acsordanoe with the Common Bade.

12 The value of donated services utilized in
Lhe performance of a diract cosl activity
shintl, whon material in amount, be consid-
arad in Ghe determination of the non-profit
oreanization's indirect costs or rate(s) and,
accordingly, shall he allocated & propor-
tionate share of applicable indirect costs
whay the following exiut:

tn) The agerogate value of the services i
matorinl

(hy The gorvices are supportod by a signifi-
sant amount of tha indfract coste menrred
hy e non-profil, orgrnization: and

ey The dirast. coat activity fs not pursned
primarily lor the boneftt, of the Federal Gov-
ernment

(1) In those instances where there is no
hasis Tor determining the fair mariot value
of the services rendered, the recipient and
the cognizant agency shal) negotiate an ap-
propriate allocation of indirect cost to the
services,

{(4) Where donated services directly henefit
a project supported by an award, the indirect
costs allocated to the services will he consid-
ered as a part of the total costs of the
project. Such indirect costs nisy be reim-
hursed under the award or used to rneef. cost
sharing or matching requirements.

(5) The value of the donated services may
he used to meet cost sharing or matching re-
guirements under conditions described in
Section 215.28 of 2 CFR part 215 (OMB Cir-
cular A-110). Where donated services are
treated as indirect costs, indirect cost rates
will separate the value of the donations so
that relmbursement will not he made.

¢. Donated goods or space. (1) Donated
eoods: i.e., expendable personal property/sup-
plies, and donated use of space may be fur-
nished to a non-profit organization. The
value of the goods and space is nof reimburs-
ahle either as a direct or indirect cost,

(2) The value of the donations may be used
o meet cost sharing or matching share re-
quirements under the conditions described in
2 CFR part 216 (OMB Circular A-110). Where
donations are treated as indirect costs, indi-
rect cost rates will separate the value of the
donations so that reimbursement will not he
made.

18. Employee morale, health, and welfare
costs,

a. The costs of employee information pub-
lications, health or first-aid clinics and/or
infirmaries, vrecreational activities, em-
ployee counseling services, and any other ex-
penses incurred in accordance with the non-
profit. organization’s established practice or
custom for the improvement of working con-
ditions, employer-employee relations, em-
ployee morale, and employee performance
are allowable.

Pt 230, App. B

Lo Sueh costs witl e egantably apportioned
Lo bl activities of the non-profit. organiza-
fion. Income generated rom any of these ac-
Givities will he credited to the cost Lhereof
unless sueh income has been irrevocably set
over Lo employee wellare organizabtions.

14, Bntertaimment costs. Costs of enter-
Ladnmoent, including amusement, diversion

and social activities and any costs direcily
associated with such costs (such as Lickots
to shows or spoarss events, moals, lodging,
rentalds, transportation. and gratujties) are
unallowable.

15, Banipmaent
turos

a, Jor purposas of this subparagraph. the
following dofinftions apply

(1) “Capital Bxpenditores' means expendi.
tares for the scquisition cost of capital as
sofs (equipment, bhulldings, land), or expendi.
tures to malke lmprovements to capital as-
sets that materially increase their value or
ngeful life. Acquisition cost means the cost
of the asset including the cost fo pul it in
place. Acquisition cost for equipment,. for ex-
ample, means the net invoice price of the
equipment, including the cost of any modi-
fications, attachments, accessories. or auxil-
jaty apparatus necessary to male jt usable
for the purpose for which it is acquired. An-
cillary charges, such as taxes, duty, protec.
tive in transit insuarance, freight, and instal-
lation may bhe included in. or cxcluded from
the acquisition cost in accordance with the
noh-profit organization’s regular accounting
practices,

(2) "Wguipment means an article of non-
expendable, tangihle personal property hav-
ing a useful life of yore than one yesr and
an acquisition cost which eguals or exceeds
the lesser of the capitalization Jevel estal-
lished by the non-profit organization for fi-
nancial statement, purposes, or 55000,

(3) “‘Special purpose equipment’” moans
equipment, which is used only for research,
medical, seientific, or other technical activi-
ties. Examples of special purpose equipment
include microscopes, x-ray machines, sur-
gical ingtruments, and spectrometers.

(4) ‘“‘General purpose equipment’ means
equipment, which is not limited to research,
medical, scientific or other technical activi-
ties. Examples include office eguipment and
furnishings. modular offices, telephone net-
works, information technology equipment
and systems, air conditioning equipment, re-
production and printing eguipment, and
motor vehicles.

b, The following rules of allowability shall
apply to equipment and other capital ex-
penditures:

(1) Capital expenditures for general pur-
pose egquipment, buildings, and land are unal-
lowable as direct charges, except where ap-
proved in advance by the awarding agency.

and othor capital expendi-
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(2) Capita) expenditures for special parpose
sguipment are allowable as direct cosls, pro-
vided that items with a anit cost of $5000 or
more have the prior approval of the awarding
agrency.

(3) Capital expenditures for improvements
to 1and, buildings, or equipment which mate-
rially increase their value or useful life are
unallowable as a direct cost except with the
prior approval of the awarding agency.

(4) When approved as a direct charge pursu-
ant to paragraph 15.b.(1), (25, and (8) above,
capital expenditures will he charged in bthe
period in which the expenditure is incurred,
or as otherwise determined appropriate by
and negotiated with the awarding agency.

(5) Bguipment and other capital expendi-
tures are unallowable as indirect costs, How-
ever, see paragraph 11., Depreciation and use
allowance. of this appendix for rules on the
allowability of use allowances or deprecia-
tiop on buildings, capital improvements, and
eguipment. Also, see paragraph 43.,, Rental
costs of buildings and equipment, of this ap-
pendix for rnles on the allowability of rental
costs for land, buildings, and equipment.

(6) The unamortized portion of any equip-
ment written off as a result of a change in
capitalization levels may be recovered by
continuing to claim the otherwise allowable
use allowanoces or depreciation on the equip-
ment, or by amortizing the amount to be
written off over a period of years negotiated
with the cognizant agency.

16. Fines and penalties, Costs of fines and
penalties resulting from violations of, or
failure of the organization to comply with
Tederal, State, and local laws and regula-
tions are unallowable except when incurred
as a result of compliance with specific provi-
sions of an award or instructions in writing
{rom the awarding agency,

17. Fund raising and investment manage-
ment costs, a. Costs of organized [und rais-
ing, including financial campaigns, endow-
ment drives, solicitation of gifts and be-
guests, and similar expenses incurred solely
to raise capital or obtain contributions are
unallowable.

b Cosbs of investment counse) and staff
and similar expenses incurred solely to en-
hanoe income [rom investments are unallow-
able.

¢. Fund raising and investment activities
shal) be allocated an appropriate share of in-
direct costs under the conditions described
in subparagraph B.3 of Appendix A bo this
part.

18. Gains and losses on depreciable assebs.
a. (1) Gains and Josses on sale, retirement, or
other disposition of depreciable propersy
shall be included in the year in which they
ocour as credits or charges to cost group-
inges) in which the depreciation applicable to
such property was included. The amount of
the gain or Joss to be included as a credif or
charge Lo the appropriate cost grouping(s)

2 CFR Ch. Il (1-1-09 Edition)

shall be the difference between the amount
realized on the property  and the
undepreciated basis of the property.

(91 Gains and Josses on bthe disposition of
depreciable property shall not he recognized
as a separate credit or charge under the fol-
Jowing conditions:

(a) The gain or loss is processed through a
depreciation account and is reflected in the
depreciation allowable nnder paragraph 11 of
this appendix.

(b) The property is given in exchange as
part of the purchase price of a similar item
and the gain or losg is taken into account in
determining the depreciation cost basis of
the new item.

(c) A loss resnlts from the failure to main-
tain permissible insurance, except as other-
wise provided in paragraph 22 of this appen-
dix.

(d) Compensation for the use of the prop-
erty was provided through use allowances in
lieu of depreciation in accordance with para-
graph 9 of this appendix.

(e) Gains and losses arising {rom mass or
extraordinary sales, retirements, or other
dispositions shall be considered om a case-by-
case basis.

1. Gains or losses of any nature arising
from the sale or exchange of propertvy other
than the property covered in suhparagraph a
shall be excluded in computing award costs.

19. Goods or services for personal use.
Coste of goods or services for personal use of
the organization’s employees aTe unallow-
able regardless of whether the cost is re-
ported as taxable income to the employees.

90, Housing and personal living expenses. &a.
Costs of housing (e.g., depreciation, mainte-
nance, utilities, furnishings, rent, ebtc.),
nousing allowances and personal living ex-
penses for/of the organization’s officers are
unallowable as fringe benefit or indirect
costs regardless of whether the cost is re-
ported ag taxable income Lo the emplovees,
These costs are allowable as direct costs Lo
sponsored award when necessaly for the per-
formance of the sponsored award and ap-
proved by awarding agencies.

b. The term “officers’ includes current and
past offjcers and employees.

91. 1dle [acilities and idle capacity. a. As
used in this section the following terms have
the meanings sel forth helow:

(1) “TFacilities” means land and buildings
or any portion thereof., sguipment inQivid-
ually or collectively, or any other tangible
capital assel, wherever located. and whether
owned o7 Jeased by the non-profil organiza-
tion,

(2) “1dle [acilities'” means completely an-
used [acilities thal are excess Lo the non-
profit organization’s current needs.

(3) “Idle capacity’ means the unused oa-
pacity of partially used {acilities. Il is the
difference between: Thal which a [acility
conld achieve under 100 percent operating
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time on a  one-shift bhrsis Jess operating
miorruptions resultine [ront hime jost for re
pHIrs, sotups, unsabisfactory materials, and
other normal dolays: and the extont Lo which
the factlity was actunlly used Lo meet de-
mands  during  Ghe aceounting period. A
nulti-ghift bagts ghould he naed if it can be
shown thiat this mmount af nsagee wonld nor
mally he oxpected for the type of facility in-
volvad.

4y Cost of fdle faciltios oy idle capacity”
moans  costs Auch as maintonancoe. ropafr,
housing, ront, and other retatod costs, e.g.,
msrance, tnteresl, property faxes and do-
preciation or use allowanoeos,

b The costs of idle faeflities wre anallow-
able except to the extent Lthat:

1 They are nocessury Lo mast fluctuations
i workload: or

(2) Although not neconsnry o moot fhue-
tations in workload, they wers necessary
when acquirsd and are now idle hecause of
changes In program requirements, efforts to
achieve more economical operations, reorga-
nization, termination, or other causes which
could not have been reasonably foreseen,
Under the exception stated in this subpara-
rraph, costs of idle facilities are allowable
foy a reasonable period of time, ordinarily
not to exceed one year, depending on the ini-
tiative taken to use, lease, or dispose of such
facilities.

¢. The costs of idle capacity are normal
costs of doing bhusiness and are a factor in
the normat fluctuations of usage or indirect
cost rates from period to period. Such costs
are allowahle, provided that the capacity is
reasonably anticipsted to be necessary or
was originally reasonable and is not subject
o reduction or elimination by use on other
Federal awards, subletbing, renting, or sale,
in accordance - with sound husiness, eco-
nemic, or security practices. Widespread idle
capscity throughout an entire facility or
among a group of assets having substantially
the same function may be considered idle fa-
cilities,

22, Insurance and indemnification. a. Insur-
ance includes insurance which the organiza-
tion is required to carry, or which is ap-
proved, under the terms of the award and
any other insurance which the organization
maintains in connection with the general
conduct of its operations. This paragraph
does not apply to insurance which represents
fringe benefits for employees (see subpara-
graphs 8.g and 8.1(2) of this appendix).

(1) Costs of insurance required or approved,
and maintained, pursnant to the award are
allowable.

(2) Costs of other insurance maintained by
the organization in connection with the gen-
era] conduct of its operations are allowable
subject to the following limitations:

ta) Types and extent of coverage shall he in
accordance with sound business practice and

16
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the rates and proamiume shall be reasonable
adar Lhe circumstances.

(b Coste allowed for business interruption
or ather similar insarance shal) be limited Lo
exclude coverage of management jees,

(¢ Costs of insurance or of any provigions
for a reserve covering the risk of ioss o
damage to FPederal propsrty are allowahle
only to the extent that the organizstion ix
Hable for such loss or damage.

(dy Provisions for a reserve under o aelf-in-
aurance program are allowable to the aXtent
that typas of covarage, extent of coveragoe,
rates, and prentums would have boen ad-
lowed had nsurance been purchased Lo covoer
the risks. Howaver, provision for known or
reagonably estimated self-inatrod liabilitios,
which do not become payable for more than
one yoear after the provigsion ls made, shall
nol. exaead the present value of the liability

(o) Costs of insurance on the lives of trast-
aes, officers, or other employees holding po-
sitions of similar responsibilities are allow-
able only to the extent that the insurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix). The cost
of such insurance when the organization is
identified as the heneficiary is unallowable.

(f) Insurance against defects. Costs of in-
surance with respect o any costs incurred to
correct defects in the orgpanization's mate-
rials or workmanshin are unsllowalle

(g) Medical liability (malpractice) insuar-
ance. Medical liability insurance is an allow-
ahle cost of Federal research programs only
o the extent that the Federal research pro-
grams involve human subjects oy training of
participants in ressarch fechniques. Medical
Habhility insurance costs shall be treated as a
direct cost and shall be assigned to indi-
vidual projects based on the manner in which
the insurer allocates the risk to the popu-
lation covered hy the insurance,

(3) Actual losses which could have hesn
covered by permissible insurance (through
the purchase of insurance or a self-insurance
program) are unallowable unless expressly
provided for in the award, except:

(a) Costs incurred hecause of losses not
covered under nominal deductible insurance
coverage provided in keeping with sound
business practice are allowable.

(h) Minor losses not covered by insurance.
such as spoilage. breakage, and disappear-
ance of supplies, which occur in the ordinary
course of operations, are allowable,

b. Indemnification includes securing the
organization against liabilities to third per-
sons and any other logs or damage, not com-
pensated by insurance or otherwise. The Fed-
eral Government is obligated to indemnify
the organization only to the extent expressly
provided in the award.

23. Interest. a. Costs incurred for interest
on borrowed capital, temporary use of en-
dowment funds, or the use of the non-profit
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organization’s own funds, however rep-
resented, are unallowabie. However, interest
on debt incurred after September 24, 18995 to
acquire or replace capital assels (inclnding
renovations, alterations, eguipment, land,
and capital assets acquired through capital
Jeases), acquired after September 29, 1995 and
used in support of Federal awards iz allow-
able, provided that:

(1) Tor f[acilities acguisitions (excluding
renovations and alterations) costing over S10
million where the Federa) Government's re-
jmbursement is expected to egual or exceed
40 percent of an asset’s cost, the non-profit
organization prepares, prior to the acqguisi-
tion or replacement of the capital asset(s), a
justification that demonstrates the need for
the facility in the conduct of federally-spon-
sored activities, Upon request, the needs jus-
tification must be provided to the Tederal
agency with cost cognizance authority as a
prerequisite to the continued allowability of
interest on debt and depreciation related to
the facility. The needs justification for the
acquisition of a facility should include, at &
minimum, the following:

(a) A statement of purpose and justifica-
tiop for facility acguisition or replacement.

(b) A statement as to why current facili-
ties are not adeguate.

(c) A statement of planned future use of
the facility.

(d) A description of the financing agree-
ment to be arranged for the facility.

(e} A summary of the building contract
with estimated cost information and state-
ment of source and use of funds.

(f) A schedule of planned occupancy dates.

(2) Tor facilities costing over $500,000, the
non-profit organizabion prepares. prior to the
acguisition or replacement of the facility, a
lease/purchase analysis in accordance with
the provisions of §§215.80 through 215,37 of 2
CFR 215 (OMB Circular A-110), which shows
that a financed purchase or capital lease is
Jess costly to the organization than other
Jeasing alternatives, on a net present value
pasis. Discount rates used should be equal bo
the non-profit organization’s anticipated in-
terest rates and should be no higher than the
fair market rate available to the non-profit
organization f{rom an mnrelated  (Carm’s
length") third-party. The JeaSe/purchase
analysis shall include a comparison of the
net present value of the projected total cost
comparisons of both alternatives over the pe-
riod the assel is expected to he used by the
non-profit. organization. The cost. compari-
sons associaled with purchasing the facility
shall include the estimated purchase price,
anticipated operabing and maintenance costs
(including property taxes, if applicable) not
included in the debl financing, less any esbi-
mated assel salvage value al the end of the
period defined above. The cosl comparison
for a capita) lease shall include the esbi-
mated total lease payments, any estimated

2 CFR Ch. Il (1-1-09 Edition)

bargain  purchase opbion, operating  and
maintenance costs, and baxes not inciuded in
the capiti) Jeasing arrangement. less any es-
timated credits due under the lease al the
end of the period defined above. Projected
operating lease costs shall be hased on the
anticipated cost of leasing comparable facili-
ties at {air market rates under rental agree-
mente thal would be renewed or reestab-
lished over the period delined above, and any
expected maintenance costs and allowable
property taxes to be borne by the non-profit
organization directly or as part of the lease
arrangement,

(3) The actual interest cost claimed is
predicated upon interest rates that are no
higher than the fair market rabe available to
the non-profit organhization irom an unre-
lated (“arm’s length’'H third party.

(4) Investment earnings, including interest
income, on bond or loan principal, pending
payment of the comstruction or acguisition
costs, are used bto offset allowable interest
cost. Arbitrage emrnings reportable to the In-
ternal Revenne Service are not reguired to
be offset against allowable inberest costs.

(5) Reimbursements are limited %o the
least costly alternative based on the total
cost analysis reguired under subparagrapl
23.1. of this appendix. For example, if an op-
erating lease is determined to he less costly
than purchasing through debt financing,
tnen reimbursement is limited to the
amount determined if leasing had been used.
In al) cases where a lease/purchase analysis
is performed, Federal reimbursement shall
pe based upon the least expensive alber-
native,

(6) Non-profit organizations are also sub-
ject to the following conditions:

(a) Interest on debt incurred to finance or
vefinance assets acguired before or reac-
guired alfter September 29, 1995, is not allow-
able.

(h) Interest attributable to fully depre-
ciated assets is nnallowable.

(c) For debt arrangements over §l millioa,
unless the non-profit organization makes an
initial eguity contribution to the assel puar-
chase of 20 percent or more, non-profil orga-
nizations shall reduce claims for interest ex-
pense by an amount egual to imputed inter-
est earnings on excess cash Dow. which is Lo
be calculated as follows, Annually, non-prof-
it organizations shall prepare a cumulative
(from the inception of the project) report of
monthly cash flows that includes inflows and
outNows, regardless of the lunding source.
Inflows consist of depreciation expense, am-
ortization of capitalized construction inter-
est, and anpual interesl expense, Jfor cash
Mow calculations. the annual inflow figures
shall be divided by the number of months in
the vear (usnally 12) that the bullding is in
service {01 monthly amounts. Outflows con-
sist of inibial eguity contributions, debt
principal payments (less the pro rata sharve
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unallowahle  costs ol
Iy and interest paymoents Whore aumu-
Inlive mflows exesod cumulative outflows
mterest. ghall be calenlated on the exce
inflows for that period and be treated as a re-
duntion to allowable interest expense. The
rate of interest to be used fo compute earn-
impe on oxcess oash flows shall be the three
month Traasury Bill closing rate as of the
Iagt, bsiness day of that month.

() YQubstantial relocation of federally-
spongorad activities from a faciiity financed
by ihdehbadness, the cost of which was fund-
ed 1n whole or part through Federal reim-
bursemonts, to another facility prior to the
expiration of a. poriod of 20 yoars requires no-
tice Lo the Fedore) cognizant agency. The ax-
wont. of the reloeation, the amount of the
Faderal parttcipation in the financing, and
the deprociation and intdragt charged to date
may require negosiation and/or downward
adingtments of replacement, space charged to
Fadern) programs in the future.

(¢) The allowable costs to acquire facilities
and equipment are limited to a fair market
value avallable to the non-profit organiza-
tion from an unrelated (“arm's length")
third party.

. For non-proftt organigations subject to
“full coverage' under the Cost Accounting
Standards (CASY as defined at 48 CFR
9905.201, the interest allowability provisions
of subparagraph a do not apply. Instead,
these organizations' sponsorsd agreements
are subject to CAS 414 (48 CFR 9903.414), cost
of money as an element of the cost of facili-
ties capital, and CAS 417 48 CFR 9903.417),
¢nst of money as an element, of the cost of
capitel assets under congfruction.

¢. The following definitions are to he used
foy purposes of this paragraph:

(1i Re-acguired assets means assets held by
the non-profit organization prior to Sep-
rembeyr 29, 1996 that have again come to be
held hy the orgsnization, whether through
repurchase or refinancing. Tt does not in-
clude assets acguired to replace older assets.

(2) Initial equity contribution means the
amount or value of contributions made by
nou-profit organizations for the acquisition
of the asset or prior to occupancy of facili-
ties,

(3) Asset costs means the capitalizable
costs of an asset, including construction
costs, acyuisition costs, and other such costs
capitalized in accordance with GAAP.

24, Labor relations costs. Costs incurred in
maintaining satisfactory relations between
the organization and its employees, includ-
ing costs of labor management commitbees,
employee publications, and other related ac-
sivities are allowable,

%, Lobbying. a. Notwithstanding other
provisions of this appendix, costs associated
with the following activities are unallow-
able:

adbribieable Lo the
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(1) Attempte Lo intinence Ghe outcomes of
any Federal, 8tate, or local clection. ref-
ersndum, mitiative, or similar procedure.
through in kind or cash contributions. on-
dorsements, publicity. or similar activity:

(2) Rstablishing, administering, contrib
uting to, or paying the expenses of a polil
jow! party, campaign, political action oM
mittee, or other organization esteblished o
the purpose of influencing the outeomes of
alsctions:

(3) Any attompt 6o influenoe: The Introduc
tlon of Mederal or State lepislation: or Lhe
snactmont or modification of any pending
Paderal or State legislation through commu-
nication with any member or smployee of
the Congress or State legislature (dncluding
offorts to influonce State or local officiale Lo
enpage in similar lobbying activity), oy with
any Governmaent official or employee in con
nection with & decision to sign or veto on-
rolled legislation;

(4) Any attempt to influence: The introduc-
tion of Federal oy State legislation: or the
enactment or modification of any pending
IPedera) or State lemislation by preparing.
distributing oy using publicity or prope-
gpanda, or by urging members of the general
public or any segment thereof to contribhurte
to or participate in any mass demonstration,
march, rally, fundraiging drive, labbying
campaign o lotter writing or telephone cam
paign, or

(5) Legislative laison activities, including
attendance at legislative segsions or com-
mittee hearings, gathering information re-
garding legislation, and analysing the effect
of legislation, when such activities are cay-
ried on in support of or In knowing prepara-
tion for an effort to engage in unallowable
iobbying.

h. The following activities are excepted
from the coverage of subparagraph 2h.a of
this appendix:

(1) Providing & technical and factual pres-
entation of information on a. topic directly
related to the performance of a grant, con-
tract or other agreement through hearing
testimony, staternents or Jetters to the Con-
gress or a State legislature, or subdivision.
member, or cognizant staff member thereof.
in response to a. documented request (Includ-
ing a. Congressional Record notice requesting
testimony or statements for the record at a
regularly scheduled hearing) made by the re-
cipient member, legislative body or subdivi-
gion, or a cognizant staff member thereof;
provided such information is readily obtain-
able and can be readily put in deliverable
form; and further provided that costs under
this section for travel, lodging or meals arc
unallowable unless incurred to offer
mony at a regularly scheduled Congressional
hearing pursuant to a written reguest for
such presentation made by the Chairman or
Ranking Minority Member of the Committee
or Subcommittee conducting such hearing,
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(2) Any lobbying made unallowable by sub-
paragraph 26.a.(3) of thiz appendix to influ-
ence State legislation in order Lo directly re-
duee the cost, or to avoid malerial impair-
ment of the organization’s authority Lo per-
form the grani, contract. or other agree-
ment.

(3) Any activity specifically authorized by
statute to be undertalen with funds from
the grant, contract, or other agreement.,

c. (1) When an organization seeks reim-
bursement for indirect costs, total lobbying
coste shall be separately identified in the in-
direct cost rate proposal, and thereafter
treated as other unallowable activity costs
in accordance with the procedures of sub-
paragraph B.3 of Appendix A to this part.

(2) Organizationg shall submit, as part of
the annual indirect cost rate proposal, a cer-
tification that the requirements and stand-
ards of this paragraph have been complied
with.

(8) Organizations shall maintain adequate
records to demonstrate that the determina-
tion of costs as being allowable or nnallow-
able pursnant to paragraph 2o complies with
the reguirements of this Appendix.

(4) Time logs. calendars, or similar records
shall not be required to be created for pur-
poses of complying withh this paragraph dur-
ing any particunlar calendar month when: the
employee engages in lobbying (ag defined in
subparagraphs 25.a. and 1. of this appendix)
25 percent or less of the employee's com-
pensated hours of employment during that
calendar month, and within the preceding
five-year period, the organization has not
materially misstated allowable or unallow-
able costs of any nature, including legisla-
tive lobbying costs. When the conditions de-
seribed in this subparagraph are met. organi-
gations are not reguired bo estahlish records
to supporl the allowability of claimed costs
in addition to records already reguired or
maintained. Also, when the conditions de-
scribed in this subparagraph are met, the ah-
sence of time logs. calendars, or similar
records will nol serve ag a basis for dis-
allowing costs by contesting estimates of
lobbying time spent by employees during a
calendar month.

(5) Agencies shall esbablish procedures for
resolving in advance. in consultation with
OMB, any significant questions or disagree-
ments concerning the interpretation or ap-
plication of paragraph 26, Any such advance
resolution shall be binding in any subseqguent
settlements, audits or investigations with
respect bo that grant or contract for puwr-
poses of interpretation of this Appendix: pro-
vided, however, that thix shall not be con-
strued Lo prevenl @ contracitor or grantee
{rom contbesting the lawlulness of sueh & de-
termination.

d. Bxrecutive labhying costs. Cosbs incurred
in attempting Lo improperly influence either
direct)y or indirectly, an employee or officer

2 CFR Ch. Hl (1-1-09 Edition)

of the Executive Branch ol the Pederal Gov-
ernment Lo give consideration or Lo acl re-
garding a sponsored agresmenl or a regu-
latory matte) are unallowable, limproper in-
fnence meang any influence thal induces or
tends to induce a FPederal employee or officer
so pive consideration or Lo act regarding a
jederally-sponsored agreement or regulatory
matter on any basis other than the merits of
the mabter.

26. Loosses on other sponsored agreements
or contracts. Any excess of costs over in-
come on any award is nnallowable as a cost
of any other award. This includes, but is not
Jimited to, the organization's contributed
portion hy reason of cost sharing agreements
or any under-recoveries throungh negotiation
of lump sums for, or ceilings on, indirect
cOsbSs,

97, Maintenance and repair costs. Costs in-
curred for necessary maintenance, repair, or
upkeep of puildings and eguipment (includ-
ing Federal property unless otherwise pro-
vided for) which neither add to the perma-
nent value of the property nor appreciably
prolong ite intended life, but keep it in an ef-
ficient operating condition, are allowable.
Costs incurred for improvements which add
to the permanent value of the bhuildings and
eguipment or appreciably prolong their in-
tended life shall be treated as capital ex-
penditures (see paragraph 16 of this appen-
aix).

28. Materials and supplies costs. a. Costs
incurred for materials, supplies, and fab-
ricated parts necessary to carry out a Fed-
eral award are allowable.

b, Purchased materials and supplies shall
be charged at their actual prices, net of ap-
plicable credits. Withdrawals from general
stores or stockrooms should be charged at
their actual net cost under any recognized
method of pricing inventory withdrawals,
consistently applied. Incoming transpor-
tabion charges are a proper part of materials
and supplies costs.

¢. Only materials and supplies acbually
used for the performance of a TFederal award
may be charged as direcl costs.

4. Where federally-donated or farnished
materials are used in performing the Federal
award, such materials will be used without
charge.

29. Meetings and conferences. Costs  of
meetings and conlerences, the primary pur-
pose of which is the dissemination of tech-
nical information, are allowable. This in-
cludes costs of meals, transportation, rental
of facilitics. speakers’ fees, and other jtems
incidental Lo such meetings or conferences.
Bul see paragraphs 14., En tertainment costs.
and 33., Participant support coste of this ap-
pendix.

30. Memberships, subscriptions, and profes-
sional activity costs. a. Costs of the non-
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in husi-
organiza-

profit. organization's
ness  Lochnical, and
tione e allowahle.

b Costs of the non-profit. arganization’s
subseriptions to business, profesgional, and
technienl periodicalds are allowahbic.

o, Costs of membership in any civic or
asmmunity organization are allowable with
nrioy approval by Faderal sopnizant agency.

d Costs of nmembership in any country club
ar soefa) or dining club or organization are
mallowable.

31, Orpanization costs, Bxpenditurss, such
as incorporation feos, brolkers loss, fees to
PrOMOLATS, Organizoers or managoment, con-
sultants, atbornays, accountants, or invesat-
nenl coungelors, whether or not cmployass
af the organization, In connootion with o
tablishmaent, ar reorganization of an organi-
ztion, are unallowable except with prior ap-
proval of the awarding agency.

32, Page charges in professional journals.
Frage charges for professional journal publi-
ocations are allowable as s necsssary part of
research costs, where:

a. The resesarch papers report work sup-
ported by the Federa) Government: and

. The charges are levied impartially on all
research papers published by the journal,
whether or not by federally-sponsorsd au-
Lhors.

28, Participant support costs. Participant
anpport costs are direct costs Jor items such
a8 stipends or subsistence allowances, travel
allowances, and registration fess paid to or
on hehalf of participants or trainees (hut not
employees) In connection with mestings,
sonferences, symposia, or training projscts.
Thede costs are allowable with the prioy ap-
proval of the awarding agency.

31. Patent cosbs, a, The following costs re-
lating to patent and copyright matters are
allowahble: cost of preparing disclasures. re-
ports, and other documents required hy the
Federal award and of searching the art to
the extent necessary to make svch disclo-
sures; ¢ost of preparing documents and any
other patent costs in connection with the fil-
g and prosecution of a United Stafes pat-
ant application where title or royalty-free 1i-
cense is required by the Federal Government
4o he conveyed to the Federal Government;
and general counseling services relating to
patent and copyright matters, such as advice
on patent and copyright laws, regulations,
clauses, and employee agreements (buf see
paragraphs 37., Professional services costs,
and 44., Royalties and other costs for use of
patents and copyrights, of this appendix).

b. The following costs related to patent
and copyright matter are unallowable:

(1) Cost of preparing disclosures, reports,
and other documents and of searching the
art t0 the extent necessary to make disclo-
sures not required by the award.

(2) Costs in connection with [iling and
prosecuting any foreign patent application,

monthership
professionat
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oy any Himted  States patent application
where thoe IFFedera) award does not require
conveying Gitle or a rovalty-free license Lo
the Federal Government (hul. sec paragraph
15., Rovalties and other costs f'or vse of pat.
ents and copyrights, of this appendix}

35, Plant and homeland seourity
Necessary and reasonable expenses ieurred
for routine and homeland security .o protect
facilities. personnel, and work products are
allowable. Such costs include, but are nol
limitad to, wages angd aniforms of porsomioe)
engaged in security activities, ceguipmont.
barriors, contractual sscurity services; con-
sultants; ste. Capltal expenditares for home-
land and plant sscurity parposas are snnec
to paragraph 15, Baguipment and other cap
{6a) exponditures, of this appondix.

36, Pre-apreement costs. Pra-sward costs
are those Incurred prior to the effective date
of the award directly pursuant to the nego-
tiation and in anticipation of the award
where such cogts are necessary (o comply
with the proposed delivery schedule or psriod
of performance. Such costs are allowable
only to the extent that they would have been
allowable If incurred after the date of the
award and only with the written approval of
the awarding agency.

37. Professional services costs. a. Costs of
professional and consultant services ren-
derad by persons who are members of a pas-
ticular profession or possess a special skill
and who are not officers or employses of thoe
non-profit organization, are allowable, sub-
ject to subparagraphs b and ¢ when reason-
able in relation to the services rendered and
when not contingent upon recovery of the
costs from the Federal Government. In sddi-
tion, legal and related services are limited
under paragraph 10 of this appendix.

I In determining the allowability of coste
in a particular case, no gingle faotor or anvy
special combination of factors is necessarily
determinative. However, the following fac-
tors are relevant:

(1) The nature and scope of the service ren-
dered in relation to the service required.

(2) The necessity of contracting for the
service, considering the non-profit. organiza-
tion’'s capahility in the particular area.

(3) The past pattern of such costs, particu-
larly in the years prior to Federal awards,

(4) The impact of Federal awards on the
non-profit, organization's business (i.e.. what
new problems have arisen),

() Whether the proportion of Federal work
to the non-profit organization’s total busi-
ness is such as to influence the non-profit or-
Cganization in favor of incurring the cost,
particularly where the services rendered are
not of a continuing nature and have little re-
lationship to work under Federal grants and
contracts.

(63 Whether the service can he performed
more economically by direct employment
rather than contracting.

conts
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(71 The gualifications of the individual or
concern rendering the service and the cus-
tomary fees charged, especially on non-Fed-
eral awards.

(83 Adeguacy of the contractual agreement
for the service (¢.g.. description of the serv-
ice, estimate of time required, rabe of com-
pensabion, and serniination provisions).

¢. In addition to the factore in subpara-
graph 7.0 of this appendix, retainer fees to
be allowable must be supported by evidence
of bona fide services available or rendered

38. Publication and printing costs. a. Publi-
cation costs include the costs of printing (in-
cluding the processes of composition, plate-
maling, press work, binding, and the end
products produced by such processes), dis-
tribution, promotion. mailing, and general
handling. Publication costs also include page
charges in professional publications.

b. If these costs are not identifiable with a
particular cost objective, they should be al-
located as indirect costs to all benefiting ac-
tivities of the non-profit organization.

¢c. Page charges for professional journal
publications are allowable as a necessary
part of research costs where!

(1) The research Dpapers report work sup-
ported by the Federal Government: and

(2) The charges are Jevied impartially on
all research papers published by the journal,
whether or not by federally-sponsored au-
thors.

39. Rearrangement and alteration costs.
Costs incurred for ordinary or nornial rear-
rangement and alteration of facilities are al-
Jowable. Specia) arrangement and alteration
costs inourred specifically for the project are
allowable with the prior approval of the
awarding agency.

40. Reconversion costs. Costs incurred in
the restoration or rehabilitation of the non-
profit organization's {acilities to approxi-
mabely the same condition existing imme-
diately prior to commencement of Federal
awards, less costs related to normal wear
and tear, are allowable.

41. Recruiting costs. a. Subject to subpara-
graphs 41, ¢, and d of this appendix, and
provided that the size of the stafl recruited
and maintained is in keeping with workload
requirements, costs of *help wanted’ adver-
tising, operating costs of an employment of-
fice necessary o secure and maintain an
adegnate staff, costs of operating an apti tude
and  educational tesbing program. travel
costs of employees while engaged in recruit-
ing personnel. travel costs of applicants for
interviews jor prospective employment, and
relocation costs incurred incident to recrajl-
ment of new employses, are allowable to the
extent that such costs are incurred purskant
o a well-managed recruitment program.
Where the organization uses employment
agencies, costs thal are not in excess of
standard commercial rates for such services
are allowable.

2 CFR Ch. Il (1-1-09% Edition)

b, In publications, costs of help wanted ad-
vertising that includes color. includes adver-
tising material for other than recruitment
purposes, or is excessive in size (Laking into
consideration recruitment  purposes for
which intended and normal organizational
practices in this respect). are unallowable.

¢. Costs of hielp wanted advertising. special
emoluments, fringe benefits, and salary al-
Jowances incurred o attract professional
personnel from other organizations that do
not meet the test of reasonableness or do not
conform with the established practices of the
organization, are unallowable.

d. Where relocation costs incurred incident
to recruitment of a new employee have been
allowed either as an allocable direct or indi-
yect cost, and the newly hired employee re-
signs for reasons within his control within
pwelve months after being hired, the organi-
zation will be reguired to refund or credit
snch relocation costs to the Federal Govern-
ment.

42, Relocation costs. a. Relocation costg
are costs incident to the permanent change
of duty assignment (for an indefinite period
or for a stated period of not less bthan 12
months) of an existing employee or upon re-
cruitment of a new employee. Relocation
costs are allowable, subject to the limitation
Qescribed in subparagraphs 42.b, ¢, and 4 of
this appendix, provided that:

(1) The move is for the benefit of the em-
ployer.

(2) Reimbursement to the employee is in
acoordance with an established written pol-
icy consistently followed by the employer.

(3) The reimbursement does not exceed the
employee’s actual (or reasonably estimated)
eXPenses.

b. Allowable relocation costs for current
employees are limited to the following:

(1) The costs of transportation of the em-
ployee, members of nis immediate family
ana his household, and personal effects to
the new locabtion.

(2) The costs of {inding a new home, such
as advance trips by employees and spouses to
Jocabe living guarters and temporary lodging
during the transition period, up Lo maximum
period of 30 days, including advance trip
time.

(3) Closing cosbs, such as bhrokerage, legal,
and appraisal fees. incident bo the disposi-
tion of the employee's former home. These
costs, together with those described in sub-
paragraph 42.b.(4) of this appendix, are lim-
ited to & percent of the sales price of the em-
ployee's former home.

(4) The continuing costs of ownership of
the vacanl former home after the sebilement
or lease date of Lhe employee's new perma-
nent home. such as maintenance of buildings
and grounds (exclusive of fixing np expenses),
utilities, taxes, and property insurance.

(5) Other necessary and reasonable e-
penses normally jncident Lo relocation. such
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an Lhe costs of cancoling an unexpired leasc
dissonnecting and reiustaling househokld ay-
pliances, and purchasing inswrance against
Joss of or damages Lo personal property. The
cost. of canceling an unexpired lesse is lm-
itod Lo thrse timas thie monthly rental.

. Allowalile relocation costs for new em-
playooe are Hmitod to those described in sub-
paragraph 42.0(1) and (2) of this appendix.
Whan relocation costs Incurred incident to
the racruftment of new omployens have heen
allowed efther as a direct or indirect cost
and the eomployee regigns for resgons within
hig confrol within 12 months after hire, the
organization shall refund or oredit the Fad-
avnd Government for 1ts share of fhe cost
However, the costs of travel to an oversoas
lacation shall be conafdersd traval coatis in
accordance with paragraph 50 antd not, reloca-
tion costs for the purpose of this paragraph
If dependents arce not permittad at the loca-
tion for any reagson and the coats do notl in-
clude costs of transporting household poods.

d. The following costs related to rejocation
are unallowable!

(1) Fees and other costs agsociated with ac-
guiring o new home.

(2) & loss on the sale of a former home.

(3) Continuing mortgage principal and in-
terest, payments on a home being sold.

(4) Income taxes paid by an emplovee re-
tated to reimbursed relocation costs.

43, Rental costs of huildings and equip-
ment., & Subject to the limitations described
i1r subparagraphs 430, through d. of this ap-
pendix, renfal costs are sllowable to the ex-
tent that the rates are reasonsble in light of
such [actors as: Rental costs of comparahle
property. if any: msrket conditions in the
area, alternatives avallable; and, the type,
life expectancy. condition, and value of the
property leased, Rental arrangements should
ne reviewsd periodically to determine if cir-
sumstances have changed and other options
are available,

b, Rental costs under “'sale and lease back™
arrangements are allowable only up to the
amount that wounld be allowed had the non-
profit organization continved to own the
property. This amount would include ex-
penses such as depreciation or use allowance,
maintenance. taxes, and insurance.

c. Rental costs under ‘‘less-than-arms-
length' leases are allowable only up to the
amount (as explained in subparagraph 43.h.
of this appendix) that would he allowed had
title to the property vested in the non-profit
organization. For this purpose, a less-than-
arms-length lease is one under which one
party to the lease agreement is able to con-
trol or substantially influence the actions of
the other. Such leases include, but are not
limited to those between divisions of a non-
profit organization: non-profit organizations
under common control through common offi-
cers, directors, or members; and a non-profit
organization and a director, trustee, officer.

Pt. 230, App. B

o koy employvee of Lhe non-profit. organisa-
tron or his immediate fmmily, either directly
o1 Lthrough corporations, trusts, or similar
arranipemonts in which they hold a confrol:
Jing internst. For exampie, o non-nrofit orga-
nization may establish @ separate corpora-
Lion for the sole purpose of owning property
and leasing 1t back to the non-profit oraani.
zabion.

d. Rental costs under leages which are re-
quired to he treated as capital leases under
GAAP are allowable only up to the amount
(s oxplained in subparagraph b) that would
he allowed had the non-profit organization
purchased the property on the date the Jease
agreement. was exaeoubed. The provisians of
Finnncial  Accounting  Standards  RBoard
Statoment. 13, Accounting for Leases sholl
he used Lo deternmine whether a joase ir a
capital loase. Interast costs related Lo cap-
ite] loases are allowable to the extent they
moet, the eriteria in paragraph 23 of this ap
pendix. Unallowable costs include amourts
paid for profit, management fees, and taxes
thaf would not have been incurred had the
non-profit organization purchased the facil-
ity.

44. Royalties and other costs for use of pat-
ents and copyrights. a. Royalties on a patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent. or
rights thersto, necessary for the proper per-
formance of the award are allowable unless

{1, The Federal Government hag a licenso
or the right, to free use of the patent or copy-
right.

(2) The patent or copyright has heeu adju-
dicated to be invalid, or has been administya-
rively determined to be invalid.

(%) The patent or copyright is considered 6o
be unenforcesble,

14) The patent or copyright is expired.

h. 8pecial care sbhould he exercised in de-
termining reasonableness where the roval-
ties may have arrived at as a result of less
than-arm’s-length hargaining, ¢.¢..

(1) Royalties paid to persons, including
corporations, affilisted with the non-profit
organization.

(2) Royalties paid to unaffiliated parties,
including corporations, under an agreement
entered into in contemplation that a Federal
award would he made,.

(3) Royalties paid under an agreement en-
tered into after an award is made to a non-
profit organization.

c. In any case involving a patent or copy-
right formerly owned by the non-profit orga-
nization, the amount of royalty allowed
should not exceed the cost which would have
been allowed had the non-profit organization
retained title thereto.

45. Selling and marketing. Costs of selling
and marketing any products or services of
the nom-profit organization are unallowable
(unless allowed under paragraph 1. of this ap-
pendix as allowable public relations cost.
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However, these coste are allowable as direct
costs, with prior approval hy awarding agen-
cies, when they are necessary {for the per-
formance of Federal programs.

46, Specialized service facilities. a. The
costs of services provided by highly complex
or specialized facilities operated by the non-
profit organization, such as computers, wind
tunnels, and reactors are allowable, provided
the charges for the service: meet the condi-
tions of either paragraph 46 b. or c. of this
appendix and, in addition, take into account
any items of income or Federal financing
that gnalify as applicable credite under sub-
paragraph A.5. of Appendix A to this part.

b. The costs of such services, when mate-
prial, must be charged directly bo applicable
awards based on actual usage of the services
on the basis of a schedule of rates or estab-
lished methodology that does not diserimi-
nate against federally-supported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purposes, and is designed to recover only the
aggregate costs of the services. The costs of
each service shall comsist normally of both
its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at
jeast bienmially, and shall take into consid-
eration over/under applied costs of the pre-
vious period(s).

c. Where the costs incurred for a service
are not material, they may be allocated as
indirect costs.

d. Under some extraordinary cir-
cumstances, where it is in the best interest
of the Federal Government and the institu-
tion to establish alternative costing arrange-
ments, sach arrangements may bhe worked
out with the cognizant Federal agency.

47. Taxes. a. In general, taxes which the or-
ganization is reguired to pay and which are
paid or accrued in accordance with GAAP,
and payments made to local rovernments in
lieu of taxes which are commensurate with
the local govermment services received are
allowahle, except for taxes [rom which ex-
emptions are available to the organization
directly or which are available to the organi-
zation based on an exempbion allorded the
Jrederal Government and in the labter case
when the awarding agency malkes available
the necessary exemption certificates. special
assessments on land which represent capital
improvements, and Federal income taxes.

b. Any refund of taxes, and any payment Lo
the organization of interest thereon. which
were allowed as award costs, will be credited
either as a cosl reduction or cash refund, as
appropriate, to the Federal Government,

45, Termination costs applicable Lo spon-
sored agreements, Termination of awards
generally gives rise to the incunrrence of
costs, or the need for special treatment of
cosbs, which would not have arisen had the
Tederal award not been terminated. Cost
principles covering these items are set forth

2 CFR Ch. It (1-1-09 Edition)

helow. They are to be used in conjunction
with the other provisions of this appendix in
termination sitnations.

a. The cost of items reasonahly usable on
the non-profil organization’s other work
shall not be allowable unless the non-profit
organization submits evidence that it wouwld
nol retain such items at cost withoul sus-
taining a loss. In deciding whether such
items are reasonably usable on cbher work of
the non-profit organization, the awarding
agency should consider the non-profit orga-
nization’s plans and orders for current and
seheduled activity., Contemporaneous pur-
chases of common items by the non-profit
organization shall be yegarded as evidence
that such items are reasonably usable on the
non-profit organization’s other work. Any
acceptance of common items as allocable to
the serminated portion of the Federal award
shall be limited to the extent that the guan-
tities of such items on hand, in transit, and
on order are in excess of the reasonable
guantitative reguirements of other work.

b, If in & particular case, despite all rea-
sonable efforts by the non-profit organiza-
tion. certain costs caunot Dbe discontinned
immediately after the effective date of ter-
mination, sach costs are generally allowable
within the limitations set forth in this ap-
pendix, except that any such costs con-
tinuing after termination due to the neg-
ligent or willful failure of the non-profit or-
ganization bo discontinue such costs shall be
nnallowable.

¢. Loss of useful value of special tooling,
machinery, and is generally allowable if:

(1) Such special tooling, special machinery,
or eguipment is not reasonably capable of
use in the other work of the non-profit orga-
nization,

(2) The interest of the Federal Government.
is protected by transfer of title or by other
means deemed appropriate by the awarding
agency. and

(31 The loss of useful value for any one ter-
minated Tederal award is limited to that
portion of the acquisition cost which hears
the same ratio to the total acguisition costl.
as the terminated portionm of the Federal
award bears to the entire terminated Federal
award and other Federa) awards for which
the special Looling, special machinery, or
equipment was acquired.

d. Renbal costs under unexpired leases are
generally allowable where clearly shown bo
have been reasonably necessary for the per-
formance of the terminated Federal award
Jess the residual value of snch leases, ift

(11 The amount of such rental claimed does
nol exceed the reasonable use value of the
property leased for the period of the Federal
award and such further period as may bhe rea-
sonable, and

(2) 'The non-profit organization makes all
reasonable efforts Lo terminate, assign, setb-
tle, or otherwise reduce the cost of such
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Jenae Thore also may be included Lhe cost ol
alterations of sueh loased property, providod
stch aftorations were hecessary for the per-
formance of the Fodernt award, and of rea-
annanle restoration roguired by the provi-
stons of Lthe lange,

¢ Soptlement expenses including the fol-
Towringe are ronerally allowabie:

(1 Accounting, tegal, clerfeal, and similar
cotts rarsonably necessary for:

(1) The proparation and presentation o
the awarding apency of sottlement claims
and supporting data with respect Lo tho ter-
minatoed portion of the Fadoral award, unioss
the termination is for dofault (sec §215.63 of
2 CTR pary 216 (OMT Clroular A-1101) and

iy The termination and sattlomoent of sub-
awards,

(21 Rengonnble costs for the storage, Lrans-
portation, protection, and digposition of
proporty provided by the Radera) Govern-
mient or acgitired or produced for the Federal
award, exeept, when grantees or contractors
are reimbursed for disposals at a predeter-
mined amount in accordance with §215.32
through 215,37 of 2 CFR part 216 (OME Cir-
cular A-110).

(3) Indirect costs related to salaries and
wages incurred as settlement expenses in
subparagraphs 48.e.(1) and (2) of this appen-
ix. Normally, such indirect costs shall bhe
Iimited to fringe henefits, occupancy cost,
and immediate supervision.

[. Claims under sub awards, including the
allocable portion of claims which are com-
mon toe the Federal award, and to other work
of the nou-profit organization are penerally
allowable.

An appropriate share of the non-profit or-
manigation's indirect expense may be allo-
cated to the amount of settlements with suab-
contractors and/or subgrantees. provided
that the amount allocated is otherwise con-
sistent with the basic puidelines contained
in Appendix A, The indirect, expense so allo-
cated shall exclude the same and similar
costs claimed directly or indirectly as settle-
ment. expenses,

49. Training costs. a. Costs of preparation
and maintenance of a program of instruction
including but not limited to on-the-iob,
classroom, and apprenticeship training, de-
signed to increase the vocational effective-
ness of employees, including training mate-
rials, textbooks, salaries or wages of trainees
(excluding overtime compensation which
might arise therefrom), and (i) salarfes of the
director of training and staff when the train-
ing program is conducted by the organiza-
tion; or (ii) tuition and fees when the train-
ing is in an Institution nof operated by the
organization, are allowable,

b. Costs of part-time education, at an un-
dergraduate or post-graduate college level,
including that provided at the organization's
own facilities, are allowable only when the
course or degree pursued is relative to the

Pl. 230, App. B

Fietd o wineh Lhe cmployoac is now working
ar may roasonably he expocted Lo work, and
are limited Lo

(1) Training materials.

(3 Taxthooks.

(3) Fess charpes by the educational instatu
tion,

(4) Tuition charged hy the aducntionsl i
stitution or, in lieu of tultion, instruactors
salaries and the related share of indirect
conts of the sducational institution to the
extont, that the sum thersof is not in excess
of the tuftion which would have haen paid ta
the participating educational fnstitution.

() Sularies and related costs of Instrnetor:
who arc employees of the organizstion.

6y Straipht-time compensation of cach
employeso for timoe apent attending classes
during working hours not in excess of 156
hours per ysar and only to the extent Lhat
circumstances do not permit the operation of
clasges oy attendance at classes after repulay
working hours; otherwise, such compensa-
tion is unallowable.

¢. Costs of tuition, fees, training materials.
and texthooks (but not subsistence, salary.
or any other emoluments) in connection
with full-time education, including that pro-
vided at the organization's own facilities. at
a post-graduate (but not undergraduate) col-
lege level, are allowable only when the
course or degrec pursued is related to the
field in which the employee is now working
or may reasonably he expected to work, and
only where the coghs receive the prior ap
proval of the awarding agency. Such cosfe
are limited to the costs attributable to a
total period not. to exceed one school year for
each employee so trained., In vnusual cases
the period may be extendsd.

d. Costs of attendance of up to 16 weeks per
employee per year at specialized programs
specificslly designed to enhance bhe effec-
tiveness of executives or managers or to pre-
pare employees for such positions are allow-
able, Such costs include enrollment fees.
training materials, textbooks and related
charges, employees' salaries, subsistence
and travel, Costs allowable under this para.
graph do not include those for courses thaf
are part of a degree-oriented curriculum.
which are allowable only to the extent sef
forth in subparagraphs b and c.

e. Maintenance expense, and normal depre-
ciation or fair rental, on facilities owned or
leased by the organization for training pur-
poses are allowable to the extent set forth in
paragraphs 11, 27, and 50 of this appendix.

f. Contributions or donations to edu-
cational or training institvtions, including
the donation of facilities or other propersies,
and scholarships or fellowships, are unallow-
able.

g. Training and education costs in excess
of those otherwise allowable under subpara-
graphs 49.h and ¢ of this appendix may he al-
lowed with prior approval of the awarding

171

T

| ATTACHM
PAGE &2

ENT oD |

oF . ZE paces |




Pi. 230, App. C

agency. To be considersd for approval. the
organization must demonstrate thal such
costs are consistently incurred parsuant Lo
an established training and education pro-
eram, and that the course or degree pursued
is relative to the field in which the employee
is mow working or may reasonably be ex-
pected to work,

60. Transportation costs. Transportation
costs include freightl, express, cartage, and
postage charges relating either to goods puwr-
chased, in process, or delivered. These costs
are allowable. When such costs cab readily
be identified with the items involved. they
may be directly charged as transportation
costs or added to the cost of such items (see
paragraph 28 of this appendix). Where identi-
fication with the materials received cannot
readily be made, transportation costs may be
charged to the appropriate indirect cost ac-
counts if the organization follows a con-
sistent, equitable procedure in this respect.

51. Travel costs.

a. General. Travel costs are the expenses
for transportation, lodging, subsistence, and
related items incurred by emiployees who are
in travel status on official business of the
non-profit organization. Such costs may be
charged on an acbtual cost basis. on & per
diem or mileage basis in lieu of actual costs
inourred, or on a combination of the two,
provided the method used is applied to an en-
tire trip and not to selected days of the trip,
and results in charges consistent with those
normally allowed in like circumstances in
the non-profit organization’s non-lederally-
spousored activities.

b. Lodging and subsistence. Costs ineurred
by employees and officers for travel, includ-
ing costs of lodging, other subsistence, and
incidenta) expenses, shall be considered rea-
sonable and allowable only to the extent
suclh costs do not exceed charges normally
allowed by the non-profit organization in its
regular operations as the result of the non-
profit organization’s written travel policy.
In the absence of an acceptable, written non-
profit organization policy regarding travel
costs, the rates and amounts estahlished
under subchapter 1 of Chapter 57. Title b,
United States Code (‘*Travel and Bubsistence
Expenses; Mileage Allowances™), or by the
Administrator of General Services, or hy the
President (or his or her designee) pursnant
to any provisions of such subchapter shall
apply Lo travel under Federa) awards (48 CTR
31,206-406(a)).

c. Commercial air travel, (1) Airfare cosls
in excess of the customary standard commer-
cial airfare (coach or esquivalent). Tederal
Government contract airfare (where author-
jzed and available). or the Jowest commercial
discount airfare are unallowable excepl when
such accommodations would: reguire cireuni-
tous rounting; require travel duaring wnreason-
able hours: excessively prolong sravel: result
in additiona) cosbts bthal would offset the

2 CFR Ch. Il (1-1-09 Edition)

transportation savings; or offer accommoda-
sione not reasonably adegnatle jor the brav-
gler's medical needs. The non-profit organi-
zation must justify and document these con-
ditions on a case-hy-case basic in order for
the use of first-class airfare to be allowable
in such cases.

(2) Unless & pattern of avoidance i de-
tected, the Federal Government will gen-
erally not guestion a non-profit organiza-
tion's determinations that customary stand-
ard airfare or other discount airfare is un-
available for specific trips if the non-profit
organization can demonstrate either of the
following: that such airfare was not avail-
able in the specific case; or thal it is the
non-profit organization’s overall practice to
make routine use of such airfare.

d. Air travel by other than commercial
carrier, Costs of travel by non-profit organi-
sation-owned, -leased, or -chartered aircraft
include the cost of lease, charter, operation
(including personnel costs), maintenance, de-
preciation, insurance, and other related
costs. The portion of such costs that exceeds
the cost of allowable commercial air travel,
as provided for in subparagraph] ¢., is unal-
lowable.

e. FPoreign travel. Direct charges for for-
eign travel costs are allowable only when the
travel has received prior approval of the
awarding agency. Bach separate foreign trip
must receive snch approval. For purposes of
this provision, ‘‘foreign travel” includes any
travel outside Canada, Mexico, the United
States, and any United States territories and
possessions. However, the term ‘‘foreign
travel” for a non-profit orgauization located
in a foreign country means travel outside
that country.

50, Trustees. Trave) and subsistence costs
of trustees (or directors) are allowable. The
costs are subiect to restrictions regarding
lodging, subsistence and air travel costs pro-
vided in paragraph 51 of this appendix.

APPENDIX C TO PART 230—NOX-PROFIT
ORGANIZATIONS NOT SUBJECT TO
THIS PART

1. Advance Technology Institute (AT1),
Charleston, South Carolina

2. Aerospace Corporation, Tl Segundo, Cali-
fornia

5. american lustitutes of Research (AIR),
Washington DC

4. Arzonne National Laboratory, Chicago, 11-
linois

5. Alomic Casualty Commission, Wash-
ington, DC
G, Batlelle Memorial Institnbe,

Headguartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton,
New York

8. Charles Stark Draper Laboratory. Incor-
porated, Cambridge, Massachusebis
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9 ONA Corporation (CNAC), Alexandrma, Vir
inia

1 Tenvivonmental  Institoue of
Ann Arbor. Michizan

11 Georgin Institute of Technology/Georgis
Taoh Applied Rescarch Corporation/Gaor-
mia Tech Rasearch  Institute,  Atlanta,
fonypia

12 Hanford Tnvironmontasl
twton, Richiand, Washington

13 ITT Research Institute, Chicago, Ilinols

14, Ingtitnte of Gas Technology. Chicugo, Tl
otk

Michigan.

Healblt Founda-

Yoo Institute for Defense Analysis, Alexan-
darfa, Virginia

1 1LMT Mebsan, Vieginia

{t Mitre Corporation, Bedford, Massachu
gty

18 Mitrotsk Systems, Inc., Fatls Chureh,
Uirpinia

19 Nationnl Radiological Astronomy Ohsery-
atory, Green Bank, Wost Virginia

. National Renewable Energy Laboratory.
tolden, Colorado

21 Oak Ridge Associated Universities, Oak
Ridge. Tennessee

P, 230, App. C

o0 Rand Corporation. santa Moniea, Cali-
lornia
23, Rescarch Triangle Institute, Research

Triangle Park, North Carolina

24, Riverside Rescarch stitnte. New York,
Now York

a5 South  Carolina. Research  Authority
(SORA), Charleston, South Carnlina

26 - Southern  Resaearch  Institnbe,
mingham, Alabama

27. Southwes(, Research Institnte. San Anbo-
nto, Texas

28. SRI Intornational, Menlo Park. California

209, Syracuse Research Corporation, Syra-
cune, Now York

30, Univerasitios Resenrch Aggociation, Incor-
poratad (National Acesteration lab Ar
gonne, THinoig

31 Urban Institute, Washington DC

32. Non-profil, ingurance companies, such as
Blue Cross and Blue Shield Organizations

33, Other non-profit. organizations as nepgo-
tiated with awarding agencies

Bir-
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Circular No. A-133
Revised to show changes published in the Federal Registers

of June 27, 2003 and June 26, 2007
zaudits of States, Local Governments, and Non-Profit Organizations

70 THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

and Non-Profit Organizations

SUBJECT: nudits of States, Local Governments,

1. purpose. This Circular is issued pursuant to the single Audit Act of
1984, P.L. 98-502, and the Single audit Act Amendments of 1996, P.L. 104-156.
Tt sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizationg expending Federal awaxrds.

2. authority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seq. of title 31, United States Code, and Executive
Orders 6248 and 11541.

3, Rescission and Supersession. This Circular rescinds Circular 2-128,
vpudits of State and Local Governments, " issued April 12, 1985, and supersedes
the prior Circular A-133, npudits of Institutions of Higher Education and
Other Non-Profit Institutions, " issued april 22, 1896. For effective dates,

see paragraph 10.

4, policy. Except as provided herein, the standards set forth in this

circular shall be applied by all Federal agencies. If any statute :
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subseguent statute shall

govern.

the provisions of the sections of this
whether they are recipients expending
deral awarding agencies, or are
eceived from a pass-through entity (a

Federal agencies shall apply
Circular to non-Federal entities,
Federal awards received directly from Fe
subrecipients expending Federal awards T
recipient or another subrecipient) .

This Circular does not apply to non-U.S. based entities expending
Federal awards received either directly as a recipient or indirectly as &
subrecipient.

The definitions of key terms used in thigs Circular are

5, Definitions.

contained in § 105 in the Attachment -to this Circular,

6. Recquired Action. The specific requirements and responsibilities of
deral entities are set forth in the Attachment to

rFederal agencies and non-¥e
this Circular. Federal agencies
ities, either directly ox indirectly, shall

making awards Lo non-Federal ent
adopt the language in the Circular in codified regulations as provided in
gection 10 (below), unless different provisions are required by Federal

statute or are approved by the Office of Management and pudget (OMB) .

OMB will review Federal agency regulations and
and will provide interpretations of policy
effective and efficient

7. OME Responsibilities.
implementation of this Circular,
requirements and assistance to ensure uniform,

implementation.

8. Tnformation Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reporting Branch, office
of Federal Financial Management, Office of Management and Budget, Wwashington,

pc 20503, telephone (202) 395-3993.
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Ml CirewLary will o have a poliny rev,ew three years fron

e

IR L . pates. The standards set forth an &__ . 400 of the atiachnen
Coothis Caroular, which apply directly to Federal agencies, shell be effect,ue
Ity b, 1996, and shall apply to audils of fiscal years begimming after June
20, 3096, excapt as otherwise specified in §___.400(a},

The standards set forth in this Circular that Federal agencies shall
apydly o non Faderal entities shall bhe adopted by Federal agencies in rodlfled
requiationsg not latear than 60 days after publication of this final revision
in the Faderal Register, so that they will apply to audits of fiscal years
heginming after June 30, 1996, with the exception that §___ .305(h) of the
A tachment applias to audits of fiscal years beginning after June 30, 199%.
Thie voarpg yamentn of Clryaular A-22Z8, although the Cirvcular is rescinded, and
roulary A-133 vamain n effect for audits of f
June 30, 1196,

o DO e e

Y

Dy oo
Phe revizions publiched in the Federal Register June 27, 2003, arve
wllect )y ve fi years ending afteyr December 21, 2003, and 2avly

C
not perml tted with the - aption of the definition of
earsight agency for audi/r which is effective July 28, 20073,

L ementtan

Augusting T, Omythe
Arting Diyectny
The rovisions pubtished n othe Federal Reglster June 26, 2007, are
Pleative for flscal years ending on or after December 15, 2006.

Rob Poriman
Director

[\
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PART___ ——AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS

Subpart A--General

Sec.

__.100 PUIrpose.
__.105 Definitions.

Subpart B--Audits

_.200 pudit requirements.
__.205 pasis for determining Federal awards expended.
_.210 subrecipient and vendor determinations.
_.215 Relation to other audit requirements.
_.220 Frequency of audits.
__.225 Sanctions.
_.230 apudit coste.
_.235 Program-specific audits.
gubpart C--Auditees
_.300 suditee responsibilities.
. 305 auditor selection.
__.310 Financial statements.
_.315 audit findings follow-up.

. 320 Report submission.

subpart D--Federal Agenciles and Pass-Through Entities

400 Responsibilities.

. 405 Management decision.

subpart E--auditors

__.500 Scope of audit.

__.505 audit reporting.

_.510 audit findings.

__.515 audit working papers.

__.520 Major program determination.

_.525 Criteria for Federal program risk
.530 Criteria for a low-risk auditee.

pppendix A to Part __ - Data Collection Form (Form SF-SAC).

pppendix B to Part __ - Circular A-133 Compliance Supplement.




Subpart A--General
8 .100 Purpoce.

comaiat

Thao part Sets forih cvandards o shiaininy ancy and uni formivy
among Federval agenc.an oy the audit of non Federal ontitisze expending Federal

awards.

hat ewpends Federal aswards which

Auditse maans arny noyve Fecdeyral sty

must e audrtad undery this paro.

maans an and,tor, that Ls a pubblic accountant or a Federal,
Jogovarnment aud.r organization, which meets the general
: voaccaptad government auvditing standarids

stoanclo e aneny b e pTIE
CORGASY L Mhe torm aydd, vy dhan mot inslude internal auditors of non v
AR DA ‘ nne
hudit fondang weann who b v auditor is regu.oyed I
§ . .510(a) o oyeport in of findings and questioned o g
DA nunbey moans the number ans.ued tooa Federal program in the
Catalog of Federal Domectvic Accistance (0WDa)
cluster of programe means a gyounang of closely related programs that
slhiare commor compiiance ragus r2ments. The types of clusters of programs are
regsearch and development (R&D), student financial aid (3FA), and other
clusters. "Other clusters* are as defined by the Office of Management and

pudget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subreciplents that meet the
definition of a cluster of programs. When designating an "other cluster,” az
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §_  .400(d) (1) and §__ .400(4)(2), respectively. A cluster of programs
shall be considered as one program for determining major programs, as
desrribed in B .520, and, with the exception of R&D as described in

“her a progrvam-speciiic audit may bhe elected. '

§  .200(c), whet!

means the Federal agency designated

Cognizant agency for audit
out tne respongibiliities described in §__ . 400(a).

o the Circulary A-133 Compliance
irovular 2-133,  or such documen
it. This document L3 :

Zompiliance suppiement refe
cluded as Appendix B
.

Supplament,
OMB or

its designee msy issue Lo re t
the Government . Loe, o3 oI Dooumernits, W s
204072525

Coryecnlive aciuon MSans action Laxel Dy Lhe sudites wnal

(1) Torrects idenc.fied deficlenc.es:

(2) FPFroduces recommended improvements; oY

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agency has the same meaning as the term agency in Secti-on 351(1

of title 5, United States Code.

Federal award means Faderal financial assistance and Federasl] oon!
reimbursement contracts that non-Federal entities receive directly fron
Federal awarding agygencies or indirectly from pass-through entities. 7t
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not include procurement contracts, under grants or contracts, used to buy
goods or services from vendors. Any audits of such vendore shall be covered
by the terms and conditions of the contract, Contracts to operate Federal
Government owned, contractor operated facilities (GOCOe) are excluded from the
requirements of this part.

Federal awarding agency meane the Federal agency that provides an award
directly to the recipient.

rederal financial assistance means assistance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, .property
(including donated surplus property), cooperative agreements, interest
subsidies, insurance, food commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in § .205(h) and § ,205(i).

Federal program means:

(1) all Federal awards to a non-Federal entity assigned a single

number in the CFDA.

igned, all Federal awards from the same

(2) When no CFDA number is ass
3 be combined and considered one

agency made for the same purpose shoul
program.

(3) Notwithstanding paragraphs (1) and (2) of this defimition, a
cluster of programs. The types of clusters of programs are:

(1) Research and development (R&D);

(ii) Student financial aid (Sra); and
(iii) "Other clusters," as described in the definitiom of cluster
of programs in this sectiomn.

accepted government auditing standards issued by

GAGAS means generally
which are applicable to

the Comptroller General of the United States,
financial audits.

ples has the meaning specified in

cenerally accepted accounting princi
the American Institute of

generally accepted auditing standards issued by
Certified Public Accountants (AICPA).

band, nation, or other organized

Tndian tribe means any Indian tribe,
ve village or regional oI

group OY community, including any Alaskan Nati
under, the Alaskan Native

village corporation (as defined in, or established
Claims Settlement act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians

because of theilr status as Indians.

Internal control means a Process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the

achievement of objectives in the following categories:

(1) Fffectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Compliance with applicable laws and regulations.

rements for Federal

Internal control pertaining to the compliance regui
s-—effected by

programs (Internal control over Federal programs) means a proces




and other co provide reanonaln e

ashievanm Bt an
) Transact jong are properiy recorded and actounted for Co:
() Fermit rthe preparation of reliable financial statements and

Fadeyal ryaports;
(i1Y Maintain accountahility over assets; and

(31 j ) Demonstrate compliance with laws, regulations, and other

B LLanne Yequs ramants;

Vo Transactions are executed in compliance with:
[ Laws, cacularions, Aand the provicions of aontyacco oy poant
Careenne it St o have o divest and marerial ellect on a Fedeyar programg
' Al
U T Aany cmher awas and regulatiome chat o are sdents faed pnoohe

compa iance gupplamant ;o and
C Fonds, propervy, and orher asaets are safequarded against poen

Crom oamauthoyyzed ase ar Jdianposivion,

Loan means a FPaderal loan ov loan guarantee rveceived or administored by
A non-Fadeaeral entity.

-t

LoTa. government means any unit of local government within a State
including a oounty, borough, municipality, city, town, township, parish, loce

pubdic authoricy, speclal district, school district, intrastate districe
council of governments, and any other instrumentality of local governmer

Ma ior program means a Federal program determined by the audit
ma oy program in accordance with § .520 or a program identified as
Ly in accordannce with

cragram by a Federal agency or pass-through en

§__ .215(c),

sion means the evaluation by the Federal awarding agency
cy of the audi:c findings and corrsciive action pran and
itten decision as to what corrective action is necessary

Management dec
oy pass-through enta

“he lssuance of a wr

N
R
[

Nor~r9dp “al entity means s State, local government, 0r NON-Proiit

2071,

Non-profit organizaclon means:

ggociation, cooperative, oY other

Jad]

(i) any c¢orporation, Lrust,
ovgan.zation that:
operatced plkmalliy for scientifi educational, service,

(i) Is C
ilar pur poses in the public interest;

charitable, or sim
{ii) Is not organized primarily for profit; and

(iii) Uses ite net proceeds to maintain, improve, or expand its
b

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.

e
e ——
( !




resident, Office of Management

OME means the Eyvecutive Office of the P
and Budget.

oversight agency for audit means the Federal awarding agency that
provides the predominant amount of direct funding to & recipient not assigned
a cognizant agency for audit. When there is No direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are descrilbed
in 5 .400(b).

Effective July 28, 2003, the following is added to this definition:

5 Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees toO
e the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment.”

Pass-through entity means & non-Federal entity that provides & Federal

ass
award to a subrecipient to carry out a Federal program.

Prooram-specific audit means an audit of one Federal program &as provided

for in § ,200(c) and § . 235,

Questioned cost means a cost that is questioned by the auditor because

of an audit finding:

(1) Which resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including

funds used to match Federal funds;
(2) Where the costs, at the time of the audit, are not supported by
adeguate documentation; oxr

(3) Where the costs incurred appear unreasonakble and do not reflect
the actions a prudent person would take in the circumstances.

ntity that expends Federal avwards

Recipient means a non-Federzal e
ding agency to carry out a Federal

received directly from a Federal awar
program.

(R&D) means all research activities, both basic

Research and development
at are performed by a non-

and applied, and all development activities th
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other
research and development activities and where such activities are not included

in the instruction function. Development is the systematic use of knowledge
ected toward the production of

and understanding gained from research dir
useful materials, devices, systems, O methods, including design and

development of prototypes and processes.

hich includes both the entity's finmancial

gingle audit means an audit w
s described in § .500.

statements and the Federal awards a

e United States, the District of Columbia,
the Virgin Islands, Guam, American Samoa, the
and the Trust Territory of the

State means any State of th

the Commonwealtlh of Puerto Rico,
Commonvwealth of the Northern Mariana Islands,




{9 ! s, by Cenne st ety il ey I, - atoy, S ey,
i o Cyov [EERTEN R AN [ L S R Coelidhy Ay el i, [RIES
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cbudent Foyancrald Asd (SDFA) Lneiydes Lnose prograns of general studernt
asniatance, such as Lhose authoviced by Titie IV of tne Higher Education Act
S aheh, as amended, (20 U500, 1070 et seq,) which is administered by the
; Dapartment of Rducation, and similar programs
o CUodoes ot cndude prograns wheoh o wrovs 2llowships or sims.ar
Looabea Gt adlentn A cmpe Ve afa 5, of apecyied studies o
RSN i
Subyecipient means a non-ifederal entity that expends Tederal awards
oot Uy a0 pasa-througl o entity Lo carry out oa Federal progrem, bul i
ot e bade an sndividual that s oa beneficiary of such a nrogram. A
Haocs b ent gua alao he g vyecipiant of acher Federval awards Adjprect by from
chese s v na adgency . Guidance on distaincmlaring bhetwear o nubyoe 4
v wandy Do e e 0 6 . 210.
et SONM L adIGE regulremenle el e s Chie types of compuianee
SevdaraTnent s e S Lne SOyl G Aaiee Dy eme s Lramples cnoinde:
T N S SRR I P RS TR EUNH aetoprinoiplen; ook
T R A e Y Mt RREAS R v ’ Tarmariiingg
Vogndor means o dealer, distronutor, wmevchant, or other seller provicding
services that are required for the conduct of a Federal program.
woods or services may be for an orgunization's own use or for the se
smnelfocharies of the Federal program. Additiconal guidance on distinguisning
netwear b ecips and a vendox s provided in § L210.
Subpart B-~-Audits
S .200 Audit reguirements.
o AL e D00, 000
GO o J Years DYOMOYe ST oa yesT
o Vederyal awerds shalld hav 8 audit monduntad |
Shatoyear Ly adscordanne w,ti Lhe provesaons ol Lhas Guadance oL
AT erTaT Faderas swards expendad s oprovoded o 8§ L2085,
j! Jangee audrt, Non-redera, an*.2:es wnat exnenc 5200, 000 S
- Clonald years ending after Desember NP, 2OON) oy more Iioos yedl Ln
aviaYdSs Snali Nave s singie audit condutied in gaccoroance with § . 500
when they siech to have a progrem-speciflc sudit aonducted in accordance
naragraph (¢) of this section.
i) Program-specific audit eiection Wnen an auditee expends Feder
awards under only one Federagl program f‘excluding Ré¢D) and the Federal
or grant agreements do not reguire a financial

program's laws, regulations,
statement audit of the auditee,
specific auvdit conducted in accordance with §
audit may not be elected for R&D unl
were received from the same Federal agency,
same pass-through entity, and that Federal agency
he case of a subrecipient, approves in advance a

ess

rt

{d)

I3

pY

-~
e

o]

the auditee may elect to have a program-
.235.
all of the Federal awards expended
or the same Federal agency and the

A program-specific

pass-through entity in
gram-specific audit.

b

Exemption when Federal awards expended are less than $300,000

Non-Federal

(§500,000 for fiscal vears ending after December 31, 2003).
5
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s ending
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i than $300,000 (E500,000 For E
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a) but records
9]
)

encities that expend lees

} 31, 2003) & yesr in Federa
Jirements for that yesr, except as
vailable for review or audit by appropriate offici
and General Accounting Office

m
o
e
T
o
!_l.
w
)
e
o

!
f the TFederal

-oF and Development Centers (IPFPRDC) .
or operates a FFRDC may elect to treat the
soses of this part.

Vs

(e) Federelly Funaed Hesea
nagement. of an auditee that owns

Ma
FPRDC as & separate entity for purj
§ .205 Basis for determining Federal awards expended.
(a) Determpining Federal awarde expended. The determination of when an

when the activity related to the award
tains to events that require the non-
regulations, and the provisions of

award is expended should be based on
occurs. Generally, the activity per

Federal entity to comply with laws,
contracts or grant agreements, such as! expenditure/expense transactions

associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the dispbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property: the
receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the period when insurance is in force.

(b) Loan and loan guarantees {lpans). Since the Federal Government is
at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,

except as noted in paragraphs (c) and (d) of this section:

(1) Value of mew loans made or received during the fiscal year;

plus "

(2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

(3) Any interest subsidy, cash, or administrative cost allowance
received.

(c) Toan and loan guarantees (loans) at institutions of higher

When loans are made to students of an institution of higher
but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
The balance of loans for previous years is not included as Federal
e lender accounts for the prior halances.

education.
education

year.
awards expended because th

(d) prior loan and loan guarantees {loans). Loans, the proceeds of
which vere received and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans.

(e) Endovment funds. The cumulative balance of Federal avwards fox
endowment funds which are federally restricted are considered awards expended

in each year in which the funds are still restricted.

Free rent received by itself 1s not considered a

(f) Free rent.
However, free rent received as part

Federal avard expended under this part.

9
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cpended undder Chis part

RIS IS B D PR VI TN TR

paerlt
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shoana,atance, sauch oo
Ly, or donsted suvyun

Foreceipt or the

entat

Fogy e ol o
IUY PInNa Ll

ye nnt o oonsideren

Madicaid payments o a subrecipient fTor providing

PRSP AYe Gery oo to Medicand edaashle individuals are not aonmaiier oo
Feoder ol avigrda owpended undery tnis psrt ounless g State requiren e Dot
e ot el g Fadaer ol oguyrds axpendad becaune reimbursement oo oonoa oon0
ook sement bangsg,

() Certain loans provided by the Nalional Credit Union

i pa atration,  Foy purposes of this part, 1oans made £

rom Che Nat ionial

edkit Thiton Share Insuvance Fund and Che Tentral Ligqudity Faciliivy Shat oo
pobed by contributiona Frow inanved Dnnt cbationg are noft conapdeyed farjey )

st b onpendedd

& .210 Subrecipient and vendor determinations.

L. An suditee may be 3
Sy, Fade
wayett to audit under this part. The payments received

sient, a8 o
avierds mvpanded as 4o “““’DJDD+ OY a Ssubr
-t

breciplent, and &
recipient would pe
for goods or se

~

,.,

provicied as g vendor would not be considered Federal awards. The guidance i
S

pavagraphs (b) and (¢) of this section should be conside
vhether paynents constitute g Federal award or g payment

nerryaroan,

T - i i
v e ) by o BT LGN
i Dotermines yho Jooelcginia To o racaliye
PEste by e
o Hao ite pericrmances moanurled 3galnst v
N sl program arve et
L Has responsibol.ty Jor programmat e

i Has responsipility for adherence To avp

i
LY OGram compllance regulrements; an

(5) Uses the Federel ¢
organization as compared to providing
pass~-through entity.

(c) Payment for goods and services. Characteris
payment for goods and services received by a vendor are

red in determining

for goods and

what

CLSI0ON mar.ng;

Licable Federal

plog am of The
for a program of the

tics indicative of g
when the orgsnizatiorn:

(1) Provides the goods and services within normal business

operations;

[ arracomenT S |

Nt CETE Ty
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Provides similar goods O aervices to many different

I

mn

purchaser

+itTive environment;

Operates in & COmMPE

5]

(4) Provides gooQas OX services that are ancillary to the

operation ol the Federal program; and
(5) Is not subject to compliance requirements of the Federal
program.

(d) Use of judgment in malind determination. There may be unusual
circumstances or exceptions Lo the listed characteristics. In maling the
determination of whether a subrecipient or vendor relationship exists, the
substance of the relationship is more important than the form of the

Tt is not expected that =11 of the characteristics will be present
be used in determining whether an entity is a subrecipient

agreement .
and judgment should
or vendor.

Since this part does not apply to for-
profit subrecipients, the pass-through entity is responsible for establishing
requirements, as hecessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance reguirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for Federal awards made tO for-
profit subrecipients may include pre-award audits, monitoring during the
contract, and post-award audits.

(e) For-profit subrecipient.

(£) Compliance responsibility for vendors. 1In most cases, the
auditee's compliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
+he vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
+ith laws, regulations, and the provisions of contracts or grant agreements.

§ ,215 Relation to other audit regquirements.

part in lieu of other audits. A&n audit made in

be in lieu of any financial audit reguired
To the extent this audit meets a Federal

d use such audits. The provisions of

this part neither 1imit the authority of Federal agencies, including their
Inspectors General, or GARO to conduct or arrange for additional audits (e.g.,

financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in

such a way as to build upon work performed by other auditors.

(a) audit under this
accordance with this part shall
under individual Federal awards.
agency's needs, it shall rely upon an

§5)] Federal agency to pey for additionzl audits. A Federal agency
that conducts or contracts for additional audits shall, consistent with other
applicable laws and regulations, arrange for funding the full cost of such

additional audits.

11
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Vedguost ooy onlarning Lhe Fedorgl aqency whathar Uhe program would otherw.ne e
bt s e Dy v am ass ng the vislh-hoased audit approach desceribhed i
S 0520 i, o e i e Te o an et al .. The Fadaral
Sledsoe LT gt L s T s e auds tee whiothiey 1t want s Lhe
Aboted s g wa e proadqram, 50 the program i Lo be audited as o a o madon
Py A e apan, s Federay agenoy resuest, and the Fedaeral aagenny ancoon
CTebvay tne Sl gncrement al sootn, then the auditee all have thie oo
P s i T pradram, A pala=tnrovoh entity maey use the nrooo, o
U T and Ty g subiraec pien’
G220 'requency of audits.
Patrennt Doy Uhie piycoda N Tl iAo a ) gual U s prov ded o e gy aphin (&)
A (b)) SR, ANl s resg i ed fey U art Shanl ne e frard
IRV I Y] ALy Daantial audit Sha s cover ot years wplhin Uhe fhienng
: vl
o AoDtate oy docal aovermument that oo vedu,ored by connt o tut L on o or
Catate, dn effaect on Jdanuary 1, P8R7, o andaraqgo gto o audita lass {yecquant iy

/
permitted to undergo its audits pursuent to this part
regulrement nust stiil be in effect for the hiennial period

L Any non-profit organization that had bilennial audits for all
oennaal periods ending between July 1, 1992, and Janusry 1, 1995, is
perna tred to undergo its sudits pursvant to this part hienniaiiy.
G .225 Sanctions.
andit o o Federal awards when asudits regulr Yy
fLave i i made or have heen made hut not Ln accordance with vl
cases ol o snvaed wnehility oY unwaliingness Lo have an audit

Lhoace “n.s parst, Federal agencies and pass-througl

snail Tale appropriate sction using sanctions such as:

aE Faderal aviayds untl The audls

D]
o)
N

oy Watnholding or dissllowing overhead

aviards until the sudit s zonducrted;

(d} Terminating the Federal award.

(a) Lllowable ¢opsts. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicahle
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48

~

CFR parts 30 and 31), or other applicable cost principles or regulations.

-
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(1) Unelliow % non-Teaerel entlty sherl not charoee the

R
following to & Feae

Single Rudit Act Amenduents
this part.

i

(1) The cost of any audit under the
J

of 1996 (31 0.E.C. 7501 et seqg. ) not conducted in accordance wWith
(2} The cost of auditing & non-Federal entity which has Federal
I 1l vears ending arter

awards expended of less than 5300, 000 (£500,000 fa ca

December 31, 2003) per yeaXr and is thereby exempted under § .200(d) from
having an audit conducted under this part. However, +his does not prohibit a
pass—through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §___‘400(d)(3),

provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the BRICP2’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-—
through entity and address only one or more of the following types of
compliance reguirements: activities allowed or unallowed; allowable
costs/cost principles; eligibility: matching, level of effort, earmarking;

and, reporting.

Iis
s

§ .235 Program-specific audits.
(a) Proqram-specific audit guide available. In many cases, & program-
specific audit guide will be available to provide specific guidance to the
1 control, compliance requirements, suggested

auditor with respect to interna
audit procedures, and audit reporting regquirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when
performing a program-specific audit.

fic audit cuide not available. (1) When a program-

the auditee and auditor shall have
as they would have

(b) Program-speci
fic audit guide is not available,
esponsibilities for the Federal program
ngle audit.

speci
basically the same ¥
for an audit of a major program in a si

(2) The auditee shall prepare the financial statement(s) for the
at a minimum, a schedule of expenditures of

d notes that describe the significant

e schedule, a summary schedule of
equirements of §___.315(b), and a

Federal program that includes,
Federal awards for the program an
accounting policies used in preparing th
or audit findings consistent with the r

pri
corrective action plan consistent with the requirements of § L3215 (e) .
(3) The auditor shall:
(i) Perform an audit of the financial statement (s) for the
Federal program in accordance with GAGRS;
(ii) Obtain an understanding of internal control and
ith the

perform tests of internal control over the Federal program consistent w

requirements of § 500 (c) for a major program;

(iii) Perform procedures to determine whethexr the auditee
has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on the Federal program

consistent with the requirements of § ..500(d) for a major program; and

13
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i) A opinion (or discliaimer of opiniony an o whetlhey
S st amant fny L Lhe Federal program Tar iy ot
G L repedtt o rond oo by withe the stated o IR
Cod A ranort o an nternal control o raialed Co Uhe Bedor ]
T T, ol ahig e tha o soeope f Castling of Interna. controloand e
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CEOON ronn o ampl panoe v T LT o o
o s T L whe e e g e 1 ! 1)
R N ST I AR NA AL g ot R T B PR Ty DU (ITA) N L O I
Lo L S 15 B (TIPRAECRNPR oL e Pt i ol e Tty el
(iLv) A schedule of findings and qguestioned zosts for 'ne
Hoderal program that includes a suommary of the auditor's e€1] relative ft«
Che Pederal program in e format consistent with §_ .505(d) (1) and findings
anch gquentionad costs consistent with the requirements of §  .505(d) (3).
Ci) Report submission for program-specific audits.

Tie sudit shall be completed and the reporting regulred by paragrapn
2y wr () {(3) of this section submit‘ed within the earlier of 30 davs af
iptoof tne avditor’s reporcis,, or nine months alter the end of the sudir

peyiod, unlenss a longer period 1s agreed to An advance by Lne Federal agency
LToa program-

hat oprovided the funding or a different per is specified [

pec:fio o gudit guide, (However, for fliscal vyears on oy hefore Tuno
My, 104h, the completad and the re vapnrting shall bhe
cubeitied of 30 deys alter rec the auditcr's
reportisy, “he end of tne zudit pericd, unless a Z
pwerind 15 ram~gpecific avudit guide.)] Unless restiricted oy
LEvl LY e aa shall make report cop.es avalliable for pubiln
e T
v Whern a program-specsiic audit guade 13 avaslaoie, tne
shal. subnit wo the Faderas clearinghouse dezignated by OMB Tne o4ty

form prepered in accordance with § .320 (b)), as appiicaple
ecific audit, and the reporting regulred by the progran-speclilc

1it guide to be retained as an archival copy. Al30, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
reguired by the program-specific audit guide.

) When a program-specific audit guide is not available,
ing pdckage for a program-specific sudit shall consist of the financial
£ +
¢

repoxrt

statement {s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2) of
this section, and the auditor's report{s) described in paragraph (b) (4) of

3
this section. The data collection form prepared in accordance with
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specific sudit, ana one CoOpy of this
the Federal clearinghouse designated
when the schedule of

he summary schedule

& program-
pmitted tc
n archival copy. E1s0,

¢ disclosed audit findings OY

§ .320(b), as appiica
reporting paclage chall Db
by OME to Dbe reteined as
findings and questioned COSLE T

of prior audit findings reported the status of any audit findings, the auditee
sihzll submit one copy of the reporting paclhage tO the Feder clearinghouse on
behalf of the Federal awarding agency, or directly to the pe s-through entity
in the case of & subrecipient. Tnstead of submitting the reporting package to
the pass—through entity, when e subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pess-through entity, conegistent with the
requirements of §__,320(e) (2).

2 subrecipient may submit & copy of the
reporting package to the pass-through entity to comply with this notification
requirement.

&l
[

(d) Other sections of this part mevy apply. Program-specific audits
are subject to § .100 through § ,215(b), § .220 through § . 230,
$ .300 through § .305, § .315, § .320(f) through § .320(3), § .400

.510 through § .515, and other referenced provisions
he provisions of this section, a program-
s and regulations.

through & . 405, §
of this part unless contrary to t
specific audit guide, or program law

Subpart C--Auditees
§ ,300 Auditee responsibilities.

The auditee shall:

(a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, &s applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

in internal control over Federal programs that provides
reasonable assurance that the auditee is managing

Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

(b) Mainta

(c) Comply with laws, regulations, and the provisions of contracts or

grant agreements related to each of its Federal programs.
(d) Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with § .310.

audits required by this part are properly

When extensions to the report submission
due date required by §___.320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMBE
and each pass-through entity providing Federal awards of the extension.

(e) Ensure that the
performed and submitted when due.

ce corrective action on audit findings, including

() Follow up and tal
ule of prior audit findings and a corrective

preparation of a summary sched

action plan in accordance with § .315(b) and § .315(c), respectively.
& .305 Auditor selection.
15
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amanded hyay sl inaert appropriate Stationl,
"Urhiform o Adn nastrat,ve Redquarements oy Grants and Agreemenls waolr
cutLaons of gher Bducation, Hoopotess and Other Hon-Profit

Organications, " oy the PAR (4B IFP part 472), as applicable (OMB Circulars ave
VAL Jalul‘e Trom the D0 0ice of Admin.strat mn, Publications O Fice, yoom 7L,
REsw] plave Dfice Dullding, Waohington, DT 20502). whenever possible,

’
audit shall nake positive ef foz ts to utilize small businesses, minor.'y
ovned firma, and women's ]")\ siness enterprises, In procuring auvdit servicas ao

stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part

Ay, as applicable. In requesting proposals for audit services, the
nhijecrives and acope of the audit should bhe made clear. TFactors to he
crmaidered in o evaluating sanh proposal for audit services include fhe

fvenanss Lo the request {or proposal, relevant experience, aval.,ani |,y
P owith professiomal cquall ficavions and technical abylities, the rang o n
)

mal quality control reviews, and price,

(1) Restriction on audibor preparing indirect cost propogsals. A
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indiyact masts renovered by the auditee during the prior vear exceeded o
Do

miilon. This rasvriction applies to the hase year used in the prepararn!
oallocation plan ‘nd any suhsegquent yead

che rrndirect cone nyoposal oy oo ;
which the resulting indirect nost agreement or cost allocation plan is ad v
YRCOVer Cost To minimize any disruption in existing contracts for audit
services, this paragraph a.pplies to audits of fiscal years beginning after
June 30, 199AR,

(c) Use of Federal auditors. ederal auditors mey perform all or par

Fa
of the work required under this part if they comply fully with the
requlrements of this part

§ .310 Financial statements.

) Firianclgl statements. The audi K 14 prepare financial

©s that reflact its finmancial position, resulits of operations or
rhanges in net assets, and, where appropriate, cash flows for the fiscal yzar
audived, The financial astatements chall be for the same organizational uni~
and fiscal year that is chosen to mest the reguirsments of this part.

However, organization-wide financial statements may alsco include departments,

agencies, and other organizational units that have separare audits in

acco *”fhnr*o with 8§___.500(a) and prepare separate financial stacements,
() Schedule ¢f eypenditures of TFederal awards. The avdites shall

also prepare a schedule of expenditures of Federal awsrds for the period
covered by the auditee's financial statements. While not reguired, the
avditee may choose to provide information requested by Federal awarding
agencies and pass-through entities to make the schedule sasier to use.
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards eypended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For sxample, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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subrecipient, the name of

(2) ror Federal awarde received &g a
cigned by the pase-through

the pase-through entity and identifying number as
entity shall be included.
1 awards expended for each individual

(3) provide total Federa
jdentifying number when the CFDA

Federal program and the CFDE number or other

snformation is not available.
(4) Include notes that describe the significant accounting

policies used in preparing the schedule.

pass-through entities should

(5) 76 the extent practical,
provided to subrecipients from each

identify in the schedule the total amount
Federal program.

(6) Include, in either the schedule or a note to the schedule,

the value of the Federal awards esxpended in the form of non-cash acslstance,
the amount of insurance i1 effect during the year, and loans or loan
guarantees outstanding at year end. While not required, it is preferable to

present this information in the schedule.

5 .315 andit findings follow-up.
(a) General. The auditee is responsible for follow-up and corrective

action on all audit findings. As part of this responsibility, the auditee
or audit findings. The auditee shall

shall prepare a summary schedule of pri
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall

include the reference numbers the auditor assigns to audit findings under
5 .510(¢c). Since the summary schedule may include audit findings from
miltiple years, it shall include the fiscal year in which the finding

initially occurred.

(1) summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance

with paragraph (b)(4) of this section.

e fully corrected, the summary

(1) When audit findings wer
ad state that corrective action

schedule need only list the audit findings an
was taken.

(2) wWhen audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

{3) When corrective action taken is significantly different from
corrective actiom previously reported in a corrective action plan or in the
Federal agency's OX pass-through entity's management decision, the summary
schedule shall provide an explanation.

: (4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule., A valid reason for considering an audit
finding as not warranting further action is that all of the following have

occurred:
(1) Two years have passed since the audit report in which
17
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She Taoviedines occuryad wan sanms cted Lo vhe Fadersl oleayingnouse;

tiiy e Faderal agenty o1 pacsa-through antlity ia nnt
curvens Ty Tl bowing oy woth Che anditee orn the aundit Tinding; and
il A management decision was not iasuad,
() Covrective action plan. At the completion of the audit, the
audites shail prepare a corrective action plan to address =ach sudit Ifinding
rnoludect in the currant yvear auditor's reports. The corrective action plan

shall provide che namel(s) of the contact person(s) responsibie for corract;ve
action, the corrective aclion planned, and the anticipated completion date.
Vf the auditee does not agree with the audit findings or helieves zovrentive
At ion. ia ot yregquired, then the corrective action plan shall dnclude an
D ATt pon and apect oo yaaaonn

$ ... 320 Report submission.

Fa) General . The audit shall he complered and the data collection
form described in paragraph (b) of this section and reporting package
denscrinad in parvagraph (c) of this section shall he submitted within ths
wsartiaer of 30 days aftey receipt of the auditor’s report(s), or nine months
aftar the end of the auvdit period, unless a Jonger period is agreed to in
advances by Lhe coynizant or oversight agency for audit. (However, for ¢
years beginming on oy pefore June 30, 1998, the audit snhall be completed oo
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’'s report(s), or 12 months
after the end of the audit period.) Unless restricted by law or regulation
the avditee shall make copies available for public inspection.

ces )
Bl

() Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programsg, and the
veaults of the audit. The Zorm shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. 2 senior level representative of the
auditaee (e.g,, State controller, director of finance, chief executive officar
01y chief financial officer) shall sign a statement to be included as part o
the form certifying that: the auditee complied with the reguirements of =h
part, the form was prepared in accordance with this part (and the ins
mpanying che form), and the information included in the form, in its
“ixvety, are accurate and complet

(o "he da-a coliection form shall include the following date

. lasued on the financial statements i
c lifled opinion, adv :

L The type of report the auditor
i .
.
*

= <
e auditee (i.e., ungualified qlLLLOA, Jqua
inion, or discleimer of opinion).

il Where applicable, a statement that significant deficiencies in i:
control were disclosed by the audit of the financial statements and

whether any such conditions were material wealinesses.

4 statement as to whether the audit disclosed any noncompliance which

(ii1)
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that significant deficiencies in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

(v) The type of report the auditor issued on compliance for mejor

13
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(vi)

(vii)

(viii)

(i)

(i)

(>xil)

(x1i1)

(miv)

(xv)

(>xvi)

described in paragraph {(c) of this sectiomn,
applicable sections of the form.
included as part of the da
source of the information included
for the information,
package described in paragraph

programs {i.e., ungualified opiniaon, gualified opinion, adverse

opinion, or disclaimer of opinion}.

% list of the Federal awarding agencies which will receive a copy of
the reporting pacladge pursuant to § .320(d) (2) of OME Circular
A-133.

or no statement as Lo whether rhe auditee qualified as a low-

A yes
530 of OME Circular A-133.

risk auditee under §

threshold used to distinguish between Type A and Type B

The dollax
of OME Circular A-133.

programs as defined in § .520(b)

(CFDZ) number for each

The Catalog of Federal Domestic Assistance
Federal program, as applicable.

m and identification of each majox
of programs should be
he schedule

The name of each Federal progra
program. Individual programs within a cluster
listed in the same level of detail as they are listed in t
of expenditures of Federal awards.

The amount of expenditures in the schedule of expenditures of Federal

awards associated with each Federal program.

a yes or no statement as to whether there
he following types of compliance
t of any questioned costs:

For each Federal program,
are audit findings in each of t
requirements and the total amoun

netivities allowed or unallowed.
zllowable costs/cost principles.

Cash management.

Davis-Bacon Act,

Eligibility.

Equipment and real property management .
Matching, level of effort, earmarking.
period of availability of rederal funds.
Procurement and suspension and debarment.
Program income.

Real property acquisition an
Reporting.

Subrecipient monitoring.
Special tests and provisions.

d relocation assistance.

FrROHEoME O 0w

=z

o i e e et e e e ettt et

ion Number (s), Name and Title of

suditee Hame, Employer Identificat
Signature, and Date.

Certifying Official, Telephone Numbel,
suditor Name, Name and Title of Contact Person, Auditor address,
auditor Telephone Number, Signature, and Date.

whether the auditee has either a cognizant or oversight agehcy for

audit.

oversight agency for audit determined in

The name of the cognizant or
respectively.

accordance with § .400(a) and § L400(b),

luded in the reporting package

the auditor shall complete the

The auditor shall sign a statement to be

ta collection form that indicates, at a minimum, the
in the form, the anditor’'s responsiblility
that the form 1s not a substitute for the reporting

(¢) of this section, and that the content of

(3) Using the information inc

19
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e Do s o ted 0 e data sl enen s presayahed by OME.

AN Pegaor i ang jaciage . The yeoport  ng paclkadge shaly inclucie pe
o Folanolal atalaments and scohedule of eypenditures of

Podoral awards disenssad in 8 .310{(a) and §  .310(b), roespective

i) Ammary scheduie of prior avditv findings discussed in
§ .315(b);
to) Andiror s reporttis) discussed din § .505; and
ta) Corrective action plan discussed in §_ .315(c).
ey cubmission Lo clearinghouse. ﬂ] auditess shall suabnit Lo Che o
oearinghouse desigrnaced by OMB a single copy of the data collecion
ction and the reporting }‘)u by e

ribad Inoparagraph (bl of this
anoparagrapls (¢) of this gseciiomn.

) rdditional submission by subrecipients. (1) In addicion
yeguorements discussed in paragraph (d) of this section, auditees that
subm:it to each pass»thlougb.entity one copy of
repor-ing package describhed in parvagrapb (c) of this section for =each pa‘
through entity when <he schedule of findings and guestioned costs discio
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings L’E’,}T)OTEQC} “he
of any audit findings relsting to Federal awards that the pass-through

a3 subrecipients shall
b=

oy g e

() Instead of submitting the reporting packags Lo a

/., wWhen fuurecupient is not required to submit a repor
pavq _n*"f)uqh entlity pursvant to paragraph (e){l) of chis Sartt Ly
ent gh provide written notification to the pass-t h*guqh enL

sShasd

hirough
pacrage
che subrecipl
“hnat: an audit of <he subrecipient was conducted in accordance with

fincluding the period by the avdit and the name, amount, anc

numbeyr of the Federal dWGVd(" provided by the pass-through entity):

zcohedule of findings and guestioned coste disclosed ne sudit findings
o the Federal awardi{s) that the pass-through entity provided; and, che

sammary schedule of prior audit findings did not report on the status ol
avdit findings relating to the Federal award(s) that the pass-through enticy
provided. a subrecipient may submit a copy of the reporting package desqr,ned
ir pa?ag“aph (c) of -his section to a pass-through entity to comply w:
notification requirement.

rg,‘“1 ol

(£) Requests for report copies. In response to regquests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (e¢) of this section and, if
requested, a copy of any management letters issued by the auditor.

(g) Report retention reguirements. Auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (e) of this section on
file for three years from the date of submission to the Federal clearinghouse
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sheall keep subrecipients’

ss-through entities
receipt.

a
or file for three years from date of
responcibilities. The Federal clearinghouse
Stripute the reporting pachkages received in
accordance with paragraph (d)(2) of thig section and §  .235(c)(3) to
applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to TFederal agencies, and follow up
with Jmown auditees which have not submitted the required data collection

forms and reporting packages.

(11) Clearinghouse
decignated by OME chall di

(i) Clearinghouse addrese. The address of the Federal clearinghouse
currently designated by OME ¢ Federal hudit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132.

t shall preclude electronic
as may be approved oy
pilot test methods of

(3) Electronic filing. Nothing in this par

supmissions to the Federal clearinghouse in such manner
OME. With OMB approval, the Federal clearinghouse may

electronic submissions.

Subpart D--Federal Agencies and pass-Through Entities

5 .400 Responsibilities.

(a) Cogqnigzant agency for audit responsibilities. Recipients expending
more than $25 million (550 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have & cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency. for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:

7o provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based on Federal awards expended in 1995, (However,
for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning
after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:
The determination of the predominant amount of direct funding shall be based

upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit

cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004. (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

in which audit cognizance ig determined, a Federal
for an auditee may reassign cognizance to
ovides substantial direct funding and
within 30 days after any

ant agency for audit shall notify
reassignment. The cognizant

Wotwithstanding the marmer
awarding agency with cognizance
another Federal awarding agency which pr
agrees to be the cognizant agency for audit,
reassignment, both the old and the new cogniz
the auditee, and, if known, the auditor of the
agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and

auditors.

(2) Consider auditee requests for extensions to the report

21
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dve date yaguised iy § 320 (&) . Tl crangrL nant agen ity Loy aud.

woenebane Foroqgaad cguna

Submln

WAL cfy A

ooty al reviews of sejented

Lot Obtain ar aomdunt el
5, when

audi e made by non-Paderal audltors, and provide
appropYiate, ©o other interasted organizations.

(4 Promptly inform Dthﬁ“ affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
avdivee oy 1ts auditor of Lrregularities or illegal acts, as required by GAGAS
oy laws oAand requlations.

{(5) Advise vhe auvditor and, where appropriate, the auditee of
any deficiencias found in the audits when the deficiencies require corrective
gt om by the auditor.  wWhen advised of deficiencies, the auditee shall worn
wooh the auditor to take sorractive aclion., I1f corrective action is not
Calian, the cognizent agency for avdit shall notify the asuditor, the auditae,
and applicable Federal awarding agencies and pass- through entities of the
farts and make recommendations for follow-up action. Major inadequacies
repatitive substandard performance by auditors shall he referred to

. o and professional bhodies for disciplinarvy

i

v

ApRronr.ate Srate licensing agenc

ISRV

0 Toordinate, o the extent practical, audits or raviews
nwace by o1 [or Federal agencies that are .n addition to the audits made
pursuant to this part, so that the additional audits or reviews build upom

andits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that
alfect the Federa. programs of more than one agency.

8) cordinate the audit work and reporting respcnsibilities
anong auditors to chleve the most cost-effective audit.

(9) For biennial audits permitted under § .220, considerx
sudiree recquests to guallify as a low-rishk auditee under § ,530(a) .

(b) Oversight agency for audit responsibilities. An auditee which
does not have a designated cognizant agency for audit will be under the
g=neral oversight of the Federal agency determined in accordance with
g .105. The oversight agency for audit:

(1) shall provide technical advice to auditees and auditors as
reguested
(2) May assume all or asnme of the responsibilities normalily

parformed by a cognizant agency for audit.

{c) Faderal awarding agency respons.bilities. The Federal awarding
agency shall perform the following for the ederal awards it makes:

(1) Identify Federal awards made by informing each recipient
of “he CFDR title and number, award name and number, award year, and if n
award is for R&D. When some of this information is not available, the Federal

agency shall provide information necessary to clearly describe the Federal
award.

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements.

(3) Ensure that audits are completed and reporits arve recelived

' ) *
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i1 & timely mamner and i1 accordance with the regquirements of thie part.
(4) provide technical advice and counsel to auditees and
auditors ac requested,

ion on audit findinge within six

(5) Tssue & management decis
sure that the recipient talkes

po}
monthe after receipt of the audit report and en
appropriate and timely corrective action.

(6) Assign a person responsible for providing annual updates

of the compliance supplement to OME.

pacs~through entity responsibilities. A pass-through entity shall
1 awards it makes:

(d)
perform the following foxr the Federa

Federal awards made by informing each

award name and numper, award year, if
When some of this information
vide the best information

(1) Identify
subrecipient of CFDA title and number,
the award is R&D, and name of Federal agency.
is not available, the pass-through entity shall pro
available to describe the Federal award.

(2) sdvise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entlity.

(3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and

that performance goals are achieved.

;pending $300,000 ($500,000 for
more in Federal awards during
f this part

(4) Ensure that subrecipients e
fiscal years ending after December 31, 2003) or
the subrecipient's fiscal year have met the audit regquirements o
for that fiscal year.

n audit findings within six

(5) Tssue a management decision o
report and ensure that the

months after receipt of the subrecipient's audit
subrecipient takes appropriate and timely corrective actiomn.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.
(7) Require each subrecipient to permit the pass-through

entity and auditors to have access to the records and financial ctatements as

necessary for the pasg-through entity to comply with this part.

§ .405 Management decision.
(a) General. The management decision shall clearly state whether or
the reasons for the decision, and the

not the audit finding is sustained,
expected auditee action to repay disallowed costs, make financial adjustments,

or take other actiomn. 7f the auditee has not completed corrective action, &
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency OY pass-through entity may request

additional information oI documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal pProcess

available to the auditee.

(b) Federal agency. &As provided in § .400(a) (7)., the cognizant
agency for audit shall be responsible for coordinating a management decision
ograms of more than one Federal agency.

for audit findings that affect the pr
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P ded Do & 400(e) (B), o Fedeval awarding adancy | 0oraspons i e Lo
STV IR Ta B mﬂnaquvwﬂ' deeioion foy findingn chat yvelare o Radera] suwavdo U
meai b Foorecipients. Ajternale arvangements may he made o1 s fane - Pnw-coans

hasln by agreanent among She Faderal agencias conoerned

fe Page-througl entity. As provided in §__.400(48) (5), the pa
Lhrough ent.ty shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes "o subrecipients

ik Time reguirvements. The entity responsible for making the
managemernt decision shas! do =0 within six months of receipt of the audi:
vaeport. Covrective action should he initviated within six months after reneipt

Af vhe audit raport and proreed as rapidly as possible

ter) Reference numbe Management decigions shall include the
forance nubers Che auditor assigned to zach audit finding in accoridan-e
with 8 .510(c) .

Subpart E--Auditors

& ____.500 Scope of audit.
(a) General . The audit shall bhe conducted in accordance with GAGAS.

The audit shall cover the entire operations of the auditee; or, at the op':on
of the auditee, such audit shall include a series of audits that cover
sartments, agencies, and other organizational units which expended or
ntherwise administered Federael awards during such fiscal year, provided tha!
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of erxpenditures of Federal awards chz.l)
e for che same fiscal year.

]

Financial statements. The auditor shall determine whether the

()
financial s:tatements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also determine whether the schedule of sexpenditures of Fadersi
awards .z presented falrly in ell material respects in relation to the
auditee's financial statements taken as a whole.

(7 Internal control. (1) In sddition to the recuirements of GAGAS,
itor shall perform procedures to obtain an understanding of internal

irnient to plan the auvdit to suppors a -ow
majoy programs.

ovar Tederal programs suf

level of control risk fo

(2} Except ag provided in paragraph (c)(3) of

ci Plan “he tesving
SUPPGrYt a low assessed level

“he compllance rﬂquLVDmcnts

(i) Perform testing of internal control as plamed in
paragraph (¢)(2)(d) of this section.
(3) When internal control over some or all of the compliance

requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (e)(2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency
{(including whether any such condition is a material weakness) in accordance
with §___.510, assess the related control risk at the maximum, and consider
whether additional compliance tests are reguired because of ineffective

e e,
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internal control,

In addition to the regqulrements of GAGZS, the
rhe auditee has complied with laws,

of contracts or dgrant agreemesnts that may have
cach of ite mejor Programs.

(a) Compliance. (1)
auditor shall determine whethex
regulations, and the provicions
a direct and material effect on

(2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are included in the compliance supplement .,
(3) For the compliance requirements related to Federal
programs contained in the compliance supplement, ah audit of these compliance
regquirements will meet the requirements of thig part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
recquirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the compliance supplement as
guidance for identifying the types of compliance reguirements to test, and
determine the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements,

nce testing shall include tests of transactions

(4) The complia
to provide the auditor sufficient

and such other auditing procedures necessary
evidence to support an opinion on compliance.

The auditor shall follow-up on prior audit

findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§__ .315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding

relates to a major program in the current year.

As required in § .320(b) (3), the auditor
f the data collection form.

(e) nudit follow-up.

(f) Data Collection Form.
shall complete and sign specified sections o

5 .505 Audit reporting.

The auditor's report{s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) an opinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the finmancial

statements talken as a whole.

t on internal control related to the financial statements
shall describe the scope of testing of

and, where applicable, refer to
ibed in paragraph

() B repor
and major pPrograms. This report
internal control and the results of the tests,
the separate schedule of findings and guestioned costs descr

(@) of this section.

(¢) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a

25
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CAvIe vernniat  ome . and Che provisiong of contracos oy grant agreesments owhi ot
v avie A direct and material wflfecr o wach major pragram,  and, e
Aplei.caln e, vefar no the geparate scheduie of findings and questioned conts
dencayibed o paragraph (d) of this section.

ey A nohadule of Findings and mquestioned costs which shall include

coe following three componentcs:

[ s mummary of the avditor's results which zshall .ncludes:
(i) The type of report the auditor issued on the

Cinancial statements of the auditee (i.e., unqualified opinion, gualified
yiineoon, advarse opinion, or disclaimer of opinion);

(it) Where applicabie, a gstatement that significant
losed hy the auvdit of the financial
were material weaknesses;

delLouencies in oanternal control were disc
cavements and whether any such conditions

(131 A statement as to whether the sudit disclosed any
noricompliance which is material to the financial gstatements of the audiree;
(iv) wWhere applicable, a statement that significant
Ao intermmald control over major programs were disclosed by tne aunr

BD e e
Aand whethey any such conditions were material wealknesses;

(v) The type of report the auditor issued on compliance
: major programs (i.e., ungualified opinion, qualified opinion, adverse
spo.mion, or disciaimer of opinion) ;

(vi) b statement as to whether the audit disclosed any
sudit findings which the auditor is reguired to report under § .510(a) ;

(vii) an identification of major programs;

(viii)The dollar threshold used to distinguish bhetween
grams, as described in § .520(b); and

”'A';'-)E' LA r‘n:y};)m B pr:

{(1%) A statement as to whether the auditee gualifiied as

o Lovi-rink audiiee under .530.

relating to the financial statements which are
accordance with GAGAS.

Findings and questioned costs Zor Federal awards which
clude audit findings as defined in § 510 (&) .

(1) sudit findings (e.g., internal control findings,
ance findings, questioned costs, or fravud) which relate to the same
should be presented as a single audit finding. Where practical, audit

findings should be organized by Federal agency or pass-through entity.

(ii) rudit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (4)(2) and (&) (3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of
the schedule.

8 .510 audit findings.




The auditor shall report the following

(&) rudit findinge reported.
and cuestioned coste:

findinge in a schecdule of findings

internal control over major
The auditor's determination of vhether a deficiency in internal
deficieicny for the purpose of reporting an audit
pe of compliance requirement for & major program
in the compliance supplement. The auditor
es which are individually or cumulatively

(1) Significant deficiencies in
programs.
control is & significant
finding is in relation to a €y
or an audit objective identified
shall identify significant deficienci
material weaknesses.

(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a majol program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
requirement for a mgjor program Or an audit objective identified in the
compliance supplement. :

(3) Known questioned costs which are greater than $10,000 for
a type of compliance requirement foxr a major program. Known questioned costs
are those specifically identified by the auditor. 1n evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs guestioned (1ikely gquestioned costs), not just the
questioned costs specifically identified (known questioned costs). The
auditor shall also report known questioned costs when 1ikely questioned costs
are greater than $10,000 for a type of compliance recquirement for a majoxr

program. In reporting questioned costs, the auditor shall include information
to provide proper perspec

tive for judging the prevalence and consequences of
the cquestioned costs.

(4) Known cniestioned costs which are greater than 10,000 for
a Federal program which is not audited as a major program. Except for audit
follow-up, the auditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find guestioned costs for a program which is not audited as 2 major
program. However, if the auditor does become aware of cuestioned costs for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as ap audit finding.

(5) The circumstances concerning why the auditor's report on
1ified opinion, unless

compliance for major programs is other than an ungua
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards.

(6) Fnown fraud affecting a Federal award, unless such fraud
is otherwise reported as an sudit finding in the schedule of findings and

gquestioned costs for rederal awards. This paragraph does not require the
auditor to make an additiomal reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

requirements of GAGAS.
e results of audit follow-up procedures

(7) Instances where th
disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § 315 (b) materially misrepresents the status of

any prior audit finding.
audit findings shall be presented in

sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. The following specific information shall be

() audit finding detail.
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incduded an appYa caride,  yoaudit fondings

ri Fardaral program and specific Federal award jdentilicar o
s tudig che CFDA CTC e and number, Faderal award number and yean, name
“ral agency, and name of the applicable pass-through entitvy,  When
informastion, such as the CFDA title and number or Federal award numbeayr, s nov
avairlable, the auditor shall provide the hest information available co
Amsoribe the Federal award.

(2} T™he ariteria or gspecific requirament upon which the audit
. incduding sratutory, veguiarory, oy other citation.

14 The ~ondition {found, inciuding facts that support vhe
Jelioaeney ardent) fied in the avdit finding,

4 ldentification of questioned casts and how they were

MY e )

Y infarmat con ro provide pyoaper perspective for Judging che
praevarence and consemqences of the audit findings, such as whether the audir
findings rapresent an isolated instance or a systemic problem.  Where
appropriate, instances identified shall be related to the univarse and the
numbery of cages examined and he qguantified in terms of dollar value,

(&) The possible asserted effect to provide gufficient
cnformat 1on to the auditee and Federal agency, or pagss-through entity in the
case of a subrecipient, to permit them to determine the cause and =ffect tn
facilitate prompt and proper corrective asction,

(7) Recommendations to prevent future occurrences of the
deflciency identified in the audit finding.

(8) Views of responsible officia

cff als of the auditee when there
va disagreement with the audit findings, to the exte

nt practical.

sy Reference numbers. Bach audit finding in the schedule of {indings
and questioned costs shall include a reference number to allow for easy
referencing of the avdit findings during follow-up.

g . 515 Audit working papers.

fa) Retention of working papers. The auditor shall retaln woriking
papers and reports for a minimum of three years after the date of issuance of
the auditor's raport(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for asudit, or

pass-through entity t©o extend the retention period. When the dUd;tu, LS aware

that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audat finding for guidance prior to destruction of the working papers and

Teports,

(b) Access to working papers. Audit working papers shall be made
ravallable upon request to the cognizant or overs;ght agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GBO at t
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. BAccess to working papers includes the right of Federal
agencies to obtain copies of working papers, as 1s reasonable and necessary.

the

[\
(6]
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g .520 Major program determination.

chall use a risk-based approach to determine

Phie risk-based approach shall
audit experience, oversight oy
and the inherent risk of the

of this section

(&) General. The auditor
which Federal programs are mejor programes.
include concideration of: Current and prior
Federal agencies and pass-through entities,
Federal program. The process in paragraphs (b) through (i)
shall be followed,

(1) Step 1. (1) The auditor chall identify the larger Federal
Programs, which shall be labeled Type n programs. Type & programs are defined
as Federal programs with Federal awards expended during the audit period
exceeding the larger of:

(1) £300,000 or three percent (.03) of total Federal
the case of an auditee for which total Federal awards

awards expended in
exceed $300,000 but are less than or eqgual to $100 million.

expended equal or
$3 million or three-tenths of one percent (.003) of
ase of an auditee for which total

1lion but are less than oI equal to $10

(1i)
total Federal awards expended in the c
Federal awards expended exceed $100 mi
pillion.

$30 million or 15 hundredths of one percent (.0015)

(iii)
of total Federal awards expended in the case of an auditee for which total

rederal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs.

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Pederal program providing loans significantly affects the number or size of
Type & programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

tted undexr § ,220, the

(4) For biennial audits permi
hall be based upon the Federal

determination of Type A and Type B programs S
awards expended during the two-year period.

The auditor shall idemtify Type A DPrograms which are
to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §_ .510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under 85 .510(a)(3) and 5 .510(a)(4),
fraud under §___ .510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under 5§ .510(a)(7) do not preclude the Type A program
from being low-risk. The suditor shall consider: the criteria in §___.525(c),
§_ .525(d) (1), § _.525(d)(2), and §  .525(d4)(3), the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in

determining whether a Type A program is low-risk.

(c) Step 2. (1)
low-risk. For a Type A program

(2) Notwithstanding paragrapb {(c){1) of this section, OMB may
approve a Federal awarding agency's recuest that a Type A program at certain
recipients may not be considered low-risk, For example, 1t may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (21 ©U.S.C. 3515). The Federal agency shall
notify the recipient and, if ¥nown, the auditor at least 180 days prior to the

29
ATTACHMENT ... E......
2 P
PAGE .. 5. OF . %%, PAGES




s T e il ey e b Al L f 0 DMB s aphy oval.
1l M) S o e ooy sha.l sdentify Type B oprograms whioh o ave
Poghey s s using pyodfeassyonal Sudgment and vthe oriteria in §_ 525, Howewe
shous d lh@ auvditor selecy Opiion o under Step 4 (parvagraph (e) (2) (1) (B) i
vaction), the auditor s not recuirad to identify more high-risk Type B
Type A programs. Except for known

chia

programs than the nunber of Jow-1risk
significant deficiaenc,as in internal control or compliance problems as discusaad
in § .525(b) (1), §_ .525(b)(2), and § .525(c¢) (1), a single criteria in
§.__.525 would a=e.dom ~ause a Type B program to be considered high-risk.

(21 The auditor is not expected to perform risk assessnents o

tanively amali Faderal programs.  Therefore, the auditor only requived <o

orm o ank annesaments on Type B oprograms that exceed the lavger of:

o 100,000 or tchree-tanths of one percent L 6G6L o
oA Pedaral awards sended when the auditee has less than or =agua. o0 G100
Moo total Fedeval awards pended .
(i) 900,000 or Shrae-hundredths of one payoant 0000750
Tovotal Fedeval awards oxpenogd wher the auditee has more tharn 5300 mo. . o0
i wotal Federal awards axpended,
(e) Step 4. At s minanmum, the auditor snal! auwdit ail o6 Lhe
TR TOwWaRng ds ma jor DY og)y ame
) AL Type A programs, except the auditor may exclude any

low-risk under Step 2 (paragraph (c)(l) of thins

A programe Ldentified asg
Sion) .

iz (1) High-risk Type B programs as identified under
»izner of the following two options:

D
o

() Option 1. At least one half of the Typ
orograms identified as high-risk under Step 3 (paragraph (d4) of this s
evcept this paragraph (e) (2) (i) (a) does not require the auditor to audi
rogliovr. sk Type B programs —han the number of low-risk Type & programs

Jdenvailed as low-risk under Step 4.

P(D
= b
Q
e
(D~

=¥ Oprion 2. One high-risk Type B program Loy
zgnh Tope boprogram Ldenvifled as Low-risgk under Step -

4 I
i) Wnen identifying which high-rishk Tyo@ B programs ©o
1ic as major under either Option 1 or 2 in paragraph (e)(2) (i) (A) or (B),
avditor is encouraged t©o use an approach which pvovLﬂ»“ an opportunicy for
L fferent nigh-risk Type B programs o be audited as maior over a period of
e
(3) Such additlional programs as may be necessary to comply

with the percentage of coverage rule discussed in paragrasph (£) of this
ection. This paragraph (e)(3) may require the auditor to audit more programs
s major than the number of Type A programs.

(£) Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §_ .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awaxrds
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

(g) Documentation of risk. The auditor shall document in the working

W
O
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papers the risk analysis process used i determining major pPrograms.
(h) ruditor's judgment. When the majory program determinat 101l Was
performed and documented in accordance with thie part, the auditor's judgment
in applying the risk~based approach Lo determine major programs shall be
presumed correct. Challenges by Federal agenciee and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditors guidance alout
the risk of a particular Federal program and the auditor shall consider this
guidance in determining major programs in audits not yet completed.

is) criteria. For first-year audits, the
programs as all Type A programs plus any
ntage of coverage rule discussed
option, the auditoxr would not ke
(d), and (e)

(i) Deviation from use of ¥
auvditor may elect to determine major
Type B programs as necessary to meet the perce
in paragraph (f) of this section. Under this
required to perform the procedures discussed in paragraphs (c),

of this sectiomn.

audit is the first year the entity is audited

(1) A first-year
hange of auditors.

under this part or the firet year of a ¢
change of auditors would not
this election for first-year
once in every three years.

(2) To ensure that a frequent
preclude audit of high-risk Type B programs,
audits may not be used by an auditee more than

§ .525 Criteria for Federal program risk.

(a) General . The auditor's determination should be based on an
overall evaluation of the risk of noncompliance ocourring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), {(c), and (&) of this
section, to identify risk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency oOr pass-through entity.

(b) current and prior audit experience. (1) Weaknesses in internal
control over Federal programs would indicate higher risk. Congideration
should be given to the control environment over Federal programs and such
factors as the expectation of management 's adherence to applicable laws and

ts and grant agreements and the

regulations and the provisions of contrac
competence and experience of personnel who administer the Federal programs.

(1) 2 Federal program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e.g., one college campus) o1 pervasive throughout

the entity.

(i1) when significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

tent to which computer processing is used to
ity of that processing,
New and recently

(iii) The ex
administer Federal programs, as well as the complex
should be considered by the auditor in assessing risk.
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
ons identified in the audit findings could have a

particularly when the situati
have not been corrected.

significant impact on a Federal program oY

ecently audited as major programs

(3) Federal programs not Y
31
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[l Oversight exercised by Federal agencies and pasa-through entjties
(U Dverzight arcised by Faderal agenc.es or pasg-through ent.ties could

mdicate risk.  For example, recent monitoring or other reviews perforvined hy
an oversight antity which disclosed no significant probleme would indicate
lower risk. However, monitoring which disclosed significant problems would
mdicate higher rigk.

() Federal agencies, with the concurrence of OMBE, nay
tdentify Federal programs which are higher risk. OME plans to provide this
cvdlentification in the compliance supplement .

(d) Inherent risk of the Federal prodgram. (1)  The nature of a
Federyal program may indicate risk. Consideration should he given to Lhe
~omplexity of the program and the extent to which the Federal program
contracts for and sarvices, TFor example, TFederal programs that dishurse

La may he of

funds chrough third party sontracts or have eligikility critce
Nigher risk. TFaderal programs primarily involving staff payroll
nave a high-risk for vime and effort reporting, but otherwise bhe at low rini.

CORTS nay

(2) The phase of a Faderal program in its life ayele at the

Fadeval agency may indicate rislk. For example, a new Federal prodgram willi hisw

Dr onterim regulations may hiave highey risk than an established program with
pmes fested requlations.  Also, significant changes in Federal programg, lLaws

veguiarions, or the provisions of contracts or grant agreements may increase

.ok,

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due o

starc-up or closeout of program activities and staff,

(4) Type B programs with larger Federasl awards expended would
he of higher risk than programs with substantially smaller Federal awards
anded,

y

§ __.530 Criteria for a low-risk auditee.
Ary auditee whizh meets all of the following conditions for each of cne
; @ of biennial audi:s, prec@dllq two audit
avditee and be eligibhle for redusced audir
fa) Single audits were performed on an annual basis in accovdance winn

audits

2NNl

the provisions of this part. & non-Federal antity that has T
28 not qualify as & low-risk auditee, uniess agreoed o in advance by “he
cognizant oy oversight agency for audit.

() The auditor's opinions on the financiel statements and the
scheduie of expenditures of Federal awards were ungualified. However, the
cognlgant or oversight agency for audit may judge that an opinion
gualification does not affect the management of Federal awards and provide a
waliver,

(c) There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide
a waiver,

o
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(a) Wone of the Federal programs had audit findinges from any of the
following in either of the preceding two years (or, in the case of biennial
audits, preceding two audit periods) in which they were classified as Type 2
Programs :

(1) Internal control deficiencies which were identified as
material wealmnecsses;

(2) Noncompliance with the provisioneg of laws, regulations,
contracts, or grant agreements which have a material effect on the Type A
program; oI
(3) rnown or likely questioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

appendix A to Part __ - Data Collection Form (Form SF-SAC)
[insert SF-SAC after finalized]

- Circular A-133 Compliance Supplement
Compliance Supplement is available

mppendix B to Part __
New

Note: Provisional OMB Circular A-133
from the Office of Administration, Publications Office, room 2200,

Executive Office Building, Washington, DC 20503.
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

o FAY (662) 570-4049

2525 GRAND AVENUE » LONG BEACH, CALIFORNIA goB16 « (562) 570-4000

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and
entered as  of August 9 .20 11 by and  between

Mental Health America of Los Angeles g California nonprofit
[corporation, e ha], whose business address is
100 W. Broadway, Suite 5010, Long Beach, CA 90802
(hereinafter referred to as “Bsiness Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as "City" or “Covered Entity”).
WHEREAS, the City has a Department of Health that provides a multitude of

health care and related services; and
WHEREAS, in the course of providing health care and related services the City

obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides

particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-181 ("HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act’), and regulations promulgated thereunder by the U.s.
Department of Health and Human Services (the "HIPAA Regulations”) and other

applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and

conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the

HITECH Act.
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OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

2]

(@]

Non-disclosure. Business Assoclate agrees to not use or disclose
protected health information other than as permitied or reguired by
the Agreement or as required by law.
Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Assnciale
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement
Notice of Use or Disclosure, Security Incident or Breach. Busineos
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delfay, but in no case more than
thirty (30) days following discovery of breach.
1 Business Associate shall provide the following information in
such notice to Covered Entity:

(a)  The identification of each individual whose unsecured
protected health  information has heen, or s
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acguired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d)  The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what.the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

() Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
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Business Associate Agreement

Page 3

protected health information has been breached and
steps such individuals .should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information’
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's  firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the

- above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware. ,

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees o

provide prompt access {0 protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintaine an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act.
Amendment of Protected Health Information. Business Associate
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Business Associate Agreement
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K.

agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Enfity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2()) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Enfity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as foliows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by faw, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,

consistent with § 164.502())(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health information
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business

Associate,

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected heaith
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Assoclate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health

information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use of disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (¢) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Enfity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party's knowledge of a material

breach by the other party, the party with knowledge of the other

party's breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party,

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that

returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

P
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10.

1.

12.

destruction infeasible, for so long as Business Associate

maintains such protected health information.
ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as withesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
hased on a claimed violation of HIPAA, the HIPAA Regulations, the
HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS.
a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival  The respective rights and obligations of Business
Associate under Section 8(c) of this Agreement shall survive the
termination of this Agreement. :

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,
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14.

15,

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission  or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense ot cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses.
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery Is made.
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement. or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the partles hereto have caused these p:esents to be
duly executed with all of the formalities required by law as of the date first ated herein.

Mental Health America of Los Angeles
(Name of Business Associate)

California nonprofit

a
(co:poratlon pem;@ps-mﬁ—@a-m%nd-

é/ﬁ’ 20/2 \jdﬂ/v—é\

Title: /ﬁf/ﬂ/i/f v CEO

20 - By

Title:

CITY OF LONG BEACH, a municipal
corporation

G [G [y @Hsslsmm City Manager -
" | = > EXECUTED PURSUANT

ity Manager or designee TO SECTION 301 OF
THE CITY CHARTER.

"City"
( 1l
The foregoing Agreement is hereby approved as to form this day of

20 Lr

ROBERT E. SHANNON,
City Attorney or designee

By

Deputy N~

LT:bg 02-05187
Lo\apps\ClyLawa2WPDoes\DODBIPO1 2100198059.00C
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

26,95 GRAND AVENUE  « LONG BEACH, CALIFORNIA OUBAE ¢ (5G2) 570-4000 « FAX (562) 5704049

pad Yt

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1.

The certification in this clause is a material representation of fact upon which
reliance was placed when this fransaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

| provide immediate written notice to

if at any time the recipient of Federal
itted or has

The recipient of Federal assistance funds shal
the person to which this agreement is entered,
Assistance funds learns that its certification was erroneous, when subm

become erroneous by reason of changed circumstance.

The terms "covered transaction,” "debarred,” "suspended,” “ineligible,” "lower tier
covered transaction,” ‘participant,” ‘“person,” ‘“primary covered transaction,”
"principal,” "proposal,” and "voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549.

t of Federal assistance funds agrees by submitting this document that it
lower tier covered fransaction with a person who is
or voluntarily excluded from participation in
d by the department or agency with which

The recipien
shall not knowingly enter into any
debarred, suspended, declared ineligible,
this covered transaction, unless authorize

this transaction originated.

The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — L ower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which il delermines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause  The knowledge and information of a participant is not required to excaad
that which 1s normally possessed by a prudent person in the ordinary course of

business daalings

Except for transactions authorized under Paragraph 4 of these instructions, if &
participant in a covered transaction knowingly enters into a lower tier coverad
fransaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation 11 this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
onginated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension 24
CFR Part 24 Section 24.510. Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation n this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to cettify to any
of the statements in this certification, such participants shall attach an

explanation to this document.

CA0646C9D061104 Mental Health America
Agresment Number; Contract Agency'___of Los Angéles

Name and Title of Authorized Representative: );{ Vi (,//7 ﬁ/a »j /gﬁ{y/ysz;a C£O

D@/%M 54‘/2‘@/2‘

Signature ‘ Date
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

5/ 9605 GRAND AVENUE + LONG BEACH, CALIFORNIA 90815+ (562) 570-4000 ¢ FAX (562) 570-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons

acting on behalf of the Contractor will comply with the County Code.

Failure on the pari of the Qontractqrhahjd/O( Lobbyist to fully comply with the County’s
Lobbyist requirement shall constitufe a matefial ‘breach of the contract upon which the City
of Long Beach may immediately ’germinate this contract and the Contractor shall be liable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,

renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor

will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying” in accordance with its instructions.
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RTIFICATION REGARDING LOBEYING

3 The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants. and contracts under grants, loans. and cooperative agreements) and that all
sub-recipients shall cerify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification 1s a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than §100,000 for

aach such failure.

CA0646C9D061104 Mental Health America
Agreament Numbet Contract Agency: of--Los Angeles

e and Title of Authorized Re utescrwtfjtlvnglt/ld(/f!//wﬂ /oefl/c%/lﬁcgo
k% %M_ﬂ 4/7//2 /2

7 Dhté

Signature
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