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CONTRACT FOR CONTINUUM OF CARE

3 3. Bﬁa i

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute o“rder adopted by the City Council of’the City of Long
Beach at its meeting on August 13, 2013, by and between ALLIANCE FOR HOUSING
AND HEALING, a California nonprofit corporation ("Organization"), whose address is 825
Colorado. Blvd., Suite 100, Los Angeles, California 90041, and the CITY OF LONG
BEACH, a municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless: and

WHEREAS, Organization provides one or more of the following: transitional
ho'using, permanent housing, human or social services to low-income and homeless
residents; and

- WHEREAS, as part of the 2013 Continuum of Care Program Grant

Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with
the Grant Agreement.
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Section 2.

A. Organization shall provide supportive services in conj‘unction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133” as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement’, Attachment “H” entitled
“Certification Regarding Debarment”, and Attachment "I' entitled "Certification
Regarding Lobbying”, all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources incIUding but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”) and Organization’s proposal in response to the RFP. In addition
to and without ih any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3.  The term of this Contract shall commence at midnight on May
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1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated as
provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months after the
end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contraét. Further,’ Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Fifty-Seven Thousand Three Hundred Twenty Dollars
($57,320) over the term of this Contract. Upon execution of this Contract, the City
shall disburse funds payable hereunder in due course of payments following
receipt from Organization of billing statements in a form approved by the City
showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organization the amounts specified in
Attachment "B" for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment "B"
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and‘ other
documentation supporting the charges and the amount of required matching funds

- to each invoice. Failure to submit an invoice and its accompanying documentation
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within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice
(a) received by it thirty (30) days after Organization provided the services relating
to that invoice; (b) including inaliocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for budget changes or
modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
eXpenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar quarter Organization shall, no later than fifteen
(15) days after the end of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required matching funds
in the invoices submitted during the previous quarter.

G. The City closes its fiscal year during the months of August
and September; Organization acknowledges and agrees that the City’s payment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion of the
Operational Year during the term of this Contract, Organization shall submit to the
City a final invoice, backup documentation supporting administrative fees and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice, or certified APR within thirty (30) days of the end of
the Operational Year.

l. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required
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fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit{ as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. [f Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements. ‘

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.
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A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treaftment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VI of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VIl of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government. '

F. Organization will provide information, such as data and
reports, as required by HUD.

Section 7.

Al In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual

~orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that

applicants are emp'loyed or served, and that employees and applicants are treated
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during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, dembtion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
vdlunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior
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written consent of the City. Any attempted assignmént or delegation shall be void, and
any assign‘ee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegvation.

Section 10. Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 11. ’

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivaient in

scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
9
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than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City’s
endorsement form or on. an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance ‘(equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident. ‘

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard  the proper handling of funds by employees, agents or
representatives of Organization who sign as‘ the rhaker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization’s Commercial General Liability insurance shall not exclude coverage
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for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City's Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City's Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
offibials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and
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endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any maodification or waiver of these insurance requirements
shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as fUII performance of or compliance with the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for or provide supportive
services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
12
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funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1)  Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religiou’s purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organizatibn.

(2)  In connection with costs of services hereunder, engage

“in the following conduct:

(a)  discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

13
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(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain
sectarian religious éymbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Continuum of Care
Homeless Assistance program. However, an organization that participates in a
HUD funded program shall comply with the following provisions if it is deemed to
be a religious or faith-based organization.

(M Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programé or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services. '

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

14
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icons, scriptures, or other religious symbols.

A religious or faith-based organization'retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief,

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, H‘UD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in éccordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or

families with assistance in obtaining:

(1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

15
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treatment, counseling, supervision and other services essential for
achieving independent living; and
(2)  Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.
l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H”.
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary coAntact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing

16
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. |

Section 19. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers'to this
Contract.

Section 20. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 22.  In the event of any conflict or ambiguity between this Contract
17
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

ALLIANCE FOR HOUSING AND
HEALING, a California nonprofit
corporatj

-y g
Fowlhe 5 o0 By
{ Namei@&{_&zamﬂaﬁ’
Title ggga.;g:, Y Tl ee ctp-
2014 By

Name
Title

“Organization”

CITY OF LONG BEACH, a municipal
corporatlon

T

= st b y Ass:sfcn'r City Manager
D pptoavlois ) 2l 2014 By Yl / Jadesl P

=7~ City Manager _ EXECUTED PURSUANT

TO SEGTION 801 QF

THE GITY CHARTER.

[

((City”
This Contract is approved as to form on /}%Df} ;O“ , 2014,

CHARLES PARKIN, City Attorney

By(ﬁM %/

Deputy
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City of Long Beach
2013 Continuum of Care (CoC) Program
Scope of Work

Agency: Alliance for Housing and Healing  Project Name: Mainstream

HUD Grant: CA06839U9D061306 CLB Contract: PENDING

Program Objective: Mainstream is a Supportive Service Only (SSO) project that is located at
the Multi-Service Center. "Project Mainstream" provides comprehensive case management
and supportive services to individuals and families living with HIV/AIDS, HOPWA mainstream
resources are leveraged to further housing stability and expedite self reliance. Supportive
Services are provided by the Case Manager and Housing Coordinator, and include:
emergency housing and meal vouchers; financial move-in, rental and utility assistance;
housing placement, medical/prescription referrals; public transportation; clothing vouchers;
food pantry; Legal Aid and other identified needs in the Individual Service Plan (ISP). Each
ISP is prepared by the Case Manager, with participant input, and is designed to assist
participants in addressing their unmet needs, by identifying the steps to be taken to
accomplish them. These steps are required within a realistic timeline, resulting in the
participant's placement into self-sufficient/independent living.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance
Requirements

The agency will participate in community outreach and engagement activities and link
participants to the broader base of CoC programs and services. The agency will participate in
the Long Beach CoC Centralized and Coordinated Assessment System through the Multi-
Service Center, which coordinates intake, assessment, and provision of referral services.

Outcomes/Performance Measures

Universe # Target # Target %

Persons exiting to permanent housing
1 |(subsidized or unsubsidized) during the 136 88 65%
operating year. ‘

Persons age 18 and older who increased
their total income (from all sources) as of

0,
2 the end of the operating year or program 129 58 45%
exit.
The % of persons (Adults and Children)
3 who exited to emergency shelter or 136 34 25%

transitional housing during the operating
year.

Note: Universe number reflects project participant chart PIT
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

{Docket No. FR-5476~1-01]

RIN 2606~AC29

Homeless Emergency Assistance and

Rapld Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition o
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
_consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
_Act into & single grant program, and
rovises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD'’s application process to
assist homeless persons by providing
greater coordination in responding to
thelr needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Gare program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date; August 30, 2012,
Commert Due Date, October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counssl, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title, There are two
methods for submitting public
comments, All submissions must refer
to the above docket number and title,

1, Submission of Comments by Mail,
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276, '
Washington, DC 20410-0500,

2. Electronic Submission of
Comments, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximuim time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public, Gomments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note; To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer io
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable,

Public Inspection of Public
Comments, All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m, weekdays at the above
address, Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708—
3055 (this is not a toll-free number),
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies

_of all comments submitted are available

for inspection and downloading at
www.regulations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Strest SW,,
Washington, DG 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number), Hearing- and spesch-
impaired persons may access this
number through TTY by calling the
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Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule ‘

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act), Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program,
(See 42 U.8.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide cornmitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to quickly rehounse

homsless individuals and families while
minimizing the trauma and dislecation
caused to homeless individuals,
familiss, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

The HEARTH Act streamlines HUD'’s
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room -
Occupancy grant programs into one
grant program: The Continuum of Care
program, Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Gontinuum of Care grants,
By consolidating homeless assistance
grant programs and creating the
Continuum of Gare planning process,
the HEARTH Act intended fo increase
the efficlency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD-will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD, These provisions are
sumimarized below,

" 1, General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
-Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“collaborative applicant,” A
“Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation, These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
“applcants” as the entities responsible
for carrying out the projects that the
Continuum has'identified through its
planning responsibilities, A
“Continuum of Care” also designates
one particular applicant to be a
“collaborative applicant.” The

- collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Gontinuum that the
collaborative applicant represents.

2. Establishing and Operating a
Continuum of Care {Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representetives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Cars, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Gare. HUD
has delineated certain operational |
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homslessness,
in addition to tracking of performance
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and Grant Award -
Process (Subpart G}: The Continuum of
Care grant award process begins with a
determination of a Continuum’s
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and opserating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars, HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program,
Recipients awarded Continuum of GCare
funds must satisfy several conditions
prior to executing their grant
agreements, All grants submitted for
renewal must also submit an annual
performance report, For those
applicants not awarded funding, the
process also provides an appeals
process.

4, Program Components and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considered sligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and Indirect costs.

6. High-Performing Communities
{Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC)., An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must bhe
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
0ccupancy,

7. Grant Administration (Subpart G}J:
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are -
selected for Gontinuum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkesping requirements so that
HUD can assess compliance with the
program requirements, For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment

- procedure, As appropriate, HUD has

also established sanctions to strengthen
its enforcement procedures,

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness, This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD’s Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entersd
emergency shelters or transitional
housing in FY 2010, HUD serves
roughly half that many persons, nearly
800,000 annually, through its three -
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Sheltor Plus Care,
Supportive Housing Program, Single -
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Cars to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L. 112~55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of thig rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations,

1. Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-22, This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes,
Division B of this law is tHe HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C, 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and

_effectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated responss to addressing
the needs of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and servicas to rapidly
rehouse homeless people, The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless,” HUD .
published a proposed rule, entitled
“Defining Homeless” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on

. December 5, 2011 (76 FR 75994), The

Defining Homeless rule clarified and

elaborated upon the new McKinney-

Vento Act definitions for “homeless”

and “homeless individual with a

disability,” In addition, the Defining

Homeless rule included recordkeeping

requirements related to the “homeless”
definition, On December &, 2011, HUD
also published an interim rule for the

Emergency Solutions Grants program

(76 FR 759564}, This interim rule

established the program requirements
for the Emergency Solutions Grants
program and conteined corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed ruls titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Gontinuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
MeKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awarded to organizations that .
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system ,
administratively established by HUD in
1995, A Continnum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelier, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room QOccupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homesless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homsless, The regulations established

by this rule are directed to carrying out
this congressional intent.
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11, Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program, The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and fami{lies while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homslessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources. In many
commaunities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness {both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not’
new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guldancs.

The following provides an overview
of the proposed rule.

General Provisions ( Subpart A )‘

Purpose and scope, The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access 1o, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disebled persons, permanent
housing, supportive services, and HMIS,

Definitions, The interim rule adopts
the deffnitions of “‘developmental
disability,” “homeless,” “homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule, The
December 6, 2011, final ruls was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on thess definitions, The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
tule, This interim rule adopts the
definition of “at risk of homelessness"
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule, The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule,

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase “‘where each
homeless occasion was at least 15
days.” The concerns raised about this
phrage, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of “chronically
homeless” in the Gonsolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions, : )

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant” and *collaborative
applicant.,” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
““collaborative applicant”), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds, :

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool, This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system,

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum, As discussed above, the
“‘applicant"” is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum, In contrast to
the definition of “applicant’’ above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statuts, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds, The clarification is necessary in
this rule because Gontinuums of Care
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only,

Continuum of Care and Continuum
are defined to mean the group that is
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organized to carry out the
responsibilities required under this part
and that is composed of representatives

of organizations including nonprofit

homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area, Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Gare did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant, HUD established the
Continuum of Care in 1995, Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

" across the peographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
rasponsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care, :
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD, Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term “Continuum of
Care” for “collaborative applicant,” the
definition of “high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
becoming a high-performing community
can be found in §578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization,” The
term “private nonprofit organization" is
defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: (A} No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that bas a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,’” In HUD's
regulatory definition of “private )
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally

- accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards, As reflected in the statutory
definition of “private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent, HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory language, HUD's regulatory
definition of “permanent housing”
states; “The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,”
Additionally, in the regulatory
definition of “permanent housing,” -
HUD clarifies that to be permanent
housing, “the program participant must
be the tenant on a lease for a term of at
least one year that {s renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a leass for a
term of at Jeast one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
Those requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a texm of at least
one year to be considered permanent
housing,

Project is consistent with the statutory
definition of ‘‘project” in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines *“project” as, with respect to
activities carried out under subtitle G,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD’s definition
of “project” in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified, In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD’s definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as "an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)() serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds,

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although no longer used
in statute, HUD'’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposss to include the term in the
Continuum of Care program regulations.
The term ‘‘safe haven” is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or uneble to
patticipate in supportive services, In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
“gubrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The definition has been expanded to
distinguish this type of housing from
emergency shelter, This distinction is
necessitated by the McKinney-Vento
Act's explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties

. delegated to a UFA in this rule, which

is approved by HUD and to which HUD
awards a grant, HUD’s regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Gontinuum of Care for
collahorative applicant.

Establishing and Operating the
Continuum of Care (Subpart B}

In general. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process. .
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

' As discussed earlier in the preamble,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the '
exception of applying to HUD for grant
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding, This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
{otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement, All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act.

Subpart B of the interim rule
identifies how Continuums of Care are-
established, as well as the required
duties and functions of the Coritinnum
of Care,

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals, Where these organizations
are located within the geographic area

.served by the Gontinuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum, HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents,

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule, HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants
program (ESG) recipient’s agency
located within the Continuum'’s
geographic area, HUD is requesting
comment on &l of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement,
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore, in communities where
ESG reciplents and/or Continuums do
not feel this requirement is feagible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels. '

Responsibilities of the Continuum of
Care, The interim rule establishes threo
major duties for which the Gontinuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care, The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements, These
requirements will ensure the effective
management of the Continuum of Care
process and ensure that the process is
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inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care, HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons, First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care’s
performancs in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act, This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Continuums of Care will have
grants of up to 8 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs,

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the nesds
of individuals and families for honsing
and services, As detailed in the
Emergency Solutions Grants program
interim rule published on December b,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of -
homeless assistance and homeless
prevention programs in communities, In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
affectively match each individual or
family with the most appropriate
resources available to address that
individual or family’s particular needs,

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have
significantly different systems than
urban ones, While the common thread |
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
agsessment systems include: A central
location or locations within a ,
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
“no wrong door” approach in which a
hemeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that

" provides assessment services to
providers within the Continuum of
Garo; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas,

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking, In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not,

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question, As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
gystem will address the needs of -
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are socoking
shelter or services from non-victim
service providers, These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are flesing,
or attempting to flee, domestic violence,
dating violence, sexual agsault, or
stalking; a separate “irack’’ within the
assessment framework that is
spocifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questions that HUD asks
commenters to specifically address are:
What barriers to accessing housing/
services might a centralized or
coordinated intake system pose to
victims of domaestic violence? How can
those barriers be eliminated? What
specific meesures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implementied to ensure that victims of
domaestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved, HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immaediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards

ATTACHMENT i S

PAGE ....5.... OF ..\ ... PAGES

when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically, The written standards can
be found in § 578.7(a}(9) of this interim
ruls.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 680,
This duty is listed under section
402(f)(2) of the McKinney-Vento Act, In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS,

Continuum of Care planning, The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to mest
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§ 578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Becauss there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Cars
System.

HUD has determined. that since the
Continuum of Care will be the larger
plenning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continnum of
Care planning process, Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for fands, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in responsge to a NOFA
published by HUD, :

The Gontinuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding, As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and thersfore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application. If the
Continuum sslects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant, That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum hes designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agresments with
its subrecipients as set forth in
§578.23(c), and is required to monitor
and sanction subrecipients in
compliance with § 678,107,

Wgether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agencies, To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collahorative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capaocity to manage the grant and carry
out the duties in 578,11(b), and are

described below,

The duties of the UFA established in
§578,11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of its duties. ,

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicent, replacing the
Continuum of Care for the geographic
ares, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Process (Subpart C)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
locel governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant {o
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative

ATTACHMENT LT
pAGE .. A oF . X1 pAGES

applicant, For-profit entities are not
eligible to apply for grants or io be
subrecipients of grant funds,

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State.or local
government that has constituted itself as
an entity, HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this.
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents, In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuumn’s
maximum award amount, The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increasss in
amounts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care’s PPRN
amount, as guthorized under section
427(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area, .

excluding any counties applying for, or

receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 6579, The
PPRN for each of these areas is based
upon the “need formula’” under
§579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formila
used to establish grant amounts. The
need formula under § 579.17(a)(2) and
(8) satisfies this requirement, and HUD
specifically seeks comment on this
formula, HUD will announce the PPRN
amounts prior to the publication of the
NOFA on its Web site.

To establish the amount on which the
need formula is run, HUD will deduct
an amount, which will be published in"
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year, On this amount, HUD
will use the following process to
establish an area’s, PPRN, First, 2
percent of the total funds available shall
be allocated among the four insular
aroas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004; Third, the remaining funds made
“available shall be allocated to
Community Development Block Grant
{CDBG) metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
aligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578,17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduat
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum, .

Specific request for comment, HUD
specifically requests comment on the
method estsblished in §578.17(a)(4) Lo
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Gare when funding
is not sufficient to renew all projects
nationwide for at least one year,

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care’s
“renewal demand.” The Continuum'’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

iterns based on changes to the FMRs in
the geographic area, '

Tﬁir(?, HUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of:

(1) PPRN, or (2) renewal demand for the
Continuum of Care, The FPRN
establishes the base for the maximum
award amount for the Continuum of

Care,

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continutm; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of eny bonus
funding during the competition.

Application process, Bach fiscal year,
HUD will issue 8 NOFA. All
applications, including applications for
grant funds, and requests for
designation as a UFA or HPC, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care,

An applicant that is & State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Consolidated
Plan regulations in 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The.
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F, The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA,

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C, 3645), In
this intexim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds, HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards.

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award, These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§578,31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be oxtended and the reasons
for which HUD will consider an
extension,

The interim rule requires that site
control be established by each recipient .
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services, HUD has
determined that the time to establish
site control is 12 months for projects not
raceiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds, HUD’s
determination on the time needed to
sstablish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD.
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50, All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD, The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements,

xecuting grant agreements, If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced, If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any,
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§5678.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part, In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Gare and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD’s minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care, .

Renewals, The interim rule provides
that HUD may fund, through the
Contimrum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projscts

would not be eligible under the
Continuum of Care program, For
projects that would no longer be sligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
Eersons do not become homeless

ecause funding is withdrawn,

HUD may renew projects that were
subrmitted on time and in such manner
as required by HUD, hut did not have
a total score that would allow the
project to be competitively funded, HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless pérsons do not lose their
housing, The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate,

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipisnt to repay the

- renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacoeptable or shows noncompliance
with the requirements of the grant and
this part, Section 578,103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
pr;)gect.

ppeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.

Under section 422(g) of the
McKinney-Vento Agt, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act,
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preambls, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(sg)ﬁas the highest total score
and that no projects from the lower
scoring Continuum of Cars will be
funded (and that any projects submitted
with both applications will not be
funded), To appeal HUD's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Gare must file the written
appeal in such form and manner as
HUD may require within 45 days of the ,
date of HUD’s announcement of award.

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD, HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision.

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act, The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process. An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Gontinuum's application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future, HUD may
also reduce the award to the
Continuum'’s ag licant(s),

Section 422( ﬁl) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under
§678.835(c). Applicants that are denied
funds by HUD, or that requested more .
funds than HUD awarded, may appeal
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. by filing a written appeal within 45 days
of the date of HUD's announcement of
the award. HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.

Program Components und Eligible Costs
(Subpart D)

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continunum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program,
This will sase the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects, One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§578.37(a), The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and § 578.3 of this
interim rule, the permanent housing
component is community-based housing
withoul a designated length of stay that
permits formerly homeless individuals
and famflies to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and

rapid rehousing that provides temporary .

assistance (.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not, Based on its experience with
the Supportive Housing and Shelter
Plus Gare programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families. .
With respect to rapid rehousing, the
interim rula provides that funds under
this part may be used to provide
supportive sexrvices and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
perticipants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program, Program participants
receiving rapid rehousing under this

. part may receive any of the supportive

services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to prcﬁram
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program,

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination lo
require case management for some.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management, -

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS,

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the
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homelessness prevention component by

recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs,
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.

HUD is defining ‘“of the tota}; funds
made available’” to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renswal
demand, This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
{which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand), The
administrative funds related to CoC
planning madse available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in § 578,41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all finencial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC’s
FPRN to establish the CoG maximum
award amount,

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in § 578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets
the requirements in § 578,51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
Zmendments to the McKinney-Vento

. Adt,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of a partnership where the °
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD’s
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income, Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5,609 and 24 CFR 5.611(a).
Howsever, the interim rule clarifies that
projects may not charge program fees,

Rental assistance. Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medinm-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance, This section also provides
that project-hased rental assistance may

" inglude 1ental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown to bs a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions-Grants program and 1he
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons, :

. As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum’s geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue, The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery,

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of “tenant-based” in the
McKinney-Vento Act (section 401(28) of
the McKinnsy-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonabl¥ believe that he or she is
imminently threatened by harm from
further violence if he or she rerains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats

_ from a third party, such as a friend or
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family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,

_ sexual assault, or stalking, and any

evidence of the current imminent threat
of harm, Examples of appropriate

" documentation of the original incident

of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistanice provider, pastoral
counselor, mental health provider, or
other professional fifom whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voiceinails, text messages, social
media posts, and other communication.
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statermnent, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household.
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances, HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
a move,

Based on HUD’s experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit,
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 80
days is not considered as having vacated
the unit. Finally, the recipient may use

- grant funds, in an amount not to éxceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
assistance can be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants, All eligible
costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/ .
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking, Any cost that
is not described as an eligible cost under
this interim ruls is not an eligible cost
of providing supportive services,
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse tréatment services, transportation,
and utility deposits.

The definition of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule,
Providers are allowed to provide

services specifically to victims of
domestic violencs, dating violence,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

_ services funding category. Rather than

create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs, Indirect costs are
allowed as part of eligible program
costs, Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Circulars A-87 and A-122, as
applicable. OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State, Local, and
Indian Tribal Governments.,” OMB
Cirgular A-122 and the regulations
codified at 24 CFR part 230 pertain to
“Cost Principles for Non-Profit
Organizations,”

Other costs, In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.

H}igh-Performing GCommunities (Subpart
E

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§ 578.17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments. In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPG are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs, ]
Standards, In order to qualify as an
HPG, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards, The
interim rule clarifies which standards
will be measured with reliable data froin
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
becoms homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(8) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 86 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subsst of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
stendards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving :
designation of a HPC and being allowod
to spend funds in accordance with
§6578.71, .

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
songht homeless assistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD. This
type of standard would be entirely
reliant upon self-reporting, i
Additionally, individuals and families



Federal Register/Vol. 77, No. 147 /Tuesday, July 31, 2012/Rules and Regulations 45435

have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD defines the calculation in the -

HMIS rule; therefore, the measurement
will be consistent between Continuums,
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renswing HPC status. Section 424(d)(4)
of the McKinney-Vento Act esteblishes
another standard for HPCs, which is
“community action,” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homsless individual or family who
sought homeless assistance services in
the data systom used by that community
for determining compliance. HUD has
defined “communities that compose the
geographic atea” to mean the entire
geographic area of the Gontinuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic ared,
HUD has further defglned‘“actively
encourage’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
porsons and referring them to
appropriate housing and services in that
geographic area, The measurement of
the last part of this standard, “sach
homeless individual or family who
sought homeless assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interlim rule provides that a
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§ 678,71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selection, HUD will selsct up to 10
Continuums of Care sach year that best
mest the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPG designation for the

grants awarded in the same competition
in which the designation is applied for
and made, The designation will be for

a period of one year,

Eligible activities, Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rentel assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanént housing, This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 578.7(a)(9)(v), |
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule,

Program Requirements (Subpart F)

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD. ‘

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
excopt leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD's regulations in 24 CFR 84,23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government, The match
requirement in 24 CFR 84.23 and in 24
CFR 85.24 applies to administration
funds, as welF as Continuum of Care
planning costs and UFA’s financial
management costs, All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients
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in HPCs may use match on eligible
activities described under § 578.71.

General operations, Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project’s
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must -
also assess supportive services on an
ongoing hasis, have residential
supervision, and provide for
perticipation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act,

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards, This
requirement is designed to ensure that
Erogram participants are placed in

ousing that is suitable for living,
Additionally, these requirements are
consistent with HUD’s physical
inspection requirements in its other
mainstream rental assistance programs,
Notwithstanding that this isa
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary. )

Under Section 578.75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program, Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health serviaes, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. ‘ :

This provision further states that if
the purpose of the project is to provids
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program,
For example, if a Continuum of Gare
recipient operates a transitional housing
program with substance abuse treatment



45436 Federal Register/Vol.

77, No, 147/Tuesday, July 31, 2012 /Rules and Regulations

services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
1f, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

Finally, the interim rule clarifies that
in units where the qualifying member of
the housshold has died, or has besn

" incarcerated or institutionalized for

more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition, All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part, This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds,

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in mesting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act, HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term,

Limitation on use of funds, Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned, It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109, Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, (See, for example, 24 CFR
574.300(c), 24 CFR 582,116(c), and 24
CFR 583.,1560(b).)

HUD's aqual participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 18,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to gnide federal
agencies in ensuring the egual
protection of the laws for faith-based
and community orgenizations.
Executive Order 13279 was amended by
Executive Order 135569 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319),

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficlaries, Executive Order 13559
reiterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that {s that faith-based
organizations be eligible to compete for
federal financial assistance used to
support sociel service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice, The Executive Order
directs that organizations that engage in
explicitly religious activities (including
attlvities that involve avert religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficlaries
of the social service program supporied
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “explicitly religious” in
lieu of “inherently religious.” The
Exscutive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financia]passistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the ohjection, refer the
beneficiary to an alternative provider.

Executive Order 13559 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships .
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to issue guidance to agencies on -
uniform implementation following
receipt of the Working Group's report,
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.?

HUD intends to wait for OMB
guidance before initiating any
rulemaking directed to broader changes
to HUD’s existing faith-based
regulations, to ensure consistency with
faith-based rogulations of other federal
agencies, However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13569
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as “explicitly religious” and “overt

1The repor! is available at: htip://

" winw.whitehouse.gov/sites/default{files/uploads/.

finalfaithbasedworkinggroupreport,pdf.
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive serviges,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that directs the
referral to alternative providers,
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within & reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider,
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Exscutive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issus,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider, For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578.013.

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit, As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit,

Termination of assistance, The
interim rule provides that a recipient
may terminate assistancetoa -
participant who violates program
requirements or conditions of
occupancy. The recipisnt must provide
a formal process that recognizes the due
process of law, Recipients may resume
assistance to a participant whose
assistance has heen terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate. Under this interim rule,
HUD has determined that a participant’s
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program,

Fair Housing and Equal Opportunity
requirements, The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578,93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5,106(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act.

Section 578.93(b) explains when
recipients and subrecipients may
exclusively serve a particular
subpopulation in transitjonal or
permanent housing, As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities, This “integration
mandate” requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Gontinuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities,

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances wheré recipients or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g,, homeless veterans
with families must be admitted,
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class,

Section 578.93(b)(3) states that
housing may be limited to families with

children.
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Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bsdrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex, :

Further, §§578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when prozects providing
sober housing may exclude persons.

HUD'’s Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Section
£78,93(b)(6) states that if the housing is
assistod with funds under a federal
program that is limited by federal
statute or.executive order to a specific
subpopulation, the housing may be
limited to that subpopulation,

Section 678.93(b)(7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and famnilies based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples, :

Ssction 578.,93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples; Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package -
designed to mest the needs of hard-to-
reach homeless persons. However,
§678.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability, Below
are general examples to offer guidance
on this subsection, Please note that
these examples are nonexhaustive, but
emphagize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or subcategory of
disability. While these general .
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.
ne clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
_ medication management, The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
“the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.

By comparison, §578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Gare funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS

rogram, the program may limit
eligibility for the project to persons with
HIV/AIDS and their famnilies, An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS, .

In another example, a private,
nonprofit organization applies for and
recelves Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services'including assistance
with daily living and mental health
services, While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied, ‘

Section 578.93(e) incorporates the
“preventing involuntary family
separation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule, This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible, HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,

Spacific request for comment, HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement, HUD invites
comments about the difficulty that
recipients are going to experiencs, if
any, in implementing this requirement,
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD’s technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These includs a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income.

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578.99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint '
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.
Administration (Subpart G)

Technical assistance. The purpose of
tachnical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process,
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and :
brochures; person-to-person exchanges;
and training and related costs.

Therefore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Recordkeeping requirements, Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule,
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements, Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of “‘at risk of
homelessness” and these requirements
can be found in § 578.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011: Because the documentation
requirements pertaining to “at risk of
homelessnoess” were already subject to a
60-day public comment peried, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
regulations,

cluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements, The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any

indivi ua{; or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
saparate.standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
baving more than one recipient,
Additionally, the interim rule provides

_contingencies that must be met before
HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records,

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Cars funds, These
revisions draw from the requirements at
24 CFR 86.43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal, Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD,

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

I11, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations. ’

1V, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD {8 amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program, These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§5,601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;

§ 5.603 (Definitions), specifically the
definition of ‘'‘Responsible Entity;”
§5.617 (Self-Sufficiency Incentives for
Persons with Disabflities—Disallowance
of Increase in Annual Ingome),
paragraph {a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically § 68.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, § 91.2 {Applicability),
paragraph (b) of this section,

V., Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.2 Notice and public

2The Adminisirative Procedure Act (6 U.S.C.
Subchapter 11} (APA), which governs federal
rulemaking, provides in section 563(a) that matlers
involving a military or foreign affairs function of the
United States or a matier relsting to federal agency
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procedures may be omitted, however, if
HUD determines that, in a particalar

. case or class of cases, notice and public

comment procedure are ‘‘impracticable,
unnecessary, or contrary to the public
interest,” (See 24 CFR 10.1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program,® Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18, 2011) (FY -
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1,593 billion
for the Continuum of Care and Rural
Housing Stability programs, While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112~
284) states in relevant part, as follows;
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Cars
programs this fiscal year and to
implement the new grant programs as
scon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding,” (See Conf. Rpt. at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, firft, of a proposed rule. As

_menagement or personnel or to public property,

loans, grants, benefits, or contracts are exempt from
the advance notice and public comment
roquirement of sections 663(b) and () of the APA,
In its regulations in 24 CFR 10.1, HUD has waived
the exemnption for advance notice and public
comment for matters that relate to public property,
loans, grants, benefits, or contracts, and has
commilted lo undertake notice and comment
rulernaking for these matters,

2 Although HUD's regulation in 24 CFR 10,1
provide that HUD will involve public participation
in its rulemaking, this regulation also provides that
notice and public procedure will be omitted if HUD
delormines in a particular case or class of cases that
notice and public procedure are impracticable,
unnecessary, or conlrary to the public interest,
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years,
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will

‘help inform the public procedures that

HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

TFor the reasons stated above, HUD is
issuing this rule to take immediate
offect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule,

VI, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must%e made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “‘outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordancs
with what has been learned,” Executive
Order 13563 also directs that, where
relevant, foasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public, This rule was
determined to be a *'significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).
As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH

- Act’s codification of HUD’s long-

standing Continunm of Care planning
progess, The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program, As
discussed in thie preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (ses, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39846), In
consolidating these three competitive

rograms into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Gontinuum of Care
program to date, Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continnum of Care
program, this interim rule would also
have no discernible impact upon the
BCONOMY.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Gounsel, Room
10276, 451 7th Street SW., Washington,
DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202
708~3055 (this is not a toll-free
number). Individuals with speech or

" hearing impairments may-access this

number via TTY by calling the Federal
Relay Service at 800-877-8339,
Environmental Impact

A Finding of No Significant Impact
{FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C,
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m.
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500. -
Duse to security measures at the HUD
Headquarters building, please schedule
an appointment o review the FONSI by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number), Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877—-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1895 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory F‘lexibility Act

The Regulatory Flexibility Act (5
U.8.C. 601 st seq.) generally requires an
agency to conduct a regulatory '
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated -
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatorﬁ provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar,
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them

.on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensoms, Therefors, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entlhes.

Notwithstanding HUD’s
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rale that will meet HUD's objectives as
described in this preamble.

Executive Order 13132, Federalism .

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

REPORTING AND RECORDKEEPING BURDEN

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order, This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1095 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number,

The burden of the information
collections in this interim rule is
estimated as follows:

40

Response 0
Number of Total annual | Burden hours | Total annual
Information collection respondents f(?\?eltgag responses | per response hours
§578.5(a) Establishing the CoC .. 450 1 450 8.0 3,600
§578.5(b) Establishing the Board . 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoC Meetings ..... 450 2 900 4.0 3,600
§578.7(a)(2) Invitation for New Members ....... 450 1 450 1.0 450
§676.7(a)(4) Appoint COMMILIEBS .vivvarervissnismenmniones 4850 2 900 0.5 450
§578.7(a)(5) GOVEINANCe CHAMBT ..ovomieesssoriosssrsssmrerses 450 1 450 7.0 3,150
§678.7(a)(6) and (7) Monitor performance and evaluatlon 450 4 450 9.0 4,050
§578,7(a)(8) Centralized or coordinated assessmen! sys- . .
18N wevnrmrnnisennserennicnsnien . 450 1 450 8.0 3,600
§578. 7(a)(9) Written standards ............. et e s 450 1 450 5.0 2,250
§578,7(b) Designate HMIS ..... 450 1 450 10,0 4,600
§578.9 Appllcation for funds .. 450 1 4560 180.0 81,000
§578.11(c) Develop CoC plan ... 450 1 450 8.0 4,050
§5678.21(c) Satlsfying condifions ... 8,000 1 8,000 4.0 32,000
§578.23 Exoculing grant agreements .. 8,000 1 8,000 1.0 8,000
§578.35(b) Appeal—solo .., e 10 1 10 4.0
§578.35(c) Appsal—denled or decreased tundlng ..... 15 1 16 1.0 15
§678.35(d) Appeal-—competing CoC ...vumumcins - 10 1 10 5.0 50
§578.35(8) Appeal—Consolidated Plan certtttcatlon veenenne 5 1 5 2.0 10
§578,49(a)—Leasing exceptions ... e 5 1 5 1.5 7.6
§678.656 HPC Standards e 20 1 20 10.0 200
§678.75{a)(1) State and local requlrements—appropnate
service provision ... . 7,000 1 7,000 0.5 3,600
§578,75(a)(1) State and Iocal requlrements—-houslng
(o] 1= N At et sab s , 20 1 20 3.0 60
§578. 75(b) Housing quallty standards 72,800 2 145,600 1.0 145,600
§578.75(b) Suitable dwelling size ..........eer.e 72,800 2 145,600 0.08 11,648
§578.75(c) Meals ... oo 70,720 1 70,720 0.5 35,360
§578.75(e) Ongotng assessment of supponlve servlces 8,000 1 8,000 1.6 12,000
§ 578.75(f) Resldential sUPBVISION .....uvemsioinins 6,600 3 19,800 0.76 14,850
§678.75(g) Parttolpatlon of. homeless lndlvlduats 11,500 -1 11,600 1.0 11,500
§678,75(h) Supporilve service agreements ........... 3,000 100 30,000 0.6 16,000
§5678.77(a) Signed leases/occupancy agreements . 104,000 2 208,000 1.0 208,000
§578.77(b) Calculating occupancy charges 1,840 200 368,000 0.76 276,000
§578.77(c) Calculating rent ....uveuvenes rerevane oy 2,000 200 400,000 0.76 300,000
§578.81(a) Use restriction ...... 20 1 20 0.5 10
§578.91(a) Termination of asslstanca ................................. 400 1 400 4.00 1,600
§678.91(b) Due process for termination of assistance ......, 4,500 1 4,500 3.0 13,500
" §578,95(d)—Confilct-of-Interest exceplions ... 10 1 10 3.0 30
§5678,103(a)(3) Documenting homelessness . 300,000 1 300,000 0.25 75,000
§678. 103(5)54) Documenting at risk of homelessne 10,000 1 10,000 0.26 2,600
§ 578,103(a)(5) Documenting imminent threat of harm ....... 200 1 200 0.5 100
§678.103(a)(7) Documenting program participant records 350,000 <] 2,100,000 0.25 525,000
§678.103(a)(7) Documenting case managemem ... 8,000 12 986,000 1.0 96,000
§ 578.103(a)(13) Documenting faith-based activities 8,000 1 8,000 1.0 8,000
§678.108(b) Confidentlality procedures .....mme 11,600 1 11,500 1.0 11,500
§578.105(a) Grant/project changes—U FAs ......... eveeseensare 20 2 40 2.0 80
§5678,105(b) Grant/project changes—multiple project appll-
CANS wuvvrvevernrrnrmrersirsriaresins S reererraree e 800 1 800 2.0 1,600
Total e e e ot et ons sors | vvenrvineensnsesninne | r e iaees reoresrerenirrs e | rievses e sene 1,921,710.5
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In accordance with 5 CFR
1320,8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collsction of information to;

(1) Evaluate whether the proposed
collection of information is necessary

- for the proper performance of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD's
estimate of the burden of the proposed
collection of information;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of dppropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.

Interested persons are invited to

-submit comments regarding the
information collection requirements in
this rule, Comments must refer to the

roposal by name and docket number

FR-5476~1-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20608, Fax: (202) 395~
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW,,
Room 7233, Washington, DC 20410~
7000.

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submil a comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public, Comments
submitted electronically through the
http:/fwww.regulations.gov Web site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 678 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec.
578.1 Purpose and scope.
578.3 Definitions,

Subpart B—Establishing and Operating a
Continuum of Care

578.6 Establishing the Continuum of Care,

578.7 Responsibilities of the Continuum of

Care.
578,9 Preparing an application for funds,
578,141 Unified Funding Agency.
578,13 Remedial action,

Subpart C—Application and Grant Award
Process

578,15 Eligible applicants,

578.17 Overview of application and grant
award process.

578,19 Application process,

578.21 Awarding funds,

578.23 Executing grant agreements.

578,26 Site control,

578,27 Consolidated plan,

578.29 Subsidy layering,

578.31 Environmental review.

§78.33 Renewals,

578,35 Appeal,

Subpart D—Program Components and
Eligible Costs .

578,37 Program components and uses of
assistance,

578,39 Continuum of Care planning
activities.

578.41 Unified Funding Agency costs,

578.43 Acquisition,

578.46 Rehabilitation,

$78.47 New construction,

578.49 Leasing.

578.561 Rental assistance,

578,63 Supportive services,

578,56 Operating costs, )

578,67 Homeless Management Information
System.

578,60 Project administrative costs.

678,61 Relocation costs,

578.63 Indirect costs,

Subpart E—High-Performing Communities

578.65 Standards.

578,67 Publication of application.
578.68 Cooperation among entities,
578,71 HPC-eligible activitios,

Subpan F—Program Requirements

578,73 Matching requirements.

578,76 General operations,

578.77 Calculating occupancy charges and
rent,

578,79 Limitation on transitional housing,

578,81 Term of commitment, repayment of
grants, und prevention of undue benefits,

578.83 Displacement, relocation, and
~acquisition,

578.856 Timeliness standards.
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578,87 , Limitation on use of funds,

578,88 Limilation on use of grant funds to
sorve persons defined as homeless under
other federal laws,

578,91 Termination of assistance to
program participants.

678,93 Fair Housing and Equal
Opportunity.

578.95 Conflicts of interest,

578,97 Program income,

578.99 Applicability of other federal
requirements.

Subpart G—Grant Adminlstration

578,101 Technical assistance,

578,103 Recordkesping requirements,

578,106 Grant and project changes.

578,107 Sanctions.

578,108 Closeout,

Authority: 42 U,S.C, 11371 et seq., 42

1.8.C. 3635(d).

Subpart A—General Provislons

§578.1 Purpose and scope.

(a) The Continuum of Care program is
authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.8.C. 11381-11389).

{b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

{2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuels, families, and communities
by homelessness; '

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individials and families experiencing
homelessness. '

§578.3 Definitlons.

As used in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.8.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed, It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum,
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At risk of homelessness. (1) An
individual or tamily who:

(i) Has an annual income below 30
percent of median family income for the
area, as determined by HUD; -

{i1) Does not have sufficient resources
or support networks, e.g,, family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
‘‘Homeless” definition in this section;

and ,

(iii) Meets one of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B} Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to ocoupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not.paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupanacy
or efficlency apartment unit in which
there reside more than two persons, or
lives in & larger housing unit in which
there reside more than 1,5 people per
room, as defined by the U.S. Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster cars or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as “homeless’ under this
section, but qualifies as “homeless”
under section 387(3) of the Runaway
and Homsless Youth Act {42 U.8.C,
5732a(3)), section 637(11) of the Head
Start Act (42 U.S8.C. 9832(11)), section
41403(8) of the Violence Against
Women Act of 1994 (42 U.8.C. 14043¢~
2(8)), section 330(h)(5)(A) of the Public
Health Service Act {42 U.S.C.,
254b{h)(5)(A)), section 3(m} of the Food
and Nutrition Act of 2008 (7 U.S,C,
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U,S.C,
1786{b)(15)); or

(3) A child or youth who does not
qualify as ‘homeless’ under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and stendardized
assessment tool.

Ghronically homeless, (1) An
individual who:

(i) Is homeless and lives in a place not
meant for human habitation, 4 safe
haven, or in an emergency shelter; and

(1) Has been homeless and living or
residing in a place not meant for human
habitation, & safe haven, or in an
emergency shelter continuously for at
laast one year or on at least four separate
occasions in the last 3 years; and

(iii) Can be diagnosed with one or

“more of the following conditions:

substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

{2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or :
(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been

homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Cars to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Care and Continuum
means the group orgenized to carry out
the responsibilities required under this
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C,
15002):

(1) A severe, chronic disability of an
individual that—

'(3) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(i) Is manifested before the individual
attains age 22;

(ii1) Is likely o continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living;

{G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1){d) through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of mesting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government.

Emergency shelter is defined in 24
CFR part 576.

Emergency Solutions Grants (ESG)
means the granis provided under 24
CFR part 576,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD,

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a ligh-
performing community by HUD,

Homeless means: ‘

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning:

(i) An individual or family with a
primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandone
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
oparated shelter designated to provide
temporary living arrangements
(including congregate shelters,

" transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iti) An individual who is exiting an
institution where he or she resided- for
90 days or, less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

{2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(ii) No subsequent residence has been
identified; and -

(i1} The individual or family lacks the

resources or support networks, e.g.,

family, friends, faith-based or other

social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(i) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.S,C. 5732a),
gection 637 of the Head Start Act (42
U.S.C, 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254b(h)}, section 3 of the Food and
Nutrition Act of 2008 (7 U,8.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.8.C. 1786(b)), or section
726 of the McKinney-Vento Homeless
Assistance Act (42 U.S8.C, 11434a);

(i) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(i11) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

Kv¥ Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood ebuse {(including neglect); the
presencs of a child or youth with a.
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
1lliteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

{4) Any individual or family who:

(1) Is fleeing, or is attempting to flee,
domestic violence, dating violencs,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
place within the individual's or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

. {ii] Has no other residence; and

iii) Lacks the resources or support
networks, e.g., family, friends, and faith-
based ‘or other social networks, to obtain
other permanent housing,

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements preseribed by HUD.

MIS Lead means the entity
designated by the Continuum of Cars in
sccordance with this part to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause,

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.
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Point-in-time count means a count of
sheltered and unsheltered homeless

- persons carried out on one night in the

last 10 calendar days of January or at
such other time as required by HUD.
FPrivate nonprofit organization means

an organization;

(1) No part of the net earnings of
which inure to the benefit of any -
member, founder, contributor, or
individual; .

(2) That has a voluntary board;

(3) That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance,

A private nonprofit organization does
not include governmental organizations,
such as public housing agencies.

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds,

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a grant agreement with HUD.

Safe ngaven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been

"unwilling or unable to participate in

supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspecified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

{4) Provides low-demand services and
referrals for the residents.

State means each of the 50 States, the

" District of Columbia, the

Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,
Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receivesa
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subgrant from the recipient to carry out
4 project,

Transitional housing means housing,
where all program participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or ogeupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Gare to apply for a grant
for the entire Continuum, which has the
capagcity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered women'’s shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578,5 Establishing the Continuum of
Cate,

(a) The Continuum of Care,
Reprasentatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part, Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
‘school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578,7(a)(3) and must comply with the
conflict-of-interest requirements at
§6578.95(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homeless or
formerly homeless individual,

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b} of this section.

§578.7 Responsibllities of the Continuum
of Cere, '

(a) Operate the Continuum of Care.
The Continuum of Care must;

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3} Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care, The process
must be reviewed, updated, and
approved by the Continuum at least
once every b years;

(4) Appoint additional committees,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually & governance charter, which
will include all procedures and policies
nesded to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
gonduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

(8) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and teke action against poor
performers;

(7) Evaluate outcomes of projects

- funded under the Emergency Solutions

Grants program and the Gontinuum of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the noeds
of individuals and families for housing
and services, The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
established by HUD by Notice.

_ (9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance, At a
minimum, these written standards must
include;

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

(gii) Poﬂcias and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

{iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
receiving rapid rehousinf agsistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum is °
designated a high-performing

community, as described in subpart G of

this part, policies and procedures set
forth in 24 CFR 576.400(e)(3)(vi),
(e)(3)(vii), (e)(3)(vill), and (e)(3)(ix).

{b) Designating and operating an
HMIS, The Continnum of Care must:

(1) Designate a single Homeless
Management Information System
(HMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS. :

(4) Ensure consistent participation of
rocipients and subrecipients in the
HMIS; and

{5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

(c) Continuum of Gare planning, The
Continuum must develop a plan that
includes: :

(1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families, At
a minimum, such system encompasses
the following:

(i) Outreach, engagement, and
assassment;

(i) Shelter, housing, and supportive
services;

(iii) Prevention strategises.

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area thal meets the following
requirements:

i) Homeless persons who are living in
a place not designed or ordinarily used.
as a regular sleeping accommodation for
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humans must be counted as unsheltered
homeless persons.

(ii) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area,

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
area;

(6) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continnum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performence of
Emergency Solutions Grants program

_recipients and subrecipients,

§5678.9 Preparing an application for funds.

(a) The Continuum must;

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in responss to a NOFA published by
HUD under § 678,19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

(3) Determins if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(1) If more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;

{i1) f only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continunm has
selected for funding and apply for
Continuum of Care planning activities;

{b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application. -

§576.11 Unified Funding Agency,

(a) Becoming a Unified Funding
Agency, To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continunm,

(b) Criteria for designating a UFA.,
HUD will consider these criteria when
deciding whether to designatea
collaborative applicant a UFA:

(1) The Continuum of Care it
represents mests the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84,21
(for nonprofit organizations) and 24 CFR
86.20 (for States);

(3) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

{4) Such other criteria a§ HUD may
establish by NOFA., '

(c) Requirements. HUD-designated
UFAs shall:

(1) Apply to HUD for funding for all
of the projects within the geographic
aroa and enter into a grant agreement
with HUD for the entire geographic area.

{2) Enter into legally binding
agresments with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, ‘

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and agcounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars.

{4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD,

§578.13 Remedlal action.

(a) If HUD finds that the Continuum
of Care for a goographic area doss not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geogra})hic area; and

{3) Accepting applications from other
eligible applicants within the
Continuum’s geographic area.

{b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them -
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§576.15 Eligible applicants.

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants,

(b) Designation by the Continuum of
Care. Bligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part, The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant, If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant,

¢) Exclusion. For-profit entities are
not eligible tc apply for grants or to be
subrscipients of grant funds.

§578,17 Overview of application and grant
award process.

(a) Formula, (1) After enactment of the -
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD.
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA, That amount ig
calculated by:

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

1i) From the amount in paragraph
(a)(2){i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homelsss prevention and
independent living goals established in
the NOFA and to meet policy priorities
et in the NOFA; and

(ii1) Deducting the amcunt of funding
necessary for Continuum of Care
planning activities and UFA costs, '

(3) PPRN is calculated on the amount
determined under paragraph {a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Gommonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insuler areas,

(Iiji) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants progrars {n any one
year since 2004,

{ii1) The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the'CDBG formula, to
metropalitan cities and urban counties
that have not been funded underthe
Emergency Splutions Grants program in
any year since 2004 and all other
c?unties in the United States and Puerto
Rico,

(4) 1f the celculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic ares for leasing, operating,
and rental assistance for permanent
housing, HUD will reducs,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care, HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

{b) Calculating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for each - _

. metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from tge Rural
Housing Stability Assistance program
under 24 CFR part 5§79,

(2) Establishing renewal demand.
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year’s competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

(3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

(4) Establishing the maximum award
amount, The maximum award amount
for the Continuwm is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses,

§578.19 Application process.

(a) Notice of Funding Availability,
After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary, At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistances. .

§576.21 Awarding funds.

(a) Selection, HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards, HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will exscute a
grant agreement with the applicant,

(c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA, Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by -HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements.

(a) Deadline. No later than 45 days
from the date when all conditions are

" satisfied, the recipient and HUD must

execute the grant agreement.

{b) Grant agreements. (1) Multiple
applicants for one Continuum, If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agresment with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum, If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any,
These two grants will cover the entire
geographic area, A default by the
recipient under one of those grant
agreements will also be a default under

" the other,

(3) Unified Funding Agencies. If a
Continuum is'a UFA that HUD has
approved, then HUD will entor into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any, These
two grarts will cover the entire .
geographic area, A default by the UFA
under one of those grant agreements
will also be a default under the other.

{c) Required agreements, Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
678; }
{2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

{4) To require certification from all
subrecipients that:

mtais,
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(i) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

_(ii1) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; )

Fiv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the

_program are entolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part G of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

(v) The subrecipient; its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting .
principles, if the recipient is a UFA;

(6) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) To monitor subrecipients at least
annually; .

(9) To use the gentralized or
coordinated assessment system
established by the CGontinuum of Care as
set forth in §578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Gare’s centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD’s minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 678;

and

{12) To comply with such other terms
and conditions as HUD may establish by
NOFA.,

§578,26 Site control,

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or 1o
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578,21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually he
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.

(b) Bvidence. Acceptable evidence of
site control is a deed or lease, If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, )

(c) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U.8.C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site.

(1) To have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 61
percent controlling interest in that
general partner.

(1) 'To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintein control of
the partnership or corporation and must

ensure that the Eroject is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the 16-
year period, If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolidated plan.

(a) States or units of general local
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction{s) in which the proposed
project will be located, Funded
applicants must certify in a grant
agreement that thay are following the
HUD-approved consolidated plan.

{b) Other applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 578.35,

(¢} Tiniing of consolidated plan
certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA. '

§578.29 Subsidy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U,8.C. 3545) and 24 CFR part 4, subpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities. HUD's

‘review of this information is intended to

prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§576.31 Environmental review,

(a) Activities under this part are
subjsct to environmental review by
HUD under 24 CFR part 50, The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement,

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewals. "

(a) In general, Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period, To be
considered for funding, recipients must
submit & request in a form specified by
HUD, must meet the requirements of

-this part, and must submit the request
within the time frame established by
HUD.

{b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
bassd and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
16 years of rental assistance, subject to
availability of annual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for:

{i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding pericd
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance; up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR,

(d) Review criteria, (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for & new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuwum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582,330, if the project received
funding under the Shalter-Plus Care
program, or 24 CFR 583,325, if the
project received funding under theé
Supportive Housing Program,

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA, ‘

(e) Unsuccessful projects. HUD may
renew a project that was eligible for
renewal in the competition and was parl
of an application that was not fundeé)
despite Eaving been submitted on time,
in the manner required by HUD, and .
containing the information required by
HUD, upon & finding that the projeéct
meets the purposes of the Continuum of
Caro program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate.

(f) Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annuel Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part,
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§6768.35 Appeal.

(a) In general, Failure to follow the
procedures or meet the deadlines - .
established in this section will result in
denial of the appeal.

(b) Solo appycants. (1) Who may
appeal. Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to ?articipate in the
Continuum of Care planning process in -
the geographic area in which they
operate, that believe they were denied
the right to participate in & reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD,

(2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appesl, with a copy
to the Continuum, with their fanding
application, )

3) Dsadline for submitting proof, No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care, The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may require, with a copy to the solo
applicant,

5) Decision, HUD will notify the solo
applicant and the Continuum of its .
decision within 60 days of receipt of the
Continuum’s response,

(8) Funding. 1f HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the .
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future, HUD may also reduce the
award to the Continunm’s applicant(s).

(c) Denied or decreased funding, (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of

'HUD's announcement of the award,

(2) Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD’s receipt of the
written appeal, HUD will reverse a
decision only when the appligant can
show that HUD error caused the denial
or decrease, :
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(3) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds.

(d) Competing Continuums of Care.
(1) In general, If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total ’
score. No projects will be funded from
the lower scoring Continuum, No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded,

2) Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
compsting Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 46 days of the date of HUD's
announcement of the award,

(8) Decision, HUD will notify the

_applicant(s} of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal. HUD will
reverse a decision only npon a showing
by the applicant that HUD error caused
the denial, L

(e) Consolidated plan certification, (1)
In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

(2) Procedure, The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum;

(i) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(iif) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan.

(3) Jurisdiction response. The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any cleims made by the applicant in'the

appeal,

81) HUD review, {i) HUD will issue its
decision within 45 days of the date of
HUD’s receipt of the jurisdiction’s

response, As part of its review, HUD
will consider: ‘
(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurlsdiction’s refusal to provide the
certificate.

(1) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D—Program Components and
Eligible Costs . '

§578.37 Program components and uses of
asslstance.

(a) Continuum of Care funds may be
used fo pay for the eligible costs listed
in § 578,39 through § 578,63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components, All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 578.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(1) Permanent supportive housing for
persons with disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability,
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants,

(i1) Rapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in § 578.63, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in § 578.51(c), as necessary to help

a homeless individuel or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578,51(a)(1), but not
§578.51(a)(1)(i) and (i1); (a)(2); (c) and
{f through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.

(B} May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance, The recipient
or subrecipient may also require
program participants to share in the
costs of rent. For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telsphons) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household,

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops.

(E) Must re-svaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing withont Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other
circumstances (e.g., changes in
household composition) that affect the
program participant's need for
assistance, When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs,

(F') Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term .
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1994 (42 U.8.C,
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C,
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services,

(2) Transitional Housing (TH),
Transitional housing facilitates the
movement of homseless individuals and
families to PH within 24 months of’
entering TH, Grant funds may be used
. for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
pexsons for whom the recipient or
subrecipient is not providing housing or
housing assistance, $SO includes strest
oufreach,

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(6) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,106 and 24 CFR 576,106, that are
necessary to prevent an individnal or
family from becoming homeless.

(b) Uses of assistance, Funds are
available to pay for the eligible costs
listed in § 678.39 through §578.63 when
used to: :

{1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in §578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

8‘5 Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

&g Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continunum of Care,

(¢} Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only {n
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the gosts will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§5678,39 Continuum of Care planning
activities,

() In general, Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
* (8) Participating in the consolidated
plan(s) for the geographic area(s).

(b) Continuum of Care planning
activities. Eligible planning costs
include the costs of;

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homsless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(8) Developing a Continuum of Care
system;

{4) Evaluating the outcornes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD,

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
réquirements are eligible, '

§578.41 Unified Funding Agency costs,

(a) In general. UF As may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continnum of Care program.

(b) UFA costs, UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual suxvey, andit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continunm of Care
program,

(c) Monitoring costs. The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§5678.43 Acquisition,

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subracipient for use in the provision of
housing or supportive services for
homeless persons.

§6578.45 Rehabllitation.

{8) Uss, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) EIigig]e costs, Eligible
rehabilitation costs include installing
cost-effactive energy measures, and
bringing an existing structure to State
and local government health and safety
standards,

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property.
§578.47 New constiruction,

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, including the ’




45452 Federal Register/Vol, 77, No, 147/Tuesday, July 31, 2012/Rules and Regulations

building of a new structure or building

an addition to an existing structure that
increases ths floor area by 100 percent
or more, and the cost of land associated

"with that construction, for use as

housing.

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition,

a)) Ineligible costs. Grant funds may
not be used for new construction on
leased property.

§578.49 Leasing.
(a) Use, (1) Where the recipient or
subrecipient is leasing the structure, or

- portions thereof, grant funds may be

used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons

" for up to 3 years. Leasing funds may not

be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the parinership owns the
structure, unless HUD authorized an
exception for good cause,

(2) Any request for an exception must
include the following: '

(i) A description o%how leasing these
structures is in the best interest of the
program;

(i1) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(iii) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.

(b) Requirements, (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space, In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space,

(2) Leasing individual units, When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not excesd HUD-
determined fair market rents,

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
servico cost, -

(4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent, An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

(Y'S) Occupancy ugreemenis and
subleases, Occupancy agreements and
subleases are required as specified in
§578.,77(a).

(6) Galculation of occupuncy charges
and rent, Occupancy charges and rent
from program participants must be
caloulated as provided in § 678.77,

(7) Program income, Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing of as rental assistance,
depending on the characteristics of the
project, Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner,

§578.51 Rental assistance.

{a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources,

(1) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section.

{ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent.

(b) Rental assistance administrator.
Rental assistance must be administered

- by a State, unit of general local

government, or a public housing agency,

(c) Tenant-based rental assistance,
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside,
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition,

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic ares.

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating

-violence, sexual assauit, or stalking

(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the -
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care y
geographic area if they move out of the
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assisted unit to protect their health and
safety,

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, .

(e} Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to leass the subsidized
units to program partjcipants, Program
participants will not retain rental
assistancs if they move, Up to 15 years
of rental assistance may be awarded in
one competition, ,

- {f) Grant amount. The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period, The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant.

(g) Rent reasonableness. HUD will
only provide rental assistance for a unit
if the rent is reasonable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistance in sach project will
be reserved for rental assistance over the
grant period. An applicant’s request for
rental assistance in each grant is an
sstimate of the amount needed for rental
assistance. Recipients will meke draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.

(2) For tenant-based rental assistancs,
on demonstration of need: ‘

{1) Up to 25 percent of the total rental

" assistance awarded may ba spent in any
year of a 5-year grant term; or

(i) A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.

(3) A recipient must serve at least as
many program participants as shown in
its application for assistance,

(4})113 the amount in each grant
reserved for rentel assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or

‘subrecipients may use the excess funds

for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancies, If a unit assisted under
this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person, No
additional assistance will be paid until
the unit is occupied by another eligible
person, Biief periods of stays in
institutions, not to exceed 90 days for

" each occurrence, are not considered

vacancies,

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month’s rent
to pay for any damage to housing due
to the action of a program participant,
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing imit.

(k) Resident rent, Rent must he
calculated as provided in §578.77.
Rents collacted from program
participants are program Income and
may be used as provided under
§678.97, ‘

(1) Leases, (1) Initial lease. For project-
baged, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party.

'(2) Initial lease for transitional
housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months:

'§578.63 Supportive services, -

(a) In general, Grant funds may be
used Lo pay the eligible costs of
supportive services that address the
special needs of the program
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participants, If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenancs, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service,

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing. '

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services

_ accordingly. :

{(b) Duration. (1) For a transition
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once

or month as get forth in
§ 578,37(a)(1)(i1)(F), to assist the
program participant in maintaining
long-term housing stability. -

(¢) Special populations. All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking,

(d) Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds, Staff
training and the costs of obtaining
professional licenses or certificdtions
needed to provide supportive services
are not eligible costs,

() Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by § 578,53(a)(2) are eligible
costs,

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and includs truck rental and
hiring a moving company.
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(3) Cuse management, The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
sligible costs. Component services and
activities consist of:

(1) Counseling;

(ii) Developing, securing, and
coordinating services;

(iif) Using the centralized or
coordinated assessment system as
required under § 678.23(c)(9).

?iv) Obtaining federal, State, and local
benefits;

(v) Monitoring and evaluating
program participant progress;

(vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with-
victims of domestic violence, dating
violence, sexual assault, and stalking;

and
(viii) Developing an individualized
“housing and service plan, including
planning a path to permanent housing
stability, '

(4) Child care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible,

(i) The children must be under the age
of 18, unless they are disabled children,

(ii) Disabled children must be under
the age of 18,

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be )
eligible, :

5) Education services. The costs of
improving knowledge and basic
educational skills are eligible.

(i) Services include instruction or
{raining in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educationel Development
(GED), - -

(i) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources,

(8) Employment assistance and job
fraining, 'The costs of establishing and
operating employment assistance and
job training programs are eligible,
including clagsroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(i) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or certificates,

(i) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
soeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

(F) Referral to community resources,

(7) Food. The cost of providing meals
or groceries to program participants is
eligible, v

8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible.

(i) Component services or activities
are tenant counseling; assisting
individuals and families to understend
leases; securing utilities; and making
moving arrangements.

(ii) Other sligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants; .

(B) Credit counseling, accessing & free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legal services. Eligible costs are
the faes charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing,

(i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexnal assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding
criminal warrants.

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counseling,

(iii) Fees based on the actual service
performed (1.6, fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees’ salaries and
other costs necessary to perform the
services,

{iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible, Retainer
fee arrangements and contingency fes
arrangements are ineligible.

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training,

" (11) Mental health services, Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals.
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems,

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual’s health -
problems and the development of a
treatment plan;

(i) Assisting individuals to
understand their health needs;

(i) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

{iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

(v) Provision of appropriate
medication;

{vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care.

(13) Outreach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

(81,) Eligible costs include the outreach
worker’s transportation costs and a cell
phone to be used by the individual
performing the outreach,

(i1) Component activities and services
consist of: Initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Care, »

(14) Substance abuse treatment
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible. .

(1B) Transportation. Eligible costs are:

{1) The costs of program participant’s
travel on public transportation or in a
vehiclé provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section,

(11) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

{iv) The cost o gas, insurance, taxes,
and maintenance for the vehicle;

(v} The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi})If public transportation options
are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
nooding car repairs or maintenarice
required to operate a personal vehicle,
subject ta the following:

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
comptiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types); .

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

{C) The recipients or subrecipients
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or

. maintenance,

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits, Utility deposits must be a one-
time fee, paid to utility companies,

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(i) The costs of labor or supplies, and
materials incurred by the recipient or
subrécipient in directly providing
supportive services to program
participants; and

(ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578.65 Operating costs.

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.

(b) Eligible costs. (1) The maintonance
and repair of housing;

(2} Plzopert taxes and insurance;

(3 Schedui’ad payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 50 percent of the units

‘or area is paid for with grant funds;

(5) Electricity, gas, and water;

(8) Furniture; and .

(7) Equipment,

(c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the leass,

§578.67 Homeless Management
information System. )

(a) Elzéible costs, (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS -
designated by the Continuum of Gare,

. including the costs of:

(i) Purchasing or leasing computer
hardware;

(i1) Purchasing software or software
licenses;.

(iii) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

(v) Leasing office space; »

(vi) Paying charges for electricity, gas,
watser, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including: :

(A) Completing data entry;

{B) Monitoring and reviewing data
quality; ‘

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and '

(F) Implementing and complying with
HMIS requirements;

(viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized hy Title IV of the
McKinney-Vento Homeless Assistance
Act; .

(ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. '

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuurs of Care funds to pay the
costs of; ’

(i) Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or
repairing HMIS software or data;

(iif) Upgrading, customizing, and
enhancing the HMIS;

{iv) Integrating and warehousing dats,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the -
training,

(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements.

§578.59 Project administrative costs,

(a) Eligible costs, The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities, This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§ 578,43 through § 578.57, because those
costs are eligible as part of those
activities, Eligible administrative costs
include:

(1) General management, oversight,
and coordination, Costs of overall
program management, coordination,
monitoring, and evaluation, These costs
include, but are not limited to,
necessary expenditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engaged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program

_ administration assignments, or the pro

rata share of the salary, wages, and -
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant, Program
administration assignments include the
following;

(A) Prepering program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and coniractors to carry
out program activities;

{D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Goordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

{H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A) through (G) of this
section. |

(ii) Travel costs incurred for
monitoring of subrecipients;

(i1} Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
{buf not purchase) of office space.

(2) Training on Continuum of Care
requirements, Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review, Costs of
carrying out the environmental review
responsibilities under § 578,31.

) Sharing requirement, (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent

. of the grant amount awarded for the

project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients. - )

(2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§578.61 Relocation costs,

(a) In general. Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b) Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83. .

§578.63 Indirect costs,

(a) In general, Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A—~122, as applicable,

(b} Allogation, Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable,

(c) Expenditure limits, The indirect
costs charged to an activity subject to an
oxpenditure limit under §§ 578.39,
578.41, and 678,69 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E—High-Performing
Communities 4

§578.65 Standards.

(a) In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.

R)) Applying for HPC designation, The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum;

*(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended; ‘

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards
for HPCs.

{c) Standards for qualifying as an
HPC, To qualify as an HPC, a
Continunm must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(i1) Reduced recidivism. Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
lsaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

{iii) HMIS coverage. The Continunum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD’s HMIS
requirements,

?iv) Serving families and youth, With
respect to Continuums that served
homeless families and youth defined as
homsless under other federal statutes in
paragraph (3) of the definition of
homeless in § 576.2:

(A) 95 percent of those families end
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B} 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

{2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:

(i) Community action, All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

(i1) Henewing HPG stutus, If the
Continuum was designated an HPC in
.the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under § 578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community,

§578.67 Publication of application.

HUD will publish the application to
be designated an HPC through the HUD
Wb site, for public comment as to
whether the Continuum seeking
designation as an HPC meets the
standards for being one,

§678.69 Cooperation among entities.

An HPC must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-eligible activities,

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continunms of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576,104, if
necessary to prevent the individual or
family from becoming homeless,
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental agsistance, the written standards
set forth in § 578.7(a)(9){v) and
recordkeeping requirements of 24 CFR
576,600 apply,

Subpatt F—Program Requirements

§578.73 Malching requirements.

(a) In general, The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources, For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis, Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578,71, ‘

(b) Cash sources, A racipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirsments of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

{c) In-kind contributions, (1) %fhe
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578,71. .

(2) The requirements of 24 CFR 84.23
and 86.24 apply. i

() Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
orgenization. If the recipient or
subrecipient does not have employees

erforming similar work, the rates must
ga consistent with those ordinarily paid
by other employers for similar work in
the same labor market.

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the term of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§678.76 General operations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the abssence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council.

{2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
082.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, ], and R apply, For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apFly. .

1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for -
each two persons.

(1) Children of opposite sex, other
than very young children, may not be
required to ogcupy the same bedroom or
living/slesping room.,

(2) If honsehold composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services,

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents,

(8) Ongoing assessment of supportive
services, To the extent practicable, each
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project must provide supportive
services for residents of tge project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate,
(f) Residential supervision, Kac

recipient and subrecipient of assistance .

under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise

“the provision of supportive services to

the residents,

(g) Participation of homsless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part, This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions.

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.

h) Supportive service agresment.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program.
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a'
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
serviges, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program,

(i% Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the gualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member’s
“death, long-term incarceration, or long-
term institutionalization,

§578.77 Calculating occupancy charges
and rent.

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing, ‘

{b) Calculation of oceupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical

- expenses, and child-care expenses);

2) 10 percent of the family’s monthly
income; or

(3) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency 1o
meet the family’s housing costs, the
portion of the payments that is
designated for housing costs.

(4) Income, Income must be
calculated in accordance with 24 CFR
5,609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program participant’s income initially,

« and if there is a change in family

composition (e.g., birth of a child) or a.
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly. E

(c) Resident rent. (1) Amount of rent,
(i) Each program participant on whose
behalf rental assistance payments arg

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.8.C. 1437a(a)(1)). .

{1i)- Income of program participants
must be calculated in accordance with
24 GFR 5.609 and 24 CFR 5,611(a).

{2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
Jeast anmually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(8) Verification, As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment,

§678.79 Limitation on transitional
housing. -

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for Independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months,

§578.81 Term of commitment, repayment
of grants, and prevention of undue benefits.
(a) In general. All recipients and .

subrecipients receiving grant funds for
acquisition, rehabilitation, or new
gonstruction must operate the housing
or provide supportive services in
accordange with this part, for at least 15
years from the date of initial oceupancy
or date of initial service provision,
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants

‘before receiving payment of grant funds.

(b) Conversion, Recipients and’
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons, The request
must be made while the project is
operating as homeless housing or
supportive services for homeless

N,
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individuals and families, must be in
writing, and must include an
explanation of why the praject is no
longer needed to provide transitional or
permanent housing or supportive:
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care’s
geographic area.

(c) Repayment of grant funds, If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupanay,
HUD will require repayment of ﬂ}l)e
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
- paragraph (b) of this section, If the

housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing, ’

(d) Prevention of undue benefits,
Except as provided under paragraph (o)
of this ssction, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition. '

(e} Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons; '

(2) All the proceeds are used to
provide transitional or permanent
housing that meet the requirements of

_ this part;

() Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness.

§578.83 Displacement, relocation, and
acqulsition,

(a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. *‘Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or'anticipated in any phase of
an undertaking, .

(b) Temporary relocation. {1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act. The absence of such assistance to

the building means the tenants are not

homsless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program, When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.8.C, 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section,

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(i1)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions, The length of
occupanacy requirements in § 678,79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)(iii)}(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treatedp as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
perticipants temporarily relocated in
accordance with the policies described
in this paragraph must be provided;

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(1i) Appropriate advisory services,
including reasonable advance written
notice of: :

{A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)(1) of this section. ‘

(c) Relocation assistance for displaced
persons, {1) In general, A displaced-
person (defined in paragraph (c}(2) of
this section) must be provided
relocation essistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of.
minority concentration, that are within
their financial means, This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24,205(c)(2)(i1)(D).

(2) Displaced person. (i) For the
purposes of paragraph (c) of this section,
the term “displaced person” means any
person (family, individual, business,
nonprofit organization, or farm) that .
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move fora
project, including any permanent move
from the real property that is made:

(A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring leass, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with § 578.25(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578,25(b), if that ocours after the
application for assistance; or

C) Before the date described under
paragraph (c)(2)()(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
pro]):_)ect; or

(D) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for ths
project; or

(i) For the purposes of paragraph (c)
of this section, the term “displaced

. person” means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project, This includes
any permanent, involuntary move for a
project that is made by & program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations ocours:

(A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move oecurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
Iease (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in § 578.77; or

(B) The program participant is
required to relocate temporarily, does
not return to the building or complex,
and any one of the following situations
occurs:

(1) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

(2) The program participant is not
gligible to return to the building or
complex upon project completion; or

(SfOther conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations occurs:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connsction with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(3) Other conditions of the move are
not reasonable,

{iii) Notwithstanding the provisions of
paragraph (c)(2)(d) or {ii) of this section,
a person does not qualify as a
“displaced person” if: :

(A) The person has been svicted for

" serious or repeated violation of the

terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or Jocal requirements (see §578,91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e,g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
“displaced person” (or for any
relocation assistance provided under
this section), as a result of the project;

(C) The person is ineligible under 49
CFR 24.2(a)(9)(ii));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
ocgupancy restriction under § 578.79; or

(E) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project,

(iv) The recipiont may request, at any
time, HUD'’s determination of whether a
displacement is or would be covered
under this section,

(8) Initiation of negotiations. For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agresment between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of -
an option contract to acquire property,
the initiation of negotiations does not
become effective until exscution of a
written agreement that creates a lagally
enforceable commitment to procesd -
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24,101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs,

(e) Appeals, A person who disagrees
with the recipient's (or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
incoms person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§576.85 Timeliness standards.

{a) In general. Recipients must initiate
approved activities and projects
promptly.

(b} Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards: '

(1) Construction activities must begin
within 9 months of the later of signing '
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

(c) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at loast once per
quarter of the program year, after
eligible activities commence,

§6578,87 Limitation on use of funds,

(a}) Maintenance of effort. No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.

(b) Faith-based activities, (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants, Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation, Recipients and
. subrécipients of program funds shall

not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

{ii) Bensficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. _

(2) Separation of explicitly religious
activities, Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religions instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
agsistance separately, in time or
location, from the programs or services
funded under this part, and

. participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services.

(3) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law:
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religlous art, icons, scriptures, or other
religious symbols, In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization’s name, sslect its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents,

(4) /%Itemative provider, If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an altérnate provider in
reasonable geographic proximity to the
organization making the referral, In
making the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§578.1 03(8(}(13). Recipients shall ensure
that all subrecipient agreements make

organizations receiving program funds

aware of these requirements.

(5) Structures, Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities, Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
atiributable to eligible activities in
accordance with the cost accounting
requirements applicable to the

. Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuizm of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
dis)position {see 24 CFR parts 84 and
85), '

(6) Supplemental funds, If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them, However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on ¢combining funds, In
a single structure or housing unit, the
following types of assistance may not be
combined;’

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new
construction;

(3) Short- or medium-term rental
assistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or-

(5) Rental assistance and opsrating,

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§678.89 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement,
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons is an
equal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §6786.2, To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the

lan submitted under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth, :

(b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care’s geographic
area may be used to serve such persons.

(c) Exteption. The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,

§578.91 Termination of assistance to
program participants,

(a) Termination of assistance, The

. recipient or subrecipient may terminate
assistance to a program participant who
violates prograni requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family,

(b) Due progsss. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
progess, at a minimum, must consist of;

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

{2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination .
decision; and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations,
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeloss persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases,

§578.93 Falr Housing and Equal
Opportunity, :

{a) Nondiscrimination and equal
opportunity requirements, The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5,105(a) are applicable,

{h) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
parficular homeless subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and mests one of the
following: .

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or

-chronically homeless persons and

families),
(3) The housing may be limited to

- families with children,

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing,

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agresment or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises,

{6) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
discases),

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic viclence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing, A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must;

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special oufreach, and maintain records
of those marketing activities; '

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

(3) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws. .

{d) Accessibility and integrative
housing and services for persons with
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles I and III of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36), In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

(e) Proﬁibition against involuntary
family separation, The age and gender
of a child under age 18 must not be used
as a basis for denying any family’s
admission to a project that receives
funds under this part.

§578.95 Conflicts of interest,

(a) Procurement. For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84,42 {for private nonprofit
organizations),

) Continuum of Care board
members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents,

(c) Organizational conflict, An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or whena
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizatiorial conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
thse organization that such member
represents, It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.651(g) and
housing quality inspections of property
under §578.75(b) that the racipient,
subrecipient, or related entity owns,

(d) Other conflicts. For all other
transactions and activities, the following
restrictions apply:

(1) No covaredy person, meaning a
person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or slie has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure,

(2) Exceptions, Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshol
requirements of paragraph (d)(2)(if) of
this section.

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by a written
assurancs, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient isa
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and .

(B) An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies,

ii) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subrecipient’s project,
taking into account the cumulative
affect of the following factors, as
applicable: :

A) Whether the exception would
provide a significant cost benefit or an
gssential degree of expertise to the
program or project that would otherwise
not be available; ‘

(B) Whether an opportunity was
provided for open competitive bidding
or negotiation;

(G) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in
paragraph (c)(1) of this section;

(E ether undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;

(F) W%ether the person affected is a
member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the

group or class; and
(G) Any other relevant considerations,

§578.97 Pragram Income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity,

(b) Use. Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project biy HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupangy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.89 Applicabllity of other federal
regulremsnts.

In addition to the requirements set
forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review, Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in § 678,31,

(b) Section 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision ofa |
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 8003 of the
Scﬁid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and
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(3) Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines,

(c) Transparency Act Reporting,
Section 872 of the Duncén Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through ewards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system, The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669),

(d) The Coastal Barrier Resources Act
of 1982 (16 U.8.C. 3501 et seq.) may

-apply to proposals under this part,

depending on the assistance requested.

e) Applicability of OMB Circulars.
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agresments to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Gircular A-87)—apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and :
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Orgenizations (OMB Circular A-122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.8.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851-4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H, J, K, M,and R
apply to activities under this program,

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A-
133, “‘Audits of States, Lotcal .
Governments, and Non-profit
Or&anizations.”

) Davis-Bacon Act, The provisions -

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G—Grant Administration

§578,101 Technical assistance.

(a) Purpose. The purpose of
Continuum of Care technical assistence
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Gare, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness,

(b) Defined, Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not posssss, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs,

{c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
providers. ‘

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance,
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds,

§578,103 Recordkeeping requirements.
(a) In general, The recipient and ifs -
subrecipients must esteblish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
{1) Continuum of Care records., Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum
of Care:

(i) Evidence that the Board selected by
the Continuum of Care meets the
requirements of § 578.5(b);

ii) Evidence that the Gontinuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every & years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

(ii1) Evidence that the Continuum has
propared the application for funds as set
forth in § 578.9, including the
designation of the eligible applicant to
be the collaborative applicant,

(2) Unified funding agency records,
UFAs that requested grant amendments
from HUD, as set forth in §578,105,
must keep evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved,

3) Homeless status. Acceptable
evidence of the horneless as status is set
forth in 24 CFR 576.500(b),

(4) At risk of homelessness status, For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “‘at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance, Acceptable evidence is
found in 24 CFR §76.500(c).

{5) Records of reasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic -
violence, dating violence, sexual
assanlt, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:

(i) Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or lJaw enforcement i
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.

(1i) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
Erovider, pastoral counselor, mental

ealth provider, or other professional
~ from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpétrator of
the violencs, including emails,
voicemails, text messages, and social
medin posts; or a written certification by
the program participant io whom the
violence occurred or the head of
household, :

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income;

(i) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(i1) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;

- {ii1) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient's or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
recelved over the most recent period; or

(iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation,

(7) Program participant records, In
addition to svidence of “homeless”
status or “at-risk-of-homelessness” -
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i) The services and assistance
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii}(F); and

(ii) Where applicable, compliance
with the termination of assistance
requirement in § 578.91,

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in § 578.75(b},
including inspection reports,

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, .

{10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578,73, The records
must indicate the grant and fiscal year
for which each matching coniribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs,

(11) Conflicts of interest, The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in § 578.95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§6578.95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 678,96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions,

(12) Homeless participation, The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under §578.75(g).

(13) Faith-based activities. The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under §578.87(b).

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of théir marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

15) Other federal requirernents, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578.99, as
applicable.

16) Subrecipients and contractors, (1)
The recipient must retain copies of all
solicltations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable,

(i) ’I‘ge recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required,

{iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85,36 and 24 CFR part 84,

(17) Other records specified by HUD.,
The recipient and subrecipients must
keep other records specified by HUD.

(b) Confidentiality. In addition to
mesting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedurss to ensure:

(1) All records containing protected
identifying information of any
individual or family who applies for -
and/or receives Continuum of Care
assistance will be kept secure and-
confidential; )

(2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(8) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(c) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
5 years or the period specified below,
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the progrem participant
was served; and )

(2) Where Continuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records, (1) Federal
Government rights. Notwithstending the
‘confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.

- These rights of access are not limited to
the required retention period, but last as
long as the records are retained, -

(2} Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requiréments in this part.

?e] Reports. In addition to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD; Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
16 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exception under § 578.81(e).

§578.105 QGrant and project changes.

{a) For Unified Funding Agencies and
Continuuins having only one recipient,
{1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient, Significant grant changes
+ include a change of recipient, a shift in
a single yeer of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant,

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity eriteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having moie than
one recipient, (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved

- for a project, a shift of more than 10

percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the

subpopulation served. ‘

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(c) Documeniation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records,

§678,107 Sanctlons,

{a} Performance reviews, (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient, In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS. Where
applicable, HUD may also consider
relavant information pertaining to the
recipient’s performance gained from

'
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other sources, including citizen
comments, complaint determinations,
and litigation,

(2) If%-IUD determines preliminarily
that the recipient or one of iis
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation .
before payment and obtain HUD's prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to.be
drawn down will be expended on
eligible activities in accordance with all
program requirements,

(If) If the recipient fails to demonstrate
to HUDY's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedjal actions or
sanctions specified in paragraph (b) of .,
this section,

(b) Remedial actions and sanctions,
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence.

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
nongompliance with program
requirements, including:

) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and-
milestones necessary to implement the
affected activities and projects;

(i) Establishing and folfowing 8
managemont plan that assigns
responsibilities for carrying out the
remedial actions;

(ifi) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
eligible activities or projects;

(%) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
sither reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vii) Making matching contributions
before or as draws are made from the
recipient’s grant,

(2) HUD may change the method of
payment to a reimbursement basis.

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
tunds for affected activities or projects.

{4) HUD may continue the grant with
a substitute recipient of HUD's
choosing,

{5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contrigutions to
make up for the contribution
determined to be ineligible. ,

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities,

(7) HUD may reduce or terminate the
remaining grant of a recipient,

" (8) HUD may condition a future grant,

(9) HUD may take other remedies that
are legally available,

(c).Hecipient sanctions, If the
recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs {a)
and (b) of this section,

(d) Deobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§6578.85 aro not met;

(2) If HUD determines that delays
completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant; '

(8) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

{5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and :

(8) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed,

§578.109 Closeout,

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD.,

(b} Reports. Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term.

(c) Clossout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agresment, The
agresment will be prepared by HUD in
consultation with the recipient. The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continunum of Care
program funds after the closeout
agroement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in financial
institutions at the time the clossout
agreement is signed;

(4) Description of the recipient’s

- responsibility after closeout for:

(i) Gompliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(i) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

{5) Other provisions appropriate to
any speclal circumstances of the grant
closeout, in modification of or in
addition to the obligations in paragraphs
(c)(1) through (4) of this section,

Dated: June 28, 2012.

Mark Johnston,

Assistant Secretary for Community Planning
and Development {(Acting).

[FR Doc. 2012-17546 Filed 7—-30-12; 8:45 am]
BILLING CODE 4210-67-P
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AUTHENTICATED
VS, GOVERNMINT
INIORMATION

GPQ,

Office of the Secretary, HUD

‘respeot to date, information or re-
porti(s) required under subpart B of this
pert (but that are not reguired by sec-
tions 808(m) or (n) of the Fannie Mae
Charter Aot or by sections 807(e) oxr (f)
of the Freddie Mac Aot), the Secratary
may pursue any oivil or administrative
remedios or penalties against the GSB
- ‘thet may be available to the Seoretary.
The Beorstary shall pursue snch rem-
edies under applioable law.

(3) Procedures, The Becretary shall®

comply with the proosdures set forth in
subpart & of this part in connection
with any enforcement action that he or
she may initiate against s GSH under
parsagraph (6) of this ssotion,

[68 FR. 68648, Nov; 2, 2004)

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A~Geheral

Seo.

84.1 Purpose,

84,2 Dofinitions.

84,8 Bffect on other issuanoes,
. Bd.4 Deviations,

B4.6 Bubawards,

Subpait B-—P:e-Award Requlrements

08420 - Purpoae.

B4.11 Pre-awnrd polioies.

84,12 TForis for applying for Federal assist-
anoe.

84,13 Debayment and suspension; Druog-Free
Workplaos, .

84,14 ‘Bpeoisl award conditions,

84.16 Maetrio system of measurement,

84,18 Resouros Ooneeryation and Reocovery

Aot.
84,17 Oextifioations and represenbations,

Subpart C—Posi-Award Requirements
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§84.1

Subpart A—General

§84,1 Purpose,

This part establishes uniform admin-
fstrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher edunocation, hos-
pitals, and other non-profit orgeniga-
tions, Additlonal or inconsistent re-

quirements shall not be imposed, ex-
© oept as provided in §§84.4, and 8414 or
unless speocifioally required by Federal
sbatute or exscutive order, Non-profit
organizations that implement Federal
programs for the States are slso sub-
Jeob to State reqiiraments,

§84.2 Definitions,

Accrued expendfiures means the
charges inourred by the recipient dur-
ing a given period requiring theé provi-
sion of funds for:

(1) Goods and other tangible property
reoceived;

(2) Services performed by employees,
oontrackors, subrecipients, and other
yayees; and )

(3) Other amounts beooming owed
under programs for whioch no ourrent
servioces or performance is required.,

Acerued income means the sum of:

(1) Barnings during B given perlod
from:

(1) Bervices performed by the reoipi-
ent; and

(11) Goods and other. tangible prop-
erty delivered to purchasers; and

(2). Amounts becoming owed to the
reoipient for whioh no ourrent services
or performance is required by the re-
clpient,

Acquisition cost of eguipment means
the net invoioe price of the equipment,
jncluding the cost of modifiontions, at-
tachments, acoessories, or auxiliary
apparatus necesgary to make the prop-
erty usable for the purpose for waich it
was aoquired., Other charges, suoch a8
the cost of installation, transportation,
taxes, duty or proteotive in-transit in-
suranoe, shell be included or excluded
from the unit acquisition ocost in ac-
cordanoce with the reolpient's réguler
agoounting practioes.

Advance means & payment mede by
Treasury cheok or other appropriate
payment mechanism to0 & reciplent
upon its request either before outlays
are mede by the recipient or through

24 CFR Subtitle A (4-1~11 Edition)

the wuse of predetermined payment
sohedules,

Award mesns financial assistance
that provides support or stimulation to
acoomplish e publio purpose. Awards
inolude grants and other agreements in
the form of money or property in lien
of money, by HUD to an eligible recipi-
ent, The term does not include: tech-
nionl mselstancs, which provides sexv-
{ces instend of money; other assistance
in the form of loans, loan guerantees,
oapital advanoces under the Seotions 202
and 811 programs, interast subsidies, or
insurance; direct payments of any kind
to individuals; and, oontraots which
are required to be entered into and ad-
ministered under procurement laws
and regulations,

Cuash contributions means the recipi-
ent’s ossh outlay, Including the outlay
of money contributed to the recipient
by third paxties,

Closeout means the process by which
HUD determines that all applicable ad-
ministrative aotions and all reguired
work of the award have heen completed
by the reolpient and HUD,

Contreot means e proourement ocon-
tract under an award or subaward, end
a proourement subcontract under & re-
oipient’s or subreoipient’s contraoct.

Cost sharing or matohing means that
portion of project or program costs not
borne by HUD,

Date of completion means the date on
whioh all work under an award is com-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed costs means those charges
t0 an award that HUD determines tio be
unallowable, in acoordance with the
applicable Federal oost principles or
other terms and conditions ocontained
in the award.

Egquipment means tangible nonexpend-
eble personal property including ex-
empt property oharged directly to the
award having a useful life of more than
one year and an acquisition cost of
$6000 or more per unit. However, con-
pistent with reocipient policy, lower
limits may be established.

Excess property means property under
the oontro} of HUD that, as determined

by the Seoretary, is no longer raguirsd
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for its needs or the discharge of its re-
sponsibilities,

Exempt property means tangible per—
sonal property soguired in whole or in
pert with Federal funds, where HUD
has stetutory anthority to vest title in
the recipient without further obliga-
tion to the Federal Government, An ex-
ample of exempt property authority is
confained in the Federal Grant and Uo-
operative Agreement Act (81 U.B.C.
6806), for property acquired under an
award to conduct basic or applied re-
search by a non-profit institutlon of
higher education or non-profit organi-
zebion whose prinoipal purposs is oon-
duoting solentific research,

Federal awatding agency means thé
Federal agenoy that provides an award
to the reoipient.

Federal funds authorized means the
total amowit of Pederal funds obli-
gated by HUD for use by the reocipient,
This amount may include any author-
jzed cerryover of unobligated funds
from prior funding periods when per-
mitted by BUD regulations or imple-
menting instrunotions,

Federal share of real properby, equip-
ment, or supplies menans that percent-
age of the property's acquisition costs
and any improvement expenditures
paid with Pederal funds,

Funding perlod means the pemod of
time when Federal funding is available
for obligation by the recipient,

Intangible property and debt instru-
ments means, but is not limited to,
trademarls, ocopyrights, patents and
patent applioations and such property
_as loans, notes and other debt insbru-
ments, lemse agieements, stook and
other instruments of property owner~
ghip, whether considered tangible or in-
tangible,

Obligations moeans the amounts of or-
ders placed, oontracts and grants
awarded, servioss received and similar
transactions during & given period that
require payment by the recipient dur-
ing the same or a futwre period.

Outlays or expenditures meens oharges:

made to the project or program, They
may be reported on a ongh or acorual
basis, For reports prepared on a oash
basis, outlays are the surn of cpsh dis-
bursenients for direot ocharges for goods
and servioes, the amount of indireo} ex-
pense oharged, the valus of third party

§84.2

in-kind oontributions applied and the
amount of oagh advances and payments
made to subrecipients, For reports pre-
pa.rerl on an accrual basis, outlays are
the sam of ocasli disbursernents for ai-
reot charges for goods and servioes, the

amount of indirect expense ingurred,:

the value of in-kind contributions ap-
plied, and the net increase (or de-
arease) in the arnounts owed by the re-
oipient for goods and other property re-

oelved, for services performed by em- -

ployees, contractors, subreciplents and
other payees and other amounts be-
coming owed under programs for which
no ourrent pervices or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physioal existence,
or intangible, having no physical exist-
enoe, such as oopyrights, patents, or
seourities.

"Prior approval mesans written ap-
proval by an aubthorized official evi-
dencing prior consent.

Program income means gross inoome
earned by the recipient thet is dirsotly
generated by a .supported sotivity or
earned a8 & result of the award (ses 6x-
olusions in §§84.24 (e) and (h)), Program
income includes, but i not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal propsrty acquired under feder-
rlly-funded projects, the sale of com-
modities or items fabrioated under an
award, loense fees and royalties on
patents and copyrights, and interest on
loans made with award funds, Interest
earnef] on advances of Federal funds is
not program income. Bxoept as other-
wise provided in HUD regulations or
the terms and conditions of the awaxd,
program income does not include the
reoe¢ipt ‘of principal on loans, rebates,
oredifs, discounts, sto., or interest
earned on any of them,

Project costs means all sllowable
costs, as set forth in the applicable
PFedera) oost prinociples, inourred by &
reoipient and the value of the contribu-
tions mede by third parties in acocom-
plishing the objeotives of the award
during the project period,

Project perlod means the perdod estab-
lished in the awerd dooument during
whé:h HUD sgpousorship beging and
ends,
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§84.2

Property means, unless otherwise
stated, real property, equipment, in-
tengible property and debt instru-
ments,

Real property mesns land, including
land improvements, structures and ap-
purtenances thereto, hut excludes mov-
able machinery end equipment.

Recipient meoans an organization re-
osiving finanoial assisbance directly
from HUD to oarry out & projeoct or
program, The term inoludes public and
private Institutions of higher edi-
oation, public and private hospitals,
and other quasi-publio and private non-
profit organizations such as, but not
Umited to, community aotion agencies,
ressarch institutes, eduostional aspo-
olations, and health centers, The term
includes commerciel oxganizations,
international organizations when oper-
ating domestioally (suoh as agenocies of
the United Nations) which are reoipi-
ents, subrecipients, or contractors or
suboontractors of reciplents or sub-
rooipients, The term does not include
government-pwned contractor-operated
facilities or researoh centers providing
continued support for misgion-oriented,
large-sonle programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development centers, The term
does not inolnde mortgagors thet re-
ceive mortgages Insured or held by
HUD or mortgagors or project owners
that recelve oapital advances from
HUD under the Section 202 and 811 pro-
grams, ’ ’

Researoh and development means all
research aotivities, both basio and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions, **Researoch” is defined as a sys-
tematio study directed toward fuller
solentific knowledge or understanding
of the subjeot ptudied, ‘‘Development’
is the systematio use of Itnowledgs and
understanding gained from research di-
reoted toward the production of useful
materials, devices, systems, or meth-~
ods, including design and development
of prototypes and prooesses, The term
reseprch also includes aoctivities in-
volving the training of individuals in
regearch teohnigues where such activi-
ties utilize the same faoilities as other
researoh and development activities

24 CER Sublitle A (4-1~11 Edition)

and where such activities are not in-
cluded In the instruction funotion.

Small awards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.S.0, 403(11), whichever is
greater,

Subaward meens;

(1) An award of ﬁna,no!al apsistance
in the form of money, or property in
leu of money, made under an award by
a recipient to an eligible subrscipient
or hy & subreociplent to a lower tier sub-

- recipient, The term includes finanoial

essistance when provided by any legal
agreement, even if the agreement is
called a ocontract, but does not includs
proourement of goods and services nor
does it include any form of assistanos
which is exoluded from the definition
of “award”,

(2) TFor Community Development
Block Grants, the term *“subaward"
does not include the arrangement
whereby the prime recipient transiers
funds to another entity and thet entity
18 the project. A distinction is made be-
tweoen suoh a transfer for the further-
ance of the prime reoipient's goals and
the transfer of funds to a subrecipient
who oarries out aotivities and is ao-
ocountable to the prime resipient. for
example, in a ODBG award where a
prime reocipient has as its program goal
the revitalization of a downtown ares,
the funde trangferred to a business in
the downtown ares to remodel its store
would not be considered a subaward
sukject to this part 84,

Subreciplent menns the legal entity to
whioh a subaward is made and whioh is

* agoountable to the recipient for the use

of the funds provided, The term in-
oludes commercial organizations and
internationa] organizations operating
domestically (such as agencies of the
United Nations),

Supplies means all personal property
exoluding equipment, intangible prop-
erty, and debt imstruments as defined
in this seotion, and inventions of a con-
traotor conceived or first actually re-
duoced to practice in the performance of
work under a funding agresment

" (“'subject inventions''), as defined in 87

OFR part 401, '‘Rights to Inventions
Made by Nonprofit Organizations and
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Smell Buginess Firms Under Govern-
ment Grants, Contrapts, and Coopera-
tive Agreements,”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorshiy under an award, pending ocor-
rective action by the reoipient or pend-

ing a decision to terminate the award

by HUD. Suspension of an award is a
separate action from suspensions under
HUD regulations implementing E.O,
12649 and B.0, 12689, ‘‘Debarment and
Buspension,” af 2 OFR part 3424, -

Termination mesns the osncellation
of HUD sponsorsbip, in whole or in
part, under:an agreement at any time
prior to the date of completion,

Third party in-kind contributions
means the value of non-oash contribu-
tions provided by non-Faderal third
parties, Third perty in-kind contribu-
tions may be in the form of real prop-
erty, eguipment, supplies and other ex-
pendable property, and the value of
goods and servioes directly benefiting
and speoifically identifiable to the
projeot or program,

Unliguidated obligations, for financial
reports prepared on & cash basis, means
the ‘amount of obligations inourred by
the reoipient that have not been paid,
For reports prepared on an acorusd ex-
penditure basis, they represent the
amount of obligations incurred by the
rocipient for which an outlay has not
been recorded.

Unobligated balance means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deduobing
the cumulative obligations from the
oumulative funds puthorized.

Unrecovered indivect cost means the
differenoe between the amounnt awarded

. and the amount which could have been
awarded under the reoipient's spproved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are atvanced to
the recipient to coyer its estimated
dishursement needs for a given initial
period,

(69 PR 47011, Sept, 18, 1084, as amended at 72
FR 78482, Deo, 27, 2007)
§84.3 Bffect on other issuances,

PFor awards subject to this part, all
adninistrative reguirements of oodi-
fied program .regulations, brogram

§84.10

manuals, handbooks and other non-
regulatory materials which ars incon-
sistent with the requirements of this
part shall be superseded, exoept tio the
extent they ave required by statute, or
authorized in accordance with the devi-
ations provision in §84.4,

§84.4 Devialions,

The Office of Management and Budg-
ot. (OMB) may grant exceptions for
olasses of grants or recipients subject
to the requirements of this rule when
exosptions are not prohibited by stat-
ute, However, in the interest of max-
jmum wniformity, exoeptions from the’
requirements of this rule shall be per-
mitted only in unusual ciroumsbances,
HUD mey apply more restriotive re-
quivements to & olass of reoiplonts
when approved by OMB, HUD may
apply less restriotivé requirements
when awearding small awards and when
spproved by OMB, except for those re-
guirements whioh are statutory. BEx-
peptions on a ocase-hy-omse basis may
also be made by HUD,

§84,6 Subawards,

Unless sootions of this part specifi-
oally exclude subrscipients from oov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if suoh subrecipi-
ents are institutions of higher edu-
cation, hospitals, commercial organiza-
tions and international organizations
operating domestionlly, or other non-
profit organizations, State, looal and

_Federally recognized Indian tribal gov-

ernment subrecipients are subject to
the provisions of regulstions imple-
menting the grants menagement com-
mon rule, “Administrative Requirve-
ments for Grants and Cooperative
Apreoments to State, Looal and Fedey-
ally Reoognized Indian 'Tribal Govern-
ments," (24 OFR part 85),

Subpart B—Pre-Award
Requirements

§84,10 Purpose,

Sections 84.11 through 84,17 prescribe .
forms and imstrnotions and other pre-
award matters to be used in applying
foy HUD awards.

467
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§84.11

84,11 Pre-award polioies,

(&) Use of Grants and Gonperative
Agreements, and Contracts, In each in-
atanoe, HUD shall deoide on the appro-
priate award instrument (l.e., grant,
oooperative agréement, or oontraot),
The Tederal Grant and Oooperative
Agreement Aot (81 U.S8.,0, 6301-08) gov-
erns the use of grants, cooperative
agreements and contraots. A grant or
cooperative agreement shall be used
only. when the prinolpal purpose of &
transaction is to accomplish e public
purpose of support or stimulation an-
thorized by Pederal statute, The statu-~
tory oriterion for ochoosing betwseen
grents and cooperative agreements is
that for the latter, “substantial in-
volvement is expeoted between the ox-
eoutive agency and the Btate, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.” Contraotg shall be
used when the principal purpose is ac-
quisition of property or services for the
direot’ benefit or use of the Federal
CGlovernment,

(b) Public Notice and Priortty Seiting.
HUD shall notify the publie of its in-
tonded funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Federal
statute,

§84,12 TForms for applying for Federal
assistance,

(a) HUD shell comply with the app11~
cable report olearance reguirements of
6 CPFR part 1820, “Controlling Paper-
work Burdens on the Publie," with re-
gard to all forms used by BUD in place
of or ag a supplement to the Standard
Form 424 (SF-424) series,

(b) Applicants shall use the BF—424 Ba-
ries or those forms and instructions
presoribed by HUD.

(c) For Federal programs covered by
B.0, 12872, ‘‘Intergovernmental Review
of Pederal Programs,” the applicant
shall complete the appropriate seotions
of the SF-424 (Applioation for Federal
Assistance) indlcating whether the ap-
plication was subjeot to review by the
State Single Point of Contact (SPOO),
The name and address of the SPOC for
& partioular State can be obtained from
the Catalog of Federal Domestic Assist-
ance, The 8POOC ghall advise the appli-
cant whether the program for which

24 CFR Sublitie A (4=1-11 Edillon)

application is made has been seleoted
by that State for review,

$84.18 Debarment and
Drug-Free Workplace,

(&) Reclpients and subrecipients shell
comply with the governmentwide non-
proourement debariment and suspension
requirements in 2 OFR part 2424, These
governmentwide reguirements restrict
subawards and oontraots: with certain
parties that are debrrred, snspended, or
otherwise excluded from or ineligible
for participation in federsl assistence
programs or aotivitles,

(b) Reolpients and subrecipients shall
ocomply with the requirements of .the
Drug-Free Workplece Act of 1988 (42
U.S8.0, 701), as set forth at 24 OFR part

{72 FR 78491, Deo, 27, 8007)

§84.14 Special award conditions.

If an applicant or recipient:

(a) Has a history of poor perform-
ance;

(b) Is not finanocially stable;

(c) Has & manegement system that
does not meet the standards prescribed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award; or

(e) Is not otherwise responsible, FHUD
may impose additional raquirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional reguire-
ments, the reason why the additional
requirements are belng imposed, the
nature of the corrective aotion needed,
the time allowed for completing the
corractive aotions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
olal conditions shall be promptly re-
moved once the oonditions that
prompted them have been corrected.

auepensions

§84,16 Metric system of measurement,

The Metric Oonversion Aot, as
amended by the Omnibus Trade and
Competitiveness Aot (16 U.8.0, 206) de-
clares that the metric system is the
preferred messurement system for 1.8,
trade and commerce, The Aot requires
each Federal agenoy to establish e date
or dates in consultation with the Sso-
retary of Commerce, when the metric
system of measurement will be used-in
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the agenoy’s procurements, grants, and
other business-related sotivities, Met-
rio implementation may take longer
where the use of the system is initially
impraotionl or Ylkely to oause signifi-
cant inefficiencies in the acoomplish-
ment of federally-funded aotivities.
HUD shall follow the provisions of B.O.
12770, “Metric Ussage in Federal Gov-
ernment Programs.'

§84,16 Resoﬁroe Conservation and Re-
covery Aot,

Under the Resowros Oonservation and
Reoovery Aot (RORA) (Pub. L. 84580,
49 U.8.0. 6962), any Btate agency or
agency of & politioal subdivision of a
State which is using appropriated Fed-
eral funds must comply with Bection
6002, Seotion 6002 requires that pref-
erence bs given in proourement pro-
grams to the purchase of specific prod-
nots ocontaining recycled meterials
identified in guidelines developed by
the Hnvironmental Proteotion Agenoy
(BPA) (40 OFR parts 247 through 264),
Accordingly, State and loocal institu-
tions of higher eduoation, hospitsls,
commeroinl organizetions and inter-
national organizations when operating
domestioally, and non-profit organiza-
tlons that recelve direct Federal
awards or other Federal funds shall
glve preference in thejr procurement
programs fundefd with Federal funds to
the purchese of recycled produots pur-
suant to the IPA gnidselines.

§84.17 Certifications and representa-

tions, . .
Unless prohibited by stetute or codi-

" fled regulation, HUD is authorized and

encouraged to sllow revipients to sub-
mit certifications and representations
required by statute, exeoutive order, or
regulation on an anmial basis, if the re-
cipients have ongoing and ocontinuing
relationships with the agenoy, Annual
cortifioations and representations shall
be signed by responsible officlals with
the authority to ensure reciplents’
compliance with the pertinent require-
ments,

§84.21

Subpart C—Post-Award
Requirements

PINANOLAL AND PROGRAM MANAGEMBNT

§84.20 Purpose of financial and pro-
gram management, .

" Seotions 84,21 through 84.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: satisfying ocost
shering and matching -requirements,
acoounting for program income, budget
revision .approvals, making andits, de-
termining allowability of cost, and es-
tablisbing fund avallability.

§84,21 Standards for finaneial men-
agement systems,

(a) HUD shall require recipients to
relate finanoisl data to performance
data and develop unit cost information
whenever practioal, -

(b) Reoiplents’ financial management
systems shall provide for the following:

(1) Acourate, current and ocomplete
disclosure of the financial results of
each federally-sponsored project or
program in acoordance with the report-
ing requirements set forth in §64.,62. If
o’ recipfent mainteins its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an aocrusl scoounting system. Thepe

- recipients may develop suoh aocorual

data for their reports on the basis of an
anelysls of the dooumentation on band.

(2) Reoords that identify adequately
the souroe and application of funds for
{ederally-sponsored aotivities, Thesse
records shall contain information per-
taining to Pederal awards, authorizn-
tions, obligations, unobligated bal- -
ances, assets, outlays, income and in-
terest. :

(3) Dffectlve control over and ao-
countability for all funds, property and
other assets. Reciplents shall - ade-
guetely safeguard all suoch assets and
assure they are used solely for author-
ized purposes,

(4) Comparison of outlays with budg-
et amounts for each award, Whenever
appropriate, financial informatioh
ghould be related to performance and
unit cost datia,

+ (6) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
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Treasury and the issuance or redemp-
tion of ohecks, warrants or payments
by other means for program purposses
by the reciplent, To the extent thet the
provisions of the Oash Management Im-
provement Aot (CMIA) (Pub, L, 101-463)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consigtent with OMIA
Transury-State Apreements or ths
OMIA defaudt procedures codified at 81
OFR pert 206, “Withdrawal of Oash
from the Treasury for Advanoes under
Federal Grant and Other Programs,”

(6) Written proosdures for deter-
mining the reasonablenees, allooability
and allowability of costs in acoordance
with the provisions of the applicable
Pederal cost principles end the terms
* and conditions of the award, )

(7) Accounting records including cost
aococounting reocords that ere supported
by source dooumentation,

(c) Where the TFederal Government
guarantees or insures the repayment of
money borrowed by the recipient, HUD,
at its discretion, may require adequate
bonding and insurance if the bonding
and insurance requirements of the re-
olpient are not deemed adeguate to
protect the intersst of the Federal Gov-
ernment, i

(4) HUD may require adequate fidel-
ity ‘bond coverage where the reoipient
laoks sufficient coverage to proteot the
Federal Government's interest,

(6) Where bonds are required in the
sltuations desoribed above, the bonds
shall be obtained from compenies hold-
-ing certificates of anthority as acoept-
able sureties, as presoribed in 81 OFR
part 223, “Surety Companies Doing
Business with the United States.”

§84,22 Payment,

(a) Payment methods ghall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issnanoce or redemption of
cheoks, warrants, or payment by other
means by the reocipients, Payment
methods of State agenocies or instru-
mentalities shall be oconsistent with
Tressury-State OMIA agreements or
default procedures codified at 31 CFR
part 205,

(b) Reoipients are to he pald in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

24 CFR Subtitle A (4~1-11 Edllion)

(1) Written proocedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
olpient; and

(2) PFinancial management systems
that meet the standards for fund con-
trol and acocountability as established
in §84,21, Oash advanoes 0 a recipient
organization shall be lmited to the
minimum amounts needed and bhe

 timed to be in acocordancs with the aoc-

tual, lmmediate cash reguirements of
the recipient organization in ocarrying
out the purpose of the approved pro-
gram or projeot, The timing and
amount of ocash edvances shall be as
close as is administratively feasible to
the aoctual disbursements by the recipi-
ent organization for direot program or
project ocosts and the proportionate
share of any allowable indirect costs,

(6) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the reoipient,

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
cheok and eleotronio funds $ransfer,

(2) Advanoe payment mechanisms are
subject to 81 OFR part 205,

(8) Reolplents shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronio fund transfers are not used,
_ (d) Requests for Trensury cheok ad-
vance payments shell be pubmitted
through electroni¢ means (etermined
by the anthorizing HUD program, or on
forms a8 may be authorized by OMB.
'This form 18 not to he used when Treas-
ury check advance payments are made
to the reolplent automatically through
the use of a predetermined payment
schedule or if precluded by special HUD
instructions for electronio funds trans-
fer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this seotion cannot be met.
HUD masay also use this method on any
oonstruction agresment, or if the
major portion of the oonstruction
projeot is aoccomplished through pri-
vate wmarket financing or MFederal
loans, and the Federal assistance oon-
stitutes a minor portion of the yroject.
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(1) When the reimbursement method
is used, HUD ghall malke payment with-
in 80 days after receipt of the billing,
unless the billing is improper,

(2) Reolpients shall be suthorized to

submit request for reimbursement ab .

least monthly when electronic funds
transfers aye not used,

(f) X a reoipient cannot mest the ori-
teria for advance payments and HUD
has determined that reimbursement is
not fensible heonuse the recipient lacks

sufficient working capital, HUD may-

provide oash on a working ospital ad-
vanos basis, Undey this procedurs, HUD
shall advhnoe oash to the reoipient to
oover its estimated disbursement needs
for an initial period generally geared
to the awardee's disbursing oyocle.
Thereafter, HUD shall reimburse the
recipient for its actudl cash disburse-
ments, The working oapital advance
method of payment ghall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subreocipient’s ac-
tual cash disbursements, _

(g) To the extent awvailable, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program inocome, re-
bates, refundls, ocontraot setilements,
audit recoveries and intierest earnsed on
suoh funds before requesting edditional
oash payments, -

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments

for proper charges made by recipients

at any time during the project period
unless paragraphs (h)(1) or (h)(2) of this
ssotion apply.

(1) A recipient has failed to comply
with the project objeotives, the terms
and oonditions of the award, or Federal
reporting requirements,

(2) The vecipient or subreclpient is
delinquent in a dsbt to the United
Btates as defined in OMB Clroular A~
129, “Mansging Federal Oredit Pio-
grams." Under such conditions, HUD

_may, upon reasoieble notice, inform

the reoiplent that payments shall not
be made for obligations inourred after
a speoified date until the oconditions
are ocorreoted or the indebtedness to
the Federal Government is Hquidated,
(1) Standards governing the usse of

.banks and other institutions as deposi-

§84.22

tories of funds advanoed under awards
are as follows,

(1) Bxoept for situationg desoribed in
paragraph (1)(2). of this section, HUD
shall not requirse separate depository
acoounts for funds provided to & reoipi-
ent or establih any eligibiliby require-
ments for fAepositories for funds pro-
vided to & reoipient, However, reoipi-
ents must be’able o acocount for the re-
celipt, obligation and expendibure of
funds, .

(2) Advanoes of Federal mnds shall'be
deposited and msinteined in insured
accounts whenever possible,

(i) Oonsistent with the national goal
of expanding the opportunities for
women-owned end minority-owned
business enterprises, reciplents shall be
encouraged to use women- owned and
minority-owned banks (a bank which is
owaed at least B0 percent by women or
minority group members).

(k) Reoipients shall meintain ad-
vances of Federal funds in interest
bearing acocounts, unless paragraphs
(), (k)(Z), ‘or (k)(8) of this section
epply.

(1) The reoipien‘o receives less than
$120,000 in Federal awards per year,

(2) The best reasonably available in-
terest bearing aocount would not be ex-
peoted to earn interest in excess of $260
per year on Federal ossh balances,

{8) The depository would require -en
average or mimdmum bhalance go high
that 1t would not be feasible within the
expeoted Federal and non-Federal oaah
rOSOUrces,

(1) For thoss entities where OMIA
and its implementing regulations do
not apply, Interest sarned on Federal
advanoes deposited in interest hearing
aoccounts ghell bs remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P,0. Box 6021, Rookville, MD
20862, In keeping with Blsotronic Funds
Transfer rules (81 CFR part 308), inter-
est should be remitted to the HHS Pay-
ment Management System through an
electronic mediwm such as the
FHDWIRE Deposit system. Reoipients
whioh do not have this oapability
should use a cheok. Interest amounts
up to $260 per year may be retained by
the recipient for adimministrative ex-
pense, State universities and hospitals

ghall comply with OMIA, as it pertains |
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§84.23

to interest, If an entity subjeot to

OMIA uses its own funds to pay pro-

award ‘costs for disoretionary awards

without prior written approval from

the Federal awarding agency, it walves

g,&{ighb to recover the interest under
A,

{68 TR, 47011, Sept, 13, 1084, as amended at 76
TR 41088, July 16, 2010)

#8428 Cost gharing or matching,

(a) All-contributions, inoluding oagh
and third party in-kind, shall be ac-
oopted as part of the recipient's cost
sharing or matohing when such oon-
brik;ublons meet all of the following eri-
teria.

(1) Are verifinble from the reoipient's
records,

(2) Are not inoluded as contributions
for any other federally-assisted projeot
or program.

(8) Are necessary and reasonable for
proper end effiolent ecoomplishment of
project or program objectives.

(4) Ave allowable under the applioa~
ble cost principles,

(6) Are not paid by the Federal Gov-
 ernmont under another award, except
where authorized by Federal statute to
be used for cost sharing or matching,

(8) Are provided for in the approved
budgeb when required by HUD.

(T) Comform to other provieions of
this part, es applioabls,

(b) Unrecovered indirect costs mey be
included &5 part of ocost sharing or
matohing only with the prior approval
of HUD,

(6) Values for recipient contributions
of services and property shall be estab-
lighed in accordence with the applioa-
ble ocost prinolples. It HUD anthorizes
reoiplents to donate buildings or land
for construction/facllities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matohing shall be the lesser of para-
graphs (e)(1) or (0)(3) of this section,

(1) The osrtified value of the remain-
ing life of the property recorded in the
recipient’s acoounting records ab the
time of donation.

(2) The ocurrend fair market value, How-
ever, when there is sufficlent justifion-
tion, HUD may approve the use of the
current fair market value of the do-
neted property, even If it exceeds the

§4 CFR Subtille A (4-1~11 Edition)

certified value at the time of donation
to the project, .

(d) Volunteer services furnished by
professional and techniocal personnel,
oonsultants, and other skilled and un-
slkilled labor may be counted ms cost
sharing or matohing if the service is an
integral and neocessary part of an ap-
proved projeot or program, Rates for
volunteer servioes shell be consistent
with those paid for similar worlk in the
reoipient's organization. In those in-
stences in which the required skills are
not found in the reociplent organization,
rates shall be consistent with those
paid for similar work in the labor max-
ket in whioh the reciplent competes for
the kind of services involved. In elther
opse, paid fiinge benefits that are rea-
sonable, allowable, and allooable may
be inoluded in the valuation,

(e) When an employer other then the
veolpient furnishes the services of an
employee, these services shall be val-
ued at the employes's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, sllowable, and al-
looable, but exolusive of overheed
oosts), provided these services are in
the same skill for which the employes
is normally paid.

(f) Donated supplies mey include
suoh items &8 expendable egquipment,
offics supplies, laboratory supplies or
workshop and olassroom supplies,
Velue assessed to donated supplies in-
oluded in the cost sharing or matohing
share shell be reasonable and shall not
excead the fair merket value of the
property at the time of the donation.

(g) The method used for determining
oost sharing or matching for donated
equipment, buildings and land for
which title passes to the resipilent meay
differ socording to the purpose of the
award, if paragraphs (g)(1) or (g)2) of
this seotion apply.

(1) If the purpose of the award is to
aspist the reoipient in the acguisition
of eguipment, bulldings or land, the
total value of the donated property
may be olaimed as oost sharing or
matohing,

(2)' If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
melly only depreciation or use charges
for equipment and buildings may be
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madse, However, the full value of equip-
ment or other capital assets and fair
rental charges for land mey be allowed,
provided that HUD has approved the
oharges,

(h) 'The value of donatsd property
shall be determined in accordence with
the usual acocounting policies of the re-
oipient, with the following qualifioa-
tions, . )

(1) The value of donated land and

-bulldings shall not excesd its fair mar-

ket value at the time of donation to
the reoipient as established by an inds-
pendent appraiser (e.g, oertified real
property appraiser or Genersl Services
Administration representative) and
oertified by a responsible officlal of the
reocipient,

(2) The value of donated eguipment
shall not exoeed the fair market value
of equipment of the same age and con-
fition at the time of donation.

(3) The value of donated space ghall
not exceed the fair rental value of com-
paxeble space as established by an inde-
pendent appraisal of comparable spaoe
and facilities in a privately-owned
building in the same looality,

(4) The value of loaned eguipment
shall not exoeed its fair rental value,

(b) The following requirements pexr-
tain to the reciplent’s supporting
records for in-kind contribubions irom
third parties.

(i) Volunteer services shall be doou-
mented and, to the extent feasible, sup-
ported by the same methods used by
the reoipient for 1ts own employees.

(i) The basis for determining the
valuation for personal service, mate-
rinl, equipment, buildings and land
ghall be dooumentsd,

§84.24 Program income,

(a) HUD shall apply the standards set
forth in this section in requiring reoipi-
ent organizations to accouwnt for pro-
gram income related to projects fi-
na.ng:a in whole or in part with Federal
fun

(b) Bxoept as provided in paragraph
(b) of this section, program inoome
earned during the project period shall
be reteined by the recipient and, in ac-
cordanoe with HUD reguwlations or the
terms and oonditions of the award,
shall be used in one or more of the
ways listed in the following.

§64.24

(1) Added to funds oommitted to the
projest by HUD and .recipient and used
to further eligible projeot or prog’ram
objectives.

(2) Used to finance the non—Federa.l
share of the project or program.

(8) Deducted from the tota) project or
program sllowabls cost in determining
the net allowable costs on which the
Federal share of costs i based,

(o) When HUD authorizes the disposi-

tion of program income as desoribed in -

paragraphs (b)(1) or (b)(2) of this Bee-
tion, program incomse in exoess of any
limits stipulated shall be used in ac-
cordance with paragraph (b)(8) of this
ssotion,

_ (d) In the event that HUD does not
speoify in its regulations or the terms
and conditions of the award how pro-
gram inoome is to be used, paragraph
(b)(3) of this section shall apply auto-
matically to all projects or programs
exooph research, For awards that sup-
port research, paragraph (b)(1) of this
seotion shall apply automsbically un-
less HUD indioates in the terms and
conditions another slternative on the
award oy the recipient is subjeot to spe-
olal award conditions, as indicated in
§84,14,

(6) Unless HUD regulations or the
terms hnd conditions of the award pro-
vide otherwiss, reoipiexts shall have no
obligation to the "Federal Government
regerding progrein income earned after
the end of the projeoct period.

(f) If authorized by HUD regulations
or the terms and oonditions of the
award, oosts inoident to the generation
of program income may be deduoted
from gross income to determine pro-
gram inooins, provided these costs have
not been charged tio the award.

(g) Prooeeds from the sale of pBroperty
shall be handled in nooordance with the
requivoments of the Property Stand-
ards (Bee §§84.30 through 84.87).

(h) Unless HUD regwlations or the

* terms and condition of the award pro-

vide otherwisse, recipients shall have no
obligation to the Federal Government
with respect to program incomse sarned
from lcenss fees and royalties fox
copyrighted material, patents, patent
applioations, trademarks, end inven-
tions produced under an awerd., How-
ever, Patent and Trademark Amend-
ments (36 U.8.C. 18) apply to inventions

463

ATTACHMENT .2
PAGE ... Ml..... OF ..2"]... PAGES

e s et e e e ——— e e e s

T T —




§84.25

made under an experimental, develop-
mental, or research award,

§84,26 Revision of budget and pro-
gram plans, i :

(&) The budget plan is the financial
axpression of the project or program &8
approved during the award prooess, It
may include either the Federal and
non-Federal share, or only the FPederal
share, depending upon HUD raquire-
ments, It shall be related to perform-
ance for program evaluabtion purposes
whenever appropriate, :

(b) Reolpients are required to report
deviations from budget and program
plans, and reguest prior approvals for
budget and program plan revisions, in
sooordance with this seotion.

(¢) For nonconstruction awards, reo-
olpients shall reguest prior approvals
from HUD for one or more of the fol-
lowing program or budget related ree~
13 1

(1) Change in the scope or the objec-
tive of the project or program (even if
thers 18 no associatsd budget revision
requiring prior written approval),

(2) Change in & key person speoified
in the appliocation or award dooument.

(8) The absence for more then three
months, or & 26 percent reduction in
time devoted to the projeot, by the ap-
proved projeot director or prinoipal in-
vestigator.

(4) The need for additional Federal
funding. -

(6) 'The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is reguired by HUD,

(8) The inclusion, unless walved by
HUD, of costs that require prior ap-
proval in accordance with OMB Oir-
cular A-21, “Oost Prinoiples’ for Insti-
tutions of Higher Bduoation,” OMB
Circular A-122, “Oost Principles for
Non-~Profit Organizations," or 46 OFR

part 74 Appendix E, ‘“Prinoiples for De-

tsrmining Costs Applicable to Ressaroh
snd Development under CGrants and
Oontracts with Hospitals," or 48 OFR
part 81, “Contraoct Cost Principles and
Procedurss," as applicabls.

(7) The transfer of funds allotted for
training ellowanoces (direot payment to
trainees) to other oategories of ex-
pense,

24 CFR Subtitie A (4-1-11 Edition)

(8) Unless desoribed in the applioa~
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does nob apply to
the purchase of supplies, materisl,
equipment or general support servioces.

() No other prior epproval regunire-
menta for specific items may be im-
posed unless & deviation hes bsen ap-
proved by OMB.

(e) Bxoept for requirernents listed in
paragraphs (0)(1) and (0)(4) of this sec-
tion, HUD is authorized, at iis option,
to waive ocost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB Oiroulars
A-21 and A-~122, Buoh waivers may in-
clude authorizing recipients to do any
one or more of the following,

(1) Inocur pre-award costs 80 oalendar
days prior to award or more than 90
onlendar deys with the prior approval
of HUD. All pre-award ocosts are in-
ourred at the recipient’s risk (1.e., HUD
is under no obligation to reimburse
such oosts if for any reason the recipi-
ent does not receive an award or if the
award is less than anticipated and in-
adequate to cover such 0osts).

(%) Initiate a one-time extension of
the expiration date of the award of up
to0 12 months unlegs one or more of the
following oonditions apply., For one-
tirne extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date speoified in the award, This
one-time extension may not be exer-
olsed merely for the purpose of using
unobligated balances. )

() 'The terms and conditions of award
prohibit the extension. .

(11) The extension requires additional
Pederal funds,

(ii) The extension involves any
ohange in the approved objeotives or
soope of the projeot,

(8) Carry forward unobligated bhal-
ances to subseguent funding periods,

(4) Por awards that support research,
unless HUD provides otherwise in
HUD's regulations, the prior approval
requirements described in paragraph
(o) of this seotion are auntomsticelly
waived (.., reoipients need not obiain
suoh prior approvals) unless one of the
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conditions ineluded in paragraph (e)(2)
of this section applies,

() HUD may, at its option, restrich
the transfer of funds among direct cosb
oategories or programs, functions and
aotlvities for awards in which the Fed-
eral share of the projeot exceeds
$100,000 and the cumulative arnount of
suoh transfers exceeds or is expected to
exoeed 10 perosnt of the total budget as

- last approved by HUD. HUD shall not

permit a traiisfer that would cause any
Federal appropriation or parb thereof
to be used for purposes other than
those consistent with the original in-
tent of the sppropriation,

(g) All other shanges to nonconstruoc-
tion budgets, except for the ochanges de-
seribed in paragraph (§) of this section,
do not require prior approval,

(h) For construction awards, reoipi-
ents shall request prior writtem ap-
proval promptly from HUD for budget
revisions whenever paragraphs (h)(1),
(1)(2) or (b)(8) of this pection apply.

(1) The revision results from changes
in the scope or the objective of the
project or prograrm,

+ (2) The need arises for additional

. Feders] funds to complete the projeot.

(8) A -revision is desired which in-
volves specific coats for which prior
written approval requirements may be
imposed oconsistent with applicable
OMB oosth prinoiples listed in §84.27,

(1) No other prior approval require-
ments for speoific items may be Im-
posed unless & deviation has been ap-
proved by OMB,

(J) Whon HUD makes an award that
provides support for both oonstruotion

" and nonconstruction work, HUD mey

reguire the recipient to reiguest prior
approvael from HUD before malking any
fund or budget transfers between the
two types of work supported,

(k) For both constienotion end non-
sonstruotion awards, HUD shall require
reciplents to notify HUD in writing
promptly whenever the amount of Fed-

.eral suthorized funds is expested to ex-

oeed the needs of the recipient for the
project period by more than $5000 or
five percent of the Pederal award,
whichever is greater, This notification
shall not be required if an application
for additional funding is submitted for
8 continuation award,

§84.26

() When requesting approval for
budget revidions, reciplents shall use
the budget forms that were used in the
application unless HUD indicntes a lot-

-tor of request suffices,

(m) Within 80 oalendar days from the
date of recsipt of the regnest for budg-
ob revisions, HUD shall review the re-
guest end notify the recipient whether
the budget revisions have been ap-
proved, If the revision is still under

. couslderation at the end of 30 oalendar

days, HUD shall inform the recipient in
writing of the date when the recipient
may expect the deoision,

§84,26 Non-Federal audits,

() Recipients and subreocipients thab
are institutions of higher education or
other non-profit organization (inolud-
ing hospitals) shall be subject to the
sudit requirements contained in the
gingle Aundit Aot Amenfments of 1988
(81 U.8,0. 7601-7607) and revised OMB
Olfroular A-188, *“Audits of States,
Looal Govermnents, and Non-Proﬁt Ox-
ganlzations,”

(1) Non-profit organizations subjeot
t0 regulations in the part 200 and part
800 series of this title which receive
awards subjeot to part 84 shall comply
with the andit requireyments of revised
OMB COiroular A-188, ‘'Audits of States,
Liooal Governments, and Non-Profit Or-
ganizafions,” For HUD programe, &
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affilinted organization or sntity.

(2 [(Reserved]

(b) Btate and looal governments shall
be subject to the andit requirements
oontained in the Bingle Audit Aot
Amendments of 1986 (81 U,8.0, 7601~
7507 and revised OMB Circular A-183,
“Audits of States, Liooal Governments,
and Non-Profit Orgaiilzations.”

(o) For-profit hospitals not ocovered
by the andit provisions of revised OMB
Oiroular A-183 shall be subject to the
pudit requirements of the TFederal
awarding agenocies,

(@) Commeroial organizations shall
be subjeot to the andit requirements of
HUD or the prime recipient as incor-
porated into the award dooument.

[60 TR 47011, Sept, 18, 1004, ap amended at 62
TR 61617, Nov, 18, 1887)

466

ATTACHMENT ...
PAGE...[2.. OF .27 . pAGES

et mm e e ppe—tetmm ot o e

oo gan




§64,27

§84.27 Allowable costs,

For each kind of recipient, there is &
set of Federal principles for deter-
mining allowable oosts. Allowability of
costy shall be determined in aooord-
anee with the cost principles applioable
t0 the entity inourring the costs, Thus,
allowability of costs inourred by Btate,
loonl or federally-recognired Indian
tribal governments is determined in
acoordanoce with the provisions of OMB
Ciroulsr A-87, “Copt Principles for
State and Looal Governments.” The al-
lowabllity of oosts inocurred by non-
profit organizations 8 determined in
accordance with the provisions of QMB
Clroular A-122, ‘‘Cost Prineiples for
Non-Profit Organizetions,'" The allow-
ability of dosts inourred by institutions
of higher eduoation iz determined in
acocordancs with the provisions of OMB
Ciroular A-21, *"Oost Prineciples for
Bduoational Institutions,’” The allow-
ability of gosts inourred by hospitals is
determined in accordence with the pro-
visions of Appendix HE of 46 OFR part 74,
“Principles for Determining Costs Ap-
pliceble to Researoh and Development
Under Grants and Contracts with Hos-
pitals.,” The allowability of costs in-
ourrsed by ocommercial organizations
end those non-profit organizations liat-
ed in Attachment O to Ciroular A-122 is
determined in aooordanocs with the pro-
vieiong of the Federal Acquisition Reg-
ulation (FAR) at 48 OFR part 81,

§84.28 Period of availability of funds.

Where a funding period is speocified, &
recipient may ¢harge to the grant only
allowable oosts resulting from obliga~
tions inourrsd during the funding pe-
riod and any pre-award ocosts author-
ized by HUD,

PROPERTY BTANDARDS

§84.30 Purpose of property standards,

Seotions 84,31 through 84.37 set forth
uniform gtandards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost wes charged to a project
supported by = Federal award, HUD
shall require reolpients to observe
these standards wnder awards and shall
not impose additional requirements,
unless specifioally required by Federal
statute, The reciplent may use its own

24 FFR Subtille A (4-1-1) Ediition)

property menagement standards and
progedures provided it observes the
provisions of §§84.81 through 84,37,

§84,81 Insurance eoverage,

Recipients shall, st a minimum, pro-
vide the eguivalent insurance coverage
for res! property and eguipment ac-
quired with Federal funds as provided
to property owned by the reoipient,
Federally-owned property need not be
insured unlesg reguired by the terms
and conditions of the award,

§84.82 . Real property.

HUD presoribes the following require-
ments for recipients concerning the use
end disposition of real property aoc- -
quired in whole or in part under
awards;

(a) Title tio real property shall vest in
the reoiplent subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not enoumher the property with-
out approval of HUD,

(b) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the reoipient determines
thet the property Is no longer needed
for the purpose of the original projeot,
Use in other projests shall be limited
to those under federally-sponsored

.projeots (i.e., awards) or programs that

have purposes consistent with those
authorized for support by HUD.

() When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
reoipient shall request disposition in-
structions from XUD or its sucoessor
Federal awarding agenocy. HUD shall
ohserve one or morse of the following

. disposition instruotions.

(1) The recipient may be permitted to
retain title without further obligation
to the ¥ederal Government after 1t
oompensates the Federal Government
for that percentage of the ourrent fair
market value of the property abtrib-
utable to the Federal participation in
the project.

(2) The recipient may bas directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the our-
rent fair market value of the property
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attributable to the Federal participa-
tion in the project (after deducting aoc-
tnal and ressonable selling and fix-up
expenses, if any, from the sales Dro-
coeds). When the recipient is author-
ized or veguired to sell the property,
proper sales yrocedures shall be estab-
lished that provide for compstition to
the exbent practicable and result in the
highest possible return,

(3) The recipient mey be directed to
transfer ‘title to the property to the
Federal Government or to an eligible
third party provifed that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
oentage ' of the owwent fair market
value of the property. ‘

§84.38 Tederally-owned and exempt
property. .

(a) Federally-cwned property, (1) Title
to federally-owned property remains
vested in the Federal Government, Re-
oipients shall submit anmually an in-
ventory ‘listing ‘of" federally-owned
property in their oustody to HUD,
TUpon completion of the award or when
the property is mo longer needed, the

recipient shall report the property to-

* HUD for further HUD utilization,

(2) If HUD has no further need for the
property, it shall be declaréd exoess
and reportefl to the General Services
Administration, vwnless HUD has statu~
tory authority to dispose of the prop-
erty by alternative methods (eig., the
authority provided by the Federal
Toohnology Transfer Aob (16 U.8,0, 8710
(1) to donate resesroh equipment to
educational and non-profit organiza-
tlons in accordance with 1.0, 12821,
“Improving Mathematics and Soienos
Bduoation in Support of the National
Bducation Gonls.) Appropriate in-
stractions shall be issued to the reoipi-
ent by HUD, )

(b) Ezempt property, When statutory
authority exists, HUD has the option
to vest title to property acguired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under oonditions HUD
considers appropriate, Such property is
“exempt property.” Shouwld HUD not
establish conditions, title to exempt
property wpon aoquisition shall vest in
the recipient without further obliga-
tion to the Federal Government,

§84.34

$84,34 Eguipment.

(a) Title to equipment acquired by a
recipiont with Federal funds shall vest
in the recipient, subject to conditions
of this seotion.

(b) The recipient shall not wee eguip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a foe that is less than
private compenies charge for equiva-
lent services, unless speoifically an-
thorized by Federal statute, for as long
as the Federal Giovernment retains an
interest in the equipment. '

() The recipient shall use the equip-
ment in the project or program for
which 1t was aoquired as long as need-
ed, whether or not the project or pro-
gram continues to he supported. by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the egquipment is no longer need-
od for the original project or program,
the reoipient shall use the squipment
in connection with its other federally-
sponsored aotlvities, in the following
order of priority: ' .

(1) Aotivities sponsored by HUD
which funded the original project; then

(2) Aotivities sponsored by other Fed-
eral awarding agencies.

(d) During the time that eauipment
is used on the projeot or program for
which it was aoguired, the reciplent
shall male it available for use on other
projeots or programs if puch other use
will not interfere with the work on the
project or program for which the equip-
ment was orviginally aoguired, First
preference for such other nse shall be
given to other projeots or programs
sponsored by HUD thet financed the
equipment; seoond preference shall bs
given to projeots or programs spon-
sored by other Federal awerding agen-
cies. If the sguipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if au-
thorized by HUD, User charges shall be
treated as program incoms,

(¢) When soquiring replacement
equipment, the recipient may use the
equipiment to be replaced as trads-in op
gell the equipment and usse the pro-
oeeds to offset the costs of the replace-
ment equipment subjeot to the ap-
proveal of HUD,
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§84.34

(I) The reciplent’s property manage-
ment standards for equipment aoquired
with Federal funds and federally-owned
equipment shall inolude all of the fol-
lowing,

(1) Bmouipment records shall be main-
tained accurately and shell inolnde the
following information,

(1) A desoription of the equipment,

(i) Manufaoturer's serial number,
model numbeyr, Pederal stook numbsr,
national stook nwmber, or obher identi-
flcation number. :

(111) Source of the equipment, includ-
Ing the award number,

(1v) Whether title vests in the recipi-
ent or the Pederal Government,

(v) Acquisition date (or date re-
celved, if the equipment was furnished

- by the Pederal Government) and cost.

(vi) Information from which one can
ogloulate the percentage of Federal
participation in the cost of the eguip-
ment (not applicable to equipment fur-
nished by the Federal Government),

(vil) Loocation and condition of the
equipment and the date the informa-
tion was reported.

(viil) Unit acgquisition cost,

(Ix) Ultimats disposition data, in-
oluding date of disposal and sales price
or the method used to determine our-
ront fadr market value where a recipi-
ent compensates HUD for its share.

(2) Bquipment owned by the Federal
Government shell be identified to indi-
onte Federal ownership.

(8) A phbysical inventory of equipment
shall be taken and the results.reo-
onoiled with the eguipment records at
least omoe every two years. Any dif-
ferences between guantities deter-
mined by the physioal inspection and
those shown in the accounting records
shall bs investigated to determine the
cauges of the difference. The recipient
shall, in conneoction with the inven-
tory, verify the existence, ourrent uti-
lization, and continued need for the
squipment,

(4) A ocontrol system shall be in effect
to insure adequate safeguards to pre-
vent loss, damsage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

24 CFR Subtille A (4-1~11 Edition)

(6) Adequate maintenance prooedures
shall be Implemented to Jkeep the
equipment in good condition,

(6) Where the recipient is authorized
or requiyed to sell the equipment, prop-
or sales procedures shell be established
which provide for compstition to the
oxtent praotioable end result in the
highest possible return,

(¢) When the reoipient no longer
needs the equipment, the egquipment
mey be used for other aotivities in ac-
cordance with the following standards,
For equipment with o ourrent per unit
fair market value of $5000 or more, the
reoipient may retain the equipment for
other uses provided that compensation
is made to HUD or its suocessor. The
amownt of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original projeot or program to the our-
rent fair market value of the equip-
ment, If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instruotions from
HUD. HUD shall determine whether the
oquipment can be used to meet HUD's
requirements, If no requirement exists
within HUD, the avallability. of the
oquipment shall be reported to the
General Services Administration by
HUD to determine whether & require-
ment for the eguipment exists in other
Faderal agenoies, HUD shall issue in-
structions .to the recipient no later
than 120 calendar days after the recipi-
ent's request and the following proce-
dures shall govern,

(1) If so instruoted or if disposition
instructions are not issned within 120
calendar days after the recipient's re-
quest, the recipient phell sell the
equipment and relmburge HUD an
amount ocomputed by applying to the
sales procseds the percentage of Fed-
eral parbticipation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federsl share
$600 or ten peroent of the prooceeds,
whichever 1s less, for the reolpient's
selling and handling expenses,

(2) I the recipient is instructed to
ship the equipment elgewhers, the re-
ciplent shall be reimburssd by the Fed-
eral Govermment by an amount which
is computed by applying the percent-
age of the reoipient's partioipation in
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the cost of the original project oy pro-
gram to the ourrent fair market value
of the squipment, plus any reasonable
shipping or Interim storage oosts in-
ourred,

(3) If the recipient is instructed to
otherwise dispose of the egnipment, the
reoipient shall be reimbursed by HUD
:&)r such oosts incurred in its disposi-

on,

(4) HUD may reserve the xight to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Pederal Government when such
thivd parby is otherwlse eligible under
existing statutes. Such transfer shall
he subjeoct to the following standards,

(1) The squipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing, ]

(i1) BUD shall issue disposition in-
gtructions within 120 calendar days
after receipt of a final inventory, The
final inventory shall list all equipment
acquired with grant funds and feder-
Blly-owned equipment. I HUD fails to
issue disposition instruotions within
the 120 oalendar day psriod, the reoipi-
ent shall apply the standards of this
seotion, as appropriate,

(iil) When HUD exercises it xight o
take title, the egquipment shall be sub-
jeot to the provisions for federally-
owned eguipment, .

§84,85 Supplies and other expendable
property.

() Title to supplies and other ex-
pendsable property shall vest in the re-
oipient upon aoquisition. If there ir a
residual inventory of nnused supplies
axogeding $5000 in total aggregate
value upon terminetion or completion
of the project or program and the sup-
pHes are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsorsd ac-
tivities or-sell them, but shall, in ei-
ther ogse, compensate the Federal Gov-
arnment for its ghare, The amount of
compensation shall be computed in the
spne meaner s for equipment,

(b) The recipient shall not use sup-
ples aogquired with Federal funds to
provide services to non-Federal outside
organizetions for & fee that is less than
private companies charge for eguiva-

§64.36

lent pervices, unless specifically au-
thorized by Federal statute, as long as
the Federal Government retains an in-
terest in the supplies.

$84,86 Intangible property.

() The recipleni may copyright any
work that is subjeoct to oopyright and
was dovelopsd, or for which ownership
was purchased, under an award, HUD
reserves & royslty-free, nonexclusive
and irrevooable right to reproduce,
publish, or otherwise use the work for
Tederal purposes, and to authorize oth-
ers to do so,

(b) Reciplents are subjeot to applioa-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of - Commeros st 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Bmall Busi-
ness Firms Under Government Girants,
Contracts and Cooperative * Agree-
ments,” : o

(6) HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the daets first produced
under an award; and

(2) Authorize others to reoeive, repro-
duce, publish, or otherwise use such
date for HUD purposses,

(1) ™ addition, in response to &
Freadom of Information Aot (FOI4) re-
guest for research date relating to pub-
Hished research findings produced under
an award thet were used by HUD in de-
veloping an agenoy action that has the
force and effect of law, HUD shall re-
quest, and the reoipient shall provide,
within a reasonable thme, the researoh
data s0 that they can e made avail-
abls to the public through the proce-
dures establighed under the FOIA, If
HUD obtains the research deba solely
in response to a FOYA reguest, HUD
may oharge the reguester s reasonable
fse egualing the fudl incremental copb
of obtaining the reseaxrch data. This fee
should reflect costs inourred by HUD,
the recipient, and applicable subrecipi-
ents. This fee is in addition to any fees
HUD may assess under the FOIA (b
T.8.0, 562(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (4):

(1) Research data is defined as the re-
oorded factual meaterial commonly ac-
cepted in the solentific community as
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§84.37

necesnary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of soléntifio pa-
pers, plans for future research, peer re-
views, or ocommunioations with col-
leagues. This "recorded” material ex-
oludes physioal objeots (e.g., laboratory

samples), Research datn also do mot in- -

clude:

(A) Trade seorets, commeroial infor-
mation, materials neoessary to be held
confidential by & researcher until they
are publighed, or similay information
whioh is protested under law; and

(B) Personnel and medioal informa-
tlon and similar information the dis-
olosure of whioh would constitute o
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(11) Published is defined as either
when;"

(A) Resenrch findings are published
in a peer-reviewed sclentifio or teoh»
nical journel; or

(B) HUD publicly and ofiiclally oltes
the regearch findings in support of an
agoenoy aotion that has the forge and
effeot of lew,

(1) Used by HUD in developing an
agency action that has the force and ef-
Ject of law is defined as when HUD pub-

licly and offioially oites the researoh-

findings in support of an agenoy action
thet has the foroe and effect of law.

(e) Title to intangible property and
debt instruments soguired under an
award or subaward vests upon acquisi-
tlon in the reoipient. Thé recipient
shall use that property for the oripi-
nally-anthorized purposs, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no
longer noeded for the originally au-
thordzed purpose, disposition of the in-
tangible property shall ooour in acsord-
anoe with the provisions of §84.34(g).

[68 PR 47011, Bept, 13, 1984, as amended at 66
FR. 80408, May 11, 2000)

§84.87 Property trust relationship.
Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
oiplent as trustes for the beneficlaries
of the projeot or progrem under whioh
the property was acguired ox improved.

24 CFR Subtilie A (4-1~11 Edition)

HUD may require recipients to record
llens or other appropriste notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition oonditions apply to the
property.,

PBOOUREMEN'I‘ STANDARDS

84,40 Purpose of procurement stand-
ar

Seoﬁions 84.41 through 84.48 set forth ’
standards for use by reoipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Pederal funds,
These standards are furnished to en-
sure that such materinls and services
are obbtained in an effective manner
end in compliance with the provisions
of applicable Federal statutes and ex-
ooutive orders. No additional procure-
ment standards or reguirements shall
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or exeoutlve order or approved
by OMB,

§8441 Reoipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s), The rsoipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and sa,tisfa,otion of all contrac-
tual and administrative issues arising
out of proourements entered into in
support of an award or other agree-
ment, This Inocludes disputes, olaims,
protests of award, source evaluation or
other matbers of a ocontractual nature,
Matters sonoerning violation of statute
are to be referred to such Federal,
State or looal authority as may have
proper jurisdiction,

§8442 Codes of conduet,

The recipient shall maintain written
standerds of oconduct governing the
performance of its employees engaged
in the award end administration of
contraots, No employes, officer, or
agent shall participate in the selection,
sward, or administration of & contract
supported by Federal funds if s real or
apparent conflict of intersst would be
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involved, Buch a oconfliot would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a finanoial or other interest
in the firm selected for an award, The
officers, employees, end agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary velue from oonpractors, or
parties to subagreements. However, Te-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
Holted item of nominal value, The

standards of conduoct shall provide for.

disciplinary ections to be applied for
violations of such standards by offi-
oers, employees, or agents of the re-
cipient.

§B4.43 Competition,

All proourement transaotions shall
be conduoted in a manner to provide,
to the maximnm extent practical, open
and fres compebtition, The recipient
ghell be alert to organizational oon-
fliots of interest as well as noncompeti-
tive practices among contractors thatb
mey restriot or eliminate compsbition
or otherwise restrain trade, In order to
ensure objective contractor perform-
anoce and eliminate unfair competitive
advantage, sontractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or reguésts for proposals shall
be exoluded from compebing for such
proourements, Awards shall be made to
the bidder or offeror whosé bid or offer
is responsive to the solicltation and is
most advantageous to the reoipient,
prics, guality and other factors consid-
ored., The other faotors shall include
the bidder's or offeror's compliance
with Ssotion 3 of the Housing' and
Urban Development Aot of 1868 (12
U.S.0, 1701n), hereaftiey referred to as
“*Seotion 3. Seotion 8 provides that, to
the greatest extent feasible, and con-
sistent with exisbing Federal, Btate,
and loca) laws, and regulations, eco-
nomic opportunities generated by oer-
tain HUD finanoial assistance shall be
divected to low- and very low-income
persons, Solicitations shall clearly set
forth all requirements that the bidder

. §84.44

or offeror shall fulfill in order for the
bid or offer to he evalunated by the re-
cipient, Any and all bids or offers may
Dbe rejected when it is in the recipient's
interest to do so.

§84.44 Procurement procedures.

(a) All recipients shall establish writ-
ten proourement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)(1), (2)(2) and
(a)(8) of this section apply. -

(1) Reolpients avoid purchesing un-
neoessary ltems, :

(2) Where approprigbe, en analysis is
made of lease and purchese alter-
natives to determine which would be
‘the most economiorl and practical pro-
oprement for the Federal Governiment,

(8) Solioltations for goods and serv-
joes provide for all of the following,

(1) A oclear and aconrate description
of the teohnioal rsquirements for the
material, product or service to be pro-
oured, Tn compotitive proourements,
such a desoription shall not oontain
features which unduly regtrict corn-
potition,

(i1) Reguirements whioh the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposale.

(i) A desoription, whepever prac-
tioable, of technioal requirements in
terms of funotions to be performed or
performence required, including the
range of acceptable characteristics or
minimum accepbable sbandards.

(iv) The speocific features of ‘‘brand
name or equal’ deseriptions that bid-
dors ere reguired to meet when suoh
items are included in the solioftation.

(v) The acceptance, to the extent
practicable and eoonomically fensible,
of products and services dimensionsd in

" the metric systemn of measuwrement.

(vi) Preference, to the extent prac-

ticable and economiocally feasible, for
products and servioces that conserve

na,tuml resources and protect the envi-

ronment and are energy efficient,

(b) Positive efforts shall be made by
vecipients to utilize small businesses,
minority-owned firms, ahd women's
business enterprises, whenever pos-
sible. Reocipients of Federal awards
shall take sll of the following steps to
furthey this goal,

411

PAGE..J9...

ATTACHMENT . D

OF .27).... PAGES




§64.46

(1) Ensure that small businesses, mi-
" pority-owned firms, and women's busl-
ness enterprises are used to the fullest
extent praoticable,

(2) Make information on fortheoming
opportunities’ available and arrenge
time irames for purchases and oon-
traots to encourage and faollitate par-
tioipation by small businesses, minor-
{ty-owned firms, and women's business
enterprises,

(3) Congider in the contract prooess
whether  firme competing for larger
contrsots intend to suboontract with

smell  businesses, minority-owned
firms, and women's business enter-
priges,

(4) Bncourage contracting with oon-
sortinms of small businesses, minority-
owned firms and women's business ex-
terprises when & contract is too large
for one of these firms to handle individ-
nglly.

(6) Use the servioss and assistance, ap
appropriste, of suoh organizations es
the Small Business Administration and
the Department of Commeroce's Minor-
ity Business Developmeéent Agenoy in
the sollcitetion and utilization of
small businesses, minority-owned firms
and women's business enterprises,

(c) The type of proouring instruments
used (e.g, fixed price contracts, oosbh
reimbursable contracts, purchase or-
ders, and incentive contraots) ghall be
determined by the reocipient but shall
be appropriate for the partloular pro-
oursment and for promoting the best
interest of the,program or project in-
volved, The *‘cost-plus-a-percentage-oi-
cost” or “percentage of oonstruotion
cost” methods of contmotmg shall not
be used,

(d) Oontraots shall be made only with
responsible contraotors who pPOBgess
the potential ability to perform suc-
oessfully under the terms and oondi-
tions of the proposed proourement.
Consideration shall be given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Ssotlon 8 of the
Housing and Urban Development Act of
1068 (12 U.8.0. 1701n); record of past
performance; and finanocial and tech-
nical resources or accessibility to other
neoessary resources, In oertein oilr-
oumstances, oontracts with oertain
parties are restrioted by implementa-

24 CFR Subtille A (4-1-11 Ediltion)

tion of Bxeoutive Orders 12640 and
12689, “‘Dsbarment and Suspension,” at’
2 OFR, part 2424,

(o) Reoipients shall, on request, make
available for the Federal awarding
agenoy, pre-award review and prooure-
ment doouments, suoh as requests for
proposals or invitations for bids, inde-
pendent cost estimetes, eto,, when any
of the following conditions apply,

(1) A ‘reoipient's proourement prooe-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Oiroular A-110,

(2) The procurement is expeocted to
exoeed 3100,000 or the small purchase
threshold fixed at 41 U.8.0. 408 (1l),
whichever is greater, and is to be
awarded without competition or only
one bid or offer 16 received in response
1o a solloitation.

(3) Ths proourement, which is ex-
peeted to exceed the small purchase
threshold, spooifies a *brand name”
produot,

(4) The proposed award over the
small purchase threshold is to be
pwarded to other then the apparent
Iow bidder under a -sealed bid prooure-
mehb,

(B) A proposed contract modifioation
changes the soope of & oontraoct or in-
oresses the contraot amount by more
than the amount of the small purchase
threshold,

[69 TR 47011, Sept. 18, 1894, as amended at 72
TR 78462, Deo. 27, 2007)

§84.46 Cost and price analysis,

Some form of cost or price analysis
shell be mede and documented In the
proocurement files in conneotion with
every procurement action, Price anal-
ysis may be acoomplished in various
ways, including the oomparison of
price quotations submitted, merket
prices and similar indicla, together
with discounts, Oost analysis is the re-
view and evaluation of each element; of
oopt  to " determine ressonableness,
allooability and allowability.

§84.46 Proourement records,

Proourement records and files for
purchases in excess of the small pur~
chase threshold shell inolude the fol-
lowing at & minimum!

(s) Basis for contractor selection;
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() Justification for lack of competi~
tion when compstitive bids or offers
are not obtained; and

(0) Basie for award cost ox price,

§B4.47 Contract administration,

A system for contract administration
shall be maintained to ensure ocon-
tractor conformance with the terms,
conditions and specifioations of the
qontract and to ensure adeguete and

timely follow up of all purchases, Re~

oipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contraotors have met
the terms, conditions and spaciﬁoa—
tions of the contraot.

§84.48 Contract provisions.

The reoipient shall inolude, in addi-
tion to provisions to define & sound and
complete agreement, the following pro-
visions in all contraots. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in exoess of the small
purchase threshold shall oontain con-
trastual provisions or oonditions thet
glow for adminiptrative, contraotual,
or legal remedies in instances in which
8 contractor violates or breaches the
contract terms, and provide for such
remedipl a,otions a8 msy be appro-
priatbe,

(b) AN contracts In exoess -of tho
small purchase threshold shall contain
suitable provisions for termination hy
the recipient, inpluding the manner by
which termination shall be offeotod
and the basis for settlement, In addi-
tion, such.contyacts shall describs con-
ditions under which the contract. may
be terminated for defeult as well as

conditions where the contract may be |

termingted because of ocircumstances
beyond the control of the conbrastor,
(o) Bxcept as otherwipe reguired by
statute, an award that rvequires the
oontracting (or subcontracting) for
construction or facility improvements
ghal) provide for the recipient to follow

- its own requivements relating to hid

guarantees, performance bonds, and
payment bonds unless the construction
contraot or subcontract exoeeds
$100,000, For those oontracts or sub-
contraots exoseding $100,000, HUD may
aooept the bonding policy and require-
ments of the recipient, provided HUD

§84.48

has made 8 determination that the
Federal Government's interest is ade-
quately protected. If such a determine~
tion has not heen meade, the minimum
requirements shall be as follows:

(1) A bid guarantes from each bidder
equivalent to five percent of the bid
price, The “bid guarantes” shall con-
sist of & firm oommitment such as &
bid bond, certified check, or other ne-
gotinble instrument acoompanying e
bid as assuranos that the bidder shall,
upon socceptance of his bid, execute
such ocontractnal doouments as may be
required within the time spedified,

(2) A performance bond on the part of
the countractor for 100 percent of the
ocontract price. A ‘‘performance bond"
is one executed in gonnection with a

oontrach to secure fulfillment of all the,

oontraotor’s obliga,tions under suoch
ocontraot, .

(8) A payment bond on the part of the
contractor for 100 percent of the con-
tract price, A “payment bond" is one
exeouted in oonnection with e contract
to assure payment as required by stat-
ube of all persons supplying labor and

material in the execution of the work .

provided for in the contraoct,

(4) Where bonds are required in the
situntions deseribed herein, the bonds
shall be obtained from oompanies hold-
ing certificates of authority as acospt~
able pureties pursuant to 81 OFR part
228, “Surety Companies Doing Business
with the United Btates,”

(d) All negotiated contraocts (except
thoss for less then the small burochase
threshold) awarded by recipients shall
inclufle & provision to the effect that
the recipient, HUD, the Oomp'broller
Genera) of the United Stabes, or any of
thelr duly suthorized representatives,
shell have access to any books, doou-
ments, papers and records of the oon-
tractor which are direotly pertinent to
a specifio program for the purpose of
meking audits, examinations, exoerpts
and transeriptions, .

(e) All oontraots, including small

purchases, awarded by vecipients and’

their contractors shell contain the pro-
ourement provisions of Appendix A to
this rule, as applioable.
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§84.80
RIPORTS AND RECORDS

$84.60 Purpose of reports and records,

Sections 84,61 through 84.53 set forth
the procedures for monitoring and re-
porting on the reoipient's financial and
prograwm performance and the nec-
essary standerd reporting forms, They
also et forth record retention require-
ments, .

§84,61 Monitoring and reporting pro-
gram performance,

(a) Reoipients are responsible for
managing and monitoring each project,
program, subaward, funotion or aotiv-
ity supported by the award, Recipients
shall monitor subswards to ensure sub-
recipients have met the audit reguire-
ments as delinented in §84,26,

(b) HUD shall prescribe thé frequency
with which the performance reports
shell be gubmitted. Bxoept as provided
In §84,81(f), performance reports shall
not bs requived more frequently than
quarterly or less frequently than annu-
ally, Anmisal reports shall be due 80 cal-
endar days after the grant year; quar-
terly or semi-annual reports shall be
due 30 days after the reporting period,
HUD may require annual reports before
the anniversary dates of multiple year
awards in leu of these requirements.
The final performance reports are due
90 calendar deys after the expiration or
termination of the award, .

(o) If inappropriate, & final technioal
or performance report shall not be re-
gquired after completion of the project.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual acoom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quentified, such quantitative daba
should be related to cost dats for com-

putation of unit costs.

" (2) Remsons why established goals
were not met, if appropriate,

(8) Other pertinent information in-
clnding, when appropriate, analysis
and explanation of ocost overruns or
high unit costs,

24 CFR Subfille A (4-1-11 Editlon)

(e) Recipients shall not be reguired to
submit more than the original and two
copies of performanos reports.

(f) Recipients sghall immediately no-
tify HUD of developments that have &
signifioant impaot on the award-sup-
ported aotivities, Also, notification
shall be given in the oase of problems,
delays, or adveree conditions which
materially impair the ability to meet
the objectives of the award, This notifi-
oation shall inoclude & statement of the
aotion talken or contemplated, and any
aissista,noe needed to resolve the situa-
tion,

() HUD may make site visits, as
needed,

(h) HUD shall comply with clearanoce
requirements of b CFR part 1320 when
requesting performence dete from re-
cipients.

§84.52 Finanoial reporting,

(a) The Pederal financial report
(FFR), or such other form as may be
approved by OMB, is authorizod for ob-
taining fingnoiel information from re-
cipients, The applicability of the FFR
form shall be determined by the appro-
priste HUD program, and the grantee
will be notified of any program require-
ments in reference to the FFR upon re-
oeipt of the awaxd, A HUD program
may, where appropriate, weive the use
of the FFR for its grantess and reguire
an alternative reporting system.

(b) HUD shall presoribe whether the
FFR shall be on a oagh or acorual
basis, If HUD requires ascrual informa-
tion and the vrecipient’s acocounting
records are not normally kept on the
aoorual basis, the recipient shall not be
required to convert its acoounting sys-
tem, but ghall develop such accrual in-
formation through best estimates
based on an analysis of the dooumenta-
tion on hand, '

(o) HUD &shsll determine the fre-
quency of the FFR for each project or
program, considering the size and com-
plexity of the particular project or pro-
gram, However, the raport shell not be
required more freguently then quar-
terly or less frequenily than annuelly.
The reporting period end dates shall be
Meroh 31, June 80, Reptomber 80 or De-
oember 81, A final FFR shall he re-
quired at the completion of the award
agreement and shall use the end date of
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the Projest or grant period as the re-
porting end date, o

(@) HUD requires recipients o submit
the FFR xio later than 30 days after the
end of eaoh specified reporting period
for guarterly and seri-annuval reports,
and 90 celendar days for ennual re-
ports. Final reports ghall be submitted
no later than 90 days after the project
or grant period end date, Hxbtensions of
reporting due dates may bs approved
by HUD upon request of the recipient,

JHUD may require awardees to submit

the FFR eleotronioally. Blectronio sub-
mission mey be waivéed for osuse in ao-

oordanoe withi HUD's waiver policy in
- §5,110 of this title. s -

* (0)(1) When funds are advanoced to re-
cipients HUD shall use the FHR 'to
monitor oash advanced to recipients
anfl to obtain dishursement informe-
tion for eaoh agreement with the re-
ciplents, HUD may require foregasts of
Tederal cash requirements in the “Re-
yharks' geotion of the FFR and may re-

- qnire recipients to report in the ‘“‘Re-
fmarks’ ssotion the amount of cash ad-

vances received and retained in exocess
of three days and any interest earned
on such oash advanoces, Recipients shall

. Provide short narretive explanations of

actions taken - to reduoe early

- drawdowns and exosss balanoces.

(2) Reolplents shall be required to

submit not more than the origingl and
two copies of the FFR or submit the re-

port-glestronically, HUD may requive a
guerterly report ‘from reoipients re-

celving advances totaling 1 million or-

more per year,

(f) When HUD needs additional infor-
mation or more frequent reports, the
following shall e observed,

(1) When additionsl information is
neededl to comply with legislative re-
guirements’ or governmentwide re-
quirements, HUD shall issue instruo-
tions to vequire redipients to submit
such information under the ‘Remarks”
seotion of the reports or other means. .

(%) When HUD determines that a re-
ciplent's accounting system does not
meet the standards in §84,21, additional
pertinent information to further mon-
itor awaxds may be obtained by written

-notice o the recipient until sueh time
‘a8 the pystem is brought up to stand-
~'drd, HUD, in obfeining’ this informa-

§84.53

tion, shell comply with report olear-
ance requirements of b6 OFR part 1320,

.(8) HUD may elect to accept the iden- |

tioal information from the reoipients
through a system to system date Inter-
face a8 determined by HUD, -

[76 TR 41089, July 15, 2010)

§84.58 Retention and access require-
~ ments for records,

(a) This section sets jorth require-
ments for reoord retention and acoess
to records for awards to recipients,
HUD shall not impose any other record
rotention or access requirements upon
reoipients, .

() Pinencial records, supporting dos-
wments, stabistioal records, amnd ail
other regords 'persinent to an award
shall be ratained for a period of thres
years from the date of submission of
tlie final expenditure report ox, for
awnrds that are remewed quarbterly ox
anuually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

(1) If any litigation, olaim, or audit is
started before the expiration of the 8-
yoay porlod, the reocords shall be re-
toined. until all litigation, claims or
sudit findings involving the records
have been resolved and finel action
taken, '

(2) Records for veal property and
equipment acquired with Pederal funds
shall be retained for 8§ years after final
disposition. ‘ o

(8) When records ave transferred to or
meintained by HUD, the 8-year reten-
tion reguirernent is not spplicable to
the reciplient. . N

(4) Indirect cost rate proposals, cost

allooation plans, etc. as specified in

§84.68(g). -
- (0) Copies of oxjginal records may bhe

‘substibuted for the original records if

aunthorized by HUD., i

(d) HUD shall reguest transfer of oey-
tain records to its custody from recipi-
ents when it determines that the
veoords . possess long term rebention
value, However, in order to avold dupli-
ogte recordlkeeping, HUD may make ar-

‘rangements for reoipients to retain any

reoords that are continuously needed
for joint uss, .

(6) HUD; the Inspector General,
Comptroller Géneral of -the United
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§84.60

States, or any of their duly authorized
representatives, have the right of time~
ly and unrestrioted acecess to any
books, doouments, papers, or other
records of recipients that are pertinent
to the awards, in order to malke audits,
examinations, excerpts, transcripts and
coples of snch documents. This right
also includes timely and reasonable a0~
oess to & reoipient's personunel for the
purpose of interview and disoussion re-
lated to-such doouments, The rights of
aocess in this paragraph (e) are not
limited to the reguired rstention pe-
riod, but shall last as long as records
are retained,

(f) ‘Unless requirved by statute, HUD
shall not plaocs restrictions on recipi-
ents thad imit public access to the
reocords of recipients that are pertinent
to an awerd, exoept when HUD osn
demonstrate that such records shall be
kept confidential and would have been

- exempted from disclosure pursuant to
the Freedom -of Information Aot (6
U.8.C. 53) if the records had belonged
to HUD,

(g) Indirect cost rate proposals, cosi al-
location plans, ete, Paragraphs (g)(1) and
(8)(2) of thig seotion apply to the fol-
lowing types of documents, and their
supporting reocords—indireot cost rate
computations or proposals, post alloos-
tion plans, and any similer accounting
oomputations of the rete at which a
pattiotlar group of costs is chargeable
(such as computer usage ohargebaok

-xrates or ‘oomposite fringe benefit
Yatos),

(1) If submitted jor negotintion. If the
recipient submits to HUD or the sub-

. reoiplent submits to the recipient the
proposal, plan, or other computation to
form the basis for negotistion of the
rate, then the 8-year retention pericd
for its supporting records starts on the
date of such submisgion,

- (2) If not submitted for negotiation, If

the recipient is not required-to submit
to HUD or the subrecipient is not re-
quired to submit to the reoipient the
proposal, plan, or other computation

‘for negotiation purposes, then the 8-
yeer retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the

fiscal year (or other acoounting pariod)
covered by the proposal. plan, or other
computation,

24 CFR Sublitle A (4~1~11 Edition) -

TERMINATION AND ENFORCIMBENT

84,80 Purpose of termination and en-
forcement,
Sections 84.61 and 84.62 set forth un1~
form suspension, termination and en-
forcement prooedures,

§84,61 Termination,

(2) Awards may be terminated in -

whole or in part only Iif paragraphs
(a)(1), (a)2) or (a)@3) of this section
apply.

(1) By HUD, 11‘ 8 recipient materially
fails t0 comply with the terms and con-
ditions of an award, '

(2) By HUD with the consent of the
reciplent, in which oase the two parties
shall agree upon the termination con-
ditions, including the effective dete
and, in the onse of partial termination,
the portlon to be terminated.

(8) By the rscipient upon sending to
HUD written notification setting forth
the reasons for such terminetion, the
offootive ‘date, and, in the case of par-
tial terminetion, the porfion to be ter-
minated, However, if HUD detsrmines
in the onse of partial termination that
the reduced or modified portion of the
grant will not acoomplish the purposes
for whioh the grant was made, it may
terminate the grent in its entirety
under either paregraphs (a)(1) or (a)(2)
of this geotion.

() If costs are allowed under an
award, the responsibilities of the re-
oipient referred to in §84.71(a), inolud-
ing those for property mansgement as
applicehle, shall be considered in the
términation of the awaxd, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate,

§84.62 Lnforcement,

(a) Remedies for noncompliance, If a re-
oiplent meterially falls to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, applioation, or
notice of award, HUD may, in addition
to imposing any of the special ocondi-
tions outlined in §84.14, take one or
more of the following asbions, as appro-
priate in the oiroumst&noes .
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(1) Temporavily withhold oash pay-
ments pending correotion of the defi-
ciency by the recipient or moxe severs
enforoement action hy HUD,

(2) Disallow (that is, deny both use-of

funds and any applicable matching.

eredit for) all or part of the cost of the
activity or action not in complianoce.’

{8) Wholly or partly suspend or ter-’

minate the current award,

(4) Withhold further awards for the

project ox program,

(6) Take other remedies that mey be
legally available,

(b) Hearings and appeals. In taking an
enforcement action, HUD shall provide
the reocipient an opportunity for hear-
ing, appeal, or other administrative
procesding to whioh the recipient is en-
titled under any statute or regulation
applicable to the action involved,

(o) Effects of suspension ond termi-
nation. Oosts of a recipient resulting
from obligations inowrred by the re-
cipient during & suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes

them in the notice of suspension or tiex-
minetion or subsequently. -Other recipl-
ent costs during suspension or after
terminetion which are neosessary and
not reasonably avoidakle are allowable
if paragraphs (o)1) and (0)(2)"of this
section apply.

(1) The costs result from obligations

- which were properly incurred by the re-
oiplent befors the effeotive date of pus-

pension or terminetion, ave not in an-
ticipation of it, and in the oase of a ter-
mination, are nonocanocellable.

(%) The ocosts would be allowable if

- the award were not suspended or ex-

pired normally at the end of the fund-
ing period in which the termination
talces effeot, .

(4) Relotionship to debamnent ond sus-
pension, The enforcement remedies
identified in this seotion, including
suspension ahd termination, do not
preclude & reciplent from being subject
to debarment and suspension ,under
HUD's regulations at 2 OFR part 2424
(see §84.13).

[60 FR. 47011, Sept, 13, 1884, as amemled at 12
TR 73493, Deo. 27, 201)7]

- §84.72

8ubparl D—Afler-the-Award
'Requirements

§84.70 Purpose.

Seotions 8471 through 84 73 contain
olopeout procedures and other proce-
dures Tor subsequent disallowa,noes and
adjustments,

§84.71 Closeout procedures.

(a) Reoipients shall submit, within 80
oalendar days after the date of comple-

tion of .the award, all finanocial, per-.

formance, and other reports as 1equired
by the terms and oconditions of the
sward, HUD may adprove oxtensions
when reguested by the recipient.

(b) Unless HUD authorizes an exten-
sion, a recipient shall lguidate all ob-
ligations inourred under the award not
later than 80 calendar days after the
funding period or the date of comple-
tion a5 speoified in the terms and oon-
giitions of the award or in HUD instruo-

ons,

(¢) HUD shall make prompt payments -

t0 & recipient for aliowable reimburs-
able costs under the award being; olosed

out.
(d) The reoipient shall promptly 18-

fund any halanoces of unobligated cash -

that HUD has advanoced or paid and
that is not authorized to bs retained by
the reciplent for use in other projects.

OMB Ciroular A-128 governs unreturned
amounts that become delinguent debts,

o) When authorized by the terms and
conditions of the award, HUD sghall
make & settlement for any wpward or
downward adjustrments to-the Federal
share of costs after oloseout reports are
racedved,

(f) The veoipient shall aooount for

any real and personel property ac-
guired with Federal funds or recelved
from the Federal Government in ac-
cordance with §§84,81 through 84.97,

(2) In the event a final audit has not -

been performed prior to the closeout of

an award, HUD shall retain the right to-

recover an appropriate amouni after
fully oonsidering the recommendations
on disallowed costs resulting n'om the
final audit

§84.72 Su'bseqnent adjustments and
continulng responsibilities,

(a) 'Tlie closeout of an award does not
affeot any of the following.

“am

[}
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§84.73

(1) The right of BUD to disellow costs -

and recover. funds on the basis of a
later audit or other review.

(2) The obligation of the reoipient to
return any fhunds due as a result of
later refunds, corrections, or other
transaotions,

(8) Audit requirements in §84.26.

(4) Properby management require-
ments in §§84,31 through 84,37,

; (6) Records retention as required in
84,63,

(b) After oloseout of an award, a rela-
tionship oveated under an award may
be modified or ended in whole or in
. part with the corisent of HUD and the
reciplent, provided the responsibilities
of the reciplent referred to in §84,78(a),
inoluding thoss for property manage-
ment as applionble, are considered and
‘provisions made for continuing respon-
sibilities of the reoipiemz ag appro-
priate,

$84.78 Collection of amounts due,

(&) Any funds paid to a reolplient in
excess of the amount to which the re-
olpient is finally determined to be enti-
tled under the terms and oonditions of
the sward constitute a debt to the Fed-
ere)l Government, I not paid within a

. réasonable perfod after the demend for

payment, HUD may reduce the debt by
paragraphs (a)1), (2)(2) or (a)(3) of this
seotion,

(1) Making an administrative offsst
againet other requests for relmburse-
.ments,

(2) Withholding advance payments
otherwise due to the recipient,

(8) Taking other uot.ipn permitted by
statute.

(b) Exoept as otherwise provided by .

law, HUD shall charge inbtersst on an
overdue debt in accordance with 4 OFR
Chapter I, “Federal Olaims Collection
Standards. b

ubpart E—Use of Lump Sum
Grants

$84,80 Conditions for wuse of Lum)
Sum (fized price or fixed amoun
grants.

(a) Hends of awarding aotivities
(HA As) shall determine and publish the
funding arrangement for award pro-
grams having e published program reg-
ulation or Notice of Funding Avail-

S

_seling unit),

24 CFR Subtille A (4-1-11 Ediition)

abllity, For other awards, discrebion
may be provided. to Grant Officers to
determine the funding arrangement on
s transaction basis, In such oases,
Grant Officers shall doournent the basis
for pelection of thé funding arrange-

* ment in the negotiation recoxd, Appro-

priate consideration to fixed amount
(lump sum) awards shell be made if one
or more of the fol]owing oonditions are
present;:

(1) The HUD funding amount s defi-
nitely less than the total actuel cost of
the projeot,

(2) The HUD funding amount does not

_exoceed $100,000 or the small purchass

threshold fixed at 41 U.8.C. 408 (11),
whiohever is greater,

(3) The project scope is very speoific
and adeguate cos}, historiocal, or unit
pricing date is avajlable to establish a
fixed amount award with assurance
thaet the recipient will realize no inore-
ment above actnal cost,

(b) [Reserved]

£84,81 Definition,

(a) A lump sum award ig an award for
& predetermined amount, as set forth
in-the grant agreement, which amount
does not vary with the amount of the
recipient's actual incurred costs, Under
this type of award, HUD -does not pay
the recipient for ity incurred oosts but
rather for completing ocertein defined
events in the work or achievement of
some other well-defined milestons,
Some of the ways in whioch the grant
amount may be paid ‘are, but are not
limited to:

(1) In several partial payments, the
aemount of each agreed upon in ad-
vance, and the ‘‘milestone’ or event
triggering the payment also agreed
upon in advance, and gt forth in the
grant;

(2) On a unit price basis, for a deﬁned
unit or units (such as & housing coun-
at a defined price or
prioes, agreed to in advance of perform-
ance of the grant and set forth in the

grant; ox,

(8) In one payment at grant comple-
tion,

(b) The key distinction between a
lump sum and a ocost reimbursement
grant is the lack of o direot relation-
ship between the costs inourred by the
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reoiplent and the amount paid by HUD
in t.he lump sum arrangement,

§ 84, 82 Provisions applicable only 1o
lump sum grants.

* In pddition to the provisions of this

pubpart B, pubparts A end B of this

part apply to lump sum grants,

(a) Financial and program: manage-
ment, Paragraphs (b) through (e) of this
seotion presoribe standsrds for finan-
oial management systems, methods for
.meXing payments, budget revision ap-
provals, and making audits,

(b) Stundards for financtal manogement
systems. (1) Réoords that identify ade-
guately the sourde and applioation of
funds for federally-sponsored activities
are required. Thepe records shall oon-
tain information pertaining to Federal

awards, authorizations, obligations,
unob]igatea belances, agsets, outlays,
income and interest.

(%) Bffsctive oontrol over and ac-
coumtability for all funds, property and
other assets &re required Reoiplents
shell adequately safoguard all such as-
sets and assure they are used solely for
suthorized purposes.

(8) Comparison of outlays wh;h budg-
ot amounts for each award is required,
Whenever appropriate, finanocial infor-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the reciplent, HUD, at its disoretion,
may require sdsquate bonding and ‘in-
surance if the bonding and insurance
requivements of the redipient are not
deemed adequate to protect the inter-
est of the Federal Government,

(6) HUD may raquire adequa,te Hdel-
ity bond coverage wherse the recipient
. laoks suffivient coverage to protect the
Federal Government’s interest.

(8) Where honds ars required in the
situations desoribed ahove, the bonds
shall be obtained from ecompanies hold-
ing certificates of authority as acoept-
_able sureties, as presoribed in 81 OFR
part 228, “Surety Companies Doing
Business with the United States.”

(¢) Payment, (1) The standard gov-

erning the use of banks and other insti-
tutions as depositories of funds afd-
vanced under awards is, HUD shall not
vequire separate deposibory accounts
for funds m ovided to a reoipient or es-

584.82

tablish any eligibility requirements for
depositories for funds provided to a xe-
ciplent, However, recipients must bhe
able to account for the receipt, obliga-
fion and expenditure of funds.

-(8) Consistent with the national gonl
of expanding the opportunities for
women-bwned and minority-owned
business enterprises, reoipients shall be
encouraged to use women-owhed and
minority-owned banks (2 bank which is
owned at Jeast 50 percent by women or
minority group members),

(4) Revision of budget and program
plans, (1) The budget plan is the finan-
cial sxpression of the project or pro-
gram as approved during the award
prooess, It may include either the Fed-

- eral and non-Federal share, or only the

Federal share, depending wupon HUD re-
guirements, It shall hs related to per-
formance for program evaluation pur-

" poses whenever appropriste,

(2) Recipients are required to reporb
deviations from program plans, and re-
guest prior approvals for budget and
progrem plen rev:sions, in acoordanoce
with this section.,

- (8) For nonoonsbruction awards, re-
oipients shall request prior approvals
from HUD for one or more of the fol-

“lowing program or budget related rea-
© BON8,

(i) Change in the soope or the. objao-
tive of the projeot or program (even if.
there is no associated budget revision

‘requiring prior written approval).

(1) ‘The need for additionel Federal
funding, -

(ii1) Unless desoribed in the applica~
tion and funded 4n the approved
swards, the subaward, transfer or con-
tracting out of any work uunder an
award, This provision does not apply to
the purchase of supplies, material,
squipment or general support services,

(4) No other prior approval reguire-

‘ments for specific items may be im-

posed ‘unlegs o deviation has been ap-
proved by OMB.

(6) Bxcept for requirements listed in
paragraphs (@)(8)(1) and ()(8)(11) of this
section, HUD is autborized, at lts op-
tion, to waive cost-related and admin-
istrative prior written e,pprovals Te-
guired by Cireulsr A-110 and OMB Cir-
pulars A-21 and A-122. Such weaivers
may includs authorizing reciplents o
do any one or more of the following,
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) Initiate a one-time extension of
the expiration date of the award of up
to 12 monthe uniess one or more of the
following oonditions apply. For one-
time extensions, the reoipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at lenst 10 days befors the expira-
tion date speoified in the award. This
aotion may be talten unless:

(A) The terms and oonditions of
award prohibit the extension,

(B) The extension requires: additional
Federal funds,

(C) 'The extension ‘involves any
ohange, in the approved objectives or
soops of the project,

(6) For consiruovion awards, recipl-
ents shell reguest prior written ap-
proyal promptly from HUD for budget
revisions whenever paragraphs (d)6){d)
or (d)(6)(i1) of this seotion apply.

(1) The revision results from changes

.in the scope or the objective of the

projeot or program.
(i) 'The need arises for additional
Federal funds to completé the projeot,
(7) No other prior approval reguire-

- ments for speoific items may be im-~

posed nnless a deviation hes been ap-
proved by OMB,. .

(8)- When HUD ma,kea an awerd that
provides support for both construotion
and nonconstruction work, HUD may

require the recipient to request prior

approval from HUD before making any
fund or budget transfers between the
two types of work gupported,

(8) Non-Federal audits. (1) Recipients
end subrecipients that are institutions
of higher ednoation or other non-profit
organizations (including hospitals)
shall be subject to the aundit require-
ments oontained in the Bingle Audit
Aot Amendments of 1986 (31 U.8.0, 7601-
7507) and revised OMB Cironlar A-138,
vAndits of States, Looal Governmenta,
and Non-Profit Organizetions.” . -

1) Non-profit organizetions subject
to regulations in the part 200 and part
800 sories of this bitle which receive

awards subject to part 84 shall comply

with the andit requirements of revised
OMB COiroular A-183, “'Audits of States,
Liooal Governrnents, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit’ organization is the mort-

_ gagor or owner (as these terms are. de-

ﬁned 1n the regulations in the part 200

24 CFR Sublilie A (4~i=11 Edition)

and part 800 series) and not & related or
affilinted organization or entity,

(i1) [Regerved]

(2) State and lpca] governments shall

be subjeot to the andit requirements
contained in the Bingle Audit Act
Amendments of 199 (31 U.8.C, 7501~
7507) end revised OMB Olroular A-138,
sAndits of 8tates, Loocal Governments,
and Non-Profit Organizetions."
. (8) Por-profit hospitals not oovered
by the audit provisions of revised OMB
Olroular A-183 shall be subject to the
andit requirements of the Federal
awarding agencies, -

(4) Jommerotal organizations shall be
subject to the audit requirements of
HUD or the prime reoipient as inocor-
porated into the award document,

(50 TR 47011, Sept. 13, 1694, as amended at 62
FR 61617, Nov. 10, 108 75 FR 41000, July 15,
010)

§84,88 Property standards,

(a) Purpose of property standards.
Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning meanagement and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
projeot supported by & Federal award,
HUD shall require recipients to observe
thess standards under awards and shall
not 4impose additional requirements,
unless specifioally required by Federal
statute. The recipient may use its own
property management standards and
proosdures provided it observes the

" provisions of paragraphs (b) through (g)

of this pection, .

(b) Insurance coverage, Reoipients
shall, at a minimum, provide the eguiv-
alent; insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property
owned by the rsciplent, Federally-
owned property need not be insured un-
less required by the terms and condi-

tions of the. award.

(¢) Real property, HUD presoribes the
following reguirements for rescipients

conoerning the use and disposition of

real property acquired in whole or in
part under awards;
(1) Title to real property shall vest in

. the recipient subject to the condition

‘that the recipient shell use the real
property for the authorized purpose of
the project as long 08 it is needed a,nd
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ghall not exowmber the property with-

" out dpproval of HUD,

(2) The racipient shall obtain written
approval by HUD for the use &f real
property in other federally-sponsored
projects when the reoipfent determines
that the property is no longer needed
for the pwrpose of the original project.
Use in other projects shall be limited
to those wunder federally-sponsored
projects (1.e,, awards) or programs that

heve purposes consgistent with those

suthorized for support by HUD,
(d) Federally-owned and exemplt prop-
erty—(1)" Federally-owned property—(i)

Titie to- federally-owned property remains

vested in the Federal Government. Recipi»

ents shall submit annually an inven-

tory -listing of federally-owned prop-
erty in their custody .to HUD. Upon
completion of the award or when the
property is mo longer needed, the re-
oiplent shall report the property to
HUD for farther HUD utilization.

(i) If HUD has no further need for
the property, it shall be declared excess
ahd reported to the General Bervices
Adminigtration, unless HUD has statu-
tory anthority to dispose of the prop-
erty by alternative methods (e.g,, the
authority provided by the Federal
Technology Transfer Act (16 U.8.C. 8710
(I) to donate research eguipraoent to
sduoational and non-profit organiza-
tions in acoordance with B.0O, 12821,
“Improving Mathematios and Science
Fduoation in Bupport of the Nabional
Hduoatioh Goals.') Appropriate . in-
struoctions shall be issued to the recipi-
ent by HUD. ]

(2) Exempt property. When statutory
authority exists, HUD has the opbion
to vest title to property acduired with
Federal funds in the reciplent without
furthey obligation to the ¥ederal Gov-
ernment and under oconditions HUD

.oconsiders appropriate, Suoh propérty is

“exempt property.'” Should HUD not
oetablish conditions, title to exempt
property upon aoguisition shall vest in
the reoipient without further obliga-
tion to the Federal Government.

(8) Equipment. (1) Title to equipment
aoquived by a recipient with Pederal
funds shall vest in the recipient, sub-
Jeot to conditions of this ssotion.

(2) The recipient. shall use the equip-
ment in the  project or priogram for

‘whioh it was aoquired as Jong as nesd-

§84.83

sd, whether or not the project or pro-

gram continues to be supported by Fed-
erpl funds and shall not encumber the

eguipment without approval of HUD, .
When the equipment is no longer need-
ed for the ofiginal project or program,
the reoiplent shall use the eguipment

- in connection with its other federally-

sponsored aotivities, in the following
order of priority:

(1) Activities sponsored by HUD
whioh funded the original projest; then

(ii) Aotivities sponsored by other
Federal awarding agenoies,

(8) During the time thet sguipment is
used on the projest or prograrn for

~which it was acquired, the recipient

shall make it available for usgs on other
projects or programe if such other use
will not interfere with the work on the
projeot or program for which the equip-
ment was, originally aoquired, First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that finanoed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen--
oles, I the equipment is owned by the
Federal Government, use on other ao-
tivities not sponsored by the Federal *
Government shall be permissible if an-
thoriged by HUD,

(4) The recipient's property mansage-
ment stendards for equipment aocguired
with Pefieral funds and federally-owned
equipment shall inciude all of the fol-
lowing, . =~ . .

(1) Equipment records shall be main-
tained acourately and shall include the
following information,

(A) A desoription of the equipment.

(B) Manufapburer's serial nnmber,
model number, Federal stock number,
national stook numbey, or other identi-
fioation number, : ’

(O Source of the equipment, includ-
ing the award number. -

(D) Whether title vests in the recipl-
ent or the Pederal Government. .

(®) Aoquisition date (or date xe-
ceived, i the equipment was furnished
by the Federal Governmment) and ocost.

(F) Looption and ocondition of the
equipment end the date the informa~
tion was reported. o

- (1) Bquipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership. '
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(i) A physical inventory of equip-
ment shall bs talken and the results
reconociled with the equipment records
ot lenat onoe every two years, Any dif-
ferences between duantities deter-
mined by the physical inspection and
those shown in the acpounting records
shall be investigated fo determine the
opuses of the difference, The reoipient
shall, in oonneobtion with the inven~
tory, verify the existence, ourrent ubi-
Hzation, and oontinued need for the
squipment, ) :

(v) A control system shall be in ef-
feot to insure adeduate safeguerds to
prevent loss, damage, or theft of .the
equipment. Any loss, damage, or theft
of squipment shall be investigated and
fully dooumented; if the equipment was
owned by the IMederal Government, the
recipient ghall promptly notify HUD.

(v) Adequate maintenanocs proocedures
shall be implementsd o keep the
squipmetit in good condition.

(5) BUD msay reserve the right to
tranefer the title to the Federal Gov-
ernment or t0 & third party named by
the Pederal Government when such
third party is otherwise eligible under
existing statutes, Such transfer shall

“be subject to the following standards,

(1) The equipment shell be appro-
priately identified in the award or oth-
orwise made known to the recipient in
writing,

(1) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
aoguired with grant funds and feder-
ally-owned eguipment, If HUD fails to
issue disposition instructions within
the 120 ocalendar day period, the recipi-
ent shell spply the standards of this
section, as appropriate,

(111) When HUD exercises its right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned equipment,

() Intangible property. (1) The recipi-
ent may oopyright any work that is
subjeot to ocopyright and was devel-
oped, or for which ownerghip was pur-
ohased, under an award., HUD reserves
a royalty-fres, nonexolusive and irrey-
oocable right to reproduce, publish, or
otherwise use the work for Federal pur~
poses, and tq authorize others to do so.

24 CFR Subiilie A (4-1-11 Edition)

(2) Recipients are subject to applice-
ble regulations’ governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce ab 87 OFR part 401,
YRights to Inventions Made by Non-
profit Orgenigations and Bmell Busi-
ness Firms Under Government Grants,
Oontracts and Oooperative Agree-
ments,”

(8) Unlese waived by HUD, the Fed-
era) Government has the right to para-
g‘raphs (D(3)(1) and (H)(3)(11) of this sec-
tion,

" (1) Obtain, reproduoe, publish or obh-
erwine use the date first produced
urider an award, .

.(i1) Authorize others to receive, re-
protiuce, publish, or otherwise use such
dats for Federal purposes,

(4) Title to intangible property and
debb instruments aoguired under an
award or subaward vests npon acguisi-
tion in the reoipient, The reocipient
shall use thét property for the origi-
nally-anthorized purpose,

(g) Property trust relatlonship, Real
property, eguipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the recipient

"ag trustee for the benefiolaries of the

project or progrem under which the
property was acquired or improved,
HUD may reguire recipients to record
liens or other appropriate notices of
reocord to indicate thet personal or real
property bas been acquired or improved
with Federal funds and that use and
disposition oconditions apply to  the
property.

§84,84 Proourement standards.

(a) Purpose of procurement standards.
Peragrephs. (b) through (1) of this seo-
tion set forth stendards for use by re-
cipients in establishing prooedures for
the proourement of supplies and other
expendable property, equipment, real
property and other services with Fed-
erel funds. These standards are fur-
nished to emsure that such materials
and services are obtained in an effec-
tive manner and in oompliance with
the provisions of appliosble Federal
statubtes and exeoutive orders, No addi-
tional -proourement standards or -re-
quirements shall be imposed by HUD
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upon, recipients, wnless specifioally re-
quired by Federal statute or exeonbive
order or approved by OMB,

()  Reciplent  responsibilitfes, The
standards contained in this seotion do
not relieve the reoipient of the oon-
tractual responsibilities arising under
its oontraot(s). The reoipient is the re-
sponsible authority, without recoursge
to HUD, regarding the settlement and
sabisfaotion of all contractuel and ad-
ministrative issues arising out of pro-
owrements entered into in support of
an award or other agreement, This in-
oludes disputes, olaims, protests of
award, sonroe evaluation or other mat-
ters of a contrastual nature, Matters
oconeerning violation of statute are tio
be referred to such Pederal, State or

. locel anthority as may have proper ju-
risdiction,

(e) Codes of conduct, The recipient
ghall meintain written standards of
conduot governing the performence of
its employess engaged in the award and
administration of ocontracts, No em-
ployed, officer, or agent shall partiol-
pate in the seleotion, award, or admin-
istration of a ocontract supported by
PFederal funds if a real or apparent con-
fliet of interest wowld be involved.
Buch & conflict would erise when the
employes, officer, or agent, any mem-
ber of his or her immediate family, his
or ‘her partner, or an organization
which employs or.is about to employ
any of the parties indicated hersin, has
a finanocial or other interest in the firm
seleotied foy an award, The offieers, em-
ployees, and agents of the reoibient
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary
value from ocontractors, or parbies to
subagreements, However, réocipients
may set standards for sitnations in
which the financial interest is not sub-
stantial or the gift is an unsolicited
item of nominal value, The standerds
of oonduct shell provide for disoipli-
nary ‘aobions to bs applied for viola-
tions of such standavds by officers, em-
ployees, or agents of the recipient,

(d) Competition, AIl Yproowrement
transactions ‘shall be conducted in &
menner to provide, to the maximum
extent praoticnl, open and fres com-
petition, The reoipient shall bs alert to
organizationsl confliots of interest as
well as noncompetitive practices

§84.84

smong . contragtors that may restriot
or eliminate competbition or otherwise
restrain trade. In order to ensurs objeo-
tive contraotor performancs and elimi-
nate unfair competitive advantage,
contractors that develop or draft speci-
fications, requirements, statements of
work, invitations for bids and/or re-
qguests for proposals shall be excluded
from compeling for such proourements.
Awards shall bs mede to the bidder or
oifferor whose bid or offer is responsive
to the solicitation and is most advan-
tageous to the reciplent, price, quality
and other factors oonsidered. The other
faotors shall inoclude the bldder's or
offeror's compliance with Section 8 of
the Housing and Urban Development
Act of 1888 (12 U.8.C. 1701u), hereafter
referred, to as ‘'Seotion 8.” Section 8
provides that, to the gremtest extent
feasible, and consistent with existing
Federal, State, and looal laws, and reg-
nlations, sconomio opportunities gen-
ereted by certain HUD finanoial assist-
ance shall be divected to low- and very
low-ilncoms.persons, Solicitations shall
clearly set forth all requivements that
the bidder or offeror shall fulfill In
order for the bid or offer to be evalu-

‘wbed by the recipient. Any and all bids

or offers may be rejected when it is in
the reciplent’s interest to do so, *

(e) Procurement procedures. (1) All re-
cipients phall establish written. pro-
ourement prooedures, These procedures
shell provide for, at a minimum, that
paragraphs (e)(1)d), (e and
(e)(1)(iii) of this section apply.

(1) Reoipients avold purchaging un-
neocessary items,

(ii) Where appropriate, an analysis is
meade of lease ahd Dpurchase alter-
natives to determins which would be
the most economical and practical pro-
curement for the recipient.

(111) Solleitations for goods and serv-
ioes provide for all of the following.,

(A)-A clear and acowrate desoription

of the technical requirements for the
material, product oy servios 0 be pro-
onred, In ocompetitive proourements,
such a desoription shall not contain
fentures which unduly restriot com-
petition.. o :
v (B) Requirements which the biddex/
offeror must fnlfill and all other fac-
tors to be used in evaeluating bids or
‘proyosals. ‘
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(0) A desoription, whenever prao-
tioable, of technical reguirements in
terms of funotions to be performed ox
performanoe reguired, including the
range of avosptable characteristios or
minimum acoeptable standards.

(D) The specific features of ‘‘brand
name or equel’ desoriptions thet bid-
ders are required to meet when such
1tems are inoluded in the solioitation,

() The aocceptance, to the extent
practicable and economioally feasible,
of products and servicss dimensioned in
the metric system of measurement,

(7)) Preference, to the extent brac-
tioable and econcmioplly feasible, for
produots and services that oconserve
natura} resouvces and proteot the envi-
ronment and are enexgy éfflcient,

(2) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-

sible, Recipients of Federal awards

shall take all of the following steps to
further this goal,
(1) Ensure that small businesses, mi-

nority-owned firmeg, and women's busi-

ness enterprises are used to the fullest
extent practicable, .
(1) Msake information on forth-
coming opportunities avelleble and ar-
renge time frames for purchases and
conbracts to encourage and facilitate
participation by small businesses, mi-
nority-owned firms, and women's husi-
ness enterprises,
" (ii1) Oonsider in thevontract process
whether firms ocompeting for larger
contracts intend to suboonbrasct with

small  businesses, minority-owned
firms, and women’s business enter-
prises,

(iv) Encourage contraoting with oon-
sortiums of small businesses, minority-
owned firms and women's business en-
torprises when a contract is teo large
for one of these firms to handle individ-
unally. .

(v) Use the services and assistance, ag
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’'s Minor-
ity Businegs Development Agenoy in
the solloitation and ~utilization of
smgll businesses, minority-owned firms

_and women's business enterprises. . .
. (8) The type of proouring instruments
used (e.g., fixed price contracts, cost

24 CFR Subfitie A (4-1-11 Eciition)

reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the partionlar pro-
ourement and for promoting the best
interest of the progrem or project in- .
volved, The ‘‘cost~plus-a~percentage-of-
cost" or “‘percentage of construction
ocost' methods of contracting shall not
be used, : ‘
(4) Contraocts gshall be made only with
responsible contractors who .possess

the potential ability to perform suc-
_cessfully under the terms and condi-

tions of the proposed procurement,
Consideration shall be given %o such
mattors as contractor integrity; oom-~
plisnce with public policy, including,
where applicable, Sectlon 3 of the
Housing and Urben Development Aot of
1968 (12 U.8.C. 170iu); record of past
performence; and financial and tech-
nical resouroes or acoessibility to other
necessary resources. In ocerbain oir-
cumstances, contracts with certain

‘parties are restricted, as set forth at 2

OFR part 2424, :

(6) Recipients shall, on request, make
available for the Federal awarding
agency, pre-awerd review and proours-

ment doouments, such as requests for

" proposals or invitations for bids, inde-

pondent cost estimates, ete., when any
of the following conditione apply.

(1) A recipient’s procursment proce-
dures or operation fails to comply with
the proourement stendards in HUD's
implementation of Oireular A-110,

(i) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 T.B.C. 408 (11),
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation,

(111) The proourement, which is ex-
peoted to0 exoeed the small purchase
threshold, speocifies & ‘‘brand name’
produot, - .

(iv) The proposed award over the
small purchase threshold is to be
awarded to other then the apparent
low bidder under » sealed bid prooure-
ment. - .

(v) A proposed oontract modification
changes the soope of a contraoct or in- -
oreases the comtract amount by more
than the amount of the small purchase
threshold, .
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(f) Oost and price analysis, Some form
of cost or price analysis shall be made
and dooumented in the procurement
files in connection with every procure-
ment aotion, Price analysis may be ac-
coomplished in various ways, including
the comparison of price guotations sub-
mitted, market prices and similar indi-
ola, together with disoounts, Oost anal-
ysls I8 the review and evaluation of
each element of cost to determine rea-
sonableness, allooability and allow-
ability.

() Praaurement reoords. Proourement
records and files for purchiases in ex-
cess of the small purchase threshold
shall include the following at 2 min-
imum:

(1) Basis for contractor selection;

(2) Justification for lack of competi-
tion when ocompstitive bids or offers
ave not obtsined; and

(8) Basis for awa.rd oost or price.

(h) Contract administration, A system
for contract administration shall be
maintained t0 ensure contractor con-
formance with the terms, conditions
and speocifications of the oontract and
to ensure adequate and timely follow
up of all purchases, Reocipients Shall
evaluate contractor performance and
dooument, as appropriate, whether con-
traotors have et the terms, condi-
tions and specifications of the con-
tract, -

). Oonhact provisions, The reoipient
shall include, 1n addition to provisions
to define s sound and complete agres-
ment, the followlng provisions in all
oontracts, The following provisions
shall also be applied to subcontraocks.

(1) Contraote in excess of the small
purchase’ threshold shell contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
8 oontractor- violates or breaches the
contraot terms, and provide for such
remedial aotions as may be appro-
priate,

(2) A1l contraocts in excess of the
small purchase threshold shall contain

suitable mrovisions for termination by
the recipient, including the manner by .

which temnination shall be effected
and the basis for settlement. In' addi-
. bion, suoh ocontracts shall desoribe con-
ditions wnder which the contract mey
be terminated for default as well as

§64.84

--oonditions where the contract may be

terminated beoause of cirowmstanoss
beyond the control of the contractor.

(8) Bxoept as otherwise required by -

ptatute, an award that requires the
oontracting (or suboontracting) ifor
construction or facility improvements
shall provide for the recipient to follow
its owh requirements relating to bid
gusrantees, performence bonds, and
payment bonds uniess the construction
ocontract or suboontract exoceeds
$100,000. For those ocontracts. or sub-

- contracts exoesding $100,000, HUD may

acoept the bonding policy.and reguire-
ments of the recipient, provided HUD
has made a detiermination that the
Federal Government's intersst is ade-
guately protected. If suoh a determina-~
tion. has not beon made, the minimum
requirements shall be as follows:

(i) A bid guarantes from each bidder
egulvalent to five percent of the bid
prios, The ‘'pbid gusrantee” shall con-
sist of a firmn commitment suoh as a
bid bond, certified check, or other ne-
gotiable instrument aoccompanying a
bid as assurance that the bidder shall,
upon aoceptance of his bid, execute
such contractual doscuments as mey be
required within the time speoified.

.11 A yerformance bond on the part

" of the contractor for 100 percent of the

contract price, A “‘performance bond*
is one exeouted in comnection with o
contract to seoure fulfillment of all the
contractor’'s obligations under such

, contract.,

(iii) A payment bond on the part of
the ocontractor for 100 percent of the
contract price. A ‘‘payment hond" is
one exeouted in connection with g con-
traot t0 assure payment as required by
statute of all persons supplying labor
and meteris]l in the exeoution of the
worle provided for in the contract.

. (iv) Where bonds arve required in the
situations desoribed herein, the bonds
shell be obtained from companies hold-
ing certificates of authority as acoept-

.able suwreties pursuant to 81 OFR part

223, “Surety Companies Doing Business
with the United States,"

(4) All negotiated contraocts (exospt
those for less than the small purchase
threshold) awarded by reciplents shall
inolude & provision to the effeot that
the recipien, HUD, the Comptroller
Greneral of the United States, or any of
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§84.85

thelr Auly authorized representatives,

shall have access to any books, doou-
ments, papers and.records of the oon-
tractor which are directly pertinent to
& speoific program for the purpose of
melking audits, examinations, excerpts
and transeriptions,

(5) All oontraocts, inoluding small pur-
ohases, awarded by recipients and their
contractors shell contain the prooure-
ment provisions of appendix A to this
rule, as applioabls,

{5} PR 47011, Sept« 13, 1004, as amended at 72
IFR.'IMDZ. Deo 21, 2007)

§84,.86 Reports and reeords.

(a) Purpose - of reports and records.
Paragraphs (b) and (o) of this seotion
sot, forth the procedures for monitoring
and reporting on the recipient’s finan-
ofal and program performance and the
necessary standard reporting forms.
They also set forth record retentdon re-
quirements.

(b) Monitoring and reporting program
performance. (1) Reolpients are respon-
gible for managing and monitoring
each projeot, program, subaward, funo-
tion or aotivity supported by the
award, Reolplents shall monitor sub-
awards to ensure subreoipients have
met the audit recquirements as delin-
eated in §84.82(e).

(2) The Foderal awarding agency
shell presoribe the frequency with
which the performance reports shall be
submitted. Bxcept a8 provided in para-
graph (b)(6) of this seotion, ‘perform-
ance reports shall not be required more
frequently than quarterly or less fre-
guently than annually, Annuel reports
shall be'due 90 calendar days after the
grant year; quarterly or semi-annual
reports shall be due 80 days affer the
reporting period, The Federal awarding
agenoy inay require apmuel reports be-
fore the anniversary detes of multiple
year awards in lien of these require-
ments, The final performanoe reports
are due 90 oalendar deys aftor the expl-
ration or termination of the award,

(8) It inappropriate, s final technionl
or performance réport shell not be re-
quired after completion of the project.

(4) When required, performence re-
ports shall generally contain, for each
award, brief information on ‘gach of the
following.

486

24 CFR Subtitie A (4-1-11 Edition)

(1) A comparison of aotuel accom-
plishments with the goals and objec-
tives established for the 'period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative deta
should be related to cost date for com-
putation of unit costs.

(1) Resnsons -why established goals
were not met, if appropriate.

(b) Recipients sheall not be required to
submit more than the original and two
coples of performanoce reports,

(6) Rooipients ghall immediately no-
tify HUD of developments that have a
gignificant impeot on the award-sup-
ported aotivities, Also, notification
shall be given in the case of problems,
delays, or adverss oonditions which
materially impair the ability to meet
the objeotives of the award, This notifi-
cation shall include a statement of the
action taken or contemplated, and any
a.issista,nce needed to resolve the situa-
tion,

(7) HUD mey make pite visits, as
needed.

(8) HUD shall comply with olearance
requirements of b OFR paxt 1820 when
rogquesting performance data. from re-
oipients.

(0) Retention and asvess requirements
for records, (1) This paragraph (o) sets
forth requirements for resord retention
and acoess to records for awards to re-
oiplents, Federal awarding agenocies
shall not impose any other record re-
tontion or aooess requirements upon
reciplents,

(2) Finanocial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be reteined for e period of thres
years from the date of submission of
the final expenditure report or, for
awards thet ars renewed duarterly or

‘annuelly, from the date of the submis-

slon of the guavrberly or annval finan-
oial report, as suthorized by HUD, The
only exceptions are the following.

(1) I any litigation, claim, or audit is
started befors the expiration of the 3-
yvear period, the records shall be re-
tained until all litigation, olsims or
audit findings Involving the records
ha;re been resolved and final a.ot.ion
taken,
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" (11) Records for rea)l property and
equipment aocqguired with Federal funds
shall be retained for 8 years after final
disposition,

(1i1) When reoords are transferred to
or maintained by the Federal awerding
agenoy, the 8-year retention require-
ment i& not applicable to the reciplent.

(8) Ooples of original records may be
substituted for the origina.l regords if
authorized by HUD,

(4) HUD shall request transfer of cer-
tain records to its oustody from recipi-
ents when it determines that the
' reoords possess long term retention
value, Howevey, in order to avold dupli-
cnte recordkeeping, HUD may make ar-
rangements for reoipients to retain any
records that are continuously needed
for joint uss,

(6) HUD, the Imspector General,
Opmptroller General of the United
States, or any of their duly anthorized
repregentatives, have the right of time-
ly and unrestrioted acoess to any
books, doouments, papers, or other
vecords of recipients that ave pertinent
to the awards, in order to make audits,
examinations, excerpts, transoripts and
oopies of snch documnents, This right
2180 Inoludes timely and reasonable ac-
oess to a reoiplent's personnel for the
pizrpose of interview and disoussion re-
lated to such doouments, The rights of
ao0e88 in this paregraph (o)(E) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained, '

(6) Unless reguired by statube, HUD
shell not place restriotions on recipi-
ents that limit public access to the
veoords of recipients that are pertinent
t0 an awbrd, except when HUD can
demonstrate that such records ghall be
‘kcept confidential and wowld have been
exempted from disolosure pursuant to
the Freedom of  Information. Act (b
U 8.0, 552) if the records had belonged

§84.86 Termination and enforcement,

(a) Termination. (1) Awards may be
terminated in whole or in part only if
paragraphs  (a)(1)(1), (a)QAXH), or
(a)(1)({il) of this section apply.

(i) By HUD, if a recipient materially
fails to oomply with the terms and oon-
ditions of an award.

§84.86

(1i) By HUD with the consent of the
recipient, in which cage the two parbies
shall agree upon the termination con-
ditions, including the effective date
and, in the onse of partial termination,
the portion to be terminated,

(i1i) By the recipient upon sending to
HUD written notification eetting forth
the reasons for suoh temmnination, the
effective date, and, in the oass of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the cass of partial termination that
the reduced or modified portion of the

grant will not accomplish the purposes -

for which the grant was made, it may
terminate the grant in its ehtbirety
under either paragraphs (a)(1)({i) or
(a)(1)(11) of this section,

(2) If oosts are allowed under an
award, the responsibilities of the re-
oipient referred to in §84.87(a)(1), in-
cluding those for property menagement
as spplioakle, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the reoipient after ter-
mination, as appropriate.

(3) I costs are allowed, the cost prin-
olples in §84.27 apply, even though the
award was made on a lwmp-sum basis,
‘Alternatively, & temminetion settle-
ment may be reached by prorvating the
grent amount against the perocentage
of complstion or by some other method
as determined by the Grant Offiosr, as
long as the method used results in an

_ equitable settlement to both parties.

(b) Enforcement—(1) Remedies for non-
compllance, If e reciplent materially
fails to comply with the terms and con-
ditions of an award, whether stated in
s Federal statute, regulation, assur-
anese, appliontion, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in

§84,14, take ons or more of the fol-

lowing aotions, as appropriate in the
oircumstances, ]

(1) Temporarily withhold oash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforoement action by HUD,

(11) Wholly or partly suspend or ter-
minate the ourrent award,

(1i1) Withhold further awards for the
project or program.

(iv) Take other remedies that may be
legally available,
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. (%) Hearings and appeals, In teking an
enforoement, action, HUD shall provids
the recipient an opportunity for hear-
ing, appeal, or other mdministrative
procseding to which the yeciplent is en~
titled under any statute or regulation
applioable $o the action involved,

(8) Bffects 'of suspension’ and dermi-
nation, Costs of & reoiplent resulting
from obligations inourred by the re-
oiplent during e suspension or after
termination of an award ars not allow-
able unlesg HUD expressly authorlzes
them in the notice of suspension or ter-
mination or subsequently, Other recipi-
ent oosts during suspension or.after
termination which are neosseary and
not reasonably avoldable are allowable
if paregraphs (0)@)(1) and (b)(B)(1) of
this section apply.

(1) The costs result from obligations ~

which were properly incurred by the re-
olpient befors the effective date of sus-
pension or termination, are not in an-
tlcipation of it, and in the oase of a ter-
mination, are noncancellable,

(11) The costs would be allowable if
the award were not suspended or ex-
pired normally ot the end of the fund-~
ing period in which the termination
talres effeot, .

(4) Relationship 1o debarment and sus-
pension, The enforcement remedies
ldentified in this section, inoluding
suspension and terminstion, do not
preclude g recipient from being subject
to debarment end suspénsion under
HUD's regulations at 2 OFR part 2424
(soe §84,13),

[68 FR 47011, Sept. 13, 1994, as dmendeﬂ ab 72
TR 713402, Deo, 27, 3007)

§84.87 Closeout - procedures, subse-
quent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Reoipients
shall submit, within 90 oalender days
after the dabte of completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the reoipient.

(2) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ao-
oordance with §§84.83(b) through (g).

24 CFR Subtitle A (4=1~11 Edition)

(b) Subseguent adfustments end con-
tinuing responsibilities, (1) The oloseout
of an award does not affect any of the
following: :

(1) Audit requirements in §84.36,

(ii) Property menagement require-
ments in §§84.83(h) through (g),
saslﬁslg Reocords retention as required in

(2) After oloseout of an gward, & rela-
tionship oreated wunder an award may
be modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the refponsibilities
of the reciplent are oonsidered and pro-
vislons made for continuing respon-
sibilities of the- recipient, as appro-
priate,

APPENDIX A TO PART 84—0ONTRAGT
PROVISIONS

All oontraots, awarded by a recipisnt in-
oluding small purchases, shall contain the
following pravisions as applicable:

. 1, Equal Employment Opportunfty—All oon-

tracts shall oonbain o provipion requiring
complianocs with .0, 11248, “Bgnal Bmploy-
ment Opportunity,” se smended by B.O,
11875, "Amending Bxeoutive Order 11246 Re-
lating to Bgual Bmployment Opportunity,"
and a8 supplemented by regulstions at 41
CIPR part 60, ‘‘Office of Federal Contrach
Oomplience Programs, Bqual Bmployment
Opportunity, Department of Lakor,'

2, Copeland "Anti-Kiokbaok Aot (18 U.S.C.
874 and 40 U.8,0, 2760)—A)l oontraots and sub-
grants in exoess of $2000 for oonstruotion or
repadr awarded by reciplents and subrecipi-
sntp shall inolude a proviston for compliance
with the Copeland '‘Anti-iokbaok™ Aot (18
U.8.0, 874), as supplemented by Department
of Liabor regulations (29 OFR part 8, '‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Iinanced in Whole or in
Parb by Loans or Grants from the United
Btates"), The Aot provides that each con-
traotor or subreoipient shail be prohibited
from induolng, by any means, any person
employed in the oonstruction, completion, or
ropair of public work, to glve up any part of
the compsensation to which he is otherwise
entitled, Thé reoipient shell report ali sus-
peoted or reported violations to BUD, *

. 8. Davis-Bacon Adt, as amended (40 U.S.C.
2760 o a-7)—When required by Federal pro-
gram legislation, nll construction contraots
awarded by the recipfents and subrecipients
of more than $2000 shel) include & provision
for compliance with the Davie-Bacon Aot (40
U.B.0, 2765 to a-T) and as supplemented by
Department of Labor regulations (20 OFR
part b, ‘‘Liabor Standerds Provisions Applioa-
ble to Contracts Governing Federally ' Fi-
nanoed and Aspisted Construction), Under
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this Act, contractors shall be reguired to pay
wages to laborers and meochanios ab a rate
not less than the minimum wages speoified
in' a wage determination made by the Bep-
retary - of Lebor, In eddition, contractors
shall be reguived to pay wages not less than
onee n waok: The reoipient shall place a oopy
of the ourrent prevailing wage detsrmination
isgned by the Department of Labpy in each
solioitation and the award of s contract ghall
be oonditioned upon the aoceptance of the
wage determination. The reoipient shall re-
port all suspeoted or reported violations to

4, Coniract-Work Hours and Safety Standards

Act (40 U,8,C, 327 through 333)—Where appli-
oable, all sontraots awarded by reofpients in
exoess of $3000 for oonstruotion contracts and
in exoess of $2500 for other contracts that in-
volve the employment of mechanios or lehor-
ers shall inolude -4 provision for oompliance
with Seotions 102 and 107 of the Oonbtract
Work Hours and Bafsty Standards Aot (40
U.8,0. 827-838), as supplemented by Depart-
ment of Labor regulations (20 OFR pavt b).
Upder Seotion 102 of the Aob, each oon-
traotor shall be reguired to oompute the
wages of every mechanic and laborer on the
basls of a ptandard worlkweek of 40 hours,
Work in exoess of the standard workwesk is
permissible provided that the worker is com-
pensatod ab p rate of not less than 1% times
the basio rabe of pay for all hours worksd in
ex0ess of 40 hours in the workwesk, Seotion
107 of the Aot is applioeble to' sonstruotion
work and provides that no labprer or me-
obanio -ghall be required to work in sur-
roundings or under Wworking oonditions
whioh are unsenitary, hazardous or dan-
gerous, These requivements do not apply to
the purohasss of supplies or materials or ar-
ticles ordinarily available on the open mar-
kat, or conbraots for transportation or trans-
mission of intelligenne, . .
" b. Rights th Invenilons Made Under o Con-
tract or Agreemeni—Oontracts or agresments
for the performance of experimentsl, devel-
opmental; oy vesearch work shal} provide for
the rights of the Federal Government and
the reoiplent in any vesulbing invention in
aooordance with 87 CF'R part 401, “Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under, Govern-
ment Grants, Oonbraots and Oooperative
Agreements,” and any implementing regula-
tlons iesued by HUD,

8, Olean Alr Act (42 U.8.C. 7407 el seq.) and
the Pederal Water Pollution Conirel Aet (33
U.SC. 1261 st seq.), as amended—Contraots
and subgrants of ampunts i excess of
$100,000 shall oontain & provision that re-
guiros the recipient to agiee to comply with
all applioable standards, orders of. ragitla-~
tlons jsgued purvsnant to the OClean Air Act

© (43 U.B8.0, 1401 ef s60.) and the Fodora) Water .

Pollution Uontrol Aot as amended (33 1.8.C.
1251 et s6g.), Violatlons shall be reported to

Pt 85

HUD and the Regional Offics of the Tuviron~
mental Proteotion Agenoy (WPA),

1, Byrd Antl-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply o bid for am
award of 100,000 or more shall file the ra-
quired ‘oevtifiontion, DBaoh tier certifies to
the tler sbovs that it will not and has not
used Federal appropiiated fands to pay any
person or organization for infinencing or at-
temptbing to influenos an officer or employes
of any agenoy, & member of Oongress, offioer
ol employse of Oongress, or an employes of &
member of Congress in connection with ob-
taining any Pederal eontrast, grant or any
other award oovered by 81 U,.8,0, 1852, Bach
tier shall also disclose any lobbying with
non-Federa) fands that takes place in con-
neection with obtaining any Federal awara,
Buoh displosures’ars forwarded from tier to
bier up to the reoipient.

{68 FR 47011, Bept. 13, 1894, as amended at 72
TR 73483, Deo, 27, 2007)

PART 85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND  FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subport A—General

Beo.
85,1
85,2
85.3
864
85.6
86,6

Purpose and soope of this part.
Scopse of subpart,

Definitions,

Applioability,

Bffeot on other issnances, .
Additions pid exceptions.

Subpart B~—Pre-Award Requirements

85.10 Torms for applying for grants,

86.11 Stats plans, A

85,12 Special grant or swbgrant conditions
for*“high-visk’ grantees, -

Subparl C—Post-Award Requirements

TINANQIAL ADMINISTRATION

B6.20 Btandards for financinl management
systems.

65,21 Payment. )

86,22 Allowable costs, -

86,23 Period of avaflability of funds,

86.24 Matohing or cost sharing.

80,86 Program inoome,

85,26 Non-Iederal andit. '

OHANGES, PROPERTY, AND SUBAWARDS

06.80 Changes,
86,81 Real property,
85.82 Hauipment,
‘85,38 Supplies,
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8, Indirsot cost allocations not using ratss,
Tn oerbain situntions, s governmental unit,
beoause of the nature of its awards, may be
required to develop a oost allooation plan
that distribntes indireot (and, in some oases,
direot) costs to the speoific funding sonrces,
In thess oases, 8 narrabive oost allooation
methodology should be developed, doou-
mented, maintained for audit, or submibted,
as appropriets, to the oopuizant agency for
toview, negotietion, and approval,

4. Appeals, If s dispute arises in n negotin-
tion of an indireos oost rate (or other rate)
between the cognizant agenoy and the gov-
ernmental tinit, the dispute shall be resolved
in aoccordance with the appeals procedures of
the oognizant agenoy.

5. Oolleotion of unallowabls costs and erro-
neous payments, Costs speoifically identified
as unallowsbls and oharged to Federal
awards either direotly or indirectly will he
refunded (including interest chargeabls in
aocordance with applioable Federal agenoy
regulations).

6.-OMB assistanoe, o the extent thet prob-
lems arp encountored among the Federal

,agenoies and/or governmental units in oon-

neotion with the negotiation and apprbval
proosps, OMB will lend assistanoe, as xe-
guired, to resolve suoh problems in & timely
mennen,

| PARTS 226-229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Bep,

. 280,6 Puxpose,

280,10 Soops.

230.16 Poloy,

280,20 Applicebility,

230,26 Definitions

230,80 OMB responsibilities,

290,86 DMaderal agenoy responsibilities,

230,40 Tiffeotive date of changes. .

430.46 Relationship to previous issnance,

230.60 Information Oontaok. = -

APPIENDIX A TO PART 230—GDNERAL PRIN-
OIPLINE

APPINDIX B TO PART 280—SELECTRED ITDMS OF
oosT

APPENDIX O TO PART 230—NON-PROFIT ORGA-
NIZATIONS NOT SUBJECT 10 ’J‘ms PARTY

AUTHORITY‘ 81 U.8,0. 508; 31 U 8.0, 1111. 41
1,80, 405; Reorganization Plan No, 2 of 1070}
1.0, 11541, 36 TR 10737, 8 Or'R, 18661870, p. B39

BOURaE: 70 I'R 51927, Aug. 31, 2005. unless

. otherwise notod.

2 CFR Ch. i (1-1-0% Editlon)

§280,6 Purpose,

This part establishes principles for
determining costs of grants, contraots
and other agreements with non—proﬁt
oxganigations, -

§280.10 Soope.

(a) This part does not apply to col-
leges and universities which are oov-
ered by 2 OFR part 220 Cost Prinoiples
for Hduoational Institutions (OMB Oir-
oular A-21); State, local, and federally-
recognized Indian tribal governments
which are coverad by 2 OFR part 226
Cost Prinoiples for State, Local, and
Indian Tribal Goveriments (OMB Oir-
onlar A-87); or hogpitals,

(b) The prinoiples deal with the sub-
ject of oost determination, and make
no attempt to identify the oir-
cumstances or ¢iotate the extent of
agency and non-profit organizdtion
partiolpation in the finanocing of & par-
tioular project. Provision for profit or
other inorement above cost is outside
the seope of this part,

§280.15 "Polioy,

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
strioted or prohibited by law. The prin-
ciples do not attempt to presoribe the
extent of cost sharing or matching on
grants, contraots, or other agreements,
However, such oost gharing or match-
ing shall not be accomplished through
arbltrary limitations on individual
cost elements by Federal agenocies.

§280.20 Applicability,

(s) Thess principles shall be used by
all Federal agenocies in deternining the
costs of work performed by non-profit
organizations undey grants, ooopera-
tive apreements, ocost reimburgement
conbracts, and other contraots in which
oosts ars used in pricing, mdministra-
tion, or settlement, All of these instru-
ments are hersafter referred to as
aweards, The principles do not apply to
awards under whiok an organization is
not required to account to the Federal
Government for aotual oosts inourred.

() All cost retmbursement sub-
awards (subgrants, subcontracts, etc.)
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are subject to those FPederal cost prin-
ciples applicable to the partiowlar or-
ganization conoerned. Thus, if a
subaward 18 o0 e non-profit organiza-
tion, thls part shall apply; if a
subaward is to a commeroial organiza-
tion, the cost principles appliosble to
oommeroial concerns shall apply; if a
subaward is to a oollege or university,
2 OFR part 220 shsll apply; if a
subaward is to & Btats, looal, or feder-
ally-recogniged Indlan tribal govern-
ment, 2 OFR part 226 shall apply,

(c) Brolusion of some noxn-profit or-
ganizations, Some non-profit organiza-
tions, beoause of their size and nature
of operations, can be considered to be
similar to commercie)l oconcerns for
purpose of applioability of ocost prin-
oiples. Buch non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commeroial con-
oerns. A listing of these organizations
is contained in Appendix O to this part,
Other oxganizetions may be added from
time to time,

§280.26 Definitions,

(a) Non-profit organization means
any corporation, trust, assoociation, co-
operative, or other organization which;

(1) Is operated primarily for sei-
entifio, eduoational, sérvice, ochari-
table, or-similar purposes in the public
Interest; .

(2) Is not organized primarily for
profit; and _

(8) Uses its net prooeeds to malntain,
improve, and/or expand its operations.
For this purpose, the term ‘‘non-profit
organization" excludes oolleges and

uniiversitles; hospitals; State, loeal,
. and federally-recognized Indian tribal

governments; and those non-profit or-
ganigations which are excluded from
ooverage of this part in acoordance
with §230,20(5), -

(b) Prior approval mesne seouring the
awardiog egency's permispion in ad-
vance to inour oost for those items
thet are designated as requiring prior
approval by the part and its Appen-
dioes, Generally this permission will be
in writing, Whers an item of copt re-
auiring prior approval is speoified in

the budget of an award, epproval of the .

budget oconptitutes approval of that
cost,

§230.50

§280.80 OMB responsibilities.
OMB may grant exoeptions to the re-

. quirements of thie part when permis-

sible under existing law. However, in
the interest of aochieving maximum
uniformity, exceptions will be per-
mitted only in highly unusual oir-
ocumstances, :

§280§_15 Federal agency responsibil-
188, .

Thie head of each Federal agency that
awards and administers grants. and
agreements subject to this part is re-
sponsible for requesting approval from
and/or consulting with OMB (as appli-
oable) for deviations from the guidance
in the appendioes to this part and per-
forming the applicable funotions speoi-
fied in the appendices to this part,

§280.40 Dffective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Implomentation
8hall be phaged in by inoorporating the
provisions into new awards made after
the start of the organizetion's next fis-
oal year. For existing awards, the new
principles mey be applied if an organi-
zabion and the cognizant Federal agen-
oy agree, Harlier implementation, or a
delay in implementation of individual
provigions, 18 algo permitted by mutual

: agreement between an organization

a,nd the cognizant Federal agonocy.

§280.46 Relationship " to . previous
issuence,

(a) The guidance in thig part pre-
viously was issued as OMB Cirouler A-
122, Appendix A to this part contwins
the guidance that was in Attachment A
(general prinoiples) to the OMB cir-
oular; Appendix B oontains the guid-
ance that was in Attachment B (se-
leoted items of vost) to the OMB oir-
oular; end Appendix C contains the in-
formation that was in Attachment O
(non-profit organizations not subject to
the Circular) to the OMB ociroular,

(b) Historioally, OMB Circular A-122

.superseded cost principles igsued by in-

dividual agencies for non-profit organi-
zations, ’ .
£280.60 Informa(:ipn contact,

Furbher informetion oconoerning this
part may be obtained by contacting the

M
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Office of Pederal Finanoial Manage-
ment, OMB, Washington, DO 20508,
telephone (202) 8058898,

APPENDIX A TO PART 230—GENDRAL
PRINOIPLES

(ENBRAL PRINCIPLTS
TABLE OF OONTENTS

A, Basio Oonsiderations X
1, Gomposition of tota) costs -
2, Faotors affecting allowabiliby of costs
3. Reasonable costs
4, Allooable qosts
6. Applidable orvedits
6, Advange understandings
7, Oonditions) exemptions
B, Direot Oosts
O, Indirsot Costs .
D, Allooation of Indfrect Oosts snd Deter-
mination of Indirect Oost Rates
1. General )
2, Bimplified allooation method
8. Multiple nllooation base method
4, Direot allooation method
6, Speoinl Intiract cost rates
B, Negotiation and Approve.l of Indiraot Opst
Rates
1, Definitions
2, Negobiation and approval of rates

GENERAL PRINCIPLES

A, Basio Copsiderations

1. Composition of total oosts. The total
oost of an award is the sum of the allowable
direot and allogable indirect costs less any
applioable ovedits,

2. Faotors affesting allowebility of oosts,
To be allowable nnder an award, 0osts must
meeb the following general oriﬁm'le.:

8. Be xeasonable for the performenas of the -

award and be allooable theroto under these
prinoiples,

b, Oonform to any limitations or exolu-
sions set forth in these prinoiples or in the
award as to types or amount of cost items.

o, Be consistent with polioles and proos-
dures that apply uniformly to both federally-
finanoea ond other sotivities of the organiza-
tion,

i, Be acoorded oonsitent treatmont.

o, Be determined in acoordance with gen-
erally waooepted aocoounting  prinoiples
(GAAP),

£, Not be fnoluded as e oost or used to meet
cost sharing or matoching requirements of
any other federally-financed program in ei-
ther the ourrent or a prior parlod

g. Bb adequately documented. .

8, Redsonable oosts, A .0ost is veasonable H,v

in 1t,s natiwe o amount, it does not exceed
that whioh would be inocurred by a prudent
person mndey the oiroumstandes prevalling ab
the time the decision was made to inour the

2 CFR Ch, I (3-1-0% Edlition)

oosts, The guestion of the reasonableness of
specifio costs must be sorntinized with par-

tioular oare I opninestion with organizations
or separate divisions thereof which reoceive
the preponderance of their support from
awards madse by Foaderal agenoies, In deter-
mining the reasonableness of s given oosf,
oonsideration shall be given to:

s, Whether the cost is of a type genervally
reoognized as ordinery and neoessary for the
operation of the oxganization or the poxform-
anee of the award,

b. The restraints or xequirements imposed
by suoh fectors as generally aocepted sound
business praotices, arms length bargaining,
Federal and State laws and regulations, and
terms and conditions of the award,

o, Whether'the individuals conoernad acted
with prudence in the ofroumstanoces, consid-
ering thelr responsibilities to the organive-
tion, its members, employees, and olients,
the publio at large, and the Federal Govern-
ment,

d. Bignifioant deviabions from the esta.b-
lished praotioes of the organization whioh
may unjustifiably inorease the award costs,

4, Allooable oosts, &. A oosb is allooable to
a partionlar cost objeotive, suoh as & grant;
ocontraot, projeot, service, or other aotivity,
in acoordanos with the relative benefits ve-
oeived, A cost is allooable to a Federal award
if 4% 15 treated cbnsistently with other costs
tnourred for the same purpose in like oir-
oumstanoes and if it

(1) Is inourred speoifionlly for the award.

(2) Bonefits both the award and other work
and oan be distributed in reasonable propor-
tion to the benefits received, or

(8) Is necespary to the overall operation of
the organigation, although a direct relation-
ship to any p&rldoulm‘ oot objestive oannot
ba shown.

b, Any oost allocable to & partioulay a.wmrd
ox other oost ohjeotive under these principles
mey not be ghifted to other Federal awerds
to overoome funding-deficienocies, or to avold
vestriotions imposed by luw or by the terms
of the award,

b. Applicable oredits. &, '.t'he torm applion-
ble oredits refers to those receipts, or refdno-
tion of expenditures whioh operate to ofiset
o1 reduoe expense items that are allooable to
awards as diveot or indirect aosts, Typioal
oxamples of shoh transactions are! Purohase
discounts, rebates or allowances, recoveries

.ot indemnijties on losses, insurance refunds,

and adjustments of overpayments or erro-
neous chryges, To the extent that suoh ored-
its acoruing or receivesl by the organization
relate to allowable oost, they shall be ored-
ited to the Tederal Govetnment either as a
oost reduotion o’ oash réfund, 8§ Appro-
priate,

b, In Bome msmnoes, the amounts received

‘from the Tadsral Government to finanoe ox-

ganizational activities or service operations
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should be treated as applioable oredits. Spe-
oifioally, the oonoept of netting suoh oredit
iteme againet ralated expenditures should be
oppiied by the organization in deteymining
the rates or amounts to be oharged to Fed-
eral awards for mervices rendered whenever
the feollities or other resourses need in pro-
viding swoh servioes hnve been fimanoced di-
reotly, in whole or in part, by Pederal funds:

o, TFox rules covering program inoome (1.8,
gross inoome earnsd from federally-sup-
porbed aotivities) vee §215,24 of 2 OPR part
216 Unlform Administrative Requirements
for Grants and Agresments with Institutions
of Highor Nduoation, Hospitals, and Other
ﬁc(;x)m-?ront Orgenizations (OMB Olrenlar A-

8. Advanoe understandings, Under any
glven award, the reasonablenmess and
sllooability of osrtajn ftems of costs may be
diffioult to determine, This is partiowlarly
triae in oonneotion with organigations that
roceive a vreponderance of their support
from Federal agenoies, In order to avold sub-
sequent diseliowance or dispute based on
unreasonableness or nonallooability, 1t is
often desirable to seek a written agreement
with the cognizant or pwarding agency in ad-
vanos of the inourrenoe of spscial or unusual
oosts, The absence of an advancs agreement
on any element of oost will not, in itself, af-
foot the romsonableness or allooability of
that element, : :

7. Conditional exemptions, r, OMB author-
izes conditione) exemption from OMB admin-
istrative reguirements and oost prinoiples
for ocertain Pederal programs with statu-
torlly-anthorized consolidated planning and
oonsolidated administrative funding, that
are identified by e Federal agenoy and ep-
proved by the head of the Bxecutive depart-
ment or establishment, A Federal agenoy
shall consult with OMB during its oonsider-
ation of whether to grant such an exemption,

b, To promote efficlenoy in State and loonl
program administration, when ¥Federal non-
entitlement programs with common pur-
poses have speoifioc statutorily-authorised
consolideted planning and consolidated ad-
ministrative funding and where most of the
Btate agenoy's resources come from non-
Federal souross, Federal agenoies may ex-
smpb these covered Statie-administered, non-
entitlement grant programs from ocertain

OMB grants management reguirements, The |

exemptions would be from all but the
allooability of costs provisions of Appendix
A, subsection O.e. of 2 OFR parb 226 (OMB
Olroular A-B7); Appsndix A, Beotion O.4. of 2
OFR part 220 (OMB Ojroular A-31); Beobion
A4, of this appendix; and from all of the ad-
ministrative reguirements provisions of 2
OFR part 216 (OMB Cironlar A-110) and the
agenoles’ grants managoment common rule,

- 0. When a Fedseral agenoy provides this
Nexibility, as a prerequisite to a Btate's ex-
sroiping this option, s State must adopt its

Pl 230, App. A

own wyitten fisoal and administrative re-
quirements for expending snd aocounting for
all funds, whioch are congistent with the pro-
visions of 2 UFR part 226 (OMB Oiroular A-
87), and extend suoh polioies to all subrecipi-
ents, These fisoa] and administrative re-
quirements must be suffiolently specific to
ensure that: I"ands aje ueed in complianoce
with all applioable Federa) statutory and
regulatory provisions, oosts are restonable
and necessary for opereting these programs,
and fands are not to be used for gonera) ex-
pensos required to onmrry out obher respon-
sibilities of o Btate or {ts subrecipients,

B, Direot Oonts

1, Direot oosts are those thab oan be identi-
fied speoifionlly with a partioular final cost
objeotive, f.e. a partioular award, projeot,
servies, or other direot activity of an organi-
zation. However, a cost may not be assigned
to an award as a direot cost if sny other cost
inourred for the same purpoge, in ke oir-
oumstancs, has.been allooated to en award
ae ax indireot nost, Oosts identified speoifi-
onlly with awards are direot costs of the
swards and are bo be spsigned direotly thers-
to, Oosts identified spabifioally with other
fina) cost objectives of the organization ars
direot costs of those cost objsotives and ars
not to be assigned to other awards dirsotly
or indirsotly,

2, Any direct cost of a minor amount may
be treated as an indireot cost for reasons of
praoblonlity where the acoounting trentment
for such cosb 15 oonsigtently applied to-all
fine] oot objeotivesn, .

8. The oost of certain aobivities arve not al-
lowable as oharges to Pederal awards (see,
for example, fundyaising costs In paragraph
17 of Appendix B to this pert), However, even
thongh these oosts are unallpwable for pur-
poses of compubing charges to Federal
awards, they nonetheless must be trented as
direot costs for purposes of determining indi-
reot oost rates and be allocated thefr share
of the organization’s indirect costs if they
represent aotivities which ineclude the sala-
ries of personnel, oooupy spaos, and benefit
from the organivation’s indireot costs,

4, The oosts of activitles performed pri-
marily &6 & service to members, olients, or
the genera) public when significant and nee-
eppary to the orgenieation’s mission must be
treated as direct costs whether or not allow-
able and be allooated an equitable share of
indireot conts, Some exarmples of these types
of pobivities inolude: i

&, Maintenanoe of mombership rolls, sub-
:fripﬂone. publiontions, and related funo-

Ong, :

b, Providing services and information to
members, legislative or sdministrative bod-
ies, or the publio, . '

6. Promotion, lobbying, and other forms of
publio relations,
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d, Moetings and conferenoces except those
held to conduot the general administration
of the oxganization, '

o, Maintenance, proteotion, and invest-
meut of spoola) funde not used in operation
of the organfeation,

1. Administration of group benefits on be-
half of members or olients, inolnding 1ife and
hospitel insurance, annuity or retirement
Dlans, finanolal aid, eto.

0, Indireot Costs

1, Indireot costs are those that have besn
inourred for common or joint objectives and
oannot be readily identified with a par-
tiowlar final oost objeotive. Direot ocost of
minoy amounts may bs treated as indirect
008ts wnder the oonditions desoribed in sub-
poragaph B2 of this appendix. After direct
oosts have been-dstermined and assignad Gi-
rectly 6o awards or other work as appro-
priate, indirect oosts are those remaining to
be alloonted to benefiting oost objaotives, A
cost may not he allooatsd to an award a5 an
indireot cost if eny other cost inourved for
the same purposs, in like oiroumstances, has
beex assigned to an award as 8 diveot cost,

2. Beocanse of the diverse charasteristics
and aooounting practices of non-profit orga-
nizations, It is not possible to specify the
types of cost which may be olassified as indl-
root 005t in all situations, However, typios)
examples of indireot cost for maby non-prof-
1t organizations may include depreciabion or
use allowances on buildings snd equipment,
the oosts ‘of operating and maintaining fa-
oflities, and general administration and gen-
eral expenses, such as the salaries and ex-
penees of exeoutive offioers, personnel ad-
ministrabion, and acoounting,

8, Indireot costs shall be olassified within
two broad categories: "“Factlities” and “Ad-
ministration.” "Pacilities!! is defined as de-
preoiation and use allowanoes on bulldings,
eguipment and ospitel improvement, inter-
o8t on debt assoointed with oertain buildings,
equipment and oapi‘tal improvements, and
operations and maintenance expenses, “Ad-
ministration" is defined as general adminis-
tration and geveral expenses such as the (4
rectior's offioe, acoounting, personnel, library
expenses and all other types of expenditures
nob leted speoifionlly under one of the sub-
ontegories of “Facilities'” (inoluding oross al-
lona(}ions from other pools, where applioa-
ble), See indireot cost rate vreporting reguire-
ments in subparagraphs D.2.e and D.3;5 of
this appendix,

D. Allooation of Indiveot Ooats and
Determination of Indiveot Oosb Rates

1, General, a, Where a non-profit organiga-
tion has only .one mejor funotion, or where
ell its mujor funotions benefit from its indi-
raot oosts to approximately the same degres,
the nllooation of indivect costs and the oom-

2 CFR Ch, Il (1-1-09 Edlifion).

putation of an {ndireot cosb rate may he ao-
ocomplished through simplified allocation
procedures, as desoribed in subparagraph D.2
of this appendfix, i

" b, Where an organization has several major
funotions whielh benefit from its indirsot
dosts In varying degrees, allooation of indi- -
raot oosts may reguire the aconmulation of
such oosts into soparate ocost groupings
which then are allocsted individuslly to ben-
efiting funotionme by mesns of a base which
hest measures the relative degree of benefit,
The indirect costs aliooated to enoh funotion
are then distributed to Individua) ewards and
other aobivities inoluded in that funotion by
mapns of an intireot cost yate(s),

¢, The determination of what constitutes
an organization's major funotions will de-
pond on its purpose in being; the types of
services it renders to the public, its olients,
and 1ts members; and the amount of effort it
devotes to suoh activities as fundraising,
pinbuo informetion and membership aotivi-
tles,

4. Bypeoific methods for allocating indirect
oosts and oomputing indirect ocost rates
along with the oonditions under which each
method shonld be used are described in sub-
paragraphs D,3 through b of this sppendix,

e. The base period for the allooation of in-

-direct costs is the peried in which suoh 6osbs
. are inourred and asoumwlated for allooation
* to work performed in that period. The basge

period normally should coinoide with the ox-
ganization's fisonl year but, in.any event,
Ehall be 8o selected as to avold nequitiss in
the alloocation of the costs, .

2. 8implified allocrtion method, a, Wheyre
en organization's major funotions beusfit

‘from 1%s indireot oopts to approximately the

seme degres, the allooation of indfreot costs
may be acoomplished by separating the orga-
nization's total oosts for the base period as
elther.direot or indireot, and Aividing the
totinl allowable indireot oosts (net of applion-.
ble oredits) by an eguitable distribution
base, The result of this proosss is an indirsot
oost vatie whioh is used to distribnte indireot
costs to Individual awards, The rate ghonld -
be expresssd a6 the peroentage whioh the
tota) amount of allowable indiveot oosts
bears to the Dase eelectefl, This methed
should slso be ussdl whers an organization
bas only one major fanotion enoompresing a
number of individual projects or notivities, -
and may be uged whers the level of Pederal
awards to an organivetion is relatively
small,

h. Both the diveot costs and the indirsot
oosts shall exolude oapital expenditnres and
unsallowable oosts, ' Howsevey, unallpwable
costs which represent notivities must be in-
cluded in the direct oosts under the oondf-
tions desorfbed in subparagraph B.8 of this
appendix. ' :

o. The distribution bass may be totnl ai-
reot costs (exoluding ospital expenditures
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and other distorting items, suoh as major '

suboontracte or subgrants), direct malaries
and wages, or obher bags which results in an
equitable distribution. The distribution base
Bhell generally exolude partioipant support
oosts as defined In paragraph 02 of Appendix

d, Dxoopt where a spooin) iate(s) is re-
guired in ascordance with subparagraph & of
this appendix, the indiveot oost rate deve)-
oped under the above prineiples 15 applioable
to al) awards &% the oxganization, If & speoial
rate(s) is required, approprinte modifioations
shell be made n order to develop the speoial
rata(s), ’

e, For an organization that reosives more
than $10 million 1n Federal funding of direot
costs in o fisoal year, a brealout of the indi-
reot oost ocomponent into two.broad oat-
egorios, Maoilities and Administration es de-
fined in subparagraph 0.3 of this appendix, is
required, The rate in each oase shall be stat-
sd as the poroentage whioh the amount of
the partioulsr indireot oost category (i.e.,
Paoilities or Administration) 1s of the dis-
tribution base-identified with that oategory,

3. Multiple allovstion base method,

8, (ameral, Where su orgenizstion's indi-
rect oosts benefit ite mejor funotions in
varylig degrees, indireot oosts shall be ason-
mulated into separate oost groupings, as de-

soribed in subparagraph D.3.b of this appen-

dix, Baoh grouping shall then be allooated

“individually to Dbenefiting funotions by

means of 8 bage which hest measures the rel-
ative benefits, The defawlt allooation bases
by oosb pool are demoribed in subparagraph
D.8.0 of this appendix. . :

b, Identifioation of indiveot oosts, Clost
eroupings shall be established so as to per-
mit the allooation of ench grouping on the
basis of benefits provided to the major fimo-
tions, Haoh grouping shsll conabitute a pool
of expenses that are of lke oharaoter in
terms of funotions they benefit and in terms
of the allooatlon base which best measures
the relative benefits provided to esoh func-
tion, The groupings ave olassified within the
two broad oategories: “Faoilities" and-“Ad-
ministration,” as desoxibed in subparagraph
0.3 of this appendix. The indirest cost pools
are defined as follows!

(1) Depreciation and use allowanoss, The
expenssy under this heading are the portion
of the costs of the organization’s bnildings,
oapltel improvements to land and buildings,
and equipment which ere compubed in ac-
ocordance with paragraph 11 of Appendix B to
this part (“Depreciation and use allow-
anoes"), :

(2) Interest. Interest on debt associated
with oertain busldings, equipment end opp-
ita) improvements are computed in aocord-
anoce with paragraph 23 of Appendix B tu this

- paxh (“Interest”’),

.. (3) Operation and maintenanoe - expsnses,
The expenses under this heading are those

PL. 230, App. A

that, have been inourred for the administra-
tion, opsration, maintenance, preservation,
and protestion of the organization's physicn}
plant. They include expensss normally in-
ourrad for such items at! Janitoria) and util
ity servioes; repairs and ordinary or normal
alterations of huildings, furniture end eguip-
mont; oare of grounds; maintenanos and op-
eration of bulldings and other plant faoili-
tfen! seouriby: earthquake and disaster pre.
paredness; environments) safety; hagardous
waste dlsposal; property, llability and other
ingurance relabing to property; Bpaoe and

" oapital leasing; faoility planning and man-

agement; and, osntral receiving. The oper-
ation and maintsnance expenses ontogory
shall also inolude iis allooable share of
fringre benefit oosts, depreciation and use al-
lowanoes, and interest cpats,

(4) Geners) adrinistration and general ex-
poenses, (a) The exponses under bhie hending

-are thoss thabt have been inourred for the

overall poneral exeoutive and administrative
offices of the organization and other ex-
Densss of o general naturs whioh do not re-
late olely to any mejor funotion of the orga-
nigation, This category ehall aleo include its
allooable shara of fringe beneflt oosts, oper-
ation exd meintenanos exponse, depreciation
and use allowances, and interest costs, Mmx-
amples of this oategory inolude bentral of-
fioss, such as the dirsotor's office, the office
of finanos, business services, budget and
planning, psrsonnel, pafety and risk manage-

" ment, general counsel, mensgement infor-

mation pystems, and Hbrary oosts,

() In' developing this cost pool, ppeoial
oare should be exeroised to ensure that costs
inourred for the same purpose in lke ofr-
oumstances are trented consistently as el-
ther direot or indirect costs, For exampls,
salaries of technioal staff, project suppiies,
yrojeot publiontion, telephone toll chaxges,
computer costs, travel costs, and speoielized
servicss costs shall be treated as diveot costs
wherever identifiable to & partiowlsr pro-
gram, The salaries end wages of administra-
tive and pooled olerlonl stadf shomld nor-
mally be treated as indireot vosts,” Direct
oharging of these costs may be appropriate
where a major projeot or aotivity explioitly
roquiren and budgets for asdministrative or
olerloal pervices and other individusls in-
volved gan be identified with the program or
aotivity, Items such as offios suppliles, post~
age, Jooal telephone oosts, periodieals and
membsrships should normally be treated as
indireot oosts, .

o, Allooetion bases, Aotnal conditions shall
be taken into acoount in selecting the base
to be nsed in alloonting the ‘expenses in enoh
grouping to benefiting fanotions. The eszen-
t1al consideration in seleoting & method or n
base is that it {8 the one best suibed for as-
signhing the pool of opsts to oosb objeotives in
aovordanos with benefits derived; & traceable
oause and sffect relatfonship; or logle ahd
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renson, where neither the cause nor the ef-
feot of the relationship is determinable.
When an alloontion oan be made by nesign-

ment of & 008t grouping dirsetly to the func-

tion benefited, the alloontion shall he made
in that manner, When the expensses in & cost
grouping are more general in nature, the a)-
Jooation shall be made through the use of a
selepted base which produoes results that are
squitable to both the Federal Government
and the organjeation, The distribution shall
be mede in aooordance with the bases de-
soribed herain unless it can be demonstrated
that the use of a different base would resulb
in & more eguitable allooation of the costs,
or that a more reedily available bass wonld

not inorease the costs charged to sponsored

awards, The results of speoial cosb studies
(such 85 an engineering uility study) shall
10t be used to determine and alloonte the in-
direot costs to sponsored awards,

(1) Depreciation and use allowanoes, Dopre-
olation and uss allowanoes expenses shall be
allooated in the following manner:

(a) Depreciation or uss allowanoes on
bufldings used exclusively in the conduot of
a single funotion, and on oapital improve-
ments and sguipment used in such bulidings,

- ghall be assigned to that funotion.

(b) 'Depreciation or use allowanoces on
bufldings used for more than one function,
end on capital improvements and equipment
used in such buildings, shall be allooatied to
tho individual functions performed in each
budlding on the basis of usable sguare fest of
space, exoluding common areas, snoh as hall-
ways, eiairwells, and restrooms,

{0) Deprecintion or use allowanodts on
pulldings, oapits) improvements and equip-
ment related space (e.g, individaal rooms,
and laboratories) used jointly by more than
one funotion (a8 determined by the users of
the spnoe) shall be treated as follows, The

oost of sach jointly nsed unib of space shall -

be allocnted to the benefiting funobions on
the basip of either the employess and other
users on s full-time eguivalent (IMPH) -basis
or salavies and wages of those individnal
functions benefiting from the use of .thab
spaoe; or organization-wide employee FTIs
pr salaries and wages appliosble to the bene-
{fiting funotions of the organization,

(d) Depreciation or nse allowances on oer-
tain oapital improvements to land, suoh as
paved parking avens, fenoces, sjdewnlks, and
the 1ike, not included in the oost of build-
ings, shall be alloonted to ser categories on
a I'['E basis pnd distributed to major func-
tions in proportion to the salavies and wages
‘of a1l employees appliocable to the funotions.

(2} .Interest. Intierest costs shall be allo-
opted in the same manner ap the deprecia-
tion or use sllowances on bhe buildings,
equipment end oapltal equipments to which
the interest velates, '

(8) Operation. and maintenance expenses,
Operation and maintenanoe expenses shall be

2 CFR Ch, I} (1-1-09 Edilion)

elloonted in the spme manner aé the depre-

. ofation and use allowances,

(4) Genera] sdministration and gonoral ex-
penses, Geneya) mdmidistration and general
expenses shall be allooated to benefiting
functions based on modified total direct
oosts (MTDO), as desoribed in subparagraph
D.3.f of this pppendix, The expenses inoluded
in this oategory could be grouped first ao-
oording to major functions of the organisa-
tion to which they rvender sexyices or provide
benefits, The aggregate expsnses of each
group shall then be allosatsd to Lenefiting
funotions based on MTDO,

d. Order of distribution, (1) Indirect oost
ontegories consisting of depreciation and use
allowanoes, interest, operation and malnte-
nanos, and genersl administration and gen-
aral expenses shall be ellocated in that order
to the remeining indireot oost categorxies as
well as to the major funotions of the organi-
pation, Other post categories counid be allo-
orted in the order determined to bs most ap-
propriste by the organization, When oross al-
looation of costs is made as provided iz sub-
paragraph D.3.4.(2) of this appendix, this
order of allooation does not apply.

(2) Normally, ax indirect cost category will
be oonsidersd closed once it has been allo-
oated to other cost objeobives, and oosis
ghall not be subseguently alloovatel to 'it.
However, & oross allooation of oosts between
two or moyre indireot cogts oategories could

.be used if such allocatiom will result in &

more aquitable alloontion of costs, I & oross
allocation is used, an appropriate modifion-
tion to the composition of the jndiredt cost
oategories is required, -

e, AppMontion of indiract cost rate or
rates, Dxoept where a speoie) indireot oost
rate(s) is reguired in accordance with sub-
paragiaph D.b of this appandix, the separate
groupings of indivect costs alloonted to each
major funotion shal) be aggregated and
trented as a common pool for that fanoction,
Phe costs in the common pool shall then he
distributed to individual awards inolunded in
that fanotion by vnas of » single indirect cost
rate.

{, Distribution basig, Indirsot costs shall be
distrihuted to applioable sponsored awards
and other benefibting activities within each
major funotion on the basis of MTDO, MTDC
oonsists of all salaries and wages, {ringe bon-
efits, materials and supplies, services, travel,

and Bubgrants and suboontracts up to the *
. firat $26,000 of ench subgrant or suboontract

(regaviless of the period@ ocoversd by the
subgrant or suboontraoct). Minipment, oapital
expenditures, charges for patient onye, rental
oosts and the portion in: exoess of 525,000
shall be exoluded from MTDO, Partiolpant
support ocosts shall generally be exoludad
from MTDO, Other items may only bs ex-
olufel when the Federal oost cognizant
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' agency determines that an exolusion is nec-
0BSAYY to avold a serions inequity in the dis-
tribubion of indirsot costs,

g, Individua) Rate Components, An indi-
raot oost rate shall be determined for enoh
poparate indirsot cost pool develapad, The
rate in eaoh oase shall be stated as the per-
oentage which the amount of the partioular
indirect cost pool is of the distribution bass
Jdentified with that pool. Bach indiveot cost
ratoe negotistion or detexmination agroement
shell inolude development of the rate for
eaoh Indirsot cost pool as well as the overall
inaiyeot oost rate, The indireot oost poole
shall be olassified within two broad oate
egories: “Faoilities” and “Administration,"
a5 desoribed in subprragraph 0.8 of this ap-

pendix,

4. Diveot allooation met.hod. a, Some non-
profit-organizations treat all ovsts as direod
contbs exoept genera) administration and gen-
era) expenses, These organizations generally
soparate thelr ocosts into three basio ont~
egorjes; General administration end general
expenses, fundraising, and other direot fune-
tions {inolnding projsots performed unnder
Foderal awards), Joint conts, suoh as depre-
ofation, rental costs, operation and mainte-
nenoe of faoilities, telephone expsnses, and
the like are prorated individually as direot
oosts to each oategory and to each award or
other aotivity using a base most appropriate
to the partioular cost heing prorated.

b, This method {s acosptable, provided eroh
joint oost i prorated uging a base whioh po-
ouratoly mensures the benefits provided to
anch award or other aotivity. The bases must
be established in acoordancs with reasoneble
oriteris, and be supported by ourrent data,
Thiz method is compatible with the Btand-
ards of Aooounting and Finanoinl Reporting
for Voluntary Health and Welfaxre Organiza-
tions fesued jointly by the Nationel Health
Oounoll, Ino., the National Assembly of Vol~
untary Health and Sooial Welfaye Organiza.
tions, and the United Way of Amerioa.

o, Under this method, indireot oosts con-
oist exclusively of genex-al administration
and general expenses, In all other respeots,

. the organization’s indireot oost rates shall
be computed in the same ronner as that de-
soribed in subparagraph D.2 of this appendix,

B, Speoial indireoct cost rates. In some In-
stances, & single indireot cost rate for all ac-
tivities of an organization or for eaoh major
funotion of the organization mey ndt be ap-
propriate, sinog it would not take infto ac-
oount those different factors which may sub-
stantielly affeot the indireot costs applivable
to a partionlar segment of work, For this
purpose, s partioular segment of work may
be that performed under a pingle sward or it
may oonsist of work under a group of awards
performed in a common environment. These
faotors may inolude the physioal Jooation of
the work, the level of administrative support
required, the nature of the facilibies or other

PL 230, App. A

yesources employed, the solentific disoiplines
or tsohnieal slkills involved, the organime~
tional ayrangements uspd, or eny combine-
tion thereof, When » partioular segment of
workr is performed in an environment whioh
appears to generats a significently dlfferent
level of indireot costs, provisions should be
made for a separate indireot cost pool appli-
ocable to suehi work, The separate indirect
cost pool shonld he developed during the
course of the regalar allocation prooess, and
the separate indireot ocost rate resulting
therefrom shonld be vsed, provided it is de-
termined that the rate differs significantly
from that which would have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pondix, and the volume of worlt to whioh the
rate would apply is material,

B, Negotiation and Appraval of Indirsot Cost
Rates

1, Definitions, As ussd in this saotion. the
following terms have the meanings set forth
below;

a. Cognizant agency means the Federal
agenoy respousible for negotinting and ap-
proving indireot cogt rateg for a non-profit
ofgu,nization on behelf of all Federal agen-
ofes

b, Predstormined rate means an indireoct
oopt rate, applioable to & speoified ourrent or
future period, usually the organization's fis-
ol yenr. The rate is basad on an estimate of
the oopts o be inourred during the period. A
predgt.armlned rate is not sub)eot. to adjust-
men

o, Mixed rate means an indlreob oogt rate
which has the same cheraoteristios as a pre-
determined rate, except that the difference
between the estimeated costs and the aoctual
oosts of the perjod covered by the rate is car- -
ried forward as an adjustment to the rate
computation of a subssquent peried,

d. Fioal rate means an indirsob oost rate
apploable to o Bpecifisd past period which is
based on the aotuel costs of the period. A
final rate is not subjeot to adjustment,

o, Provisional rate or billing rate means &
temporary indirect cost rate applicable to &
spooified period whioh is used for fanding, in-
terim reimbursement, and reporting indireot
costs on awards pending the establishment of
a final rate for the perlod,

f. Indireot cost proposal means the doou-
mentation prepared by an organization to
substantiate 165 olaim for the refmbursement
of indirect costs, This proposel provides the
basis for the review and negotiation leading
to the establishment of an organigation's in-
direot oost rate,

g. Oost objective means & function. orgeni-
zabional subdivision, oontraot, grant, or
other work uulb for whioh oost date are de-
sired and for whioh provision is mede tv ac-
oumulate end measure the oost of prooesses,

_projeots, jobs and oapitelized projeots,
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2. Negotiation and approval of rates, &, Un-
less difforent arrangements are agreed. to by
the sgenoies conoerned, the Pederal agonoy
with the Jargest dollay value of awards with
an organization will be desighated as the
cognizant agenoy for the negotiation and ap-
provel of the indireot cost rates and,.where
neoeasary, obher rates suoh as fringe benefit
and computer oharge-out rates. Onoe an
agenoy i5 sssigned cognizemce for & par-
tioular non-profit organiszation, the assigh-
moent will not bs changed unless thers is &
major Jong-term shift in the dollar volume of
the Pefera) awards to the organization, AN
ooncerned Federal agenoles shall be given
_ the opportunity to participate in the nego-
tiation prooess bmt, after a rate has been
agreed upon, it will bo nocepted by all Fed-
eral mgencies. 'When a Federal agenoy has
renson to believe that Bpecial operating fac-
tiors affeoting its awards neoessitate spsoial
indiveot cost rates in acdordenoce with sub-
paragreph D.6 of this appendix, it will, prior
to the time the rates are negotiated, notﬂy
the opgnizant agenoy,
. b. A non-profit organization which has not

previously established an indirsob oosb rate
with a Federal agenoy shall submit its inf-
tin) jndireot oost proposel immediately after
the organization is ndvised that an awarvd
will be made and, in no event, later than
three months efber the effeotive date of the
award,

o, Organizations that heve proviously es-
teblished indiveot oost vates must submit &
new indirsot oost propossd to the oognizant
agenoy within stx months after the close of
oach fisoal year, v

4. A predetermined rats may be negotiated
for use on awards where there is reasonable
assuranos, basefl on past experience and rell-
able projection of the organization's cosbs,

that the rate is not lMkely to exoesd a rate -

based on the organization’s aobual oosts,

o, Fixed ratos may be negotiated whers
prodetermined rates ave not oonsidered ap-
propriate. A fixed rate, however, shall not be
negotiated if all or n substantial portion of
the oxganization’s awards are expeobed to ex-
pive belore the oarry-forward adjustiment san
be made; the mix of Federal and non-Federal
work mt the organization is too ersatic to
permit an squitable oarry-forward a.djust-
ment; or the oyrganization’s operations fine-
tuate signifioantly from yeaxr to yseay,

1. Provisional and final yates shall be nego-
tisted where neithor prefotermined noy fixed
rates aro appropriate.

g, The results of each negotiation shall be
formalized 4n & written agreement betwesn
tho ‘cognigant agenoy and the non-profit or-
ganization, The cognizant agenoy shall dis-
tribute copies of the agreamenb to al) oon-
corned Federal agenoies,

I a dispute aliaes ina negobiabion of an
indireot oost "vate between the ocognizant
agenoy and the non-profit oxga.nization, the

2 CFR Ch, Il (1-1-09 Edlition)

dispute shall be resolved in accordance with
the appenls proosdures of the cpgnizant
REONOY,

1. To the extent that problems are encoun-

teved among the Federal agencies in connep-

tion with the negotiation and approval proa-
ops, OMB will lend assistance as required to
resplve suoh problems in a timely manner,

APPINDIX B TO PART 230—SELBOTDD
ITIME OF COST

SELECTEDD ITEMS OF 00T

TABLI OF CONTENTS

1. Advertising and publio relations oopts

4. Advisory oounoils

8, Alooholio beverages

4, Andit costs and relabed nervluas

6, Bad debts

€. Bonding costs

7, Communioation costs

8. Compexisation fox personal gexvices

8. Oonbingonvy provisions

10, Defonise and proseontion of oriminal and
olvil procesflings, olaims, appesls and
patent infringement |

11, Depreoiation and nse allowanoes

12, Donations and contrihutions

18, Employse morale, herlth, and welfare
costs

14, Butertainment costs

15, Bouipment and othér capital exnandi-
tures .

' 16, Fines and penalties

17, Pand rafsing and investmént manage-
ment costs

18, Giains and losses on deprecisble nasets

18, Goods or services for personal use

20, Housing and personal 1iving expensss

21, Idle facilities and idle capaoity

22, Insuranoce and indemnifiontion

23, Interest

24, Linbor relablona ocosts

26, Lobbying

28, Liospes on othey sponsorad agresments
or pontracts

21, Muintenance and repair posts

28, Materials and supplies costs

29, Meetings and oonferences

90, Memberships, subsoriptions, end m'oies-
sional aotivity costs

81, Organization costs

32, Page oharges in professionsl jomnals

33. Parbicipant support oosts

a4, Patent coats

85, Plant and homelanad seourity oosts

36, Pre-agresment costs

87, Professionnl pervioaes costs

98, PubMoation and printing costs

89, Rearrangement and u]tsraﬁion oosts

40, Reconversion oosts

41, Revridtipg oosbs

42, Relooation oopts

43, Rental conts of buildings and eguipment

44, Royalties and other oosbs for uss of pat-
ents and copyrights

s
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46, Belling and marketing

48, Speocialized service faoilitios

47, Taxes

48, Termination costs applioable to spon-
gored agresments

40, Tradning costs

§0. Transportation oosts

51, Travel oosts ’

§2. Trustees -

APPENDIX B 70 PART 280—BELEOTRD ITIMS OF
. Oost

Pavagraphs 1 through 62 of this appendix
provide prinociples to be applied in estab-
Yehing the allowability of certain items of
oost, Theas prinoiples apply whether & oost is
treated as direct or indireot, Fallure to men~

tion & partionlar item of cost s not intended

to imply that it is unallowable; rather, de~

termination 85 to allowabllity in each oase

should be based on the treatment or prin-
ciples provided for similar or related items
of oost, . ’

1, Advertising and public relations costs, a.
The term advertising costs means the costs
of advertising media and corollary adminis-
trative oopts, Adverbtising media inoclude
magazines, newspapers, radio and television,
direot mail, exhibits, eleotronio or computer
transmittals, and the like. i

b, Phe term pubMe relations inoludes com-
munity relations and mesns those aotivities
dedioated to maintaining the image of the
non-profit orgenization or maintaining or
promoting understonding and fayorable rela-
tions with the community or publio at larze
or any segment of the publio,

©. 'The only sllowable advertising coats are
those which axe solely for;

(1) The reornitment of personnel reguired
for the performancs by the non-profit organi-
gation of obligations nrisiog under & Federal
sward (Sse also paragraph 41, ‘Recruiting

- posts, and paragraph 42, Relooation costs, of
this appendix); .

(2) The proourement of goods and gervices
for the performanoce of & Federal awerd;

(8) The dlsposa) of sorap or surplus mate-
rials aoguired in the performance of a Fed-
eral award except when non-profit organize-
tions are reimbursed for disposal costs at a
predetermined amount; or

(4) Other speoific purposes necessery to
moet the requirements of the Federal award,

d, 'The only allowable publio relabions costs
are: -

(1) Oosts speoifically required by the Fed-
eral award;

(2) Oosts of communiosting with the publo
and press pertaining to spevifio -activitles or
acoomplishments whioh result from perform-
anos of ederal awards (these oogts ars oon-
sidered necessary as part of the outreach ef-
fort for the Federa) award); or

(8) Costs of conduoting general Jajson with
news media and government public reladions

offioers, to the extent that such aobivities

Pt. 230, App. B

are limited- tio communjoation and Maison
necessary lteep the publjc informed on mat-
ters of public conoern, .such a8 notices of
TFederal oontract/grant awards, finanofal
mattors, ato, .

o, Oosts identified in subparagraphs o and d
if inourred for mors than one Federal award
o for hoth sponsored work and othe) worlk of
the non-profit oxganization, are allowable to
the extent that the prinoiples in Appendix A
to this part, paragraphs B, (“Direct Costs'")
and 0, (‘*Indireot Coste”) are observed, ,

{, Unallowable advertising and public rela-
tions copts fnolude the following:

(1) All advertisivg and publio relations
oopts other than as speoified jn subpara-
graphs o, 4, &4 e}

(2) Oosts of meetings, conventions, oon-
vooations, or other events related to other
aotivitios of the non-profit organization, in-
oluding: : E

(a) Uosts of displays, demonstrations, and
exhibits; : .

(b) Oosts of meeting rooms, hospitality
suites, and other speoial faoilities wsed in
conjunotion with shows and other speoial
events; and .

(o) Balaries and wages of employees en-
gaged in setting up and displaying exhibits,
E&kﬁng demonstrations, and providing brief-

B8}

(3) Costs of promotional items and memao-
rabilia, inoluding models, gifts, and sou-
venirs; - ‘

(4) Oosts of advertising and publio relations
designed solely to promote the non-profit or-
genization, - ’ o

3, Advisory Oounoils, Costs fnourred by ad-
visory connolls or committess are allowable
a8 & direot cost where authorived by the Fed-
eral awarding agenoy or as an indirect cost
where alicoable to Federal awards.

3. Alooholic beverages, Costs of alooholio
bevorages are unallowable. '

4, Audit costs and related services. &. The
oosts of andits required by, and performed in
agoordanop with, the Single Audit Act, as
froplemented by Ofroular A-188, “Audits of
States, Livoal Governments, and Non-Proflt
Organizations'’ are allowable, Also see 31
0.8.0, 1605(b) and seotior 230 ("‘Andait Costs”)
of Ofroular A-183,

b, Other audit costs are allowabls if in-
oluded in an indireot oot rate proposal, or if
speoifionlly approved by the awarding agen-
oy as a direot cost to en award, .

o, The cpst of agreed-upon proosdures en-
gagements to monitor subracipients who are
exompted {rom A-183 under seotion 200(d) are
allowable, subjeot to the conditions listed in
A-133, seotion 280 (D)(2). - >

5. Bad debts, Bad ‘dobts, fnoluding losses *
(whether actual or estimated) arising from
unoollectable secounts and othey claims, re-
lated colleotion oosts, &nd related legal
ocosts, are unellowable, .
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6. Bonding oosts, n. Bonding oosts arise
when the TFeders] Government reguires as-
surance mgainst finnpoinl loss to itsell or
others by reason of the aot or default of the
non-profit organization, They arise slso in
instanoes whers the non-profit organization
requires similar assurance, Inolnded are suoh
Konds as bid, performancs, ppyment, advance
paymont, infiingement, and fidelity bonds,

b, Oosts of bonding reguired purswant to
the torms of the award ave allowabls,

o. Costs of bonding reguired by the non-
profit oxvganieation in the general oconduot of
its opsrations ave allowable to the extent
that such bonding is in accordence with
sound business praotice and the rates and
premjums ave ressonable under the oir-
oumebances,

7, OQommunioation ooats, Oasts inourred for
telephone services, looal and long distancs
telephone oalls, telegrams, postage, mes-
senger, electronic or compuber transmittal
services and the ke are allowable,

8. Compensation for personal services. .
Definition, Compensation for personal serv-
joss imolndes all “compensation pald ocw-
rently or asaméd by the organizetion for
servioes of employees rendered during the
period of the award (except as otherwise pro-
vided in subparagraph 8,h of this appendix),
It inolufles, but is not Mmited to, selaries,
wages, dfyeotor's and executive oommibttee
member's foes, incentive awards, fringe hene-
fits, pension plan oosts, allowanoes for off-
site pay, incentive pay, looation allowanoes,
hardship pay, and cost of Mving differentials,

b. Allowability, Exoept as otherwise spe-
oifiorlly provided in this paragraph, the
oosts of auch compensation are allowable to
the extent thab:

(1) Total compensation t6 individual em-
ployees is reasonable for the sexvioes ren-
tleved and conforms to the established polioy
of the ovganization consistently applied to’
both Federal and non-Fedora! sotivities; and

(2) Charges to awards whether treeted as
ddrsot or indiveot costs ave determined and
supporten as reguirsd in this paragraph.

¢, Rensonableness. (1) When the organiza-
tion is predoininantly engaged in activities
other then those sponsorsd by the Federal
Government, compensation for employees on
fefleraliy-sponsored work will be conmsidered
reasonable to the extent that it §s consistent
with that paid for similex work in the orga-
nization’s obher aotivities,

(2) When the organization is predominantly
engaged in federally-sponsored astivities and
in oases where the kind of employees re-
guived for the Federa) aotivities ere not
found in the organization’s other aotivities,
compensation for employees on federally-
sponsored work will be considersd reasonable
to the extent that 1t is comparable to thab
paid for similarwork in the labor markets in
which the organiention ocompetes for the
kind of employees.involved,

2 CFR Ch. 1l (1~1-D% Edition)

A, Spooial considerations in determining
allowability, Oertain conditions yequire spe-

oin] oonsideration and possibls Ymitations in .

determining ocostzs under Fefleral awards
where amounts or types of compensation ap-
pear unreasopable, Among such conditions

‘are the following:

(1) Oomyensation to members of non-profit
organizations, trastees, divectors, assoointes,
officers, ox the immediate families thereof.
Detsrmination should be madé that suoh
compensation is remsonable for the aotnal

personal Bevrvioss renderad rather than a dis-

tribution of earnings in excess of costs.

" {3) Any ohgnge in an organivption’s ocom-
pensation polioy resuliing in o substantiel
inoresss in the organizabtion’s level of oom-
pensation, particularly when it was conour-
ront with an inoresse {n the ratio of Federal
awards to other achtivities of the organiea-
tion or apy ohange in the treatment of.el-
lowability of speoifio types of compensation
due to changes in Federal polioey, '

8. Unelloweble oosts. Oopts which are unal-
Jowable under other paragraphs of this ap-
pendix shall ndt .be ellowable under this
paragraph solsly on the basis that they con-
stitute peisonal compensation. .

f. Overtims, extra-pey shift, and ronlti-
shift premiums. Preminms for overtime,
extra-pey shifts, and multi-shift work are al-
lowable only with the prior-approval of the
awarding agency except:

(1) When necessary to oops with emer-
genoles, such as those resulting from acoi-
dents, natorsl disasteyg, bLreakdowns of
eguipment, or oconsjonal operational botile-
neoks of a pporadic nature. *

(2) When employess are performing indi-
reot funotions, such a5 administration, main-
tenanocs, or apcounting, ,

(3) In the performancs of tests, laboratory
proosdures, or other similar operations
which are continuous in nature and osnnod
yeasonably be interrupted or otherwise oom-
ploted,

(4) When, lower overall oost to the Federal
Government will result, .

g. TFringe benefits. (1) Fringe benefits in
the form of regular oompensation paid to
smployses duving periods of authorized ab-
gences from the job, such as vaontion leave,
sioks leave, military leave, and the li)ks, axve
allowsble, provided suoh costs are absorbed
vy 8l organizetion sotivities in proportion
to the relntive amount of time or effort aotu-
ally devoted to each.

(2) Fringe benefits in the form of employer
contribntions or expenses for sooial seowrity,
employse insuranoe, worlemen’s eompensa-
tion insurance, yension plan costs (see sub-
pavagraph B.h of this appendix), sud the ke,
are allowable, provided such benefits are
granted in acoordance with established writ-

ton orgamnization policies, Such benefits -

whether treated as indivect costs or as dirsct
oosts, shell be distributed to partisular
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awards and other aotivities in a ‘manner oon-
siatent with the patbtsrn of benefits aceruing
to the Individuals or group of employees

whose snlaries and wages are chargeable to

suoh awarde and othey aotivities,

(8)(a) Provisions for & reserve under & self-
insuranoce program for unemployment com-
pensation or workers' sompsnsation aye al-
lowable to bhe extent thet the provisjons
represent reasonable estimates of the labi)-
ities for suoh compensation, and the types of
coverage, extent of ooverage, and rates ana
premiums would have heen allowable had in-
surance been purchesed to oover the risks,
However, provislone for seif-insured labil-
ities whioh do zot beooms payable for more
than one year after the provision is mads
shall not exceed the present value of the li-
abllity,

(b) Whore an orgenization follows s oon-
sistent polioy of expensing eotual payments
to, o on behelf of, employees oy forimer em-
ployess for unpmployment compensation or
workers’ ocompensation, suoh payments are
allowsble in the year of payment with the
prior approval of the awarding agenoy, pro-
vided they are allooated to all eotivities of
the organization,

(4) Costs of insurance on the lives of trust-
8es, officera, or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent that the Insuranoce
ropresents additional ocompensation, The
oosts of such insurance when the orgemiza~
tion 1s named as benefiolary are unallowable,

h, Oxganization-furnished automobiles,
Thet portion of the cost of organization-fur-
nished automobiles that relates to personal
use by employees (inoluding transportation
to and from work) ie unallowable as fringe
benefit or indiract costs regardless 6f wheth-
er the oost is reported as taxable income to
the employees. These costs are aliowable 88
direot costs to sponsorsd award when xec-
essary foy the psrformenoce of the sponsored
award and approved by swarding agenoles,

i, Pension plan coste. (1) Costs of the orga~
nization’s pension plan which are inourred in
aooordence with the established policles of
the organization are allowable, provided:

(a) Suoh polioles meet the test of repson-
ableness;

{b) The methods of cost allocubion are nob
discriminatory;

(0) The oost aspigned to each fisoal year is
determined in aoocordance with generally ac-
cepted accounting prinoiples (GAAP), as pre-
soribed in Accounting Prinoiples Board Opin-
lon No. B {ssited by the American Institute of
Certified Publio Aocountants; and }

(8) The oosts assigned to a glven fiscal year
are funded for all plan participants within
six months after the end of that year. How-
ever, Inocreases to normal and past serviocs
pension oosts oaused by a delay in funding
the aotuarial liability beyond 80 days after

Pt. 230, App. B

eaoch quartor of the year to which stoh oosts
are assignable are unallowable,

(2) Pension plan termination lnsurancs
premlums pajd pursuant to the BDmployss
Retirement Income Seourity Act (IRIBA) of
1874 (Pub. L, 83-408) are allowable, Liate pay-
mt;ma oharges on suoch premiums ers unnliow-
able, . .

“{3) mxoise taxes on acoumulated funding
defiolenoies and other penalties imposed
under BRIBA are unallowable,

3§, Inocentive compensation, Incentive com-
pensation to employees based on oost reduo-
tion, or efficlent performance, suggestion
awarde, safoty awards, oto,, are allowable to
the extent that the overall compensablon is
determined to be reasonable snd suoh costs
are paid or acorned pursuent to an agree-
ment entersd into in good faith between the
organization and the omployees hefors the
servioes were rendered, or pursuant to an es-
tablished plan followad by the organization
80 oonsistently as to imply, in effect, an
agresment to make such payment.

k. Severance pay. (1) Beveranoe pay, also
commonly referred to as dismiesal wages, is
e payment in addition to regular salaries and
wages, by organizations to workers whoss
employment is being berroinated, Oosts of
severance pay are allowable only to the ex-
tent that in eaoh oase, it 18 required hy:

(a) Law '

(b) BEmployer-employes agreement .

(o) Bstablished polioy that constitutes, in ef-
feob, n1i implied sgreement on the organi-
zabion’s part, or

(d) Olroumstances of the partioular employ-

mond,

(2) Oosts of Beveranos payments are divided
into two categories as follows:

(&) Actual normal turnover severgnce pay-
ments ghall be allocated to all activities; orx,
whers the organisation provides for a reserve
for normal severances, such method will be
aooepteble if the charge to ourrent oper-
ations is reasonable in light of payments ac-
tually made for mormsl severances over &
vepresentative past period, and if amounts
charped are allooated to all rotivities of the
organization.

() Abnormal or mags ssveranoe pay is of
suoh & conjeotural neture that measurement
of oosts by means of an acorual will not
aohieve equity to both parties, Thus, acorn-
als for this purpose aré not allowabls, How-
sver, the Wederal Government recognizes its
obligation to partioipate, to the extent of its
fair share, in any speoific payment, Thus, al-
lowability will be oconsidered -on a onse<by-
onse basis n the event or coourrence,

(e) Oonts inourred in certein severance pay
peaokages (commonly known as ‘o golden
parachute’’ payment) whioh are in an
amonnt In exapss of the normal ssverance
pay paid by thé organization to an employee
apon termination of employment and are
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paid to the employes ocontingent upoi a
change in management oontro) over; or own-
ership of, the organization's assets are unal-
lowable. . '

(q) Beverance payments to foreign nation-
als employed by the organization outside the
United Stntes, to the extent that the amount:
exoesds the oustomsry or, prevailing prac-
tices for the organization in tlie Uniped
RBtates are unallowable, unless they are neo-
easary for the performance of Federal pro-
grams and approved by awarding agenoies,

(8) Severance payments to foreign nation-
als employed by the organization ontside the
United Btates due to the termination of the
foreign national as  resuld of the closing of,
or onrtadiment of activities by, the organiza~
tion in that country, are wnallowable, unless
they are nepessary . for the performance of
Federal programs and approved by awerding
agenofes,

1, Training oosts, See paragraph 48 of this
appondix, .

m, Support of salaries and wages,

(1) Oharges to awards for salevies and
wages, whether treated es diveot costs-or fn-
direot oosts, will be based on dooumented
payrolls approved by & respopsible offioial(s)
of the organization, The distribubion of sela-
ries and wages to awards must be supported
by personnel aotivity rsports, as presoxibed
1n subparagraph 8.m.(2) of this appendix, ex~
ospt when a substitute system has boep ap-
provedl in writing by the cognizant agency:
(Bez )subparagmph .2 of Appendix Ao this
PRYE, L

(2) Reports refleoting the distribution of
aobivity of each employee must be main-
tained for all staff members (professionals
and nonprofessionals) whose compensation s
chayged, in whole or in payt, divectly to
pwards, In additdon, in order to support the
allocation of imdireot oosts, such reports
must also be maintained for other employess
whose work involves two or more fonstions
or aotivities if & distyibution of thelr com-
peusation between such functione or nobivi-
ties 18 needed in the determination of the or-
ganization’s indireot oost rate(s) (¢.g., an sm-
ployee engaged part-time in indireot cost ac-
tivities and part-time in o direct fanobion).
EReports maintained by non-profit orgauiza-
tions to satiafy these requirements mush
mest the following standards:

(a) The Yeports must reflect an after-the-
faot determination of the sotusl activity of
sach employee. Budget estimates (L., esti-
mates determined before the servioss are
porformed) do hot qualify as support for
oharges to awards,

(b) Bach report must account for the total
activity for which employess are oom-
panssted and which is reguirad {n fulfiliment
of their obligations to the organization.

(o) The reports must he signed by the indi-
vidual employee, or by & responsible supes-
visory offiolal having fivst bhand knowledge

2 CFR Ch. Il (1-1=09 Edition)

of the activities performed by the employes,

- thab the distalbution of aotivity represents a

reasonable estimate of the actual worl per-
foimed by the employee during the periods
oovered by the reports,

(@) The reports must be propared at Jeast
monthly and must ooinoide with onée ox moye
pay periods, .

(8) Oharges for the salaries and wages O:
nonprofessional employees, in addition to
the supporting dooumentation desoribed in
sibparagraphs (1) and (3), must also be sup-~
ported by records indloating the total num-
ber of hours worked saoh day maintained in
oonformanoe with Department of Liabor reg-
nlations implementing the Ieir XLabor
Standards Aot (FLBA) (25 OFR part 516). T'or
this pmrpose, the term *nonprofessional em-
ployes" shall have the same meaning as
“nonexemps employes,” under FLSA,

(4) Ralaries and wages of employees used in
meeting oost sharing or matohing require-
ments on awards must be supported in the
same manner &6 salaries snd weges olaimed
for reimbursement from awsrding sgenoiss,

B, Oontingenoy provisions, Contributions
to a conbingenoy reserve or any similay pro-
vision made for events the ocourremos of
which oannot-be foretold with oertainty as
to time, intensity, or with en assurance of
their happening, are unellowable. The term
“oontingenoy reserve” exoludes self-insur-
anoe yeserves (see Appendix B to this part,
peregraphs B.(3) and 23.8(3)(d)); Ppension
funds (see paragraph 8.1): and reserves for
n0rmal $6Verancs pay (see paragraph 8.x.)

10. Defenss and prossoution of eriminel and
ofvil prooeadings, olaims, appeals and patent
infringement, -

a. Definitions, (1) Oonvietion, as used hefe-
in, means & jndgment or a conviction of &
orimina) offense by dny court of competent
jurisdiotion, whether entered upon as b ver-
aiob or a ples, inoluding a conviction due to
a plen of nolo ocontenders,

(2) Costs inoluge, but are not Mmited to,
administrative and olericsl expenses; the
oost of legpl services, whether performed by
in-housse or private counss); and the oosts of
the services of acoonntants, oonsultants, or
others yetained by the ovganization to assist
{t; oosts of employess, officers and trustees,

and any similar costs inowrred hefore, dur-
- ing, and after commencement of p judicin) or

administrative procseding that benxs n di-
root relationship to the prooesdings.

(3) Frand, as used hersin, means aots of
frand coxruption or attempts to defrand the
TFederal Goyernment or to corrapt its agents,
nots that congtitubte e ocause for deharment
or euspension (as speoified in agenoy yegula-
tions), and nots whioh violate the Ialse
Oladms Aot, 81 U.B.0., sections 3726-8731, ox
the A;zbi-l(iukbaok Aot, 41 U.B.0,, ssotions b1
and b4, '

(4) Penrlty does not inolude restitution, ve-
imbursement, or compensptory damages,
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(6) Procesding {noludes an investigation,

b, (1) Bxoept as otherwise desoribed herein,
oosts inourred in conneotion with any orimi-
nal, olvil or administrative prooseding (in-
cluding filing of a folss certification) com-
monoed by the Federal Government, or a
Btate, loon) or foreigh government, are not
allowable if the prooseding: Relates to & vio-
lation of, or faflure to comply with, a Fed-
erpl, Btate, loon) or fordign statute or regu-
lation by the organization (inoluding its
agents and employees), and results {n any of
the lollowing dispositions:

(&) In a orimina) proceeding, & oonviotion,

(b) In a oivil or adminiatrative proceeding
involving an allegation of fraud or similar
misconduot, a determination of organize~
tional Hability,

(0) In the onse of any oivil or administra-
tive prooesding, the imposition of a mone-
tary penalty.

(d) A finel deoision by en appropriate Fed-
eral officia}l to debar or suspend the organi-
gation, to resofnd or void an award, or to ter-
minats an awerd for default by reason of &
violation or failure to comply with a Jaw or
regulation,

(e) A disposition by oconsent or opm-
prornjss, if the action oould have resulted in
any, of the dispositions desoribed in subpara-
gfaphs 10, b.(1)(a). (b), (0) or (4) of this appen~

X,

(2) If more than one prooeedinz involves
the same allegod misconduot, the costs of all
suoh proosedings shall be nnallowable if any
one of bhem results in one of the dispositions
allxown in subpamgra.ph 10,b.(1) of this gppen-
aix,

o Ifa ;prooeedlng referred to in subpara-
graph 10.b of this appsndix is commenced by
the Fedoral Government and s resolved by
consent or sorhpromise pursuant to an agroe-
ment entered into by the organization and
the Fodera) Government, then the oosts in-
ourred by the organisation in oconneotion
with suoh proceedings that ave otherwise not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent speoifi-
oally provided in suoh agreement.

d. If a prooeeding referred to in subpara~
graph 10.b of this appendix is commenced by
& Btate, looal or forelgn government, the an-
thorized Federal official may allow the costs
inourred by the organization for suoch pro-
ovedings, If such authorized official deter-
mines that the sosts wers inourred as & re-
sult of a speoifio term or condition of a fed-
erally-sponsorsd awsard, or specifioc written
direction of an authorized officlal of the
sponsoring agenoy,

e, Costs inonrred in conneotion with pro-
ceedings desoribed in pubparagraph 10.b of
thie appendix, but which are not made unal-
lowable by that subparagraph, mey be al-
lowed by the Federal Government, but only
to'the extent thet:

PI, 230, App. B

(1) The oosts are rengonable in relation to
the aotivities required to desl with the pro-
oseding and the underlying oause of action;

(3) Payment of the oosts inourred, as allow-
able and allocable costs, s not prohibited by
any other provision(s) of the gponeorsd
award;

(3) The oonts are nob obharwise recovered
from the Federal Government or a thixd
parby, efther direotly as a result of the pro-
gesding or otherwlse; and,

(4) The peroentage of oosts allowed doas
not exosed the peroentage debermined by an
euthorized Federal offiolnl to he appropriate,
considering the oomplexity of the ltigation,
genarally acoepted prinoiples governing tha
award of legal foes in ofvil notjons involving
the United States as a pardy, and snoh other
faotors as may be appropriate, Such psroent-
age shal)l not exceed 80 peroent, However, if
en agresmént renched under subparagraph
10.0 of this eppendix has explioitly consid-
ored this 80 percent limitation and permitted
& higher peroontage, then the fu)l amount of
oosbs resuiting from that agresment shall be
allowable.

{. Oosts incurred by the organization in
connection with the defense of smits brought
by its employess or ex-smployees under seo-
tion 2 of the Major Frand Act of 1986 (Fub, L.
100-700), inoinding the oost of all relief nec-
essRYy to make such employee whole, where
the organisation was found lable or settled,
aré unallowable,

g, Oosts of legal, aocounting, and gonsuli-
ant services, and related costs, inonrred in
conneotion with defense against Pederal
Government oleims or - appenls, antitrust
suits, or the proseoubion of olaims or apposls
pgaingt the Federa,l Government are unal
Jowable,

h, Oosts of lexa,l. a.ooountlng. and consult-
ant gervioes, and related costs, inourred in
conneotion with patent infringement ltiga-
tion, ars unallowable unless otherwise pro-
vided for in the sponsored awards,

i, Costs whioh muy be unallowable under
thie paragraph, including dirsotly assoclated
oosts, shell be segregated and acoounted for
by the organization ssparately. During the
psndenoy of any prooesding covered by sub-
paragraphs 10,b and f of this appendix, the
Fedoeral Governmsent shell generally with-
hold payment of such oosts, However, if in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for oonditional payment upon’ provision of
adeguate seourity, or other adequate assur-
ance, and agreements by the organleation to
repay all ungllowsble costs, plus inberest, if
the ooats are subseguently determined to be
unaliowable,

11, Depreojation and use allowanoes. &,
Compensation for the use of bulldings, other
oapital improvements, and eguipment on
hand may be made through use allowance oy

depreciation, However, exoept as provided in
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prragraph 1LL of this appendix, a combina-
tion of the two methods may not be nsed in
oonneotion with a single class of fixed assets
(0.9,, buildings, offioe eguipment, computer
stuipment, eto,). ’

b. The computation of use allowanoss or
depreciation shall be based on the aoqulisi-
tion oost of the assets involved. The aoguiei-
tion oot of an asset donated to the non-prof-
it organization by a third party shall be its
g.ir market valne at the sime of the dona~

on,

0. The computation of use allowanass oY
depreciation will exolude:

(1) The-oost of land;

(2) Any portion of the cost of buildings and
eyuipment borne by or domated by the I'ed-
erel Government irrespeotive of where title
was originally vested or where it presently
rogides; and . .

(8) Any portion of the oost of bnildings and
squipment ocomtributed by or for the non-
profit oxganization in satisfaotion of a statu-
tory matohing requirement,

d. Genera) oriteris where deprediation
method is followed:
« (1) The pariod of useful servioe (ussful lifes)

esbablished In emch omse for usable oapital
assets must talke into conaideration such fao-
tors BS type of construction, nature of the
sgnipment used, technologionl developments
in the partionlar program ares, and the re-
newal and replacement policies followed for'
the individual items or olasses of .assels in-
volved, The method of deprsolation used to
assign the oost of an assel (or group of as-
potis) t0 acoonnbing periods shall reflect the
pattern of consumption of the assst during
its nseful life, )

(2) In the absenoce of olesy evidenoe indi-
cabing that the expeoted consumption of the
aspeb will be signifioantly greater or lesser in
the errly portions of its useful life than in
the latsy portions, the straight-line method
shall be presmmed to be the appropriate
method,

(3) Doprediation methotis once used shell
1ot be changed unless approved in advanos
by the ocognizant Federal agenoy. When the
depreciation method is introduced for appli-
ostion bo assets proviously subjeot to & use
pllowancs, the combination of mse allow-
ances and depréciation npplicable to suoh as-
pets must not exosefl the total acguisibion
cost of the assets,

e. When the depreciation method is used
for bhildings, & building's shell may be seg-
regated from eaoh building componént (6.,
plumbing pystem, heating, and air oondi-
tionjng system, eto.) and each item depre-
niated over its estimatsd useful life; or the
entire building (4.¢., the shell and all compo-
nents) mey be treated as a single asset and
depreciated over & single wseful life.

f. When the flepraciation method is used for’
g partionlar olass of assets, no depreviation
may be allowed on any such nesets that,

2 CFR Ch, ll (1=1-D9 Edlition)

under subparagraph 11,4 of this appendix,
would bs viewed as fully depreciated, How-
over, & reasonable use nllowanas may he ne-
gotiated for such assets If warranted after
taking into consideration the amount of de-
preoietion previonsly. chavged to the Faderal
Government, the estimatsd usefrl life re-
maining at time of negotiation, the effest of
any inoreasefl maintenanos oharges or de-
oreaseq efficjency due to ags, and any other
faotors pertinent to the utilization of the
asteb for the purposs contemnplated.

g. Orjteris where the use allowance method
is followed: o

(1) The uge allowance for huildings and im-
provement .(incinding land improvements,
suoh a8 paved parking areas, fenoes, and
sidewalks)- will be computed at an annual
mt: not exoseding two peroent of acquisition
cost,

(2) The use allowaos for equipment will be
computed st an annual rate not excesding
six and two-thirds peroent of acguisition
oost, When the use allowance xmethod 1s used
for bufldings, the entire building must be
treated 'as e single asseb; the building's com-
ponents (e.g., plwmbing system, heating and
sir oonditioning, éte.) oannot be segrepated
fom the building's shell, :

(3) The two peroent limitation, however,
need not be applied to equipment which is
merely attached or fastened to the building
but not permencntly fixed to it and which is
used as furnishings or decorations or for spe-
ofalized purposes {e.g.; dentist chairs and
dental treatment units, comters, laboratory
penches bolted to the flooy, dishwashers,
modular furniture, oarpsting, eéte.)., Buch
equipment will be considered as not being
yormenently fixed to the bullding if 1t can be
removed without the need for cosbly or ex-
tensive alterations or repairs to the building
or the eguipment, Hgquipment thet meobs
these orlteris will be subject to the 6% per-
oent sguwipment use allowanos limitabion. '

2. Charges for use allowenoes or deéprecia-
,tion must bo supportad by adequate properby
veoords and physioal inventories must be
talen ab loast onoe every two years (a stabis-
tioel sampling basis is acceptable) to ensure
that assets exist and are usable and nesfled.
When the depreoiation method iy followed,
adeguate depreoiation yeoords indiosting the
smount of depreclation talen éach period
must also be maintained.

1%, Donations and contributions,

&. Oontributions or donstions rendered.
Conbributions or donntioss, inoluding oash,
property, and servioes, mads by the oygani-~
znbion, vegardless of the reoipient, ave unal-
lowable.

1. Donetefl services reosived:

(1) Donabed oy volunteer services may he
farnisbhed $o an organization by professional
and toohnion) personnel, consultants, and
othey skilled and nnskilled labor. The value
of these servicss is not reimbursable elther
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as a dirsot or indiveot cost, Howevey, the
value of donated services may be uged to
meet 008t sharing or matohing requirements
in aooordanos with the Oommon Rule,

(3) The valus of donated servioss ntilized in
the performance of s dirsot ocost activity
shall, when material in amount, be oconsid-
ered In the detormination of the non-profit
ovganination’s jndireot oosts or rate(s) ang,
acoordingly, shall be allocated a propor-
tlonate share of applicable indireot oosbs
when the following exist;

(a) The aggiegate velue of the services is
material;

(b) The services are supported by a signifi-
cant amount of the indirsct costs lnourrad
by the non-profit organization; and

(0) The direct cost aptivity is not puraued
primarily for the benefit of the Iedera) Gay-
ernment,

(8) In those instsnoes where there s no
basis for determining the fair market value
of the servioes rendered, the recipient and
the cognizant agency shall negotiate an ap-
propriste alloostion of indirect cost to the
services,

(4) Where donated services dirsctly benefit
& project supported by an award, the indirect

cosbs allooated to the services wm be consid- -

ered a5 a part of the total oosts of the
project, Suoh indireot costs may be ryeim-
bursed under the award or nsed to meet oost
sharing or matohivg requirsments,

(6) The value.of the donnted services may
be uged to0 mest cost eharing or matohing re-
guirements. ‘under oconditions desoribed in
Heotion 216.23 of 2 OFR part 216 (OMB Ojr-
onlar A-110). Wherp donated services are
trented as indireot costs, indireot oost rates
will separate the value of the donations so
that relmbursement will not be mads,

o. Donsted goods or spaoe. (1) Donated
goolls; l.e,, expendable personal properby/sup-
plies, and donated use of sproe may be fur-
nished to o non-profit organization, The
vealue of the goods and space 18 nob reimburs-
able sither as & direct or indireot oosb,

(2) The value of the donations may be nsed
to meeb cost sharing or matohing share re-
quirements under the eonditions desorlbed in
2 OFR part 216 (OMEB Oiroular A-110), Whers
donations are treated as indirsot oosts, indi-
reot cost rates will sepaiate the value of the
donations 8o that relmbursement will not be
made,

13, Bmployes mornle, heslth, and welfare
ooste,

a. The cosbs of employes information pub-
lloations, health or firat-aid olinios and/or
infirmeries, reorsational saobivities, em-
vloyee sounseling services, and any other ex-
penses inourred in accordencs with the non-
profit organization's established practics or
custom fox the improvement of working oon-
ditions, employer-employee relations, em-~

ployes morale, and eraployee performance
are allowable, '

PL. 230, App. B’

b, Snoh costs will be aquitably apportioned
to all activities of the non-profit organiza-
tion, Income geonerated from any of these ac-
tivities will be oredited to the cosb thersof
anless suoh income hus been Jxrevooably set
over to employee welfare oyganizations,

14, Daterbainment oosts, Costs of enter-
tainment, inoluding amusement, diversion,
and sooln) potivities and any costs direotly
nspoolated with suoh costs (sioh ms tickets
to shows or sporbts svents, meals, lodging,
rentals, transportation, and gmtultdes) ave
unnllowabls, -

16, Dguipment and other oapital éxpendi-
tures.

&, For purposes of this subparagraph, the
following definitions apply: -

(1) "*Oapital Mxpenditures’ moeans expendi-
tures for the aoguisition oost of oapital as-
pots (equipment, buildings, land), or expendi-
tures to make improvements to oapital as-
pots that materially inorease their value or
useful life, Acquisition oost means the ocost
of the asset inoluding the copt to put it in
place, Acquisition oost for equipment, for ex-
smple, means the net invoios price of the
equipment, including the oost of any modi-
fioations, attashments, acoessories, or auxil-
iary apparatus neoessery to meke it usable
for the purposse for which it is acguired, An-
ofllary ohargos, such as taxes, duty, protec-
tive in transib tnsurance, frelght, and instal-
lation may be inocluded in, or exolnded from
the aoquisition cost in aocordance with the
non-profit orgahization’s regular fcoounting
praotioes,

@) “Equlpment" mepns 8N artiole of non-
oxpendable, tangible personal property hav-
ing & ussful life of more than one year and
an boquisition cest whioh equels or exoseds
the lesser of the oapitalization level emtab-
lished by the non-profit organization for fi-
nanoial statexment purposes, or $5000.

(8) “Bpsois]l purpose eguipment” means
equipment whioh is used only for researoh,
medicn], sofentifio, or pther technioal activi
ties, Examples of speoial purposs eguipment
inolu@e miorosoopes, x-ray machines, sur-
gloa) instyaments, and speotirometers.

(4) "Gensra) purpvse squipment' means
equipment, whioh is not limited to ressaroh,
mediocal, soientifio or other teohuniosl aotivi-
ties, Bxamples inolude office equipment and
furnishings, modular ofiloss, telephone net-
works, information technology eguipment
and systoms, air conditioning equipment, re-
production and printing equipment, and
motor vebioles, .

b, 'The following rules of allowability shall
apply to eguipment, and other oapital ex-
penditures:

(1) Oapital expenditures for general pur-
pose syuipment, buildings, and Jend are unal-
loweble 85 direct charges, exoept whers ap-
proved in advanoce by the awarding agenoy.
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(%) Unpita) expenditures for specia) purpose
sguipment wre nllowable as diveot oosts, plo-
vided that ttems with a anit cost of $5H000 o
more have the prior approval of the awarding
AEORLY. '

(3) Onpital expenditures for improvements
0 land, buildings, or egnipment whioh mate-
rinlly inm‘e&se their valhe oy useful life ars
unsliowable s n diveot cost exeept with the
prior approval of the awarding agenoy,

(4) When spproved as s direct charge pursy-
ant to paragraph 16.b.(1), (2), and (8) sbove,
. oapital expenditores will be charged in the

voriofl 4n which the expeddituve 1s fnourred,
ol as othexwise determined appropriate by
and negobinted with the awarding agenoy,

(6) Banipment andl other oapitel expendi-
tures are wnsllowable as Indiveot costs, How-
ever, see'paragraph 11,, Dapreofation and use
allowanoe, of this appendix for rhles on the

allowability of use allowenoss ox depreoin- -

tlon on buildings, oapital improvements, and
eynipment, Also, see payagraph 43, Rental
oosts of buildings and sguipment, of this ap-
pendix for rules on the allowability of renta)
oosts fox land, buildings, and equipment,

(6) The mmamortized portion of any eguip-
ment written off as a resnlt of a change in
oapitalizetion levels may bo recovered by
condinuing tv olzim the otherwiss allowable
use sllowanoss or depreoiption on the eguip-
ment, or by smortizing the amount to bs
weitten off over a perlod of years negobiated
with the dognizant agenoy,

16, Fines pnd ponalties, Oosts of fines snd
ponnlties reswlbing from vlo]utions of, or
fajlure of the organization to comply with
PFederal, State, end loos) laws anid regule-
tions are nunallowable except when inounrred
as & result of compliance with speoific provi-
sions of an award or instruotions in wribing
from the awarding agenoy.

17, Fund taising and investment manage-
ment cvsbs, 8, Costs of organized fund rals-
ing, including finanoisl campeigns, endow-
ment drives, solioitation of gifts and be-
guests, and similar expenses inourred solely
to raiss oapital or obtrin contributions are
unallowable,

b. Oosts of investment counsel and stafl
and stmilar expenses inourred solely to en-
Jenos inoome from investnients sre nnaliow-
abls, '

¢, Tund rpisibg ‘aud jnvestment activities
shell be alloonted an appropriate shave of in-
direst oosts under the conditions desoribed

in subparagraph B9 nf Appaudia A to this -

part,

18, Geins sud losses on fepreciable assets,
a. (1) Gains and losses on sule, retivemsnt, or
other disposition of depreciable property
shall be inoluded In the yenr in which they
ocour as oredits or ohayges to oost group-
ing(s) i1 which the deprecistion applicabls to
swoh property was inoluded, The amount of
the gain or Joss.to be incinded as & ovedit op
ohprge to the mppropriate cost grouping(s)

2 CFR Ch. Il (1-1-09 Ediflon)

shall be the giffersnos between the amonnt
realized on the properby . and the
undepreoiated basis of the propm‘by.

(2) Gaine and lopses on the Aisposition of
depyeoiable property shall not be repognized
as & separate oredit or oharge under the fol-
lowing conditions: .

(r) The gain or loss i8 proeessed through a
depreointion acooint and is refileoted in the
depreoiation allowable under paragraph 11 of
this appendis, *

(b) The properby is glven in exchange as
part of the phrohase prica of a similay ibem
and the gain or loss is taken into acoount in
determining the depreoiation cost basis of
the new ftem, -

(0) A loss results from the failure tio main-
tain permissible insuranos, exoept as other-
gritse provided in paragraph 22 of this appen-

X,

(4) Compensation for the nse of t.ha prop-
erty was provided through use allowsnoes in
Heu of depraciation in acsordancs with pn.r
graph 8 of this appendix,

(o) Gains and losses erising from mass or
pXtraordinary salos, retivements, or other
dispositions shall be considered on & casa—by-
onse basls,

b. Gains oy losses of any mature aylsing .
from the sele or exchange of property other
thaxn the property covered in Bubparagraph a
shall be exoluded in computing award oosts,

18. Goods' or servioes for personsl uss,
Costs of goods or services for personal use of.
the organivation's sinployees are unallow-
able regardless of whether the oost is re-~
ported as taxable inooine to the employees,

20, Housing and personal iving expenses, 8.
Oosts” of housing (e.g, depreoiation, mainie-
nence, utilities, fwrnishings, rent, eto,),
bousing aliowanoes snd personsl lving ex-
peneas for/of the organization's officers ars
upallowable as fringe benofit or indireot
ooty regardiess of whether the oost is ve-
ported as taxable inocome to the employees,
These oosts are allowable as diveot oosts to
sponsoyred award when necessary foy the per-
formence of the sponsored awerd and ap-
proved by awardlng agenoies,

b, The term “officers" inoludes ourrent and
past officers and employess,

21, Idle faoilities and idle oapaoity. a. As .
used in this seotion the following terins have
the meanings set forth below:

(1) “Taoilities" means land and bHuildings
or any portion theraof, eguipment individ-
ually or coillectively, or any other tangible
onpital aseet, wherever looated, and whethey
:iwned or leased by bhe nnn-proﬁt organiza-

01

(2) “IQle facilities” means completely un-
used facilities that are exosss to the non-
profit oyganization's owrent needs,

(8) “Iqle onpaoity” mesns the unused oa-

_bacity of partially used faciltiss. It s the

difference Detwesn: That which a faollitiy
oould achieve under 100 yercent operating
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bime on & one-shift busls less operating
Interruptions repulbing: from time Jost for re-
pairs, sebups; unpatisfactory materinls, and
other normal delaya; and the sxtend to whioh
the faoflity was actunlly used to mest de-
mends  during the eocvounting periad, A
multi-shift bpsis should be used if it onn be
shown that this amount of usage would aer-
mally be expeoted for the type of faollity in-
volved,

(1) **Cost of idle faollities or idle onpnoity"
maeans oosts such as maintenance, repadr,
housing, rent, and other releted cosbs, ey,
{nsuranoe, interept, property taxes and de-
preoiation or use allowanoes,

b, The ousts of idle faoilibles are unullow-
able exoept to the extent theb: :

(1) They are necessary to meet fluotuations
in worlkload; or

(3) Although xnot neoessary to meet flno-
tantions in workload, they were neoespary
when aoquired and are now idle beoanse of
changes in program requirements, efforte to
achipye more soonomioal operations, reorga-
nization, termingtion, or other censes which
ootdd not have been reasonably foraseen.
Under the exobpbion etated in this subpara-
graph, oosts of idle facflities are allowable
for a reasongble yeriod of time, ordinarily
not to excesd one year, depending on the ini-
tiative taken to use, lease, or dispose of such
feoflities,

c, The oopts of idle ospacity are normal
0osts of doing buainess end are & faotor in
the normal fIuotuations of usage or indivaot
oost rates from period to period, Such costs
are allowable, provided thet the onprolty is
reasonably antiolpated to be necedsaiy or
was originnlly reasoneble and is not subjeot
to reduotion or elimination by use on other
Pedeoral awards, subletting, renting, or male,
in aoccordenoe with sound business, e00-
nomio, or geourity praoctices, Widespread idle
oapaoity throughout an entire faciliby or
AMong a group of assets heving substantially
the same funotion may he oousidered idle fa-
oilities,

92, Tnsuranoes a.nd indemnification, a, Insur-
anos inoludes insuranocs whioh the organira-
tion s required to oarry, or which ip ap-
proved, under the terms of the award and
any other ingurance which the organieation
mpintains in conneotion with the general
oonduot of its operabions, This paragraph
does not apply to insurance which reprosents
fringe benefits for employees (8se subpara:
graphs 8.g and 8.1(2) of this appendix),

(1) Costs of insurance reguired or approved,
snd meintained, pursuend to the eward are
allowable,

(2) Oosts of other insurancs maintained by
the organization in conneotion with the gen-
era) oonduct of its operations are allowable
subjeot to the following Mmitations:

(a) Types and extont of ooverage shéll be in
aooordanos with sound business praotioe snd

PL. 230, App. B

the raties antt premiams shall be rensonable
undex the olroumstanoes,

(b) Oosts nllowed Sor business interruption
or other similay Insurance shali be Hmited to
exolude ooverage of management fees,

(o) Costs of insuyanoe or of any provisions
for & veaptve covering the risk of loss or
demage to Federal property are allowebls
only to the extent thab the ovgenization is
liable for suoh loss or damage,

(d) Provisions for s reserve under n self~{n-
suranod program ere allowablp to the extent
thet types of coverage, extent of coverage,

. rates, and premimms would have beon al-
+ lowed had jnsuranod bosn purchased to cover

the rlske, However, provision for known ot
rensonably entimated sell-jnsured Habilities,
whioh do not becoine payable for more than
one yenr after the provision s made, shall
not exoeed the present valtle of the Hability,

(e) Oogts of insurancs on the lives of trust-
o8, offioers, or other employees holdibg po-
pitione of similar responsibilities ars allow-
sbls only to the extent thet the insurance
reprosents additional compensation (see sub-

© paragraph 8,x¢4) of this appendix)., The covst

of sich insurance when the organization is
jdentified as the beneficiayy 1s unaliowable,

() Insuranoe againgt defeots, Costs of in-
gurance with respeot to sny costs tnourred to
correot defeots in the organization's mate-
riale or workmanship are unpllowable,

(g) Medioal liability (malpraotics) insur-
anos, Megdionl 1iability lnsurance is an allow-
able cost of Federal researoh programs only
to the extent that the Federal.research pro-
grams involve huxian subjeots or training of
partioipants in régenroh techniques, Medioa)
lisbiliby insuranoce oonts shall be trented as &
Aireot oopt and shall bs assigned to indl-
vidual projects based on the manner in which
the insurer pllooates the risk to the popy-
lation aoversd by the fnsuranoce, .

(8) Actual losses whioh oonld have beep
aovered by permissible insurance (through
the purchase of ineurance or & pelf-inBurenocs
program) ére unallowable unless expressly
provided for in the award, except:

(a) Uosts inouxred beonuse of losges mob
oovered under nominel deduobible insurance
ooverage provided In keeping with sound
business practios are allowable, |

(b) Minoy loases not covered by insuranoce,
such as spoilage, breakage, and disappeny-
anoe of supplies, whioh ooonr in the ordinary
oourse of operations, are allowable,

b, Indemnification includes seouring the
orgenieation against labilities to third per-
sone and any other loss or damage, not com-
pensated by insuranocs or otherwisa, The Fed-
eral Government 18 obligated to indemnify
the organization only to the sxtent expressly
provided in the award,

23, Tnberest, a. Costs inonrred for interest
on borrowed capitul, temporary use of en-
dowment funds, or the use of the non-profit
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organizntion’s own funds, ' however rap-
resented, are unallowable, However, interest
on debt inourred after Septembeyr 29, 1086 to
aoguirs or replane oapital assets (inecluding
renovations, alterations, equipment, land,
and oapitn) assets aoguived through ompital
lesess); poguired afber Beptember 28, 1605 and
used in support of Federal awards is o.llow-
able, provided that:

(1) Tor facilities acquisitions (exoluding
renovations and alterations) costing over §10
million where the Feferal Government’s ye-
imbursement is expeoted to sgual or exceed

40 percent of an asset’s oosh, the non-profit’

organization preparves, prior to the acquisi-
tion or replacement of the onpital asset(s), &
justifioation that demonstrates the nesd for
the faoflity in the conduot of federally-spon-
sorsq activities, Upon reqnest, the nesds jus-
tification wmust be provided to the Federal
agenoy with oopt cognizance muthority as &
prerequisite to the continued allowability of
interest on debt and depreoiafion related to
the feollity, The needs justifiontion for the
aognisition of » faoility showld include, at 8
minimum, the following;

{a) A statement of purposs and Justifioa~
tion for faollity aoguisition or xeplacement.

(b) A statement as to why mm'ent feoili-
ties are not adeguate,

(o) A statement of plannad future use of
the faollity.

(d) A desoription of the financing agree-
ment to be arranged for the faocility, -

(e) A summary of the bullding oontaaot
with estimated oost information and state-
ment of source and use of funds,

(f) A sohedule of planned oconpanoy dates,

(3) For facilities costing over S50D,000, the
pon-proftf oxganization prepaves, prior to the
acguisibion or replasement of the faoility, a
lease/purohese anslysis in socordamoe with
the provisfons of §§216.80 throngh 215,37 of 2
OFR 216 (OMB Cjronlar A-110), which shows
that & finanoed purohase or aapital leese is
less qostly to the organization than other
Jensing alternatives, on & net present value
Dasis, Digoount rates used shonld be equal to
the non-profit orgenization's antioipated in-
torest rabes and should be no higher than the
fair marizet rate available to the non-profit
organization from an unrelated (“‘arm's
length”) thivd-party, The lsass/purohase
enalysis shall inolude & comparison of the
net present value of the projestsd total oost
oomparisons of both alternatives over the pe-
riod the assst is expaoted to be used by the
non-profit organigation, The cost compari-
sons mssoofated with purchesing the faollity
shal) inolude the estimated purchase prlos,
antioipated operating and maintenanoe oosts
(including property taxes, if apploable) not
-included fn the debt finenoing, less any esbl-
meted asseb spivaze value ab the end of the
period definegd above, The bost oomparison
for a onpital lease shall include the esbi-
mated totsl lease payments, any estimated

2 CFR Ch. Il (1-1-09 Edition)

bargain purohase option, opsrating and
medntenance oosts, and taxes not fncluded in
the oapital leasing arrangement, less any ee-
timated oredits dus under the lease at the
end of the yeriod defined ahova. Projsoted
operating leass costs shal) be based on the
antiolpated oost of deasing comparable faoili~
ties af fair market rates undey rental agree-
ments that would be xenewed or reesbtab-
lshed over the pardod defined ahove, and any
expootsd maintenanse oosts and allowsble
property trxes to be horne by the non-profit
organization direotly or as part of the lease
arrangement.

(3) The aotual interest cost olaimed is
prodioated upon interest rates that are no
higher than the fafr market rate available to
the non-profit organization from an unre-
lated (“arm's length") thixd party,

(4) Investment earnings, inoluding interest
inooms, on bond or loan prinoipal, pending
payment of the construction or aoguisition
oopts, are used to offset allowable interest
oost, Arbitrage earnings reportable to the In-
ternal Revenue Service are not required to
be offset against allowable interest oosts.

(6) Reimbursements are limited to the

_loast oostly alternmative based on the total

cost enalysis raquired nnder subpsragraph
23.b. of this appendix. For exemple, if an op-
erating lease is detormined to be less oostly
than purchasing through debt finencing,
then refmbursemert is limited to the
amount determined. if leasing had been nsed.
In all oases where & leassfpurchase analysis
is performed, Federal reimbiuvsement shall
be based upon the least expensive alber-
native,

(6) Non-profit organlzations are also sub-
Jeot to the following conditions:

(a) Inberest on debt inourred to financs ox
refinance nassets - aoguived befors or reac-
q‘\;{red after Beptembex 28, 1805, is not allow-
able,

(b) Interest attributable to fully depre-
ofated assets is unaliowabls,

{0) For debt arrpngements over S million,
unless the non-profit organiration malkes an
initinl equity contyibution to the asset pur-
ohase of 35 peroent or moxe, noxn-profit oxga-
nizations shall rednoe olaims for interesh ox-
pense by an amonnt egual to imputed inter-
esb epynings on exasss oash flow, which is to
be osloulnted as follows, Annually, non-prof-
it organizations shall prepare & cumulabive
(from the inoeption of the project) report of
monthly onsh flows that includes inflows and
oubflows, regardiess of the funding souros,
Inflows consist of depreciation expenss, am-
orbization of onpitalized construotion imter-
esb, and annual interest expense, For oash
flow orlonlations, the annual isflow figures
sha)) be divideq by the number of months in
the year (usially 12) theb the bufldixg is in
service for monthly amonnts, Outflows con-
sist of initial equity ocontwfbutions, debt
prinoipal payments (less the pro »ati shaie
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attributable to the unallowable ocosts of
land) end intevest payments, Where oumu-
lative inflows exceed owmulative outilows,
Interest shall be onloulated on tho oxooss
inflows for that period and be treated as a re-
duotion to allowable interest expenes. The
rate of interest to ba need to compute earn-
inga on exoess oash {lows shall be the thyee
month Trensury Bill olosing rate as of the
last bueiness day of that month,

(d) Substantial reloontion of fedexally~
sponsored achivities from a faoility finanosd
by Indebtsdness, the cost of whioh was fund-

- ed in whole or part through TFederal reim-

burssments, to another facility prior to the
oxpiration of & period of 80 yenrs requires no-
tloe to the Federal cognizant egenoy, The ax-
tont of the relooation, the smount of the
Fefleral partiolpatfon in the financing, and
the depreointion and interest charged to date
may require negotiabion and/or downward
ndjustments of replacement space charged to
Federal programs in the future.

(e) The allowable oosts to aoguire feoilities
and eguipment are limited to & fair market
value available to the non-profit organiza-~
tion from an unrelated (‘‘arm’s length”)
third party.

b, For non-profit organizations subject to
"ful) coverage” under the Cost Aoocounting
Btandards (OAS) ae defined at 48 OFR
9808,201, the interest allowability provisions
of subparegraph a do not apply. Instead,
thess organizations' sponsorsd agreements
are subjsob to OAS 414 (40 OI'R 9903,414), oost
of money s an element of the cost of facill-
ties onpital, and OAS 417 (48 OFR 8803.4)37),
008t of money as an element of the cost of
oapital assets under construotion,

¢, The following definitions are to bs used
for purposes of this paragraph:

{1) Re-acquiredl assebs means assets held by
the non-profit orgenization prior bto Sep-
tember 29, 1996 that have again come to be
held by the organization, whebther bhrough
repurchage or refilnancing, It does moi in-
olude assets noguired to replace older assets,

(2) Tnitial squity contribution means the
amount or value of oontributions made by
non-profit organizations for the acguisition
of the asset or prior to cooupsancy of facili-
ties,

(8) Asset oomts wmeans the oppitalizable
oosts of an asseb, inocluding construotion
oonts, acouisition costs, and other such costs
eapimized in agoordance with GAAP,

24, Labor relstions costs, Costs inonrred in
mainteining satisfectory relations between
the organization and its employess, inolund-
ing costs of labor menagement committees,
employee publicadions, and other related ao-
tivities are allowable,

25, Lobbying, & Notwithstanding other
provisions of this appendix, costs. assooiated
wgth the following eotivities are una,now~
able:

Pt. 230, App. B

(1) Attempts to influenpe the outoomes of
any Federal, Btats, or loonl eleotion, ref-
erendum, Initiative, or similar proosdure,
through in Rind or ossh ocontributions, en-
Aorsements, publiolty, or similar aotivity;

(3) Datablishing, administering, contrib-
uting to, or paying the oxpenses of a polit-
fonl party, oampalgn, politioal aotion ocom-
mitteo, or other organization established for
the purpose of 1nﬂuenoing the outoomes of
eleotions; .

(8) Any nttempt to mfmenoe. ‘The introduo-
tion of Federa)l or Btabe legislation; or the
enactment or modification of any pending
Federal or Btate leglsiation through commu-
nioation with any member or employee of
the Congress or Btate legisleture (including
efforts to influenos State oy looal officlals to
engage in similar lobbying activity), or with
any QGovernment offioial or employes In con-
neotion with & deoisfon to pign or veto en-
rolled legiplation;

(4) Any attempt to Influence: The introduc-
tion of Federal or State legislation; or the
onaotment or modification of any pending
Federal or State legislaion by proparing,
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thereof to contribute
t0 or partioipate in any mass demonstration,
march, rxally, fundraising drive, lobbying
oampa,ign or letiter writing or telephone oam-

(6) Leg!slnbive llaison aotivities, including
attendanoe ab legislative aegajons or com-
mittee hearingn, gathering informetion re-
garding logislation, and analyzing the effect
of legisiation, when suoh notivities aré oar-
ried on in support of or in knowing prepara-
tion for an effort to empage in unallowable
lobbying,

b, The following activities are exoepted
from the coverage of subparagraph 26.8 of
this appendix:

(1) Providing & technioal and faofual pres-
entation of informetion on a topio direotly
related to the performance of & grant, con-
traot or other agreement through hearing
tentimony, statements or letters to the Con-
gress or & State lepislaturs, or subdivision,
member, or cognizant staff member thereof,
in response to & dooumented reguest (includ-
ing & Congressional Reoord notice requesting
tetimony or statements for the record at a
regularly scheduled hearing) made by the re-
oipient member, legiflative body or sabdivi-
sion, or a oognizant steff member thereof;
provided such informetion is readily obtain-
able and oan bhe readily put in deliverable
form; and further provided that costs under
this seotdon for travel, lodging or meals are
unallowable unlesp inourred to offer testi-
mony &b & regularly scheduled Congressionnl
hearing pursuant to a written request for
suoh prosentation mede by the Cheirman or
Ranking Minority Member of the Oommittee
or Bubcommittoe conducting suoh hearing,
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.(2) Any Jobbying made unallowable by sub-
paragraph 26.a.(8) of this appendix to influ-
encs Btate legislation in order to direotly ve-
duce the cost, or to avold material impair-
ment of the orgenization's anthority to per-
form the grant, contract, oy ohher ugree-
ment,

(8) Any aotiviby speoifioally authorized by
statute to be undertaken with funds from
the grant, contraot, or other agreemsnt,

o, (1) When an organization seeks yeim-
bursement for indirect costs, total lobbying
oosts shall) bo separately identified in the in-
alvect cost rate proposal, and thereafter
treated as other unallowable aotivity costs
in acoordencs with the proosdures of sub-
paragraph B.3 of Appendix A to this part.

(2) Organizations shell submit, as parb of
the annuel indireot oost rate proposal, s cey-
tifiocation thet the requiraments and stand-
ards of this paragraph have been complisd

‘with

(8) Organigations shall maintain adeguate
reoords fo demonstrate that the determina-
tion of oosts as being allowable or unallow-
able pursuant to paragraph 25 complies with
the reguirements of this Appendix,

(4) Time logs, oalendars, or simiiad renords
shall not be renuired to bs oreatéd for pur-

poses of pomplying with thig paragraph dur--

ing any partiéular oalexdar month when; the
employes engages in lobbying (as defined in
subparegraphs 26,6, and b, of this appendix)
26 peroent or less of the employee's oom-
pensated howrs of employment during that
oalendar month, and within the precsding
five-year period, the organization has not
matboerially misstated allowable or unallow-
able oosts of eny natuve, inoluding legisla-
tve lobbylng oosts, When the oonditions de-,
soribed 15 this subparagraph are met, organi-
zations ave not reguired to establish records
to support the allowability of claimed oosts
in pddition to records sivesdy yeguired or
mainteined, Also, when the oonditions Ge-
sor{bed in this subpavagraph are met, the ab-
sonoe of time logs, ocalendars, or similar
records will not serve as a basis for dis-
allowing oopts by oontesting estimates of
lobbying time spent by employees during &
oalendax month,

(6) Agenoies shall esbnblish prooedwras for
resolving in adyance, in consultation with
OMB, any significant questions or dissgree-
ments oonoerning the interpretation of ap-
plication of pavagraph 26. Any snoh advanoe
resolution shall be binding in any subsequent
sotblements, audits or investigations with
respect to that grant or conbragt for pur-
poses of interprebation of this Appendlx; pro-
vided, however, thab this shall not be con-
strued to prevemt n oontraotor or grantse
from oontesting the lawfulness of suoh & de-
termination. .

d, Jxeontive lobbying costs. Uonts incurred
in attempting to improperly influsnoe either
dirveotly or indireotly, an employee o2 officer

2 CFR Ch, I (1~1-02 Edltion)

- of the Bxeoubive Branoch of the Federal Gov~

ernment: o give oonsideration or to act re-
garding & sponsored agreement or a regh-
latiory matber ars unallowable, Improper in-
fluenos means any influence that induoes or
tends to indnoe & Pefera) employes oy officer
to give consideration or to aot regarding a
federally-sponsoreidl agreoment or regnlatory
matter on any basis obher than the merits of
the mabtber,

26, Liosses on other sponsored agresments
or conbraots, Any excess of costs over in-
oome on any award 15 unallowable as & oosb
of any obher award, This inoludes, bub is not
Umited to, the organigzation’s contribubed
portion by reason of oost sharing agreements
or any under-resoveries throngh negotiation
of lamp sums for. or osflings on, indirsot
oosts,

27, Maintenanoe and repair oosts, Oosts in-
ourredl for neosssary maintenanoe, repair, or
upkeep of buildings and equipment (inolud-
ing Pederael properby unless otherwise pro-
vided for) whioh nejther add to the psrma~
nent valne of the property uor appreciably
prolong 1ts intended lifs, but keep it in an ef-
fiolent operabting oondition, are allowable.

‘Opsts inourred for improvements whioh add

to the permanent value of the hujldings and
equipnient or appreofably prolong their in-
tended lfe shell be trentsd as ocapital ox-
penditures (see pavagraph 16 of this appen-
dix),

28, Moterials and supplies cosbs, a. Cosgts
inourred for materiels, supplies, and fah-

‘rioated parts necsssary to carry out a Fed-

eval nward are allowable,

b. Purchassd meteriels ‘and suppliés shall
be oharged at thelr actuel nrices, net of ap-
ploable oledite, Withdrawals from gonersl
stores or stookrooms should be chavged at

their aotuel net cost under muy recognized

method of prioing inventory withdrawals,

‘oonsistently applied, Incoming transpor-

tation oharges are & proper part of materiels
and supplies costs,

e, Only materinls and supp)!es actually
used for the pexformencs of n Federal award
may be oharged as dirsot oosbs.

d, Whexs federally-fionated or furnished
materials ave unsd in performing the Fedeyal
award, such materials will be used without
oharge,

29, Meotings and copferences. Costs of
meetings and conferences, the primary pur-
pose of whioh i the dissemination of tech-
nionl information, .are allowabls, This in-
oludes oosts of meals, transportation, rental
of feollities, sperkers' fees, and other items
inoidentnl to snoh mestings or conferences.
But see paragraphs 14, Botertainment oosts,
end 33., Partiolpant support costs of this ap-
pendix,

80. Mexmbiexrships, subsoriptions, and profes-
slonal aotdvity costs, a, Oosts of the non-
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profit oxgenfrabion's membership in busi-
" ness, tschuionl, end professional organize~
tions are nllowable,

b, Qosts of the non-profit organizntion's
subgoriptions to busineps, professionnl, and
tachnioal perlodionls are allowable,

¢, Oosts of membership in any oivic op
sommunity organization are aliowable with
prior approval.by Tederal cognizant agenay.

d, Coste of memboership In any country olub
or sooje) or dining olub or organization are
nhallowabhle,

31, Organization oopts, Dmxpenditures, suoh
a8 Incorporation fees, brokers' fees, feon to
promotiers, orgenizers or manegement oon-
sultants, attorneys, acoountants, or invest.
ment ocounselors, whother or not employess
of the organization, in conneotion with es-
tablishment or reorganisation of an orgeni-
zatiion, are unallowable exaspt with prior ap-
proval of the awarding agency. : .

82, Page charges in professiona) journals,
Pags charges for professional journal publi-
ontions ave allowable as o neoossary part of
reseaxych costs, where!

&, The réssaroh papers report work sup-
portod by the Federal Government; snd

b, The chargss are levied impartially on all
research papers published by the journal,
whether or not by federally-sponsored au-
thors, '

88, Partiolpant support costs, Partioipant
support oosts are direct oosts for ibems suoh
as stipsnds or subsistence a)lowances, travel

'

allowances, and registration fees paid bo or-

on behalf of partfoipants or trainees (but not
erployess) in oongeotion with mestings,
oonferenoes, symposia, or training projects,
These oosts are allowable with the prior ap-
proval of the ewarding agenoy.

34, Patent oosts, a, The following oosts re-
leting to patent and copyright matters are
allowable: cost of preparing disclosures, re-
ports, and other doozments required by the
Federal award and of searching the art to
the extent neasssary to make such disolo-
pures; oost of preparing doouments and any
other patent costs in connestion with the fil-
ing and proseoution of s United States pat-
ent applioation whers title or royalty-free 1i-
oense is required by the Federal Government
to be conveyed to the Federal Goverament;
and goneral oounssling services relating to
patont and oopyright matters, such as advice
on patent and copyright laws, regulations,
olauses, and employee agresments (but ses
paragraphs 87, Professional services oosts,
and 44,, Royalties and obher costs for use of
patents and copyrights, of this appendix),

b, The fellowing oosts yelated to patent
and oopyright matter are unallowable:

(1) Jost of preparing disclosures, reports,
and other dopuments and of searching the
art to the extent neoessary to .malke disolo~
BUres nob required by the award,

(2) Ouvsts-in oonneotion with fHling and
proseouting any foreigm patent applioation,

Pt. 280, App. B

or any United States patent application,
where the Federal award does nab reguire
oonveying title or a royalty-free license to
the IPederal Government (but ses paragraph
46., Royalties end other oosts for use of pat-
ents and copyrights, of this appendix),

85, Plant and homelend ssourity oosts,
Neoegsary and rassonable expenses inourred
for ronftine and homeland seonrity to protect
faoilitiens, peraonnel, and work produats are
ellowable, Suoh costs inolude, but are not
limited to, wages and uniforms of personnel
engaged In seouriby aotivitios; eguipment;
barriera: contrastual ssourity services: oon-
sultants; sto. Oapital oxpenditures for home-
Innd and plant spourity purposes are pubjeot
to paregraph 16,, Bguipment and other onyp-
1tal expenditurss, of this appendix, .

38, Pre-pgreement costs, Pro-award oosts
ars those inourrsd prior to the effestive date
of the awerd direotly purswent to the nego-
tiation and in antiofpation of the award
where such ocosts aye mecessary to oomply
with the proposed delivery schedule op period
of performance, Such coats are allowable
only to the extent thab they would have been
alloweble if inourred after the dete of the
award and only with the written approval of
the ewarding agonoy.

37, Professional services costs, a. Oosts of
professional and conmsnltant services ren-
dered by porsons who are members of & par-
tlonler profession or possess & speoial skill,
and who are not officers or employess of the
non-profit orgenization, are allowabls, sub-
Jeot to subparagraphs b and ¢ when resson-
nble in relation to the sexvices rendered and
when not contingent upon rsoovery of the
ovstis from the Fedoeral Government, In addi-
tion, legal and relabed services are lmited
under paragraph 10 of this eppendix,

B, In determining the allowabiliby of costs
in o partionlar case, no single factor or any
speoial combination of faotors is necessarily
determinative. However, the following fac-
tors are relevant:

(1) The nature and scope of the service ren-
dered in relation to, the servios required.

(2) The neosssity of contracting for the
service, considering the non-profit organjen~
tion's capability in the partionlar ares,

(8) Tho past pattern of snch aosts, partiou-
laxly in the yoavs prior to Fedoral awarda,

(4) The impaot of Fodersl awards on the
non-profit organization’s business (i.e,, what
new problems have arigsen).

(6) Whether the proportion of Federal work
to the non-profit ovganization’s total busi-
ness s such as tio influenos the non-profit or-
ganization in favor of inourring the ocost,
partionlarly where the servioes rendered axe
0ot of & continuing nature and have little re-
lationship to work under Federal grants and
contraots,

(6) Whether the service oan be performed
more eoonomionlly by direot employment
rather than sontraoting.
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(7) The gualifiontions of the individual or
oconcern rendering the service and the ous-
tomary fees oharged, espeoinlly on non-Fed-
eral awards,

(6) Adequaoy of the contraotial agresment
for the serviee (e.p., desoription of the serv-
joe, estimate of time reguired, rate of com-
pensation, and texmination provisions).

o, In addition to the faotors in subpara-
graph 87.b of this. appendix, retainer fees to
bs allowable must he supported by evidenos
of bons fide pervices availsble or renderef

88, Pnblication and printing oosts, a. Publi-
ontion oosts include the costs of printing ($u-
oluding the processes of composition, plate-
maldng, press work, binding, and the ‘end
products produced by such Pprocesses), dis-
tribution, promotion, meailing, and general
handling, Publioation oosts also fnvlude page
chavges in professional publiontions. :

b, If thess costs are not identifiable with a
partioular oost objective, they shounld be al-
loonted as indireot costs to all benefiting no-
tivities of the non-profit oxganization,

o. Page oharges for professional journal
publiontions are allowable as a nesessary
part of repearch oosts whers:

(1) The researoh papers report work sup-
portsd by the Fedoral Government: and

(2) The charges sre levied impertially on
al} resenroh papers published by the journal,
whother or not by federally-sponsorsd au-
thors,

89, Rearrangernent and alteration oosts,

Oosts inowrred for ordinary or normal rear-
rangement and aiteration of facilities are al-
lowable, Speoial arvangement and altevation
oosbs Inowrred speoifically for the projsot are
allowable withi the prior approval of the
awarding agenoy,
" 40, Reoconversion ocosts, Oosts inourved in
the restoration or rehabilitation of the non-
profit orgapizabion’s facilities to approxi-
mately the same ocondition exigting imme-
diately prior to commencement of Federal
awards, less costs related to mormal wear
and teal, are sllowable,

41, Reorniting oosts, &, Subject to subpara-
graphs 41,0, o, and 4 of this appendix, and
provided that the size of the staff reornited
and maintained is in keeping with workload
requiremsents, oosts of *'help wanted" adver-
tising, operating oosts of an employment of-
fice necessary to seocurs and maintgin an
adequate staff, costs of oporating an aptitude
and eduoational testing program, tiravel
oosts of employees while engaged {n reoruit-

ing personnel, travel oosts of applioants for.

interviews for prosypeotive employment, and
relooation costs inourred inoldent to reoruit-

- ment of new employess, are allowable to the
oxtent that such cosbs ave inourred pursuant
to & well-managad reoruitment program,
Where the organigation uses employment
agenocies, oosts that ave not in excess of
standerd commeroinl mtes {or suoh sarvioes
are allowabls,

2 CFR Ch. Il (1-1-09 Edition)

b, In publioations, costs of help wanted ad-
vertising that incindes oolor, includes adves-
tising material for other than recruitment
purposes, or is exoessive in size (taling into
oonsideration reoruitment purposes for
whioh intended and.normal organizational
practioes in this respeot), are nnrllowable,

o, Oosts of help wanted afivertising, speoial
emoluments, fringe benefits, and salary al-
lowances inomred to abtract professional

pevaonnel from other organjzations that do

not meet the test of reasonableness or do nbt

* sonform with the established practioss of the

orgamza.mon, &re unallowable,

d. Where relooation costs incurreQ inoldent
to reorultmant of & new employee have been
ellowed either ns an allocable direct or indi-
rect oost, end the newly hired employee re-
signs for reasons within his contio] within
twelve months after baing hired, the organf-
gabtion will be reguired to refund or oredit
suoh relooation costs to the FPederal Govern~
ament.

42, Relooation oosts, a, Relooation oosts
are oosts inoident o the permenent change
of duty assignment (for an jndefinite period
or for a statefl period of mot less than 12
months) of ‘an existing employes or npon re-
oruitment of 'a new employee, Relooation

.605ts are allowable, siblect to the Hmitation

desoribed in subparagrephs 42.b, o, a,nd d of
this appendix, provided that;

(1) The move is for the benefit of the em-
ployer,

(2) Refmbursement to the employee is in
acocordance with an established written pol-
ioy consistently followed by the srployer,

(8) The reimburatment does not exoeed the
employes’s actusl (or reasonably estimated)
expenses,

b, Allowable relooation oosts foy aurrent
employees are limited to the following:

(1) The costs of transportation of the em-
ployee, members of his immediete family
and his household, and personal effects to
the new looation.

(2) The costs of ﬂndmg a new homs, suoh.

a5 advanoe trips by employess and spouses to
looate living guarters and temporary lofging
Aduring the transition period, up to maximum
period of 80 fays, inoluding advance trip
time,

(3) Closing costs, such as brokerage, legal,
and appraisal fees, incident to the disposi-
tion of the employee's former home, These
ocosts, together with thoss desoribed in pub-
pavagraph 42,0.(4) of this appendix, are Hm-
ited to B peroent of the sales price of the em-
ployes's former home,

(4) The continuing costs of ownership of
the vaosnt former home after the settlement
or lease dats of the employee's npw perma-
nent home, such as maintenanos of buildings
end grounds (exoclusive of fixing up expenses),
utilities, tnxes, and property inswrance,

(6) Other necesssyy and ressonable ex-
penses normally inoident to relooation, suoh
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as the oosts of vanceling an unexpired lenso,
disconnecting and reinatalling housshold ap-
pliances, and purchesing Insurance agajnst
loss of or damages to personal property, The
cost of canceling an unexpired leass is lm-
itod to threo times the monthly yental,

o. Allowahle relooation oosts for new em-
ployaes are limited to those dessribed in pub-
poaragraph 43.b(1) and (2) of this appendix,
When relooation costs jnourred inoident to
the reornitment of new smployees have been
allowed either as a direot or indirect oosb
and the employes resigns for reasons within
his oontrol within 18 sonths aftor hire, the
organization shall refund or eredit the Fed-
sral Governmenb for its share of the oost.
However, the oosts of travel to an oversens
Jocation shell be considered travel costs in
a000rdance with paragreph 60 and not reloos-
tion costs for the purpose of this paragraph
if dependents sre not permitted.at the looa-
tlon for any remson and the oosts do not in-
olude ousts of transporting household goods.

d. The following oosts related to relecation’

are unallowable:

(1) Faes and other costs assoolated with ao-
quiring & new home,

() A loss on the pale of a formey homs,

(8) Continuing mortgage principal and in-
terest payments ox e home being 8014,

(4) Income takes paid by an employes re-
lated to relmburssd relocation costs,

43. Rental costs of buildings and equip-
ment. &, Bubjoot to the limitabions desoribed
in subparagraphs 43,b, through 4. of this ap-
pondix, rontal conts ars allowable to the ex-
© tonb that the rates aye reasomable in light of
such factors as! Renta) coats of compatable
property, if any; market conditions in the
aren; slternatives avallable; and, the type,
lfe expeotanoy, condition, angd value of the
property leased, Rental arrangements should
be raviewed pariodioally to determine If ajr.
oumstances have chenged and other options
are aveilable,

b, Rentsl costs under *“sale and lease baok"
arrangements are allowable only up to the
amount thet wonld be allowed hed the non~
proftt organisablon continued to own the
properby, This amount would inolude ex-
penses snoh as depreciation or use allowanoe,
maintenenos, taxes, and insurance,

¢. Renta)l ocosts under *lesg-than-arms-
length® leases are rllowable only up to the
amount (as explained in subparagraph 48.b.
of this appendix) that would bs aliowed had
title to the property vested in the non-profit
organigation. Tor this purpose, & Jess-than-
arms-length Jease 18 one under which one
party to the lesse agreement is able to gon-
{rol or substantially influencs the aotions of
the other. Such leases inolude, but are not
limited to those between divisions of & non-
profit organization; non-profit organizations
under common ognbrol throngh common offi-
oers, dirsotors, or membexrs; and a non-profit
organization and a direotor, trustee, officer,

PL 230, App. B

‘o ey employes of the non-profit organize~

blon ox his immaediate family, elther direotly
or through oorporations, trusts, or similay
arrangements in whioh they hold & oontrol-
ling interast, Foxr example, & non-profit orga-
nizetion may establieh a separate covpora-
tion for the sole panpose of owning property
and leasiny it baok to the non-profit organi-
zation,

d, Bental oosts under lenses whioh are re-
quired to be treated as oapital leames under
GAAP ore allowable only up to the amount
(as explained in subpersgraph b) that would
be sllowed had the non-profit organization
purchased the property on the dabe the lease -
agreement wat exeouted, The provisions of
I'inancfel Accounting Standards Board
Btatement 18, Aooounting for Leases, shall
bs used to determine whether a lenss s @
oapital lense. Intierest aosts related to omp-
ital leases are sllowable to the extent they
meet the oriteria in paragraph 23 of this ap-
pendix. Unallowable costs include amounds
paid for profit, management fees, and taxes

° that would not have been impurred had the

non-profit organization purohased the facil-
ity.

" 44, Royaliten and other costs for nee of pat-

ents and oopyrights, a. Royalties on s patent
or copyright or amortization of the oost of
acquiring by purchass a oopyright, patent, or
rights thersto, necessary for the proper per-
formenos of the award are allowable unless:

(1) The Federal Government has a licensse
olr me right to fres uss of the patent or copy-
right, '

* (2) The patent or copyright has been adju-
dioated to be invalid, or has been administra~
tively determined to be dnvalid,

(8) The patent or dopyright 16 considersad to
he unenforceable, :

(4) The patent or copyright is expired.

b, Bpeoial orre should be exeroised in de-
termining reasonableness where the royal-
ties may heve arrived at as a result of less-
thap-arm's-length bergaining, e.g.;

(1) Royalties peid to persons, including
oorporations, affillated with the mon-profit .
organization, '

(2) Royalties paid to unafflliated parties,
inoluding corporations, under an agreement
entersd into In contemplation that & Pederal
award would bb made, '

(8) Royalties paid under an agreement en-
tered into after an award is mads to a non-
profit organization,

0. In ahy oase involving a patent or copy-
right formerly owned by the non-profit orga-
nization, the amount of royailty allowed
should not exceed the sosb which would have
bben allowed had the non-profit organization
retained title thereto, .

45. Selling and marketing, Oosts of selling
and marketing any produots or services.of
the non-profit orgexization aye unallowable
(unless allowed under paragraph 1. of this ap-
pendix as allowable publio relations oost.
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Hawever, these costs are allowable as direct
oosts, with prior approval by awarding agen-
ojes, when they are necessary for the per-
formanoce of Federal programs,

46. Bpeoislized service .faoilities, a, The
oosts of sarvines provided by highly complex
or speocialived faoilities operated by the non-

profit organization, such as computers, wind
tunnels, and reactors are sllowable, providen
the charges for the services meet the condi-
tions of either paragvaph 46 b, or o. of thia
appendix and, in addition, taks into acoonnt
auy items of income or PFederal financing
that guelify as applicable oredits under sub-
paragraph A.b. of Appendix A to this pars,

b. The aosts of such servioss, when mate-
rianl, must be oharged directly to applicable
awards based on aotual usege of the services
ok the basis of a schedule of yates or estab-
lished msthodology that.does not disorimi-
nate ngainst federally-supportad aotivities of
the non-profit organization, inoluding nsags
by the non-profit ovganization for internal
purpnses, and is designed to reoover only the
aggregate oosts of the services, The ocosts of
oach service shsll consist normally of both
its dirsob costs and its allooabls share of all
indireot costs, Rates shall be adjusted ab
leagt biennislly, and shall take into consid-

eration oveyunder applied costs of the pre-
vious pariod(s),

o, Whore the oosts inourred for a service
are not material, they may be allocated as
Indireot ocosts, .

4,  Under some extraordinery ofr-
oumstances, where it 15 fn the best intervest
of the Pederal Government and tho ustitu-
tion to establish alternative cosbing arrange-
ments, suoh arvangements may be worked
out with the cognizant Federal agenoy,

47, Taxes, a, In general, taxes which the ox-
ganization ip reguired to pay and whioh ave
paid or acorned in aococordance with GAAP,
and payments made tio local governments in

Heu of taxes which are commensurate with

the looa) government ssrvices reoeived ave
allowable, exoept for baxes from whiok ex-
emptions. are avaflable tio the organization
ddreotly or whioh are aysilable tu the organi-
gation bamed on an exemption afforded the
Foderal Government and in the latbor oass
when the awarding eagenocy makes available
the neoessary exemption cerbifioates, spsoinl
assessments on land whioh represent oapital
improvements, and Foderal incoms taxes,

L. Any refund of taxes, and any payment to
the organization of interest thereon, which
were allowed es award oosts, will be oredited
either as a gost reduction or casl yefund, as
appropriate, to the Federnl Goverament,

48, Terminetion oosts applicable to spon-
sored agrepments, Tevminrtion of awerds
generally gives rise to the inowwrence of
oobts, or the need for speois) trentment of
0058, whioh would not have arisen had the
Il‘ederal eward not been terminated. Cost
prinoiples oovering these items ave set forbh

2 CER Ch, Il (1~1-09 Edition)

" pelow, They ers to be used in conjunotion '

with the other provisfons of this appendix in
terminetion situations,

o, The oost of items reasonably usable on
the nou-profit organization’s other work
shall not be allowable unless the non-profit
organization submits evidenoe that it -wonld
not retain’ suoll items at cost without sus-
taining a loss, In deoiding whether such
items ara reasonably usable on other work of
the non-profit organization, the awarding
agenoy should oonsider the non-profit oxga-
nization's plans and orders for ourrent and
sohieduled aotivity, Oontemporansous pur-
chases of oommon {tems by the non-profit
ovganization shell be regarded as evidenoe
that suoch items are reasonably usabie on the
non-pxoﬂt- organization’s other work, Any
atopptance of common items as allooable to
the terminated portion of the Federa) award
shall be Hmited to the extent that the quan-
tities of Buch items on hand, in transit, and
on brder are in exovess of the reasonable
quantitative raguiremsnts of other work,

b, If in & partioular onse, despite all rea-
sonkble efforts by the non-profit organiza~

- tlon, osrtain ocosts cannot be disountinued

immediately after the offective dete of ter-
mination, snoh costs are generally allowable
within the limitations set forth in this ap-
pendix, exoépt that any such oosts ocon-
tinuing after terminstion duwe to the neg-
Hgent or willful feilure of the non-profit or-
ganization to disoontinue such oosts shall be
unellowable,

o. Lioss of useful value of speoial tooling,
machinexy, and is generally allowabls if: '

(1) Buch spboial tooling, special meachinery,
ot equipment is mot reasonably capable of
upe in the other work of the non-profit orge-
nization,

(2) "I'he interest of the Faﬂera.l Government
is protected by transfer of title or by obher
means desmed appropriate by the awarding
aganoy, and ,

(3) The loss of useful value for any one ter-
minated Federal sward is limited to that

. portifon of the asquisition cost whioh bears

the same ratio to the total soguisition cost
as the terminated portion of the Iederal
awerd bears to bhe entire tsrminated Federal
award and other Federal awards for which
the sppojnl tooling, speoial machinery, or
equipment was avguirasd.

.4, Rental oosts under unexpired leusea e
generally allowable whers olenrly showa to
have Dbeen reasonably necessary for the per-
formanos of the terminated Federal award

" less the residual value of such leases, if:

(1) The amount of suoh rental nlaimed doos
not excesd the reasonable nse value of the
property lensed for the period of the Federal
pward and such further period as may be rea-
sonable, and

(2) The non-profit organization mekes all
reasonable efforts to terminate, anspign, set-
tle, or otherwise reduos the oost of such
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lonse, There 4180 may be inoluded the cost of
niterations of suoh leaped property, provided
such nlterations weve nevesasry for the per-
formanae of the Federa) award, and of rea-
sonable restoration reguired by the provi-
sions of the lease.

8, Bottloment expenses. inoluding the fol-
lowing ars generally allowables .

(1) Accounting, legal, clerloal, and stmilar
costs reasonably neoessary for .

(8) The preparation nnd presentation to
the awarding ngenoy of setblement olnims
and supporting date with respeot to the ter-
minated porblon of the Federal award, unless
the terminabion-is for default (ses §216.61 of
2 OFR part 216 (OMB Oiroular A-110)); and

(b) The terminadtion and setblement: of sub-
awards,

(2) Rersonable costs for the storage, trans-
portation, proteobion, and dispusition of
property provided by the Pederal Govern-
ment or acquired or produced for the Federal
award, exoept when grantees or oontractors
are reimbursed for dlsposals at a predeter-
mined amount in aoccordanos with §215.32

through 21637 of 32 OFR part 215 (OMB Cir- .

oular A~110),

(3) Indirect oosts related to salaries and
wegos Inpurred as settlement expenses In
subparagraphs 48.e.(1) and (2) of this appen-
dix, Normally, suoh {ndirect costs shall be
Hmited o fringe benefits, oconpancy oost,
and immediate supervision,

{. Olaims under sub awards, inoluding the

sllooable portion of olajms whioh are com- -

mon to the Pederal award, and to other work
of thé non-profit organizstion ave generally
allowable, :

An epproprinte shere of the non-profit ot-
ganization’s indiveot expense may be allo-
oated to the amount of settlements with sub-
soutraoctors and/or subgrantesg, provided
that the rmount allocated is otherwlse con-
sistent with the basic guidelines contsined
in Appendix A. The Indireot expenss 5o allo-
onted shall exolude the same and similar
oopts olaimed direotly or indireotly as settie-
ment expenses, ’

49, Traintng costs, a. Costs of preparation
and maintenanos of a progrem of instraotion
inoluding but not limited to on-the<job,
olasproom, and apprentioeship training, de-
signed to inorease the vooationsl effective-
ness of employess, inoluding training mate-
rials, textbooks, salaxies or wages of trainees
(exoluding overtime compensation which
might arise thevsfrom), and (i) salaries of the
filreotior of training and staff when the train-
ing program is conduoted by the organiza-
tion; or (if) tnition and fess when the train-
Ing is in an Institution not operated by the
organization, are allowable, :

b. Oosts of part-time education, at en un-
dergraduste or post-graduate college level,
inoluding that provided at the oxrganieation's
own faoilibies, are sllowable only when the
oourse oi degres pursued is relative to the

Ph. 230, App. B

field in whioh the employee is now working
or may reasonebly he expsoted to work, and
ave limited-to;

(1) Training materials,

(2) Textboolks,

i’(a) Tass charges by the eduoationa) inetitu-
tion, N ‘

(4) Tuition oharged by the etnoational in-
stitution or, in Meu of tultion, instruotors’
splaries and the related shars of indireot
oosts of the eduocnbionnl institution to the
extont that the dum theveof is not In exoess
of the tuition whioh would have been paid to

-the parbtioipating eduontiona) institvtion,

(6) Balaries and relatet costs of instructors
who are employees of the organization,

(8) Btrajpht-time compensation of eaoh
employes for time spent abttending olasses
during working hours not in exoess of 166
hours per year and only to the extent that
olrowmstances do not permit the operation of
olasses or attendancs ab olasses after regular
working hours; otherwise, suoh compsensa-
tion is unallowable,

0. Cosbs of tuition, fees, training materials,
and textbooks (but not subsistence, salary,
or any other emoluments) in ocoinection
with full-time education, inoluding that pro-
vided at the organization's own fecflities, at
& post-gradunte (but not undergraduate) col-
lege level, are allowable only when the
oourge or degree pursued is related to the
field in whioh the employee is now worling
or may reasonably be expeoted to work, and
ouly where the oosts reoeive the prior ap-
proval of the awarding agenoy, Such vosts -
are lMmited to the ooste abtributable to a
totnl period not to exceed one sohool year for
each employes so trajned, In unusual osses
the perlod may be extended, .

4, Costs of attendance of up to 16 weeks per
employee per year at spsoislized programs
speoifionlly designed to0 emhanos the effec-
tlveness of exeoutives or managers or to pre-
ypare employees for such positions are allow-
able. Such ocosts Inoclude enroliment fees,
training materials, textbooks and related
oharges, employess’' salaries, subsistence,
and travel, Copts allowable under this para-
graph do not inolude those for courses that
are part of a degree-orfented owurrioulum,
which are allowable only to the extent set
forth in subparagraphsb and o, :

e, Maintenanue expense, and normal depre-
oiation or feir rental, on facilities owned or
lensed by the organization for training pur-
poses are allowable to'the extent set forth in
‘paragraphs 11, 27, and 80 of this appendix.

f. Contributions or donations to edu-
oational or training institutions, including
the donation of faoilities or other properties,
an;i scholarships or fellowships, are unallow-
able, .

g, Training and eduoation costs in excess
of those otherwise allowable under subpara-
graphs 40,b and o of this appendix may be al-
lowed with prior s.pprovgl of the awarding

m
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agenoy., To he considered for approval, the
organization must demonstrate that such
costs ars oonsistently inourred pursusnt to
an established training mud eduoation pro-
gram, and that the oonrse or degi'es parsied
is ralative to the field in which the employse
is now working or may reasonably be ex-
peoted to work,

80, Transportation oosts, Transportation
oosts inolude freight, express, oartage, and
postage oherges relating either to goods pur-
chased, in prooess, or delivered. These vosts
are allowabls, When such oosts can readily
be identified with the items involved, they
may be direotly ohargsd as transportation
oosts or added to the oost of suoh items (ser
paragraph 20 of this appendix), Where identi-
fioation with the materials received oannot
Ysadily be mafe, transportation costs may he
charged to the appropriate indireot cost ao-
oounts I the organization follows a oon-
sistent, eguitable prooedure in vhis respsot,

61, Travel oosts,

a, General. Travel oosts mre the expenses

for transportation, lodging, subsistenocs, and -

related items inourred by employess who are
in travel status on official business of the
non-profit organization. Buch ocosts may be
charged on an actnual oosb basis, on B per
diem or mileage basis in lisu of actual oosts
inourrad, 0 on e combination of the twe,
provided the method used is applied to an en-

tire trip and not to seleotsd deys of the trip,

and resnlts in oharges oonsistent with those
normally allowed in lke ofroumstanoces in
the, non-profit organization’s non-federally-
sponsored activities, .

b, Lodging and subsistonce, Coats inonrred
by employess and officers for tyavel, inolnd-
1ng costs of lodging, other subsistence, and
inoidenta) expenses, shall be considered rea-

‘ sonable and allowable only to the extent
such oopts do not exoeed oharges normally
allowed by the non-profit organivation’in its

regular operations as the yesult of the non-

profit organization’s written travel poliey,
In the absenos of an scoeptable, written non-
profit organization policy regarding travel
copts, the xates and amounts established
under subohapter I of Ohapter 67, Title §,
United Btates Code (*'Trave) and Subsistence
Bxpenses; Milenge Allowanoss'), or by the
Administrator of Genera) Services, or by the
Prasident (or his or her desfgnes) pursuant
to any provisions of such subohapter shall
apply to travel under Feﬂam.) awards (48 OFR
B81.206-46(2.)).

-0, Dommervial aie tvavel, (1) Alrfare oosts
in excees of the ougtomary standard commey-
oial alxfare (coach or sguivalent), Federal
Governmept contraot hlrfare (Where aythor-
ized and available), or the lowest commeroial
discount airfare ave unallowable exospt when
suoll acpommodations would: require ofroni-
tous routing; require travel during nurssson-

able honxs; excessively prolong travel; resilt

in additional oosts that would .ofiseb the

Il

2 CFR Ch. Il (1-1-09 Edition)

m'emsporbatioﬁ savings; or offer acoomnioda~
tions not reasonally adeguate for the trav-

eler's medioal needs. The non-profit organi- -

zabion must Justify and dosument these con-
ditions on & oase-by-oase basis in order for
the use of first-nlass afrfare to be allowable
in such onses,

(2) Unless a pattern of avoldance is de-
teoted, . the Federal Government will gen-
erally not question a nov-profit organiga-
tion's determinations that oustomeary stand-
ard airfaye or other disoount airfarve is un-
available for speolfio trips if the mon-profit
orgenization oan demonstrate either of the
following; that such airfare was not avail-
able in the specific oase; or that it is the
non-profit organization’s overall practice to
malke routine use of suoh alrfare,

4. Ady travel by other than commercial
oprrier, Costs of travel by non-profit orgeni-
zation-owned, -leased, or ~chartersd ajroraft
inolude the oost of lease, charter, opseration
(inoluding personnel oosts), maintenance, de-
preoiation, insurance, and, other ralated
oosts, The portion of suoh costs that excseds
the cost of allowabls commersial air travel,

as provided for in subparagraph} o., {8 unal-

lowable,

8, Foreign travel, Direot charges for for-
oign travel oosts are allowable only when the
travel has recelved prior approval of the
awarding agency. Baoh separate foreign trip
must reosive snch approval, For purposes of
this provision, “forsign travel" includes any
travel outside Oanade, Mexico, the United
Btates, and any United States territories and

possessions, However, the term *‘forelgn -

travel” for a non-profit organization looated

in a foreign ocountry means travel outside

that country,

52. Trustees, Travel and pubsistence costs
of trustees (or direotors) are allowable, The
oosts eve subjeot to restriotions regarding
lodging, subsistence and air tyavel costs pro-
vided in paragraph 51 of this appendix,

APPENDIX C T0 PABT 230—NON-PROMIT
ORGANIZATIONS NOT BSUBJBEOT TO
THIS PART

1, Advanos 'Teohnology Institute (ATI),
Oharleston, Bouth Caroling

2. Aorospace Oorporabion, W} Segunao, Oali-
fornia

8. American Institutes of Research (AIR),
Washington DU

4, lA1g‘onna Nationul Linboratory; Ohioago, I1-
inois

6, Atomic Onaua.lby Commission, Wash-
ington, DO

6. ‘Battelle Memorla) Instituts,
Headquartered in Oplumbus, Ohio

7. Brookhaven Nabionn) Lnborat»ory, Upton,
New York

8, Oharles Stark Draper Lnboratory. Inoor-
porated, Cambridge, Massaohusebbs
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9. ONA Oorporation (CNAD), Alexandria, Vir-
nie,
10, Mnvironmental Institute of Mlohigan,
Ann Arbor, Miochigan
11, Georgla Institute of Teohnology/Georgln
Teoh Applied Resesrch Oorporation/Geor-
gin Tach Research Institute, Atlanta,
Goeorgin
12, Hanford Dnvironmentnal Health Founde-
tlon, Riokland, Washington
18, ITT Researoh Institute, Ohioago, Nitnols
Miilmitibube of Gas Teohnology, Ohioago, 11~
nols .
15, Institute for Defense Analysis, Alexan-
dria, Virgloie
16, LMI, MoLean, Virginia
17, L:it.re Corporation, Bedford, Messaohu-
sotty ’ .

18, Mitretek Systems, Ino,, Falls Churoh, -

Vivginia

19. Netiona) Radiologion] Astronomy Obasrv-
atory, Grasn Bank, West Virginia '

20, National Renewable Bnergy Lahoratory,
Golden, Oolorado

31. Oak Ridge Assooiated Universities, Oak
Ridge, Tennessee

Pl. 230, App. C

22, Rand Oorporation, Sante Monloa, Onli-
fornia ,

23, Resenrch Triangle Instibute, Reseavoh
Trinngle Park, North Oaroling

24, Rivorside Resenarch Inatitute, New Yorlk,
New Yorik : )

26, South Oarolina Research Authority
(SORA), Charleston, SBouth Oaroling

26, Bouthern Researon Institute, Bir-
mingham, Alabama

27, Bouthwest Researoh Institute, San Anto-
nio, Texas .

20, BRI International, Menlo Parlt, Oslifornia

38, Byraouse Resesrch Corporation, Byra-
ouse, New York

80, Universitios Ressarch Aszociation, Inoor-
porated (Nationel Acoeleration Lab), Ar-
gonne, Illinois

31, Urban Iusbitute, Washington DO

82, Non-profit insnranos companies, such as
Blue Oross and Blue Bhield Organieations

83, Other non-profit organizations as nego-
tiated with awarding agenotes

PARTS 231-299 [RESERVED]
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L . @ircular No. A-133° - -
Revised to show changeg published in the Pederal Reglstexs
: .of June 27, 2003 and June 26, 2007 }
Audits of States, Looal Governments, and Non~Profit Organizations

T0 THE HEADS OF EXECUTIVE DEPARTMENTS AND ES’I_‘ABLISMNTS
SUBJECT: pudits of States, Local Governments, and Non-Profit Organizations

1. purpose. This Circular is issued pursuant to the gingle audit Act of
1984, P.L. 98-502, and the Single Audit Act Amendments of 1996, P.L. 104-156.
It sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards. i

2. .Authority, Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seg, of title 31, United States Code, and Executive

Orders 8248 and 11541,

3, Rescission and Supersession., This Circular rescinds Circular A-128,
saudits of State and Local Governments, " issued April 12, 1985, and superpedes
the prior Circular A-133, naudits of Institutions of Higher Education and

Other Non-Profit Institutions," issued April 22, 1996. For effective dates,
see paragraph 10, . :

4, pPolicy. Except as provided herein, the standards set forth in this

Circular shall be applied by all Federal agencies, If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisionslof the subsequent statute shall

govern,
_ y the provisions of the sections of ‘this
Cirouldr to non-Federal entities, whether they are recipients expending

Federal awards recelved directly £from Federal awarding agencies, ox are
subrecipients expending Federal awards received from a pass-through entity (a

recipient or another subrecipient) .

"Federal agencies shall appl

This Circular does not apply to non-U;8. based entities expending
Federal awards received either directly as a recipient or indirectly as a
subrecipient. ' :
5, gefinigiégg. The definitions of key texms used in this Circular are
_contained in § .105 in the Attachment to this Circular. :

6. Required Action. The specific reguirements and responsibilities of
Federal agencies and non-Federal entities are set forth in the Attachment to

this Circular. Federal agencies
making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provigions are required by Federal
statute or are approved by the Office of Management and Budget {(OMB).

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy

requiremente and assistance to ensure uniform, effective and efficient

implementation. .
8, Information Contact. Purther information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reporting Branch, Office

of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993.
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9, ' Review Date. - This*cirquiar will have m polidy review three years from
the date of issuarce. ‘ o '

© 10, Bffective Dates. The étandards set forth in §___.400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to. audits of fiscal years beginning after June

30, 1996, except as otherwise specified in §.___.400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that §___..305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998,
The requirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fiscal years

beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exceptlon of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T, Smythe
Acting Director

The revisions published in the Federal Regilster June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

’

Rob Portman
" Directox
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. PART__ --AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS
Subpart A--General
gec,
~_.100 Purpose.
—.105 Definitions.
subpart B--Audits '
_..200 Audit requirements.
©_.205 Basis for determining Federal awards expended.
__.210  Bubrecipient and vendor determinations.
—.215 Relation to other audit requirements.
_.220 - Frequency of audits. )
225 Sanctions,
__.230 Audit costs.
235 pProgram-specific audits.
Subpart C--Auditees
—.300 Auditee responsibilities.
—.305 auditor selection.
___.310 Financial statements.
__.315 aAudit findings follow-up.
—.320 Report submission.
Subpart D--Federal Agencies and Pass-Through Entities
To__.400 Respongibilities,
405 Management decision.
Subpart E--Auditors ‘
500  Scope of audit,
__.5ps © Audit reporting.
__.510 ' audit findings.
___.515% audit working papers.
__..520 Major program determination,
525 Criteria for Federal program risk.
_.530 criteria for a low-risk auditee.
Appendix A to Part _ - Data Collection Form {Form SF-SAC).

Appendix B to Part __ - Circular A-133 Compliance Supplement,
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‘Subpart A--General
S,__;lOO Purposeé.

This part sets forth standards for obtaining consistency and uniformity
amenyg Federal agencies fox the audit of non-Federal entities expending Pederal -

awards.
sm__.los Definditions. -

Auditee means any non-Federal entity that expends Federal awards which
must be audited under this part. .

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards
(GAGAS), The term auditor does not include internal auditors of non-proflt
organizations,

Audit finding means deficiencies which the auditor is required by
5__..B10(a) to report in the schedule of findings and questioned costs.

CFDA number means the number assigned to a Federal program in the

Catalog of Federal Domestic Aggistgnce {CFDA) .,

Cluster of programs means a grouplng of closely related programs that
ghare common compliance requirementg, The types of clusters of programs are
research and development (R&D), student financial aid (SFa), and other
clusters. YOthexr clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the ‘
definition of a cluster of programs. When des1gnat1ng an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with B___.400(d) (1) and §___.400(4)(2), respectively. A. ¢luster of programs
shall be con51dered as one program for determlnlng major programs, as
described in §__ .520, and, with the exceptlon of R&D as described in
5;__.200(c), whether a program~specific audit may be elected.

COgnlzant agency for audit means the Federal agency des;gnated to carry
out the responsibilitles described in §,___.400(a).

- Compliance supplement refers to the gl;gglg;_g;;g;_ggmgligggg
Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may ispue to replace it. This document is available from
the Govermment Printing Office, Superintendent of Documents, Washington, DC

. 20402-9325.
Corrective action means action taken by the auditee that:
(1) Corrects idéntified deficiencies;
(2) Produces recommended improvements; or

{3) Demonstrates that audit flndlngs are either invalid or do not
warrant auditee action.

Federal agency has the same meaning as the term agegcx in Sectlon 551 (1)
of title 5, United States Code,

Federal award means Federal financial assistance and Federal cost-

reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does

4
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not . in¢lude procurement contracts, under grants or contracts, used to buy -
goods or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract, Contracts to operate Federal
Government owned, contractoxr operated facilities (GOCOs) are excluded from the

requirements of this part. :

) Federal awarding agency means the Federal agency that prbvides an award
directly to the wreoipient, »

Federal financial aigsistance means assisfance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property

{including donated surplus property), cooperative agreements, interest
gubsidies, insurance, food commodities, direct appropriations, and other
asgistance, but does not include amounts received as reimbursement for
gervices rendered to individuals as described in §___.205(h) and §___ .205(i).

Federal program means:

(1) all Federal awards to a non-Federal entity assigned a single
number in the CFDA. :

(2) When no CFDA number is assigned, all Federal awards' from the same
agency made for the same purpose should be combined and considered one
program. .

(3) Notwithstanding paragraphs (1) and (2) of this defimpition, a
cluster of programs, The types of clusters of programs are!

(d) Research and -development {(R&D) ;
(ii) sStudent financial aid (SFR); and

' (1ii) "Other clusters," as described in the definition of cluster
of programs in this section. ‘

CAGAS means generally accepted govermment auditing gtandards issued by
the Comptroller General of the United States, which arxe applicable to

financial audits,

Generally accepted accounting principles has the meaning specified in

generally accepted auditing standards issued by the American Institute of
. Certifiled Public Accountants (ATICPA).

Tpdian tribe means any Indian tribe, ‘band, nation, ox other organized
group or community, including any Alaskan Native village ox regional or '
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that. is recognized by the United States as eligible fox
the special programs and services provided by the United States to Indians

because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficieﬁcy 6f operations;-

(2) Reliability of financial reporting; and

(3) Compliance with applicabie laws and regulations.

Internal control pertaining to the compliance requirements for Federal

programs (Internal control over Federal programs) means a process~-effected by

5
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an entity'sz management and othet petsonnél~—deéignednﬁo provide reasonable
aspurance regarding the achievement of the following objectives for Federal
programs : - : ' N '

(1) Transactions are propérly recoirded and accounted for to:

(1) Permit the preparatibn of reliable financial statements and
Federal reports; )

(11) Malntaln accountability over assets; and

(iii) pemonstrate compliance with laws, regulations, and other
compliance reguirements;

(2) Transactions are executed in compliance with:

(i) Lawg, regulations, and the provisions of contracts or grant
aggeements that could have a direct and material effect on a Federal program;
an

{i4) Any other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other assets are safegquarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee received or administered by
a non-Federsl entity.

Local government means any unit of local govermment within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of govermments, and any other instrumentality of local government.

Maior program means & Federal program determined by the auditor to be a
major program in accordance with § .520 or a progran identified as a major
program by a Pederal agency oxr pass-through entity in accordance with
S.____.215(c).

Management decision means the evaluation by the Federal awarding agency

or pass-through entity of the audit findings and corrective action plan and
the issuance of a writtem decision as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit
organization.

Non-profit organization means:

(1) any corporation, trust, association, cooperative, or othexr
organization that: ‘ '

(i) Is operated primarily for scientific, educational, sexvice,
charitable, or similar purposes in the public interest;

(i) I not organized primarily for profit; and

(11i) Usee its net proceeds to maintain, improve, or expand its
operations; and

(2) The term pon-profit organization includes non-profit institutions

of higher education and hospitals.
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: OMB means thé‘Ekecutive Office of the President, Office of Management
and Budget. ' ' S

Oversight agency foxr audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned

a cognizant ageéncy for auwdit. When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
responsibilities, The duties of the oversight agency for audit are described

-in §__,400(b).

Effective July 28, 2003, the following is added to this definition:

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit, Within 30 days after any
_reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment. "

' pass-through entity means’'a non-Federal entity that provides a Federal
award to a subrecipient to carzy out a Federal program. '

Program-specific audit means an audit of one Federal program as provided
for in § .200(a) and § .235,

Questioned cost means a cost that is questioned by the auditor because
of an audit finding: , ' .

(1) Which resulted from a violation or possible viclation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;” '

(2) - Where the costs, at the time of the audit, are not supported by
adequate documentation; or . s

(3) Where the costs incurred appear unireasonable and do not reflect

. the actions a prudent pexson would take in the circumstances.

‘ Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal

program.

Research and gevelogment {R&D) means all research activities,vbpth basic
and applied, and all development activities that are pexformed by a non-

Federal entity. Research is defined as a systematic study direoted toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilitles as othex .
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and

development of prototypes and processes.

Single audit means an audit which includes both the entity's financial
statements and the Pederal awards as described in § .500,

State means any State of the United States, the District of Columbia,
the Gommonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Maxriana Islands, and the Trust Territory of the
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Pacific Islands, any instrubentality thereof, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian -tribe as
defined in this section. ' ‘

Student Financial Aid {SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Bducation Act
of 1965, as amended, (20 U,S.C. 1070 et seq.) which is administered by the
U.8. Department of Education, and similar programs provided by other Federal
agencies, It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies ox

reseaxch,

Subrecipient means a non-Federal entity that expends Federal awaxrds
received from a pass~through entity to carry out a Federal program, but does
not include an individual that is a beneficlary of such a progrgm. A
subrecipient may alsoc be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor 1s provided in § ,210.

Tvpes of compliance reguirements refers to the types of compliance

requirements listed in the compliance supplement, Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking: and,

reporting. .

Vendor means a dealer, distributor, merchant, or other sellex providing
goods or services that are required for the conduct of a Federal program,
"These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program., Additional guidance on distinguishing

between a subrecipient and a vendor is provided in § .210,

Subpart B~-Audits
§___.200 Audit reguirements,

(a) Audit reguired. Non~Federal entities that expend $300,000
($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific andit conducted for
that year in accordance with the provisions of this part, Guidance on
determining Federal awards expended is provided in §__.205,

(b) Bingle audit. Non-Federal entities that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with § __ .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (o) of this section.

{c) Program-sﬁecific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal

program's laws, regulations, or grant agreements do not reguire a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with §  .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were receilved from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass—through entity in
the case of a subrecipient, approves in advance a program-specific audit.

" {8) ‘Exemption when F al awards expended are less than $300,000
(8500,000 for ;iécg; vears ending after Decémber 31, 2003). Won-Federal
. 8 .
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'entities that exzpend less -than $300,000 (8500, 000 for fiscal years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
‘audit requirements for that year, except as noted in § - ,215(a), but records
must be available for review or audit by appropriate offilcials of the Federal
agency, pass-through entity, and General Accounting Office (GRO}.

v

{e) Federally Funded Research and Development Centers (FFRDC):

Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this part.

s L2056 Basis for determining Federal awards e#pended.

{a) Determining FPederal awards expended. The determination of when an

award is expended should be based on when the activity related to the awaxrd
ocours, Generally, the activity pertains to events that regquire the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts’ or grant agreements, such asi expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
snbrecipients; the use of loan proceeds under loan and loan guarantee

.. programs; the receipt of property; the receipt of surplus property: the

" receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
" an interest subsidy; and, the period when insurance is in force.

{b) Loan and loan guarantees‘(loéns). Since the Federal Government.is'

at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Pederal awards expended under loan programs,

except as noted in paragraphs (e) and (d) of this saction:

(1) Value of new loans made or received during the fiscal year;
plus ¥
. (2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

{3) Any interest subsidy, cash, or administrative cost allowance
received. - . .

{c) Loan and loan guara es (loans) at institutions of highe
* education. When loans are made to students of an institution of higher
education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for the prior balances,

{d) Prior loan and Jogn guarantees (loans). Loans, the proceeds of

which were réceived and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing

compliance requirements other than to repay the loans.

{e) Endownent funds. The cumulative balance of Federal awards for

endowment funds which are federally restricted are considered awards expended

in each year in which the funds are still restricted.

(f) Free rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part

5
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' 'Of an .award to cdrfy out a Federal program shall be included in determining

Federal avards expended and subject to audit under this part.

{g) Valuing noh—ggsn assistance, Federal non-cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
assessed value provided by the Federal agency.

(h) Medicare. Medicare payments to a,non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Federal awards expended under this part.

(1) Medicaid, Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis,

(3) Cextain loans provided by the National Credit Upion

on. For purposes of this part, loans made from the National
Credit Union Share  Insurance Fund and the Central Liquidity Pacility that are
funded by contributions from insured institutions are not considered Federal

awards expended,

§ .210 Subrecipient and vendor determinations,

——

{a) General. An auditee may be a recipient, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (g¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods andt
services. :

(b) Federal award. Characteristiocs indicative of a Federal award
recelved by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistance; .

(2) Ras its performance measured against whether the objectives
of the Federal program are met; '

{3) Has responsibility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal
program compliance reguirements; and

i (5) Uses the Federal funds to carxy out a program of the .
organizatlion as compared to providing goods or services for a program of the
pass—-through entity.

.(c) Payment for goods and services. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:
(1) Provides the goods and services within normal business:
operations
10
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{2) Provides aimiiar goods or services. to many different
purchasers; : ' .

(3) Operates in a, competitive environment;

(4) provides goods or services that are ancillary to the
operation of the Federal program; and

'(5) Is not subject to compliance reduirements of the Federal
program, ' '

{d) Use of judgment in making determination. There may be unusual
circumstances or exceptions to the listed characteristics. In making the .
determination of whether a subrecipient or vendor relationship exists, the

substance, of the relationship is more important than the form of the
agreement, It is not expected that all of the characteristics will be present

and judgment should be used in determining whether an entity is a subrecipient
or vendor. : ’

(e) FPor-profit subrecipient. Since this part does not apply to for-
profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe ‘applicable
compliance reguikements and the for-profit subrecipient's compliance
responsibility, Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the

contract; and post-award audits. :

(£) Compliance /responsibility for vendors, In most cases, the

auditee's compliance responsibility for vendors 15 only to ensure that.the

procurement, receipt, and payment for goods and services comply with laws,

‘regulations, and the provisions of contracts or grant agreements. Program
However, the

compliance reguirements normally do not pass through to vendors.
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the

audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

s 215 Relation to other audit requirements.

e

(a) pudit under this part in lieu of other audits. An audit made in
accordance with this part shall be in 'lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAQO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

av for additional audits. A Federal .agency
nal aundits shall, consistent with other
ge for funding the full coést of such

(b) Federal adency t
- that conducts or contracts for additio
"~ applicable laws and regulations, arzan
additional audits.

11

ATTACHMENT ol
PAGE . {1 oF .33 PAGES




{c}] Request foi a program to be audited as a major program. A Federal
agency may reguest an auditee to have a particular Federal program aundited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for: planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after conmsultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§  .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass~through entity may use the provisions of

this paragraph for a subrecipient. .
§ + 220 Freguency of audits.

Except for the provisions for blennial audits provided in.paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
pexriod. '

(a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
blennially, This requirement must still be in effect for the biennial period

under audit.

{b) . Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

. 225 Sanctions,

S___

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part. 1In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as!:

(a) Withholding a percentage of Federal awards until the audit is
completed satlsfactorily; :

(b) Withholding ox disallowing overhead costs:

{c) Suspending Federal awards until the audit is conducted; ox
(d) Terminating the Federal award.

8§ .230 Audit costs.

(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards.  The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acguisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

12
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(b) ~Uhallowable costs. A noh-TFederal entity shall nbt'chargé the
" following to a Federal awaxrd: R '

© (1) The cost of any audit under the Single audit Act Amendments
- of 1996 (31 U.8.C. 7501 et _seq.) not conducted in accordance with this part,

. (2) The cost of auditing & non-Federal entity which has Federal
awdrds expended of less than $300,000 ($500,000 for fiscal years endlng after
December 31, 2003) per year and is thereby exempted under §  .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §___.400(d)(3),
provided the subrecipient does not have a single audit., For purposes of this

part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass—
through-entity. and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;

and, repoxrting.

§ .235  Program-specific audits.

{a) Program-specific apdit guide available. In many cases, a program-
specific audit guide will be available to provide specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should .
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When & current program-specific audit
guide is available, the auditor ghall follow GAGAS and the guide.when

performing & program-specific audit.

(b) Program-specific audit guide not available. (1) When a program-
specific audit gunide is not available, the auditee and auditor shall have
pasically the same responsibilities for the Federal program as they would have

for an audit of a major program in a single audit.

(2) The auditee shall prepare the financlal statement{s) foxr the
Federal program that includes, at a minimum, . a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § :315(b), and a
corrective action plan consistent with the requirements of ﬁ___.sls(c).‘

(3) The auditor shall:

(i) Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS;

(ii)' Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
requirements of § ,500(c) for a major programj .

(iii) Pexrform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or 'grant
agreements that could have :a direct and material effect on the Federal program

consistent with the requirements of § ,500({d) for a major program; and

13
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{iv) FPFollow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the

requirements of §__ ,500(e).

(4) The auditor's report{s) may be in the foxm of either
combined or separate reports and may be organized differently from the mannex
presented in this section. The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(i) An opinion {or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented failxly in all
material respects in conformity with the stated accounting policies;

{ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

{iil) A report on compliance which includes an opinion (or
diseclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of coptracts or grant agreements which could.
have a direct and material effect on the Federal program; and

, (iv) B schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §  .505(d) (1) and findings
and questioned costs consistent with the requirements of §___.505(d) (3).

(c) Repoxt submission f = cific .
(1) 'The audit shall be completed and the reporting reguired by paragraph
{a) (2) or (o) (3) of this section submitted within the earlier of 30 days after
receipt of the aunditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agéncy
that provided the funding or a different perilod is specified in a program-
specific audit gulde. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditox’s
report(s), or 13 months after the end of the audit period, unless a different
period is specified in.a program-specific audit guide,) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection. '

(2) When & program-specific andit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with § _ ,320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass—-through entity the reporting
required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
. findings, and a corrective action plan as described in paragraph (b){2) of

. this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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'8 .320(b), as applicable'to a prqgram~specific‘aﬁdit, and one copy of this

reporting package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. Also, when the schedule of

findings and questioned costs disclosed audit findings ox the swmmary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass~through entity, when a subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of §  .320(e)(2). A subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification

regquirement.

(d) Other sections of this part may apply. Program-specific audits
are subject to § _ .100 through §_ _ .21B(b), 'S__ .220 through §___.230, :
§__ .300 through §___.305, § _.315, §___.320(£) through §  .320(3), §___.400
through §__ .405, §  .510 through § _ .515, and other referenced provisions
of this part unless contrary to the provisions of this section, a program-

specific audit guide, oxr program laws and regulations.

subpart C~-Auditees ‘
§ .300 Auditee responsibilities.

The auditee shall:

(a) Identify, in its accounts, all Federal awards recelved and
expended and the Federal programs under which they were received., Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(b} Maintain internal control ovéi Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contxacts or grant agreements that could have a material effect on each of its

Federal programs.

{c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Pederal programs.

{a) Prepare appropiiate financial statements, including the schedule
of expenditures of Federal awards in accordance with &  .310.

(e) Ensure that the audits regquired by this part are properly
performed and submitted when, due. When extensions to the report submission
due date required by §  .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(f). Follow up‘ahd take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § ,315(b) and § .315(c), respectively.

§ , 305 Auditor selection,

—_—
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{a) puditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule") published March 11,
1988 and amended April 19, 1995 [insert appropriate CFR citation), Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
avallable from the Officé of Administration, Publications Office, room 2200,
New Executive Office Building, Washington, DC 20503)., Whenever posgsible,
auditees shall make positive efforts to utilize small buginesses, minority-
owned firme, and women's business enterxprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable., In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, avallability
of staff with professional qualifications and technical abilities, the results
of external quality control reviews, and price,

{b) Restriction on auditor preparing indirect cost proposals. An

auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded 51
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subseguent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs, To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 1998.

. {c) Use of ral auditors., Federal auditoxrs may perform all or part
of the work required under this part if they comply fully with the
requirements of this part.

s .310 Financial statements.

(a) Financial statements. The auditee shall prepare financial
gtatements that reflect ite financial position, results of operations oxr
changes in net assgets, and, where appropriate, cash flows for the fiscal year
audited., The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational unite that have separate audits in '
accordance with §__ .500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auvditee may list
the amount of Federal awards expended for each award year separately., At a
minimum, the schedule shall:

A1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and majoxr
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human
Services. )
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(2) For Federal awards recelved as a subrecipient, the mame of
the pass-through entity and identifying numbexr assigned by the pass-through
entity shall be included, . _

(3) Provide total Federal awards expended for each individual
Federal program and .the CFDA number or other identifying number when the CFDA
information is not available,

L {4) Include notets that describe the signifibant accounting
policies used in preparing the schedule, .

(5) To the extent practical, pass-through entities should
identify in the schedule the tptal amount provided to subrecipients from each

Federal program. ’

(6) Include, in either the schedule ox a mote to the schedule,
the value of the Federal awards expended in the forxm of non-cash agsistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end. while not required, it is preferable to
present this information in the schedule.

§__-.315 Audit findings follow-up.
“(a) General. - The auditee is regponsible for follow-up and corrective

action on all audit findings, As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall

" also prepare a corrective action plan for current year audit findings. The

summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§___.510(e). @Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding

initially occurred.

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and guestioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
andit findinge listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid ox not warranting further actioh in accordance

with paragraph (b)(4) of thls section.

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action’

wag taken.

(2) When aundit findings were mot corrected or were only
partially corrected, the summary schedule shall describe the plamed
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explanation. : .

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
descoribed in the summary schedule. A valid reason for considering an audit
finding as not warranting further action ig that all of the following have

oceourred:
(1) Two years have passed since the audit report in which
17
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the finding oocurred was submitted to the Federal clearinghouse;

{ii) The Federal agency or pags- through entity is not
currently following up with the auditee on the audit flndlng, .and

{iii) A management decision was not xssued.

(c) Corrective action plan. At the completion of the audit, the
auditee shall prepare a correotive action plan to address each audit finding
included in the current vear auditor's reports. The corrective action plan
shall provide.the name(s) of the gontact person(s) responsible foxr correotive
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit f;ndings or believee cérrective
action is not required, then the corrective action plan shall 1nclude an
explanation and specific reasons. .

§__ .320  Report pubmission.

(a) General. The audit shall be completed and the data collection
form described in parxagraph (b) of this section and reporting package -
desoribed in paragraph () of this pection shall be submitted Withln the
earlier of 30 days after receipt of the auditor’s report(s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit., (However, for fiscal
years begimming on or before June 30, 19988, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 daye after receipt of the auditor’s report(s), or 13 months
after the end of the audit perlod ) Unless restricted by law or regulation,
the auditee ghall make copies avallable for public inspection.

{b) Data Collection. (1) The auditee shall gubmit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit, The form shall be approved by OMB, available from the
Feaderal clearlnghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall slgn a statement to be included as part of
the form certifying that: the auditee complied with the recuirementg of this
part, the form was preparsd in accordance with this part {and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elements:

(1) The type of report the auditor issued on the financial statements of
the auditee (i.e., unqualified opinion, quallfmed opmnlon, adverse
opinion, or disclaimer of opinion).

(i4) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial gtatements and
whether any such conditions were materlal weaknesses.

(iid) A gtatement-as to whether the audit dlsclosed any noncompliance Wthh
is material to the financial statements of the auditee.

{iv) Where appllcable, a statement that significant deficlencies in internal
.eontrol over major programs were disclosed by the audit and whether
any such conditions were materlal weaknesses,

(v) The type of report the auditor issued on compliance for major
18
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programs (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion), .

(vi}) A list oﬁ the Federalvéwarding agencies which will receive a copy of
the reporting package pursguant to § .320(4) (2) of OMB Circular
A-133. .

{vii) A yes or no statement as to whether the auditee gualified as a low-

risk auditee undexr § .530 of OMB Circular A-133.

{(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in. 5. .520(b) of OMB Circular A-133,

{ix) The Catalog of Federal Domestic Assistance (CFDA) number for each

Federal program, as applicable.

{x) The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detall as they are listed in the schedule

of expenditures of Federal awards.

{xi) The amount of expenditures in the schedule of expenditures of Federal
awards agsociated with each Federal program,

(xil) For each Federal program, & yes Or no statement as to whether there
are audit. findings in each of the following types of compliance
requi;ements and the total amount of any cguestioned costs:

(A) activities allowed or unallowed.

(B) Allowable costs/cost prineciples.

{cy . Cash management.

{D) Davis-Bacon Act.

() Eligibility.

(F) . Equipment and real property management ,

(G) Matching, level of effort, earmarking.

(H) Period of availability of Federal funds,

(1) Procurement and suspension and debarment,

(TJ) Program income. o : ,
(X) Real property acquisition and relocation asglstance,
(L) Reporting.

(M) Subrecipient monitoring.

(N) Special tests and provisions.

(xiii) Auditee Name, Employer Tdentification Number (s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

(xiv) auditor Name, Name and Title of Contact Person, Auvditor Address,
2auditor Telephone Number, Signature,,and Date.

(xv) Whether the auditee has either a cognizant or oversight agency for
audit. ) :

{xvi) The name of the cognizanﬁ or oversight agency for audit detexrmined in

accordance with .§ LA400(a) and § .400(b), respectively.

(3) Using the information included in the reporting package
described in paragraph (¢) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
séurce of the information included in the form, the auditor’s responsibility
for the information, that the foxm is not a substitute for the reporting
package described in.paragraph () of this section, and that the content of
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the form 15 limited to the data elements prescrlbed by OMB,

{c) . Reporting Qackage, The reporting package shall 1nclude the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §__ ,310(a) and §___.310(b), respectively;

(2) Surmmary schedule of prior audit findings discussed in
5 .315(Db);

(3) Auditor's report(g) discussed in §5___.505; and

(4) Corrective action plan discugsed in §.__..315(¢).

(d) Submission to clearinghouse, All auditees shall submit to the Federal

clearlnghouse designated by OMB a single copy of the data collection form
descoribed in paragraph (b) of this section and the reporting package described
in paragraph (¢) of this pection.

o {e) dditional submissio subrecipients. (1) In addition to the
requirements discussed in paragraph (d) of thig section, auditees that are
also subrecipments ghall submit to each pass-through entlty one copy of the
reporting package described in paragraph (e) of this section for each pass-
,through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of anﬁ gudnt findings relating to Federal awards that the pass-through entlty
provided,

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not reguired to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass- through entity
that: an audlt of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federxral award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass~through entity
provided, A Subrecipient may submit a copy of the reporting package described
in paragraph (o) of this section to a pass-through entity to comply with this
notification requirement,

(£) Requests for ggpggg gopies, . In response to requests by a Federal
agency oxr pass- through entity, auditees shall sgubmit the approprlate copies of

the reporting package described in paragraph (o) of this section and, if
requested, a copy of any management letters issued by the auditox,

{g) eport retention re e . Auditees ‘shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
file for three vears from the date of submission to the Federal clearinghouse
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designated by OMB. Pass-through entities shall keep subrecipients’
submissions on file for three years from date of reaeipt,

{h) Clearinghouse responsibilities. ?he Federal clearinghouse

. designated by OMB shall distribute the reporting packages received in

. accordance with paragraph (d) (2) of this section and §__ .235(e)(3) to
applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection

forms and reporting packages. -

. (1) Clearinghoupe address. The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the

Census, 1201 E. 10th Street, Jeffersonville, IN 47132,

{4) Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such marmmer as may be approved by

OMB. With OMB approval,. the Federal clearinghouse may pilot test methods of
electronic submissions. : . ‘ o

Subpart D--Federal Agencies and Pags~Through Entities
5 .400 Responsibilities. ’

(a) Cognizant agency for audit responsibilities. Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency fox audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OME makes a specific cognizant agency for audit assignment. .

Following 1s effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Pederal awards expended in
the recipient's fiscal years ending in 1995, 2000, 20053, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based ‘on Federal awards expended in 1995. (However,
for States and local governments: that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until ‘fiscal years beginning

after June 30, 2000.) :

Following is effective for fiscal years ending after December 31, 2003:
The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit :
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004, (However, for 2001 through 2005, the
cognizant agency for audit is detexmined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance to -
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit, Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, Af known, the auditor of the reassignment. The cognizant

agency for audit shall:

(1) provide technical audit advice and liaison to auditees and
auditors, e .
(2) Consider auditee reguests for extensions, to the report
21
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 submission due date required by § .320(a). The cognizant agency for audit
may grant extensions for good cause.

. (3) Obtain or conduct gquality control reviews of gelected
audits gade}by non-Federal auditors, and provide the results, when
appropriate, to other interested oxganizations.

(4) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officiale of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as regquired by GAGAS
or laws and regulations.

y

(5} Advise the auditor and, where approprlate, the guditee of
any deficiencies found in the audits when the deficiencies requ;re corrective
action by the auditor, When advised of deficiencies, the auditee shall work
with the auditor to take corrective action, If corrective action is not
taken, the cognizant agency for audit shall notify the aunditor, the audites,
and applicable Federal awarding agencles and pase- through entities of the
facts and make recommendatlions for follow-up action, Major inadequacies or
repetitive substandard performance by suditors shall be referred to
approprlate State llcensing agencies and profeseional bodies for dlBClplanary

© action.

(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audite made
pursuant to this part, so that the additional audits or reviews build upon

audits performed in accordance with this part.

{7) Coordinate a management decision for audit findings thatl
affect the Federal programs of more than one agency.

(8} Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9) For biennial audits permitted under § .220, consilder
auditee requests to gualify as a low-risk auditee under § .530(a) ,

{b) rsight agency for audit onsibilit . An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Pederal agency determined in accordance with
§__.105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
reguested, ’

{2} May assume all or some of the responsibilities normally
performed by a cognizant agency for audit, .

(c) Federal awarding adgency responsibilities., The Federal awarding

agency sha11 perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and i1f the
award ie for R&D, When some of this information le not available, the Federal
agency shall provide information necessary to clearly describe the Federal
award,

(2) advise recipients of requirements imposed on them by
Federal laws, regulations, and the provi31ons of contracts or grant
agreements,

(3} Ensure that audits are completed and reports are received
22
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not the audit finding is sustained, the reasons fox the decision,

in a timely manner and in acoordance with the requirementé of this part.

(4) provide technical advice and counsel to auditees and
aunditors as requested. '

(5) Ispue a management decision on audit findings within six
months after receipt of the audit report and emnsure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person responsible for providing awnnual updates
of the compliance supplement to OMB. ‘

() pams-through entity respopsibilities. A pass-through entity shall
perform the following for the Federal awards it makes: ' i

(1) Tdentify Federal awards made by informing each s
f

subrecipient of CFDA title-and mumber, award name and number, award year,
the award is R&D, and name of Federal agency. When some of this information
ide the best information

is pot available, the pass-through entity shall provi
available to describe the Pederal award.

(2) Advige subrecipients of requirements imposed on them by
Federal laws, Yregulations, and the ‘provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pasa-through entity.

{3) Monitor the activities of subrecipients as mecessary to

Federal awards are used for authorized purposes in compliance with

ensure that
or grant agreements and

laws, regulations, and the provisions of -contracts
that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 (8500, 000 for
figeal years ending after December 31, 2003) oxr more in Federal .awards dGuring
the subrecipient's fiscal year have met the audit requirements of this part

for that fiscal year.

(5) ©~ Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action. '

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§___.408 Management decision.

(a) General. The management decision shall clearly state whether or
and the
tion to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has mot completed corrective action, a
timetable for follow-up should be given.. prior to issuing the management
decigion, the Federal agency or pass-through entity may request
additional information ox documentation from the auditee, including a reguest
for auditor aspurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.
{b) Federal agency.

agency for audit shall be responsi
for audit findings that affect the p

expected auditee ac

As- provided in § .400(a){7), the cognizant
ple for coordinating a management decision
rograms of more than one Federal agency.
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As provided in §___.400(0)(5), a Federal awarding agency is responsible . .for
ispuing a management Qecision for findings that relate to Federal awards it
makes to recipients. ' Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned, ’

(e} Pags-through entity. As provided in S;__.Aon(d)(S)f the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d) Time requirements. The entity responsible for making the
management declsion shall do so within six months of receipt of the audit
report, Corrective action should be initiated within six months after receipt

of the audit report and proceed as rapidly as poesible.

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with 8. - .510(¢).

Subpart E--Auditors
§___.500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS,
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencles, and other organizational units which expended or
otherwise adminlstered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards fox each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and gchedule of expenditures of Federal awards shall
be for the same fist¢al year, .

(b) Finencisl gtatements. The auditor shall determine whether the
financial statements of the auditee are pregsented fairly in all material
respects in conformity with generally accepted accounting principles. The
.auditor shall also determine whether the schedule of expenditures of Federal
awards 18 presented fairly in all material respects in relation to the
auditee's financilal statements taken as a whole,

(c) ° Internal coptrol. (1) In addition to the fequirements of GRGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low

assessed level of control wxisk for major programs,

(2) Except as provided in paragraph (o)(3) of this section,
the auditor shall:

, (1) Plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

(i) perform testing of internal control as plénned in
paragraph (e)(2)(i) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (o) (2) of this section are not required for those compliance
requirements., However, the auditor shall report a significant deficiency
(including whether any such condition is a material weaknesg) in accordance
with §__ .510, assess the related comtrol risk at the maximum, and consider
whether additional compliance tests are required because of ineffeative
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internal control,

' {d) Compliance. (1) In addition to the reguirements of GAGAS, the
auditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have *
a direct and material effect on each of its major programs.

. (2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are incl‘uded in the compliance supplement.

(3) For the compliance requirements related to Federal

programs contained in the compliance supplement, an audit of these compliance ‘
requirements will meet the requlrements of this part. Where there have been

changes to the compliance requirements and the changes are not reflected in

the compliance supplement, the auditor shall determine the current compliance
For those Federal

requirements and modify the andit procedures accordingly.
programs not covered in the compliance supplement, the auditor should use the
‘types of compliance requirements contained in the cofpliance supplement as
guidance for identifying the types of compliance regquirements to test, and
determine the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations

referred to in such contracts and grant agreements.

(4) The compliance testing shall inolude teets of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance. :

(e) Audit follow-up. The auditor shall follow-up on priox audit
findings, perform procedures to assess the reagonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§___.31B(b), and report, as a current year audit finding, when the auditor

concludes that the summary schedule of prior audit Findings matexrially
misrepresents the status of any prior audit finding. The auditoxr shall

perform audit follow-up procedures regardless of whether a priox audit finding
relates to a major program in the current year.

(£) Data Collection Form, As required in §_._.320(b)(3), the atditoxr
shall complete and sign speclfied gections of the data collection foxm.

5 _.505 audit reporting. Lo

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently from the mammer presented in
this section. The auditor's report(s) shall state that the audit wae
conducted in accordance with this part and include the following:

sclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an Opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented falrly in all material respects in relation to the financial
statements taken as a whole, .

{(b) A report on intermal control related to the financial statements
and major programs, This report shall describe the scope of testing of
internal control and the results of the testg, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph

(d) of this section.

(c) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a

(a) 2n opinion (ox @i
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material effect on the flnancial statements. This report shall also include
an opinion {or disclaimer of opinlon) as to whether the auditee complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and questloned costs
described in paragraph (d) of this section,

(d) A schedule of findings and questloned costs which shall include
the following three components:

(1) A summary of the auditor's results which shall include:

(1) The type of report the auditor issued on the
financlal statements of the auditee (i.e., uncualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

: {ii) Where applicable, a statement that significant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(1i1) A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee,

(iv) Where applicable, a statement that eignificant
deflciencies in internal control over major programe were disclosed by the audit
and whether any such conditions were material weaknesses;

{v) The type of report the auditor issued on compliance
for major progrems (i.e., unqualified opinion, qualified opinion, adverse
opinjon, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § «510(a)

(vii) An identification of major programs;

(viii)The dollar threshold used to distinguish between
Type A and Type B programs, as described in B .520(b); and

{ix) A statement as to whether the auditee qualified as
a low-risk auditee under §____.530,

(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS,

(3) Findings and questioned costs for Federal awards which
shall include audit findings as defined in E___.510(a).

(i) audit findings (e.g., internal control £indings,

oompliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(1) audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (d)(3)
of this section; respectively, should be reported in both gections of the .
schedule. However, the reporting in one section .of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the schedule,
§__ .510  Audit Findinge.

¢
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' (a) Andit findings reported.. The auditor shall report the following
as audit findings in a schedule of findings and questioned costs:

(1) Significant.defipiencies in internal control over major
programs, The auditor's detexmination of whether a deficiency in intexnal
control is a significant deficieicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficlencies which are individually ox cumulatively

material weaknesses.

(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the

compliance supplement.

(3) Known questioned costs which are greater than 410,000 for
a type of compliance requirement for & major program. Xnown questioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs guestioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
auditor shall also report known questioned costs when likely mestioned costs
are greater than $10,000 for a type of compliance requirement for a major
program, In reporting questioned costs, the auditor shall include information
to provide proper perspective for Judging the prevalence and conseguences of

the guestioned costs.

. (4) Known questioned costs which are greater than $10,000 for
a Federal program which ig mot audited as a major program. Except for auvdit
follow-up, the auditor is not required undex this part to perform audit
procedures for such a rederal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major program (e.g., as part of
andit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an auvdit finding.

{5) The circumstarices concerning why the auditor's report on
compliance for major programs is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards, ' '

{6) - ¥nown .fraund affecting a Federal award, unless such f£raud
ig otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph doeg not reguire the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

réquirements of GRGAS.
(7) Tnstandes where the results of audit follow-up procedures

disclosed that the summary schedule of prior andit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

(b) Audit finding detail. audit findings shall be presexited in
a corrective action plan and take

sufficient detail for the auditee to prepare

r Federal agencies and pass-through entities to arrive

corrective action and fo
The following specific information shall be

at a management decision.
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included, as applicable, in audit findings:

(1) _Federal program and specific Federal award identification
including the CFDA ‘title and nunber, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity, When
infoxmation, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best informatlon avallable to
describe the Federal award.

(2) The oriteria or specific requirement upon which the audit
findlng is based, including statutory, regulatory, or other citation,
. (3) The condition found, including facts that support the
deficiency identified in the audit finding,
(4) Identification of guestioned costs and how they were
computed, C
{5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findinge represent an lsolated instance or a systemic problem. Where
appropriate, instances identified shall be related to the universe and the
mumber of cases examined and be cnantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause ahd effect to
facilitate prompt and proper corrective action,

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding,

(8) Views of responsible officials of the auditee when there
is disagreement with the audit f£indings, to the extent practical,

(c) 3afegence numbers, Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§__.515  Audit working papers. ‘
(a) Retention of working papers. The auditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destructlon.of the working papers and

reports,

(b) Accesg to working papers. Audit working papers shall be made
available upon regquest to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GA0 at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
puxposes of thig part, Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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.520 Major program determination.

(a) General. The auditor shall use a risk-based approach to determine
which Federal programs are major programs. Thig risk-based approach shall
include consideration of: Current and prior audit experience, overgight by
Federal agencies and pass-through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (1) of this section

shall be followed.

B

(b) Step 1, (1) The auditor shall identify the larger Federal
programs, which shall be labeled Type A programs, Type A programg are defined
as Federa) programs with Pederal awards expended during the audit period
exceeding the larger of: ' ' '

(i) $300,000 or three percent (.03) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $100 millionm.

©(4i) 43 million or three-tenths of one percent (,003) of
total Federal awards expended in the case of an auditee for which total
Pederal awards expended exceed $100 million but are less than or equal to $10

billion. .

(1i1) 30 million or 15 hundredths of one percent (.0015)
of total Federal awards expended in the case of an anditee for which total
Federal awards expended exceed $10 billion. '

(2) Federal programs not labeled Type A under paragraph (b){Ll)
of this section shall. be labeled Type B programs. .
(3) The inclusion of 1arge‘loan and loan guarantees (loans)

should not result in the exclusion of other programs as Type A programs. When
a Pederal program providing loans significantly affects the number oxr size of
Type A programs, the auditor shall congider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under § .220, the
determination of Type A and Type B programs shall be based upon the Federal

- awards expended during the two-year period,

(c) Step 2. (1) The auditor shall identify Type A programs which are
low-rigk. For a Type A program to be considered low-rigk, it shall have been
audited as a major program in at least one of the two most recent audit
periods {in the most recent audit period in the case of a biennial aundit),
and, in the most recent audit period, it shall have had no audit findings
under. §__.510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under 5_  .5i0(a)(3) and §___.510(a) (4),
frand, under §__ .510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under §__..510(a)(7) do not preclude the Type A program
from being low-risk. The auditor shall comsider: the criteria in §___.525(0),
§_ .B25(d)(1), §____.525(d)(2), and §_ .525(d)(3); the results of audit
follow-up; whether any changes in personnel. or systems affecting a Type B
program have significantly increased risk; and apply professional judgment in

determining whether a Type A program is low-risk. v

A{2) Notwithstanding paragraph (e} (1) of this section, OMB may
approve a Federal awarding agency's reguest that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each yeax at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.s.C. 3515), The Federal agency shall
notify the recipient and, -if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval,

(Q) Step 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in §___.525. However,
should the auditor select Option 2 under Step 4 (paragraph {e) (2)(i)(B) of
this section), the auditor is not required to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
significant deficiencies in internal control or compliance problems as discussed
in §____.525(b)(L1), §__ .525(b)(2), and §____.B25(e) (1), a esingle criteria in
5§ .525 would seldom cause a Type B program to be considered high-risk.

' (2) The auditor is not expected to perform risk assessments on
telatively small Federal programs. Therefore, the auditor is only ryequired to
perform risk assessments on Type B programs that exceed the larger of:

(1) $100,000 or three-tenths of one percent (,003) of
total Federal awards expended when the auditee has less than or equal to $100
million in total Federal awaxds expended.

(ii) 300,000 or three~hundredths of one percent (.0003)
of total Federal awards expended when the auditee has more than.$100 million
in total Federal awards expended.

(e} Step 4, At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
TypeiA programs identified as low-risk under Step 2 (paragraph (g)(1) of this
section) . L

(2} (1) High~risk Tvpe B programs as identified under
either of the following two optioms:

(A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(i)(A) does not require the auditor to audit more
high-risk Type B programs than the numbexr of low-risk Type A programs
identified as low~-rigk under Step 2.

(B} Option 2, One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

’ (i1) When identifying which high-risk Type B programs to
audit as major under either Option 1 ox 2 in paragraph (e)(2)(i)(a) or (B},
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of

© time, .

) (3) Such additional programg as may be necessaxy to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section, This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs,

(£) Pexcentage of coverage yule. The auditor shall audit as major

programs Federal programs with Fetleral awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended, If the
anditee meets the criteria in §___.530 for a low-¥isk auditee, the auditoer
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. ) -

(g) Documentation of rigk. The auditor shall document in the working
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Federal agencies and pass-through en

papers the risk analysis process used in dGetermining major brogréms.

(h) Auditor's judgmeﬁt. When the major program determination was

performed and documented .
in applying the risk-based approach to determine major programs shall be

presumed correct, Challenges by Federal agencies and pass-through entities

shall only be for clearly improper use of the guidance in this part. However,
tities may provide auditors guidance about

the risk of a particular Federal program and the auditor shall comsider this
guidance in deteimining major programs in audits not yet completed.

(1) Deviation from use of xisk criteria, For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section. Under this option, .the auditor would mot be
regulred to perform the procedures discussed in paragraphs (o), (d), and (e)

of this section,

. {1) A first-year audit is the first year the entity ls aundited
under this part or the first year of a change of auditors. .

(2) To ensure that a fregquent change of auditofs would not -

preciude audit of high-risk Type B programs, this election for first-yeaxr
audits may not be used by an auditee more than ‘once in every three years.

5§ .525 Criteria for Federal program xisk.

{a) General. The auditor's determination should be pased on an
overall evaluation of the risk of noncompliance occurxing which could be
material to the Federal program. The auditor shall use auditor judgment and

‘consider criteria, such as described in paragraphs (b), (¢), and (d) of this

section, to identify risk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with

auditee management and the Federal agency or pass~through entity. -

{b) Curre nd prior audit experience. (1) Weaknesses in internal
control over Federal programe would indicate higher risk. Consideration
ghould be given to the control environment over Federal programs and such
factors as the expsctation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .
competence and experience of personnel who administer the Federal programs.

(1) A Federal program administered under miltiple

internal control structures may have higher risk. When assessing risk in a
large single audit, the anditor shall consider whether weaknesses are isolated
in a single operating umit (e.g., one college campus) or pervasive throughout

the entity.

(11) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

(1ii) The extent to which computex processing ig used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in asseseing risk, New and recently
modified computer systems may also indicate risk.

(2) prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact oh a Federal program or have not been corrected.

(3) Federal programs not recently audited as major programs
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may be of higher risk than Feéderal programs recently audited as major programs
without audit findings. ‘

(c) Oversight exercised by Federal agehcies and pass-through entities.
(1) oversight exercised by Federal agencies or pass~-through entities could
indicate risk, For example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk, However, monitoring which disclosed significant problems, would
indicate higher rigk,

) (2) rFederal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk., OMB plans to provide this
identification in the compliance supplement.

{d) Inherent risk-of the Federal program., (1) The nature of a

Federal program may indicate risk. Consideration ghould be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse
funde through third party contracts or have eligibility criteria may be of
higher rigk. Federal programs primarily iavolving staff payroll costs may
have a high-risk .for time and effort reporting, but otherwise be at low-risk,

{2) The phase of a Federal program in its life cyclé at the
Federal agency may indicate risk, For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations, Also, gsignificant changes in Federal programg, laws,
rfg;lations, or the provisions of contracts or grant agreements may increase
risk, :

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk, For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher rigk than programs with substantially smaller Federal awards
expended. '

§___ .530 Critexis for a low-risk auditee.

an auditee which meets all of the following conditions fox each of the
preceding two years (or, in the case of biennial aundits, preceding two audit
periods) shall qualify as a low~risk auditee and be eligible for reduced audit
coverage in accordance with §___.520:

(a). Single audits were performed on an amnnual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-rigk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit. .

(b) The auditor's opinioms on the financial statements and the
gchedule of expenditures of Federal awards were unqualified. However, the
cognizant or oversight agency for audit may judge that an opinion
quilification does not affect the management of Federal awards and provide a
waiver.,

(c) There were no deficiencies in ilnternal control which wexre
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide

a walver,

32

ATTACHMENT woon Eorrn.

Ry



(d) None of the Federal programs had audit findings from any of the

following in either of the preceding two years (or, in - the cape of biennial
audits, preceding two audit periéds) in which they were classified as Type A

programs
(1) . Internal control deficiencies which were identified as
material weaknesses; .
(2) Noncompliance with the provisions of laws, regulations,

contracts, or grant agreements which have a material effect on the Type A
program; OX ! .

) - (3) Known or likely questioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the yesar.

Appendix A to Part __ -~ -Data Collection Form {Form SF-8AC)
[insexrt SF-SAC after finalized] ‘

Appendix B to Part __ -~ Circular A-133 Compliance Supplement
Note: Provigional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 2200, New

Executive Office Building, washington, DC 20503,

‘
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE o LONG BEACH, CALIFORNIA 90815 e (562) 570-4000 e FAX: (562)570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”’) is made and
entered as  of J'U’u 11 , 2014 by and between
Alliance v Housing and Healida . a Califovnia ponpyshit
[corporation, padnetship~  -dba, whose business address' s -
@25 Colovado Blvd., Syite 400, Las Prr\qdes. ca 90041
(hereinafter referred to as “Business Associate”)”and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular dutles and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act”), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the

Covered Entity of any use or disclosure of protected health

information by Business Associate not permitted by this Agreement,

any security incident involving . electronic protected health

information, and any breach of unsecured protected health

information without unreasonable delay, but in no case more than

thirty (30) days following discovery of breach.

1. Business Associate shall provide the following information in
such notice to Covered Entity:

(a) The identification of each individual whose unsecured
protected health information has been, or s

" reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(¢) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

() A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

() Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4, The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’'s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’'s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act.

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. ,

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health mformatlon
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health -
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy.
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the vuolatlon shall -
be reported to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that

returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.
ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or

- otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees

based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEQOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. '

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein. '

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,
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13.

14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business. Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (:10).calendar
days. . ‘
AMBIGUITY, In the event of any conflict or ambiguity in this/Agreement,,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination. or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder. _
ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

_Bliance fx Hovsina and Heahnf} ,

(Name of Business As8ociate)

a Cahﬁrnm nonpw{:f

(corporatipfi, partnership-individual)

@ﬂ.f 204 W20
\ Title: @l&/){/‘:{;l/v(, @)%(/W/

, 20 By

Title:

CITY OF LONG BEACH, a municipal

corporation
: C'ty Manager or deS|gnee EXECUTED PURSUANT
TO SEGTION 301 OF
“City" THE CITY CHARTER.

The foregoing Agreement is hereby approved as to form this &lﬁéy of

7@%@1 20)4.

CHARLES PARKIN, City Attorney

. MW——

Deputy
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* CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2625 GRAND AVENUE » LONG BEACH, CALIFORNIA 80816 + (562) 670-4000 o FAX: (562) 570-4048

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below: '

1.

The certification in this clause is a materlal representation of fact upon which
reliance was placed when this transaction was entered into. If It is later determined
that the reciplent of federal assistance funds knowingly rendered an etroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available -
remedies, including suspension and/or debarment. ’ .

The recipient of Federal assistance funds shall provide Immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed clrcumstance.

The terms “"covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered transaction,” ‘“participant’ ‘“person,” “primatry covered - transaction,”
“principal,” “proposal,” and "voluntarlly excluded,” as used In this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549, .

The reclpient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department ot agency with which

this transaction originated. o

“The recipient of Federal assistance funds further agrees by submitting this document-
~ that it will include the clause titled "Certification Regarding Debarment, Suspension,

Ineligibllity and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions, .

A participant in a covered transaction may rely upon a certification of participant in a
lower tler covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification Is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contalned in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended. debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
orlgmated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24,510, Participants' Responsibilities require thls certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement NumberCaQéngQD%lwAContract Agency;_Alliande ‘ﬁw Housim mn/ Hmhv\j
/ hd Title of Authorized Representative: méw)/%ﬂ

% EICIIT

Signaturé
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" CITY OF LONG BEACH -

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2626 GRAND AVENUE .-LoNGBé,ACH. CALIFORNIA 00816 ¢ (662) 570-4000 o FAX: (B62) 570-4049

CERTIFICATION REGARDING LOBBYING

| Contractor(s) and Iobbyist firm(s), as deflined in the Los Angeles County Code Chapter

2.160 (ordinance 93-0031), retained. by the Contractor, shall fully comply with the
requirements as set forth in sald’ County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2,160 and that all persons

acting on behalf of the Contractor will comply with the County Code. .

Fallure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civll action. .

The Contractor is prohibited by the Department of interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of infiuencing or attempting to influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents. ‘

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Reguirements and that all persons and/or subcontractors acting on behalf of the Contractor

will comply with the Lobbyist Regquirements.

Failure on.the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor o fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her ;cnowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or ah employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents,

2. If any funds other than Federal appropriated funds have been pald or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersighed shall complete and submit Standard Form-
LLL “Disclosure Form to Repott Lobbying" in accordance with its instructions.

cosmath
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3. The undersigned shall require that the language of this. certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. |

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be |

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for

each such failure.

Agreement Number:¢A0639u9D06I30¢Contract Agency: Allianee ‘)%f -Housim Am/ #ea n?
_g;e d Title of Authorized Representative: /m W ﬂ

<]

Signature Date |




