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EMERGENCY SOLUTIONS CONTRACT
33291

THIS EMERGENCY SOLUTIONS CONTRACT (this “Contract”) is made

and entered, in duplicate, as of September 12, 2013 for reference purboses only,
pursuant to a minute order adopted by the City Council of the City of Long Beach at its
meeting on September 10, 2013, by and between INTERVAL HOUSE, a California
nonprofit corporation (“Organization”), with offices located at 6615 E. Pacific Coast Hwy,
Suite 170, Long Beach, California 90803, and the CITY OF LONG BEACH, a municipal
corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“HUD”) for a program to provide emergency housing
and rapid re-housing assistance for homeless individuals; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide emergency housing
and rapid re-housing assistance to eligible residents of the City who are homeless or at
risk of homelessness, and the City has selected Organization as a sub-recipient of grant
funds; and

WHEREAS, Organization provides emergency housing and rapid re-
housing assistance to eligible residents of the City; and

WHEREAS, City wishes to support these services by providing Emergency
Solutions Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides grant funding within a maximum amount and
program accountability by the City; and

WHEREAS, Organization agrees to perform these services and provide to
the City the information and supporting documentation required in this Contract;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree aévfollowsk: o
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Section 1.  The above recitals are true and correct and are incorporated
in the Contract.

Section 2.

A Organization shall provide emergency shelter in conjunction
with essential services or rapid re-housing assistance to homeless residents of the
City based on Intake and Assessment, in accordance with Attachment “A” entitled
“Statement of Work”, Attachment “B” entitled “Budget’, Attachment “C” entitled
“Compliance with Federal Regulations”, Attachment “D” entitled “Office of
Management Budget (“OMB”) Circular A-110", Attachment “E” entitled “OMB
Circular A-122", Attachment “F” entitled “OMB Circular A-133", Attachment “G”
entitled “Health Information in Compliance with the Health Insurance Portability
and Accountability Act of 1996 (HIPAA) and the Health Information Technology for
Economic and Clinical Health Act (HITECH Act) Business Associate Agreement”,
Attachment “H” entitled “Certification Regarding Debarment”, and Attachment “I”
entitled “Certification Regarding Lobbying”, all of which are attached hereto and
incorporated by reference, and the City of Long Beach Grants Monitoring
Guidelines, which has been separately provided to Organization and incorporated
by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations established by HUD and sources including but
not limited to the OMB Circulars, Code of Federal Regulations (“CFR”), United
States Codes, City of Long Beach Grants Monitoring Guidelines, this Contract, the
City’s contract with HUD for the funds dispersed under this Contract, the Request
for Proposal (“RFP”), Organization’s proposal in response to the RFP, and all
Information Bulletins issued by the City's Depariment of Health and Human
Services, Homeless Services Division. In addition to and without in any way
limiting the foregoing, Organization shall comply with all laws and regulations set

forth in 24 CFR Part 576.
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Section 3. The terms of this Contract shall commence at midnight on
October 1, 2013, and, unless sooner terminated as provided herein, shall terminate at
September 30, 2014.

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind and/or cash
match at a dollar for dollar rate of funds received from the City under this Contract.
Further, Organization shall maintain cash reserves equivalent to three (3) months
of funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed One Hundred Forty-Four Thousand Fifty-Three
Dollars ($144,053) over the term of this Contract. Upon execution of this Contract,
the City shall disburse the funds payable hereunder in due course of payments
following receipt from Organization of billing statements in a form approved by the
City showing expenditures and costs identified in Attachment “B”.

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may with the prior written approval of the Director of the
City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustments shall not cause the amount of the total
budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and the amount of required matching

funds to each invoice. Invoices shall also show units of service and costs
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identified in Attachment “B”. Failure to submit an invoice and its accompanying
documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses
or inadequate documentation shall result in a Disallowed Cost Report. The
Disallowed Cost Report was created to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and similar reasons. In
the event that an item is disallowed in the invoice, Organization will be permitted to
resubmit the disallowed costs along with adequate source documentation, other
eligible expenses, and the like in the next invoice. The City reserves the right to
refuse payment of an invoice (a) received by it thirty (30) days after Organization
provided the services relating to that invoice; (b) including inallocable or ineligible
expenses; or (c) for the unauthorized expense of funds requiring written approval
for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work and Capers
Demographics certified by one of Organization’s officers or by its Executive
Director. The City reserves the right to refuse payment of any outstanding invoice
if Organization fails to submit a final invoice or final reports within fifteen (15) days
of the end of the Operational Year.

G. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required
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fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and final reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach or noncompliance by the City.

l. All reimbursement by the City is contingent upon the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indiréctly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that
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portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management
Information System (HMIS) requirements and ensure full participation in the City's
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audited financial statement is required.

Section 6.
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A Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VII of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of Title VIl of the Act.

E. Organization, its officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and
reports, as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not
discriminate against any employee or applicant for employment because of race,
religion, national origin, color, age, sex, sexual orientation, gender identity, AIDS,
AIDS related condition, age, disability or handicap. Organization shall take
affirmative action to assure that applicants are employed or served, and that

employees and applicants are treated during employment or services without
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regard to these categories. Such action shall include but not be limited to the
following: employment, upgrading, demotion or transfer, recruitment or
recruitment advertising; lay-off or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will
not secure workers’ compensation or pay unemployment insurance to, for or on
Organization’s behalf; and (c) the City will not provide, and Organization and
Organization’s employees are not entitled to, any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization’s employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior

written consent of City. Any attempted assignment or delegation shall be void, and any
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assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 10. Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

1. Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 10 93) in an amount not

less than One Million Dollars ($1,000,000) per occurrence and Two Million
9
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Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commissions, and their officials, employees and
agents shall be named as additional insureds by endorsement (on the City’s
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions, and their officials, employees and agents.

2. Workers’ Compensation insurance as required by the
California Labor Code.

3. Employer’s liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

4, Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

5. Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

6. Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for

abuse and molestation. If Organization is unable to provide abuse and molestation
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coverage, it can request a waiver of this coverage from the City. The City’'s Risk
Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City’s Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’s Department of Health and Human Services, who will forward it to the
City's Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’'s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,
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Organization, shall, within thirty (30) days prior to expiration of the insurance
required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or designee during normal business hours all books,
records and other information relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope, or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full perfformance of or compliance with the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for homeless individuals for not
less than three (3) years or, if the grant funds will be used for major renovation or
conversion of the building, for not less than ten (10) years, according to a written
determination delivered to Organization by the City, and such determination shall
state when the applicable period of time shall commence and terminate.

B. Organization certifies that the building for which the grant

funds will be used for essential services, maintenance, operations and/or

12

LTV:bg A13-01849 (9/16/13)
L:\Apps\CtyLaw32\WPDocs\D016\P020\00410160.DOC




OFFICE OF THE CITY ATTORNEY
CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

o ©O© oo N o oA W N -

N N N N N N N N DN A A A A 2 a2 S o oa o«
0w ~N O G A WN a2 O O 0O N OO ODAWw N A

homeless prevention services shall be maintained as a shelter or provider of
programs for homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City’s
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services Department has completed an environmental review under
24 CFR Part 50, and Organization shall not commence such services until the City
informs Organization of the completion and conditions of said environmental
review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
emergency shelters or rapid re-housing assistance pursuant to 24 CFR 576, and
except as described in Section 11.G. below, Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

2. In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking
emergency shelter and related services on the basis of religion and
will not limit such services or give preference to persons on the basis

of religion;
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(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3. In the portion of the facility used as an emergency
shelter assisted in whole or in part under this Contract or in which services
are provided that are assisted under this Contract, contain sectarian
religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Emergency
Solutions Grant Program. However, an organization that participates in a HUD
funded program shall comply with the following provisions if it is deemed to be a
religious or faith-based organization.

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

2. A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,
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icons, scriptures, or other symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

3. A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

4. HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide individuals and/or families who are

homeless with assistance in obtaining:

1. Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
15
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treatment, counseling, supervision and other services essential for
achieving independent living; and

2. Other Federal, State and local private assistance
available for such individuals, including mainstream resources.

l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as from time to time may be
promulgated by HUD.

J. Organization shall execute a Certification Regarding
Debarment in the form shown in Attachment “H”.

K. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “I”.

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organizations’ application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices required hereunder shall be in writing and
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personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 19. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 20. This Contract shall be governed by and construed pursuant to
the laws of the State of California without regard to conflicts of law principles.

Section 21. In the event of any conflict or ambiguity between this Contract

and one or more attachments, the provisions of this Contract shall govern.
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IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

INTERVAL HOUSE, a California nonprofit
corporation

. . ) . Q{’ V- ) ‘ ) .
yeptidot~ 2.0, 2013 By “Craiaf-Aplleatnd
[

Name “ii@oi 4j el Al
Titte exefiutiVe DIECECTDA

, 2013 By

Name
Title

“Organization”

CITY OF LONG BEACH, a municipal
corporation

/@ /;C , 2013 By

’ 6 City Manager
“City"

This Contract is approved as to form on [bi/} , 2013.
CHARLES PARKIN, City orne(
By /{h On vl-/(/\'
Deéputy
18
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City of Long Beach
Emergency Solutions Grant (FY 2013)
Scope of Work - Rapid Re-Housing Program

Agency: Interval House

Project Name: Rapid Re-Housing Program

Program Objective: To provide housing relocation and stabilization services and short-and/or medium-
term rental assistance for a minimum of 73 duplicated homeless households in Long Beach (actual
service numbers will vary depending on household size and length of assistance). The goal of the
Interval House Rapid Re-housing Program is to help homeless residents of Long Beach transition as
quickly as possible into permanent housing and to help them achieve stability in the housing. The
intended outcome of the proposed program activities for participants is to secure affordable permanent
housing and maintain or increase total income by program completion. Program activities include
providing security deposits (as needed) and rental assistance payments directly to landlords on behalf of
participants, housing search and placement, housing stability case management, legal services for
housing needs, and credit repair assistance.

interval House utilizes comprehensive tools that were developed under HUD guidelines to administer the
Rapid Re-Housing Program, and will continue its strong partnership with the Multi-Service Center to
coordinate referrals and assessments.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in community outreach and engagement activities and link participants to the
broader base of CoC programs and services. The agency will participate in the Long Beach CoC
Centralized and Coordinated Assessment System through the Multi-Service Center, which coordinates
intake, assessment, and provision of referral services.

Target Population

The program will assist homeless individuals or families who meet HUD's definition of homelessness
under the Emergency Solutions Grant program. The project does not limit assistance to any specific
subpopulations.

Households eligible for Rapid Rehousing assistance are those who are "literally homeless: as defined by
HUD and must also 1) not have identified any subsequent housing options and 2) lack the financial
resources and support networks needed to obtain immediate housing.

Outcomes/Performance Measures

.Universe # Target # Target %

Persons exiting to permanent housing
1 |(subsidized or unsubsidized) as of the end of 219 197 90%
the operating year or at program exit.

Persons age 18 and older who maintained or
increased their total income (from all sources)
as of the end of the operating year or at
program exit.

73 66 90%

Note: Universe number for Outcome 1 reflects the total number of clients (adults and children) to be served during contract period.
Universe number for Outcome 2 reflects the total number of adults (persons 18 and older) to be served during contract period.
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result of privately undertalken rehahili-
tation, demolition, or acquisition of
the real property, the term ‘‘initiation
of negotiations” means the execution
of the agreement hetween the grantee
and the project sponsor.

§674.636 Lead-based paint.

The Lead-Based Paint Poisoning Pre-
vention Act (42 U.S.C. 4821-4846), the
Residential Lead-Based Paint Hazard
Reduction Act of 1992 (42 U.S.C. 4851-
4866), and implementing regulations at
part 36, subparts A, B, H, J, K, M, and
R of this part apply to activibties under
this program.

(64 F'R 50226, Sept. 16, 1959]

§574.640 Flood insurance protection,

No property to be assisted wnder this
part may be located in an area that has
been identified by the Federal Emer-
gency Management Agency (FEMA) as
having special flood hazards, unless:

(a)(1) The community in which the
area is situated is parficipating in the
National Flood Insurance Program and
the regulations thereunder (44 CFR
parts 59 through 79); or

(2) Less than a year has passed since
FEMA notification regarding such hag-
ards; and

(b) The grantee will ensure that flood
insurance on the structurs is obtained
in compliance with section 102(a) of the

Flood Disaster Protection Act of 1973

_(42 U.8.C. 4001 et seq.).

§674.646 Coastal barriers,

In accordance with the Coastal Bar-
rier Resources Act, 16 U,8.C. 3501, no fi-
nancial agsistance under this part may
be made available within the Coastal
Barrier Resources System.,

§674.660 Audit,

The financial management system
used by a State or unit of general local
government that is a grantee must pro-
vide for audits in.accordance with 24
CFR part 44, A nonprofit organization
that is a grantee or a projsct sponsor is
subject to the audib requirements set
forth in 24 CFR part 46. :

§574.666 Wage rates,

The provisions of the Davis-Bacon
Act (40 U.S.C. 276a-276a~-5) co not apply

to Ghis program, except where funds re-
ceived under this part are combined
with  funds from other Hederal pro-
grams that are subject to the Act.

[69 PR, 17201, Apr. 11, 1994]

PART 576—EMERGENCY
SOLUTIONS GRANTS PROGRAM

Subpart A—General Provisions

Sec.

578.1 Applicahility and purpose.
§76.2 Definitions,

§76,3 Allocation of funding,

Subpart B—Program Components and
Eligible Activitles

576.100 General provisions and expenditure
limits.

576.101 Streel outreach ocomponent. )

576.102 Emergency shelter component,

676,103 Homelessness prevention compo-
nens, )

676.104 Rapid re-housing assistance compo-
nent.

576,105 Housing relocation and stabilization

services,
576.108 Short-term and medium-term rental

assistance. .
576.107 HMIS component.
576,108 Administrative activities,
576,108 Indirect costs,

Subpart C—Award and Use of Funds

676,200 Submission req¢uirements and grant
approval,

676,201 Matching requirement,

576.202 Means ol caryyving out grant activi-
ties,

576,203 Obligation, expenditure, and pay-
ment requirements.

Subpart D—Reallocafions

§76.300 In genernl, )

576,301 Metropolitan cities and urhan coun~
ties.

576,302 States.

§76.303 Terrvitories.

576,304 Alternative method,

Subpart E—Program Requirements

676,400 Area-wide systems coordination re-
quirements,

676.401 BEvnluation of program participant
eligibility and needs.

576.402  Terminabing assistance,

676,403 Shelter and housing standavds.

676.404 Conflicts of interest.

576.406 Homeless participation,

576.406 Paith-based activities.

§76.407 Other Fsderal requirenients,
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§576.1

576.408 Displacement, relocation, and acqui-
sition. ' A

Subpart F—Grant Administration

576.500 Recordkeeping and
guirements,
§76.601 Enior¢ement.

reporting - re-

AUTHORITY: 42 U.8.C. 11371 et seq., 42 U.5.C.

3636(c),

SOURCE: 76 PR OTH074.
siherwise nooed.

Dee, §, 2011, nulusy

Subpart A—General Provisions

§676,1 Applicability and purpose,

This part implements the Emergency
Solutions Grants (ESG) program au-
thorized by subtitle B of title IV of the
MoeKinney-Vento Homeless Asgistance
Act (42 U.8.0, 11371-11378). The program
authorizes the Department of Housing
and Urban - Development (HUD) to
malke grants to States, units of general
purpose local -government, and bterri-
tories for the rehabilitation or conver-
sion of buildings for use as emergency
ghelter for the homeless, for the pay-
ment of certain expenses related to op-
srating emergency shelters, for essen-
tial services related to emergency shel-
ters and street outreach for the home-
less, and for homelessness prevention
and rapid re-housing assistance,

§$576.2 Definitions,

At risk of homelessness means: (1) An
individual or family who:

iy Has an annual income bhelow 30
percent of median family income for
the area, as determined by HUD:

{11} Does not have sutficient resources
or support networks, eg., Ilamily,
[riends, faith-based or other social net-
works, immediately available to pre-
vent them irom moving to an emer-
gency shelter or another place de-
scribed in paragraph (1) of the ‘“home-
less’ definition in this section: and

(i11) Meets one of the following condi-
tions:

(A) Has moved because of economic
reasons two or more times during the
60 days immediately preceding the ap-
plication for homelessness prevention
assistance; ‘

(B) Is living in the homé of another
hecause of economic hardship;

(C) Has besn notified in writing that
thetr right Lo occupy their current

24 CFR Ch. V (4-1-12 Edition)

housing or living situation will be ter-
minated within 21 days after the date®
ot application for assistance;

(D) Lives in a hotel or motel and the
cost of the hobel or motel stay is not
paid by charitable organizations or by
Tederal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room ocoupancy
or efficiency apartment unit in which
thers reside more bhan swo persons or
Lves o oa lavger housing unit in which
there reside more than 1.5 persons re-
side per room, as defined by the U.8.
Census Bureau;

(F) Is exiting a, publicly funded ingti-
sution, or system of ocare (such as a
health-care facility, a mental health
facility, foster care or other youth fa-
cility, or correction program or ingti-
tubion); or

(@) Otherwise lives in housing that
has characteristios associated with in-
stability and an inoreased risk of
homelessness, as identified in the re-
cipient's approved consolidated plan;

(2) A child or youth whe does not
qualify as “homeless’’ under this sec-
tion, but qualifies as ‘homeless" under
section 387(8) of the Runaway and
Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Hsad
Start Aot (42 U.S.0, 9832(11)), section
41403(8) of the Violence Against Women
Act of 1894 (42 U,8.C. 14043e-2(6)), sec-
tion 330¢h)5)A) of the Public Health
Service Act (42 U.S.C, 264b(h)(5)A)).
seation Stm) of the Food and Nutrition
Act of 2008 (7 U,8.C, 2012(m)), or section
17¢h)(15) of the Child Nubtrition Act of
1966 (42 U,S.C. 1786(h)(16)); or ‘

(3) A child or youbth who does nob
qualify as “homeless' under bhis sec-
tion, bub qualifies as *homeless’ under
section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.B.C,
11434a(2)), and the parent(s) or gnard-
ian(s) of that child or youth if lving
with her or him,

Consolidated plan means a plan pre-
pared in accordance with 24 CFR part
91. An approved consoliduted plan means
a consolidated plan that hes been ap-
proved by HUD in acocordance with 24
CI'R part 91,

Continwwm of Cure means .the group
composed of representatives of rel-
evant organizations, which generally
includes nonprofit homeless providers;
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vietim service providers; [aith-basged
organizations; governments; husi-
nesses, advocates; public housing agen-
cles; school districts; social service
providers; mental health agencies; hos-
pitals: universities; affordable housing
developers; law enforcement; organiza-
tions that serve homeless and formerly
homeless veterans, and homeless and

- formerly homeless persons that are or-

ganized to plan for and provide. as nec-
sssaly, a system of outreach, engage-
ment, and assessment; emergency shel-
ter; rapid re-housing; transitional
housing; permanent housing; and pre-
vention strategies to address the var-
lous neseds of homeless persons and per-
sons ab risk of homelessness for a spe-
cific geographic area.

Emergency shelter means any facility,
the primary purpose of which i3 to pro-
vide a temporary shelter for the home-
less in gemeral or for specific popu-
lations of the homeless and which does

‘not require occupants to sign leases or

occupancy agreements. Any project
funded as an emergency shelter under a
Fiscal Year 2010 Emergency Solutions
grant may continue to be funded under
BSsd.

Homeless means:

(1) An individual or family who lacks
a fixed, regular, and adequate night-
time residence, meaning:

1) An individual or family with a pri-
mary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings, in-
cluding a car, park, abandoned build-
ing, bus or train station, alrport, or
camping ground;

(i1) An individual or family lving in
a supervised publicly or privately oper-
ated sheltier designated bto provide tem-
porary living arrangements (including
congregatie shelbers, transitional hous-
ing, and hotels and motels paid for by
charitable organizations or by federal,
state, or local government programs
for low-income individuals); or

(il1) An individual who is exiting an
institution where he or she resided for
80 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately be-
fore entering that inatitution;

(2) An individual or family who will
Imminently lose their primary niglit-
time regidence, provided that:

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistancs;

(11) No subsequent residence has heen
identified; and

(ii1) The individual or family lacks
the resources or support networks, e.g.,
famlily, friends, faith-based or other so-
cial networls, needed to obtain other
permanent housing;

(83) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise qual-
ify as homeless under this definition,
but who:

(1) Are defined as homeless under gec-
tion 387 of the Runaway and Homeless
Youth Act (42 U.S.C. 5732a), section 637
of the Head Start Act (42 U.S.C. 9832),
section 41403 of the Violence Against
Women Act of 1994 (42 U.S.C. 14043e--2),
gection 330(h) of the Public Health
Service Act (42 U.,S.C. 264b(h)), section
3 of the Food and Nutrition Act of 2008
(7 U.8.C. 2012), section 17(b) of the Child
Nutrition Act of 1966 (42 U.8.C. 1786(b))
or section 726 of the McKinney-Vento
Homeless Assistance Act (42 U.8.C,
11434a);

(i1) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless assist-
ance;

(iii) Have experienced persistent in-
stability as measured by two moves or
more during the 60-day period imme-
diately preceding the date of applying
for homeless assistance; and

(iv) Can be expected to continue in
such statug for an extended period of
time because of chronic disabilities,
chronic physical health or mental
health conditions, substance addiction,
histories of domestic violence or child-
hood abuse (including neglect), the
presence of a child or youth with a dis-
ability, or two or more barriers to em-
ployment, which include the lack of a
high school degree or General Edu-
cation Development (GED), illiteracy,
low English proficiency, a history of
incarceration or detention for criminal
acbivity, and o history of unstable em-

ployment; or
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(4) Any individual or family who! |

(1) Is fleeing, or is attempting to fles,
domestic violence, dating violence, sex-
ual assault, stalking, or other dan-
gerous or life-threatening conditions
that relate to violence against the indi-
vidual or a family member, including a
child, that has elther taken place with-
in the individual's or family's primary
nighttime vesidence ob has made the
individua! or family afraid to retura to
el primury alghooime residence;

(ii) Has no other residence; and

({il) Liacks bthe resources or suppory
networks, eg.,, family, friends, faith-
based or other social networks, to oh-
tain other permanent housing.

Homeless Management Information Sys-
tern (HMIS) means the information sys-
tem designated by the Continuum of
Care Lo comply with the HUD's data
collection, management, and reporting
standards and used to collect client-
level data and datae on the provision of
housing and services to homeless indi-
viduals and families and persons at-
risk of homelessness,

Maetropolitan city means a city that
was olagsified as a metropolitan olity
ander 42 U.8.C. 5302(a) for the fiscal
year immediately preceding the fiscal
year for which BESG funds are made
available, This term includes the Dis-
trict of Columbia.

Private nonprofit organization means a
private nonprofit organization that is a
secular or religions organization de-
scribed in section 501(c) of the Inkernal
Revenne Code of 1986 and which is ex-
empt from taxation under subtitle A of
the Code, has an accounting system
and a voluntary board, and practices
nondiserimination in the provision of
assistance. A private nonprofit organi-
zation does not include a governmental
organization, such as a public housing
agency or housing finance agenasy.

Program income shall have the mean-
ing provided in 24 CFR 85.26, Program
income includes any amount of a secu-
rity or utllity deposit returned to the
recipient or subrecipient.

Program porticipant means an indi-
vidual or family who 1s agsisted under
BSG program,

Program year means the consolidated
program year established by the recipi-
ent under 24 CFR part 01,

24 CFR Ch. V (4-1-12 Edition)

Recipient means any Stabe, territory,
metropolitan city, or urban county, or
in the oase of reallocation, any unit of
general purpose local government that
is approved hy HUD to assurhe finan-
clal responsibility and enters into a
grant agreement with HUD to admin-
ister assistance under this part,

State means each of the several
Skabes and fhe Commonwealth of Puer-
50 Rico.

Suvrecipient means o undé of general
purpose local government or private
nonprofit organization to whioh a re-
ciplent makes available ESG funds.

Territory means sach of the following:
the Virgin Islands, Guam, American
Samon, and the Northern Mariana Is-
lands.

Unit of general purpose local govern-
ment means any city, county, town,
township, parish, village, or other gen-
eral purpose political subdivision of a
State.

Urban county means a counbty that
was olagsified as an urbhan county
under 42 U.S.C. 65302(a) for the fiscal
year immediately preceding the fiscal
yoar for which HSG funds are made
available,

Victim service provider means a private
nonprofit organization whose primary
mission is to provide services to vic-
tims of domestic violence, dating vio-
lence, sexual assault, or stalking. This
term includes rape crisis cenbers, bat-
tered women's shelters, domestic vio-
lence btransitional housing programs.
and other programs,

§576.8 Allocation of funding.

(a) Territories, HUD will seb agide for
allocablon to the berrvitories up to 0.2
percent, but not less than 0.1 percent,
of the total amount of each appropria-
tion under this part in any fiscal year.
HUD will allocate this set-aside
amount to each territory hased on its
proportionate share of the total popu-
Jation of all territories and its rate of
compliance with the most recent ex-
penditure deadline under §576.203,

(b) States, metropolitan cities, and
urban counties. HUD will allocabe the
amounts bthat vremain alter the sel-
aside to territories under paragraph (&)
of bhis section to States, metropolitan
cities, and urban counties, as follows:
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(1) HUD will provide that the per-
centage of the total amount available
for allocation to each State, metropoli-
ban city, or urban county is equal to
the percentage of the total amount
available under section 106 of the Hous-
ing and Community Development Act
of 1974 for the prior fiscal year that was
allocated to that State, metropolitan
city, or urban county.

(2) BExcept as otherwise provided hy
law. if the amount a metropolitan city
or urban county would be allocated
under paragraph (b)(1) is less than 0.06
percent of the total fiscal year appro-
priation for ESGE, that amount will be
added to the allocation for the State in
which the city or county is located.

(c) Notification of allocation wmount,
HUD will notify each Stafie, metropoli-
tan city, urban county, and territory
that is eligible to receive an allocation
under this section of the amount of its
allocation.

Subpart B~Program Components
and Eligible Activities

§576.100 General provisions and ex-
penditure limits,

(a) ESG funds may be used for flve
program components: street outreach,
emergency shelter, homelessness pre-
vention, rapid re-housing assistance,
and HMIS; as well as administrative
activities, The five program compo-
nents and the eligible achivities that
may be funded under each are set forth
in §576.101 through §676.107. Eligible ad-
ministrative activities are set forth in
§576.108,

(by The total amount of the recipi-
ent’s fiscal year grant that may be
used for street outreach and emergency
shelter activities cannot exceed bthe
greater of:

(1) 60 percent of the recipient’s fiscal
year grant:; or

(2) The amount of Piscal Year 2010
grant funds commitbed for homeless as-
sistance activities.

(c) The total amount of ESG funds
that may be used for administrative
acbivities cannot exceed 7.5 percent of
the recipient’s fiscal ysar grant.

(d) Subject to the cost principles In
OMB Circulars A-87 (2 CFR 225) and A—
122 (2 CFR 230) and other requirements
In this part, employee compensation

and other overhead costs directly re-
lated to carrying out street outreach,
emergency shelter, homelessness pre-
vention, rapid re-housing, and HMIS
are eligible costs of those program
components, These costs are not sub-
ject to the expenditure limit in para-
graph (c) of this section,

§676.101 Street outreach component.

(a) Eligible costs., Suhject to the ex-
pendittre limit in §576.100(b). RSG
funds may be used for costs of pro-
viding essential services necessary bo
reach out to ansheltered homeless peo-
ple; connect them with emergency
shelter, housing, or critical services;
and provide urgent, nonfacility-based
cale to unsheltered homeless people
who are unwilling or unable to access
emergency shelter, housing, or an ap-
propriate health facility. For the pur-
poses of this section, the fterm
‘‘unsheltered homeless people’’ means
individuals and families who qualify as
homeless under paragraph (1)d) of the
“homeless’’ definition under §576.2, The
eligible costis and requirements for es-
gential services consist of:

(1) Engagement, The costs of activi-
ties to locatbe. identify, and build rela-
tionships with unsheltered homeless
people and engage them for the purpose
of providing inumediate support, inter-
vention, and connections with home-
less assistance programs and/or main-
stream social services and housing pro-
grams. These activities consist of mak-
ing an initial assessment of needs and
eligibility: providing crisis counseling;
addressing urgent physical needs, such
as providing meals, hlankets, clothes,
or toiletries; and actively connecting
and providing information and refer-
rals to programs targetec to homeless
people and mainstream social services
and housing programs, including emer-
gency shelter, transitional housing,
community-hased services, permanent
supportive housing, and rapid re-hous-
ing programs. Hligihle costs include
the cell phone costs of outreach work-
ers during the performance of these ac-
tivities.

(2) Cuse management, The cost of as-
sessing housing and service needs, ar-
ranging, cootdinating, and monitoring
the delivery of individunalized services
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to meet the needs of the program par-
ticipant, Eligible services and aoctivi-
ties are as follows: using the central-
ized or coordinated assessment system
as required under §576.400(d); con-
ducting the initial evaluation required
under §576.401(a), including verifying
and documenting eligibility; coun-
seling; developing, securing and coordi-
noting  services; obbaining  Federal,
Fhabe, wad local benelits: monitoring
il evaluabing prograny  participant
progress: providing information and re-
ferrals to other providers; and devel-
oping an individualized housing and
service plan, including planning a path
to permanent, hounsing stability.

(3) Emergency heulth services. (1) Eligi-
Me costs are for the direct outpatient
treatment of medical conditions and
are provided by lcensed medical pro-
fessionals operabing in community-
based settings, including streets,
parks, and other places where
unshelterad homeless people are living,

(i1) BSG funds may he used only for
these services to the extent that other
appropriate health services are inac-
cessible or unavailable within the area,

(ii1) Eligible treatment consists of as-
sessing a program participant’s health
problems and developing a treatment
plan: assisting program participants to
understand btheir health needs; pro-
viding directly or assisting program
participants to obtain appropriate
emergency medical treatment; and pro-
viding medication and lollow-up serv-
ices. .

(4) Emergency menial health services.
(i) Bligible costs are the direct oulb-
patient treatment by licensed profes-
sionals of mental health conditions op-
erating in commuanity-based settings,
including streets, parks, and other
places where unsheltered people are
living, .

(i1) BSG funds may be used only for
these services to the extent that other
approprinte mental health services are
inncuessible or unavailable within the
conmunity,

(1i1) Mental health services are the
application of therapeutic processes to
personal, family, situational, or ocou-
pabional problems in order to bring
ahout positive resolution of the prob-
lem or improved individual or family
functioning or circumstances.

24 CFR Ch. V (4-1-12 Edition)

(iv) Bligible treabment consists of
orisis interventions, the prescription of
psychotropic medications, explanation
about the wuse and management of
medications, and combinations of
therapeutic approaches bo address mual-
tiple problems.

(6) Transportation, The transportation
costs of travel by outreach workers, so-
olal workers, medical professionnls, or
other service providers arve eligible,
provided chat this travel Lakes place
during the provigion of services eligible
under this section. The costs of trans-
porting unsheltered people to emer-
gency shelters or other service facili-
ties are also eligible, These costs in-
clude the following:

(1) The oost of a program partici-
pant's travel on public transportation;

(11) If service workers use their own
vehicles, mileage allowanoce for service
workers to visit program participants;

(111) The cost of purchasing or leasing
s vohicle for the recipient or sub-
recipient in which staff transports pro-
gram participants and/or staff serving
program participants, and the cost of
gag, Insurance, taxes and maintenance
for the vehicle; and

(iv) The travel costs of recipient or
subrecipient staff to accompany or as-
sist program parbicipants to use public
transportation,

(6) Services for speclul pupulations,
ESG funds may be used bo provide serv-
fces for homeless youth, victim serv-
{cos, and services for people living with
HIV/AIDS, so long as the costs of pro-
viding these services are eligible under
paragraphs (a)1) through (a)5) of this
secbion. he bterm victim services means
services  thab assist program partici-
pants who are victims of domestic vio-
lence, dating violence, sexual assaulb,
or stalking, including services offered
by rape orisis centers and domestic vio-
lence shelters, and other organizations
with a documented history of effective
work concerning domestic violence,
dating violence, sexual assault, ov
stalking,

(by Minimum period of use. The recipi-
ent or subrecipient must provide serv-
ices to homeless individuals and fami-
les for at least the period during which
BSG funds are provided,
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(c) Muaintenance of effort, (1) If the re-
cipient or subrecipient is a unit of gen-
eral purpose local government, its BSG
funds cannot be used to replace funds

‘the local government provided for

street oubtreach and emergency shelter
gservices during the immediately pre-
ceding 12-month period, unless HUD de-
termines that the nuit of general pur-
pose local government is in a severe fi-
nancial deficit.

{2) Upon the reciplent’s request, HUD
will determine whether the unit of gen-
eral purpose local government is in a
severe financlal deficit, based on the
recipient’s demonstration of each of
the following:

(i) The average poverty rate in the
unit of general purpose local govern-
ment's jurisdiction was equal to or
greater than 125 percent of the average
national poverty rate, during the cal-
endar year for which the most recent
data are available, as determined ac-
cording to information from the U.S.
Census Bureaun,

(i1) The average per-capita income in
the unit of general purpose local gov-
ernment’s jurlsdiction was less than 75
percent of the average national per-
capita income, during the calendar
year for which the most recent data
are avallable, as determined according
to informaftion from the Census Bu-
reau.

(111) The unit of general purposs local
government has a current annnal budg-
et deficit that requires a reduction in
funding for services for homeless peo-
ple,

(iv) The unit of general purpose local
government has taken all reasonable
steps to prevent a reduction in funding
of services for homeless people. Rea-
sonable steps may include steps to in-
crease revenue generation, steps to
maximize cost savings, or steps to re-
duce expenditures in areas other than
services for homeless people,”

§$676,102 Emergency shelter compo-
nent,

(a) General. Subject to the expendi-
ture limit in §576.100(h), BESG funds
may be used for costs of providing es-
sential services to homeless familles
and Individuals in emergency shelbers,
renovating buildings to be used as
emergency shelter for homeless fami-

~ Ofc. of Asst. Secy,, Comm. Planning, Develop., HUD §576.102

Hes and individuals, and operabing
emergency shelters,

(1) Essential services, B3G funds may
be used to provide essential services to
Individuals and families who are in an
emergency shelter, as follows:

(1) Case management. The cost of as-
sessing, arranging, coordinating, and
monitoring the delivery of individual-
ized services to meet the needs of the
program participant is eligible, Compo-
nent services and activities consist of;

(A) Using the centralized or coordi-
nated agsessment system as required
under § 576,400(d);

(B) Conducting the initial evaluation
required under §676.401(a), including
verifying and doocumenting eligibility:

(C) Counssling;

(D) Developing, securing, and coordi-
nating services and obtaining Federal,
State, and local benefits;

(B) Monitoring: and evaluating pro-
gram participant progress;

(F) Providing information and refer-
rals to other providers;

(@) Providing ongoing risk assess-
ment and safety planning with victims
of domestic violence, dating violence,
sexual assault, and stalking; and ‘

(H) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability,

(i1) Child care. 'The costs of child care
for program participants, including
providing meals and snacks, and com-
prehensive and coordinated sets of ap-
propriate developmental activities. are
eligible, The children must be under
the age of 13, unless they are disabled.
Disabled children must he under the
age of 18, The child-care center must he
licensed by the jurisdiction in which it
operates in order for its costs to be eli-
gible, '

(111) Education services, When nec-
essary for the program participant to
obtain and maintain housing, the costs
of improving knowledge and basic edu-
cational skills are sligible. Services in-
clude (nstruction or btraining in con-
sumer education, healthh education,
substance abuse prevention, literacy,
English as a Second Language, and
teneral  Educabtional  Development
(GHED), Component services or activi-
ties are screening, assessment and test-
ing: individual or group instruction;
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tutoring; provision of books, supplies
and instructional matberial; counseling;
and referral to community resources.

(dv) Employment: assistance and job
training. The costs of employment as-
sistance and job training programs are
eligible, including classroom, online,
and/or computer instruction; on-the-
job instruction; and services that assist
individunls in securing employment.
aecuiring learning skills,  andior in-
arnsing earning pateniial, The cost ol
providing reasonable stipends to pro-
gram participants in employment as-
sistance and job training programs is
an eligible cost. Liearning skills include
thoge slkills that can be used to secure
and retain a job, including the acquisi-
tion of vocational licenses and/or cer-
tilicates, Services that assist individ-
uals in securing smployment consist of
employment screening, assessment, or
testing; structured job skills and job-
seeking skills; special training and tu-
toring, including literacy training and
prevocational training; books and in-
structional maberial; counseling or job
coaching; and referral to community
resources.

(v) Outpatient health services. Eligible
costs are for the direct outpatient
treatment of medical conditions and
are provided by lcensed medical pro-
{essionals. Emergency Solubions Grant
(I8¢E) tunds may be nsed only for these
services to the extent that other appro-
pricte health gervices are unavailable
within the community. Eligible treat-
menl consists of assessing a program
participant's health problems and de-
veloping a btreatment plan; assisting
program participants to understand
their henlth needs; providing directly
or assisting program participants to
obtain appropriste medical treatment,
preventive medical care, and health
maintenance services, including emer-
gency medical services; providing
medication and follow-up services; and
providing preventive and noncosmetic
fental care.

(vl) Legal services. (A) Hligible costs
are the hourly fees for legal advice and
representation by atbtorneys licensed
and in good standing with the har agso-
clation of the Stale in which the serv-
ices are provided. and by person(s)
under the supervision of the licensed
abtorney. regnrding matters that inter-

24 CFR Ch, V (4-1-12 Edition)

fere with the program participant's
ability to obtain and retain housing.
(B) Emergency Solutions Grant
(BSG) funds may be used only for these
services to the extent that other appro-
priate legal services are unavailable or
inaccessible within the community,

(¢ Bligible subject matters are child
suppory, guardianship, paternity,
emonecipation, and legal separation, or-
ders of protection and other civil rem-
adies for vietlms of domestic violence,
dating violence, sexunal assault, and
stalking, appeal of veterans and public
benefit clalin denials, and the resolu-
tion of outstanding criminal warrants.

(D) Component services or activities
may include client intake, preparation
of cages for trial, provision of legal ad-
vice, representation at hearings, and
counseling,

(B) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees, Filing
fees and other necessary court costs
are also eligible, If the subrecipient is
2 legal services provider and performs
the services itself, the eligible costs
are the subrecipient's employees' sala-
ries and other costs necessary to per-
form the servioces,

(") Legal services lor immigration’
and citizenship matters and issues re-
labing to mortgages are ineligible
costs, Retainer fee arrangements and
contingency fee arrangements are in-
eligible costs.

(vii) Life slkills traintng, The cosbs of
teaching oritical life maonagement
skills that may never have heen
learned or have been lost during the
course of physical or mental illness,
domestic violence, substance use, and
homslessness are eligible costs. These
services must be necessary to assist
the program participant to function
independently in the community. Com-
ponent life skills braining are budg-
pting resources, managing money,
managing s household, resolving con-
{lict, shopping for food and needed
items, improving nutrition, using pub-
e transportation, and parenting,

(viil) Mental health services, (A) Bligi-
ble costs are the direct outpatient
preabntenl by teensed professionals ol
mental health conditions. )
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(B) BESG funds may only be used for
these services to the extent that other
appropriate mental health gervices are
unavailable or inaccessible within the
community. .

(C)y Mental health services are the ap-
pHeation of therapeutic processes to
personal, family, situational, or ocou-
pational problems in order to hring
about positive resolution of the prob-
lem or improved individual ov family
functioning or circumstances, Problem
areas may include family and marital
relationships, parent-child problems,
or symptom management,

(D) Eligible treatment consists of ori-
sig interventions; individual, family, or
group therapy sessions; the prescrip-
tion of psychotropic medications or ex-
planations about the use and manage-
ment of medications; and combinations
of therapeutic apprpaches to address
multiple problems.

(ix) Substance abuse treatment services.
(A) Eligible substance abuse treatment
services are designed to prevent, re-
duoce, eliminate, or deter relapse of sub-
stance abuse or addictive behaviors and
are provided by llcensed or certified
professionals,

(B) BSG funds may only be used for
these services to the extent that other
appropriate substance abuse treatment
services are unavailable or inaccessible
within the community.

(0) Eligible treatment consists of cli-
ent intale and assessment, and oub-
patient’ treatment for rp to 30 days.
Group and individual counseling and
drug testing are eligible costs, Inpa-
tient detoxification and other inpa-
tient drug or alcohol treatment are nob
sligible costs. :

(x) Transportation. Eligible costs con-
gist of the transportation costs of a
program participant's travel “to and
from medical care, employment, child
care, or other eligible essential serv-
{ces facilities, These costs include the
following:

(A) The cost of a program partici~
pant's travel on public transportabion;

(B) If service workers use thelr own
vehicles, mileage allowance for service
worlkers to visit program participants;

(C) The cost of purchasing or leasing
n vehicle .for the recipient or sub-
reoipient in which stafl transports pro-
gram participants and/or staff serving

program participants, and bthe cost of
gas, insurance, taxes, and maintenance
for the vehicle: and :

(D) The travel costs of reciplent or
subreciptent staff to accompany or as-
sist program participants to use public
transportation.

(x1) Services for special populations.
BESG funds may be used to provide serv-
ices for homeless youth, victim serv-
ices. and services for people living with
HIV/AIDS. so long as the costs of pro-
viding these services are eligible under
paragraphs (a)1)(i) through (a)(1)yx) of
this section., Tho bterm wvictim services
means services that assist program
participants who are viotims of domes-
tic violence, dating violence, sexual as-
sault, or stalking, including services
offered by rape crisis centers and do-
mestic violence shelters, and other or-
ganizations with a documented history
of effective work concerning domestic
violence, dating violence, sexunal as-
sault, or stalking.

(2) Renovation. Hligible costs include
labor, materials, tools, and other costs
for renovation (inocluding major reha-
bilitation of an emergency shelter or
conversion of a building into an emer-
gency shelter), The emergency shelter
must he owned by a government entity
or private nonprofit organization,

(8) Shelter operations, Hligible costs
are the costs of maintenance (including
minor or routine repairs), rent, secu-
rity. fuel. equipment. insurance, utili-
tles. food. furnishings. and supplies
necessary lor the operation of the
emergency shelter, Where no appro-
priate emergency shelter is available
for a homeless family or individual, eli-
gible costs may also include a hotel or
motel voucher for that family or indi-
vidual,

(4) Assistance required under the Uni-
form Relocation Assistance and Real
Property Acquisition Policles Act of 1970
(URA). Bligible costs are the costs of
providing URA  assistance under
§576.,408. including relooation payments
and other assistance to persons dis-
placed by a project asgisted with ESG
funds. Persons that receive URA assist-
ance are not considered “'program par-
ticipants' for the purposes of this part,
and relocnbion payments and other
URA assistance are not considered
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“rental assistance’ or “housing reloca-
tion and stabilization gervices’ for the
purposes of this part.

(M)  Prohibition agwinst involuniary
Jamily separation. The age, of a child
under age 18 must nob be used as a
basis for denying any family's admis-
sion to an emergency shelter that uses
Emergency Solutions Grant (BSG)
funding or services and provides shelter
to families with children under age 18.

¢ Mindwn period  of wse. (1Y Ren-
ovated buildings, Each building ren-
ovated with BSG funds must be main-
tained as a shelter for homeless indi-
viduals and families for not less than a
period of 8 or 10 years, depending on
the type of renovation and the value of
the building. The ‘“value of the huild-
ing” is the reasonable monetary value
assigned to the building, such as the
value agsigned by an independent real
estate appraiser. The minimum use pe-
riod must begin on the date the build-
ing is first occupied by a homeless indi-
vidual or family aftier the completed
renovation., A minimum period of use
of 10 years, required for major rehabili-
tation and conversion, must he en-
forced by a recorded deed or use re-
striction.

() Major rehabilitation. If the reha-
bilitation cosgt of an emergency shelter
exceeds 76 percent of the value of the
huilding hefore rehabilitation. the min-
imum period of use is 10 years.

(1) Conversion, It the cost to convert
a4 bhullding into an emergency shelter
exceoeds 75 percent of the value of the
huilding after conversion. the min-
imum period of use is 10 years,

(i11) Renovation other than major reha-
bilitation or conversion. In all other
cases where BESG funds are used for
renovation, the minimum period of use
is 8 years,

(2) Essential services and sheller oper-
ationy. Where the recipient or sub-
recipient uses ESG funds solely lor es-
sentinl services or shelter operations,
bhe recipient or subrecipient must pro-
vide services or ghelter to homeless in-
dividuals and families at least for the
period durlng which the ESG funds are
+ provided. The recipient or subrecipient
does not need to limit these services or
shelter bto a partioular site or struc-
ture, so long as the site or structure
serves the same type of persons origi-
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nally served with the assistance (e.g.,
families with children, unaccompanied
youth, disabled individuals, or vietims
of domestic violence) or serves home-
less persons in the same area where the
recipient or subrecipient originally
provided the services or shelter.

() Muintenance of effort, The mainte-
nance of effort requirements under
§676.101(z), which apply to the use of
BSG funds for essentinl services relabed
50 sbhreel ouoreach, also apply for the
use of such funds for essential services
related to emergency shelter.

§6576.108 Homelessness prevention
component.

ESG funds may be used to provide
housing relocation and stabilization
services and short- and/or medinm-
term rental assistance necessary to
prevent an individual or family from
moving into an emergency shelter or
another place described in paragraph
(1) of the ‘“homeless” definition in
§576.2. This assistance, referred to as
homelessness prevenbion, may be pro-
vided to individuals and families who
meet the criteria under the “at risk of
homelessness' definition, or who meet
the criteria in paragraph (2), (3), or {4)
of the ‘“homeless"” definition in §576.2
and have an annual income below 80
percent of median famnily income for
the arew, as determined by HUD. The
costs of homelessness prevention are
only eligible Lo the extent thal the as-
gistance is necessary to help the pro-
gram participant regain stability in
the program participant’s current per-
manent housing or move into other
permanent housing and achieve sta-
bility in that housing, Homelessness
prevention must be provided in accord-
ance with the housing relocation and
gtabilizabion services requirements in
§576.105, the shori-term and medium-
term rental agsistance requirements in
§576.106, and the written standards and
procedutes established under § 576.400.

§576.104 Rapid re-housing assistance
component,

BSG funds may be used to provide
housing relocation and stabilizabtion
sarvices and short- and/or medinm-
term renbtal assistance as necessary Lo
help a homeless individeal or family
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move as quickly as possible into per-
manent housing and achieve stability
in that housing, This assistance, re-
ferred to as rapid re-housging assist-
ance, may be provided to prograin par-
ticipants who meet the criteria under
paragraph (1) of the “homeless" cefini-
tion in §576.2 or who meet the criteria
under paragraph (4) of the “homeless’
definition and live in an emergency
shelter or other place described in
paragraph (1) of the "‘homeless’ detini-

tion, The rapld re-housing assistance .

must be provided in accordance with
the housing relocation and stabiliza-
tion services recuirements in §576.105,
the short- and medium-term rental as-
sistance requirements in §576.106, and
the written standards and procedures
established ander § 576,400,

§576.106 Housing relocation and sta~
bilization services,

(a) Financlal assistance costs. Subject
to the general conditions under §576.103
and §676.104, BSG funds may be used to
pay housing owners, utility companies,
and other third parties for bthe fol-
lowing costs! :

(1) Rental application fees. BSG funds
may pay for the rental housing applica-
tion fee that is charged by the owner to
all applicants.

(2) Security deposits. BSG funds may
pay for a security deposit that is equal
to no more than 2 months' rent.

(3) Last month’s rent, If necessary to
obtain housing for a program partici-
pant, the last month's rent may bhe
paid from ESG funds to the owner of
that housing at the time the owner is
paid the security deposit and the first
montlt's rent. This assistance must nob
pxceed one month's rent and must be
included in calculating  the program
participant's total rental agssistance,
which cannot exceed 24 months during
any 3-year period.

(&) Utility deposits. BSG funds may
pay for a standard utility deposit re-
quired by the utility company for all
customers Jfor the utilities listed in
paragraph (5) of this section.

(5) Utility payments. BSG funds may
pay for up to 24 months of utility pay-
ments per program pavtlcipant, per
gervice, including up to 6 months of
utility payments in arvears, per serv-
jce. A partial payment of a utility bill

§576,108

counts as one month. This assistance ’
may only be provided if the program
participant or a member of the same
household has an account in his or her
name with a utility company or proof
of responsibility to make utility pay-
ments. Bligible utility services are gas,
electric, waber, and sewage. No pro-
gram participant shall receive more
than' 24 months of utility assistance
within any 8-year period.

(6) Moving costs, BSG funds may pay
for moving casts, such as truck rental
or hiring a moving company. This as-
sistance may inolude payment of teni-
porary storage fees for up to 3 months,
provided that the fees are accrued after
the date the program participant be-
gins recelving assistance under para-
graph () of this section and hefore the
program participant moves into perma-
nent housing., Payment of temporary
storage fees in arrears is not sligible.

() Services costs, Subject to the gen-
aral restriotions under §576.103 and
§576.104, BSG funds may be used to pay
the costs of providing the following
services: .

(1) Housing seurch and placement.
Services or activibies necessary to as-
sist program participants in locating,
obtaining, and retaining suitable per-
manent housing, include the following:

(1) Assessment of housing barriers,

- needs, and preferences,

(11) Development of an action plan for .

“locating housing:

(iii) Housing searcly

(iv) Outreach to and negotiation with
owners:

(v) Asgsistance with submitting rental
applications and nnderstanding leases;

(vl) Assessment of housing for com-
pliance with = Emergency Solutions
Granb (ESG) requirements for habit-
ability, lead-based paint, and rent rea-
sonableness:

(vii) Assistance with obtaining ubili~
ties and making moving arrangements
and

(viil) Tenant counseling,

(2) Housing stability case management,
ESG funds may be used to pay cost of
agsessing, arranging, coordinating, and
monitoring the delivery of individual-
ized services bto facilitate housing sta-
hility for a program participant who
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resides in permanent housing or to as-
sist a program participant in over-
coming immediate barriers to obtain-
ing housing. This assistance cannaot ex-
ceed 30 days during the period the pro-
gram participant is geeking permanent
housing and cannot exceed 24 months
during the period the program partici-
pant is living in permanent housing.
Component services and ackivities con-
sdst ol

1A, Using she ceacrallzed or coordi-
nated assessment system as reguired
under §576.400(d), to evaluate individ-
uals and familles applying for or re-
ceiving homelessness prevention or
rapid re-housing assistance;

(B) Conducbing the initial evaluation
required under §576.401(a); including
verifying and documenting eligibility,
for individualgs and families applying
for homelessness prevention or rapid
re-housing assistance;

(C) Counseling;

(D) Developing, securing, and coordi-
nating services and obtaining Federal,
State, and local benefits;

(E) Monitoring and evaluating pro-
gram participant progress;

(¥ Providing information and refer-
rals to other providers;

(&) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability: and

(H) Conducting re-evaluabions re-

“gulred ander §576.401¢h),

(8) Mediation, ESG funds may pay for
mediation between the program partic-
ipant and the owner or person(s) with
whom the program participant is lv-
ing, provided that the mediation is nec-
essary to prevent the program partici-
pant from loging permanent housing in
which the program  participant cur-
rently resides. :

(4) Legal services, BISG funds may pay
for legal services, as set forth in
§576.102(a)(1)(vi), except that the eligi-
ble subject matters also include land-
lord/tenant matters, and the services
must be necessary to resolve a legal
problem that prohibits the program
participant, from obtaining permanent
housing or will likely result in the pro-
mam participant losing the permanent
housing in which the program partici-
panb curventbly resides.

24 CFR Ch. V (4-1-12 Edlition)

(8) Credit repgilr. BSG funds may pay
for credit cowiseling and other services
necessary to assist program partici-
pants with critical skills related to
household budgeting, managing money,
accegsing a free personal oredit report,
gnd resolving personal credit problems.
This agsistance does not include the
payment or modification of a debt.

() Maximum amounts and periods of
assistance, The recipient may set o
maximum deollar amount thoac a pro-
gram participant may receive for each
type of financial asgistance under para-
graph (a) of this section. The recipient
may also set a maximum period for
which a program participant may re-
celve any of the types of assistance or
gervices under this section. However,
excaept for housing stability case man-
agement, the total period for which
any program participant may receive
the services under paragraph (b) of this
section must not exceed 24 months dur-
ing any 8-year period, The limits on
the assistance under this gection apply
to the total assistanoce an individual re-
ceives, either as an indlvidual or as
part of a family.

(d) Use with other subsidies. Financial -
assistance under paragraph (a) of this
section cannot. be provided to a pro-
gram participant who is receiving the
same type of assistance through other
public sources or to a program partici-
pant who has heen provided with re-
placement housing payments under the
URA. during the period of time covered
by the URA payments,

§$6576.106 Short-term and medium-term
rental assistance,

(a) General provisions, Subject to the
general condibions under §876,103 and
§676,104, the recipient or subrecipient
may provide a program participant
with up to 24 months of rental assist-
ance during any 3-year period. This as-
sistance may be short-term rental as-
sistance, medium-term rental assist-
ance, payment of rental arrears, or any
combination of this assistance.

(1) Short-term rental assistance is as-
gistanoce for up to 3 months of rent.

(2) Medinm-berm rental assistance is
assistonce for more than 8 months but
not more than 24 months of rent.

(8) Payment of rental arrears con-
gists of o one-time payment for up to 6
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months of vent in arrears, including
any late fees on those arvears.

(4) Rental assistance may he tenant-
hased or project-hagsed, as seb forth in
paragraphs (h) and (1) of this section. -

(b) Discretion to set caps and condi-
Hons. Subject to the reguirements of
this section, the recipient may set a
maximom amount or percentage of
rental assistance that a progrant par-
bicipant may receive, a maximum num-
her of months thab a program pactici-
pant may receive rental assistanoce, or
2 maximum nwmber of times that a
program participant may receive rent-
al assistence. The recipient may also
require program participants to share
in the costis of rent,

(c) Use with other subsidies. Except for
a one-time payment of rental arrears
on the tenanb's portion of the rental
payment, rental assistance cannot he
provided to a program participant who
is receiving tenant-based rental assist-
ance, or living in a housing unit recelv-
ing project-hased rental assistance or
operating assistanoce, through other
public sources, Rental assistance may
not be provided to a program partici-
pant who has been provided with re-
placement housing payments under the
URA during the period of time covered
by the URA payments.

() Rent restrictions. (1) Rental assist-
ance cannot be provided unless the rent
does not exceed the Fair Marlket Rent
estahlished by HUD. as provided under
24 CFR part 888, and complies with
HUD's standard of rent reasonableness,
as established under 24 CFR 982.507,

(2) For purposes of caleulating rent
under this section, the rent shall equal
the sum of the total monthly rent for
the unit., any fees required for ocou-
pancy under the lease (other than late
fees and pebt fees) and, if the tenant
pays separately for utilities, the
monthly allowance for utilities (ex-
cluding telephone) established by the
public housing authority for the area
{n which the housing is located,

(e) Rental assistance agreement. The
recipient or subreciplent may madlge
rental assistance payments only to an
owner with whom the recipient or sub-
reciptent has entered into a rental as-
alstance agreement, The rental assist-
ance agreement must set forth the
terms under which rental assistance

will he provided, including the recpuire-
ments thab apply under this section,
The rental assistance agreement must
provide that, during the term of the
agreement, the owner must give the re-
ciplent or subrecipient a copy of any
notice to bthe program participant bo
vacate the housing unit, or any com-
plaint used under state or locgl law bo
commence an eviction action againsh
the program participant.

() Late payments. The recipient or
subrecipient must make timely pay-
ments to each owner in accordance
with the rental assistance agreement,

The rental assistance agreement must .

contain the same payment due date,
grace period, and late payment penalty
requirements as the program partici-
pant's lease. The recipient or sub-
recipient is solely responsible for pay-
ing labe payment penalties that it in-
curs with non-ESG funds,

(g) Lease, Bach program participant
receiving rental assistance must have a
legally binding, written lease for the
rental unit, uanless the assistance 1s
solely for rental arrears. The lease
must he between the owner and the
program. participant, Where the assist-
ance is solely for rental arrears. an
oral agreement may he accepted in
place of a written lease, if the agree-
ment gives the program participant an
enforceable leasehold interest under
state law and the agreement and rent
owed are sufficiently documented by
the owner's finamcinl records. rent
ledgers, or canceled checks. For pro-
gram participants living in housing
with project-hased rental assistance
wnder paragraph (1) of this section, the
lease must have an initial term of one
year. :

(h) Tenant-based rental assistance. (1)
A program participant who receives
tenant-baged rental assistance may se-
{ect a housing unit in which to live and
may move to another unit or building
and continue to receive rental assist-
ance, as long as the program paréici-
pant continues to meet the program re-
quirements.

(2) The reciplent may recuire that all
progrem parsicipants Hve within & par-
ticular aren for the period in which the
rental assistance is provided.

(3) The rental assistance agreement
with the owner must terminate and no
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further rental assistance payments
under that agreement may be made if:

(1) The program participant moves
‘out of the housing unit for which the
program participant has a lease;

(i1) The lease terminates and is nob
renewed; or

(ii1) 'The program participant be-
comes ineligible to receive ESG rental
assinsbance,

11y Project-hbased rentul assistunce, I
she racipient ovr subrscipient tdeasifies
a permanent housing unit bthat meets
ESCG requirements and becomes avail-
able before a program participant is
identified to lease tie unit, the recipi-
ent or subrecipient may enter into a
rental assistance agresment with the
owner to reserve the unit and subsidize

its rent in accordance with the fol-

lowing regquirements:

(1) The rental agsistance agreement
may cover one or more permanent
housing units in the same building.
Tach unit covered by the rental assist-
ance agreement (‘‘assisted unit”) may
only be occupied by program partici-
pants, except as provided under para~
graph (i)(4) of this section.

(2) The reciplent or subrecipient may
pay up to 100 percent of the first
month’'s rent, provided that a program
participant signs a lease and moves
into the unit before the end of the
month for which the first month's rent
is paid, The rent paid before a program
participant moves into the unit must
. not exceed bhe rent Lo be charged under
the program participant’'s lease and
must be included when determining
that program participant’s total rental
assistance.

(3) The recipient or subrecipient may
make monthly rental assistance pay-
ments only for each whole or partial
mohnth an assisted unit is leased to a
program participant. When a program
participant moves out of an assisted
unit, the recipient or subrecipient may
pay the next month's rent, i.e., the trst
mouth's rent lor & new program partic-
ipant, as provided in paragraph (1)(2) of
bhis section.

(4) The program participant’'s lease
must not condition the term of occu-
paucy to the provision of rental assist-
ance payments. If the program partici-
determined ineligible or
reaches the maximum number of

24 CFR Ch, V (4~1-12 Edlition)

months over which rertal assistance
can he provided, the recipient or suab-
recipient must suspend or terminate
the rental assistance payments for the
unit. If the payments are suspended,
the individual or family may remaln in
the assisted unit as permitted under
the lease, and the recipient or sub-
recipient may resume payments if the
individual or family again becomes eli-
uible and needs further rental assist-
ance, If bhe payments are terminated.
the rental assistance may be trans-
ferred to another available unit in the
game building, provided that the other
unit meets all ESG requirements.

(6) The rental agsistance agreement
must have an initial term of one year.
When a new program participant moves
into an assisted unit, the term of the
rental asgistance agreement may be ex-
tended o cover the initial term of the
prograin participant's lease, If the pro-
gram participant’s lease 1s renewed,
the rental assistance agreement may
Lie renewed or extended, as needed, up
to the maximum number of months for
which the program participant remains
eligible. However, under Bo cir-
cumstances may the recipient or sub-
recipient commit BESG funds to be ex-
pended beyond the expenditure dead-
line in §576.203 or commit funds for a
future EBSG grant before the grant is
awarded,

(1) Changes in household composition.
The 1{mits on the assistance under this
secbion apply to the total assistance an
individual recelves, either as an indi-
vidnal or as part of a family,

§676.107 HMIS component.

(a) Eligible costs.

(1) The recipient or subrecipient may
use BSG funds to pay the costs of con-
tributing daba to the HMIS designated
by the Continuum of Care for the area,
including the costs of:

(1) Pwrchasing or leasing computber
hardwalre;

(ii) Purchasing software or soltware
licenses,

(iii) Purchasing or
ment, including telephones,
chines, and furniture;

(iv) Obtaining technical suppors;

(v) Liasing office space;

(vi) Paying charges for cleotriolty,
gas, wabter, phone service, and high-

leasing equip-
fax ma-
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speed data bransmission necessary to
operate or contribute data o the
HMIS;

(vil) Paying salaries for operating
HMIS, including:

(A) Completing data entry:

(B) Monitoring and reviewing daba
quality;

(¢ Completing data analysis:

(D) Reporting to the HMIE Lead:

(F) Training staff on using the HMIS
or comparable datahase: and

() TImplementing and complying
with HMIS requirements;

(viil) Paying costs of stafl to travel
to and attend HUD-sponsored and HUD-
approved training on HMIS and pro-
grams authorized by Title IV of the
MoKinney-Vento Homeless Agsistance
Aat; :

(ix) Paying stafl travel costs to con-
duct intalke; and

(x) Paying participation fees charged
by the HMIS Lead, if the recipient or
subrecipient is not the HMIS Lead. The
HMIS Lead is the entity designated by
the Continuwm of Care to operate the
area’s HMIS,

(2) If the recipient is the HMIS lead
agency, as designated. by the Con-
tinwum of Care in the most recent fis-
cal year Continuum of Care Homeless
Assistance Grants Competition, 1t may
also use BSG funds to pay the costs of:

(1) Hosting and maintaining HMIS
goftware o1 dabta:

(i) Backing up. recovering, or repalir-
ing HMIS software or data:

(iii) Upgrading, customizing. and en-
hancing the HMIS:

(iv) Integrating and warehousing
data. including development of a daba
warehouse for use in aggregating data

from subreciplents using multiple soft- -

ware systems: ‘

(v) Administering the systen

(vi) Reporting to providers, the Con-
tinaum of Care, and HUD: and

(vil) Conducting training on using
the syatem or & comparable database,
including traveling to the training.

(8) If the subrecipient is a vichim
services provider or a legal services
provider, 1t may use BESG funds to es-
tablish and operate a comparable daba-
hase that collects client-level data over
sime (i.e,, longitudinal data) and gen-
erates unduplicated aggregate reports
pased on the data. Information entered

nto a comparable databage must not
be entered directly into or provided to
an HMIS, :

() General restrictions. - Activities
funded under this section must comply
with HUD's standards on participation,
data collection, and reporting under a
local HMIS,

§576.108 Administrative activities,

(a) Eligible costs. The recipient may

uge up -bo 7.5 percent of its ESG grant
.for the payment of administrative

costs related to the planning and exe-
cution of BSG activities, This does not
include staff and overhead costs di-
rectly related to carrying out activi-
ties eligible under §576.101 through
§676.107, because those costs are aligi-
ble as part of those activities, Eligible
administrative costs include:

(1) General management, oversight and
coordination, Costs of overall program
management, coordination, moni-
toring, and evaluation. These costs in-
clude, but are not limited to, Nnecessary
expenditures for the following:

(1) Salaries, wages, and related costs
of the recipient's staff, the staff of sub-
recipients, or other staff engaged in
program administration. In charging
costs to this ocategory, the recipient
may either include the entlre salary,
wages, and related costs allocable to
the program of each person whose pri-
mary responsibilities with regard to the
program involve program administra-
tion assignments, or the pro rata share
of the salary, wages, and related costs
of each person whose Job includes any
program administration assignments,
The recipient may use only ome of
these methods for each fiscal year
grant, Program administration assign-
ments include the following:

(A) Preparing program budgets and
schedules, and amendments to those
hudgets and schedules;

(B) Developing systems for assuring
compliance with program require-
menbs;

(0) Developing interagency agree-
ments and agreements with subracipi-
ents and contractors to carry out pro-
eram acbivities; )

(D) Monitoring program activities for
progress and compliance with progrom
requirements:
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(E) Preparing reports and other docu-
ments directly related to the program
for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;

(@) Evaluating program results
agalnst stated objectives; and

(H) Managing or superviging persons
whoge primary responsibilities with re-
wartl Lo bhe program include such ws-
sienments s bhose describesd in para-
graph (axlpi)ydy through (&) of this
section,

(1) Travel costs incurred for momi-
toring of subrecipients;

(iii) Administrative services per-
formed under third-party contracts or
agreements, including gemeral legal
services, ascounting services, and audit
gervices; and .

(iv) Other costs for goods and serv-
ices required for administration of the
program, including rental or purchase
of equipment, insurance, ubilities, of-
fice supplies, and rental and mainte-
nance (but not purchase) of office
BPACS,

(2) Training on ESG requirements.
Costs of providing training on ESG re-
quirements and attending HUD-spon-
sored BSG trainings.

18) Consolidated plan. Costs of pre-
paring and amending the ESG and
homelessness-related sections of the
consolidated plan in accordance with
B8G requirements and 24 CI'R past 91.

4y Envirenmental review. Costs of car-
rying out the environmental review re-
sponsibilities under §576,407,

(h) Sharing requivement. (1) States. If

the vecipient is a Stabe, the recipient
must share 1ts funds for administrative
costs with its subrecipients that are

units of gemeral purpose local govern-

ment. The amount shared must be rea-
gonable under the circumstances. The
recipient may share its funds for ad-
ministrative costs with its subrecipi-
enty bhat are private nonproflit organi-
zabions,

(2) Territories, metropolitan cities, and
urban counties, It the recipient is a ter-
vitory, metropolitan city, or urban
county, the recipient may share its
funds for administrative costs with 1ts
subrecipients.

24 CFR Ch, V (4-1-12 Eclition)

§576.109 Indirect costs,

(a) In general. BSG grant funds may
he used to pay indirect costs in accord-
ance with OMB Circular A-87 (2 CFR
part 226), or A-122 (2 OFR part 230), as
applicable,

(h) Allocation. Indirect costs may bhe
allocated to each eligible activity

under §576.101 through §576.108. so long

s that allocation is consistent with an
inlirect cost ke proposal developed tu
accordaunce with OMB Circular A-87 (2
CFR part 225), or A-122 (2 CFR part
230), as applicable,

(¢) Expenditure limits, The indirect
costs charged 50 an activity subject to
an oxpenditure lmit under §676.100
must be added to the direct costs
chatged for that activity when deber-
mining the total costs subject to the
expenditure limit,

Subpart C—Award and Use of
Funds

§676.200 Submission requirements
and. grant approval,

i

(a) Application submission and ap-
proval, In addition to meebing the ap-
plication submission requirements in
24 CI'R part 5, subpart K, each State,
urban county, or metropolitan oity
must submit and obtain HUD approval
of a consolidated plan in accordance
with the reguiremoents in 24 CFR part
91, and each territory must submit and
obtain HUD approval of a consolidated
plan in accordance with the require-
ments that apply to local governments
under 24 CIFR part 91, As provided
under 24 CFR 86,12, HUD may lmpose
special conditions or restrictions on a
grant, if the reciplent is determined to
be high risk.

(0 Amendments, The recipient must
amend ibs approved congolidated plan
in order to make a change in 1ts alloca-
tion priorities; make a change in ibs
method of distributing funds; carry out
an nobivity not previously desocribed In
the plan; or change the purpose, scope,
location, or beneficiaries of an activ-
ity. The amendment must be com-
pleted and submitted to HUD in ac-
covdance with the requirements under
24 CI'R 91,506,
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$676.201 Matching requirement.

(a) Beguirved wmount of matching con-
tributions, (1) Bxcept as provided under
paragraphs (a)(2) and (a)@3) of this s6¢-
tion, the recipient must makes match-
ing contributions to supplement the re-
cipient's BSG program in an amount
that equals the amount of BSG funds
provided hy HUD.

@) If the recipient is a State. the
First $100.000 of the fiscal year grant is
nob required to be matched. However,
the recipient must transfer the henefit
of this exception to its subrecipients
that are least capable of providing the
recipient with matching contributions.

(3) This mabching requirement does
not apply if the recipient is a territory.

(b) Eligible sources of matching con-
tributions. (1) Subject to the require-
ment for States under paragraph (a)}(2)
of this section, the-recipient may re-
quire its subrecipients to malke match-
4ng contributions consistent with this
section to help meet the recipient’s
matching requirement,

(2) Matching contributions may be
obtained from any source, including
any Federal source other than the ESG
program, as well as state, local, and
private sources. However, the following
requirements apply 6o matching con-
tributions from a Federal source of
funds:

- (1) The recipient must ensure bhe
laws governing any funds to be used as
matehing contributions do not prohihit
those funds from being used to match
Emergency Solutions Grant (BSG)
funds.

(i) If ESG funds are used to sabisfy
the matching requirements of another
Feoderal program, then funding from
that program may not be used to sab-
isfy the matching requirements under
this section,

(o) Recognition of matching contribu-
tions. (1) Tn order to meet the mabching
requirement, bthe matching contribu-
tions must meet all requirements that
apply to bthe ESG funds provided by
HUD, except for the expenditure limits
in §576.100.

(2) The mabching contributions must
ho provided after the date that HUD
slgns the grant agreement.

(3) To count toward the required
match for the vecipient's fiscal year
grant, cash contributions must he ex-

pended within the expenditure deadline
in §676.203, and noncash contributions
must he made within the expendibture
deadline in §576.203.

(4) Contributions used to match a
previous BSG grant may nob be used to
matoh a subsequent BSG grant,

(6) Contributions that have beesn or
will he counted as satisfying a match-
ing requirement of another, Federal
grant or award may not count as satis-
fying the matching requirement of this
saction,

(dy Eligible types of matching contribu-
tions, The matching requirement may
he met by one or both of the following:

(1) Cash contributions. Cash expended
for allowable costs, as defined in OMB
Circulars A-87 (2 CFR part 226) and A-
192 (2 CFR part 230), of the recipient or
subrecipient.

(2) Noncash contributions. The value of
any real property, scquipment, goods, or
gervices contributed to the recipient’s
or subrecipient’s BSG program, pro-
vided bthaet if the recipient or sth-
recipient had to pay for them with
grant funds, the costs would have been
allowable. Noncash contributions may
also include the purchase value of any
donated building.

(e) Calculating the amount of noncash
contributions. (1) To determine the
value of any donated material or build-
ing, or of any lease, the recipient must
use & method reasonably calenlated to
establish the fair market value.

(2) Services provided by individuals
must be valued at rates consistent with
those ordinarily paid for similar worlk
in the recipient's or subrecipient's or-
ganization, If the recipient or sub-
recipient does not have employees per-
forming similar work, the rates must
be consistent with those ordinarily
paid by other employets for similar
work in the same labor market,

(3) Some noncash contributions are
real property, equipment, goods, or
gervices that, if the recipient or sulb-
recipient had to pay for them wibh

grant funds, the payments would have .

peen indirect costs, Matching credit for
these contsributions must he given only
if the recipient or subrecipient has es-
tahlished, along with its regular indi-
vect cost rate, a special rate for allo-
cating bo individual projects or pro-
grams the value of those contributions.
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(£) Costs paid by program tncome. Costs
paid by program income shall count to-
ward meeting the recipient’s matching
requirements, provided the costs are el-
igible BSG costs that supplement the
recipient's ESG program.

§576.202 Means of carrying oul grant
activities,

(a) States, If the reciplent is o State,
v recipient may use ah amount coil-
et swinh bhe restriccions o §576.100
and §576,108 o carry out adminigtra-
tive activities through its employees or
procurement contracts, If the recipient
is a State, and has been identified as
the HMIS lead by the Continuum of
Care, the State may use funds to carry
out HMIS activities set forth in
§676.107(a)(2). The reciplent must
subgranl the remaining funds in its fis-
cal year grant to: '

(1) Units of general purpose local gov~
ernment in the State, which may in-
clude metropolitan oities and urban
counties thab receive HSG funds di-

recbly from HUD; or :

(2) Private nonprofit organizations,
provided that for emergency shelber ac-
tivities the recipient obtains a certifi-
cation of approval from the unit of gen-
eral purpose looal government for the
geographic area In which those activi-
ties are to be carried ous,

(b) Reciplents other than States; sub-
recipients, The recipient, I 1t is not a
State, and all subreciplents may carry
out all eligible activities through their
employees, procurement contracts, or
subgrants to private nonprotit organi-
zations., I the recipient is an urban
county, it may carry out activities
through any of 1its member govern-
mants, so long as the county applies to
its members the same requirements
that are applicable to local govern-

.ment subrecipients under this part,

§676,203 Obligation, expenditurs, and
payment requirements.

(a) Obligation of funds. (1) Funds cllo-
cuted to States, (1) Within 60 days from
the date that HUD sgigns the grant
agreement with the Stabte (or grant
amendient for reallocabted funcsg), the
recipient must obligate the enbire
grant, except the amount for its ad-
ministrative costs, This requirement is
met by a subgrant agreement with, or

24 CFR Ch. V (4-1~12 Ediition)

a letter of award requiring payment
from the grant to, a subrecipient.

(i) Within 120 days after the date
that the State obligates its funds to a
unit of general purposs local govern-
ment, the subrecipient must obligate
all of those funds by a subgrant agree-
ment with, or a letter of award requir-
ing.payment to, a private nonprofit or-
ganizablon: o procurement conbrnet: ov
she written designation of a depars-
ment wichin the government of the
subrecipient to directly carry oub an
eligible activity.

(2) Funds allocated to metropolitun cit-
ies, wrban counties, and territories, With-
in 180 days after the date that HUD
signs the grant agreement (or a grant
amendment for reallocation of funds)
with the metropolitan oity, wurban
county, or territory, the recipient
must obligate all the grant amount, ex-
cept the amount for its administrative
costs. This regquirement is mst by an
agreement with, or a letter of award
requiring payment to, a subrecipient,; a

" procurement contract; or a written

designation of a department within the
government of the reciplent to directly
carry out an eligible activity, If the re-
cipient is an urban county, this re-
dquirement may also be met with an
agreement with, or letter of award re-
quiring payment to, a member govern-
meént, which has designated a depart-
ment to directly carvy out an eligible
activity.

(b Brpenditures, The reciplent must
draw down and expend funds from each
yoar's grant not less than once during
sach ¢uarter of the reciplent's program
year, All of the recipient’s grant must
be expended for eligible activity costs
within 24 months after the date HUD
signs the grant agreement with the re-
cipient. For the purposes of this para-
graph, expenditure means either an ac-
tual cash disbursement for a direct
oharge for a good or service or an Indi-
rect cost or the -accrunl of a direct
charge for a good or gervice or an indi-
rect cost. ’

(o) Payments Lo subrecipients, The re-
cipient must pay each subrecipient for
allowable costs within 30 days alter re-
ceiving the subreciplent's complete
paymenb request. This requirement
also applies to each subrecipient that
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if; a unit of general purpose local gov-
ernment. '

Subpecirt D——Reallocaﬂons

§676;300' In genefal.

(1) Funds not awarded by HUD due to

failure by the recipient to submit and
obtain HUD approval of a consolidated
plan will be reallocated in accordance
with §§576.301 throagh 576,303,

(2) Recaptured funds will be awarded
by formula. In October and April each
year, HUD will determine if the
amount of recaptured funds is atb least
30 percent of the most recent fiscal
year appropriation. If so, HUD will
amend all existing grants and reallo-
cate the funds. If the amount is less
than 30 percent of the most recent fis-
cal year appropriation, the funds will
be reallocated in conjunction with the
next fiscal year's allocation of funding.

§576,301 Moetropolitan cities and
urban counties,

Grant funds returned hy a metropoli-
tan oity or urban county will be reallo-
cated as follows:

(a) Eligible recipient, HUD will male
the funds available to the State in
which the city or county is located.

(b) Notification of availability. HUD
will promptly notify the State of the
availability of the amounts to be re-
allocated.

(c) Application requirement. Within 45
days after the date of notification, the
State must submit to HUD a substan-
tinl amendment to ibs consolidated
plan in accordance with 24 CFR part 91,

(d) Restrictions that apply to reallo-
cated amounts. The same requirements
that apply to grant funds allocabed
under §576.3 apply to grant funds re-
allocated under this sectlon, except
that the Stabte must distribute the re-
allocated funds: '

(1) To private nonprofit organizations
and units of general purpose local gov-
ernment in the geographic area in
which the metropolitan city or urban
county is located;

(2) If funds vemsain, to private non-
profit organizations and units of gen-
ernl purpose local government located
throughout the State.

§576.302 States,

Grant funds returned by a State will
he reallocated as follows:

(a) Eligible recipients, EUD will malke
the funds avallable:

(1) To metropolitan cities and urban
counties in the State that were not al~
located funds under §576.3 because the
amount they would have been allocated
did not meebt the minimum recquire-
ment under §576.3(h)2)

(2) If funds remain. to county govern-
ments in the State other than urban
counties;

(3) Then, if funds remain, to metro-
politan cities and urban counties in the
State that wers allocated funds under
§676.3.

(b) Notification of auvailability. HUD
will notify eligible recipients of the
availability of the funds by a notifica-
tion letter or FEDERAL RBEGISTER noO-
tice, which will specify how the awards
of funds will be made.

(c) Application requirements, Within 46
days after the date of notification, the
eligible recipient must sabmit to HUD:

(1) A substantial amendment to its
approved consolidated plan in accord-
ance with 24 OFR part 91; or _

(2) If the eligible recipient does nob
have an approved consolidated plan, an
abhreviated consolidated plan that
meets the reguirements in the FBD-
ERAL REGISTER nobice or notification
letter from HUD. .

(d) Restrictions that apply to reallo-
cated amounts, The same requirements
that apply 6o grant funds allocated
under §676.3 apply Go grant funds re-
allocated under this section, '

$576.308 Territories.’

. (a) General, Grant funds returned by a
territory will be reallocated to other
territories, then if funds remain, to
States, :

() Allocation method. The funds will
be allocated as follows:

(1) For territories, the funds will be
allocated among the territories in di-
rect proportion with each territory's
share of the total population of all of
the eligible tervitories. I HUD deter-
mines that a territory failed to spend
its funds in accordance with BSG re-
quirements, then HUD may exclude the
territory ~from the allocation - of re-
allocation amounts ander this section.
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(2) Por States, the funds will be allo-
cated to each State in direct propor-
tion with each State's share of the
total amount of funds allocated to
States under §576.3,

(¢) Notification . of availability. HUD
will notify eligible reciplents of the
availahility of the fund by a letter or
FEDERAL REGISTER nobice, which will
specify how the awards of funds will he
madde,

i Application ceqgudrementy, Witisin 45
duys after the date of nobificabion, the
eligible vecipient must submit to HUD
a substantial amendment to its con-
solidated plan in aooordance with 24
CFR part 91.

(e) Restrictions that upply to reglio-
cated amounts. The same requirements
that apply to grant funds allocated
under §576.3 apply to grant funds re-
allocated under this section.

Subpart E—Program Requirements

§6576.400 Area-wide systems coordina-
tion requirements,

(a) Consultation with Continuums of
Care. The recipient must consult with
each Continuum of Care that serves the
recipient’s jurisdiction in determining
how to allocate ESG funds each pro-
gram year; developing the performance
sbandards for, and evaluating the out-
comes of, projects and activities as-
sisted Ly ESG funds; and developing
funding, policies, and procedures for
the administration and operation of
the HMIS, i

(h) Coordinution with other targeted
homeless services, The recipient and its
subrecipients must coordinate and in-
tegrate, to the maximum extent prac-
ticable, ESG-funded activities with
other programs targebed to homeless
people in the area covered by the Con-
tinuum of Care or area over which the
services are coordinate:d to provide a
slrategie, community-wide system to
prevent and end homelessness for that
aven, These programs include:

(1) Shelter Plus Care Program (24
CFR part 582);

(2) Supportive Housing Program (24
CI'R part 683);

(%) Yection 8 Moderate Rehabilitation
Program for Single Room Ocoupancy
Program for Homieless Individuals (24
CIR part 882);

24 CFR Ch. V (4~1-~12 Edlition)

(4) HUD—Veterans Affairs Supportive
Housing (HUD-VASH) (division X, title
II, Consolidated Appropriations Act,
2008, Pub. L. 110-161 (2007), 73 FR 26026
(May 6, 2008));

(6) Education for Homeless Children
and Youth Grants for State and Local
Activities (title VII-B of the McKin-
ney-Vento Homeless Assistance Act (42
17.8.0. 11431 et seq.)):

(8) Grants for she Benetit of Homeloss
cividuals isecbion 306 ol the Public
Health Services Act (42 U.S.C. 39()&&—
63);

() Healthoare 101' the Homelegs (42
CFR part blc);

(8) Programs {for Runaway and Home-
less Youbth (Runaway and Homeless
Youbth Ach (42 U.8.C. 6701 et seq.));

(9) Projects for Assistance in Transi-
tion from Homelessness {part C of title
V of the Public Health Service Act (42
U.8.C. 280cc-21 et seq.));

(10) Services in Supportive Housing
Grants (section 620A of the Public
Health Service Aot);

(11) Emergency Food and Shelter
Program (title III of the MacKinney-
Ventc Homeless Assistance Act (42
U.S.C. 11331 et seq.));

(12) Transitional Housing Assistance
Grants for Victims of Sexual Assault,
Domestic Violence, Dating Violence,

and Stalking Program (section 40299 of

the Violent Crime Control and Law En-
forcement Act (42 U,S8.C. 13975));

(13) Homeless Veterans Reintegration
Program (section 5taxl)) ol the Home-
less Veterans Comprehensive Asgsist-
ance Act (38 U.S3,C. 2021);

(14) Domiciliary Care for Homeless
Vebterans Program (36 U.8,C, 2043);

(16) VA Homeless Providers Grant
and Per Diem Program (38 CFR part
61);

(16) Bealth Care for Homeless Vet~
erans Program (38 U.S.C. 2031):

(17) Homeless Veterans Dental Fro-
gram (88 U.S8.C. 20062);

. {18) Supportive Services for Veberan
Pamilies Program (38 CI'R part 62); and

(19) Veteran Jusbice Outreach Initia-
tive (38 U.5.C, 2081).

(c) System and program coordination
with mainstréam resowrces, The recipient
and its subrecipients must coordinate
and integrate, to the maximum extent
procticable, ESG-lunded activities with
mainstream housing., health, social
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gervices, employment, education, and
youth programs for which families and
individuals at risk of homelessness and
homeless individuals and families may
be eligible. Exaniples of these programs
include: .

(1) Public housing prograns assisted
under section 9 of the U.S. Housing Act
of 1937 (42 U.8.0, 1437g) (24 CFR parts
906, 968, and 990);

(2) Housing programs receiving ten-
ant-hased or project-based assistance
under section 8 of the U.S. Housling Acti
of 1937 (42 U.S.C. 1437f) (respectively 24
CFR parts 902 and 983),

(3) Supportive Housing for Persons
with Disabilities (Section 811) (24 CFR~
part 891);

(4) HOME Investment Partnerships
Program (24 CFR part 92);

(6) Temporary Assistance for Needy
Families (TANI) (46 CFR parts 260-
266);

(6) Health Center Program (42 CFR
part 61e);

(7) State Children’s Health Insurance
Program (42 CFR part 467) !

(8) Head Start (46 CFR chapter XIII,
subchapter B);

(9) Mental Health and Substance
Abuse Blook Grants (46 CFR part 86);
and :

(10) Serviees funded under the Work-

force Investment Act (20 U.S8.C. 2801 et
seq.). :
(Q) Centralized or coordinated assess-
ment. Once the Continuum of Care lhas
developed a centralized assessiment sys-
tem. or a coordinated assessment sys-
tem in accordance with requirements
to be established by HUD. each BSG-
funded program ot project within the
Continuum: of Care's area must use
that assessment system, The recipient
and subrecipient must wark with the
Continuun of Care 6o ensure the
soreening, assessment and referral of
program participants are conaistent
with the wribten standards required by
paragraph (e) of bhis section., A vietim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated agsessment systemnt,

(e) Written standards for providing ES@
assistance. (1) If the reciplent is a met-
ropolitan city, urhan counby, or terri-
sory, the recipient must have written
standards for providing Emergency So-
lations Grant (ESGE) assistance and’

must consistently apply those stand-
ards for all program participants. The
reciplent must describe these standards
in its consolidated plan,

(2) If the recipient is a state:

(1) The recipient must astablish and
consistently apply, or require that its
subrecipients establish and consist-
ently apply. written standards for pro-
viding B8G assistance. If the written
atandards are established by the sub-
recipients. the recipient may recquire

" these written standards to be:

(A) Established for sach area covered
by a Continuum of Care or area over
wlich the services are coordinated and
followed by each subrecipient pro-
viding assistance in that aréa; or

(B) Established by each subrecipient
and appled consistently within the '
subrecipient's prograni. ’

(il) Written standards developed by
the state must be included in the
state's Consolidated Plan. If the writ-
ten standards are developed by its sub-
recipients, the recipient must desdribe -
its requirements for the establishment
and implementation of these standards
in the state’s Consolidated Plan,

(8) At a minimum bthese written
standards must include;

(1) Standard policies and procedures
for evaluating individuals' and fami-
les' -eligibility for assistance under
Emergency Solutions Grant (BSG);

(1) Standards for targeting and pro-
viding essential services related to
street outreach:

(i1i) Policies and procedures for ad-
mission, diversion, referral, and dis-
charge by emergenocy shellers asgsisted
under BSG, including standards regard-
ing length of stay, if any, and safe-
guards to meet the safety and shelter
needs of special populations, e.g., vic-
tims of domestic violence, dating vio-
lence, sexual assault, and stalking; and
individuals and families who have the
highest barriers to housing and are
likely to be homseless the longest:

(iv) Policies and procedures for as-
sessing, prioritizing, and reassessing
individualg’ and families' needs for es-

gential services related bto smergency

shelber;

(v) Policies and procedures for co-
ordination among emergency shelter
providers. essential services providers,
homelesshess prevention, and rapid re-
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housing assistance providers; other
homeless agsistance providers; and
mainstream service and housing pro-
viders (see §576.400(b) and (¢) for a list
of programs with which ESG-funded ac-
tivities must be coordinated and inte-
grated to the maximum extent prac-
ticable):

(vi) Policies and procedures for deter-
mining and prioritizing which eligible
manilies and individaoals will receive
QUNLEIESBLEES  prevention  assistonce

“and which eligible families and individ-

uals will receive rapid re-housing as-
sigtance,

(vil) Standards for determining what

percentage or amount of rent and utili-
ties costs each program participant
must pay while receiving homelessness
prevention or rapid re-housing assist-
ance;

(viil) Standards for determining how
long a particular program participant
will be provided with rental assistance
and whether and how the amount of
that assistance will be adjusted over
time; and

(ix) Standards for determining the
type, amount, and duration of housing
stahilization and/or relocation services
to provide to a program participant, in-

.cluding the limits, if any, on the home-

lessness prevention or rapid re-housing
agsistance that each program partici-
pant. may receive, such as the max-
imum amount of assistance, maximum
number of months the program partici-
pant receive assistance! or the max-
imum nwmber of times the program
participant may receive assistance,

(1) Participation in HMIS. The recipi-
ent must ensure that data on all per-
sons served and all activities assisted
under BSG are entered into the appli-
cable community-wide HMIS in the
area in which those persons and activi-

ties are located, or a comparable dabe-

base, in accordance with HUD's stand-
alds op participation, data collection,
and reporting under a local HMIS. If
the subrecipient is a victim service
provider or a legnl services provider, it
may use a comparable database that

- collects client-level data over time

(i.e., longitudinal data) and generates
unduplicated aggregabte reports bhased
on the data, Information entered into a
comparable datahase must not he en-

24 CFR Ch. V (4-1-12 Edition)

tered directly into 61‘ provided to an
HMIS,

§676,401 Evaluation of program par-
ticipant eligibility and needs,

(a) Eveluations. The recipient or its
subrecipient must conduct an initial’
evaluation to determine the eligibility
of each Individual or family's eligi-
bility tor BSG assistance and the
amomnt wd bypes of asgistance the in-
dvidusd or fmily aseds bo regain ota-
hility in permanent housing.” Thege
evaluations must be conducted in ac-
cordance with the centralized or co-
ordinated assessment requirements set
forth under §576.400(d) and the written
standards established under §576.400(e).

(b) Re-evaluations for homelessness pre-
vention and rapid re-housing assistance.
(1) The recipient or subrecipient must
re-avaluate the program participant's
eligibility and the types and amounts
of agsistance the program participant

needs not less than once every 3

months for program participants re-
ceiving homelessness prevention assist-
ance, and not less than once annually
for ~program participants recelving
rapid re-housing assistance, At a min-
imum, each re-evaluation of eligibiliby
must establish that:

(1) The program participant does not
have an annual income that exceeds 30
percent of median family income for
the aron, as determined by HUD; and

(il) The program participant lacks
sulficient resources and support net-
works necessary bto rebain housing
without ESG assistance,

(2) The recipient or subrecipient may
reguire each program participant re-
ceiving homelessness prevention or
rapid re-housing assistance to notify
the recipient or subrecipient regarding
changes in bthe program participant's
income or other circumstances (e.g.,
changes in lhousehold composition)
that affect the program participant's
need for assistance under ESG, When
notified of a relevant change, Lhe re-
cipient or subrecipient must re-evalu-
ate the program parvticipant's eligi-
biliby and the amount and bypes ol as-
sistance the program - participant
needs,

(¢) Annuwl income, When determining
the annual Income of an individwal or
family, the recipient or subrsciplent
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mnst use the standard for calculating
annual income under 24 CFR 5,609,

(d) Connecting program participants to
mainstream and otler resources. The re-
oipient and its subrecipients must as-
gist each program participant. as need-
ed, to obbtain:

(1) Appropriate supportive services,
inclnding assistance in obtaining per-
manent housing, medical health treab-
ment, mental health treatment, coun-
seling, supervision, and other services
essential for achieving independent Uy-
ing; and .

(2) Other Federal, State, local, and
private assistance available to assist
the program participant in obtaining
housing stability, including:

(i) Medicaid (42 CFR chapter IV, sub-
chapter C): .

(i) Supplemental Nutrition Assist-
anoe Program (7 CFR parts 271-283);

(1ii) Womnen, Infants and Children
(WIC) (7 CFR part 246);

(iv) Paderal-Stabe Unemployment In-
surance Program (20 CFR parts 601-603,
608, 609, 614617, 626, 640, 650), .

(v) Social Seourity Disability Insur-
ance (SSDI) (20 CFR part 404); ’

(vi) Supplemental Security Income
(SST) (20 CFR part 416);

(vil) Child and Adult Care Food Pro-
gram (42 U.8.C. 1766(6) (7 CFR part
228));

(viil) Other assistance available
under the programs listed in
§576.400(c). .

(e) Housing stabillty case management.
(1) While providing homelessness pre-
vention or rapid re-housing agsistance
to a program participant, the recipient
or subrecipient must:

(1) Require the program participant
to meet with a case manager not less
than once per month to assist the pro-
gram participant in ensuring long-ternm
housing stability: and

(i1) Develop a plan to assist the pro-
gram participant to retain permanent
housing after the BSG assistance ends,
taking into account all prelevant con-
siderations, such as the program par-
ticipant's current or _expected income
and .expenses: other public or private
assistance for which the program par-
ticipant will be aligible and likely to
receive: and the relative affordability
of available housing in the area.

2

3

(2) The recipient or subrecipient is
exempt from the recuirement under
paragraph (e)1)(1) of this section if the
Violence Against Women Act of 1994 (42
U.8.C. 13701 et seq.) or the Family Vio-

lence Prevention and Services Act (42

U.8.0. 10401 et seg.) prohibits that re-
cipient or subrecipient from making its
shelter or housing conditional on the
participant's acceptarnce of services.

§576.402 Terminating assistance.

(a) In general. If a program partici-
pant violates prograni requirements,
the recipient or subrecipient may ter-
minate the assistance in accordance
with a formal process established by
the recipient or subrecipient that rec-
ognizes the rights of individuals af-
facted, The recipient or subrecipient
must exercise judgment and examine
all extenuating circumstances in deter-
mining when violations warrant termi-
nation so that a program participant’s
assistance is terminated only in the
most severe cases,

(b) Program participants recefving rent-
al assistance or housing relocution and
stabillzation services. To terminate rent-
al assistance or housing relocation and
stabilization services to a program par-
ticipant, the reguired formal process,
at a minimum, must consist of:

(1) Written notice to the program
pariicipant containing a clear state-
ment of the reasons for termination;

(9) A review of the decision, in which
the program pearticipant is given the
opportunity to present written or oral
objections before a person other than
the person (or & subordinate of that
person) who made or approved the ter-
mination decision: and

(3) Prompt written notice of the final

decision to the program participant,

(o) Ability to provide further ussistance.
Termination under this section does
not Lar the recipient or subrecipient
from providing further assistance at a
later date to the same family or indi-
vidual.

§$676.408 Shelter and housing stand-
ards.

(a) Lead-based paint remediation and
disclosure. The Lead-Based Paint Poi-
soning Prevention Ach (42 U.8.C. 4821—
4846), the Residential Lead-Based Painb
Hazard Reduction Act of 1992 42 U,8.C,

9
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4851-4866), and implementing regula-
tions in 24 CFR part 86, subparts A, B,
H, J, XK, M, and R apply to all shelters
assisted under ESG program and all
housing occupied by program partici-
pants,

(b) Mindmum standards for emergency
shelters, Any bhuilding for which Emer-
gency Solutions Grant (ESG) funds are
used for conversion, major vehabilita-
sivg, or other renovation, must meef,
shike or locud government safeby and
sunitation standards, as applivable, and
the following minimum safeby, sanita-
tion, and privacy standards. Any emer-
gency shelter that receives assistance
for shelter opserations must also meet
the following minimum safety, sanita-
tion, and privacy standards. The recipi-
ent may also establish standards that
exceed or add to fhese minimuwm stand-
ards,

(1) Structure and materials, The shel-
ber building must be structurally sound
to protect residents from the elements
and not pose any threat to health and
safety of the residentis. Any renovation
(inclnding major rehabilitation and
convergion) carried out with ESG as-
sistance must use Hnergy Star and
WaterSense products and appliances.

(2) Access, The shelter must be acces-
sible in accordance with Section 504 of
the Rehabilitation Act (29 U.8.C, 794)
and implementing regulations at 24
CIR part 8; the Fair Housing Act (42
U.S.C. 8601 et seq.) and implementing
reguiations at 24 CEFR patrt 100: and
Title I1 of the Americans with Disabil-
ities Ach (42 U.S.C. 12181 ¢t seq.) and 28
CFR part 35; where applicable.

(3) Space und security, Bxcepl where
the shelter is Intended for day use
only, the shelter must provide each
program participant in the shelter with
an acceptable place to sleep and ade-
quate space and security for them-
selves and their belongings.

(4) Interior afr quality, Bach room or
space within the shelter must have a
nataral or mechanical means ol ven-
tilatlon, The interior alr must be free
of pollutants at a level that might
threaten or harm the health of vesi-
dents.

6y Water supply. The shelter’s water
supply must be free of contaminalion,

(6) Sunitary facilities, Bach program
participant in the shelter must have

24 CFR Ch, V (4-1-12 Ediition)

access to sanitary facilities that arve in
proper operating condition, are private,
and are adequate for personal cleanli-
ness and the disposal of human waste.

(7 Thermaul environment, The shelter
must have any necessary heating/cool-
ing facilities in proper operating condi-
tiom.

(8) Nhwnination and electricity. The
shelter must have adequate natural or
artiticial illumination to permit nor-
md  idoor activities  and  support
health and safety, There must be suffi-
cient electrical sources to permit the
safe use of electrical appliances in the
shelter.

(9) Food preparation. Food prepala-
tion areas, il any, must contain suit-
able space and equipment to store, pre-
pare, and serve food in a safe and sani-
tary manner,

(10) Sanitary conditions. The shelter
must he maintained in a sanitary con-
dition, .

(11) Fire safety. There must be ab
least one working smoke detector in
each occupied unit of the shelter,
Where possible, smoke detectors must
be located near sleeping areas, The fire
alarm system must be designed for
hearing-impaired residents. All public
areas of the ghelter must have at least
one working smoke detector, There
must also be a second means of exiting
the building in the event of fire or
other emergency.

() Minimum standurds for permanent
housing, The recipient or subrecipient
cannob use ESG funds to help a pro-
‘gram participant remain or move into
housing that does not meet the min-
imum habitability standards provided
in this paragraph (¢), The recipient
may also estublish standards that ex-
ceed or add bto these minimum stand-
ards,

(1) Structure and malerials, The stane-
tures must be structurally sound bo
protect vesidents {rom1 the elements
and not pose any threat to the healbh
and safeby of the residents.

(2) Space and security. Bach resident
must be provided ade¢uabe space and
security for bthemselves and their be-
longings, Bnch resident must be pro-
vided an acceptable place to sleep.

(3) Interior qir quality. Each room or
space muast have a nabural or mechan-
iea] means of ventilation, The interior
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ailr must be free of pollutants at a level
that might Gthreaten or harm the
health of residents. .

(4) Water supply. The waber supply
must be free from contamination,

(5) Sanitary facilities, Residents musb
have access to sufficient sanitary fa-
cilities that are in proper operating
condition, are private, and are ade-
gquate for personal cleanliness and the
disposal of human waste,

(6) Thermal environment. The housing
must have any necessary heating’cool-
ing facilities in proper operating condi~
tion.,

(1) Ihwminetion and  electricity. The
structure. must have adequate natural
or artificial illumination to permit
normal incdoor activities and support
health and safety. There must be suffi-
cient electrical sources to permit the
gafe use of electrical appliances in the
structurs.

(8) Food preparation, All food prepara-
tion areas must contain suitable space
and equipment to store, prepare, and
gserve food in a safe and sanitary man-
ner.

(9) Sanitary conditions, The housing
must be maintained in a sanitary con-
dition,

(10) Fire sufety. (1) There must be a
second means of exiting the bullding in
the event of fire or other emergency.

(11) Bach unit must include at least
one battery-operated or hard-wired
amole deteactor. in proper working con-
dition. on each occupled level of the
anit. Smolce detectors must he located,
to the extent practicable, in a hallway
adjacent ‘to a bedroom. If the unit is
ocoupied by hearing impaired persons.
gmoke deteotors must have an alarm
system designed for hearing-tmpaired
persons in each bedroom occupied hy a
hearing-impsaired person,

(iil) The public areas of all housing
must bhe equipped with a sufficient
nuniber. but not less than one for each
area, of battery-operated or hard-wired
smolke detectors. Public areas include.
but are not limited to. laundry rooms,
community rooms, day care ocenters.
hallways, stairwells..and other com-
mon areas.

§676.404 Conflicts of interest,

(o) Organizational conjlicts of Interest,
The provision of any type or amount of

ESG assistance may not he conditioned
on an individual’s or family's accept-
ance or occupancy of emergency shel-
ter or housing owned by the recipient,
the- subrecipient, or a parent or sub-
sidlary of the subrecipient. No sub-
recipient may, with respect to individ-
wals or families ocoupying housing
owned by the subrecipient. or any par-
ent or subsidiary of the subrecipient,
carry out the initial evaluation re-

quired under §576.401 or administer

homelessness Dprevention assistance
under §576.103.

(b} Indfvidual conflicts of interest. For
the procurement of goods and services,
the reciplent and 1ts subreciplents
must comply with the codes of conduct
and conflict of interest requirements
under 24 CFR 856.36 (for governments)
and 24 CFR 84.42 (for private nonprofit
organizations), For all other trans-
actions and activities, the following re-
strictions apply:

(1) Conflicts prohibited. No person de-
seribed in paragraph (b)2) of this sec-
tion who exercises or has exercised any
funiotions or responsibilities with ve-
spect to activities assisted under the
ESG program, or who is in a position
to participate in a decision-malking
process or gain inside information with
regard to activities assisted under the
programn, may obbtain a financial inter-
‘est or beneflt from an assisted activity:
have a financial interest in any con-
tract. subcontract, or agreement with
respect to an assisted activity: or have
g financial interest in the proceeds de~
rived from an assisted activity, either
for him or herself or for those with
whom he or ghe has family or business
ties, during his or her tenure or during
the one-year period following his or her
tenure.

(2) Persons covered, The conflict-of-
interest provisions of paragraph (h)1)
of this section apply to ahy person who
is an employee, agent, consultant, offl-
cer, or elected or appointed official of
the recipient or its subrecipients:

(3) Exceptions, Upon the: written re-
quest of the recipient, HUD may grant
an exception to the provisions of this

subsection on a case-hy-case hasis, bal-"

ing into account the cumulative effects
of the criteria in paragraph (h3)(11) of
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this section, provided that the recipi-
ent has sabtisfactorily met the thresh-
old requirements of paragraph (D)(3)(1)
of this section.

(1) Threshold requirements. HUD will
consider an exception only after the re-
cipient has provided the t‘ollowmg doc-
umentation:

(A} If the recipient or subrecipient ig
(1 eprarnment, disclogure of thie noature
ol the vonflict, accompraied by an ag-
Aurace thot chere has been public dis-
olosure of the contlict and a descrip-
tion of how the public disclosure was
made; and

(B) An opinion of the reciplent’s at-
torney that the interest for which the
exception is sought would not violate -
state or local law.

(i1) Factors to be considered for excep-
tions, In determining whether to grant
a requested exception after the recipi-
enl has satisfactorily met the thresh-
old requirements under paragraph
(b)(B)i) of this section, HUD must con-
clude that the exception will serve to

further the purposes of the BSG pro-

gram and the effective and efficient ad-
ministration of the recipient’s or sub-
recipient’s program or projéct, taking
into account the cumulative effect of
the following factors, as applicable:

(A) Whether the exception would pro-
vide a significant cost benefit or an es-
sentinl degree of expertise to the pro-
gram or project that would obtherwise

“not he available:

(B) Whethier an opportunity was pro-
vided for open compebitive bidding ov
negotiation:

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities or the decision-making
process with respect to the specific ac-
tivity in question;

(D) Whebher the interest or benefit
was present before the affected person
was in the position described in para-
graph (b)1) of this sechion:

(I) Whether undue hardship results
to the reciplent, the subreciplent, or
the person alfected, when welghed
against the public interest served by
avolding the prohibited conllict; and

(I"y Any other relevant consider-
ations.

te) Contractors. All contractors of the
vecipient or subrecipient must comply

24 CFR Ch. V (4-1-12 Edlition)

with the same requirements that apply
to subrecipients under this section.

§576.406 Homeless participation.

(a) Unless the recipient Is a State,
the recipient must provide for the par-
ticipation of not less than one home-
less individual or formerly homeless
individual on the board of directors or
other equivalent policy-making entity
of the vecipient. to the extent that the
encicy vonsiders and malkes policies
and decisions regarding any facilities,
services, or other assigstance that re-
celve tunding under Emergency Solu-
tions Grant (BSG).

(by I’ the recipient is unable to meeb
requirement under paragraph (a), it
must instead develop and implement a
plan to consult with homeless or for-
merly homeless individuals in consid-
éring and making policies and deci-
sions regarding any facilities, services,
or other assistance that receive fund-
ing under Bmergency Solutions Grant
(BSG). The plan must be included in
the annual action plan l*equired under
24 CFR 91.220,

(¢) To the maximum extent prac-
ticable, the recipient or subrecipient
must involve homeless individuals and
families in constructing, renovating,
maintaining, and operating f{acilities
assisted under ESG, in providing serv-
ices assisted under BSG, and in pro-
viding services for occupants of facili-
ties agsisted under BSG, This involve-
ment may include emplovmcnb oy vol-
anteer su‘viceb

§576.406 F aith-bused activities,

(a) Organizations that ave religious
or [aith-based are eligible, on the same
basis as any other orgonization, to re-
ceive BSG funds. Neither the Federal
CGovernment nor a State or local gov-
ernment receiving funds under BSG
shall discriminate against an organizn-
tion on the basis of the organization's
religious character or affiliation,

(b} Organizabtions that are dlrectly
funded under bthe ESG program may
not engage in inhevently veligious ac-
tivities. such as worship, religlous in-
struction, or proselytization as part of
the programs or services funded under
BSG. If an organization conduets these
aclivities, the acbivities must be ol-
fered separntely, in time or location,
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from the programs or services funded
under BSG, and participation must be
voluttary for program participaints,

(c) Any religious organization that
receives WSG funds retains its inde-
pendencé from Federal, State, and
Jocal governments, and may continue
to carry out its mission, including the
definition. practice, and expression of
its religious beliefs, provided that the
religious organization does not use di-
rect ESG funds to support any inher-
ently religious activities, such as wor-
ship, religious iunsbtruction, or pros-
elytization, Among other things, faith-
based organizations may use space in
their facilities to provide EBSG-funded
gervices, without removing: religious
art, icons, scriptures, or other religious
symbolg, In addition, an BSG-funded

- peligious organization retains its au-

thority over its inbernal governance,
and the organization may retain reli-
gious terms in its organization’s name,
gelect 1ts board members on a religious
basis, and include religious references
in its organization's mission state-
ments and other goveraning documents.

() An organization thab receives
BSG funds shall not, in providing ESG
assistance, discriminate against a pro-
gram participant or prospective pro-
gram participant on the basis of reli~
gion or religious belief,

(8) ESG funds may not be used for
the rehabilitation of structures to the
extent that those structures are used
for inherently religious activities. So-
lutions ESG funds may be used for the
rehabilitation of structures only to the
extent that those structures are used
for conducting eligible activities under
the ESC program, Where a structure is
used for both eligible -and inherently
religions activibies, BSG funds may not
exceed the cost of those portions of the
rehabilitation that are attributable to
eligible acbivities in accordance with
the cost accounting requirements ap-
plicable to ESG funds. Sanctuaries,
chapels, or other rooms that an BSd-
funded religious congregation uses as
its principal place of worship, however,
are ineligible for funded improvements
under the program. Dispositlon of real
property aftier the term of the grant, or
any change in use of the property dur-

ing the term of the grant. is subjsct to

governmen t-wide regulations gov-

erning real property disposition (see 24
CFR parts 84 and 85),

() If the recipient or a subrecipient
that is o local government voluntarily
contributes its own funds bo supple-
ment federally funded activities, the
recipient or subrecipient has the option
to segregate the Federal funds or coim~
mingle them, However, if the funds are
commingled. this section applies bo all
of the commingled funds.

§576,407 Other Federal requirements.

(a) General, The requirements in 24
OFR part 5, subpart A are applicable,
including the nondisorimination and
squal opportunity requirements at 24
CFR 5.106(a), Section 3 of the Housing
and Urban Development Act of 1968, 12
U.8.0. 1701u, and implementing regula~
tions at 24 CPR part 186 apply, except
that homeless individuals have priority
over other Section 8 residents in ac-
cordance with §676.405(c).

(b) Affirmative outreach, The recipient
or subrecipient must malke known that
use of the facilities, assistance, and
services are available to all on a non-
diseriminatory basis. If it is unlikely
that the procedures that the recipient
or subreciplent intends to use to male
known the availability of the facilities,
assistance, and services will to reach
persons of any barticular race, color,
religion. sex, age, national origin, fa-
milial status, or disability who may
qualify for those facilities and services,
the recipient or subrecipient must es-
tablish additional procedures that en-
sure that those persons are made aware
of the facilities, assistance, and serv- .
lces. The recipient and its subrecipi-
ents must take appropriate steps to en-
sure effective communication with per-
sons with disabilities including, but
not Hmited to, adopting procedures
that will make available to Interested
persons information concerning the lo-
catlon of assistance, services, and fa-
cilities thab are accessible to persons
with disahilities, Consistent with Title
VI and Bxecubive Order 13166, recipi-
ents and subrecipients are also re-
quired bo take reasonable steps to en-
sure meaningful access bto programs
and activities for limited English pro-
ficlency (LEP) porsons.

(c) Uniform Administrative Require-
ments. The requirements of 24 CFR part

243

------------




§576.408

.85 apply bto the recipient and subrecipi-

ents that are units of general purpose
local government, except that 24 CFR
85.24 and 86.42 do not apply, and pro-
gram income ig to be used as match
under 24 CTR 8525(g). The require-
ments of 24 CFR part 84 apply to sub-
recipients that are private nonprofit
organizations, except that 24 CFR 84.23
andd 84,39 o not apply. and progrem in-
come s 6o be used ag the nonfederal
shre wnder 24 UIPR 84.24(L), These ey~
alations include allowable costs and
non-Federal andit requirements,

() Environmental review responsibil-
jties. (1) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50, The recipi-
ent shall supply all available, relevant
information necessary for HUD to per-
form for sach property any environ-
mental review required by 24 CFR part
50, The reciplent also shall carry out
mitigating measures required by HUD
or select alternate eligible property.
HUD may sliminate {rom consideration
any application that would require an
Environmental Impact Statement
(EIS).

(2) The reciplent or subrecipient, or
any contractor of the recipient or sub-
recipient, may nobt acquire, rehabili-
tate. convert, lease, repair, dispose of,
demolish, or construct property for a
project under this part, or commit or
expend HUD or local funds for eligible
activities under this part, wntil HUD
has performed an environmental review
under 24 CFR part 50 and the recipient
_ has received HUD approval of the prop-
erty.

(e) Davis-Bacon Act, The provisions of
vhe Davis-Bacon Act (40 U.8.C. 276a to
276a~5) do not apply to the TSG pro-
gram. .

() Procurement of Recovered Muteriuls,
The recipient and its contractors must
comply with Section 6002 of the Solid
Waste Disposal Act, as amended by the
Roesource Comnservabion and Recovery
Act, The requirements of Section 6002
include procuring only ltems des-
ignated in guidelines of the Environ-
moental Protection Agency (BPA) at 40
CIFR part 247 thot contain the highest
percentage of recovered materials prac-
ticable, consistent with maintalning a
satisfactory level of compebition,
where the purchase price of the item

24 CFR Ch. V (4-1-12 Ediition)

exceeds $10,000 or the value of the
gquantity acquired by the preceding fis-
cal year exceeded $10,000; procuring
solid waste management services in a
manner that maximizes energy and re-
source recovery; and establishing an af-
firmative procurement program for
procurement of recoversd matberials
identified in the EPA guidelines.

§576.:08  Displacement, veloeation, and

- aeyuisition, :

(a) Minimizing displacement, Con-
sistent with the other goals and chjec-
tives of Emergency Solutions Grant
(BS@), the recipient and its subrecipi-
ents must assure that they have taken
all reasonable steps to minimize the
displacement of persons (families, indi-
viduals, businesses, nonprofit organiza-
tions, and farms) as a result of a
project agsisted under Bmergency Solu-
tions Grant (ESG).

(b) Temporary relocation not permitted.
No tenant-ocoupant of housing (a
dwelling unit) that is converted into an
emergency shelter may be required to
relocate temporarily for a project as-
gisted with BSG funds, or be required
to move to another unit in the same
puilding/complex. When a tenant
moves for a project agsisted with ESG
funds under conditions that trigger the
Uniform Relocation Assistance and
Roeal Property Acquisition Policies Act
of 1970 (URA), 42 U.S,C. 4601-4666, as de-
seribed in paragraph (c) of this section,
the tenant should he treabed as psrma-
nently displaced and offered relocation
aspistonce and payments consistent
with that paragraph.

(¢) Relocation assistance for displaced
persons. (1) I generel. A displaced per-
son (defined in paragraph (c)2) of this
section) must be provided relocation
assistance at the levels described in,
and {n accordanoe with, the URA and 49
CFR part 24. A displaced person must
bhe advised of his or her rights under
the Falr Housing Act (42 U.B.C. 3601 ¢!
seq.), Whenever possible, minority per-
sons shall be given reasonable opportu-
nitles to relocate bto comparable and
suitable decent, safe, and sanitary ve-
placement dwellings, not located in an
area of minority concentration, bthat
are within their financial means. This
policy, however, does not require pro-
viding a person o larger payment than
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is necessary to enable a person to relo-
cate to a . comparable replacement
dwelling. (See " 49 CI'R
24,205(c)2) (I XD).) As required by Sec-
tion 504 of the Relhabilitation Act (29
U.8.0, 194) and 49 CFR part 24, replace-
ment dwellings must also contain the
accessibility features needed by dis-
placed persons with disabilities,

(2) Displaced Person. (1) For purposes
of paragraph (¢) of this section. tho
term ‘'displaced person’ means any
person (family, individual, bHusiness,
nonprofit organization, or farm, includ-
ing any corporation, partnership, or as-
sociation) that moves from real prop-
erty, or moves personal property from
real property, permanently, as a direct
result of acquisition, rehabilitation, or
demolition for a project assisted under
the ESG program, This includes any
permanent, involuntary move for an
agsisted project, including any perma-
nent move from the real property that
is made;

(A) After the owner (or person in con-
trol of the site) issues a notice to move
permanently from the property or re-
fuses to renew an expliring lease, if the
move ccceurs on or after:

(I) The date of the submission by the
reciplient (or subrecipient, as applica-
ble) of an application for assistance to
HUD (or the recipient, as applicable)
that is later approved and funded if the
reciplent (or subrecipient, as applica-
hle) has site control as evidenced by a
desd, sales contract. or option contract
to acquire the property; or

(II) The date on which the recipient
(or subrecipient, as applicable) selects
the applicable site, if the recipient (or
subrecipient, as applicable) does nob
have site control at the time of the ap-
plication, provided that the recipient
(or subrecipient, as applicable) eventu-
ally obtains control over the site;

(B) Before the date described in para-
graph (¢)2)1)(A) of this section, if the
recipient or HUD determines that the
displacement resulted directly from ac-
quisition, rehabilitation, or demolition
for the project: or

(C) By a-tenant-occupant of a dwell-
ing unit and the tenant moves after
execution. of the agreement covering
the acquisition, rehabilitation, or dem-
olition of the property for the project,

“(il) Notwibhstanding paragraph
(c)(2)(1) of this section, a person does -
not qualify as a displaced person if

(A) The person hag been evicted for
ocause hased upon a serious or repeated
violation of the terms and conditions
of the lease or occupancy agreément,
violation of applicable Federal, State
or local law. or other good cause: and
the recipient determines that the evic-
tion was not undertaken for the pur-
pose of evading the obligation to pro-
vide relocation assistance,

(B) The person moved into the prop-
erty after the submission of the appli-
catlon but, before signing a lease and
commencing occupancy, was provided
written notice of the project, its pos-
sible impact on the person (eg., the
person may be displaced), and the fact
that the person would not gualify as a
“displaced person’ (or for any assist-
ance under this section) as a result of
the project;

(0) The person is ineligible under 49
CFR 24.2(a)(9)(11); or

(D) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project,

(i11) The recipient or subrecipient
may, at any time, request that HUD to
determine whether a displacement is or
would be covered by this rule.

(3) Initiation of negotiations. For pur-
poses of determining the btype of re-
placement housing payment assistance
to be provided to a displaced person
pursuant to.this section:

(1) If the displacement is the direct
result of privately undertalken rehabili-
tation, demolition, or acquisition of
the real property, ‘‘initiation of nego-
tiatlong' means the execubion of the
agreement between the recipient and
the subreciplent or the agreement be-
tween bthe recipient (or subrecipient, as
applicable) and the perscu owning or
controlling the property;

(i1) If site control is only evidenced
by an option contract to acquire the
property, the ‘initiation of negotia-
tions'' does not become effective until
the exscution of a written agreement
that creates a legally enforceable com-
mitment to proceed with the purchase,
guch as a sales contract.

() Real property acquisition require-
nments. The accuisition of veal property,
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whether funded privately or publioly,
for a project assisted with Emergency
Solutions Grant (BSA) funds is subject
to the URA and Federal government-
wide regulations at 49 CFR part 24, sub-
part B.

(8) dppeals. A person who disagrees
with the recipient's (or subrecipient’s,
if applicable) determination concerning
whather the person gualifies as a dis-
ploced person, or the amount of reloca-
sion assishanos for which the parson
may he eligible, may tile a written ap-
peal of that determination with the re-
cipient under 49 CFR 24.10. A low-in-
come person who digagrees with the re-
ciplent’s determination may submit a
written request for review of that de-
termination by the 'me opriate HUD
tield ottice.

Subpart F-—Grcmf Administration

§$5676.500 Recordkeeping and reporting
requirements,

(a) In general. The recipient must
have policies and procedures to ensure
the requirements of this part are met.
The policies and procedures must be es-
tablished in writing and implemented
by the reciplent and its subrecipients
to ensure that EBSG funds are used in
accordance with the requirements. In
addition, sufficlent records must be es-
tablished and maintained to enable the
recipient and HUD to determine wheth-
er BSG requirements are heing met,

(by Homeless status. The  recipient
must maintain and follow written in-
take procedures to ensure compliance
with the homeless delinition in §676.2.
The procedures must require docu-
mantation at intake of the evidence re-
1ed upon Lo establish and verify homs-
less stabus, The procedures must estab-
lish the order of priority for obtaining
svidence as third-party documentation
first. Intalke worker ohservalbions sec-
ond, and certification from the person
seeking assistance third, However. lack
of third-party documentation must not
prevent an individual or famlly [(rom
being immediately admitted to emer-

" genoy shelter, recelving strect out-

reach services, or being immediately
admitted Lo shelter or receiving serv-
ices provided by a viotim service pro-
vider. Records contained in an HMIS or
compnrable database used by viebim

24 CFR Ch. V (4-1-12 Editlon)

service or legal service providers are
acceptable evidence of third-party doc-
umentation and intake worker ohser-
vations if the HMIS retains an
auditable history of all entries, includ-
ing the person who entered the data,
the date of entry, and the change
made: and if the HMIS prevents over-
rides or changes of the dates on which
enkries are made.

(1; Ir the individual or family quali-
Mes ae Lomeless under paragraph (uiy
or (i) of the homeless detinition in
§676.2, acceptable evidence includes a

written observation by an oufreach
worker of the condibtions where the in-
dividual or family was living, a written
referral by another housing or service
provider, or a certification by the indi-
vidual or head of household seeking as-
sistanoce.

(2) I the 1nd1vidua,1 qualities as
homeless under paragraph (1)(1il) of the
homeless definition in §676.2, because
he or ghe resided in an emergency shel-
tor or place not meant for human habi-
tation and is exiting an institution
where he or she resided for 90 days or
less, acoeptable evidence includes the
evidence described in paragraph (b)(1)
of this section and one of the following:

(1) Discharge paperwork or a written
or oral referral from a social worker,
case manager, or other appropriate of-
ficial of the institubion, stating the be-
ginning and end dates of the timse re-
siding in the Institution. All oral state-
ments must be 1‘6001'ded hy the intake
worker; or

(i) Where the evidencc in paragraph
(h)2)1) of this section is not obtain-
ahle, a written record of the intake
worker's due diligence in attempting to
obtain the evidence described in para-
graph ()(2)(1) and a certification by
the individunl seeking assistance that
states he or she is exiting or has just
exited an lnstitution where he or she
resided for 90 days or less.

(3) I the individual or family quall-
fies as homeless under paragraph (2) of
the homeless definition in §676.2, be-
cause the individual or family will im-
minently lose their housing, the evi- -
dence must include:

(1)(A) A court order resulting from an
eviction action that requires the indi-
vidual or tamily to leave bheir resi-
dence within 14 days after the date of
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their application for homeless assist-
ance; or the equivalent notice under
applicable state law, a Notice to Quit, -
or a Notice to Terminate issued ander
state law,; :

(B) PFor individuals and families
whose primary nighttime residencs is a
hotel or motel room not paid for by
charitable organizations or federal,
state, or local government programs
for low-income individuals. evidence
that the individual or family lacks the
pesources necessary to reside there for
more than 14 days after the date of ap-
plication for homeless assistance; or

() An oral statement by the indi-
vidual or head of household that the
owner or renter of the housing in which
they currently reside will not allow
them to stay for more than 14 days
after the date of application for home-
less assistance., The intake worker
must record the statement and certify
that 1t was found credible. To be found
credible, the oral statement must ei-
ther: (I) be verified by the owner or
renter of the housing in whioh the indi-
vidual or family resides at the time of
application for homeless assistance and
documented by a written certification
by the owner ox renter or by the intale
worker's recording of the owner or
renter’s oral statement; or (II) if the
intalke worker is unable to contact the
owner or renter, be documented hy a
written certification by the intake
worlker of his or her due diligence in at-
tempting to obtain the owner or rent-
or's verification and the written cer-
tification by the individual or head of
household seeking assistance that his
or ler statement was true and com-
plete; .

'(i1) Certification by the individual or
head of household that no subseguent
residence has been identified; and

(1ii) Certification or other written
documentation that the individual or
family lacks the resources and support
networks needed to obtain other per-
manent housing,

(4) If the Individual or famlly quali-
fies as homeless under paragraph (3) of
the homeless definition in §676.2, he-
cause the individual or family does not
otherwise qualify as homeless. under
the homeless definition but is an unac-
companied youth under 256 years of age,
or homeless family with one or more

§576.500

children or youth, and is defined as
homeless under another Federal stat-
ute or section 725(2) of the MeKinney-
Vento Homeless Assistance Aot (42
U.8.C, 11434a(2)), the evidence must in-
clude:

(i) For paragraph (3)1) of the home-
less definition in §576.2, certification of
homeless status by the local private
nonprofit organization or state or local
governmental entity responsible for
administering assistance under the
Runaway and Homeless Youth Act (42
U.S.C, 5701 et seq.), the Head Start Act
(42 U.S.C. 9831 et seq.), subtitle N of the
Violence Against Women Act of 1994 (42
U.8.0, 14043e et seq.), section 330 of the
Public Health Service Act (42 U.8.C,
254Db), the Food and Nubrition Act of
2008 (7 U,8.0. 2011 et seq.), section 17 of
the Ohild Nutrition Act of 1966 (42
17.8.C. 1786), or subtitle B of title VII of
the McKinney-Vento Homeless Assist-
ance Aot (42 U.8.0C. 11431 et seq.), as ap-
plicable;

(i1) For paragraph (8)(i1) of the home-
less definition in §676.2, referral by a
housing or service provider, written oh-
gervation by an outreach worker, or
certification by the homeless indi-
vidual or head of household seeking as-
sistance;

(1ii) For paragraph (3)(iil) of the
homeless definition in §676.2, certifi-
cation by the individual or head of
household and any available supporing
documentation that the individual or
family moved two or more times dur-
ing the 60-day period immediately pre-
ceding the date of application for
homeless ‘assistance, including: re-
corded statements or records obtained
from each owner or renter of housing,
provider of shelter or housing, or social
worker, case worker, or other appro-
priate official of a hospital or institu-
tion in which the individual or family
resided: or, where these statements or
records are unohtainable, a written
record of the intalke worler's due dili-
gence in attempbing bto obtain these
statements or records, Where a move
was due bo the individual or family
fleeing domestioc violence, dating vio-
lence, sexual assault. or stalking, then
the intake worker may albernatively
obtain a written certification from the
individual or head of household seeking
assistance that they were tleeing bthat
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situation and that they resided at that
address; and

(lv) For paragraph 3)iv) of the
homeless definition in §676.2, written
diagnosis from a professional who is 1i-
censed by the state to diagnose and
treat that condition (or intake staff-re-
corded ohservabion of disability that
within 45 days of date of the applica-~
Kion for assistance is confirmed by a
meolessionol who is lHeeused by the
i b0 diagnose and breat thak condi-
tion); employment records; department
of corrections  records; literacy,
English proficiency tests; or other rea-

_sonable documentation of the condi-

tions re¢uired under paragraph (3)(iv)
of the homeless definition,

(5) If the individual or family quali-
fies under paragraph (4) of the home-
less detinition in §576.2, because the in-
dividual or family is fleeing domestic
violenee, dabing violence, sexual as-

. sault, stalking, or other dangerous or
life-threatening conditions related to.

violence, then acceptable evidence in-
cludes an oral statement by the indi-
vidual or head of household seeking as-
sistance that they are flesing that situ-
ation, that no subsequent residence has
been identified and that they lack the
resources or support networks., e.g.,
family, {riends, faith-based or other so-
oial networks, needed to obtain other
housing, If the individual or family is
receiving shelter or services provided
by a victim service provider, the oral
stubement must be documented by ei-
vher a certification by bhe individual or
head of household; or a certification by
the intake worker. Otherwise, the oral
stabement that the individual or head
ol hougehold seeking assistance has not
idenbified a subsequent residence and
lacks the resources or support net-
works, e.g., family, friends, [aith-based
or obher social nebworks, needed to ob-
tain housing must be documented by a
certitication by the individual or head
of household that the oral statement is
true and complete, and, where the safe-
ty of the individual or family would
not be jeopardized, the domestic vio-
lence, dating violence, sexual assault,
stolling, or other dangerous or lile-

threatening condition must be verilied

hy a written observation by the intake
worker or a written relerral by a hous-
ing or service provider, social worker,

24 CFR Ch. V (4-1-12 Ediition)

legal assistance provider, health-care
provider, law enforcement agency,
legal assistence provider, pastoral
counselor, or any other organization
from whom the individual or head of
household has sought assistance for do-

mestic violence, dating violence, sex-

ual assault, or stalking. The written
referral or observation need only in-
clude the minimwm amount of infor-
mabion necessary to document that the
individual or Lwnily is tleeing, or at-
tempting to flee domestic violence,
dabing violence, sexual assault, and
gtalking. .

(¢) At risk of homelessness status, For
sach individual or family who receives
Emergency Solutions Grant (BESG)
homelessness preventlon assistance,
the records must include the evidence
relied upon Lo establish and verify the
individual or family’s ‘‘at rigk of horne-
lessness' status. This evidence must
include an intake and certification
form that meets HUD specifications
and is completed by the recipient or
subrecipient, The evidence must also
include:

(1) If the program participant meets
the criteria under paragraph (1) of the
vat risk of homelessness” definition in
§5676.2:

(1) The documentation specified

“under this section for determining an-

nual income:

(1) The program participant’s certifi-
cation on a form specifisd by HUD that
the program participant has insufti-
clent financinl resources and support
networks; e.g., family, friends, faith-
based or other social networks, imme-
diately available to abbain housing sta-
bility and meets one or more of the
conditions under paragraph (1)1ii) of
the definition of “ab risk of homeless-
ness" in §676.2; .

(111) The most reliable evidence avall-
able to show that the program partici-
pant does not have sufficient resources
or support networks, eg. lamily,

- friends, Iaith-based or other soclal net-

works, immediately available to pre-
vent them [rom moving to an emer-
genoy shelter or another place de-
seribed in paragraph (1) of the '""home-
less” definition. Acceptable evidence
includes: '
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(A) Source documents (e.g., notice of

,termhmbion from employment, unem-
‘ployment compensation statement,

bank statement, health-care bill show-
ing arrears, ubility bill showing ar-
rears);

(B) To the extent thal source doou-
ments are unobtainable, a written
statement by the relevant third party
(e.g., former employer, public adminis-
trator, relative) or the written cevtifi-

‘cation by the recipient's or subrecipi-

ent's intake staff of the = oral
verification by the relevant third party
that the applicant meets one or both of
the criteria under paragraph (1)(il1) of
the definition of *at risk of homeless-
ness’ in §576.2; or

*(0) To the extent that source docu-~
ments and third-party verification are
unobtainable, a written statement by
the recipient’s or subrecipient's intale
staff describing the efforts talken to ob-

 tain the required evidence,; and

(iv) The most reliable evidenoce avall-
able to show that the program partici-
pant meets one or’ more of the condi-
tions under paragraph (1)(iil) of the
definition of “ab risk of homelesshess”
in §676.2. Acceptable evidence includss:

(A) Source documents that evidence
one or more of the conditions under
paragraph (1)(1i1) of the definition (e.g.,
sviction notice, notice of termination
from employment, bank atatement);

(BY To the extent that source docu-
ments are unobtainable, a written
statement by the relevant third party
(e.g., former employer, owner, primary
leaseholder. public  administrator,
hotel or motel manager) or the written
certification by the recipient's or sub-

recipient's intake staff of the oral.

verification by the relevant third party
that the applicant meets one or more
of the criteria under paragraph (L)(ii)
of the definition of “at risk of home-
lessness’; or

(0) To the extent thabt source doou-
ments and third-party verification are

. unobtainable, a written statement by

the recipient's or subreciplent’s in take
staff thabt the staff person has visited
the applicant's residence and deber-
mined Ghat the applicant meets one or
more of the oriteria under paragraph
(1)(ii1) of the definition or, If a visit is
not practicable or relevant to the de-
termination. a written statement by

the recipient's or subrecipient's intake
staff describing the efforts taken to ob-
tain the required evidence; or

(2) If the program participant meets
the criteria under paragraph (2) or (3)
of the “at risk of homelessness'" defini-
tion in §576.2, certification of the child
or youbh’s homeless status by the agen-
cy or organization responsible for ad-
ministering assistance under the Run-
away and Homeless Youth Act (42
U.8.C.. 5701 et seq.). the Head Start Act
(42 U.8.C. 9831 et seq.), subtitle N of the
Violence Against Women Act of 1994 (42
U.8.C.. 140436 et seq.), section 330 of the
Public Health Service Act (42 U.8.C.
964b), the Food and Nubrition Act of
2008 (7 U.8.C. 2011 et seq.), gection 17 of
the Child Nubrition Act of 1968 (42
U.S.C. 1786) or subtitle B of title VII of
the McKinney-Vento Homeless Assist-
ance Act (42 U.S.C, 11431 et seq.), as ap-
plicable.

(@) Determinations of ineligibility. For
sach Individual and family determined
ineligible to recsive Emergency Solu-
tions Grant (ESG) assistance, the
record must include documentation of
the reason for that determination.

(e) Annual income, For each program
participant who receives homelessness
prevention assistance, or who receives
rapid re-housing assistance longer than
one year, the following documentation

_of annual income must be maintained;

(1) Income evaluation form con-
taining the minimum requirements |
specified by HUD and completed hy the
recipient or subrecipient: and

(2) Source documents for the assets
held by the program participant and
income received over the most recent
period for which representative data is
available before the date of the evalua-
tion (e.g., wage statement, unemploy-
ment compensation statement, public
benefits statement, bank gbatement);

(3) To the extent that source docu-
ments are unohtainable, a written
statement by the relevant third party
(e.g., employer, government henefits
administrator) or the written cerbifi--
cation by the recipient's or sabrecipi-
ent's intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period
for which representative daba is avail-
able: or
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(4) To the extent that source doocu-
ments and third party verification are
unobtainable, the wribten certification
by the program participant of the
amount of income the program partici-
pant received for the most recent pe-
riod representative of the income thatb
the program participant is reasonably
expected to receive over the 3-month
netiod following the evaluation.

1) Program partictpand records. In ad-
dicion o evidence of howelsss stabus
or "‘at risk of homelessness" status, as
applicable, records must be kept for
each program participant that docu-
mend:

(1) The services and assistance pro-
vided to thatb program participant, in-
cluding, as applicable, the security de-
posit, rental assistance, and utility
payments made .on behalf of the pro-
gram participant;

(2) Compliance with fthe applicable
requirements for providing services and
agsistance to that program participant
under the program components and eli-
gible activities provisions at §676.101
through §676,106, the provision on de-
termining eligibility and amount and
type of assistance at §576.401(a) and (b},
and the provision on using appropriate
assistance and services abt §576.401(d)
and (e); and

(3) Where applicable, compliance
with the termination of assistance re-
quirement in §576,402,

(@) Centralized or coordinuted ussess-
ment systems and procedures. The recipi-
ent and its subrecipients must keep
documentabion evidencing the use of,
and written intake procedurss for, the
centralized or coordinated assessment
sysbem(s) developed by the Continuwm
ol Care(s) in acoordance with the re-
quirements estahlished by HUD,

(h) Rental assistunce agreements uwnd
payments. The records must include
copies of all leases and rental assist-
ance agreements for the provision of
rental assistance, documentation of
payments made to owners for the pro-
vision of rental assistonce, and sup-
porsing documentation for these pay-
ments, including dates of occupancy by
program particlpants,

(1) Utility aliowance. The records must

24 CFR Ch. V (4~1-12 Edition)

determine compliance wibh the rent 1'e-
striction.

() Shelter and houszng standards, The
records must include documentation of
sompliance with the shelter and hous-
ing standards in §576,403, including in-
spection reports.

(k) Emergency shelter facilities, The re-
cipient must keep records of the emer-
gency shalters assisbed under the WSG
pmvmm including the amount and
gype ol agsistunce provided 5o sweh
emergency shelter, As applicable, the
recipient's records must also inciude
documentation of the value of the
building before the rehabilitation of an
existing emergency shelter or after the
conversion of a building into an emer-
gency shelter and copies of the re-
corded deed or use.restrictions.

(1) Services and assistance provided.
The recipient must keep records of the
types of essential services, rental as-
sistance, and housing stabilization and
relocation services provided under the -
recipient’s program and the amounts
spent on these services and assistance.
The reoipient and its subrecipients
that are units of general purpose local
government must keep records to dem-
onstrate compliance with the mainte-
nance of effort requirement, including
records of the unit of the general pur-
pose local governmenb's annual budg-
ets and sources of {unding for street
oatreach and emergency shelter serv-
ices,

(m) Coordination with Continuum(s) of
Care and other programs. The recipient
and its subrecipients must document
their compliance with the require-
ments of §676.400 for congulbing with
the Conbtinuum(s) ol Care and coordi-
nating and integrating BSG assistance -
with programs bm'gebed mwzwcl home-
less people and mainstream service and
assistance programs.

(n) HMIS, The recipient must keep
records of the participation in HMIS or
a comparable dababage by all projects
of the recipient-and its subrecipients.

(0) Mutching., The reciplent must
keep records of the source and use of
contributions made to sabisfy the
mabohing requirement in §676.201. The
records must Indicate the particular
fiscal year grant for which each match-

document the monthly allowance for ing conbribution is counted. ' The
utilities (excluding telephone) used to records must show how the value
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placed on bthird-party, noncash c¢on-
tributions was derived. To the extent
feasible, volunteer services must he
supported by bthe same methods that
the organization uses to support the al-
location of regular personnel costs.

(p) Conflicts of interest. The recipient
and its subreoipients must keep records

" to show compliance with the organiza-

tional conflicts-of-interest require-
ments in §576.404(a), a copy of the per-
sonal contlicts of interest policy or
codes of conduct developed and imple-~
mented to comply with the reguire-
ments in §576.404(b), and records sup-
porting exceptions to the personal con-

~ flicts of interest prohibitions,

(q) Homeless participation. The recipi-
ent must document its compliance
with the homeless participation re-
quirements under §676.406,

(r) Faith-bused activities, The recipi-
ent and its subrecipients must doou-
ment bheir compliance with the faith-
based activities requirements under
§ 576,406,

(8) Other Federal requirements. The re-
cipient and its subrecipients must doc-
ument their compliance with the Fed-

eral requivements in §576,407, as appli- -

cable, including:

(1) Records demonstrating compli-
ance with the nondisorimination and
equal opportunity requirements under
§576.407(a), including date concerning
race, stlinicity, disability status. sex.
and family characteristics of persons
and households who are applicants for.
or program participants in, any pro-
gram or aotivity funded in whole or in
part with BSG funds and the affirma-
tive outreach requirements in
§676.407(b).

(2) Records demonstrating compli-
ance with the wniform administrative
requirements in 24 CFR part 856 (for
governments) and 24 OFR part 84 (for
nonprofit organizations).

(3) Records demonstrating compli-
ance with the environmental review re-
quirements, including flood insurance
requirements.

(4) Certifications and disclosure
forms required under the lobbying and
disclosure requirements in 24 CFR part
87,

() Relocation., The records must in-
chaude documentation of compliance

with the displacement, relocation, and
acquisition requirements in §576.408.

(w) Financial records. (1) The recipient
must retain supporting documentation
for all costs charged to the ESG grant.

(2) The recipient and its subreoipi-
ents must keep documentation showing
that BESG grant funds were spent on al-
lowahle costs in accordance with the
requirements for eligible activities
under §578.101-§576.109 and the ocost
principles in OMB Circulars A-87 2
CFR part 226) and A-122 (2 CFR part
230).

(8) The recipient and its subrecipi-
ents must retain records of the receipt
and use of program income. '

(4) The recipient must keep docu-
mentation of compliance with the ex-
penditure limits in §576.100 and the ex-
penditure deadline in § 6576.208.

(v) Subrecipients and contractors. (1
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments
made to subreciplents, and documenta-
‘tion of all monitoring and sanctions of
subreciplents, as applicable. If the re-
cipient is a State, the recipient must
lceep records of each recapbure and dis-
tribution of recaptured funds under
§ 576,501,

(2) The recipient and its subrecipi-
ents mush retaln copies of all prooure-
ment contracts and documentation of
compliance with the procurement re-
gquirements in 24 CFR 86.36 and. 24 CFR
84.40-84.48, :

(3) The recipient must ensure that its
subrecipients comply with the record-
kkeeping requirements specified by the
recipient and HUD notice or regula-
tions.

(w) Other records specified by HUD,
The recipient must keep other records
specified hy HUD. .

(x) Confidentiality. (1) The recipient
and its subrecipients must develop and
implement written procedures to en-
sure:

() A1l records containing personally
identifying information (as defined in
HUD's standards for participation, data
collection, ‘and reporting in a local
HEMIS) of any individual or family who
applles for and/or receives ESG assist-
ance will he kept secure and confiden-
tial: .
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(i1) The address or location of any do-
mestic violence, dating violence, sex-
ual assault, or stalking shelter project
assisted under the BSG will not be
made public, except with written au-
thorization of the person responsible
for the operation of the shelter; and

(iii) The address or location of any
housing of a program participant will
not bhe made public, except as provided
Afer o preexisting privacy policy of
cue oreeipient or subrecipient nad con-
sistent with state and local laws re-
gatding privacy and obligations of con-
fidentiality,

(2) The confidentiality procedures of
the recipient and its subrecipients
must be In writing and must be main-
tained in accordance with this section.

(y) Period of record retention. All
records pertaining to each fiscal year
of ESG funds must be retained for the
greater of 6 years or the period speci-
fied below. Copies made by micro-
filming, photocopying, or similar
methods may be substituted for bhe
original records.

(1) Documentation of each program
participant's qualification as a Tamily
or individual at risk of homelessness or
as a homeless family or individual and
other  program participant records
must be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
wis served;

(2) Where BESG funds are used for the
renovation ol an emergency shelter in-
volves costs charged to the ESG grant
that exceed 76 percent of the value of
the building before renovation, records
must he retained until 10 years after
the date that BSCG funds are first obli-
gnbed for the renovation; and
" (3) Where BSG funds are used to con-
vert a bullding into an emergency shel-
ter and the costs charged to the BSG
grant for the conversion exceed 76 per-
cont of the value of the huiilding after
conversion, records must he retained
until 10 years after the date that BSG-
funds are Hrst obligated for the conver-
sion,

(z) dccess to records, (1) Federal govern-
meni rights. Nobwithstanding the ocon-
lidentiality  procedures  established
under paragraph (w) of this section,
HUD, the HUD Office ol the Inspector
General, and the Comptroller Genernl

24 CFR Ch. V (4-1-12 Edition)

of the United States, or any of their
authorized representatives, must have
the right of access to all hooks, docu-
ments, papers, or other records of the
recipient and its subrecipients that are
pertinent to the BWSG grant, in order to
make audits, examinations, excerpts,
and trangcripts. These rights of access
are not limited to the required. reten-
tion period hut last as long as the
veoords are retained. ‘

1) Puplic righis. The rocipient must
provide ecitizens, public agencies, and
other interested parties with reason-
able access (consistent with state and
‘local laws regarding privacy and obli-
gations of confidentiality and the con-
fidentiallby requirements in this part)
to records regarding any uses of WSG
tunds the recipient received during the
preceding b years.

(aa) Reports, The recipient must col-
lect and report data on its use of ESG
funds in the Integrated Disbursement
and Information System (IDIS) and
other reporting systems, as specified
hy HUD. The recipient must also com-
ply with the reporting regquirements in
24 CFR parts 86 and 91 and the repor-
tng requirements under the FKederal
Punding Accountability and Trang-
parency Act of 2008, (31 U.S.C. 6101
note), which are set forth in appendix
A to 2 CFR part 170,

§676,601 Enforcement,

(a) Performance reviews.

(1) HUD will review the periornmnce
of each recipient in carrying out its ve-
sponsibilities under this part whenever
determined necessary by HUD, hut at
least annually, In conducbing perform-
ance reviews, HUD will rely primarily
on information obtained from the
records and reports from the recipient
and, when appropriate, 1ts subrecipi-
enbs. ns well as information from on-
site monitoring, andit reports, and in-
formation from IDIS and HMIS. Where
applicable, HUD may also consider vel-
svant information perteining to the ve-
cipient’s performance galned Ifrom
other sources. including citizen com-
mentbs, complaint determinations, and
litlgation. Reviews to determine com-
pliance with specitic requirements of
ghis part will he conduched as nec-
espary, with or without prior notice to
the recipient.
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(%) If HUD determines preliminarily
thal the recipient or one of its sub-
reciplents has not complied with an
ESG program requirement, HUD will
give the recipient notice of this deter-
mination and an opportunity to dem-
onsgtrate, within the time prescribed by
HUD and on the basls of substantial
facts and data, that the recipient haa
complied with Bmergency Solutlons
Grant (ESG) reguirements. HUD may
change the method of paymenb to re-
quire the recipient to ohtain HUD's
prior approval each time the recipient
draws down HEmergency Solutions
Grant (ESG) funds, To obtain prior ap-
proval, the recipient may be required
to manually submit its payment re-
quests and supporting documentation
to HUD in order to show that the funds
to be drawn down will be expended on
eligible activities in accordance with
all BSGE program requirements.

3) If the recipisnt fails. to dem-
onstrate to HUD's satisfaction that the
activities were carried out in compli-
ance with BSG program requirements,
HUD will take one or more of the reme-
dial actions or sanctions gpecified in
paragraph (1) of this section,

(b) Remedial actions and sanctions, Re-
medial actions and sanctions for a fail-
ure to meet an BSG program reguire-
ment will be designed to prevent a con-
tinuation of the deficiency; mitigate,
to the extent possible, its adverse ef-
feots or consequences; and prevent its
recurrence.

(1) HUD may instruct the recipient to

submibt and comply with proposals for -

action to correct, mitigate, and pre-
vent noncompliance with ESG require-
ments, including: )

(1) Preparing and following a sched-
ule of actions for carrying out activi-
ties affected by the noncompliance, in-
cluding schedules, timetables, and
milestones necessary to implement the
affected activities;

(ii) Bstablishing and following &
management plan that assigns respon-
sibilities for carrying out the remedial
actions:

(iil) Canceling or revising activities
Hkely to be allected by the noncompli-

ance, hefore expending BESG funds for,

the activities:
(iv) Reprogramming ESG funds thatb

_have not yet heen expended {rom af-

fected acbivities to other eligible ac-
tivities;

(v) Suspending disbursement of msG
funds for some or all activities;

(vi) Reducing or terminating the re-
maining grant of a subrecipient and re-
allocating those funds to other sub-
recipients; and

(vil) Making matching contributions
hefore or as draws are made from the
recipient's ESG grant,

(2) HUD may change the method of
payment to a reimbursement basis,

(3) HUD may suspend payments to
the extent HUD deems it necessary to
preciude the further expenditure of
funds for affected activities.

(4) HUD may remove the recipient

from participation in reallocations of -

funds under subpart D of this part,

(6) HUD may deny matching credit
for all or part of the cost of the af-
focked activities and require the recipi-
ent to make further matching ocon-
tributions to malke up for the contribu-
tion determined to be ineligible.

(6) HUD may require the recipient to
reimburse its line of oredit in an
amount equal to the funds used for the
affected activities,

(7) EUD may reduce or terminate the
remaining grant of a recipient and re-
allocate those funds to other redipients
in accordance with subpart D of this
part, . '

(8) HUD may oondition a future
grant.

(9) HUD may take other remedies
that arve legally available.

(c) Recipient sanctions. If the recipient
determines that a subrecipient is not
complying with an E8G program re-
quirement or its subgrant agreement,
the recipient must take appropriate ac-
tions, as preseribed for HUD in para-
graphs (a) and (b) of this geckion, If the
recipient is a State and funds become
available as a result of an action under
this section, the recipient must reallo-

cate those funds to other subrecipients

ag soon as practicable. If the reciplent
is o unit of general purpose local gov-
ernment of territory. it must either re-
allocate those funds to other subrecipi-
ents or reprogram the tunds for other
activities to he carried out by the re-
ciplent as soon as practicable, The re-
ciplent must amend ibts Consolidated
Plan in accordance with its cibizenship
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Pt 881

participation plan if funds become
avallable and are reallocated or repro-
grammed under this section. The re-
allocated or reprogrammed funds must
he uged by the expenditure deadline in
§676,203,

PART 581—USE OF FEDERAL REAL

PROPERTY TO ASSIST THE HOME-

pan
RN

DR,

581.1 Definitions.

681.2 Applicability,

581.2 Collechking the information,

5814 Suitability dotermination,

681,6 Real property reported excess tu GSA.
681.6 Sultability oriteria,

581.7 Determination of availabilisy.
681.8 Public notice of determinatbion.
581.0 Application process.

581,10 Action on approved applications.
581,11 Unsuitable properties.

681,12 No applications approved,

581.13 Walvers,

AUTIHORITY: 42 U.S.C. 11411 note: 42 U.8.C.
3586(d).

SOURCE: 56 FR 23794, 23796, May 24, 1991 an-
less otherwise noted,

§581,1 Definitions.

Applicant means any representative
of the homeless which has submitted
an application to the Department of
Health and Human Services to obbain
use of a particular suitable property to
assist the homeless.

Checklist or property checklist means
the form developed by HUD lor use by
landholding agencies Lo report the in-
formation to be used by HUD in mak-
ing determinations of sultability.

Classification meang a property’s des-
ignation as unutilized, underutilized,
8x00688, oI surplus,

Day means one calendar day includ-
ing weekends and holidays.

Lligible organizution means a State,
unit of local government or a private
non-profit organization which provides
assisbance to the homeless, and which
is authorized by its charter or by State
law to enter into an agreement with
the Federal government for uge of real
property for the purposes of this sub-
part, Representatives of the homeless
interested in receiving a deed for a par-
ticular piece of surplus Federal prop-
orby must be section b0L(ex3) Lax ex-
empb.

24 CFR Ch. V (4-1~12 Edition)

Ezcess property means any property
under the conirol of any Federal execu-
tive agency that is not required for the
agenoy's needs or the discharge of its
responsibilities, as determined by the
head of the agency pursuant to 40
U.8.C, 483.

GSA means the General Services Ad-
ministration.

HFS means the Department of Health
wnd Human Services.

Haomeless euns:

(1) An individual or family that lacks
a fixed, regular, and adequate night-
time residence; and

(2) An individual or family that has a
primary nighttime residence that is:

(i) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels, congregate
shelters, and transitional housing for
the mentally i11);

(ii) An institution th'u; provides a
temporary residence for individuals in-
tended to be institutionalized; or

(1i1) A public or private place not de-
signed for, or ordinarily used as, a reg-
war sleeping accommodation  for
human beings. This term does not in-
clude any individual imprisoned or oth-
erwige detained under an Aot of -the
Congress or a State law,

HUD means the Department of Hous-
ing and Urban Development.,

ICH means the Interagency Council
on the Homeless.

Landholding agency means a Federal
department or agency with statubory
aunthority to control real property.

Lease means an agreement bebween
either the Department of Health and
Human Services for surplus property,
or landholding agencies in the case of
non-excess properties or properties sub-
ject to the Base Closure and Realign-
ment Act (Public Law 100-526; 10 U.S.C,
2687), and the applicant, giving rise to
the relationship of lessor and lessee for
the use of Federal real property for a
term of at least one year under the
conditions set forth in Lhe lease docu-
ment.

Non-profit organization means an or-
ganizabion no part of the net earnings
of which Inures to the benefit of any
maember, founder, contributor, or indi-
vidual; bthat has a voluntary board;
that has an accounting system or has

2b4
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respect to data, information or re-
port(s) required under subpart E of this
part (but that are not required by sec-
tions 309(m) or (n) of the Fainie Mae
Charter Act or by sections 307(e) or (f)
of the Freddis Mac Act), the Secrstary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary.

The Secretary shall pursue such rem-

adies uncter applicable law.

(3) Procedures. The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may Initiate against a GSE under
paragraph (e) of this section.

{69 FR 63642, Nov, 2, 2004]

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—Generadl

Soo,
84.1 Purpose,

84,2 Definitions.

84,3 Bffect on other issuances,
844 Deviations.
84,6 Subawards,

Subpart B—Pre-Award Requirements

84,10 Purpose.

84,11 Pre-award policies.

84,19 TForms for applying for FPederal assist-
ance,

84.13 Debarment and suspension; Drug-Fres
Workplace.

84,14 Spedial award conditions,

84.16 Metrio system of measurement.

84,16 Resource Conservation and Recovery

Ach,
84,17 Certifications and representations.

subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGBMENT

84.20 Purpose of financial and program non-
agementd,

84,91 Standards for financial management
systems.

84,22 Payment,

84,20 Cost shaving or matching,

84,24 Program income,

44.95 Revislon ol budget and program plans,

84,36 Non-Tederal nudits.

84.27 Allowable costs.

Pt. 84

84,28 Period of availability of [unds.
) PROPERTY STANDARDS

§4.30 Purposé of property standards,

84,31 Insurance coverage,

94.32 Real property.

84.33 Tederally-owned and exempt property.

84,34 Hmquipment.

84.35 Supplies and other expendable prop-
orty. .

84.36 Intangible property. )

84,37 Property trust relastionship.

PROCUREMENT STANDARDS

84,40 Purpose of procurement standards,
§4.41 Recipient responsibilities.

84,42 Codes of conduct,

84.43 Compatition,

84.44 Procurement procedures.

84,46 Cost and price analysis,

84,46 Procurement records.

§4.47 Contract administration.

84.48 Contract provisions.

REPORTS AND RECORDS

84.50 Purpose of reports and records.

84,51 Monitoring and reporting program
performance,

84,62 Financial reporting.

84,68 Retention and access regtiirements for
reoords.

TERMINATION AND JENFORCEMINT

84,60 Purpose of termination and enforee-
ment,

94.61 Termination,

84.62 Lnforcement,

Subpart D—After-the-Award Requiremenis

84,70 Purpose.

8471 Closecout procesdures.

84.72 Subsequent adjustments and ocan-
tinuing responsibilities, :

84.73 Collgetion of amounts due.

Subpart E—Use of Lump Sum Grants

84,80 Condltions for use of Lump Sumn (fixed
price or fixed amount) grants,

34,81 Definition, )
84.82 Provisions applicable only to lump
sum granbs, :

84.83 Properby standards,

84.84 . Proourement standards,

84.85 Reports and records.

81,06 Terminabion and enforcement.

¢1.87 Closeout procednres. subsequent ad-
jusbments and gontinuing  responsibtl-
{ties,

APPENDIX A TO PART 84—CONTRAGCT PROVI-
SIONS

AUTHORITY: 42 U.S.C. 3536().

SOURCE: 59 F'R 47011, Sept. 13, 1094, uniess
otherwise noted.
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§84.1

Subpart A——Generql

§84,1 Puwrpose.

This part establishes uniform admin-
istrative Tequirements for Tederal
grants and agreements awarded to in-
gtitutions of higher education, hos-
pitals, and other non-profit organiza-

“Hong. Additional or inconsistent re-

guirements shaldl not be imposed. ex-
sept as provided i 38844, und 34,14 or
unless specifieally required by Federal
statute or executive order, Non-protit
organizations that implement Federal
programs for the States are also sub-
ject to State requirements,

§84.2 Definitions,

Acorued  expenditures means  the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for!

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees: and

(3) Other amounts hecoming owed
under programs for which no ocurrent
services or performancs is required.

Acorued Income means the sum of:

(1) Barnings during a given period
trom:

{1) Services performed by the recipi-
ent; and

(ii) Goods and other tangihle prop-
erty delivered to purchasers: and

(%) Amounts hecoming owed to the
vecipient for which no ourrent services
or performance is required by the re-
cipient,

Acgquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modilioations, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired, Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient's regular
aceounting practices.

Advance means & payment made by

Treasary check or other appropriate

payment mechanism to a vecipient
upon its reruest either before outlays
are made by the reciplent or through

24 CFR Subliile A (4-1-09 Edition)

K
the use of predetermined payment
schedules. ’

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by HUD to an eligible recipi-
ent. The term does not include: tech-
nicsl assistance, which provides serv-
fsae nnhend of mouey: other assigtance
in the form of loang, loan guarantees,
capital advances under the Sections 202
and 811 programs, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which

" are regquired to be entered into and ad-

minigtered under procurement laws
and regulations.

Cash. contributions means the recipi-
ent's cash outlay, ineluding the outlay
of money contributed to the recipient
by third parties,

Closeout means the process by which
HUD determines that all applicable ad-
ministrative actions and all required
worlk of the award have been completed
by the reciplent and HUD.

Contract means a procurement con-
traot under an award or subaward, snd
a procurement subcontract under a re-
cipient's or subrecipient’s contraot,

Cost shartng or matching means that
portion of project or program costs not
borne hy HUD,

Dale of completion means the date on
wiideh all work under an award 18 com-
pleted or the date on bthe award docu-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed costs means those charges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Pederal cost principles or
other terms and conditions contained
in the award,

Equipmend means tangible nonexpend-
abie personal property including ex-
empt property charged directly to the
award having o uselul lite of more than
one yeur and an -acquisition cost of
$5000 or more per unit, However, con-
gistent with recipient policy, lower
1imits may be established.

Excess property means property under
the contro! of HUD that, as determined
by the Secretary, 18 no longer required
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for its needs or the discharge of its re-
gponsibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where HUD
hag statutory authority to vest title in
the recipient without further ohliga-
tion to the Federal Govermuent, An ex-
ample .of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (31 U.8.C.
6306), for property acquired under an
award to conduct basic or applied re-
gearch by - non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research,

Federal awording agency means the
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by HUD for use by the recipient.
This amount may include any author-
ized ocarryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding perlod means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means. but is not limited to.
trademarks, copyrights, patents and
patent applications and suach property
as loans, notes and other debt instru-
ments, lease agreements. stock and
other ingtruments of property owner-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, ocontracts and grants
awarded, services received and gimilar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period,

Outlays or expenditures means charges
made to° the project or program. They
may be reported on a cash or acerual
hasis. For reports prepared on a cash
hasis, outlays are the swm of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party

§84.2

in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients, For reports pre-
pared on an gocrual hasig, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expsnse incurred,
the value of in-lind contributions ap- :
plied, and the net increase (or de-
crease) in the amounts owed by the re-
ciplent for goods and other property re-
coived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are

~required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities,

Prior approval means written ap-
proval hy an authorized official evi-
dencing prior consent.

Program income means gross income

" earned by the recipient that is directly

generated by & supported activity or
earned as & result of the award (see ex-
clusions in §§84.24 (e) and (h)), Program
income includes, but is not limited %o,
income from fees for services per-
formed, the use or rental of real or per-
sonal property aecquired under fedler-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights. and interest on
loans made with award funds, Interest
earned on advances of Federal funds is
not program income, Except as other-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,
oredits, “discounts, etc.,, or interest
sarned on any of them.

Project costs means all allowable
costs, as get forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contrihu-
tions made by third parties in dccom-
plishing the objectives of the award
during the project period.

Praject period means the period estah-
lished in the award document during
which HUD sponsorship begins and
ends.
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§84.2
. 3

Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments,

Real property mesns land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
ahle machinery and equipment,

Recipient means an organization re-
mving  Fooboiad  asslsuonce  diveotly
“rom HUID Lo waery oub o project or

Cprogram, The termy Includes public and

private institutions of higher edu-
cabion, public and private hospitals,
and other quasi-public and private non-
protfit organizations such ag, hut not
Himited to, community action agenciles,
ressarch institutes, educational asso-
ciations, and health centers. The term
includes commercial organizations,
international organizations when oper-
aning domsestically (such as agencies of
the United Nations) which are recipi-
enty, subrecipients, or contractors or
subcontractors of recipients or sub-
recipients, The termy does not include
government-owned contractor-operated
facilivies or research centers providing

“continued support for mission-oriented,

large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development centers. The term
does not include mortgagors that re-
celve mortgages insured or held hy
HUD or mortgagors or project owners
that receive capital advances from
HUD under the Section 202 and 811 pro-
EIIUNS,

Research and development means all
resealch activities, both hasic and ap-
pHed, and all development activities
that are supported at universities, col-
leges, and obher non-profit instibtu-
tions, ‘‘Regenrch’ is defined as a sys-
tematic study directed toward fuller
seientitic knowlsdge or understanding
ol the subjsct studied, *'Development’’
Is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including degign and development
of prototypes and processes, The term
regearch nlso includes activities In-
volving the training of individuals in
resenrch bechniques where such activi-
ties utilize bhe same faollities as other
ressarch and development activities

24 CFR Subfitle A (4-1-09 Edlition)

and where such activities are not in-
cluded in.the instruction function,

Small awards means a grant or coop-
erative agresement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.8.C, 403(11), whichever is
greater,

Subwward means:

(1) &n nward of financinl assistance
in she form of money. or Propecvy in
tien of money, made under an wward by
a recipient to an eligible subrecipient
or by a subrecipient to a lower tier sub-
recipient, The term includes financial
agsistance when provided by any legal
agreement, even if the agreement is
called a contract. but does not include
proourement of goods and gervices nor
does it include any form of assistance
which is excluded from the definition
of “award".

(2) For Community Development
Block Grants, the term ‘subaward"’
doss not include the arrangement
whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made he-
tween such a transfer for the further-
anoe of the prime recipient’'s goals and
the transfer of funds to a subrecipient
who carries out asotivities and is ac-
countable to the prime recipient. For
example, in a CDBG award where a
prime recipient has as its program goal
the revitalization of a downtown avea,
the funds transferred to a business in
the downtown area to remodel 168 store
would not he considered a subaward
subject to this part 84,

Subrectpient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term in-
cludes commercin]l organizations and
international organizations operating
domestically (such as agencies of the
United Nations). )

Suypplies means all personal property
excluding equipment, intangible prop-
erty, and debt instrumonts as defined
in this section, and inventions of a con-
tractor conceived or flrst actually re-
duced to practice In the performance of
work under a funding agreement
("*subject inventions), ag defined in 37
CI'R part 401, “Rights to Inventions
Made by Nonprofit Organizations and
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gmall Business Firms Under Govern-
ment Grants, Contracts, and Coopsra-
tive Agreements."

Suspension means an action hy HUD
that temporarily withdraws HUD spon-
gorship. under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD. Suspension of an award is a
geparate actlon from suspensions under
HUD vregulations fmplementing E.O.
12649 and B.0. 12689, “Debarment and
Suspension,” at 2 CFR part 2424,

Termination means the cancellation

of HUD sponsorship, in whole or in
part, under an agreement at any time
prior to the date of caompletion.
- Third party  in-kind contributions
means the value of non-cash contribu-
tions .provided by non-Federal third
parties, Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly henefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, means

the amount of obligations incurred by

the recipient that have not been paid.
Por reports preparsd on an acorued ex-
penditure basis, they represent the
amount of obligations incurred by the
reciplent for which an outlay has nob
heen recorded. ]

Unobligated balance means the por-
tion of the funds authorized Ly HUD
that has not been obligated hy the re-
cipient and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect: cost means the
difference between the amount awarded
and the amount which could have heen
awarded under the recipient’s approved
negotiated indirect cost rate.

Worlking capital advance means & pro-
cedure whereby funds are advanced to
the reciplent to cover its estimated
disbursement needs for a given initial
period.

(69 FR 47011, Sept. 13, 1694, as amended ab 72
R, 73492, Dec, 27, 2007]

§84.3 Iffect on other issuances.

For awards subject to bthis part, all
administrative reguirements of codi-
fied program vegulations, program

§84.10

manuals, handbooks and other non-
regulatory materials which arve incon-
sistent with the requivements of bhis
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §84.4.

§$84,4 Deviations.

The Office of Management and Budg-
et (OMB) may srant exceptions for
classes of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stat-
ute., However, in the interest of max-
tmum uniformity, exceptions from the
requirements of this rule shall e per-
mitted only in unusual circunstances.
HUD may apply more restrictive re-
quirements to a class of recipients
when approved by OMB. HUD may
apply less restrictive requirements
when awarding small awards and when
approved hy OMB, except for those re-
gquirements which are statutory. Bx-
ceptions on a case-hy-case basis may
also he made by HUD.,

§84.5 Subawards,

Unless sections of this part specifi-
cally - exclude subrecipients from cov-
erage, the provisions of this part shall
he applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hogpitals, commercial organiza-
tions and international organizations
operating domestically, or other non-
profit organizations., State, local and
Federally recognized Indian tribal gov-
ernment subrecipients are subject to
the provisions of regulations imple-
menting the grants management com-
mon rule, “Administrative Require-
ments for Grants and Cooperative
Agreements to Stabe, Local and Feder-
ally Recognized Indian Tribal Govern-
ments,” (24 CFR poxt 86)

subpart B—Pre-Award
Requirements ‘

§84.10 Purpose,

Sections 84.11 through 84.17 presoribe
forms and instructions and other pre-
award matters to he used in applying
for HUD awatls,
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§84.11

§84.11 Pre-award policies.

(&) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, HUD shall decide on the appro-
priate award instrument (i.e,, grant,
cooperabive agrsement, or oconiract).
The Federal Grant and Cooperative
Agreement Act (31 U,8,C. 6301-08) gov-
arn the ase of grants, cooperative
abroements and conbrucis, \ogrant or
suoperstive agreemont shall be ased
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by IPederal statute, The statu-
tory otriterion for choosing between
grants and cooperative agreements is
that for the latter, ‘substantial in-
volvement 18 expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the acbivity contemplated
in the agresment,” Contracts shall be
used when the prinecipal purpose i8 ac-
quisition of property or services for the
direct benefit or use of the Federal
Government, : :

(h) Public Notice and Priority Setting,
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by IPederal
statutve,

§84.12 Torms for applying for Federal
nysistunce,

(n) HUD shall comply with the appli-
cable report clearnnce requirements of
5 CIPR part 1320, “Controlling Paper-
worl Burdens on the Public,'" with re-
gard to all forms used by HUD In place
of or as a supplement to the Standard
Form 424 (SI-424) serles,

(1) Applicants shall use the SF-424 se-
ries or those forms and instructions
prescrihed by HUD,

(o) For Federnl programs covered hy
E.0, 12372, “Intergovernmental Review
of IPederal Programs,” the applicant
shall complete the appropriate sections
of the S¥-424 (Application for Federal
Assistance) indieating whether the ap-
plication was subject Lo review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particwlir State can be obtained from
the Culalog of Federal Domestic Assist-
wnce, The SPOC shall advise the appli-
cant whether the program for which

24 CFR Subtitie A (4-1-09 Edition)

"l;'»ppncation is made has been selscted

by that State for review.

§84,13 Debarment and suspension;
Drug-Tree Workplace, :

(a) Recipients and subrecipients shall
comply with the governmentwide non-
procurement debarment and suspensgion
reguivements in 2 CFR part 2424, These
govarnmenbwide cequirements resmiot
subanwards and contracty with certaln -
parties that wre debarred, suspended, or
otherwise excluded from or ineligible
for parsicipation in federal assistance
programs or activities.

(b) Recipients and subrecipients shall
somply with the requirements of the
Drug-Free Workplace Act of 1988 (42
U.8.C, 701), as set forth at 24 CFR part
21,

[72 PR 73481, Dec. 27, 2007]

§84.14 Special award conditions,

If an applicant or recipient:

(a) Has a history of poor perform-
anoce;

() Is not financially stable;

(¢) Has a management system that
does not meet the standards prescribed
in this part,

(d) Has not conformed to the terms
and conditions of a previous award; or

(e) Is not otherwise responsible, HUD
may impose additional requirements ag
needed, provided that such applicant or
reciplent is notified in writing as to:
the nature of the additional reguire-
mentls, the renson why the additional
requirements are being imposed, the
nature of the corrective aotion needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsiderntion of the addi-
tional requirements imposed, Any spe-
oinl conditions shall be promptly ve-
moved once bthe conditions that
prompted them have been corrected.

§84,.16 Metric system of measurement,

The Metrie Conversion Aot, as
amended by the Omnilbus Trade and
Competitiveness Acl (16 U.S.C. 206) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerece, The Act requires
each Pederal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system ol measwrsment will be used in
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the agency’s procurements, grants, and

other business-related activities, Meb-
rlo implementation may take longer
where the use of the system ls initially
impractical or likely to cnuse signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities,
HUD shall follow the provisions of B.O.
12770, “Metric Usage in Federal Gov-
ernment Programs.”

$84,18 Resource Congervation and Re-
covery Act

Under the Resource Congervabion and
Recovery Act (RCRA) (Pub. L. 94-580,
47 U.S.C. 6962), any State agency or
agency of a political gubdivision of a
State which is using appropriated Fed-
eral funds must comply with Seotion
6002, Section 6002 requires that pref-
erence he given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Bnvironmental Protection Agency
(BPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tlons that receive direct Federal

awards or other Federal funds shall -

give preference in their procurement
programs funded with Feoderal funds to
the purchase of racycled products pur-
suant to the HPA guidelines.

$84,17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fled regulation, HUD is anthorized and
encouraged bo allow recipients to suhb-
mit certifications and representabions
required hy statute, executive order, or
regulation on an annual basis, if the re-
cipients bave ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
pe signed by responsible officlals with
the authority Lo ensure reciplents’
compiiance with bthe pertinent require-
ments.

§84.21

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

$84,20 Purpose of financial and pro-
gram management. )

Yections 84.21 through 84.28 prescribe
standards for finanoial management
systems, methods for making pay-
ments and rules for: . satistying cast
sharing and matching requirements,
accounting for program income, hudget
revision approvals, maling audits, de-
termining allowability of cost, and es-
tahlishing fund availability. :

§84,21 Standards for financial man-
agement systems.

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever practical,

(b) Reciplents’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
sach federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §84.52, If
a recipient maintains its records on
other than an acorual basis, the recipi-
ent shall not be required to establish
an aocrual accounting system. These
recipients may develop such accrual
data for their reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awaxds, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest, S

(3) Bffective control over and ac-
countability for all funds, property and
other assets. Recipients ghall - ade-
quately safeguard all such agsets and
agsure they are used solely for author-
ized purposes, .

(4) Comparison of outlays with buadg-
et amounts for each award. Whenever
appropriate, finaicial  information
should be related to performance and
unit cost data.,

() Written procedures b0 minimize
the time elapsing hetwsen the transfer
of funds to the recipient from the U.S.
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A

Treaswry and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient, To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub, L. 101-463)
govern, payment methods of State
agencies, Instrumentalities, and fiscal
arents shall he consistent with CMIA
Trengury-stane  Agreements o the
CMIA delault procedures coditied atb 31
CFR part 205, “*‘Withdrawal of Cash
from the Treasury for Advances under
Pederal Grant and Other Programs.”

(6) Written procedurss for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Tederal cost principles and the terms
and conditiong of the award.

(7) Accounting records including cost
accounting records that are supported
by source documsentation.

(c) ‘Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipiont, HUD,
at its discretion, may require adequate
bonding and insurance if the bonding
and insurance requirements of the re-
cipient are not deemed adequate to
protect the interest of the Federal Gov-
ernment.

(d) HUD may reyuirve adequate fidel-
{ty bond coverage where the recipient
{acks sufficlent soverage to protect the
Tederal Government’s interest,

(e) Where bondg are required in the
situations described above, the honds
shall be ohtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

§84,22 Payment,

(a) Payment methods shall minimize
the time elapsing betwesn the transfer
of funds from the United States Treas-
ury and the igsuance or redemption of
checks, warrants, or payment by other
means by the reciplents, Payment
methods of State agencies or instru-
mentalivies shall be consistent with
Treasury-State CMIA agreements or
default procedurss codified at 31 CFR
part 205,

(h) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

24 CFR Subillle A (4-1-09 Edlition)

(1) Written procedures that minimize
the time elapsing hetween the transfer
of funds and disbursement by the ro-
cipient; and

(2) Financial management systems
that meet the standards for fund con- -
trol and accountahility as established
in §84.21. Cash advances to a recipient
organizabtion shall he limited to the
minimuwn  amounts  needed. and  be
piied to be i accordanee with the ac-
bral, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project., The timing and
amount of cash advances shall he as
close as is adminigtratively feasible to
the actual dishursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances shall
he consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient.

(1) Advance payment mechanisms in-
clude, but are not Hmited to, Treaswry
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 206

(8) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund. transfers ave not used.

(d) Requests for Treasury check ad-
vance payment. shall he submitbed on
8F-270. “Request for Advance or Relm-
bursement," or other forms as may be
authorized by OMB, This form is not to
be used when Treasury check advance
payments are made Lo the recipient
antomatically through the use of a pre-
detormined payment schedule or if pro-
ciuded by speocial HUD lnstructions for
electronic funds transfler,

(6) Relmbursement Is the preferred
method when the requirements in para-
graph (b) of this section cannot he met.
HUD may also usge this method on any
construction agreement, or i the
major portion of the construction
project is accomplished through pri-
vate market financing or Federal
loans, and the lrederal agsistance con-
stitutes a minor portion of the project.

(1) When the reimbursement method
is uged, HUD shall make payment with-
in 30 days after recsipl of the hilling,
unless the billing 18 improper.
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(% Recipients shall be authorized to
submit request for relmbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meeb the cri-
teria for advance payments and HUD
has determined that veimbursement is
not feasible hecause the recipient lacks
sufficient working capital, HUD may
provide cash on & working capital ad-
vance bagis, Under this procsdure. HUD
shall advance cash to the recipient to
cover 1ts estimated dishursement needs
for an initial period generally geared
to the awardee’s dishursing cycle,
Thereafter, HUD ghall reimburse the
reciplent for its actual cash dishurse-
ments. The working capital advance
method of payment shall not he used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subreclpient's ac-
tual cash disbursements,

(g) To the extent available, reoipi-
ents shall disburse funds available from
repayments to and interest earned on &
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash paymeints.

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments
for proper charges made by recipients
at any time during the project period
unless paragraphs (h)(1) or )(2) of this
section apply. ) )

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award. or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent In a debt to bhe United
States as defined in OMB Circular A-
129, “Managing Federal Credit Pro-
grams,”” Under such conditions, HUD
may, upon reasonable notice, inform
the recipient that payments shall not
he made for obligations incurred after
a specified date untll the conditions
are corrvected or the indebtedness to
the Federal Government is Hquidated,

(i) Standards governing ‘the use of
hanks and other institutions as deposi-
tories of funds advanced under awards
are as follows,

(1) Except for situations described in
paragraph (1}2) of this gection, HUD
shall not require separate depository

§84,22

accounts for funds provided to & recipi-
ent or estahlish any eligibility require-
ments for depositories for funds pro-
vided to a recipient, However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal fandg shall be
deposited and maintained in insured
accounts whenever possible.

(}) Consistent with the national goal
of expanding . the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women- owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members),

(k) Recipients shall maintain ad-
vances of Federal funds in interest
pearing accounts, unless paragraphs
(o)(1), (kk)2), or (k)(@) of this section
apply,

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
torest bearing account would not be ex-
pected to earn interest in excess of $260
per year on Federal cash balances,

(3) The depository would require an
average or minimum balance $o high
that it would not be feasible within the
expected Pederal and non-Federal cash
regources,

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest sarned on Federal
advances deposited in interest hearing
accounts shall be remitted annually to
Department of Health and Human
Sorvices, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD

20852, In keeping with Blectronic Funds

Pransfer rales (31 CFR part 206), inter-
est should be remitted to the HHS Pay-
ment Management System through an
olectronic medium ' such as the
FEDWIRE Deposit system. Reciplents
which cdo not have Ghis capability
should use a check. Interest amounts
up to $260 per year may he retained by
the recipient [for administrative ex-
pense, Stabe universities and hospitals
shall comply with GMIA, as it perbains
to interest. If an entity subject to
OMIA uses its own funds to pay pre-
award costs for discretionary awards
without prior written approval from
the Federal awarding agency, it walives
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§84.23
its right to recover the interest under
CMIA.

(m) Bxcept ag noted elasewhore in this
rule, only the following forms shall be
authorized for the recipients in re-
gquesting advances and relmburse-
ments, Federal agencles shall not re-
quire more than an original and two
noples of these forms.

P 518270, Request for Adoance or Re-
fybtrsemend, HUD hag adoptad the SF-
0T ws o standard form for all hon-
construction prograuns when electronio
funds transfer or predetermined ad-
yance methods are not used, HUD has
the option of using this form for con-
struction programs in leu of the SF-
91, “Outlay Report and Recquest for
Reimbursement for Consgtruction Pro-
grams."

(2) SF-271, Outluy Report and Request
Jor Reimbursement for Construction Pro-
grams., HUD has adopted the SF-271 ag
the standard form to be used for ve-
questing reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SP-270 when HUD deter-
mines that it provides adequate infor-
mation to meet Federal needs.

§84.23 Cost sharing or matching.

(a) All contributions, including cash
and third pabty in-kind, shall be ac-
cepted as part of the recipient's cost
sharing or matching when such con-
tributions meet all of the following cri-
tarin,

(1) Are verifiable from the recipient’s
records,

(2) Are not included as contributions
for any other federally-assisted project
or program,

(3) Are necessary and reasonahle for
proper and eificient sceomplishment ol
project or program objectives,

(4) Are allowable under the applica-
ble cost prinoiples. ) :

(5) Are not paid by the Foedoral Gov-
ernment under another awaxrd, except
where authorized by Federal statute to
be used for cost sharing or matching.

(5y Are provided for in the approved
hadget when reguired by HUD.

() Conform to other provisions of
this part, as appiicable.

(b) Unrecovered indirect costs may he
incladed as part of cost sharing or
matehing only with the prior approval
of HUD.

24 CFR Subtifie A (4-1-09 Edition)

(¢) Values for recipient contributions
of services and property shall he estab-
lished in accordance with the applica-
ble cost principtes, If HUD authorizes
reciplents to donate huildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or mateching shall be the lesser of para-
wraphs cep 1y or ted) of bhis seetion,

(1) The sersiffed valae of the remaie
ing life of the property recorded in che
recipient's sccounting records at the
time of donation.

(%) The current fair market value, How-
ever, when there is sufficient justifica-
tion, HUD may approve the use of the
carrent fair market value of the do-
nated property, even if it exceeds the
certified value at the time of donation
to the project, '

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matohing if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunseer services shall be consistent
with those paid for similar work in the
recipient’s organization, In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the reciplient competes for
the kind of services involved, In elther
case, paid fringe benelits that are rea-
sonable, allowable, and allocable may
be incladed in the valuation,

(6) When an employer other than the
recipient furnishes the services of an
employee, these services shall he val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
losable, hut exclugive of overhead
costs), provided these services are in
the same skill for which the employee
is normally pald.

“(f) Donated supplies may include
such items as expendable syuipment,
office supplies, laporatory supplies or
workshop and classroom supples.
Value agsessed bo donated supplies in-
cluded In the cost sharing or matching
shoare shall be reagonable and shall not
exceved bthe Ialr market valne of the
property at the time of the donubion.
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(g) The method used {or determining
cosh sharing or matching for donated
pquipment, buildings and land fov
which title passes to the recipisnt may
differ according to the purposge of the
award, it paragraphs (g8)1) or (8)(2) of
this section apply.

(1) If the purpose of the award is to
aassist the recipient in the acuisition
of equipmient, buildings or land, the
total wvalue of the donated property
may be claimed as cost sharing ov
matching,

(%) If the purpose of the award is to
support activities that requive the use
of equipment, bulldings or land, nor-
mally only depreciation or use charges
for equipment and bulldings may he
made. Howsever, the full value of equip-
ment or other capital assets and faiy

rental charges for land may be allowed, ,

provided that HUD has approved the
charges,

(h) The value of donated property
ghall be determined in accordance with
the usual accounting policies of the re-
clplent, with the following qualifica-
tlons,

() The value of donated land and
buildings shall not exceed ifs fair mar-
ket value abt the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certifled real
property apprajser or General Services
Administration representative) and
gertified by a responsible official of the
recipient.

{2) The value of domated equipment
shall not excesd the falr marketb value
of equipment of the same age and con-
dition at the time of donation,

(3) The value of donated space shall
not excead the fair rental value of goni-
parabla space as established by an Inde-
pendent appraisal of comparables space
and faollities in o privately-owned
building in the same locality.

(4) The value of loaned equipment
shall nob exceed its falr rental value,

(6) The following requirements per-
tain to the wveciplent's supporting
records for in-kind contributions from
third parties.

(1) Voluubeer sevvices shall be docn-
mented and, to she extent feasibls, sup-
ported by the same methods used by
tle recipient for its own employess,

(i1} The basls for determiining the
valnation for personal service, mate-

§84.24

rial, equipment, buildings and land
shall bs doctumented.

§84.24 Program income,

() HUD shall apply the standards seb
forth in this section in requiring recipi-
ent organizations to account for pro-
gram income related to projects ti-
nanced in whole or in part with Federal
tunds.

(h) Except as provided im paragraph
thy. of this sectlon, progrom income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with HUD regulations or bhe
terms and condifions of the award,
shall be used in one or more, of the
ways listed in the following,

(1) Added to fonds committed to the
project by HUD and reciplent and used
to further eligihle project or program
objectives,

(%) Used to finance the non-Federal
share of the project or prograrm.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Trederal share of costs 1s based.

(¢) When HUD authorizes the dispost-
tion of program income & described in
paragraphs (h)(1) or (X2 of this sec-
tlon, program income in excess of any
Hmits stipulated shall be used in ag-
cordance with paragraph (b)3) of this
section.

(d) In the event that HUD does not
apecify in its regulations or the terms
and conditions of the award how pro-
gram income ig to be used, paragraph
(b)(3) of this secbion shall apply auto-
matically to all projects ar programs
except research, For awards thet sup-
port research, paragraph (h)(1) of this
saotion shall apply automatically un-
less HUD indicates in the terms and
conditions another alternative on the
award or the recipient i subject to spe-
clal award conditions, as indicated in
§64.14.

{e) Unless HUD regulations or the
germs and conditions of ths award pro-
vide otherwise, veoiplents ghall have no
obHgation to the Federnl Govermment
regarding program incomne earned after
the end of the project period.

) 1 authorized hy HUD regulations
or the terms and conditions of the
award, costs incident to bhe generatlon
of program income wmay be deducted
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§84.26

from grogss income to determine pro-
grain income, provided these costs have
not been oharged to the award.

(&) Prooceeds from the sale of property
shall be handled in accordance with the
vequirements of the Property Stand-
ards (See §§84,80 through 84,37,

() Unless HUD regulations or the
terms and conditlon of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with réspeot to program income earned
from Heense fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inyen-
tions produced under an award, How-
aver, Patent and Trademarlk Amend-
ments (36 U.9.0, 18) apply to Inventions
made under an experimental, develop-

- mental, or researoh award.

§84.26 Revision of budget and pro.
gram plans, .

(a) The budget plan is the financial
expression of the project or program as
approved during the award proocess, Tb
may include either the Federal and
non-Federal share, or only the Federal
share, .depending upon HUD require-
ments, It shall be related to perforin-
ance for program evaluation purposes
whenever appropriate.

(b) Reoipients are required to report
deviations from hudget arnd program
plans, and request prior approvals for
budgot and prograan plan revisions, in

. acoordance with thig secbion,

(o) Yor nonconstruction aweords, re-
olpients shall request prior approvals
from HUD for one or more of the fol-
Towing program oxr budget related rea-
sons.,

(1) Change in the socope or the objec~
tive of the project or program {even if

.there is no associated budget revision

requiring prior written approval),
(2).Change in .a key person specified
in the application or award document.
(3) The absence for mora than three
months, or a 25 percent reduotion in
time devoted to the project, by the ap-
proved project director or principal in-

vestigator. °

(4) The need for additional Federal
funding,

. (6) The transfer of amounts budgebed
for indirect costs to absorh inereases.dn
direot costs, or vice versa, if approval
is required by HUD, '

24 CFR Subfiitle A (4~1-02 Edition)

(6) The Inclusion, unless walved by
HUD, of costs that require prior ap-
proval in aoccordance with OMB Cir-
oular A-21, “Cost Prinociples for Insti-
tutions of Higher Hduocation,'” OMB
Ciroular A-122, “CUost Prinociples for
Non-Profit Organizations,” or 46 OFR
part 74 Appendix B, “Principles for De-
termining Qosts Applioabla o Research
and Development under CGrants and
Contracts with Hospitals," or 48 OFR
part 31, ‘'Contract Cost Prinoiples and
Procedures,” as applioabls,”

(7) The transfer of funds allotted for
training allowances (divect payment to
trainees) to other oategories of ex-
pense,

(8) Unless dsscribed in the applloa-
Hlon and funded in the approved
awards, the subaward, transfer or con-
traocbing out of any work under an
award. This provision does not apply to
the purchase of supplles, material,
equipment or general support services,

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved hy OMB.

(8) Exoept for requirements listed in
paragraphs (o)1) and (c)(4) of this seo-
tion, HUD is authorized, ab its oplion,
to waive cost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB Ciroulars
A-21 and A-122. Such walvers may in-
clude authorizing vecipients to do any
one or more of the following,

(1) Inour pre-award costs 90 calonday
days prior to award or morg than 90
calendar days with the prior approval
of HUD. All pre-award costs are in-
oureed at the recipient's risk (l.e,, HUD
is under no obligation to reimburse
sucl costs if for any reason the reoipi-
ent does not receive an award or if the
award is less than anticipated and in-
adequate tio cover such costs),

(%) Initiate a one-time extension of
the expiration date of the award of up
0 12 months unless one or more of the
following conditions apply, For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award, This
one-time extension may mnofi be exer-
oised merely for the purpose of using
unobligated balances.
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(1) The terms and conditions of award
prohibit the extension,

(11) Ths extension requires additional
Federal funds.

(111) The * extension involves any
change in the approved objectives or
acope of the projeot.

(3) Carry forward unobligated bal-
ances to subsequent funding periods,

(4) For awards that support research,
unless. HUD provides otherwiss " in
HUD's regulations, the prior approval
requivements desoribed in paragraph

(e) of this seotion, are aybomatically

waived (1.e., recipients need not obfain
shoh prior approvals) unless one of the
conditions included in paragrvaph ()(2)
of this seotion applies.

(f) HUD may, at its opblon, restriot
the transfer of funds among direct cosh
categories or programs, funotions and
activities for awards in which the Fed-
eral share of the project exceeds
$100,000 and the cumulative amount of
auoh transfers exceeds or is expectied to
exceed 10 percent of the total budget as
last approved by HUD. HUD shall not
permit a trangfer that wonld cause any
Tederal approprintion or part thersof
to be used for purposss other than
those consistent with the original in-

_tent of the appropriation

{g) All other changes t0 nonconstruc-
tion budgets, except for the changes de-
soribed in paragraph (J) of this seotion,
do not require prioy approval,

(h) For construction awnvds, recipi-
ents shall request prior written ap-
proyal promptly from HUD for budget
vevisions whenever paragraplis (h)(1),
(h)(2) or (1)(8) of this section apply.

(1) The revision results from changes
in the scope or the objectlve of the
project or program.

(%) The need arises for additional
Tederal funds to complete the projsct.

(3) A revision is desired which in-
volves specific costs for whiech . prior
written approval requirements may be
imposed consistent with applicable
OMB ocost principles lsted in §84.27.

(1) No other prior approval require-
ments for specific items may be lm-
posed unless a deviation has been ap-
proved by OMB,

(§) When HUD makes an award tliat‘

provides support for both construotion
and nonconstruction work, HUD may
rvequire the recipient to request prior

.
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approval from HUD before making any
fund or budget transfers Letween the
two types of work supporbed,

(k) For both oconstruction and non-
construction awards, HUD shall require
rociptents to notify HUD in writing
promptly whenever the ameunt: of Fed-
eral anthorized funds is expected to ex-
cood the neads of the recipient for the
project period hy more than $5000 or
five percent of tlie Federal award,
whichever is greater, This notification
ghall not he required If an application
for additional funding is suhmitted for
a, continuation award,

(1) When requesting approval for
budget revisions, rsoipients shall use
the budget forms that were used in the
application unless HUD Indicates a leb-
ter of request suffices, :

(m) Within 30 calendar days from the

date of receipt of the request for budg-
et revisions, HUD shall review the re-
quest and notify the recipient whether
the budget revisions have been ap-
proved, If the .revision is still under
consideration at the end of 30 calendar
days, HUD shall inform the recipient in

writing of the date when the recipient

mey expect the decision.

§‘B4.26 Non-Federal audits,

(a) Reoiplents and subrecipients that
are institutions of higher sducation or
other non-profit.organization (inciud-
ing hospitals) shall be subject to the
audit requirements contalned in the
Single Audit Aot Amendments of 1908
(81 U.8.0, 7501-7507) and revised OMB
Clronlar A-133, ‘‘Audits "of" States,
Looal Governments, and Non-Pyofit Or-
ganizations,” )

(1) Non-profit organizations subject
to regulations in the part 200 and parb
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised

. OMB Circular A-133, “*Audits of States,

Looal Govermments, and Non-Profit Or-
ganizations,” Tor HUD programs, a
non-profit organization is the mort-
gagoy or owner (as these texms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity.
(2) [Ressrved)

(1) State and loocal governments shall
be subject to the audit requirements
conbained in the Single Auwdit Act
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Amendments of 1996 (31 U.8.J, Thol-
7507) and revised OMB Circular A-1383,
“Audits of Stabes, Looal Govermments,
and Non-Profit Organizations.*

{0) For-profit hospltalg not covered
by the audit provigions of revised OMB
(Hreular A-1833 shall bs subjeot to the
pudit requirements of the Yedernl
awardluy agenolss,

iy Commersial organizations shodl
be subjocs 30 she andis veruirsinents of
HUD or the prime reeiplent as incor-
porated into the award document,

(69 T'R. 47011, Sopt. 13, 1084, as amsnded of 62
Itk 81617, Nov, 18, 1847]

§84.27 Allowable cosis.

Tor each kind of reciplent, there is a
set of Federal principles for deter-
mining allowable oosts, Allowability of
costs shall be determined im accord-
anee with the cost principles applicable
o the entity incurring the costs. Thus,
allowability of costs inourred by State,
local or federally-recognized Indian
tribal governments is determined in
poeordance with the provisions of OMB
Cirowlar A-87, “Cost Principles for
Ytate and Local Governments,'” The al-
lowability of costs incurred by nhon-
profit organizations Is determined in
accordance with the provisions of OMB
Oircular A-192, “Cost Principles for
Non-Profit Organizations,"” The allow-
ability of costs Incurred by institutions
of higher eduoation is determined In
nocordance with the provigions of OMB
Civoular A-21, “Cost Principles for
Bduoational Institutions.” The allow-
ubiliby of costs incurred by hoapitals is
determined in accordanve with the pro-
visions of Appendix B of 45 CIPR part 74,
“Principles for Determining Gosts Ap-
plionble to Research and Development
Under Grants and Contracts with Hos-
pltals.” The allowability of costs in-
oarred by commereial orgamizations
and thoge non-profit organizations list-
ed in Attachment C to Civoulay A-122 1y
dstermined in accordance with the pro-
vigions of the Federal Acquisition Reg-
wWation (FAR) at 48 CFR part 31,

§84,28 Poriod of availability of fands.

Where a tunding period 15 specified, a
reciptent may charge ‘to the grant only
allowable costs vesulbing from obliga~
tions incwred duwring the funding pe-

24 CFR Subfille A (4-1-09 Ediiion)

riod and any pre-award cosbs authoz-
ived by HUD.

PROPORTY STANDARDS

§84.830 Purpose of property standards,

Seotions 84,31 through 84.37 et forth
uniform standacds governing manage-
wmoent and disposition of property fur-
nished Hy the TFederal Covemumeng
whose ¢ost wes charged o @ projset -
supported by a HFederai award. HUD
shall vequire recipiants %o obgerve
these standards under awards and shall
not impose additional requirements,
unless speoifically required by Federal
statute, The recipient may use its own
property menagement stendards and
procadures provided it observes the
provisions of §§84,31 through §4.87,

§84.31 Insurance coverage.

Recipientsd shall, at a minimum, pro-
vide the eguivalent insurance ooverage
for real property and eguipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not he
Insured unless required by the terms
and conditiona of the awarg,

§84,32 Real property.

HUD presgoribes the following require-
ments for recipients concerning the use
and disposition of real property ac-
quired in whole or in part under
awnrds;

(a) Titls to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the projent as long as it is needed and
ghall not encumber the property with-
out appraval of HUD.

{b) The recipient shall ohtaln written
approval by HUD for the ume of real
property in other federally-sponsgored
projects when the recipient determines
that the property 18 no longer nesded
for the purpose of the orlisinal project,
Use Jn other projects shrll be Umited
bo those uwnder Ilederally-sponpgored
projects (1.e,, awaxds) or programs bthat
have purposes consistent with those
authorized for support by HUD,

(¢Y When ths roal property 1s no
longer mesded as provided in para-
grapha (a) and (b) of this section, the
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reciplent shall request disposition in-
structions from HUD or its successor
Federal awarding agency., HUD shall
ohserve one or more of the following
disposition instructions.

(1) The recipient may be permitted to
vetaln title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrih-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
attributable to the Federal participa-
tion in the project (after deducting ac-
tunl and reasonable selling and fix-up
expenses, if any, from the sales pro-
ceeds). When the recipient is author-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to
the extent practicable and result in the

" highest possible return,

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the ourrent fair market
value of the property.

$84.33 Federally-owned and exempt
property.

(8) Federally-owned property, (1) Title
to federally-owned property remains
vegted in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of faderally-ownsd
property In their custody to HUD,
Upon completion of the award or when
the property is no longer needed, the
recipient shail report the property to
HUD for fuwrther HUD utilization.

(2) If HUD has no further need for the
property, it shall he declared sxcess
and reported to the CGeneral Services
Administration, unless HUD has statu-
tory authorlty to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (16 U.S.C. 3710
(1)) to donate research equipment to
aducntional and non-profit organiza-

§84.34

tions in accordance with ©.0. 12821,
“Improving Mathematics and Science’
Hducation in Support of the National
Education Goals.') Appropriate in-
structions shall be issued to the recipt-
ent by HUD,

() Exempt property. When statutory
authority exists, HUD has the option
to vest title to property acquired with
Paderal funds in the recipient without
turther obligation to the Federal Gov-
srnment and under conditions HUD
considers appropriate. Such property is
“gxempt property.’’ Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the reciplent without [arther obliga-
tion to the Federal Government.

§84,3¢ Equipment,

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
n the recipient, subject to conditions
of this section.

() The recipient shall not use aquip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for s fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The reciplent shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ad, whether or not the project or pro-
gram continues to be supported hy Fed-
eral funds and shall not encumber the
equipment without approval of HUD,
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the squipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(1) Activities sponsored hy HUD
which funded the original project; then

(%) Activities sponsored by other Fed-
eral awarding agenocies.

(d) During the time that squipment
is used on the project or prograini for
which it was acquired, the reciplent
ahall make it available for uge on obher
projects or programs if such other use
will not; interfers with the work on the
project or program for which the equip-
ment was originaily acquired, First
preference for such other use shall be
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§84.34

given bto other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
Federal Government, use on obther ac-
tivities not spongored hy the Federal
Government shall be permissible if au-
shorized by HUD, Gser charges shall be
Leen b Al brogram lncome.

(e When acquiring replacernent
g¢quipment, the recipient may use the
squipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD,

(fy The recipient’s property manage-
ment standards for squipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing.

(1) Bguipment records shall be meain-
tained acourately and shall include the
following information.

(1) A desoription of the eguipment,

(i1) Manufacturer's serial number,
model number, Federal stoclk number,
national stock number, or other identi-
fication number. .

(1i1) Source of the equipment, includ-
ing the award number, : .

{iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
velved, if the equipment was furnished
by the Poderal Government) and cost.

(vi) Information from which one can
calenlate the percentage of Tederal
participation in the cost of the equlp-
ment (not applicable to equipment fur-
nished hy the Federal Government).

(vii) Looation and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition date, in-
oluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensabes HUD for its shave.

(2) Bauipment owned by the IFederal
Government shall be identified to indi-
cate Federal ownership, )

(8) A physical inventory of equipment
shall be takon and the results rec-
onciled with the equipment records ab
Janst once esvery two years. Any dil-

24 CFR Subfitle A (4-1-09 Edition)
A,

ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference, The recipient
shall, in connection with the inven-
tory, verify-the existence, current uti-
lization, and continned need for the
siipment.

(4) A gontrol system shall be in etfect
BO nswre dequate saleguards bo pro-
vent loss, danage, or thett of the
equipment. Any loss, damage, or bheft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify XIUD.

(6) Adequate malntenance procedures
ghall be implemented to keep the
equipment in good condition,

(6) Where the recipient is authorized
or required to gell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return,

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards,
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to HUD or its successor, The
amount of compensation shall be com-
puted by applying the percentage of
redera) participation in the cost of the
original project or program Lo the cur- -
vent fadr market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions [rom
HUD. HUD shall determine whether the
equipment can be used to meet HUD's
requirements, If no requirement exists
within HUD, the avallability of the
squipment shall be reported to bthe
General Services Administration hy
HUD to determine whether a requive-
ment for the equipment exists in other
federal agencies, HUD shall issue In-
structions to the recipient no later
than 120 calendar days after the recipi-
ant's recquest and the f{ollowing proce-
dures shall govern,

(1) I so instracted or if disposition
instruckions are not issued within 120
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onlendar days after the reciplent’s re-
quest, the recipient shall sell the
equipment and reimburse HUD an
amount computed by applying to the’

. sales proceeds the percentage of Fod-

eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
3600 or ten percent of the proceeds.
whichever is less, for the recipient's
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsswhere, the re-

. oipient shall be reimbursed by the Fed-

eral Government by an amount which
is computed by applying the percent-
age of the recipient's participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred,

(8) If the reciplent is instructed to
otherwise dispose of the squipment, the
recipient shall be reimbursed by HUD
for such ocosts incurred in its disposi-
tion, .

(4) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Governiment when such
third party is otherwise eligible under
existing statutes, Such transfer shall
e subject to the following standards.

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing. )

(1i) HUD shall lssue disposition in-
gtructions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned equipment, If HUD fails to
jgsue disposition Instruotions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section. as appropriate,

(1i1) When BUD exercises itis right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned aequipment.

§84,36 Supplies and other expendable
property.

(a) Title to supplies and other ex-

pendable property shall vest in the re-

cipient upon acquisition. If there is a

§84.36

residual inventory.of unused supplies
pxceeding $6000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain bhe supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther cage, compensate the Federal Gov-
ernment for its shavre, The amount of
compensation shall be computed in the
same manner as for equipment,

() The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-~
lent services, unless specifically au-
thorized by Federal statute, as long as
the Federal Government retaing an in-
terest in the supplies.

$84,36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award, HUD
regerves a royalty-free, nonexclusive
and irrevocable right to veproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.

() Recipients are subject to applioa-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Noi-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments."”

(c) HUD has the vight to:

(1) Obtain, reproduce, publish or oth-
erwise use bthe date fivst produced
under an award; and ‘

(2) Authorize others to receive, repro-
duce, publish, or otherwlse use such
data for HUD purposes.

(1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
1ished research findings produced under
an award that were used by HUD in de-
veloping an agency action that has the
force and effect of law, HUD shall re-
guest, and the recipient shall provide,
within a reasonable time, the research
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AY

data so that they can be made avail-
ahle to the public through the proce-
dures established under the FOIA, If
HUD obtains the research data solely
in response to a FOIA request, HUD
may charge the reguester a reasonable
fee equaling the full incremental cost
of ohtaining the research data. This fee
should veflect cogts incurrsd by HUD.
rhe recipient, and applicable subrecipi-
ante, This fee Is naddition to any lees
HUD may sssess under the FOIA (b
U.S.C. 652(a)(4)(A)).

{2) The following definitions apply
for purposes of this paragraph (d):

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the sclentific community as
necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communiocations with col-
leagues, This “recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Resewrch data also do not in-
clude:

(A) Trade secrsts, commercial infor-
mation, materials necessary to be held

confidential by a researcher until they

are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identily a particular
person in a research study.

(i) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewsd sclentific or -tech-
nical journal; or ‘

(B) HUD publicly and officially cites
the research findings in sapport of an
agency action that has the force and
offect of law,

(ii1) Used by HUD in developing an
agency action that has the force and ef-
fect of luw 18 defined as when HUD pub-
lely and officlally cites the ressarch
tindings in support of an agenoy action
that has the force and effect of law,

(e) Title to intangible property and
debt instruments acqguired under an
award or subaward vests upon acquisi-
tion in the reciplent., The reciplent
shall use that property for the origi-

24 CFR Subtifle A (4-~1-09 Edition)

nally-authorized purpose, and the ve-
cipient shall not encumber the prop-
erty without approval of HUD, When no

‘longer needed for the originally au-

thorized purpose, disposition of the in-
tangible property shall occur in accord-
ance with the provisions of §84.84(g).

(69 R 47011, Sept, 13, 1994, as amended at 66
TR 50499, May 11, 2000}
§8d4.07  Propecty peust relationship,
Real property, equipment, intangible
property and debt instruments that are
soquired or improved with. IFederal
funds shall be held in trust by the re-
ciplent ag trustee for the beneficiaries
of the project or program under which
the property was acquired ov improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate thab personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.

PROCURBEMENT STANDARDS

§84,40 Purpose of procurement stand-
ards,

Sections 84,41 through 84.48 set forth
standards for use by recipients in es-
tablishing procedures for the proourc-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards arve furnished to en-
sure thal such materials and services
are ohtained in an effective manner
and in compliance with the provisions
of applicable Federal stabtutes and ex-
gcutive orders. No additional procure-
ment standards or reguirements shall
be imposed by HUD upon recipients,
unless specitically required by Federal
statute or exscutive order or approved
by OMB. .

§ 84.41 Récipient responsibilities,

The standards contalned in this sec-
tion do not velieve the reciplent of the
contractnal  responsibillties arising
under its contract{s). The recipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and satisfaction of all contrac-
sl and sdminigtrabtive issues arising
ot of prooursments entered into in
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support of an award or ather agree-
ment, This includes disputes, clalms,
prosests of award, souroe evaluation.or
other matters of a contracbual nature.
Mabters concerning violation of statute
are to be referred to such Federal,
dtate or local authority as may have

proper jurisdiction,

$84,42 Codes of conduct,

The reecipient shall maintain written
standards of conduct governing’ the
performance of its employees engaged
in the award and administration of
contracts, No employes, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would he
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of hig or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a finanocial or other interest
in the firm selected for an award, The
offleers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements, However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licibed 1tem of nominal value. The
standards of conduet shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, emiployees, or agents of the re-
cipient,

$84.43 Competition. ‘
All procurement transactions shall

‘be conducted in a manner to provide,

to the maximum extent practical, open
and free competition, The recipient
shall be alert to organizational con-
flicts of interest as well as noncompebi-
sive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure ohjective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft  specifications, requirements,
statements of work, invitations (or
ds and/or requests for proposals shall
be excluded from competing for such

§84.44

procurements. Awards shall be made to
the bidder or offeror whose bid or offer
{8 responsive to the solicitation and is
most advantageous to the racipient,
price, quality and other factors consid-
arad. The other factors shall include
the bidder's or offeror’s compliance
with Section 3 of the Housing and
Urban Development Aot of 1068 (12
U.8.C, 1701lu), hereafter reterred to as
iigdection 8. Bection 3 provides that, to
the greatest extent feasible, and con-
gistent with existing Federal, State,
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be
directed to low- and very low-incoms
persons. Solicitations shall clearly set
forth all requirements that the hidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all hids or offers may
be rejected when it is in the recipient's
interest to do so.

§84.44 Procqrement procedures,

(a) All recipients shail sstablish writ-
ten procurement procedures, These
procedures shall provide for, at a min-
{mum, that paragraphs ( a)(1), (a)(2) and
(a)(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to deterniine which would be
the most economical and practical pro-
curement for the Federal Government,

(3) Sotlicitations for goods and serv-
ices provide for all of the following.

(1) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured, In competitive procurements,
such a description shall not contain
featwres which unduly restrict com-
petition.

(1) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical recuirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.
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(iv) The speocific features of '‘brand
namo or equal® desoriptions that bid-
ders are required to meet when such
- items are included in the sollcitation.

(v) The acceptance, to the extent
practicable and economically feasibls,
of products and services dimensioned in
the metric system of meagursment.

ivi) Preference. to the extant prac-
picable and economicully teasible. for
oroducts and servieey thad souserve
Sanbural resources and protect the envi-
ronment and are energy sfficient,

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
buginess enterprises, whehever pos-
sible. Reciplents of Federal awsards
shal) take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness snterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities avallable and arrange
time frames for purchases and oon-
wracts 0 encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises,

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small husinesses, minority-owned
firms, and women's husiness enter-
prises, '

(4) Bncourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-

terprises when a contract is too large
for one of these {irms to handle individ-
ually,

(6) Use the services and assistance, as
approprinte, of such organizations as
the Sinall Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises,

(¢) The type of procuring instruments
used (e.g., ixed price contracts, cost
reimbursable ocontracts, purchase or-
ders, and incentive contracts) shall he
determined by the recipient but shall

he appropriate for the particular pro-,

curement and for promoting the best
interest of the program or project in-

K}
k)

24 CFR Subtitle A (4-1-09 Ediition)

volved, The “‘cost-plus-a-percentage-of-
cost' or "percentage of construotion
cost” methods of contracting shall not
he used. ‘

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and conci~
tions of bthe proposed - procuremsnt.
Consideration shull be given to such
metters as conbractor integrisy; com-
pliance with public pollcy, including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U,8.C. 1701u); record of past
performeance; and financial and tech-
nical resources or accessibility to other
necessary resources, In certain oir-
cumstances, contracts with oertain
parties are restricted by implementa-
tlon of Bxecutive Ovrders 12648 and
12689, *‘Debarment and Suspension,’ at
2 CFR part 2424.

(e) Recipients shall, on reguest, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, stc,, when any
of the following conditions apply.

(1) A recipient's procurement proce-
dures or operation tails to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(2) The procurement i expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 408 (11),
whichever is greater, and is to bhe
awarded without competition or only
one bid or offer is received in response
bo & solicitation.

(3) The procurement, which I8 ex-
peoted to exceed bthe small purchase

shreshold, specifies a “hrand name”

product,

(4y 'The proposed award over the
small purchase threshold is to De
awarded to cther than the appurent
low bidder under a sealed bid procure-
ment,

(6) A proposed contract modification
changes the scope of a contract or in-
creases the sontract amournt by more
than the amount of the small purchase
threshold,

160 FR 47011, Hept. 18, 1094, as amonded nt 72
PR 73492, Doc. 27, 2007)
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$84,46 Cost and price analysis,

Some form of cost or price analysis
ghall be made and documented in the
procurement files in.comnection with
every procurement action, Price anal-
ysis may be accomplished in various
ways, including the comparison of
price cquobations submitted, market
prices and similar indicia, together

‘with discounts, Cost analysis is the re-

view and evaluation of each glement of
cost to determine = reasonableness,
allocability and allowability.

§84,46 Procurement records,

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

{(a) Bagis for contractor selaction;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(c) Baais for award cost or price.

§84,47 Contract administration.

A system for contract administration
shall be maintalned to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to énsure adeguate and
timely follow up of all purchases, Re-
ciplents shall evaluate contractor per-
formance and docwmnent, as appro-
priate, whether contractors have met
the bterms, conditions and specifica-
tions of the contract.

§84.48 Contract provisions.

The recipient shall includs, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts, The following
provisions shall also e applied to sab-
contracts. .

(a) Contracts in excess of the small
purchase threshold shall contain con-
tracktual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate. : .

(h) All contracts in excess of the
small purchase threshold shail contain
suitable provisions for termination by
the recipient, including the manner by

§84.48

»which termination 'shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under whioh the contract mey
be terminated for default as well as
conditions where the contract may be
terminated hecause of circumstances
heyond the control of thie contractor.

(c) .Except as otherwise required by
stabute. an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract  exoceeds
$100,000, For those contracts or sub-
contracts exceeding $100,000, HUD may
accept the honding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government's interest is ade-
quately protected. If guch a determina-
sion has not heen made, the minimum
requirements shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of .the bid
price, The “‘bid guarantee’ shall con-
glgt of a firm commitment such as a
hid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as agsurance that the bidder shall,
upon acceptance of - his bid, execute
guch contractual documents as may be
required within the time speoified.

(2) A performance hond on the part of
the conbtractor tor 100 percent of the
contract price, A “performance bhonc "
is one executed in conneotion with a
contract to secure fulfillment of all the
contractor's obligations under such
contract,

(3) A payment ond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond " ig one
execubed in connection with a contract
o assure payment as required by stat-
ute of all persons supplying lahor and
material in the execution of the work
provided for in the contract,

(4) Where honds are required in the
situations described herein, the honds
ghall be obtalned from companies hold-
ing certiflcates of authority as accept-
able sureties pursuant to 31 CFR part
993, “Surety Companies Doing Buginess
with the United States."”
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§84.50

(d). A1l negotiated contracts (except
those for less than the small purchase

threshold) awarded by recipients shall

include a provision to the effect that
the recipient, HUD, the Comptreller
General of the United States, or any of
their duly authorized representatives,
shill have access to any hooks, docu-
menta, papers and records of the con-
tructor which are directly pertinent to
. speeilic program for the purposs of
making audits, examingtions, excerpts
and transeriptions. ‘

(8) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this rule, as applicable,

RIEPORTS AND RECORDS

§84.60 Purpose of reports and records.

Sections 84,61 through 84,63 set forth
the procedures for monitoring and re-
porting on the recipient's financial and
program performance and the nec-
essary standard reporting forms. They
also sel forth record retention require-
ments.

$84.61 Monitoring and reporting pro-
gram performance,

(a) Reciplents are responsible for
managing and monitoring each project,
program, subaward, function or-activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipisnts have met the audit require-
ments as delineated in §84.26,

(h) HUD shall presoribe the frequency
with which the performance reports
shall be submitted, Exeept as provided
in §84.51(f), performance reports shall
not he required morve frequently bhan
yunrterly or less frequently than annu-
ally. Annual reports shall be due 90 cal-
endar days after the grant year; quar-
terly or semi-annnual reports shall be
due. 30 days alter the reporting perioed,
HUD may require annual reports hefore
the anniversary daetes of multiple year
awards Iy leu of these requirements.
The tinal performance reports are due
80 cnlendar days after the expiration or
termination of the award, :

(¢) I inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

24 CFR Subtitie A (4~1-09 Edition)
. \

(d) When required, performance re-
ports shall generally contain, for each

award, brief information on each of the

following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both,
Whenever appropriate and bhe oufput
of programs or projects can be readily
guantified, such  guaabibative daba
should be related to cost data for com-
putation of unit costs,

(2) Reasons why established goals
were not met, i appropriate,

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs. :

(e) Recipients shall not be required to
submit more than the originel and two
copies of performance reports.

() Reoipients shall immediately no-
tify HUD of developments that have a
gignificant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impsir the ability to meet
the objectives of the award, This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa-
tion, i

(g) HUD may make site visits, as
needsd.

(h) HUD shall comply with clearanoce
requirements of 5 CFR part 1320 when
requesting performance data from re-
cipients.

§84,62 IFinancial reporting.

(&), The following forms or such other
forms as may be approved hy OMB are
aubthorized for obtalning financial in-
formation [rom recipients. )

(1) SI-269 or SP-269A, Financial Sta-
tus Report.,

(1) HUD requires recipients to use the
SI-269 or SF-268A Lo report the statns
of funds for - all nonconstruction
projects or programs. HUD has the op-
tion of not requiring the STF-269 or SI-
2694 when the SI-270, Reqnest for Ad-
vance or Reimburgsement, or SIF-272,
Report of Federal Cash Transactions, 13
determined to provide adequate infor-
mation to meet 1ts needs, except that a
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final STF-269 or SF-209A shall be re-
quired at the completion of the project
when the SF-270 {s used only for ad-
vances.

(i) HUD shall prescribe whether the
report shall be on a cash or acorual
basis, If HUD requires accrual informa-
tion and the recipient’s accounting
records are not normally kept on the
acernal basis, the recipient shall not be
required to convert its accounting sys-
tem, but shall develop such accrual in-
formation through Nest estimates
hased on an analysis of the documenta-
tion on hand.

(1ify HUD shall determine the fre-
quency of the Financial Status Report
for each project or program, consid-
ering the size and complexity of the
partioular project or program, How-
ever, the report shall not he required
more frequently than quarterly or less
frequently than annually. A final re-
port shall be required at the comple-
tion of the agresment.

(iv) HUD requires recipients to suh-
mit the SF-269 or SF-269A. (an original
and no more than two copies) no later
than 30 days after the end of each spec-
ifled reporting period for quarterly and
gsemi-annual reports, and 90 calendar
days for annual and final reports, Bx-
tensions of reporting due dates may be
approved by HUD upon request of the
recipient.

(2) S¥-272, Report of Federal Cash.

Transactions,

(1) When funds are advanced to re-
oipients HUD shall require each recipi-
ent to submit the SF-272 and, when
necessary, its continuation sheet, SF-
97%a. HUD shall use this report to mon-
itor cash advanced to recipients and to
obtain dishursement information for
each agreement with the recipients.

(il) HUD may require forecasts of
Federal cash requirements in the '"Re-

marks” seotion of the repoxt.

(i11) When practical and deemed nec-
sssaly, HUD may requive recipients to
report in the “Remarks” secbion the-
amonnt of cash advances received and
retained in excess of three days. Re-
cipients. shall provide short narrative
explanations of actions taken to reduce
the excess balances,

(lv) Reoiplents shall bé required to
submib not more than the original and
two copies of the SF-272 15 calendar

§84.53

days following the end of gach quarter,
HUD may require a monthly report
from those reciplents recelving ad-
vances totaling $1 million or more per
yoar, )

(v) HUD may waive the requirement
for submission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are. monitored
throngh other forms contained in this
section; :

(B) If, in HUD's opinion, the recipi-
ent's accounting controls are adequate
to minimize excessive TFederal ad-
yances; or

(0) When - the electronic payment
mechanisms provide adequate data.

(b) When HUD needs additional infor-
mation or more frequent reports, the
following shall be observed.

(1) When additional information is
needed to comply with legislative re-
quirements, HUD shall issue instruc-
tions to require recipients to submit
such information under the ‘‘Remarks”
section of the reports,

(2) When HUD determines that a re-
oiplent’'s accounting system does nob
meet the standards in §84.21, additional
pertinent information to further mon-
{tor awards may be obtained upon writ-
ten notice to the recipient until such
time as the system is brought up to
gtandard, HUD, in obtaining this infor-
mabion. shall comply with report clear-
ance requirements of 5§ CFR part 1320.

(8) HUD will shade out any line item
on any report if not necessary.

(4y HUD may accept the identical in-
formation from the recipients in ma-
chine readable format or computer
printouts or electronic outputs in lieu
of prescribed formats.

(5) HUD may provide computer or

. electronic outputs to reciplents when

such expedites or contributes to the ac-
curacy of reporting.

$84.53 Retention and access require-

ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
HUD shall not impose any other recoxd
retention or ncocess requirements upon
recipients,
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§84.60 ,

(hy Financial recoxds, supporting doc-
nments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
med report, as nuthorized by HUD, The
Galy exeeptions sre she following,

" (1, I any litigation, claim, or audit is
started befores the expiration of the 3-
year period, the records shall be re-
tained wntil all litigation, claims or
audit findings involving the records

have been resolved and final action .

talcon,

(2) Records for real property and
squipment acquired with Federal funds
shall be retained for 3 years after final
disposition,

(3) When records are transferred to or
maintained by HUD, the 8-year reten-
tion requirement is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocation plans, etc, as speocified in
§84.53(g).

(0) Copies of original records may bhe
subgtituted for the original records if
authorized by HUD,

(d) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value, However, in order to avoid dupli-
cole recordkesping, HUD may make ar-
rangements for recipients to retain any
records that aré continuously needed
for joint use,

() HUD, the Inspector General,
Compuroller General of the United
States, or any of thelr duly authorized
vepresentatives, have the right of time-
ly and unrestricted access to any
bhooks, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
sxaminations, excerpts, transcripts and
copiss of such documents, This righi
aigo includes timely and reasonahle ac-
veys to a recipient's personnel for the
purpose of interview and discussion vre-
lated to such doouments. The rights of
weeess in this paragraph (e) are not
limited to the required retention pe-
riod, huat shall last as long as records
wre retained,

24 CFR Subtitle A (4-1-09 Edition) -

(f) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall he
kept contidential and would have been
gxempted from disclosure pursuant to
the Freedom of Intormation Act (5
U.13.C. 552) if the cevcords had belonged
Lo 0D,

(g) Indirect cost rate proposals, cost al-
location plans, ete, Paragraphs (g)(1) and
(€)2) of this section apply to the fol-
lowing types of documents, and their
supporting records—indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or ocomposite fringe benefit
rates).

(1) If submitted for negotiation. If the
recipient submits to HUD or the sub-
recipient submits to the recipient the
proposal, plau, or other computation to
form the basis for negotiation of the
rate, then the 8-year retention period
for 148 supporting records starts on the
date of such submigsion.

(9) If not submitied for negotiation. If
the recipient is not required to submit
to HUD or the subrecipient is not re-
guired to submit to the recipient the
proposal, plan, or other computation
for negotiation puvposes. then the 3-
year retention period for the proposal,
plan, or other computation and its sap-
porting records starts at the end of the
fiscal year (or other accoanting period)
covered by the proposal, plan, or other
computation,

TERMINATION AND ENFORCEBMENT

§84,60 Purpose of termination and en-
forcement.
Bections 84,61 and 84,02 set forth uni-
form suspension, termination and en-
lorcement procedures,

§$ 84,61 Terminution,

(a) Awards maoy bhe terminated in
whole or in part only if paragraphs
(a){l), (X2 or (a)3) of this section
apply.
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(1) By HUD, if p, recipient materially
fails to comply with the terms and con-
ditions of an award, .

(%) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(8) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the

effective date, and, in the case of par-

tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
perminate the grant in its entirety
under either paragraphs (a)}(1) or (a)2)

"of this section.

() If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-

" sponsibilities of the recipient after ter-

mination, as appropriate.

§84.62 Enforcement,

(a) Remedies for noncompliance, If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, applioation. or
notice of award, HUD may, in addition
to imposing any of the special condi-
tions outlned in §84.14, take oite or
more of the following actions. as appro-
priate in the ciroumstanaces.

(1) Temporarily withhold cash pay-
ments pending corvection of the defi-
ciency by the recipient or more severe
enforecement action by HUD.

(2) Disallow (that is, deny both use of
funds and any applicable matehing
eredit for) all or part of the cost of the
activity or action not in compllancs.

(3) Wholly or partly suspend or ber-
minate the current award,

(4) Withhold farther awards for the
project or prograoim.

(6) Take other remedies that may be
legally awvailable.

(b) Hearings and appeals. In taking an
enforcement action, HUD shall provide

§84.71

the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(¢) Effects of suspension and termi-
nation. Costs of a reciplent resulting
from obligations incurred by the re-
cipient during a suspension or after
sermination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of guspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (e)(1) and (c)2) of thia
gection apply. )

(1) The costs result from obligations
which were properly incurred hy the re-
oipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. )

(2) The costs would be allowable if
the award were nob suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
talas effect.

(d) Relationship to debarment and sius-
pension. The enforcement remedies
identified in this' section, including
guspension and termination, do not
preciude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.13).

69 PR 47011, Sept. 18, 1984, as amended at 72
R 73493, Deo. 27, 3007]

Subpart D—After-the-Award
Requirements

§84,70 Purpose.

Sections 84.71 through 84,73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

$84.71 Closeout procedures,

(a) Recipients shall submit, within 90
calendar days after the date of comple-
tlon of the award, all financial, per-
formance, and obher reports as required
by the terms and conditions of the
award, HUD may abprove extensions
when recquested by the reciplent,
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§84.72

() Unless HUD authorizes an exten-
sion, a recipient shall ligquidate all ob-
Hgations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions,

(¢) HUD shall malee prompt payments
50 recipient for allowable veimburs-
shis sosts nuder She award heiny cloged
out.

(d)y The recipient shall promptly re-
fund any bhalances of unobligated cash

that HUD has advanced or paid and.

that is not authorized to he retained hy
the recipient for use in other projects.
OMB Ciroular A-129 governs unreturned
amounts that become delinquent dshts.

{e) When authorized by the terms and
conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports sre
received.

(f) The recipient shall account for
any - real and personal property ac-
quired with Federal funds or received
fromy the Federal Government in ac-
cordanoe with §§84.81 through 84,37,

(g) In the event a final audit has not
been performed prior to the closeout of
an award, {UD shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs vresulting from the
final audit,

§84.72 Subsequent adjustments
continuing responsibilities,
1a) The closeout of an award does not
affest any of the following.

1) The right of HUD to disallow costs
and recover funds on the basis of a
later audit or other review.

(2) The obligation of the recipient to
return any lfunds due as a result of
later refunds, corrections, or other
trangactions.

(3) Audiv requirements in §84,28,

(4) Property management royuire-
ments in §§ 84,31 through 84,37,

(6) Records retention as required in
§84.63.

() After closeout of an award, a rela-
Lionship created under an award may
he modified or ended in whole or in
purt with the congent of HUD and the
recipient, provided the responsibilities

and

24 CFR Subtitie A (4~1-0D9 Edition)
a

of the recipient referved to in §84.73(a),
including those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the reecipient, as appro-
priate,

§$84.73 Collection of amounts due,

iny Any tunds paid to a recipient in
sxouss of the amount to which the re-

‘aplent is tinally desermined to be enti-

tled under the terms and conditions of
the award congtitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(1), (a)(2) or (a)3) of this
section,

(1) Making an administrative offset
against other requests for reimburse-
ments,

(2) Withholding advance bpayments
otherwise due to the recipient.

(3) Taking other action permitted by
statute,

(b) Exoept as otherwise provided by
law, HUD shall charge interest on an
overdue debt in accordance with 4 CFR
Ohapter II, “Federal Claims Uollection
Standards."

Subpart E—Use of Lump Sum
Grants

§84,80 Conditions for use of Launp
Sum (fixed price or fixed amount)
grants,

(a) Heads of awarding activities
(1A As) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
nlation or Notice of Tunding Avail-
ahbility. For obher awards, discretion
may be provided to Grant Officers to
determine the funding arrangement on
a transaction basis. In such ocases,
Grant Officers shall document the basis
for selection of the funding arrange-
ment, in the negotiation record. Appro-
priate consideration to fixed amount

~ (lump sum) awards shall he made if one

or more of the followlng conditions are
present:

(1) The HUD fanding amount is defi-
nitety less than the total actual cost of
the project,

(2) The HUD lunding amount does not
sxcesd $100,000 or the small purchase
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threshold fixed at 41 U.S.C. 403 (11),
whichever is greater, i

(3) The project scope s very specific
and adequate cost, historical, or unit
pricing data is available to establish a
fixed amount award with assurance
that the recipient will realize no incre-
ment ahove actual cost, '

(b) [Reserved]

§84,81 Detinition,

(a) A lump sum award is an award for
a predetermined amount, as get forth
in the grant agreement, which amount
does not vary with the amount of the
recipient's actual {ncurred costs. Under
this vype of award, HUD does not pay
the recipient for its incurred costs but
rather for completing certain defined

" avents in the work or achisvement of

gsome obther well-defined milestone,
Some of the ways in which the grant
amount may he paid are, but are not
limited to:

(1) In several partial payments, the
amount of each agreed upon in ad-

< yance, and the “milestone’ or event

triggering the payment also agreed
upon in advande, and set forth in the
grant;

(2) On a unit price hasis, fora defined
unit or units (such as a housing coun-
geling unit), at. a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(3) In one payment at grant comple-
tion.

(b) The key distinction between a
jump swn and a cost reimbursement
grant is the lack of a direct relation-
ship between the costs incarred by the
recipient and the amount paid by HUD
in the luwmp sum arrangement.

$84.82 Provisions applicable only to
lump sum grants.

In addition to the provisions of this
subpart B, subparts A and B of this
part apply to lump swun grants,

(a) Financlal and progran manage-
ment. Paragraphs (b) through (e) of this
section prescribe standards for finan-
cial management systems, methods for
maling payments, hudget revision ap-
provals, and making audits,

(h) Standards for financial management
systems. (1) Records that identify ade-
cuately the source and application of

§84.82

funds. for federally-sponsored activities
ave required. These records shall con-
tain information pertaining to Federal
awards, authorvizations, obligations,
unobligated balances, assebs, outlays,
income and interest.

(2) Bifective control over and ac-
countability for all funds, property and
other assets are required. Recipients
shall adequately safeguard all such as-
sats and assure they are used solely for
authorized purposes.: .

(3) Comparison of outlays with budg-
et amounts for each award is required,
Whenever appropriate, financial infor-
mationh should be related to perform-
ance and unit cost data,

(4) Where HUD guarantees or insures
the repayment of money horrowed by
the recipient, HUD, at its discretion,
may require adequate honding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(6) BUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Taderal Government's interest,

(6) Whelre honds are required in the
situations described above, the bonds
shall he obtained from companies hold-
ing certificates of authority as acceptb-
able sureties, as prescribed in 31 CFR
part- 223, “igurety Companies Doing
Business with the United States."

(c) Payment. (1) The standard gov-
erning the use of banks and other insbi-
tutlons -as depositories of fands ad-
vanced under awards is, HUD shall not
require separate depository accounts
for funds provided to a recipient or es-
tablish any eligibility requirements for
depositories for funds provided to a re-
cipient. Howaever, recipients must be
ahle to account for the receipt, obliga-
tion and expenditure of funds.

(2) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
husiness enterprises, recipients shall he
encouraged to uge women-owned and
minority-owned banks (a hanlk which is
owned at least 50 percent hy women or
minority group members). ’

(3) Except as noted elsewhere In this
part, only the following forms shall be
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§84.82

authorized for the recipients in re-
_questing payments, HUD shall not re-

quire more than an original and two
copies of these forms, )

(i) SF-270, Request for Advance or Re-
imbursement, HUD has adopted the SF-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vanee methods are not ased. The SF-
gy shall also be wwed tor lamp sum
payment reyuests, HUD, however, hag
the option of using this form for con-
struction programs in leu of the SF-
271, “Outlay Report and Request for
Reimbursement for Construction Pro-
grams,’’

(ii) $#-271, Outlay Report and Request
for Reimbursement for Construction Pro-
grams, HUD has adopted the SF-271 as
the standard form to he used for re-
fuesting reimbursement for construc-
tion programs, However, HUD may sub-
stitute the SP-270 when HUD deter-
mines that it provides adequate infor-
maeation to meet HUD's needs,

{d) Revision of budget and program
plans, (1) The budges plan is the finan-
cial expression of the project or pro-
gram as approved during the award
process, It may include either the Fed-
eral and non-I'ederal share, or only the
Tederal shars, depending upon HUD re-
quirements, It shall be related to per-
formance tor program evaluation pwr-

_poses whensever appropriate,

(2) Recipients are required to report
devinlions from program plans, and re-
guest prior approvals for hudeget and
program plan revisions, in acgcordance
with this section.

13y Por nonconstruction awards, re-
cipients shall request prior approvals
fromn HUD for one or more of the fol-
lowing program or hudget related rea-
sons,

(i) Change in the scope or the abjec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval),

(1) The need for additional Federal
funding.

(ii1) Unless described in the applica-
tion and funded in the approved
sweards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply te
the purchase of supplies, materiai,
sruipment or general support services.

24 CFR Sublitle A (4~1-09 Ediition)

(4) No other prior. approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB,

(6) Bxcept for reguirements listed in
paragraphs (d)(3)(1) and (d)X(3)(11) of this
saction, HUD is authorized, at its op-
tion, to walve cost-related and admin-
{strative prior written approvals re-
gquired by Cireular A-110 and OMEB iy
cnlars A wud A-1220 Buch walvors
may include authorizing recipients to
do any one or more of the following.

(1) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tity HUD in writing with the sup-
porting reasons and revised eéxpiration
date at least 10 days before the explra-
tion date specified in the award. This
action may bhe taken unless:

(A) The terms and conditions of
award prohibit the extension.

(B) The extension requires additional
Faderal funds.

(¢) The extension involves any
change in the approved objectives or
seope of the project, '

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (dA)(8)1)
or ()(6)(11) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

. (i1) The need ariges for additional
Federa) funds to complete the project.

() No other prior approval require-
ments for specilic items may be im-
posed unless a deviation has been ap-
proved hy OMB,

(8) When HUD makes an award thatl
provides support for hoth construction
and nonconstruction work, HUD may
require the reciplent to request prior
approval from HUD before making any
fund or budget transfers hetween the
two bypes of work supported,

(e) Non-Federal audits, (1) Recipients
and subrecipients that are institutions
of higher education or other non-profit
organizations  (including  hospitals)
shall be subject to the audit require-
ments contained in the Single Audit
At Amendments of 1996 (31 U.8.C, 7601
7507) and revigett OMB Circular A-133,
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$tAudits of States, Local Govermments,

and Non-Profit Organizations.”

1) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133. “'Audits of States,
Liocal Governments, and Non-Profit Or-
ganizations.” For HUD programs, &
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity.

(i1) [Reserved]

(%) State and local governments shall
he subject to the audit requirements
contained in the  Single Audit Act
Amendments of 1996 (31 U,S.C. 7601-
7607) and revised OMB Circular A-133,
CAundits of States, Local Governments,
and Non-Profit Organizations."

(8) For-profit hospitals not covered-

by the audit provisions of revised OMB
Clrcular A-133 shall he subject to the
audit requirements of the Federal
awarding agencies,

(4) Comumercial organizations shall be
subject to the audit requirements of
HUD or the prime reciplent as inoor-
porated Into the award document.

[69 FR 47011, Sept. 13, 1994, as snended at 62
FR 61617, Nov. 18, 1987]

§84.88 Property standards,

(a) Purpose of property standards. ’

Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
project supported by a Federal award,
HUD shall require recipients to ohserve
these standards under awsrds and shall
not impose additional requirements,
unless specifically recuired by Federal
statute. The recipient may use its own
property management standards and
procedures provided 1t obgerves the
provisions of paragraphs () through (g)
of this section.

(h) Insurance coverage. Recipients
ghall, at a minimum, provide the equiv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided o property
owned by bhe reciplent. Federally-
owned property need not be insured un-

§84.83

less recuired hy the terms and condi-
tions of the award,

(c) Real property. HUD prescribes the
following recuirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards:

(1) Title to real property shall vest In

the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD,
" (2) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project,
Use in other projects shall be Hmited
to those under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by HUD,

(d) Federally-owned and ezempt prop-
erty—(1) Federally-owned property—)
Title to federally-owned property remains
vested in the Federal Government. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD. Upon
completion of the award or when the
property 1s no longer needed, the rve-
cipient shall report the property to
HUD for further HUD utilizatio,

(1) ¥ HUD has no further need for
the property, it shall be declared excess
and reported to the General Services
Administration, ‘unless HUD has stabu-
tory authority to dispose of the prop-
arty by alternative methods (e.g.. the
authority provided by the Federal
Technology Transfer Act (15 U.8.C. 3710
(I)) 6o donate research equipment to
educational and non-profit organiza-
tions in accordance with E.O, 12821,
“Improving Mathematics and Science
Education in Support of the National
Educabion Goals,”) Appropriate in-
gtructions shall be lssued to the recipi-
ent by HUD,

(2) Exempt property. When statutory
authority exists, HUD has the option

- to vest title to property acquired with

Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
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“exempt property.’’ Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government, .

(e} Equipment, (1) Title to equipment
acquired by o reciplent with Federal
fands shall vest in the recipient, sub-
jeet Lo conditions of thiz section,

) The recipient shall use the equip-
mens  in che project or program lor
which it was acquired as long as need-
od, whether or not the project or pro-
gram continunes to be supported by Fed-
aral funds and shall not encumber the
squipment without approval of HUD.
When the eguipment is no longer need-
ed for the original project or program,
the recipient shall use the equipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(1) Activities sponsored by HUD
which funded the original project; then

(i1) Activities sponsored by other
Federal awarding agencies,

(3) During the time that equipment is
used on the project or program for
which it was acquirved, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference {or such other use shall he
piven to other projects or programs
sponsored hy HUD that financed the
eyuipment; second preference shall be
aiven to projects or programs spon-
sored by other Federal awarding agen-
cles, If the equipment is owned by the
Federn] Government, use on other ac-
tivities not sponsored by the Federal
CGovernment shall be permissible 1 au-
thorized by HUD.

(4) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
stuipment shall include all of the fol-
lowing,

(1) Bquipment, records shall be main-
tained nocarately and shall include the
following information. i

(A) A description of the equipmont.

(B) Manufacturer's serial number,
modael namber, Federal stock number.
national stock nwinber, or other identi-
fication mumber,

24 CFR Subtitle A (4-1-09 Ediition)

(C) Source of the equipment, includ-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government.

(B)y Acquisition date (or date re-
celved, if the equipment was furnished
by the Federal Government) and cost.

(F) Location and condition of the
squipment and bthe date the informu-
rion was reporsed.

i) Bgdipment owned by che Federal
Government shall be identsitied to indi-
cate Pederal ownership.

(iif) A physical Inventory of squip-
ment shall be taken and the results
reconciled with the equipment records
at least once every two years, Any dif-
ferences bhetween quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in commection with the inven-
sory, verify the existence, current ubi-
lization, and continued need for the
equipment.

(iv) A control system shall be in ef-
fect to insure adequabe safeguards to
prevent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
tully documented; if the squipment was
owned by the Federal Government, the
recipient shall promptly notity BUD,

(v) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) HUD may reserve the right to
transfer the title to the Federal Gov-
grnment or to a third party named by
the Mederal Government when such
third party is otherwige eligible under

. existing statutes, Such transfer shall
he subject to the following standards.

(1) The equipment shall he appro-
printely identified in the award or oth-
erwise made known to the reciplent in
writing,

(i) HUD shall issue disposition in-
structions within 120 calendar days
after veceipt of a final inventory. The
final inventovy shall lst all equipment
acquired with grant funds and feder-
ally-owned equipment, If HUD fails to
issue disposition instructions within
the 120 valendar day period, the recipi-
ent, shall apply the standards of this
section, as appropriate,
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(i11) When HUD exercises tis right to
take title, the equipment shall he sub-
ject to the provisions for federally-
owned equipment.

(f) Mtangible property. (1) The recipi-
ent may copyright any work that is
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award, HUD reserves
a, royalty-iree, nonexclusive and irrev-
ocable right to reproduce. publish, or

otherwise use the work for Federal pur- -

poses, and o authorize others to do so.

(2) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,

Contracts and Cooperative Agree-

ments,”’

(3) Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs (D(@)() and (£)(3)(11) of this sec-
tion.

(1) Obtain, reproduoce, publish or oth-
erwise use the data first produced
under an award,

(1) Authorize others to receive, re-
produce, publish, or otherwise use such
date for Federal purposes,

(4) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient, The recipient
shall use that property for the origi-
nally-authorized purpose. .

(g) Property trust relationship. Real
property, equipment, intangible prop-

‘erty and debt instruments that are ac-

quired or improved with Federal funds
shall be held in trust by the recipient
as trustee for the heneflciaries of the
project or program under which the
property was acguired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or fmproved
with Pederal funds and that use and
disposition conditions apply to the
propexrty.

§ 84,84 Procurement standards.

(a) Purpose of procurement standards.
Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-

§84.84

cipients in establishing proocedures for
the procurement: of supplies and other
sxpendable property, squipment, real
property and other gervices with Fed-
eral funds. These standards are fuar-
nished to ensure that such materialy
and services are abtained in an effec-
tive manner and in compliance with
the provisions of applicable Pederal
statutes and executive orders. No addi-
tional  procurement standards or re-
guirements shall be imposed by HUD
apon recipients, unless aspecifically re-
¢uired hy Federal statute or executive
order or approved by OMB.

(h) Reciplent responstbilities, The
standards contained in this seotion do
not relieve the recipient of the con-
tractual responsibilities ariging under
its contract(s), The reciplent is the re-
sponsible authority, without recourse
to HUD, regarding the gettlement and
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
an award or other agreement. This in-
cludes disputes, olaims, protests of
award, source evaluation or other mat-
ters of a contractual nature, Matters
concerning violation of statute are to
be referred to such IMederal, State or
local authority as may have proper ju-
risdiction.

(0) Codes of conduct, The recipient
shall maintain written standards of
sonduct governing the performance of
its employees engaged In the award and
administration of contracts. No em-
ployee, officer, or agent shall partici-

_pate in the selection, award, or admin-

{stration of a contrach supported by
Federal funds if a real or apparent con-
fHet of interest would be {nvolved.
Such a conflict would arise when the
employes, officer, or agent, any mem-
per of hig or her immediate family, his
or her partner, or an organization
which employs or s about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award, The officers, em-
ployees, and agents of the reclpient
shall neither solicit nor accept gratu-
itles, favors, or anything of monetary
value from contractors, or parties to
subagreements, However, recipients
may set standards for situations in
which the flnancial interest is not sub-
stantial or the gift is an unsolicited
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item of nominal value. The standards
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient.

(d) Competition. -All procurement
transactions shall he conducted In a
manner to provide, to bhe maximum
axtant proctical, open and Iree com-
putition, The rcecipient shall be wlert to
swunisteoionsd contlicts of inberess as
well as noncompetitive practices
among contractors that may restrict
or eliminate competition or otherwise

restrain trade, In order to ensure objec-.

‘tive contractor performance and elimi-
nate unfair competitive advantage,
contractors that develop or draft speci-
flentions, requlrements, statements of
work, invitations for bids and/or re-
yuests for proposals shall be excluded
from competing for such procurements.
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan-
tageous to the recipient, price, quality
and other factors considered. The other
factors shall include the bidder's or
offeror's compliance with Section 8 of
the Housing and Urban Development
Act of 1968 (12 U.8.C. 1701u), hereafter
referred to as ‘‘Section 3," Séction 3
provides that, to the greatest extent
fensible, and consistent with existing
ederal, State, and local laws, and reg-
ulations, economic opportunities gen-
arated by certain HUD financial assist-
ance shall be directed to low- and very
low-income persons. Solicitations shall
olearly get forth all requirements that
the bidder or offeror shall fulfill in
order for the hid or offer to he evalu-
ated by the recipient. Any and all bids
or offers may he rejected when it is in
the recipient’s interest to do so.

()" Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedures, These procedures
shall provide for, at a minimum, that
paragraphs  (e)}1){1), (e)X1)il) and
(g){1)(i11) of this seotion apply.

({) Reciplents avoid purchasing un-
necessary items.

(1) Whers appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would he
the most sconomical and practioal pro-
surement for the recipient,

24 CFR Subtitie A (4-1-09 Edition)

(1il) Solicitations for goods and serv-
ices provide for all of the following,

(A) A clear and acourate description
of the technical requirements for the
material, product or service to be pro-
cured, In competitive procurements,
such a description shall not contain
featwres which unduly restrict com-
pefition.

{B) Reyuirements which the biddew
offeror must il and all other nc-
tors to be used in-evaluating bids or
proposals.

(C) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed ox
performance required, including the
range of acceptable characteristics or
minimun acceptable standards.

(D) The specific features of “‘brand
name or equal’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(B) 'The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement,

() Preference, to the extent prac-
ticable and sconomically feasible, for
products and services that oconserve
natural resources and protect the envi-
ronment and are energy efficient.

(2) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. TRecipients of Federal awards
shall take all of the following steps to
further this goal,

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enberpriges are used to the fullest
axtent procticable,

(i) Make information on forth-
coming opportunities avallable and ar-
range btime froimes f{or purchases and
contracts to encourage and [acilitate
participation by small businesses, mi-
nority-owned firmg, and women's busi-
ness enterprises,

(1i1) Consider in the contract process
whether frms competing for larger
sontracts intend to suboontract with
small - husinesses, minority-owned
firms, and women's business enter-
prises, )

(iv) Encourage contracting with con-
sorbiums of small busginesses, minority-
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owned firms and women's business eh-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(v) Use tho services and assistance, as
appropriate, of .such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owhed flrms
and women's business enterprises.

(3) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable ocontracts, purchase or-
ders, and incentive contracts) shall he
determined by the recipient but shall
pe appropriate for the particular pro-
curement and for promoting the hest
interest of the program or project in-
volved. The ‘“‘cost-plus-a-percentage-of-
cost" or “percentage of construction
cost'' methods of contracting shall hot
be used,

(4) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi~
tjons. of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 1.8.0. 1701u); record of past
performance:; and financial and tech-
nical resources ov accessibility to other
necessary resources, In certain cir-
cumstances. contracts with certain
parties are restricted. as set forth at 2
CFR part 2424,

(6) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment docwments, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(i) A reoiplent’s procurement proce-
dures or operation fails to comply with
the procurement standards In HUD's
implementation of Ciroular A-110.

(11) The procurement is expected to
exceed $100.,000 or the small purchase
threshold fixed at 41 U.8.C. 408 (11),
whichever 1is greater, and is to De
awarded without competition or only
one bid or offer is received in response
to a solicitation.

§84.84

(1)) The procurement, which is ex-
pacted to exceed the small purchase
threshold, specifies a ‘‘brand name"
product,

(iv) The proposed award over .the
gmall purchase threshold is to De
awarded to other than the apparent
low bidder under a sealed bid procure-
meit. .

(vy A proposged contract modification
changes the scope ol a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold. ’

(f) Cost and price analysis. Soms form
of cost or price analysis shall be made
and documented in the procurement
files in connection with every procurse-
ment action, Price analysis may be ac-
complished in various ways, including
the comparison of price quotations sub-
mitted, market prices and similar indi-
oia, together with discounts, Cost anal-

.ysis is the review and evaluation of

each element of cost to dstermine rea-
sonableness, allocability and allow-
ability.

(g) Procurement records. Proourement
records and files for purchases in ex-

cess of the small purchase threshold -

shall inoclude the following at a min-
imum:

(1) Basis for contractor gselection;

(2) Justification for lack of competi-
tlon when competitive bids or offers
are not obtained; and

(3) Basis for award cost or price.

(h) Contract administration. A system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow
up of all purchases. Recipients shall
avaluate contractor performance and
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract.

(1) Contract provisions. The recipient
shall include, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts, The following provisions
shall also be applied to subcontracts.

(1) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
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or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate,

(2) All contracts in excess of the

simall purchase threshold shall contain.

suitahle provisions for termination by
the vecipient, including the meanner by
which bermination sholl be etfected

aad Bhe basis Lor sectlement, In addi-

tion, sach contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(3) BExcept as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment honds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts excesding $100,000, HUD may
accept the bonding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government's interest s ade-
quately protected, If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

(1) A bid guarantee from each bidder
syuivalent to five percent of the bid
price. The *bid guarantee'’ shall con-
sist of a firm committhent such as a
bid bond, certifised check, or other ne-
gotiable: Ingtrument accompanying a
bid as assarance that the hidder shall,
upon acceptance of his bid, execute
such contractual documents as may he
required within the time specified.

(1i) A. performance bond on bhe part
of the contractor for 100 percent of the
contract price. A ‘‘performance bond”
is one execubed in counection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract, .

(1it) A payment bond on the part of
the contractor for 100 percent of the
contract price, A “payment bond” is
one oxecuted In connection with a con-
tract to agsure payment as required by
statute of all persons supplying labor

24 CFR Subtitle A (4~1-09 Edition)

and matertal in the execution of the
work provided for in the contract.

(iv) Where bonds ave required in the
situations described herein, the bonds
shall be ohtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Swrety Companies Doing Business
with the United States.”

() Al negotinted conwracts (except
showe for less thon bhe small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
Geners) of the United States, or any of
their duly authorized representatives,
shall have access to any hooks, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, sxcerpts
and transoriptions.

(6) All contracts, including small pur-
chages, awarded by recipients and their
contractors shall contain the procwre-
ment provisions of Appendix A to this
rule, as applicable,

{59 FR 47011, Sept. 18, 1994, as amended at 72
TR 73402, Deo. 27, 20071

§84,86 Reports and records,

(a) Purpose of reports and records.
Paragraphs (b)) and (¢) of this seclion
set forth the procedures for monitoring
and reporting on the recipient's finan-
cial and program performance and the
necessaly stondard reporting lorms.
They also set forth record retention re-
quirements.

(hy Monitorving and reporting program
parformance. (1) Recipients are respon-
gible for managing and monitoring
each project, program, subaward, func-
tion or activity supported by the
award, Recipients shall monitor sub-
awards bto ensure subrecipients have.
met the audit reguirements as delin-
eated in §84.82(e).

(2) The Tederal awarding agency
shall prescribe the frequency with
which the performeance reports shall be
submitted, fixcept as provided In para-
graph (b)X8) ol this section, perform-
ance reports shall not be required more
frequently than quarterly or less {re-
quently than annually, Annuaal reports
ghall be due 90 calendar doys after the
grant yeur, gquarterly or semi-annual
reports shall he due 80 days atter the
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veporting period, The Federal awarding
agency may recuire annual reports he-
fore the anniversary dates of multiple
year awards in lieu of these require-
ments, The final performance reports
are due 90 calendar days atter the expi-
ration or termination of the award.

(3) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.,

4y When requirved, performance re-
ports shall generally contain, for each
award, brief information on each of the
following: )

) A comparison of actual accom-
plisliments with the goals and objec-~
tives established for the period, the
findings of the investigator, or hoth.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(i) Reasons why established goals
were not met, if appropriate,

(6) Recipients shall not be required to
gubmit more than the original and two
coples of performance reports,

(8) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, -notification

"shall he given in the case of problems,

delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action talken or contemplated, and any
assistance needed to resolve the situa-
tion.

(1) HUD may malke site visits, as
needed. }

(8) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data from re-
ciplents.

(c) Retention and access requivements
for rvecords, (1) This paragraph’ (c) sets
forth requirements for record retention
and access to records for awards to re-
ciplents. Federal awarding agencles
shall not tmpose any other record re-
tention or access lrequirements upon
recipients.

(2) Pinancial records, supporting doc-
wments, statistical records, and all
other records pertinent to an award
shail be retained for a period of three
yvears from the date of submission of

§84.85

the final expenditure veport or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the guarterly or annual finan-
clal repors, as authorized by HUD. The
only exceptions are the following.

(1) If any litigation, claim, or audit is
started hefore the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
andit findings involving the records
have heen resolved and final action
talcen,

(1i) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(iii) When records are transferred to
or maintained by the Federal awarding
agency, the 3-year refention require-
ment is not applicable to the recipient.

(3) Coples of original records may be
substituted for the original records If
authorized by HUD, '

(4) HUD shall request transfer of cer-
tain records to its custody from recipl-
ents when it determines that the
records possess long term vretention
value, However, in order to avoid dupli-
cats recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use. )

(5) HUD, the Inspector General,
Comptroller General of the United
Ytates, or any of their duly aubhorized
representatives. have the right of time-
1y and unvestrioted access to any
hoolks, docwumnents. papers, or other
records of recipients that are pertinent
to the awards, In order to malke audits,
examinations, excerpts, transcripts and
copies of such documents. This -right
algo ineludes timely and reasonable ac-
cess to a recipient's personnel for the
purpose of interview and discussion re-
1ated to such documents. The rights of
acoess in this paragraph (¢)(6) are not
Hmited to the required retention pe-
riod, but shall last as long as records
ara retained.

(6) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
vecords of recipients that are pertinent
to an award, except when HUD can
demonatrate that such records shall be
kept confidential and would have heen
exempted [rom digclosure pursuant to
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the PFreedom of Information Aot (b
U.8.C. 662) if the records had belonged
to HUD.

§$84,86 Termination and enforcement.

(a) Termination. (1) Awards may be
terminated in whole or in part only if
paragraphs  (a} )i, (a)Qydi), or
M1 of this section apply.

11, By HUD, U o cscipient materially
wile o comply with the berms and con-
ditions of wn award.

(1i) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the oase of partisl termination,
the portion to be terminated,

(1i1) By the vecipient upon sending to
HUD written notification setting forth
the rsasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, {f HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under elther paragraphs (aj1i){d) or
{a)1)(ii) of this section.

(2) If costs are allowed under
award, the responsibilities of the re-
cipient referred to In §84.87(a)1), in-
clading those {or property management
as applicable, shall be considered in the
termination of the award, and provi-
sjion shall be made for continuing re-
sponsibilities of the reciplent after t:er
mination, as appropriate.

(3) If costs are allowed, the cost prin-
ciples in §84.27 apply, even though the
award was made on & lump-sun basis,
Alternatively, a termination settle-
ment may he reached by prorating the
grant amount against the percentage
of completion or by some other method
as determined by the Grant Officer, as
long as the method used results in an
syuitable settlement to both parties.

{by Enforcement—(1) Remedies for non-
compliunce, If o recipient materially
{ails to comply with the terms and con-
ditions of an award, whether stated in
a Tederal stabute, regulation, assur-
ance, application, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in
§04.14, take one or more of the fol-

an

24 CFR Subfitle A (4-1-09 Ediifion)

lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
olency by the recipient or more severe
enforcement action by HUD.

(11) Whelly or partly suspend or ter-
minate the current award,

(1i1) Withhold further nwzuds for the
projeut or Proyron,

tivy Tulke other remedies
legally available.

(2) Heuarings and appeals, In taking an
snforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
bitled under any statute or regulation
applicable to the action involved.

(3) Effects of suspension and termi-
nation. Costs of a reoipient resuiting
from obligations incurred by the re-
cipient during a suspension or after
sermination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reagonably avoidable are allowable
if paragraphs (b)(3)(1) and (h)3)() of
this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
oipient before the effective date of sus-
pension or termination, are not in an-
ticipation of 1t, and in the case of a ter-
mination, are noncanocellable,

(1) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the Land-
ing period in which the termination
takes offsct,

1) Relationship to debarment and sus-
pension. The enforcement vemedies
identified in this section, including
suspension and termination, do not
preclude & recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CPR part 2424
(soe §84,13),

(6% TR} 47011, Sept, 18, 1904, as amended ot 72
'R 73492, Duc, 27, 2007)

§84.87 Closeout . procedures, subse.
quent adjustments and continuing
respousibilities,

() Closeowt procedures, (1) Reoipients
shall submit, within 90 calendar days

:.lm by be
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after the date of .completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions whern requested by
the recipient. .

(2) The recipient shall account for
any real and personal property ac-
quired with Federal funds or roceived
from the PFederal Government in ac-
cordance with §§84.83(h) throngh (g).

(h) Subsequent adjustments and con-
tinuing responsibilities. (1) The closeout
of an award does not affect any of the
following:

d) Audit requirements in §84.26.

- (11) Property management require-

“ments in §§84.83(h) through (g).

(ii1) Records retention as required in

§84.53.

(2) After closeout; of an award, a rela-
tionship created under an award may
pe modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient are considered and pro-
vistons made for continuing respon-
sibilitles of the recipient, as appro-
priate, .

APPENDIX A TO PART 84—CONTRACT
PROVISIONS

All contracts, awarded by a reciplent In-
cluding small pnrchases, shall contain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracks shall contain a- provision requiring
compliance with B.0, 11246, “Equal Employ-
ment Opportunity.” as amended by B.O.
11375, “Amending Bxecutive Order 11246 Re-
lating to Egual Bmployment Opportunity,”
and as supplemented by regulations ab 41
CFR part 60, "Office of IMaderal Contraot
Compilance FPrograms, Baual Imployment
Opportunity, Department of Labor."

2. Copeland “Anti-Kickback™ Act (18 U.S.C,
374 and 40 U.S.C. 276¢)—Al] conbracts and sub-
grants in excess ol $2000 (or construction or
repair awarded by veciptents and subreocipl-
ents shall {nclude & provision for compliance
with the Copeland “Anti-Kickback" Act (18
U.8.¢. §74), as supplemented by Department
of Lahor regulations (29 CFR part 3, “Con-
tractors and Subconbractors on Publio Build-
{ng or Publiec Work Financed in Whole or in
Part by Loans or Grants [rom the Unitad
States”), The Act provides that each con-
tractor or stbreciplent shall be prohibited
from Indueing, by any means, any person
swmployed in the construction, camplation, or
rapalr of public work, to give up any part of
the compenspbion to whioh he s otherwise

'
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ontitled. The recipient shall veport all sus-
pected or reported violations to HUD.

3. Davis-Bacon det, us amended (40 17.8.C,
2760 to a-7)—When required by Federal pro-
grain legislation, all construction contraots
awarded hy the recipients and subreoipients
of mors than $2000 shall include a proviston
for complinnce with the Davis-Baoon Aot (40
U.8.C. 2768 to a-7) and as supplemented by
Department of Labor regulntions (29 CT'R
pavt 5, “Labor Standards Provislons Applica-
ble to Contracts Governing Federally Fi-
annced and Assisted Construction’) Under
this Act. contractors shall he raquired to pay
wages to laborers and meohanics ab a rate
not less than the minimum wages specified
in o wage determination mads by the Sec-
retary of Labor, In addition, countractors
shall be required to pay wages nob less than
once & weok. The recipient shall plage a copy
of the ourrent prevailing wage determination
{ssued Ly the Department of Lahor {n each
solicitation and the award of a aontract shall
be conditioned upon the acceptance of the
wage determination, The vecipient shall re-
port all suspeoted or reported violations to
HUD.

1. Contract Work Hours and Safety Standards
dct (40 U.8.C. 327 thraugh 333)—Where appli-
cable, all contracts awarded by recipients in
axcess of $2000 for construction contracts and
{1 exoess of $2600 for other contracts that in-
volve the employment of mechanics or labor-
ors shall include a provision for compliance
with Sections 102 and 107 of the Contract
Work Hours and Safety Standards Aot (40
U.8.C. 327-333), as supplemented by Depart-
ment of Lahor regulations (20 CFR part 8).
Under Section 102 of the Act, each con-
tractor shall be required to compube the
wages of every mechaiic and labover on the
vasis of a standard workweek of 40 hours,
Work {n exocess of the standard workweek is
permissible provided that the worker i{s com-
pensated at a rate of nob less than 1% times
the hasic rate of pay for all hours worked in
excess of 40 hours in the workwselk. Sectlon
107 of the Act is applicahle to construstion
worle and provides that no laborver or me-
chanic shall be reguired to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gorous, These requirements do not apply to

-the purchases of supplies or materials or ar-

tioles ordinarily avallable on the opsn mar-
kket, or conbracts for transportation or trans-
mission of intelligence.

5. Rights to Mmventlons Made Under ¢ Con-
tract oy Agreanent—Contrasts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide (or
the rights of the Federal Glevernment and
the reciplent in any vesulbing {nvention in
acoordancs with 37 CTR part 401, "‘Rights to
Inventions Made by Nonprofit Organizations
and Smail Business Firms Under Govern-
ment Grants, Contracts and Cooperative
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Agresments,” and any implementing regula-
tions issued by HUD. :

6. Clean Afr dect (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contaln a provision that re-
yuires the recipient to agree to comply with
all applicable standards, orders or reguli-
tons issued pursuant to the Clean Air Act
Y 0.8, 7401 et seq. and the Pudsral Water
Paoltution Gonrrn) Aok as masndei (83 0.8,
1951 et sen.s. Violasious shadl be teported 6o
HUD and the Reglonal Offics of the Inviron-
mental Proteckion Agency (EFA).

1, Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
awnrd of $100,000 or move shall (e the re-
quired oertification. Bach tiet certifies to
the tier above that it wil) not and has not
used Federal approprinted funds to pay any
person or organizntion for influencing or at-
tempting to influence an officer or employes
of any agency, & membsr of Congress, officer
or smployee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
obher award covered by 31 U,S8,C. 1362, Bach
tor shall algo disclose any lobbying with
non-Federal funds that talkes place in con-
nection with obtaining any Federal award.
Such discloswres are forwarded from bier to
tiar up to the recipient,

169 TR 47011, Sept. 13, 1804, as amended at 72
PR 73493, Deo. 27, 2007}

PART  85—ADMINISTRATIVE ~ RE-
QUIREMENTS FOR GRANTS AND
COQPERATIVE AGREEMENTS TO
STATE, LOCAL AND FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—Gensral

Sece,
86.1
85,2
86.3
86.4
86.5
85.6

Purpose and soops of this part.
Scope of subpart.

Definitions,

Applicability,

Effect on other issuances,
Additions and exceptions,

subpart B—Pre-Award Requiremeris

#6,10 Forms for applying lor grants.

85.11 State plans.

#5.12 Speocinl grant or subgrant conditions
for “‘high-risk’ grantees,

Subpart C—Post-Award Requirements

FINANOIAL ADMINISTRATION

86,20 Smnamﬂs for financial management
systems.

24 CFR Subtitie A (4-1~09 Ediition)
A

86.21
86,22
86.23
86.24
85,28
86,26

OHANGES, PROPERTY, AND SUBAWARDS

85.30
8h.31
8534
35

Payment.

Allowable costs,

Period of availability of funds,
Mabohing or cost sharing,
Program incomse.

Non-Federal saudit,

Chuanges.

Real properhy.

Bouipment,

sappiies,

86,51 Copyrights,

86.36 Subawards to debarred and suspended
partiss,

86,86 Prooursinent.

85,37 Subgrants.

REPORTS, RECORDS, REIENTION, AND
TBNFORCEMENT

#5.40 Monitoring and reporting program
performance.

$6,41 TFinanoia) reporting.

86.42 Retention and access requirements for
reoords,

86,43 Iinforcement,

86,44 Termination for convenience.

Subpart D—After-the-Grant Requirements

85.60 Closeout. ,
95.51 Later disallowanoss and adjustments.
86,62 Collegtion of amounts due.

Subport E—Entillement (Reseived] -

AUTHORITY: 42 U,8.C, 3536(d),

gourct: 53 'R 6068, 8087, Mar. 11, 1988, un-
less otherwise noted.

Subpart A—Generadl

§86,1 Purpose and scope of this part,

This part establishes uniform admin-
istrative ruled for Federal grants and
cooperative agreements and gubawards
to State, local and Indian tribal gov-
arnments.

§86.2 Scope of subpaxt,

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§86.8 Definitions,

As used in this part:

Acerusd . evpenditures mean  the
charges incurred by bhe grantee during
a given period requiring the provision
ol funds for: (1) Goods and obher tan-
gible property received; (2) services
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Pt 230

3. Indirect cost allooations notb using L;ates,
In certain situations. a govermmental unit,
becaunse of the nature of itis awards, may be
required to develop a cost allooation plan
that distributes indirect (and, In soms cases,
divect) costs to the specific funding sonross,
In these cases, a nareative cosb alloontion
methodology should be developed, doou-
mented, maintained for andit, or submitted,
as approprinte, to the cognizant agenay for
raview, negotintion, and approval,

4, Appenls. If a dispute arises in a negotia~
tion of an indireot cost rate (or othey vate)
hetween the cognizant agency and the gov-
srnmental unit, the dispute shall be resolved
in acoordance with the appeals procedures of
the cognizant agency.

5. Collection of unallowable costs and erro-
neons payments, Costs gpecifically identified
as unallowable and charged to Federal
awards elther directly or indirectly will be
refunded (including intervest chargaable in
accordance with applicable Faderal agency
regulations).

6. OMB assistance. To the extent that prob-
lems are sncountersd among the TFederal
agenocies and/or governmental units in con-
nection . with the negotiation and approval
process, OMB will lend assiastance, as re-
quired, to Yyesolve such problems in timely
manner,

PARTS 226-229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Sec.

230.6 Purpose,

230,10 Soope,

230.16 Polioy.

230,20 A.pplicability.

240,26 Definitions

936,80 OMB responsibilities.

230.35 IPacleral agency responsibilities.

230.40 Mffective date of changes.

930.46 Relntionship to previous ssuance.

230,60 Information Clontact.

APPENDIX A TO PARP 30— GENERAL PRIN-
CIPLES

APPENDIX B TO PART 230—SBLECPED ITEMS OF
dosT :

APPENDLX C 'T0 PART 230—NON-PROFIT ORGA-
NIZATIONS NOT SUBJECT TO THIS PART

AUTHORDTY: 31 U.8.0. 503; 31 U.8.C, 1111; 41
U.4.C. 106; Reorganization Plan No. 2 ol 1870
[.0. 11641, 36 IR 10737, 3 CFR, 16661870, p. 839

gourcm: 70 FR 51927, Aug. 31, 2006, untess
otherwise notaed.

2 CFR Ch. 1l (1-1-09 Ediition)

§230.56 Purpose,

This part establishes principles for
determining ocosts of grants, contracts
and other agreements with non-profit
organizations.

§230.10 Scope.

{(a) This part does not apply to col-
leges and wniversities which are cov-
ered by & CFR part 220 Cost Principles
for Edueational Institutions (OMB Cir-
cular A-21); State, locnl, and federally-
recognized Indian tribal governments
which ave covered by 2 CFR part 225
Oost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87); or hospitals.

() The principles deal with the sub-
ject of cost determination, and make
no attempt to- ldentify the oir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
tioular project. Provision for profit or
other increment above c¢ost is outside
the scope of this part. .

§230.16 Policy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by iaw. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or other agreements.
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies.

$230,20 Applicability,

(a) These principles shall he used by
all Federal agencles in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contracts, and other contracts in which
costs are used in pricing, administra-
tion. or settlement, All of these instru-
ments are hereafter referred to as
awards, The principles do not apply to
awards under which an organization is
not required to account to the Federal
CGovernment for actual costs {ncurred,

() All cost relmbursement sub-
awards (subgrants, subcontracts, etc.)
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are subject to those Federal cost prin-
ciples applicable to the partioular or-
ganlzation concerned, Thus, if a
subaward is to a non-profit organiza-
tion, this part shall apply; if a
subaward is to a comercial organiza-
tion, the cost principles applicable to
commercial concerns shall apply; if a
subaward 18 to a college or university,
2 COR part 220 shall apply; i«
subnwad 1s Lo o Stake, loval, or teder-
ally-recognized Inddan tribal govern-
ment, 2 CFR part 226 shall apply.

(c) Exclusion of some non-profit or-
ganizations, Some non-profit organiza-
tions, because of their size and nature

of operations, can be considered to be.

similar to commercial conoerns for
purpose of applicability of cost prin-
ciples.. Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cemns, A listing of these organizations
is contained in Appendix C to this part,
Other organizations may be added from
time to time,

§230.26 Definitions,

(a) Non-profit organization means
any corporation, trust, association, co-
operative, or other organization which:
. (1) Is operated primarily for sei-
entific, educational, service, chari-
table, or similar purposes in the public
interost; )
~(2) 1s not organized primarlly [or
profit: and

(8) Uses 168 net procesds to maintain,
tmprove, and/or expand its operntions.
For this purpose, the term ‘‘non-profit
organization’’ excludes colleges and
universitios; hospitals; State, looul,
and federally-recognized Indian trihal
governments: and those non-profit or-
ganizations which are excluded from
coverage of this part in acoordance
with §230,20(¢).

(b) Prior approval means seouring the
awarding agency’s permission in ad-
vance to inowr cost for -those items
that are designated as requiring prior
approval by the part and its Appen-
dices, Generally this permission wiil be
in writing. ‘Where an item of cost re-
guiring prior approval is specified in
the budget of an award, approval of the
budget constitutes approval of that
cost.

§230.50
b
§230.30 OMB responsibilities,

OMB may grant exceptions.to the re-
guirements of tliis part when permis-
sihle under existing law. However, in
the interest of achieving maximum

uniformity, exceptions will bhe per-

mitted only in highly unusnal oir-
sumstances.

§u80,85 Faderal agency vesponsibil-

" ibies,

The head of each Federal agency that
gwards and administers grants and
agreements subject to this part is re-
sponsible for requesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidance
in the appendices 0 this part and per-
forming the applicable functions speci-
fied in the appendices to this part.

§2380,40 Dffective date of changes.

The provisions of this part are effec-
tive August 81, 2006. Implementation
shall be phased in by incorporating the
provisions into new awards, made after
the start of the organization's next fis-
cal year, For existing awards, the new
prinociples may he applied if an organi-
zation and the cognizant Federal agen-
cy agree. Earlier implementation, or a
delay in implementation of individual
provisions, 18 also permitted by mutual
agreement between an organization
and the cognizant Pederal agenocy.

§280.45 Relationship  to  previous
1i|ssuance.

(ay The guidance in this part pre-
viously was issued as OMB Ciroular A~
122. Appendix A to this part contains
the guidance that was in Attachment A
(zeneral principles) to the OMB olr-
erlar; Appendix B contains the guld-
ance bthat was in Attachment B (se-
lected items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formatbion that was {n Attachment C
(non-profit organizabions not subject to
the Circular) to the OMB cireular,

(h) Historically, OMB Circular A-122
supersedad cost principles issued by in-
dividual agencies for non-profit ovgani-
zations,

$2380,60 Information contact,

FPurther information concerning this
part may be obtained by contacting the

147

ATTACHMENT ... E
PAGE ... %.... OF .




Pi. 230, App. A

Office of Fedéml Financial Manage-
ment, OMB, Washington, DC 20503,
telephone (202) 396-3993.

APPENDIX A TO PART 230—GENERAL
PRINCIPLES

GENBRAL PRINCIPLES

TABLE OF CONTRENTS

A, Basic Conslderations
1. Composttion of total costs
2, Paotors nffecting allowability of costs
3. Reasonable costs
4. Alloaable costs
5, Applicable credits
6. Advance understandings
1, Conditionsl exemptions
B. Divact Costs
O, Indireot; Costs
D, Allocation of Indivect Costs and Deter-
mination of Indireot Cost Rates
1, General ’
3, Stmplified allocation method
3, Multiple allocation bhase method
4, Direct allocation method
5. Special indirect cost rates
1. Negotiation and Approval of Indirect Cost
Rates
1. Definitions
9. Negotiation and approval of rates

(tENERAL PRINCIPLES

A, Baslo Considerations

1. Composition of total costs, The total
cost of an award is the sum of the allowable
direct and allocabls indirect costs less any
applicable oredits, - .

2, Factonrs affecting allownbility of costs.
To be allowable under an award, costs must
meet the following general oriteria:

a. Bo reasonable for the performance of the
award and he allooable thereto under these
principles. .

. Conform to any limitations or axolu-
sions set forth in thoeae principles or in the
award ag to bypes or amount of cost {tems.

o. Be consistent with policies and proce-
dures that apply uniformly to hobh federally-
financed and other notivities of the organiza-
tfon.

d. Be accorded consistent treatment.

o. Be debermined in accordance with gen-
erally accepted accounbing principles
(GAAP),

£, Not be oluded as o cost ov used 5o meeb
cost sharing or matching regquirements of
any obther fodorally-financed program fn ei-
ther the current or a prioy period,

#. Be adequatbely dooumented,

3, Reasonable costs. A eost Is voasonable il
n lts nature or amouut, it does not excueed
shat which wouldt be incurred by o prudent
person under the circumstances prevaiiing ab
the time the decision was made to {nour ths

2 CFR Ch. Il (1-1-09 Edifion)

costs, The,question of the reasonableness of
gpecilic costs must he sorutinized with par-
tioular cave in connection with organizations
ov separnte divisions thereof which receive
the preponderance of their support [rom
awards made by Federal agenocies, In dster-
mining the veasonableness of a given cost,
gonsideration shall be given to:

a. Whether the oost is of & type generally
recognized as ovdinary and necessary for the
operation of the organization or the perforni-
ance of the award, :

b, The restraints or requirements imposed
by such factors as generally ncoepted sound
husiness practices, arms length bargaining,
Federal and State laws and regulations, and
terms and conditions of the award,

¢. Whether the individuals concerned acted
with prudence in the siroumstances, consid-
aring their responsibilities to the organiua-
tion, its members, employees, and olients,
the public at large, and the Federa] Govern-
ment.,

d, Significant deviations {from the estab-
Hished practices of the organization which
may unjustifiably Increase the award costs,

4, Allocable oosts, a. A cost I8 aliocable to
 patticular cost objective, such as & grant,
contract, project, service, or other activity,
in acoordance with the relative benefits ve-
ceived, A cost is allocable to & Tedern! award
{f 16 is treated consistently with ather costs
fncurred for the same purpose in ke clv-
sumstanoss and if it:

(1) Is incurred specifically for the award,

(2) Bensfits hoth the award and other work
and can be distributed in reasohable propor-
tion to the benelits received, or

(3) Is necessary ho the overall operation of
the organization, although & direct relation-
ship to any particular aost objective cannob
be shown,

1. Any cost allocable to a particular award
or other cost objective under thess prineiples
may hot be shifted to other Federal awards
to overcome funding defloiencies, or to avold
restricbions imposed by law ov by the terms
of the award.

5, Applioabls crsdits. a. The Germ applicn-
ble oredits refers to those receipts, or reduc-
tlon of expenditures which operate to olfseb
or reduce expense items that are allocable to
awnrds as dirvect 'or indirect oosts, Typionl
examples ol such teansactions are: Purchase
Aiscounts, rebates or allowances, recovelies
or indemnities on losses, insurance refands.,
and adjustments of overpayments or erro-
neous charges. To the extent thab such cred-
its acoruing or vessived by the organizabion
velato to allowable cost, they shall he cred-
tted to bhe Federal Government either as a
cost reduction or cash refund, as appro-
printe.

b, In soms lnstances, the amounts recelved
from the FPederal Government to. finance oy-
ganizatlonal nctivities or service operations
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should be treated as applicable oredits. Spe-
cifically, the conoept of netting such oradit
{tems against related expenditures should he
applied by the orgenization in determining
the rates or amounts to be charged to Fed-
eral awards for services rendered whenever
the facilibles or other resources nsed in pro-
viding such servives have hesn [inanced di-
rectly. in whole or in part, by Federal funds.

¢. Far rules oovering program income (i.e,,
sross  iemoe  oained  om federally-sap-
aurhad sorivisies) see §215.24 of ¥ CPR part
Sy Uwiform Sdmimatracive Reguirements
tor Grants and Agreements with Institutions
of Highor Education, Hospitals, and Other
Non-Profit Organizations (OMB Cirecular A~
1105

6. Advance understandings. Under any
given award, bthe reasonableness and
allocability of cevtain items of costs may he
diffionlt to determine. This is particularly
true in conneotion with organizations that
vocelve a praponderance of thelr support

‘from Fedoral agenocies. In order to avoid suh-

sequent disallowance or dispute bhased on
unressonableness or nonallooability, it is
often desirable to sesk a written agreement
with the cognizant or awarding agency in ad-
vance of the ineurrence of spacial or unusual
oosts. The absence of an advance agreement
on any element of cost will not, in itself, af-
fect the reasonabieness or allooability of
that slement,

1, Conditional exsmptions. a. OMB author-

izey conditional exemption from OMB admin-

istrative reguirements and cost principles
for certaln TFederal programs with statu-
tortly-nuthorized consolidated planning and
consolidated administrative funding, that
are identified by a Pederal agéency and ap-
proved by the head of the Txnoeoutive depsrt-
ment. or establishment. A TFederal agency
shall consult with OMB during its consider-
alion of whother to grant such an axomption,
b, To promote eificfency i State and loos)
program administration, when Tederal non-
entitlernent progratns with common pur-
poses  have specilic statutorily-authorized
consolidatod planning and consolidated ad-
ministrative lunding and whers most of the
Stabe agency's resources come from non-
Pederal souloes, Federal agonofes may ox-
empt thoese coversd State-administersd, non-
entitlement . grant programs from certain
OMB grants management requirements, The
exemptbions would be from all but the
allocability of costs provisions of Appendix
A, subsection C.e, of 2 CI'R part 225 (OMB
Cirenlar A-47); Appendix A, Ssction Cd, af 2
CPR part 220 (OMB Ciroular A-21); Section
A.4. of Ghis appendix; and from all of the ad-
ministrative raquirements provisions of 2
CIFR part 216 (OMB Circular A-110) and the
agoncles' granbts management common ruls,
¢. When o IPederal agenoy provides this
Ioxibility, as a prereyunisite to a State's ox-
oreising tlhig option, a State must adopt 1ts

PL. 230, App. A

own written Iiscal and administrative re-
quirements for expending and accounbing for
all funds, which are oconsistent with the pro-
visions of 2 CFR part 226 (OMB OCiroular A-
87), and extend such policies to all subreocipi-
ents, These flscal and administrative re-
quirements must be sufficlently specific to
ensure that: Funds are used in compliance
with all applicable Federal statutory and
regulatory provigions, vosts are rensonable
anid ascassaly for opsrating those proirans,
and Mgy are qot Lo be used (or gonernl sy
ponses reguired Lo carry oub other respon-
sibilities of a State or its subrecipients,

B. Direct Costs

1. Direct costs-are those that oan be identi-
fied specifically with a partioular final ocost
objective, f.e., a partionlayr award, project,
sorvice, or other direct ackivity ol an organi-
zotion, However, a oost may not be assigned
to an award as a dirvect cost If any other cost
inourred [or the snme purpose, in like oir-
oumstanos, has heen allocated to an award
as an indirect cost, Costs ldentified specifl-
cally with awards ave dirvect costs of the
awards and are 5o be assigned directly there-
to. Costs identified specifically with other
final cost objecbives of the organization are
direct costs of those cost objectives and are
not to be assigned to other awards directly
or indirectly,

2. Any direct cost of a minor amount may
be treatsd as an indirect cost for reasons of
practicality where the nccounting treatment
for such cost is cousistently applied to all
final cost objectives,

3, The cost of certain acbivities are not al-
lowabls as charges to Pederal awsards (soe,
for example, Mandralsing costs in paragraph
17 of Appendlx B to this part), However, ecven
though these costs are unnllowable for pur-
posey of computing ochargos to Fodoeral
awards, thoy nonetholeoss must he trested as
direct vosts for purposes of determining indi-
ract cost rates and bhe allocated thelr share
of the organizntion's indirvct costs il they
rapresent activities whish {nolude the sala-
ries of personnel, ocoupy space, and bencflt
from the organization’s indirect costs.

4, The vosts of notivities performed pii-
marily ag a gorvice to moembers, clients, or
the genera! public when signitioant and noc-
essary to the organizabion's mission must bo
troated ag direst costs whoether or not allow-
able and be allocated an oyuibnble share of
indirveot costs, Some examples of those bypes
of activities Include:

a. Maintenanve of membership rolls, sub-
soripbions, publlocations, and related [unc-
tions,

b, Providing serviges and information to
membors, legislative or administrative bod-
fes, or the publie,

¢, Promotion, lobhylng, and other forms of
public relations,
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d. Mestings and conferences oxceph those
held to conduct the general administration
of tha organizetion,

e. Maointenance, protection, and invest-
ment of special funds not nsed In operation
of the organization.

f. Adminlsbru.tlon of group henefits on be-
half of members or clfents, including life and
hospital insurance, annuity or retirement
plans, financial aid, ste.

C. Indirect Costs
1. Indirect costs ave those that have heen

‘incurred for conumon or joint objectives and

cannot be readily (dentified with a pat-
tioular final cost objective, Direct cost of
minor amounts may be treated as indirect
costs under the conditions described in sub-
paragraph B.2 of this appendix. After direct
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
be allocated to benefiting cost objectives. A
cost may not be allocated to an award as an
{ndivect cost if any other cost fnocurred for
the same purpose, in like ciroumstances, has
been assigned to an award as & direct cost,

9. Because of the diverse characteristios
and acoounting practices of non-profit ovga~-
nizations, it is not possible to specify the
types of cost which may bhe olassified as indi-
rect cost in all situations. However, typical
examples of indirect cost for many non-profl-
it organizations may Include depreciation or
use allowances on buildings and eguipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
oral expenses, such as the salaries and ex-
penses of execubive officers, personnel ad-
ministration, and accounting,

3. Indirect costs shall be clagsified within
two broad categories: “Factlities” and “Ad-
ministration.” “Faollities" is defined as de-
preciation and use allowances on buildings.
squipment and eapital improvement, inter-
ast on debt assoolated with certain buildings.

equipment and oapital improvements, and .

operations and maintenance expenses, ‘'Ad-
ministration' is delined as general adminis-
tration and general expenses Suoh as the di~
rector's office, nccounting, personnel, lihrary
axpenses and all other types of expenditures
not listed spesifically ander one of bhe sub-
categories of “Facilities’” (including cross al-
locnbions [rom other pools, where applioa-
hle), Sae indirect cost rate reporting require-
ments in subparagraphs D.2.e and D.3.g of
this appendix.

D. Allonation of Indirect Costs and
Determination of Indirect Cost Rates

1, General. a. Where o non-profit organiza-
tion has only ohe major fanction, ot whiers
oll {68 major fanctions benefit from its indi-
reot costs to approximately the same degl'es,
the allocation of indirect costs and the com-

: 2 CFR Ch. Il (1-1-09 Edlition)

putation of an indirect cost rate may he,ac-
complished through simplified allocation
procedures, ag described In subparagraph D.2
of this appendix. '

1, Where an organization has several major
functions which benefit from its indivect
costs in varying degrees, allocation of fndi-
veat costs may requirve the accumulation of
suoh ocosts Into separate cosb groupings
whioh then ave allocated individually 6o ben-
fiting functions by means of a base which
hest measures the relative degree of benetit,
The {ndirect costs allocated to sach fanction
ate then aisteibuted to Individual awards Al
othar activities inoluded in that funotion hy
maans of an indirect cost rate(s).

¢ The determination of what constitutes
an organization's major functions will de-
pend on its purpose in being; the types of

‘gervices it renders to the publie, its alients,

and 1ts members: and the amount of offort it
devotes to such activities as fandraising,
public information and membership activi-
ties, .

d. Specific methods for alloontbing Indireot
costs and computing indirect cost rates
along with the conditions under which each
method shonld he used are described in sub-

.paragraphs D2 ghrough b of this appendix.

e, The base period for the allocation of in-
direct costs 1s the period in whioh such costs
are incurred and sccumulated for allooation
to work performeod in that period. The hase
period normally should coinoids with the or-
ganization's fiseal yeal but, in any event,
shall be so selacted as to avoid fnequities in
the nllocation of the costs.

2. Simplified allocntion method. a, Where
an organization's major functions beneflt
from its Indireat oosts to approximately the
same degres, the alloontion of indirect costs
may be acoomplished by separating the orga-
nization's total costs for the base perlod as
either divect or indireot, and dividing the
totnl allowable Indirect costs (net of applioa-
ple orsdits) by an equitable distribution
bage. The result of this process s an indirect
cost rate which ls used to distribute {ndirect
costs to individual awards. The rate should
be expressed us bhe percentage which the
tokal smount of allowable indirect costs
pears to the base selected. This method
should also he used where an arganization
has only one major function encompassing a
awmber of lLiidividual .projects oy activities,
and may be used where the level of TFadoral
awards to an ovganization is relatively
small,

. Both tho direct costs snd the Indirect
costs shall sxclude capital expenditures and
unallowable ocosts, Howevsr, anallowable
costs which represent nctivities must e in-
cluded in the direct costs under the condl-
tlons described in subparagraph B4 of this
appendix,

0. The distribution base may he total di-
vect costs (excluding oapital expenditures
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e}
and other distorting items, such as major
snbcontracts or subgrants), direct salaries
and wages, or other base which results in an
squitable distribution, The distribution base
shall generally exclude participant support
costs as defined in paragraph 32 of Appendix
B.

d. Bxeopt where a speoial rnte(s) is re-
quired in acoordance with sabparagraph o of
this appendix, the indirest cost rafe devel-
Gpud anderhe anove principles s wpplioable
Lo all wwards ab vhe organizacion, I o spseind
rrbous b reguired, spproprinee moditicabions
shall be made in order to develop the special
rate(s),

e. For an organization that recelves more
than $10 million in Fedeial funding of dirvect
costs in a fisca) year, a brealkout of the {ndi-
reot cost component into btwo broad oab-
egovies, Pacllitiss and Administration as de-
{ined in subparagraph C.3 of this appendix, is
required, The rate ln each case shall be stab-
od as the perventage which the smount of
the porticular indirect cost ostegory (.e.,
Faoilities or Administration) is ol the dis-
tribution bhage identified with that category.

3. Multiple allocation hase method,

a. General, Where an organization’s indi-
rect costs henefit its major funcbtions in
varying degrees, Indirect costs shall be acou-
mulated {nto separnte cost groupings, as de-
seribed in subparagraph D.3.h of this appen-
dix. Bach grouping shall then be allooated
individually to benefiting funotions by
means of a base which hest measures the rel-
abive benefits., The default allocation bhases

by cost pool are described in subparagraph

D.3.0 of this appendix,

b, Tdentification of indirect coats, Cost
groupings shall be established so as t0 per-
mil. the allocntion of each grouping on the
hasis of Venefits provided to the major fune-
tions, Tach grouping sholl constitute a pool

“of expenses that are of like character in

terms of functions they benefit and in terms
of the allooation base which best maensures
the relative bonofits provided to each fune-
tion, The groupings are classified within the
two broad ontogorfes: *‘Ifacilities” nnd “Ad-
miniutration,” as described in subparagraph
C.3 of this appondix, The {ndireot cost pools
are (defined as [ollows:

(1) Deprociation and use allowances, The
oxpenses under this hending are the portion
of the costs of the ovganization's buildings,
onpital improvements bo land and buildings,
and equipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
this part (“Depreciation and use allow-
ances"), ’

(2) Interest, Interest on debt associated
with certain buildings, equipment and cap-
{tal improvements ave computed i{n aceord-
anoe with paragraph 28 of Appendix B to this
pirt (CInterest'),

(3) Operation and maintenanvs expenses,
The expenses under this hnading are bhoss

Pt. 230, App. A

that have hesn Incwrred for the administra-
tion, operation, maintenance, preservation,
and protection of the organization’s physionl
plant., They inoiude expenses normally in-
ourrad for such items as: Janitorial and ubil-
ity services; repairs and ordinary or normal
alterations of bulldings, farniture and equin-
ment; oare of grounds; maintenancs and op-
eration of buildings and other plant [acili-
ties: security: sarthquake and disaster pre-
puratiness; envirommencal salecy: hagatious
waste disposel: property. Uabilicy and usher
inswranse  cefaning to property: space aad
cuplbal leasing: fncllity planning and mon-
agement: and, central receiving. The oper-
ation and maintenance expenses category
shall also include its allocable share of
fringe benefit costs, depreciation and use al-
lowances, and interest costs.

(4) General administration and general ex-
penses. (a) The expenses under this heading
are those that have been lnourred for the
overall genera) exeoutive and administrative
offices of the organization and other ox-
penses of a general nature which do not re-
Inte solely to any major funotion of the orga-
ajzation. This category shall also include ibs
allooable share of fringe benefit ¢osts, oper-
ation and maintenance expense, depreciation
and uge allowances, and interest costs. Ex-
amples of this cabegory include oentral of-
fices, such as the director's office, the office
of finanoce, business services, budget and
planning, personnel, safety and risk manege-
ment, general counsgel, managoment infor-
mabion systems, and library oosbs.

(1) In developing this cost pool, speoial
cnre should be exercised to ensuve that costs
inourred for the same purpose in like ofr-
cumstances are treated consistontly as ei-
ther direct or indirect costs, For example,
galaries of technical stall, project supplivs,
project publication, telephone toll oharges,
somputer costs, travel conbs, and specialized
gervices costy shall be treated as direct costy
whovever identifinbis to a particular pro-
grom, The salaries and wages of administra-
tive and pooled ocleitical stoff should nor-
mally be treated as indlrect costs, Direct
charging of these coyts may be approprinte
where & major project or aotivity explicitly
regnires and budgets for administrative or
clerioal services and obher individuals in-
volved van be identified with the program or
acbivity. Itoms such as olfice supplies, post-
age, looal twlephone costs, periodionls and
memberships should normelly be treatod as
indirect cosbs,

“o. Allocation buses, Actun) conditions shall
be tnken into necount in selocting the hase
to be used in alloonting the expenses in sach
grouping Lo benefiting functions. The essen-
tial conslderation in selecting a method ora
base is that it {s the onb best sulted for ns-
signing the pool ol nosts to cout objockives in
accordance with beneflts dertvad; a traceable
cause and effest velntionship: ov logic anhd
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veason, where nelther the cause nov the ef-
fect of the relationship is determinable,
When an allooation can be made by assign-
ment of a cost grouping directly to the funo-
tlon henelited, the alloontion shall he made
tn that mamer, When the expensas in n oost
grouping are more general in nature, the al-
Jocation shiall be made through the use of &
selscted bage which produces results thab are
squitable to both the Federal Government
and the organization. The distribusion shall
be made In accordance with the bases de-
seribed herein unless it can be demonstrated
that the use of u-different base would result
in & more sgwitable allocation of the cosbs,
or that & move readily available base wowld
not inorease the costs chavrged to sponsored
awards, The results of specinl cost studies
(such as an engineering utility study) shall
not be used to determine and allocats the in-
direot costa bo sponsored awards.

(1) Depreciation and use nllowances. Depre-
oiation and use allowances expenses shall be
allocated in the following manner:

(ay Depreoiation or use allowances ot
buildings used exclusively in the conduct of
a single funation, and on oapital improve-
ments and eguipment. used in such buildings,
ghall be assigned to that funetion,

(b) Depreciation or nse allowances on
buildings wsed for more than one fanction,
and on capital improvements and equipment
wsed in such buildings, shall be allocated to
the individual fundions performed in sach
building on the basis of usable square feet of
space, excluding common areas, such as hall-
ways, stairwells, and restrooms.

(¢} Deprecintion or use allowances on
buildings, capital improvements and sgaip-
ment relabed space (e.4., {ndividual rooms,
and laboratories) used jotntly by more than
one function (as determined by the users of
the space) shall be treated as follows, The
cost of each jointly used unit of space shall
he allocated to the benefiting fanctions on
the hasis of elther the employees and other
users on o fuil-time sgquivalent (I'TE) basls
or salaries and wages of those {ndividual
fanctions beneliting from the use of that
spaoe; or organization-wide eniployeo M'Es
or salaries and wages applicable to bthe hene-
fiting functions of the ovganization,

(d) Depreciation or use allowances on cer-
taln capita] improvements to land, such as
paved parlking aveas, fences, sidewalks, and
the lilke. nob included in the cost of huild-
Ings, shall he nllocnte;l to user ontegoriss on
o FTE basis and distiibated to major [unc-
tions in proportion to the snlaries and wages
of all employess applicnble to the functions.

(%) Dnterest, Interest costs shall he allo-
cabed in btho same mannar as the dapreoin-
tion or use allowances on the buildings,
soaipment and -capital sguipments to which
the {nterest relates,

(1) Operation and maintonance expenses,
operation and maintenance expenses shall be

2 CER Ch. Il (1-1-09 Edlitlon)

allocated In the same manner as the depre-
cintion and use allowances.

(4) General administration and general ex-
penses. General administration and general
expenses shall be allocabed to henefiting
functions based on modified total direct
costs (MTDO), as described in subparagraph
D.3.[ of this appendix, The sxpenses included
in this category could be grouped [lrst ao-
cording to major functions of the organiza-
tion to which they render services or provide
henelits. The aggregate expenses of each

group shall then be allocated to beneliting

futetions basad an MTDC.

d. Order of distribution, (1) Indirect cost

cntegaries consisting of deprecintion and use
allowances, interest, operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost oategories as
well as to the major functions of the organi-
zation. Other cost categories could be allo-
oated in the order determined to be most ap-
propriate by the organization, When cross al-
loantion of costs is made as provided in sub-
paregraph D.3.d4.(2) of this appendix, this
order of allocation does not apply.

{2) Normally, an indirvect cost category will
he considered closed once it has heen allo-
onted to other cost objectives, and costs
shall not he subsequently allocated to it.
However, a cross alloontion of costs between
two or more indirect costs categories could
be used if such allooation will vesult in &
more equitable allooation of costs. If a cross
allocation {8 used, an nppropriate modifioe-
tion to the composition of the indireot cost
cntegories s requived,

e, Application of indirect cost rate or
rotes, Bxcept where & speoinl indirect cost
rate(ss is required im accordance with sub-
paragraph D.6 of this appendix, the separate
groupings of indirect oosts allooated to each
major function shall be aggregated and
trented as a common paot for thab funoction,
The oosts in the common pool shall then he
distributed to individual awards included in
that function by use of « single fndireot cosb
rate.

f. Distribution basis, Indirect costs shall be
dlstributed to applicable sponsored awards
and other benefibing notivities within rach
major function on the basis of MTDC. MTDC
aonsists of all salaries and wages, fringe ben-
aflts, maberials and supplies, gervices, travel,
and subgrants and subcontracts up to the
first $26,000 of each subgrant or subcontract
(regardiess of the periad coversd by the
subgrant or suhoontract). Equipment, capital
expenditures, oharges for patient eare, rental
costs and the portion In excess of $26.000
shall he axciluded {rom MTDGC, Partictpant
support costs shall generally e exciuded
from MTDC. Other items may ounly be - ox-
oluded when the TFedoral cost cognizant
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agency devermines that an exclusion is nec-
esuary to avoid a serious inequity in the dis-
tribution of indirsot costs.

g. Individual Rate Components., An indi-
vact cost rate shall be determined for oach
separate indirect cost pool developed, The
pate in each case shall be stated as the per-
centage which the amount of the particular
indirect cost pool is of the distribution base
tdentified with that pool. Buch indirect cost
ke negolintion or delermination wyreerment
sholl inolude develomoens of the rate [ov
suen indirech cost pool ag well as she overnd]
indirect cost rate. The indirect cost pooly
shal] he clagsified within bwo broad ocab-
egories; “Facilities’ and "Administration,”
as deseribed in subparagraph C.3 of this ap-
pendix,

4, Direct allocation method. 2, Some non-
profit organizations treat all costs as direct
colts exsept general administration and gen-
oral exponsos, These organizations generally
separate thelr dosts into three basic oat-
agories: General administrabion and general
axpenses, fundraising, and other direct func-
tions (including projects performed under
Tederal awards). Joint oosts, such as depre-
olation, rental costs, operation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
cosbs to each ocategory and to each award or
other activity using a base most appropriate
to the partioular cost belng prorated,

b, This method is acceptable, provided each
joint oost is prorated using a base which ac-
ourately measutes the beneflts provided bto
ench award or other activity. The bases must
he established in acoordance with reasonable
srikeria, and he supported by curront datu,
This mothod is compatible with the Stand-
arls of Accounting and Financial Reporsing
for Voluntary Health and Wellare Organiza-
tions {ssued jolntly by the Nationa) Hoealth
Couneil, Inc,, the National Assombly of Vol-
untary Health and Sooial Wellare Organiza-
Lions, and the United Way of Amorioa,

¢. Under this mothod, indirsct costs oon-
sist oxolusively of genernl administration
and gonern! axpenses, In all other respeots,
the organization’s indirest cost retes shall
he computed in the same wanner as that do-
soribod in subparagraph D2 of this appendix.

6. Ypooind indivect cost rates, In some in-
stateos, a single indirect cost rate for all ne-
uvitles of an organization or for each major
function ol the organization may not be ap-
proprinbe, since 18 would not take into ac-
count those dilfersnt factors which may sub-
stantinlly affeot the indirect costs applicable
1o o particnlar segment of work., For this
purpose, o particular segment of work may
be that performed under o single sward or it
may consist of work under n group of awards
performed in a common snvironment, These
fnobors may include the physieal location of
the worlk, the lavel ol administrative support
vequired, the nature of fhe fneflikios or other
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resources smployed, the solentific disoiplines
or technical skills involved, the organiza-
tional arrangements used, or any combina-
tion thersof. When a partioular segment of
worlk is performed in an environment which
appears to generate a significantly different
lavel of indirect costs, provisions should he
made for a separate Indirect cost pool appli-
eable to such work., The separate indirect
cost ponl should be developed during the
course ol che regidar ullocarion prounsy. and
olug separnte. indiract cost rase resulbing
sheveirow should be dsed, provided it is de-
termined that the rate differs significantly
from that which would have heen ohtained
under subparagraphs D.2, 3, and 4 of this ap-
pendix, and the volume of work to which the
rabe would apply is material,

. Negotiakion and Approval of Indirect Cost
Rates

1. Definitions, As used in this seotion, the
following terms have the meanings set forth
below: '

a. Cognizant agency means the TFederal
agency responsible lor negotiating and ap-
proving indirect cost rates for a non-profit
organization on hehalf of all Federal agen-
cies, .

b, Predetermined rate means an indirect
oost rate, applicable to o specified ourrent or
future period, usually the organization's fis-
oal year, The rate is based on an esbimate of
the costs to be incurred during the period. A
predetermined rate is not subject to adjust-
ment. .

o. Fixed rate means an indirect cost rate
which has the same charpoteristics as a pre-
delermined rate, except that the difference
hetween the estimntod costs and the actunl
costs ol thoe perfod govered by the rate is onr-
vied forward us an adjustment to the rale
computation of g subssquent perlod,

d. Finul rote means an indirect cost rate
appuoable Lo » spucified past period which is
based on the acbual costs of the period, A
final rate is not subject to adfustment,

o, Provisional rate or billing rate means a
tomporary {ndiroot cost rate applicable to a
spoolfiod portod which is used for funding, in-
terim refinbursement, and reporting indirect
ooty on awards pending the establishment ol
a [inad vale for the perfod.

f. Indireot cost proposal means tlie doocu-
mentation prepared by an organization to
substantinle its olaim for the reimburssment
of indirect costs, This proposnl provides the
hasis lor the review and nejotinbtlon leading
ko the establishment of an organization's in-
direcl oost rate,

2. Cost objeotive means a function, organi-
zabtional suhdivision, contractk, grang, ol
other work unit for which cost data are de-
strod and for whioh provision is made Lo ae-
cuinulabe and moaswre the oovst of proovosses,
projoots, jobg and capitalized projects,
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2. Negotiation and approval of vates, . Un-
less different arrangenments are agreed to by
the agencies concerned, the Federal agenoy
with the largest dollar value of awards with
an organization will be desighated as the
cognizant agency for the negotiation and ap-
proval of the indirect cost vates and, where
necessary, other rates such as fringe beneflt
and computer charge-out rates. Once an
agenoy is assigned coguizance for a pat-
tionlar non-profit organization, the assign-
ment will not be changed unless there is a
major long-term shift fn the dodlar volume of'
the Federal awards to the organization. All
concerned Federal agencies shall he given
the opportunity bo partlcipate in the nego-
tiation process hut, after a rate has been
agreed upon. 1t will be acoepted by all Fed-
aral agencies. When a Federal agency has
veason to halleve thab special operabing fac-
tors affecting its awards necsssitate spaoclal
indireot cost rates in accordance with sub-
paragraph D.b of this appendix, it will, prior
to the time the rates are negotiated, notify
the cognizant agency.

b, A non-profit organization which has not
previously established an indirect cost rate
with a Federal agency shall submib its ini-
tial Indirect cost proposal immaediately after
the organization is advised that an award
will be made and, in no event, later than
three months after the effective date of the
award,

o, Organizations that have previously es-
tablished indirect cost rates must submit &
new indirect cosbt proposal to the cognizant
agency within six months after the olose of
each {iscal year. ,

d. A predetermined rote may he negotinted
for uge on awntds wheve thers is reasonable
assurance, based on past experience and reli-
able projection-of the organization’s cosbs,
that tlie rate is not likely to exceed a I'nte
based on the organization's actual costs.

s, Fixed rates may be negotiated wheve
predetermined rates are not considered ap-
propriate, A fixed rate, howevar, shall not be
negotiated if all or a substantial portion of
the organization's awards are expected to ex-
pire before the carry-forward adjustment oan
he made; the mix of Federal and non-FPederal
work at the organization ls too erratic to
permit an equitable anrry-forward adjusb-
ment; or the orgnuization's operntions [lue-
tuate significantly from year to year.

f. Provisional and final rates shaell he nego-
tiated where nefther predetermined nor (ixed
rates are appropriate.

g. The results of each negobiation shall be
formalized in o written agresment betwaen
the eognizant ageney and the non-profit ox-
ganizntion. The coghlzant agency shall dis-
tribute copies of the agrasment to nll con-
corned Faderal agencies,

I. If & dispute arises in a negotiation of an
Indirect cost vate hetween the cognizant
agency and the non-profit organization, the

2 CFR Ch. Il (1-1-09 Edition)

dispute shall be resolved in accordance with
the appenls ptoosdures of the cognizant
agency.

i, To the extent that problems are encoun-
tered among the Federsl ngencies in connec-
tlon with the negotintion and approval proc-
ass, OMB will lend assistance as required to
resolve sueh problems in a timely manner,

APPENDIX B TO PART %30—SELECTED
ITEMS OF COST

SELECTED [TEMY OF COST

T ABLE OF CONTENTS

" 1. Advertising and public relations costs

9, Advisory counoils

3. Aleoholio beverages

4, Audit costs and related services

6, Bad debts

6, Bonding costs

7, Communication costs

8. Compensastion for personal sarvices

9, Contingenoy provisions

10, Defense and prosecusion of criminal and
civil proceedings, claims, appeals and
patent infringement

11. Depreciation and use allowances

12, Dounations and contributions

13, Employee morale, health, and welfare
costs B

14, Dntertainment costs ’

16. Eduipment and other capital expendi-
tures

18. Fines and penalties

17. Fund raising and investment manage-
ment costs

18, Gains and losses on deprecinble assets

19. Goods or serviees for personal use

0. Housing and personal living expenses

21, Idle faoilities and idle capacity

o, Insurance and (ndemnification

23. Interest

24, Lahor relations costs

25, Lohbying

26. Losses on obher sponsored agresments
or contracts :

27, Maintenanoe and repair costs

28, Materinls and supplies costs

29, Meestings and conferences

30, Memberships, subsoriptions, and profes-
stonal aotivity costa

31, Organizabion costs

33, Page oharges (n professional journals

a3, Partlcipant support costs

34, Patent costs

35, Plant und homeland sacuriby costs

6. Pre-agresment costs

37. Professional services costs

30, Publication and printing costs

39. Rearrangement and onlteration oostis

40, Reconversion costs

41, Recruiting costs

49. Rolocation coshs

13. Rental costs of buildings and aquipmaent

44, Royalties and nther costs lor use of pat-
ents and copyrights
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46, Belling and marketing

46. Speocialized sevvice facilities

47, Taxes

48, Terminaftion costa applcable to spon-
sored agreements

49, Training costs

60, Transportation costs

61, Travel costs

52, Trustees

ApRpPENDIY B0 PART 330—S BLIECTEL Uik OF
[SleV

Puradtapis 1ohrough 32 ol this aupendix
provide principles to he applied in estab-
lishing the sllowability ol certain items of
cost. Theae prinoiples apply whether a cost is
treated as direct or indirect, Fajlure to men-
ton a particular item of cost is not intended
to imply that it {s anallowable: rather, de-

terminobion as to nllowabllity in ench cnse .

should be based on the reatment or prin-
viples provided for similar or related items
of sost,

1. Advertising and public relations costs. a.
The term advertising costs menns the costs
of advertising media and corollary adminis-
trative costs. Advertising media include
mugazines, newspapers, radlo and television,
direct madl, exhibits, slectronic or computer
transmittals, and the like.

b. The term public relations includes com-
munity relations and means those activibies
dediocated to maintaining the image of the
non-profit organization or maintaining or
promoting wnderstanding and favorable rela-
tions with the community or public at large
or any segiment of the public.

c. The only allowable advertising costs are
twse whicly are solely for:

(1) The recruitment of pevsonnel required
for the performance by the non-profit organi-
zibion of ouligations arising under a Federal
awrd (Suee also paragraph 41, Recruiting
costy, wnd paragraph 12, Relocation costs, of
this appendix):

(21 The procursment of goods nnd yervices
for the performance of a Fedoral award;

(3) ‘Mhe disposnl of sorap or surplus male-
mals ascquired in the performance of a Fod-
oral award excopt when non-profit organiza-
tlons are roimbursod for disposal costy ol o
predetermined amouns; or

(1) Other specific purposes necessary to
maoal the requirements of the Fedoral) award.

. The only allowable public relntions costs
nre: .

(11 Costs specifically reyuired by the Iad-
aral award;

(2) Costs of communioating with the public
and press pertnining to specific acbivities or
aceomplishments which result {rom perform-
ance of Pederal awards (these costs are ocon-
sidered necessary as part of the outreach ef-
tort for the FPodoral award); or

(3) Costs of conducting general linison with
news medin and government public relations
officers. to the extent that such activibies

Pt, 230, qup. B

'\
ave limited to communicabion and lalson
necespary keep the public informed on mat-
ters of public concern, such as notices of
Pederal contract/grant awards, finanocial
matbters, sto.

e, Costs {denbified 1n subparagraphs o and ¢
if inowrred for more than one Federal award
or for both sponsored work and other work of
the non-profit organization, are allowable tu
the extent khat the principles in Appendix 4
Lo shils. pare, purnnpns B Direct Qosts™s
and 2L e Indirect Sosks’ are ohbserved, '

[, Gunlowable wdversising and public rein-
tions costs include the following:

(1) All advertising and public relations
cosbs other then as specified in subpare-
graphs ¢, d, and e;

(2) Costs of meebings, conventions, con-
voeations, or other events related to other
ncbivities of the non-profit organization, in-
oluding:

() Costs of displays, demonstrations, and
exhibits;

(1) Cosbs of mesbing rooms, hospitality
suites, and other speoinl facilities used in
conjunction with shows and other spesial
events; and

(o) Balaries and wages of employees en-
gaged in setting up and displaying exhibits,
making demonstrations, and providing brief-
ings;

(8) Costs of promotional items and memo-
rabilia, including models, gifts, and sou-
venirs:

(4) Costs of advertising and public relations
designed solely to promote the non-profit or-
ganization, '

2. Advisory Councils. Costs incurred by ad-
visory councils or committess are allowsble
as a direst cost where authorized by the Fed-
oral awarding ageney or as an indirect vost
where allocable to Tedoral awards,

3. Aluoholic heveragues, Costs of alcoholic
bevernges are unallowable,

4, Andit costs and relnbed services, s, The
costs of audits reguired by, and performed in
aocordance with, the Single Audit Act, as
ifmplemonted by Cirounlar A-183, “Auadits of
Btates, Loen) Governmunts, and Non-Profis
Organizations” ave allowable. Also see 31
7.8.C. 160511 and ssoblon 280 (**Audit Costs')
of Ciroular A-183,

b, Othor oudit costs wre wllowable if in-
cluded {n an {ndireot cost rabe proposel, ot if
speooiffonlly approved by the awearding agon-
oy ag o direct cost bo an nward,

‘¢, The ocost of arresd-upon prooodnires en-
gagements to monitor subrecipients who are
oxomptod from A-133 under soction 200(d) ave
allowahle, subjost Lo the conditions listed in
A~133, section 230 ()2,

5, Bad debbs, Bad debbs, {noluding losses
(whethor actunl) oy estimatoed) arising from
uncollpdtable accounts and other olaims, re-
Inted ocollevtion vosts, nnd related loegal
noaty, are unaltowable,
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8. Bonding costs. a. Bonding costs arise
when the Tederal Government vequires as-
surance against financtal loss bo ltsell or
others by reason of the act or default of the
non-profit ovganization, They arise also in
instances where the non-profit organization
requires similar assurance. Inoluded are such
honds ns bid, performance, payment, advance
payment, infringement, and fidelity bonds,

b, Costs of bonding required pursuant o
the terms of the award are allowable.

o, Costs of bonding required by the non-
prafit organization in the general conduct of
its operations are allowable to the extenk
that such bonding Is in accordance with
sound husiness practice and the rates and
premfums are reasonable under the ofr-
cumstances., R

7. Communioation costs, Costs {ncurred for
telephone services, local and long distance
tolephone oalls, telegrams, postags, mes-
senger, electronic or computer transmittal
services and the like are allowable.

8, Compenantion for personal services. .
Definition. Compensation for personal serv-
feces includes ail compensation paid our-
rently or acorued by the organization for
services of employees vendered during the
period of the award (except as otherwise pro-
vided In subparagraph 8.h of this appendix).
It includes, bub is not Hmited to, aalaries,
wages, director's and sxecutive committee
member's fees, incentive awards, fringe hene~
fits, pension plan ocosts, allowanoes for off-
site pay, incentive pay. loontion allowances,
hardship pay, and cust of living differentinls.

b, Allowability. Bxoept as otherwise spe-
oifically provided {n bhis paragraph, the
costs of such compensation are sllowable to
the extent that;

(1) Tobal compensation o ndividual em-
ployees is reasonable for the services ren-
dered end conforms'to the sstablished pollcy
of the organization consistently applied to
both Federal and non-Federal activities: and

(3) Charges to awards whether treated as
direct or indirect costs are dstermined and
supported as required in this paragraph.

o, Reasonableness. (1) When the organiza-
tion Is predominantly engaged in activities
other than those sponsored by bthe IFederal
Gavernment, compensation for smployees on
faderally-sponsored work will he considersd
reasonable to the extent that 16 is counsistent
with that paid for stmiler work in the orga-
nization's other activities,

(2) When the ovganization I3 predominantly
angaged in federally-sponsoved activities and
in cnses where the kind of smployees re-
guaired for the Tederal ncbivities are nob
found in the organization's other aotivities,
oonmpensation for employees on federally-
sponsored worlk will be considered reasonable
to the extent that it {s comparable to thab
pald for similar work in the lahot markets in
which the organization competes [or the
kind of employees involved.

2 CFR Ch. il (1-1-09 Edition)

d. Special considerntions in degsrmining
allowahiliby. Cortain conditions vocuire spe-
cial consideration and possible Hmitations In
determining ocosts under Federal awards
where amounts or types of compensation ap-
pear unreasonable, Amoug such condibtions
are the following:

(13 Compensatlon to members of non-profit
organizations, trustees, directors, nssociates.
officers, or the immediate families thereof.
Determination should he made that such
compensation is reasonable for ‘the actual
personal services rendered rather than o tis-
tribution of earnings in excess of costs.

(2) Any change in an organization's com-
pensation policy resulting in n suhstantial
inorease in the organizntion's level of com-
pensation, particularly when {t was conour-
vent with an Inorease in the ratio of Federal
awards to other activities of the organize-
tion or any change in the treptment of al-
Jowability of specific types of compensation
due to changes in Faderal polioy.

. Unallowable costs, Costa which are unpl-
Jowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely on the basis that they con-
stitute personal compensation, , .

f. Overtime, extra-pay shift, and multi-
shift premiums, Premiums for overtime,
extra-pay shifts, and multi-shift work are al-
lowable only with the prior approval of the
awarding agency except: .

(1) When necessary £0 ope with emer-
genoles, such as those resulting [rom acci-
dents, natural disasters, breakdowns of
equipment, or ocoasional operational hottle-

- neolts of a sporadic nature,

(2) When smployees are performing indi-
rect functions, such as administration, mafn-
tenance, or accounbing.,

(3) In the performance of tests, laboratory
procedures, or _other similar operations

. which are contintous in nature and cannot

reasonahly bhe {nterrupted or otherwise com-~
pleted,

(4) When lower overall cost to the Federal
Government will resulb.

g, Frings heneflts, (1) Fringe benefits in

“the form of regular compensation paid to

employses during periods of authorized ab-
sences from thie job, such as vacation leave,
sicl leave, military leave, and the like, are
allowable, provided such costs are ahsorhed
by all organizabion activities In proportion
to tho relative amount of time or effort actu~
ally devoted to each. -

(2 Fringe hensflts In the form of smployer
sontributions or expenses [or gocial security,
emplayes insurance, workmen's compensa-
tlon imsurance, pension plan costis (ges sub-
paragraph 8.1 of khis appendix), and bhe like,
are allowable. provided such henefits are
granted in accordance with established wrib-
ten organizabion policies. Such henelits
whethar treated as indiract sosts or ag direct
costs, shall be dalstributed to particalar
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awards and other activities in a manner con-
sistent with the pattern of henefits acoruing
to bthe Individuals ox group of employaes
whose salarles and wages are chargeable to
such awards and other aotivities,

(8)(a) Provisfons for a reserve under a self-
jnsurance program for unemployment com-
pensabion or workers’ compensation are al-
lowahle to the extent that the provisions
reprasent, reasonable estimatios of the Habil-
itaes lor steh compensation, and the types of
cpvernue, exnbenn of covernge, and, rates and
preativms would unve vuen wlloweble had in-
surance been purchased to cover the risks,
However, provisions for sel{-insured Uabil-
ities whioh do not becomse payable for more
than one year after the provision is made
shall not exceed the present valus of the i-
abllity,

(by Where an organization folléws a con-
gistent policy of expensing actual payments
to, ol on behnlf of, employess or former em-
ployses for unemployment compensation or
workers' compensabion, such payments nre
nllowable in the ysar of payment with the
prior approval of the awarding agency, pro-
vided they are allocatsd to all activities of
the organization.

(4) Costs of insurdnoe on the lives of trust-
ves, officers. or other employees holding po-
sitions of similar responsibiMty are allow-
able only to the extent that the insurance
vepresents additional ocompensation, The
vosts of suoh insurance when the organiza-
tion is named as heneficlary are unallowable.

W, Organization-furnished wnutomobiles.
That portion of the cost of organization-fur-
nished antomohiles bhat relates, to personal
use by employess (inoluding transportation
to and from work) is unallowable as Nringe
enefit or indirect costs regardiess of wheth-
er the cost is reported as taxable income to
the employess, These vosts are allowable as
direct costs bo sponsored award whon. nec-
essary for the performance of the spongored
award and approved by awarding agenocies,

{. Pension plan costs. (1) Costs of tho orga-
nization's pension plan which wre inourred in
accordance with the established policlos of
the organization are allowable, provided:

tn} Such policies meet the test of renson-
ableness;

(L) The methods of cost allocation are not
discriminatory;

(e} The coat assigned to sach fiscal yoar is
determined {n aoccordance with generally no-
cepted acconnting principles (GAAP), as pre-
seribed in Accounting Principles Board Opin-
ton No, 8 issued by the Amerioan Institute of
Cortifiod Public Accountants; and

() The costs assigned to a given fisoal year
are funded for all plan participants within
six mounths after the end of that year. How-
vver, {norenses to normal and past service
pension costs coused by r delay in funding
the actuarial Hability bayond 30 days after

, Pt. 230, App. B
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each quarter of the year to which such costs
are agsignable are unallowable,

(2) Pension plan termination insurance
premiums paid pursuant to the Imployee
Retirement Inoome Ssourity Act (BRISA) of
1974 (Pub. L, 93-408) are aliowabls, Late pay-
ment charges on such premiums are unallow-
able,

(3) Exoise tnxes on accumulated lunding
deticiencies and other penalties {ruposed
ander BRISA are unallowable.

j. Incentive vompengetion. Incentive som-
ponsihion 0 sinployses bused oo cose redus-
tion, or efficlient performanos, suggestion
awards, safeby awards, ete,, are allowable to
the extent that the overall compensation is
detormined to be reasonabls and suoh costs
are paid or acorned pursuant to an agroe-
ment antered into in good falth between the
organizntion and the smployees before the
services were rendered, or pursuant to an es-
tablished plan followed by the orgonization
so oonsistently ag to Imply, in effect, an
agreoment to makse suoh payment.

k. Severance pay. (1) Severance pay, also
commonly veferred to as dismissal wages, is
a-payment in addition to regular salaries and
wages, by organizations to workers whose
employment is being terminated., Costs of
severance pay are allowable only to the ex-
tent that {n each oase, 1t is reguired by:

(&) Law

(h) BEmployer-employese agresment

(c) Batablished policy that consbitutes, in ef-
fect, an implied agreement on the organi-
zabion’s part, or

() Ciroumstances of the partioular employ-
ment.

{2) Costs of severance payments are divided

into two vategories as follows:

{(a) Acbual normal surnover severance puy-
ments shall be alloeatad to all activitles; or,
where the organization provides {or a veserve
for normal severances, such method will be
acceptable if the oharge to ourrent oper-
ations is reasonable in lght of payments ac-
tunlly made (or normal severancey over a
representative past period, and {f amounts
charged are allocnted to all nctivities of the
organization.

(h) Abnormal or muass severance pay ls of
such a conjectural nature that mensurement
of costs hy means of an accrual will not
achleve squity to both parties. Thus, acoru-
als for this purpose are not allownble. How-
aver, the Fodorad Government recognizes its
obligation to participate, to the extont of its
fair share, In any speoclfic payment, Thus, al-
Jowability will he considored on a onse-by-
case bnsis in the evont or ocourrence,

{e) Costy inourred iIn cortain severance pay
packnges (commonly known as “a golden
parachute” payment) which are in an
amount {1 exoess of the normal sevaranoe
pay puid by the organization to an employse
upon termination of smployment and are
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paid to the ewmployee contingeith upon &
change in management conbrol over, 01 owi-
ership of, thie organization's assels are unal-
lowable,

(d) Severance payments to foreign nation-
als employed by the organization outside the
United States, to the extent that the amount
axceeds the ocustomary or prevailing prac-
tices for the organization In the Unlted
States are unnllowable, unless they are nec-
essary for the performance ol Maderal pro-
grams and approved by awarding agencles,

(e) Severance payments vo foveign nasion-
als employed by the organization outside the
United States due to the termination of the
foreign national as a resulb of the closing of,
or curtallment of astivities by, the organiza-
tion in that country, are unallowabls, uniess
they are necessary for the performance of
Fedeval programs and approved by awarding
agenoles,

1. Training costs. See paragraph 49 of this
appandix.

m. Support of salaries and wages.

(1) Charges to awards for salaries and
wages, whether breated as direct costs or in-
dlrect costs, will be based on documented
payrolls approved by a responsihle officials)
of the organizution, The distribution of sala-
rles and wages to awards must be supported
by personnel aoblvity reports, as pregeribed
in subparagraph 8.m.(2) of bhis appendix, ex-
cept when a substibute system has beenn ap-
proved in writing by the cognizant agency,
(8ee subparagraph E.2 of Appendix A to this
part,)

(2) Reports reflecting bthe distribution of
activity of each employee must be main-
tained For all stelf members (professionals
and nonprofessionais) whose compensation is
charged, in whole or in part, directly to
awards. In addition, in order to support the
allocation of indirect costs, such reparts
must also he maintained for other employees
whose worl Lnvolves two or more functions
or activities I n distribution of their com-
pensation betwesn such [unctions or aobivi-
ties is needed fn the determination of the or-
ganlzation's indirect cosb rate(s) (e.g,. an em-
ployee engaged part-time in fndirect oost ac-
tvities. and part-time in a diveot function)
Roports maintained by non-profit ovganiza-
tions to satisfy these requirements musb
meeb the following standards:

(a) The reports must reflect an after-the-
fnob determingtion of the aotuel activity of
snch employes, Budgsb estimates (L.e.. asti-
mates determined before the services are
performed) da nat qualily as suppork for
charges to awards,

(h) Each report must account for the Lotal
activity for which empioyees are com-
pensated nnd which is required tn fiflllment
of thelr ohligations to the organization.

(¢) The reports must he signed by the indi-
vidunl employees, or by a rosponsibie super-
visory offlcinl having flrst hand knowledge

2 CFR Ch. il (1-1-09 Edition)

of the activitles performed by the employee,
that the distribution of activiby represents a
reasonable estimate of the actunl work per-
formed by the employee during the periods
covered by the reports,

(d) 'The reports must be prepared at least
monthly and must coinoide with one or more
pay periods,

(3) Charges for bthe salaries and wapes of
nonprofessional employees, in additlon to
the sapporting documentation described in
subparagraphs (1) and (2), must also he sup-
ported by records indicating the rotal num-
ber of hours worked each day maintained in
conformance with Department of Labor reg-
ulations implementing the Talr Tahor
Standards Act (FLSA) (29 OFR part 516). Por
this purposs, the term “nonprofessional em-
ployee” shall have the 'same meaning as
“nonexempt employee,' under FLSA,

(1) Salaries and wages of employees uged in
meeting cost sharing or matohing require-
ments on awards must be supported in the
same manner as salovies and wages claimad
for reimbursement from awarding agoenciles,

9, Contingency provisions, Conteibutions

to o conbtingency reserve or any simflar pro-.

vision made for events the occurrence of
which cannot be foretold with certainty as
to time, intensity, or with an assurance of
their happening, are unallowable, The term
“gontingenoy reserve’ excludes self-insur-
ance reserves (see Appendix B to this part,
paragraphs 8.g.(3) and 22.0{2)(d}); peusion
funds (seé paragraph 8.1); and reserves for
normal severance pay (see paragraph 8,K.)

10. Defense and prosecution of criminal and
oivil proceedings, claims, appeals and patent
infringement. )

a. Definitions. (1) Convietion. as used here-

‘iu. menns a judgment or a conviotion of &

oriminal offense by any court of compebenst
jurlsdiction, whether entered upon as a ver-
dics or a plea, including a conviction due to
a plea of nolo contendere.

(2) Costs lnclude, but are not lmited bo,
administrative and olerical expenses: bhe
cost of legal services, whether performed by
in-house or private counsel; and the costs of
the services of accountants, consultants, or
others retained by the organization to assist
{t; costs of employsees, officers and trustees,
and any similar costs fnourred before, dur-
fng, and alter commenocsment of a judicial or
administrative proceeding that bears n di-
rect relationship to the proceedings.

(3) Frand. as used herein, means acks of
fraud corruption or attempts to defraad the
Federal Gavernment or to corrupt bs agents,
acts that constitubte n cause for debarment
or suspension (as specified {n agenocy regula-
tions), and nots which violate the False
Clalms-Act. 31 U.S.C., sections 3739-3731, or
the Anti-Kiclkhack Act, 41 U.8,C., seotifons 51
and 54,

(1) Paunlty does not include restitublon, re-
imbursement, or compensatory damages.
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(6) Procecding Includes an investigation,

b, (1) Bxcept as otherwise desoribed hevein,
coats incurred {n connection with any oerimi-
nal, eivil or administrative proceeding (in-

cluding filing of a false certification) com-

menced by the Federal Goverhment, or a
Stabe, loon) or foreign government, are not
allowable if the procseding: Rolates to a vio-
lation of, or failure to somply with, a Fed-
eral, Shate, locnl or foreign statute or regu-
wron by khe organizavion tinoluding  ies

asents and employess). and results in any of.

the Inlluwing disposicions:

(a) In o oriminal prooseding, a conviction,

(b1 In & olvil or administrative procesding
involving an nllegation of frand or similar
misconduot, a determination of organiza-
tional Hability.

(c) In the case of any oivil or administra-
tive prooeeding, the imposition of a mone-
tagy penalby,

(d) A finnl decision by an appropriate Fed-
aral officin] to debalr or suspend the organi-
zation, to rescind or void an award, or to ter-
minate an award for default by reason of a
violation or failure to comply with a law or
rogulation,

(e) A disposition by oconsent or ocom-
promise, if the aotion gould have resulted in
any o\rrt.he dispositions deseribed in subpara-
graphs 10.h.(1)a), (b, (o) or (d) of this apyen-
dix. '

(2) If more than one progseding involves
the same nlleged misconduct, the costs of all
such proceedings shall be wnallowable if any
ong of them results in one of the dispositions
shown {1 subparagraph 10.1,(1) of this appen-

- dix,

¢. Il & proceeding referred to in subpara-
graph 10.b of this appendix 1s commonced by
the Foderal Government and s resoived by
constnl or compromiss pursannt to anb agres-
ment ontered into by the orgnnizntion and
the Pederal Government, then the costs in-
satred by the organization in eonnection
with sneh proceedings that are otherwise not
allowable under subparagraph 10.b of this ap-
pondix may be allowed bo the extont specifi-
onlly provided {n such agresment,

d, If a proceeding referved to {n subpara-
graph 10.b of this appendix is commonced by
a State. local or foreigh government, the au-
thorized Pederal official may allow the cogts
incurred by the organization for such pro-
aeudings, if such authovized officlal deter-
mines that the codts were incurred as a re-
sult of n specific term or condition of a fed-
urally-sponsored award, or specific writhen
direction of an authovized officinl of the
sponsoring agonoy.

¢, Costs inourred in connection with pro-
cesdings described in subparagraph 10.h of
this appondlx, but which are not made rhol-
lowable Uy thal subparagraph, may he al-
lowed by the Federal Governmont, but only
Lo the axtout that:
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(1) The costs are reasonable in relation to
the activities required to deal with the pro-
oseding and the underlying cause of aotion;

(2) Payment of the costs inourred, as allow-
able and allocable costs, 1s not prohibited by
any other provision(s) of the sponsored
award;

(8) The costs are not obherwise recevered
from bthe Federal Government or a third
party, sither directly as a rvesult of bhe pro-
erading o orherwise; and,

i4) The parosninga ol coses allowed doos
ion axesetd the percentage determined Ly wa
authorized Faderal official to be appropriate,
considering the complexity of the ltigation,
generally accepted principles governing the
award of legal foss in oivil actions Involving
the United States as a party, and sach other
fnctors as may be appropriste. Such peroent-
age shall not exceed 80 percent. However, if
an ngrsement reached under subprragraph
10.¢ of this appendix has explicitly consid-
ered this 80 percent limitation and permitted
a higher percentage, then the full amount of
cosbs resulting from that agreement shall be
allowahle,

f., Costs inourred by the organization in
connection with the defense of suits brought
by its employses or ex-employees under sec-
tion 2 of the Major Frand Aot of 1988 (Pub, L,
100-700), inoluding the cost of all relief nec-
essary to make such employee whole, where
the organization was found liable or settled,
are unailowable,

g. Costs of legal, accounting, and consulb-
ant services, and related costs, incuarred in
sonnection with defense against Toederal
Government olalms or appeals, anbitrust
suits, or the prosecution of claims or appenls
agninst the Fedoral Government, nre unal-
lownble,

h, Costs of legnl, accounting, and consulb-
ant services, and related cosbts, incuirred in

wonnoskion with pabenl infringement Héiga-

tion, are unallownble unless otherwise pro-
vidad for in the sponysored awards.

{. Costs which may be unnllowable under
this paragtaph, inocluding directly associnled
costs, shall be segrogatod and accountoed for
by the organizabion separatoly, During the
pendency of any proceoding covaersd by sub-
peragraphs 10.h and [ of bhis appendix, the
Foderal Government shall gonerally with-
hold payment of such oosbs, However, i in
the host Interests of the Tedernl Govern-
mont, the Federal Government may provide
for conditional payment tipon provision of
adoguate seourity, or othor advquabe assur-
anoe, ynd agrooments by the orgonization to
repay nll unallowable costs, plus interost, ir
the costs are subsaquontly determined to he
wnatlowable,

11, Deprsointion and use allowauces. o,
Compunsabion for the use of buildings, othar
capital improvements, and equipment on
hand may bo made through use nllowance or
depreciation. However, axcept us provided in
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paragraph 11.f of this appendlx, a combina-
tion of the two methods may not he used {n
connschion with a single class of fixed assets
(e.q., buildings, office equipment, computer
equipment, etc.).

h, The compubation of use allowances or
depreciation shall he based on the acquisi-
tion cost of the assets involved, The acquisi-
tion cost of an asset donated to the non-profl-
it organization by a third party shail be {ts
fair market value at the time of the dona-
tion.

¢. The computation of use allowances or
depreciation will exclude: -

(1) The cost of land} .

(%) Any portion of the cost of buildings and
equipment horne by or donated by the Fad-
oral Government irrespective of where bitle
was originally vested or where it presently
resides; and

(3) Any pottion of the cost of buildings and
equipment ocontributed by or for the non-
profit organization in satisfaction of a statu-
tory matohing requirement. :

d. General oriterin where depreciation
method is followsd:

(1) The period of useful service (useful life)
astablished In each case for usable capital
assets must take (nto consideration such fac-
tors as type of construction, nature of the
aquipment used, technological developments
{n the partisular program area, and the ra-
newal and replacement policies followed for
the individual tsems or classes of assefs in-
volved. The method of depreciation used to
agsign the cost of an asset (or group of as-
sets) to accounsing periods ghall reflect the
pattern of consumption of the asset during
{ts useful life.

(%) In the absence of clear evidenae indi-
cating that the expected cansumption of bhe

asset will be significantly greatsr or lesser in -

the early portions of its useful lfe than in
the later portions, the straight-line method
shall be presumed to be the approprinte
method,

(3 Depreciation methods once used shall
not be ohanged uniess approved in advance
by the cognizant Federnl agency. When the
deprecintion methad is in sroduced for appli-

_ention to assets previously subjeot to n use

nllowanee, the combination of use allow-
ances snd deprecintion applicable to such as-
sets must not excesd the total acquisition
cost of the assets,

8. When bthe deprecinbion method is used
for buildings, o buflding's shell may bhe seg-
vegated [rom each huilding component (e.g.,
plumbing system, heating, and alr condi-
tioning system, etc.) and each item depte-
clated over its estimated uselul lifs; or tho
antire huilcing (i.c.. the shell and all compo-
nents) may be treated as o single nsset and
deprecinted over n single usgstul Hie.

f. When bhe depreciabion method is used for
a particular class of assets, no depreciation
may be allowed on any such assets that,

2 CFR Ch, I (1-1-09 Edlfion)

ander subparagraph ilad of bhis appendix,

would he’viewed as (nily deprectated. How-
ever, 4. reasonable use allowance may be ne-
gotiated for such assets {f warranted after
taking Into considernion the amount of de-
preciation previously charged to the Federal
Government, the estimated useful life re-
maining ab time of negotiation, the effect of
any increased maintenance charges or de-
crensed efficiency due to age, and any other
ractors pertinent to the utilization of the
asset for the purpose contempliated,

2, Criteria where bhe use allowance method
ig followed:

(1) The uge allowance for buildings and im-~
provement (includiug land {mprovements,

such as paved parking areas, fences, and

atdewalks) will be computed abt an annual
rate not exceeding two percent of aoquisition
cost.

(2) The use allowanoce for equipment will be
computed at an annual rabe not exceeding
six and two-thirds percent of acquisition
cosb, When the use allowance method is used
for bhuildings, the entire building must he
treated as o single asset; the building's com-
ponents (e.g., plumbing system, heating and
air conditioning, ete.) cannot he segregated
from the building's shell.

(3) The two percent limitation, however,
need not be applied to aquipment which is
merely attached or fastened to the building
but not permansntly fixed to 1t and which is
used as furnishings or decorations or for ape-
cialized purposes (e.g., dentist ohatrs and

* dental treatment units, counters, lahoratory

benches holted to the floor, dighwashers,
modular furniture, ocarpebing, etec.). Such
squipment will be considered as not being

permanently fixed to the huilding if it can be.

removed without the need for costly or ex-
tensive nlterntions or repalrs to the building
or the equipment, Bguipment that mesets
these oriteria will be subject to the 6% per-
cent equipmort use allowance limitation,

h. Charges for use allowances or deprecia-
tion must he supported by adequate property
vecords and physionl inventories must be
talten ab least once every two years (a statis-
tical sampling bosis Is acceptable) to ensure
that assets exist and are usable and needsd.
When the depreciation method is followed,
adequate deprecintion records indicating the
amount of depreclntion btaken each period
must also be maintained,

12. Donations and contributions,

a. .Contributions or donntions rendered.
Conbributions or donabions, including oash,
properby, and services, made by the organi-
sabion. regardless of the vecipient, ave unal-
lowable,

1. Donated services received:

(1) Donated or voluntear services may be '

furnished to an organlzation by professional
and technion] personnel, consultants, and
other skilled and unskilled labor. The vnlue
of these services is nok raimbursabls eithar
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ag o dirvest or indirect cost, However, the
value of donated services may be used to
meet cost sharing or matching requirements
in accordanoce with the Cammon Rule,

(2) The value of donated services utilized in
the performance of a diveot cost activity
shall, when material {n amount, be consid-
ored in the determination of the non-profit
organization's indiract costs or rate(s) and,
aceordingly, shall he allocated a propor-
otk shoere ol wppliceble indirect tosts
when che lolowing ssist:

s The aggrogace nadue ot he services is
maberial;

(b) The services are supporbed by a signifi-
cant amount of the indireot costs incurred
by the non-profit organization; and

(¢) The dirset cosb acbivity s not pursned
primarily for the benefit of the Federal Gov-
ernment.

{8y In those instances where thers is no
basis for determining the falr mariet value
al' the services rendered, the recipient and
the cognizant agenoy shall negotiate an ap-
propriate allocation of indirect cost to the
servioes,

(4) Where donated servioes direotly henefit
a project supported by an award, the indirect
costs allocnbed to the services will be oonsid-
ered as o parh of the total costs of the
project, Such indirect costs may be reim-
bursed under the award or used to meet cost
shering or matching requlrements,

(6) The value of the dohated services may
be used to meéet cost sharing or matching re-
gairements under oconditions desoribed in
Sectfon 216,23 of 2 CFR part 216 (OMB Cir-
culat A-110), Where donated services are
treated as indivect costs, Indirect cost rates
will separate the value of the donabtions so
that reimbursement will not be made,

¢, Donated goods or spnce. (1) Donated
goods: {.e., sxpendable pursonnl property/sup-
pHes, and donalsd use of space may bhe fur-
nished to a nou-profit ovgenization, The
valae of the goods and space I8 not reimburs-
able either as a ditest or indireot cost,

(2) The valus of the donations may be nsed
t0 meet cost sharing or matching share ro-
guirements under the vonditions desoribed in
2 CPR part 215 (OMB Clreular A-110). Where
donations are treated ns indirect costs, Indi-
roct sost 1ates will separate the value of the
donations so that reimbursement will not be
muady, .

13. Bmployee morale, health, and welfars
cosLs,

a, The costs of employee information puh-
Heations, health or first-aid clinjes and/ov
inflrmaries, recrsational activities, om-
ployes counasling services, and any other ex-
penses inourred in accordance with the non-

- profit organization's sstablished practios or

custow for the improvomont of working con-
ditions, employer-umployes vslations, em-
ployos moranls, and swmployse performanue
ave allowable, :

Pf. 230, App. B

b. Such costs will be equitably apportionsd
bo all activities of the non-profit organiza~
tion, Income gonerated from any of these ac-
tivities will be oredited to the cost thereof
unless such income hag been irrevocably set
over to employee welfare organizations,

14, Entertainment oosts, Costs of entexr-
tainmens, inoluding amusement, diversion,
and social activities and any costs divectly
ansoniatad with auch costs (such as Holeehs
ha shows or sports ovenny, meals, lodging,
rentaly, eabsportabton, and cqesaainics) .ae
unallowable. '

16, .BEguipment and other capital expendi-
Lures,

a, For purposes of this subparagraph, the
following definitions apply:

(1) “Oapital Wxpenditres” means expendi-
tures for the acquisibion cost of capital ns-
saets (equipment, bufldings, land), or expendi-
tures to malke improvements to oapital as-
sets that materially {ncreass their valus or
ugelul life, Aoquisition cost means the cost
of the asset including the cost to put it in
place, Acquisition cost for equipment, for ex-
ample, means the net {nvoice price of the
squipment, including the oost of any modi-
fications, attachments, accessories, or auxil
{ary apparatus necessary to make it usable
for the purpose for which it is acquired, An-
oillary charges, such as taxes, duty, protec-
tive in transit insurance, freight, and instal-
lation may be included In, or exoluded from
the acquisition cost in accordance with the
non-profit organjzation's regular accounting
praotices,

(2) "Equipment" means an article of non-
expandable, tangible personal property hav-
ing o usefu) life of more than one year and
sl acquisition cost whiioh equals or excoeeds
the losser of the oapitalization level estab-
lished by the non-profit organization for f-
nancial gstatement purposes, or $6000,

(3) “Spueolal purpese equipment’” monns
sguipment which 18 used only foy research,
maodieal, seientific, or other technloal netivi-
ties, Dxamplos of specinl purpose equipment
include microscopes, X-ray maochinaes, sur-
glond instraments, and spectromoters,

(1) “Genornl purpose seguipment’’ monns
sqguipment, which i{s not limited So rosearch,
modionl, selentiflo or other techuleal acbivi-
ties, Bxamples include office equipment and
furnishings, modular offices, telephone noet-
works, information technology aequipment
and systems, alr condltioning equipment, re-
producbion aud printing sguipmoent, and
motor veohicles, .

b, The following rules of allowability shall
apply to sguipment and other ocapitnl ox-
pendibures;

(1) Capitnl expenditures for general pur-
pose squipment, buildings, and land are unnl-
fowable as direct charges, vxoopt whors ap-
provod in advance by the awarding agency,
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(2) Capitabexpenditurey for special purpose
equipment are allowable as direot costs, pro-
vided that items with a unit cost of 85000 or
more have the prior approval of the awarding
agency.

(3) Capital expenditures fov {mprovements
to land, huildings, or squipment which mate-
rially increase their value or useful life wre
unallowahle as a direct cost except with the
prior approval of the awarding agency.

(47 When approved as a direct charge pursu-
ant to paragraph 15.n1) (2 and (3) above.
capltal expenditures will he charged in the

" period in which the expenditure is inowrred,

or as otherwise determined appropriate by
and negotiated with the awarding agenoy.

(6) Bguipment and other capital expendi-
tures are annllowabls as indivact costs, How-
ever, see paragraph 1l., Depreoiation and use
allowance, of this appendix for rules on the
allowability of use allowanoces or deprecia-
tion on bulldings, capital {mprovements, and
squipment, Also, see paragraph 43, Rental
costs of buildings and equipment, of this ap-
pendix for rules on the allowability of rental
costs for land, buildings, and equipment.

(8) The unamortized portion of any equip-
ment written off as a result of a change In
capitalization levels may he recovered LY
continning to claim the otherwise allowable
use allowances or depreciation on the squip-
ment. or by amortizing the amount to he
written off over a period of years negotiated
with the cognizant agenoy. .

16, Fines and pennltiee, Costs of {ines and
penalties resulting from violations of, or
failuré of the organization to comply with
Tederdl, Stabe, and local laws and regula-
tions are unallowable except when incurred
as o result of compliance with specific provi-
stons of an award or instructions in writing
from the awarding ngency.

17, Fund radsing and Investment manage-
ment costs, a. Costs ol orgnunized fund rais-
ing, including financial campaigns. endow-
ment drives, soloitation of gifts and be-
qaests, and similar expenses inowrred solely
to raise oapital or ohtain contribubtions are
anallowable.

b, Cosbs of investment counsel and stafl’

and stmilar expenses ineurred solely to en-
hancs income from {nvestmeints are unallow-
able.

¢. Fund raising and Investment activities
shall be nllecated an approprinte share of {n-
direct costs under the conditions described
tn subparagraph B3 of Appendix A to this
part.

18. Gains and losses on depreciable assets.
a, (1) Gains nnd losses on snle, rebirement. or
other disposition of depreciable property
shall he Inctuded in the ysar fn which they
ogour as credits or charges to cost group-
ing(s) In which the depreciation applicable to
suach property was included, The amount of
the gain or loss to be fncluded as'a credit or
charge to the appropriate cost groupingts)

2 CFR Ch. Il (1-1-09 Edition)

shall be the difference between the amount
realized on the propeity and “the
undepractated basis of the property.

(2) Gains and losses on the disposition of
depreciable property shall not bhe racognized
as o separate credit ov chiarge under bhe fol-

-lowing conditions:

(a) The gain or loss is processed through a
depreciation account and is reflected in the
depreofation allowable under paragraph 11 ol
this appendix, ‘

(h) The praperty ls given in exchange as
part of the purchase price of a simiiar item
and the gain or loss {s takien into account in
dQetermining the depreciation cost basis of
the new item,

(o) A loss results from the fatlure to main-
tain permissible inswurance, except as other-
wise provided In paragraph 22 of this appen-
dix,

(d) Compensntion for the use of the prop-
erty was provided throngh use allowanoes in
Heu of depreciation in accordance with para-
graph 9 of this appendix.

(e) Gains and losses arising from mass or
extraordinary sales, retirements, or other
dispositions shall be considered on a case-by-
case hasis,

1. Galns or losses ol any nabture arising
from the sale or exchange of property other
than the property covevad in subparagrabh a
shall he oxcluded in computing award costs.

19, Goods or services [or personal use.
Costs of goods or services for personal use of
the organization's employses are anallow-
able regardless of whether the cost is re-
ported as tagable income to the smployees,

20, Housing and peysonal lving expenses. &
Costs of housing (e.g., depraciation, mainte-
nance, ubilities, furnishings, rent, ato.),
housing allowances and personal lving ex-
penses for/ol the organization's offlcers are
unallowable as [ringe benefit or {ndirect
costs regardless ol whether the cost s re-
ported as Gaxable {ncome Lo the employees.
These costs are nllowable as direct costs to
sponsored award when necessary for the pexr-
formance of the sponsored award and ap-
proved by awarding agencies,

b. The term "officers' inoludes current and
past officers and employees.

21. Idle facilities and idle capacity. a. As
nsed in this section the following terms have
the meanings set forth balow:

(1) “Facilitles” maans land and buildings
or any portion theveof, equipment individ-
uslly or oobilectively, or any other tangible
capital agset, wherever loented, and whether
owned or leased by the non-profit orgairiza-
tion,

(2) “Idle faollities’ means complebely un-
used facilities that are excess bo the non-
proflt oreanizatlon's current needs.

(3) “Idle capacity'’ means the unused co-
paocity of partiaily uwsed [ncilitles. It 18 the

‘difforonce bebweoen: That which a facility

aould nchiove under 100 percent operating
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time on a one-shift basis less operating
interraptions resulting from time lost for re-
pairs, setups, unsatisfactory matorials, and
other normal delays; and the extent to which
the facility was actually wsed bo meet de-
mands during the accounting period. A
multi-shift basis gshould be used {f it cen he
shown that this amount of usaye would nor-
nmally be e\pe(‘ted for the type of facility in-
volved,

sy Uost of tdie lacliittes or idle cupueioy®
IR BORGY Iil\l}h g omamnenanes, l‘(:\l)ﬂ«n'.
puwsing, renk, and ot relnien vusts, e.4.,
insurance, interest, proparty taxes and de-
pracistion or use allowancus,

b, The costs of idle fneilities are unaliow-
able except to the extent thab:

(1) They are necessary to meet fluctuations
in worlkload; or

{2) Although not uecesswry to eet fluo-
tuntions in worklond, they were necessary
when acquired and are now idle beosuse of
changes in program requhrements, siforts to
nchisye more economicnl operntions, reorga-
nization, termination, or other causes whioh
could not have been reasonably foreseen.
Under the sxcoption stated in this subpara-

graph, costs of idle facilities are allowable
for a reasonable perfod of time, ordinarily
not to exceed one year, depending on the ini-
tistive talken to use, lease, or dispose of auch
faoliities,

¢. The oosts of idle capacity are normal
costs of doing business and are a factor in
the normal fluctuabions of wsage or indirect
sost rates from perfod to period. Such costs
are allownbls, provided that the ocapaocity is
ronsonably anticipated to be necessary or
was originally veasonable and is not subject
to reduction or elimination by use on other
Federal awards, sublebbing, renting, or sale,
in accordsnoe with sound business, eco-
nomic. or sesurity practices. Widesproad jdle
eapacity throughout an entire (aollity or
among a group of assets having substanbially
the same function may be considorsd idle fa-
cilities.

22, nsuranve and fndemnification, a, Insur-
anoe includes insurance which the ovganiza-
tion iz veguired to carry, or which s ap-
proved, under. the terms of the award and
any other insurance which the organization
maintaing in conneotion with the geneinl
conduot of its operations. This paragraph
does not apply to {nsurance which represents
fringe benefits for employues (ses subpara-
graphs 8.g and 8.1(2) of this appendix),

(1) Costs of insurance requived or approved.
and maintained, pursnant to the aweard are

. allowable,

(%) Oosts of other insurance malntained by
the organization in connsobion wikh the gen-
sral conduct of its operations are allowable
subjsot to thoe following lnitatlons:

() Typor und exbent of coverage shall be in
aocsordance with sound business practice and
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the rates and preminms shall be reasonable
under the oiroumstances,

() Costs allowsd for business Interriaption
or other similar insurance shall be limited to
exclude goverage of management fees,

(o) Costs of insurance or of any provisions
for a reserve covering the risk of loss or
damage to Federal property ave allowable
only to the extent that the organization is
Itahle tor such loss or damage.

tehy Provisions lor a reserve undet o sell-in-
surnnee program are allowable to the axtont
Ehat types ol coverags, extont of coverage,
rates, and premiums wonld have been uol-
lowed had insurance been purchased to cover
the risks. However, provision for known or
reasonnbly estimated sell-insured liabilities,
which do not become payable for more than
one year after the provision is made, shall
nob exosed the present value of the lability.

(8) Couts of insurance on the lives of truat-
ees, officers, or other employees holding po-
sitions of similar responsibilities are allow-
able only to the expent that the imsurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix). The cost
of such insurnmce when the organization is
identified as the bhenefloiary is unallowable,

(f) Insurance against defects, Costs of in-
suranos with respect to any costs incurred to
correct defeots in the organization's mate-
rinls or workmanship ave unallowsble,

(2) Medioal Uability (malpractics) fnsur-
ance. Medical liability insurance is an allow-
able cost of Foderal research programs only
to the extent that the Tederal research pro-
grams involye human subjeots or trajning of
participants in resenrch technigues. Medfcal
1iability insuronos costs shal) be treatod as a
direot cost and shnall be assigned to indi-
vidual projects based on the mannet in which
the fnswrer allocates the risk to the popu-
lation covered by the {nsurance.

(3) Actunl losses which could have baen
csovorsd by purmissible ingurance (through
the purchase of insuranco or a self-insurance
program;) are unallownble unless oxXpressly
provided for {n tho award, excopt:

(n) Costs inourred heonuss of lossos not
covered under nominal deductible insurance
soverage provided in keeping with sound
husiness practice are allowable.

(; Minor losses not covered by fusurance,
such as spoflage, hreakage, nnd disappenr-
ance of suppiies, which oceour in the ovdinary
courge ol opsrations, are allowable.

B, Indemuiffontion incindes socuring bthe
organization wgninst Uablibies to third per-
sons and any othor logs or damnge, not som-
pensated by insarance or othorwise, The Tad-
ernl Goverpmoent 1g obligated to indemnily
the organization only bo the oxtent oxprossly
provided in the awarad,

23, Intovask, n, Costs inourved for interest
on horrowed cupital, temporary use ol on-
dowment funds, or the aae of the non-protit
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organization’s own lands, however yrep-
resented, are unnilowable. However, interest
on debt incurred after September 28, 1805 to
aoguire or replace capital assets (including
renovations, nlterations, equipment, land,
and capital assets noquived through onpital
leasas), aoquired alter September 28, 1995 and
used in sapport of Federnl awards is allow-
able, provided that:

(1) For faoilities acquisitions (excluding
renovations and alterations) costing over $10
million where the Pederal Government's re-
{mbursement is sxpected to aqual or excesd
40 percent of an asset’s cost, the non-prolit
organization prepares, prior to the acquisi-
tion or replacement of the oapital asset(s), a
justification that demonstrates the need for
the facility in the conduet of radernlly-spon-
soved activities, Upon request, the needs Jus-
tiffcation must be provided to the Federal
agenoy with oost cognizance authority as a
prevequisite to the continued allowability of
{nterest on debt and depreciation relnted to
the facility. The needs justification for the
aoquisition of a facility should include, at a
minimum, the following: )

(a) A statement of purpose and justifica~-
tfon for facility acquisition or veplacement.

(b) A statement ds to why cwrrent facili-
ties are not ndequate. .

(0) A statement of planned future use of
the facility.

(d) A description of the finanocing agrese-
ment to be arranged for the facility.

te) A summary of the building contraot
with estimated cost Information and state-
ment of source and use of funds,

(f) A schedule of planned ocoupancy dates.

(2) For facilities costing over $500,000. the
non-profit organization prepares, prior bo the
acquisition or replacement of the facility, o
lease/purchase analysis in sovsordance with
the provisions of §§215.30 through 216,37 of 2
CFR 215 (OMB Clreular A-110% which shows
that a financed purchase or capital lease is
less costly to the organization than othet
leasing alternatives, on a nef present vaiue
basis, Discount rates used should be equal to
the hon-profit organizntion's anticipated in-
terest rates and should he no higher than the
fnir marlet rabe available to the non-profit
organization from an unreinted (“arm's
length'™)  third-party. The lense/purchase
analysis shall include o comparison of the
net present value of the projected total cost
sompatisons ol both alternatives ovey the pe-
viod the asset ls expected to be used by the
non-profit organization. The aost compari-
sontis associabad with purchasing the lfaciliby
shall include the estimated purchase price,
anticipnted operating and maintenance costs
(including property tuxes, il n,pplicn,bla) not
{neluded in the debt {inancing, less any esti-
mated asset snlvage value at the snd of the
period defined above. The cost comparison
for a capital lense shall fnclude the agbi-
mated total lease payments, any astimated

2 CFR Ch. It (1~1-09 Edlfion)

pargain purchase option, opsrating and

" maintenance costs, and taxes not fnoluded in

the caplital leasing arrangements, less any es-
timabted credits due under the lease ab the
end of the period defined abhove. Projected
operating lease aoats shall be based on the
antloipated cost of leasing compatable facili-
ties ab fair market rates under rental agree-
ments that would be venewed or reestab-
1ished over the perfod defined above, and any
expected maintenance costs and allowable
property taxes to he bhorne by the non-profib
organization divectly or as part of the lease
arrangeiment, '

(3 The actual interest cost olaimed I8
predioated upon interest rates thab ave no
higher than the fair market rate available o
the non-profit organization from an unre-
lated (“arm’s length'') third party.

(4) Investment eaxnings, Including {nbarest
income, on bond or loan prineipal, pending
payment of the construction or acyuisition
costs, ave used to offset allowable interost
cost, Arhitrage earnings reportable to the In-
ternal Revenue Service are not required o
be offset ngainst allowable interast costs.

(5) Reimbursements are limited to the
least costly alternative based on the total
cost analysis required under subparagraph
23.h, of this appendix. For example, if an op-
orating lease is determined bo be less costly
than purchasing through deht finanocing,
then reimbursement Is Iimited to Ghe
amount determined if leasing hiad been used,
In all cagses where a lease/purchase analysis
s performed. Federal reimbursemsnt shall
be based upon the least eoxpensive alter-
native,

(6) Non-profit organizations are also sub-

. jeot to the following conditions:

(n) Intersst on debt incurrad to finance or
refinance assets acquired before or renc-
quired after September 20, 1006, is not allow-
able,

() Interest attributable to [ally depre-
ciated assets is unallowable,

(o) For debt arrangements aver si million.
anless the non-profit organization makes an
nitial equity contribution to the asget pur-
chase of 26 percent or more, non-profit orga-
nizoations shall reduce claims for Interest ex-
pense by an amount equal bo tmputed inter-
ast earnings on excess cash {low, which is to
he ealonlated as follows, Annuaily, non-prof-
{t organizations shanll prepare o cumulabive
(from the inception of the project) report of
monthly cash flows that includes inflows and
outflows. regardless of the funding source.
Inflows consist of depreciation expense, am-
ortization of capitalized construcbion inter-
est, and aunual Interest expense. For oash
fow calenlations, the annual inflow [gures
shall he divided by the number of mounths in
the year tusanlly 12) that the building i{s in
service for monthly amounts, Outflows con-
sist of Initlal equity contributions, debb
principal payments (less the pro ratn share
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" attributable to the unpllowable costs of

land) and interest psyments, Where cumu-

Jative inflows exceed cumulative outflows,

interest shall e ocaloulated on the exoess
inflows for that period and he treated as a re-
duction to allowable Interest expense, The
rate of interest to be used to compute esrn-
ings on excess cash flows shall be the three
month Treasury Bill closing rate as of the
iash business dny of that month.

Wl Mubstantinl o velocation  of  fsdorally-
spousorst aestivities trom a gellity thancod
ay {utisbeedness, the sost ol which was funda-
erl in whole or part through Federal refin-
bursements, to another faciliby prior to the
expiration of a period of 20 ysnrs requires no-
tios to the Federal cognizant agency. The ex-
tent of the relocation, the amount of the
Feders) participation in the financing, and
the depreciation and interest charged to date
may require negoblation and/or downward
adfustments of replacament space charged to
Faderal programs In the future,

(p) Tho allowable costs to aoquire facilities
and squipment are lmited to a fair market
value available to the non-profit organize-
tion [rom an unrelated (“‘arm's length'')
third party.

V. For non-profit organizations suhject to
“full coverage' under the Cost Accounting
Standards (CAS) as deflned at 48 CFR
9903.201, the interest allowability provisions
of subparagraph a do not apply, Instead,
thoge organizations' sponsored sgreements
are subject to CAS 414 (48 CFR 9003.414), cost
of money as an element of the cost ol facili-
ties capital, and CAS 417 (48 CFR 89808.417),
c¢ost of money as o slement of the cost of
eapital nssets under construobion,

¢, The following definitions are to be used
for purposes of this paragraph:

(1 Re-acquired assobs moeans aesets held by
the now-profit organization prior to Sep-
tembor 29, 1996 that have agaln come to be
held by the organization, whether through
roparchase or refinancing, It does not in-
chude assets acquited to replace clder aysets.

(2) Inftial equity contribution means the
amount or value of contribntions made by
non-profit organizations for the noguisition
of the asset or prior to ossupancy of lacili-
ties. , .

3y Assot ocosts means the oapitnlizable
wosts of an nasset, inoluding construstion
costs, aoquisition costs, and other such vosts
capitalized in acoordance with GAAP,

24, Labov relations costs, Costs {ncurred in
maintaining sntisfactory relations hobtween
the organization and {ts employses, includ-
ing costs of labor manngament committees,
suployee publications, and other related acv-
tivitios are allowable, .

25. Lobhying. «. Nobwithstanding obher
provigions ol this appondix, vosts associatod
with the lollowing aocbivities are unallow-
ibly:
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(1) Attempts to influence the outocomes of
any Federal, State, or local election, ref-
erondum, initiative, or similar prooedure,
through 1o kind or oash contributions, en-
dorsements, publioity, or similar activity;

(2) Establishing, administering, oontrib-
uting to, or paying the expenses of a polit-
{ca) party, cempaign, politicnl action com-
mitten, or other organization egtablished fov
the parpose of infinencing the outcomes of
sluosions:

3) Any ahtempt no inffeence: The inerodue-
pion of Federsl or stave logisiution; or the
onsobment or modilication of any pending
Tederal or State legislation through commu-
nionbion with any member or employee of
the Congress or State legislature (including
siforts to influence State or local officials to
engage in shimilar lobbying activity), or with
any Government official or employse in con-
nection with a decision to sign or veto en-
rolled jegislation;

(4) Any attempt to influence: The introduc-
tion of Federal or State legisiation; or the
enactment or modification of any pending
FPedernl or State legislation by preparing,
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thereof to contribute
to or participate in any mass demonstration,
mavoh, rally, [undrajsing drive, lobbying
oampalgn or letter writing or telephone ¢am-
paign: or

(6) Legislative lialson activities, inoluding
attendance at legisiative sessions or comn-
mibtee hearings, gathering information re-
garding legisiabion; and analyzing the effect
of legislation, whoen suoh notivibies are onr-
ried on in support of or in knowing prepara-
tion for an effort to engage In unallowable
lobbying.

b, The following activities are exeepted
from bhe coverage of subparagraph 26.an of
this nppendix:

(1) Providing a technicnl and factual prog-
entntlon of information on a topic dirsotly
related bo the performance of a grant, con-
truot oy other agresment bhrough hearing
testimony, statoments or letbers to the Con-
gresy or n Sbtate lopislature, or subdivision,
membor, or cognizant stall member thereof,
in response to a dooumentbed refuedt (includ-
ing a Congressions] Record nobice requosting
hostimony or statements for the record at n

regularty scheduled hearing) mads by the re-

cipiont moemher, lugislative hody or subdlivi-
sion, or a cognizant stall momber thoroof;
provided such informabion s rendlly obinine
able and oan be readily put in deliverable
form; and farther provided that costs under
this saction for travel, lodging or menls are
unrllownble unless inourred to offer besti-
mony at a regularly schoduled Congrassional
hearing pursunnt to o written requoest for
such presentation made by the Chairman or
Ranking Minority Member of the Commibtes
or Subeommitlee condnoting such hoaring.
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(3) Any labbying made unallowabla by sub-
paragraph 26.0.3) of this appendix to influ-
ence State legialation in order to direotly re-
duoe the cost, or to.avoid material impair-
ment of the organization’s anthority to per-
form bhe grant, contrnot, or other agree-
ment,

(3) Any activity speciffoally aunthorized by
statute bto be undertaken with funds from
the grant, contract, or ether agreement,

¢, (1) When an organization seaeks reim-
hursement for indireot costs, total lobbying
costs shall he separately identified in the in-
direct cost rate proposal, and thereatter
tranted as obher unanilowable activity -costs
in accordance with the procedures of sub-
paragraph B.3 of Appendix A to this part.

(2) Organizations shall submit, as part of
the annual indirect cost vate proposal, a cer-
tifioation that the requirements and stand-
ards of this paragraph have been complied
with,

(3) Organizations shall maintain adequate
records to demonstrate that the determina-
tlon of costs as being allowable or unallow-
able pursuant to paragraph 25 complies with
the requirements of this Appendix,

(4) Time logs, calendars, or similar records
shall not be required to be oreatéd for pur-
poses of complying with this paragraplh dur-
ing any particular calendar month when: the
smployee engages in lobbying (as defined In
suhparagraphs 25.a. and b, of this appendix)
25 percent or less of the employee's com-
pensated howrs of employment during that
calendar month, and within the preceding
five-year period, the organizabion has nob
materially misstated allowable or unaliow-
able gosts of any nature, including legisla-
tive lobbying costs, Wien the conditions de-
scribed in this subparagraph are mes; organi-
zatbions are not required to establish records
to support the nllowability of claimed costs

in addition to records alveady required or .

maintained. Also, when the conditions de-
goribed in this subparagraph are met, the ab-
gence ol time logs, cnlendars. ov similar
veoords will not serve as a hasis for dis-
allowing costs by contesting estimates of
lobbying btime spent by employees duaring a
oalendar month,

(5) Agenciles shall establish procedures for
resolving in advance, {n counsultation with
OMB, any signifleant questfons ov disagree-
ments concerning the {nterpretation or ap-
pliontion of paragraph 26. Any guch advance
resolution shall be binding [n any subgequent
settlements, aundits or investigations with
respect to that granb or conbract for pur-
poses of interpretation of this Appendlx; pro-
vided, lowever, that this shail not be con-
gtrued to prevent a conbtractor or grattee
from conbesting the lawfulness of such n de-
termination, :

d. Bxecntive lobbying costs, Costs Incurred
in attempting to improperly infinence aither
dirvectly or indirectly. an employes or nfficer

2 CFR Ch. Il (1=1-09 Edition)

of the Bxecutiye Branch of the Federal Gov-
ernment to give consideration or o ach re-
garding a sponsored agreement or & regu-
latory matter are unallowable. Improper in-
Muence maans any influence that induces or
tonds to induce n Federal employee o offfcer
to give consideration or to act regarding o
federally-sponsored agreement or regulatory
matter on any hasig other than the merits of
the makter,

96, Losses on obher sponsored agreements
or eontracts, Any sxcess of costs over in-
come on any award is unallowabie as o cosb
of any other award., This includes, bus s nob
limited to, the organization's contributed
portion by reason of cost sharing agreements
or any uander-recoveries through negotiation
of lump sums for, or ocefiings on, indlrect
oosbs.

97. Mainbtenance and repair costs. Costs in-
ourved for necessary maintenance, repalr, or
upkesp of buildings and eguipment (inelud-
ing Federal property unless otherwise pro-
vided for) which neither add te the perma-
nent value of the property nor appreciably
prolong its intended life, but keep it in an ef-
fioient operating oondition, are allowable.
Costs 'incurred for improvements which add
to the permanent value of the buildings and
squipment or appreoiably proloig their in-
tended life shall be treated ms capitial ex-
penditures (see paragraph 15 of this appen-
atx).

98, Matborials and supplies costs, a. Costs
incurred for materials, supplies, and  fab-
riented parts necessary to oarry out & Fed-
eral award are allowable,

¥, Purchased materials and supplies shall
he charged at their actual prices, net of ap-
plicable credits, Withdrawals from general
gtores ot sboclrooms should: be charged ab
their actual nebt cost under any recognized
method 6f pricing inventory withdrawals,
consistently applied. Incoming transpor-
tatlon charges are a proper part of mnterials
and supplies costs. .

c. Only materials and supplies actually
used for bhe performance of a Taderal award
may be charged as direct costs,

d. Where [lederally-donated or furnished
materials are used in performing the Tederal
award, such materials will be used without
charge.

29, Meatings and oconferences. Costs of
meetings and conferences, the primary pur-
pose of which {s the dissemination of tech-
nical information, are allowable. This In-
cludes oosts of moals, transportation, rental
of fetlittes. speakors' fass, and other {tems
inoidental to such meetings or conferences.
But ase paragraphs 1., Entertainment costs,
and 33., Partioipant support costs of this ap-
pendix. .

30, Memberships, subscriptions, and proles-
sfonnl aotivity costs. a. Costs of the non-
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profit organization’s membership in husi-
ness, technical, and professional organize-
tions are allowable,

b, Costg of the non-profit organizntion’s
subseriptions to business, profsssional, and
technical periodioals are allowabie,

¢, Costs of membership in any ocivic or
community organization are pllowable with
prior approval by Paderal cognizant agency.

d. Costs of membership {b any country clnb
or socind or dining club op organizasion are
wunliowable,

31, urgaolzaation costs, Bapendiswr'es, such
ag Invorporation [lees, brokers’ [ees, fpes Lo
promoters, organizel's or management con-
sultants, abtorneys, acoountants, or invest-
ment counselors, whether or not employees
of the organization, in comnection with es-
tablishment or reorganization of an organl-
zabion, are unallowable except with prior ap-
proval of the awarding agenoy,

42, Page charges in professional journals..

Page ohavges for professional journal publi-
cabions are allowable as a necessary part of
research costs, where: ’

. The ressarch papers report work sup-
ported by the Federal Government; and

h. The chargos ave levied impartially on all
research papers published by the jouraal,
whether or not by federally-sponsored au-
thors,

33, Participant support costs. Participant
support costs are direot costs for items such
as stipends or subsistence allowances, travs!
allowanoss, and registration fees paid to or
on behalf of participants or trainees (but not
employees) in oobnection with meetings,
conforences, symposia, or training projeots.
These cobts are allowable with the prior ap-
proval of the awarding agenoy. .

34, Patont costs. a. The [ollowing aosts ro-
tuting to patent and copyright mabtters sre
allowable: cost of preparing disclosares, re-
ports. and other docwments reguived hy the
Faderal award and of searching the art to
the oxtent necessary to melke suoh disglo-
gures; oost of preparing documents and any
otlhier patent costs In connecbion with the fil-
{ug and progecution of a United Stntes pat-
ont application where title or royalty-froe li-
conse {5 roequirod by the Federn) Government

‘b0 be conveyed to the Tedoral Governmont;

and general counseling services relating to
patent and copyright mabters, suoh as advice
on patent and ocopyrvight laws, regulations,
clauses, and omployso agroements (but see
paragraphy 37., Professlonn] servicey costy,
and 44., Royaelties and other costs for wse of
putents and copyvights, of this appendix),

b, The following costs velated to patent
and copyright mabtor are unallowable:

A1 Cost of preparing disclosures, vreports,
and other doouments and of searching the
art to the extont nocesseary to maks digolo-
sures nob roequired hy the award,

(2) Costs {n oconnection with Mlling and
prosscuting any foreign patent application,

P1. 230, App. B
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or any United States patent application,
where the Federal award does not reguire
conveying title or a royalty-free licenss to
the Federal Government (but see paragraph
46., Royalties and other costs for use of pat-
ents and copyrights, of this appendix),

36. Plant and homeland seourity cosbs.
Neocessary and reasonable expenses incurred
for routine and homeland security to protect
tooiiibies, personnal, and work products are
wllowaute, Buch costs include, but. ure nok
Hmiesd o, wages and aailorms of paisonnsl
shgaged o seeurity acuivities: sguipment:
barriers; contractunl seourity servioss: con-
sultants; ete, Capital expenditures for home-
land and plant security purposes are subjeob
to paragraph 16., Bguipment and other cap-
ital expenditures, of this appendix.

36. Pre-agresment costs, Pre-award ocosts
are those {ncurred prior vo the effective datn
of the award directly pursuant to the nego-
tation and in anticipation of the award
where such costs are necessary to comply
with the proposed delivery schedule or period
of performauce. Such costs ars allowabls
only to the extent that they would have heen
allowable if incurred after the date of the
award and only with the written approval of
the awarding agenoy.

37. Professfonal services costs. &, Costs of
professional and consultant services ren-
dered Ly persons who gre members of a par-
tioular profession or possess a speolal skill,
and who are not officerg or employsees of thy
non-profit organization, are allowable, sub-
jeot to subparagraphs b and o when reason-
able in relation to the services rendersd and
when not éontingent upon recovery of the
costs from the Federal Government. In nddi-
tion, legal and related servicas ave limited
under paragraph 10 of this appendix,

b, In determining the allowability ol costs
fn a particular case, no singly factor or any
special combinabion of fnetors fs nevessarily
determinative, However, the [ollowing fac-
tors are relovant:

(1) The natwro and scope of the service ren-
dered in relation to the service required,

(2) The necessity of contrasting for the
sorvioe, considering the non-profit organiza-
tlon’'s enpubility in the particular aren, :

(8) Tho past pattorn of snoh costy, patrtion-
larly in the yooars prior to Fodorel awards.

(4) The impaet of Tedernl awards on btho
non-profit organizabion's husiness ({.c., what
new problems have avisen),

(6) Whether the proportion of Federal work
to the non-profit organization's total husi-
ness 18 such as to influence the non-proftt or-
ganization i {avor of incwrring the cost,
particulorly wheve the services rendored are
noti of a continuing nature and have Hitle ve-
lationshin to work uader Foedernl grants and
contrachy,

(6) Whother the service can he performod
more oconomically by direct smploymont
vather than contrasting.
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(T, The qualifications of the individual or
concern rendering the service and the cus-
tomary [ees chavged, especially on non-Fed-
eral awnrds, .

(8) Adequncy of the contractual agreenient
for the service (e.g., desoription of the serv-

fos, estimate of time reguired, rate of com- |

pensation, and sermination provisions).
¢, In addition to the factors in subpara-
graph 37.h of this appendix, retainer fees to

be allowable must be supported by avidence

of hona fide services available or rendered

ag. Publication and printing costs. #, Publi-
cation costs inolude the costs of printing (n-
ocluding the processes of.composition, plate-
making, press work, binding, and the end
products produced hy such processes), dis-
trfbution, promotion, mailing, and general
handling. Publication costs also include page
charges in professional publications.

b, If these casts are not identiflable with &
particular cost objective, they should be al-
loonted as indirect costs to all henefiting ac-
tivities of the non-profit organization.

a. Page charges for professional journal
publioations are allowahle as a 1nBCESSALY
part of research costs where:

(1) The research papers report work suap-
ported by the Federal Government; and

(2) The charges are levied tmpartially on
all research papers published by the journal,
whather o not by federally-sponsored au-
thors.

39. Rearrangement and alteration costs.
GCosts incurred for ordinary ov normal rear-
rangenient and alteration of facilities are al-
lowable, Special arvangement and alteration
costs {ncurred specifically for the project are
allowahle with the prior approval of the
awarding agency. .

40, Reconversion costs, Costs {ncurred in
the restorabtion or rehabilitation of the non-
profit organization’s facilities to approxi-
mately the same condition existing imme-
dately prior to commencement of Federal
awards, less costs related to normal wear
and tear, are allowable.

41, Recruiting costs. a, Subject to subpara-
graphs 41.b, ¢, and d of this appendix, and
provided that the size of the staff recruibed
and maintained is in keeping with workload
requirements, costs of “help wanbed'* adver-
tising, operating costs of an employment of-
fice necessary Lo securs and maintain an
adequate stalf, costs of operating an aptitude
and educational testing progrum, travel
costs of employees while sngaged in reoruit-
tng personnel, travel costs of applicants lor
interviews for prospective employment, and
relocation costs incurred incident to racrudb-
ment of new employees, wre allowable to the
extent that such costs are {nourred pursuant
to & well-managed recruitment program.
\WWhere the organization uses employment
agencies, costs that ave not In excess of
standard commercial ratas (or such services
are nllowabls,

2 CFR Ch. [l (1-1-09 Edition)

b. In publications, costs ol help wanbed ad-
vertising thab includes color, fnclundes adver-
tising material for other than reorujbment
purposes, or is excessive in size (baking into
consideration recruitment purposes for
which intended and normal organizational
practices in this respect), are nnallowable,

o. Costs of help wanted advertising, special
emolmuments, fringe henefits, and salary al-
lowances inoarred to abtract professional
personnel {romi other organizations that do
not mest the test of reasonableness or do nob
sonform with the established praccices of the
organization, are anallowahle.

Q. Where ralocation costs inourred inoident
to recruitment of a new employee have been
allowed either as an allocable direct or tnai-
rect cost, and the newly hired employee r'e-
signs for reasons within his control within
twvelve months after being hired, the orgeni-
zation will be required to refund or oredib
such relocation costs to the Federal Govern-
ment. .

49, Relocation ocosbs. &. Relocation costs
are costs inoident to the permanent change
of duty assignment (for an indefinite period
or for n stated period of not less than 12
months) of an existing employee or upon re-
oriitiment of a new employee. Relacation
costs ave allowabls, subjsct to the Hmitation

 desoribed in subparagraphs 42.b, o, and d of

this appendix, provided that:

(1) ‘The move s for the beneflt of the em-
ployer,

(2) Reimhursement to the employese is in
accordance with an established written pol-
joy consistently foliowed hy the employer.

(3) The reimbursement does not axoeed the
smployee's actual (or reasonably estimated)
expanses,

b. Allowable relocation costs for onrrent
emplovees ave limited to the following:

(1) The costs of transportation of the em-
ployes, members of his immediate family
and his housshold, and personnl elfects bto
the new location.

(2) The costs of finding a new home, sitch
ag advance trips by employees and spouses to
locate living quarters and temporary lodging
during the tkansition period, ap to maximum
period of 30 days, inclading advance brip
time. .

(3) Closing costs, such as brokerage. legnl,
and appraisal lees, incldent to the disposi-
tion of the employee's former hiomea. These
cosbs, together with those desoribed In sub-
poragraph 42.0.¢4) of this appendix, are Hm-
tted to 8 percent of the sales prics of the em-
ployee’s former home.

(1) The continuing ocosts of ownership of
the vacant former home afber the settlemoent
or lease date of the employes's new perma-
nent home, such as mainkenance ol huildings
and grounds (excluaive of [ixing up expenses),
utilities, taxes, and property {nsurahoo.

(6) Other necessary and reasonable ox-
penges normalily fucident to relocation, such
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as the costs of canceling an unexplived leass,
disconnecting and reinstalling hicusshold ap-
pliances, and purchasing Insurance against
loss of or damages to personal property. The
cost of canoeling an unexpired lease is lim-
fted to three times the monbhly rental,

6, Allowable reloontion costs for mew em-
ployess are limited to those deseribsd in suh-
paragraph 42.h(1) and (2) of this appendix,
When relocation costs incwrred inoident to
Kie recraibment of asw smployess have besn
wllowed wicher as o divess ny {ndirecr cour
wnd the maployes resigng for ceasons within
his control within 12 months after hive, the
organization shal! refund or credit the IFed-
era) Government for ity share of the oost,
However, the costs of travel Lo an oversoeas
lovation shall be considered travel costs in
accordance with paragraph 60 and not reloca-
tion sosts for the purposs of this paragraph
if dependents are not permitted at ths looa-
tion for any reason and the costs do not in-
chude costs of transporting household goods,

4. The [ollowing costs related to relocation
are unallowable:

(1) Fees and other costs assoointed with ac-
guiring a new home, ’

(2) A loss on the sals of a former homs,

(3 Continuing mortgage principal and in-
terest payments on a home being so0ld,

{4) Income taxes paid by an employee re-
Iated to reimburged relooation costs,

43, Rental costs of bulldings and equip-
ment, a. Subjeot to the limitations desorihed
in subparagraphs 48,h. through d, of this ap-
pendix, rental costs are allowable to the ex-
tent that the rates are reasonable In light of
such factors as: Rental costs of comparabls
proporty. Il any; market sonditions in the
arew; albernatives avallable; and, the type,
1ife expeotanoy, condition, and value of the
property lonssd. Rental mrangemonty should
be reviswed perfodically to deternine If ofr-
cumstances have ohanged and other options
are avallabie,

h. Rental codbs under "ssle and lense buok"
arrangoments are allowable only up to the
amount that would he aliowed had the noan-
profit organization continued 6to own the
property. This amount would include ox-
ponses such us deproclation or use aliowanue,
maintenanco, haxes, and (nsarance,

¢, Rental oosts under “less-than-arms-
length' leases are allowable only up bto the
amount {(as explained in subpacagraph 43.h,
of thiz appeadix) that would be allowed had
title to the property vested in the hon-profit
organization, Por this purpose, a less-than-
arms-length lenss is one under which one
party to the lonse agroemont is able to von-
trol or substantially {nfluence the actions of
the othor. Such leasos {nclude, but are not
limited to those between divisions of a non-
profit organization; non-profit orvganizations
under common oontrel through common ofif-
ouls, direotors, or members; and a non-profit
orgapizntion and a director. trustee, officer,
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or key employee of the non-profit crganiza-
tion or his immediate family, sither divectly
or through corporations, trusts, or similar
arrangements in which they hold a control-
ling interest. For example, a non-profit orga-
nization may establish a separate corpora-
tion for the sole purpose of owning property
and leasing it baolk to the non-proflt organi-
zabion,

d. Rental costs under lenses which are re-
gaired to be treated as vopital leayes wnder
GAAP wre allowable only ap vo the amout
tus uxplodusd In subparagraph b thut wonld
bhe allowed had the non-profit organization
purchaged the property on the date the lease
angresment wag executed, The provisions of
Finaneinl Accounting . Standards Board
Statement 13, Accounting for Leases, shall
be used to debermine whether a lease s a
oapital lsnse. Interest costs related to cap-
ital leases are allowable to the sxtent they
meet the oriteria in paragraph 23 of this ap-
pendix, Unallowable costs {nclude amounts
pafd for prolit, management fees, and taxes
that would not have been inourred had the
non-profit organization purchased the facil-
ity.

44, Royalties and other costs for use of pat-
ents and copyrights, a. Royalties on a patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or
rights thereto, necessary for the proper per-
formance of the award are allowabls unless:

(1) The Federal Government has a loonse
or the right to free use of the patent or copy-
right.

(2) The patent or copyright has besn adju-
dicated to be invalid, or has baen administra-
bively determined to be {nvalid.

(3) ‘'he patent or copyright is considered to
be unenforeeabls,

(1) The patont or copyright iy explred.

b. Bpecin] care should be exercised in da-
verntning roasonabloness whetv the royal-
ties may have arvived at ns a rosult of loss-
shan-arm's-length bargaining, e.g.

(1) Royalties podd to persons, Inoluding
corporations, affilinted with the non-profit
organiznbion,

(2) Royalbies pald to uneffilicted partios,
inoluding corporations, under an agrosmont
sntered into in contemplation that a Fodoral
award would ho made,

(3) Royalbies paid under an agresmont en-
tered inbo after an award is made to n non-
profii organization,

o. In any case involving o patont or copy-
right formerly owned by the non-profit ovgn-
nization, the amount of royalty allowed
should not exoeed tho cost which would have
been allowed had the non-profit organizatio
retained title thereto, . .

46, Selling and marketing, Costs of selling
and markoting any produobts or servives of
the non-profit organizntion are unallowable
(unless allowed ander paragraph 1, of this ap-
pondlx as allowahle public rolations ocost.
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However, thess costs ave allowable ag direot
costs, with prior approval by awarding ugen~
cfes, when they are necessary for the per-
formance of Pederal programs,

46, Specialized service [aoflities. a. The
costs of services provided by highly complex
or speoinlized facilities operated by the non-
profit organizebion, such as computers, wind

tunnels, and reactors are allowable, provided .

the charges for the services meet the condi-
tions of either paragraph 46 b, or ¢ of this
appendix and. in addition. rake into nccount
any items of Income or Federal financing
that quallfy as applioable credits undet suh-
paragraph A5, of Appendix A to this part,

b. The costs of such services, when mate-
rial, must be oharged directly to applicable
awards based on actual usage of the gervices
on the basis of a schedule of rates or esbal-
lished methodology that does nob digovimi-
nate against foderally-supported activities of
the non-profit organization, including nsage
by the non-profit organization for internal
purposes, and is designed to recover only the
aggregate costs of the services, The costs of
each service shall consist normally of both
its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at
least biennially, and shall talke lnto consid-
srabion over/under applied costs of the pre-
vious period(s).

¢. Where the costz incurred for a sarvice
are not material, they may be allocated as
indirveot costs.

d. Under some  extraordinary ofr-
cumstances, where it is in the best interest
of the Fsderal Government and the institu-
tion to establish alternative costing arrange-
ments, such arrangements may be worked
out with the cognizant Federal agency.

47, Trxes, 0. In general, taxes which the ov-
ganization s required to pay and which are
paid or accrued in acecordance with GAAP,

- and payments made 6o lgon] governments in

lien of taxes which are commensarate with
the local government services received are
allowable, except for taxes from whiolh ex-
emptions ave available to the organization
directly or which are available to the organi-
zation based on an exemption alforded the
Pederal Government and in the latter onds
when the awarding agency males available
the necessaty exempbtion certiltcates, spooial
assessments on land which represent capital
improvements, and Federal ihgome baxes.

b, Any vefund of taxes, and any payment to
the organization of interest thereon, whiah
were allowad as award costs, will be oradited
either as a cost redunotion or eash refund, as
apprapriate, to the Federal Governmeant.

48. Termination costs applicable to spon-
sorad agreements, Termination of awards
generally gives rise to the fnocurrence of
aosts, or the need [ov specinl treatment of
costs. which would not have arisen had the
Paderal award hot been terminabed. Cost
principles covering these items ave set forth

2 CER Ch. Il (1-1-09 Eclltion)

below, They are to he uged in conjunction
with the other provisions of this appendis {n
termination sithations,

a. The cost of items reasonably usnble on
the non-profit ovganization’s other work
shall not be allowable unless the non-profit
organization submits evidence that it would
not retnin such items ab cost without sus-
taining o loss, In deciding whether such

{tems are rensonably usable on other work of -

the non-profit organization. the awarding
ngency should consider the non-protit ovga-
nization's plans and orders . for current and
scheduled activity. Contemporaneous pur-
chases of common items by the non-profit
organization shall be regarded ag evidence
thatb such items are reasonably usahle on the
non-profit organization's other work, Any
aaceptance of common {tems a8 allocable to
the terminated portion of the Tederal award
shall be limited to the extent thatb the quan-
titles of such items on hand, in transit, and
on order are in excess of the reasonable
quantitative requirements of other work,

b, If in & particular case, despite all rea-
sonable efforts by the non-profit organiza-
tion, certain costs canuot he discontinued
{mmediately after the effeotive date of ter-
mination, such costs are generally allowable
within the limitations set forth in this ap-
pendix, except that any such costs oon-
tinuing after termination due bo the neg-
lgent or willful fallure of the non-profit or-
ganization to discontinve suoh oosts shall be
unallowable,

6. Loss of useful value of speoial tooling,
machinery, and is generally allowable if

(1) Such special tooling, specinl machinery,
or equipment {8 not reasonably ocapable of
use In the other work of the non-profit orga-
nization,

(2) ‘The interast of the Foderal Government
s protected hy transfer of title or by other
menns Qeemed appropriate by the awarding
agenoy, and

(3) The loss of useful value for any one tor-
minated Federal award ls imiked to thab
portion of the acquisition cost which beals
the same ratio to the total accuisition cost
as the terminated portion of the TFaderal
award beats to the entire terminated Federal
award and other Federal awards for which
the special booling, special machinery, or
equipment was acguired, '

d. Renta! costs under unexplired leases are
generally allownble where olearly shown to
hove been reasonably necessaty for the per-
formance of the terminated Federal award
less the residual value of such louses, i

(1) The amount of such rental olnimed does
nob excesd the reasonable use value of the
property leased for the period of the Foderal
award and snoh further perfod as may he rea-
sonable, and

(2) The non-profik ovganization makes all
reasonable efforts to terminate, assign, set-
tle, or otherwlse reduce the cost of such
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lease, There also may be Included the oost of
alterations of suoh leased property, provided
such alterations were necessary for the per-
formance of the Federal award, and of rea-
sonable restoration required by the provi-
sions of the lease,

6. Settlement expenses including the fol-
lowing are generally allowable: .

(1) Accounting, legal. olerionl, and pimilar
coyts reasonebly necessary for:

g The prepuration and prosentakion o
s suvarding ngeney ol sseilement olaims
ant suppersing data with ragpect Lo the Ger-
minabed porsion ol the Federal award, unless
the termination is for defanlt (see §216,61 of
2 CI'R, part 216 (OMB Ciroular A-110)) and

() The termination and settlement of sub-
awards,

(2) Reasonahle costs for the storage, trans-
portation, protection, and disposition of
propersty provided by the Federal Govern-
ment or acquired or produced for the Federal
awnrd, except when grantees or contractors
are reimbursed for disposals at a predeter-
mined amount in acoordance with §216,32
through 916,87 of 2 CPR part 216 (OMB Cir-
sular A~1101,

(3) Indirect costs related to salaries and
wages inourred as sstbtlement expenses in
subparagraphs 48,8.(1) and (2) of this appen-
diz., Normally, suoh indireot costs shall be
limited to fringe benefits, oocupancy ocost,
and immediate supervision.

£, Claims under sub awards, including the
allooable portion of claims which are com-
mon o the Federal award, and to other work
of the non-profit organization are generally
allowable,

An approprinte share of the non-profil or-
ganization's indirect expense may be allo-
cntod to the amount of setbtlements with sub-
consractors and/or subgrantess, provided
that the amount nllocated is otherwise cou-
sistent with the basic guldelines contatnod
iy Appondix A, The inctirect sxponse so allo-
cntod shall exclude the same and similwy
costs olalmaed directly or indirectly as ssttle-
mont expehses,

49, Troining cosgts, n. Costs of prepayation
and maintenanes ol & program ol instruction
including but not Umited to on-the-job,
clapsroom, and appronticeship training, de-
stgned Lo increuse the voontional offective-
ness of employces, ineluding training mate-
vinls, textbooks, snlarfes or wages of trainess
texcluding overtime ocompensntion which
might arise therofrom), and (1; salarivs ol the
direntor of training and atafl when the train-
ing program is conducted by btha organiza-
tion: ov (i) tuition and fees whoen the trndn-
ing {5 in an institution not operated by the
organization, are allowable,

h, Costs of part-thne educntion, at an un-
dergraduate or post-graduzte college levael,
tnoluding that provided at the ovganization's
own’ fecilitlos, are allowable only when tho
asourse or dogroe pursaed s relative to the

. Pt 230, App. B
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field in which the employee is now working
or may reasohably he expected to work, and
are limited to;

(1) Training materials,

(2) Texthooks.

(3) Fees charges by the aducational insfitu-

tion., -
(4) Tultion charged hy the eduocational in-
stitution or, in lien of tuition, {nstructors'
sulariss and the related share of indirect
sopbis of Lhe edacabiopul institusion to the
pxbeni ched he 3tun Bhersol (s not in proess
ol che puibion which wouwld have bsen pald to
the participating educational institution,

(6) Salaries and related costs of instructors
who are employess of the organization,

(6) Straight-time compensation of sach
omployee for time spent attending olasses
during working hours not {n excess of 166
hours per year and only to the axtent that
ciroumstances do not permit the operation of
classes or attendance nt classes after regular
working hours; otherwise, such compensa-
tion 18 anallowable,

¢. Oosts of tuition, fees, training materianls,
and btextboolks (hut not subsjstence, salary,

or any other esmoluments) in conneoction .

with full-time education, including that pro-
vidsd ab the organization’s own faoilities, at
2 post-graduate (but not undergraduate) col-
lege level, are allowable only when the
course or degree pursued is related to the
fiald in which the employee {8 now working
or may reasonably he expected to work, and
only where the cosis receive the prior ap-
proval of the awarding agenoy. Such cosby
are limited bto the oosts sttiiibutable to a
tobal period not to exossd one sehool year lor
aach smployee sa tralned, In unusual cages
the perfod may be extonded.

d, Costs of astendancs of up t0 16 weelks per
employee por year ot specinlized programs
specifically designed to enhance the offec-
tivenoess of excoutives or moanagors or to pro-
pare smployees [or such positions are allow-
able. Such costs inolude enrollment foos,
trafning matorinls, toxtbooks und related
chorges, employees’ aninries, subsistenoce,
wnd travel, Costs allowabls under this para-
groph do not include those {or courses thatb
wre part of a degree-oviented curriouluns,
which are allowable only to the extent sot
forth {n subparagraphs bandc,

e, Maintenance expange, and normal dopra-
ciation or fadr rental, on facilties owned or
fensed by the organization (or tralning pur-
posos are allowable to the oxbont set forth in
paragraphs 11, 27, and 60 of this appoudix.

f, Contributions or donatlons to edu-
ontionnl or truining (ustitntlons, tneluding
the donation of fanilities or other proportiss,
and scholarships or followships, are unallow-
able.

g. Training and sducablon costs in sxcoss
of those otherwise allowable under subpara-
graphs 48.b and ¢ of this appendix may he al-
lowed with prior approval ol the awarding

1
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agengy. To he considersd for approval, the’

organization must demonstrate bhab such
qosts are consistently incurred pursuant to
an established training and eduenbion pro-

gram, and that the course or degree pursned -

is relative to the fisld in which the employee
is now working or may reasonably be ex-
pectad bo work, '

50, Transportabion - costs. Transportation
costs include freight, express, cartage, and
postage charges relating either to goods. pur-
chased, in process, or deliverad. These costs
are allowable, When such costs can readily
pe identified with the items involved, they
may ba directly charged as transportation
costs or added to the cost of such items (see
paragraph 28 of this appendix). Where ldenti-
flcation with the matevinls received cannot
readily be made, transportation casts may he
charged to the appropriate indirect cost ac-
counts if the organization follows a oon-
sistent, equitable procedure in this respect.

61, Travel costs,

a, General. Travel costs are the expenses
for transportation, lodging, subsistence, and
related items inourred by employees who ave
in travel status on official business of the
non-profit organization. Such-ocosts may be
charged on an actual cost hasis, 6n a per
diem or mileage basis in Heu of actual costs
inourred, or on a combination of the two,
provided tlie method used is applied to ah en-
tire trip and not to selected days of the trip,
and results in charges consistent with those
normally allowed in ke circumstances n
the nom-profit organization's non-federally-
sponsored activities.

1. Lodging and subsistence, Costs inourred
by employees and officers for travel, includ-
ing ooste of lodging, other subsistence, and
tnoidental expenses, shall be considered rea-
sonable and .allowable only to the extent
such costs do.not exceed chiarges normally
allowed by the non-profit organization {n its
regular operations as the result of the non-
protit organization’s written travel policy,
In the abgence of an acceptable, writben non-
profit organization policy regarding travel
gosts, the rates and mmounts establlshed
ander subohapter I of Chapter 67, Title 6,
United States Code (**Travel and Subsistence
Tixpenses; Mileage Allowances’), or by the
Administrator of General Services, or by the
President (or his or her desighee) pursuant
to any provisions of such subohapter shall
apply bo travel ander Federal awards (48 CI'R
31.205-46(a)).

o, Commeroial air travel, (1) Alrfare costs
I exoess of the customary standard commer-
oinl airfare (coach or equivalent), Federal

Covernmient contraot airfare (where aathor-

ized and avallable), or the lowest commereial
discount nirfare are unatlowable excapb when
stioh accominodations would: require cirecui-
Fous roubing: require tvavel during unreason-
able hours; exoessively prolong travel: result
in additlonal costs that wounld offset bhe

2 CFR Ch. Il (1=1-09 Ediition)

trangportation savings: ov offer accommoda-
tions 1ot reasonably adeuate for the trav-
oler's madical needs, The non-profit organi-
zabion must justify and dooument these coi-
ditions on a onge-hy-case basis in order for
the use of first-clags afrfare to he nllowable
in such cases,

(2) Unless a pattern of avoldance is de-
tected, the ‘Federnl Government will gen-
srally not question a non-profit organiza-
tion's doterminationa that oustomanry stand-
ard alrfars or other discount airlnre is un-
available for specific trips if the non-profit
organization can demonstrate either ol the
following: that such airfare was nob avail-
able in the specific case; or that 1t is bhe
non-profit organization's overall practice to
malke roubine use of such airfare.

d. Alr travel by other than commercial
oatrier, Costs of travel by non-profit organi-
zation-owned, -leased, or -chartered airoraft
Inolude the cost of lease, charter, operation
(including personnel costs), maintenance, de-
preciation, insurance, and other related
costs. The portion of such costs that exceads
the oost of allowable commercial afr travel,
as provided for {n subparagraph] o., is unal-
lowable,

o, Foreign travel., Direct charges for for-
sign travel costs are allowable only when tie
travel has received prior approval of the
awarding agency. Each separabe foreign trip
must recelve such approval. For purposes of
this provision, “foreign travel" fncludes any
travel outside Canada, Mexico, the United
States, and any United States terrvitories and
possessions. However, the term ‘foreign
travel' for & hon-profit organization located
in a foreign country means travel outside
that country.

52. Trustees. Travel and subsistence costs
of trustees (or divectors) are allowable, The
costs ave subject to vestrictions regarding
‘lodging. subsistence and air travel costs pro-
vided i paragraph 31 of this appendix.

APPENDIX C TO PART 230—NON-PROFIT
ORGANIZATIONS NoT SUBJECT TO
THIS PART

1. Advance Technology Institute (ATI),
Charleston, South Carolina

2. Aerospace Corporation, Il Begundo, Cali-
fornia .

3. American Institntes of Research (AIR),

" Washington DC

4, Argonne National Laboratory, Chieago, Il-
Iinois

5. Atomic Casualty Commission. Wash-
ington, DC

6. Battelle Memorial Institute,
Headquartered In Columbus, Ohlo

7. Brookhaven Natfonnl Laboratory, Upton,
Naw York

3. Charles Starlkk Draper Laboratory, [ncor-
poratsd, Camhyidge, Massaohusetiss
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9, CNA Corporation (CNAC), Alexandria, Vir-
ginia .

10, Environmental Institute. of Michigan,
Ann Arbor, Michigan

11, Georgia Institute of Teohnology/Georgia
Teoch Applied Research Corporation/Geor-
gia Tsoh Research Institute, Atlanta,
Gaorgia

12, Hanford Environmental Henrlth Founda-
tion, Richlund, Washington

3, (07 Rosenrcl) Instituse, Chicago, Tllinois

td, fshiince of Gus Tecnnolowy. Chicryo, {1-
Huels ‘

16, Institute for Defense Analysis, Alexan-
dria, Virginia

16. LMI, MoLean, Virginia

17, Mitre Corporabion, Bedford, Massachu-
sebtts

18, Mitvetek Systems, Inc., FPalls Church,
Virginia

19, National Radiologioal Astronomy Observ-
atory, Green Bank, West Virginia

90. Nabional Renswable Bnergy Leboratory,
Golden, Colorado

21, Oak Ridge Associated Universitins, Oak
Ridge, Tennoesses
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22, Rand Corporation, Santa Monicn, Call-
fornia

23. Resesrch Triangle Institute, Research
Triangle Park, North Oarolina

94, Riverside Research Institute, New York,
New York

96, South Caroline Research Authovity
(50RA ), Charleston, Bouth Carolina

296,  Southern Research Insbitute, Bir-
mingham. Alabama ‘

47, Beuthwaest Ressuroh Dstibute, San Aato-
uio, Teans .

g, SRS Internablonud, Monlo Park, California

29, Syrncuse Resenrch Corporation, Byra-
ouse, New York

30, Universities Ressarch Assoolabion, Incor-
porated (National Acoeleration Lab), Ar-
gonne, INinois '

81, Urban Institute, Washington DC

34, Non-profit ingarance companies, such us
Blue Cross and Blue Shield Organizations

33. Other non-profit organizations as nego-
tiated with awarding agencies

PARTS 231-299 [RESERVED]
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Circular No. A-133
Revised to show changes published in the
Federal Register June 27, 2003 and June 26, 2007

Audits of States, Local Governments, and Non-Profit Organizations

Accompanying Federal Register Materials:
—— Audits of States, Local Governments, and Mon-Proflt Organizations June 30, 1997
- - Revision published june 27, 2003
This revision: (1) increased the dollar threshold for the audit requirement; and (2) made
changes regarding determination of cognizant and oversight agencles for audit.
- - Revision published June 26, 2007 .

‘ This revision: (1) replaced the term "reportable conditions" with “significant deficiencies”
to conform with current auditing standards; and (2) updated report submission
requirements. Definition of “significant deflclencies” and "material weaknesses” are as
defined in generally accepted auditing standards issued by the American nstitute of
Certified Public Accountants (AICPA) and Government Auditing Standards Issued by the

Government Accountability Office.

[Note: The june 27, 2003 revisions: (1) increased the dollar threshold for the audit requirement, and (2)
made chariges regarding determination of cognizant and oversight agencies for audit, The june 26, 2007 -
revisions malke changes to (1) to replace the terms “reportable conditions” with “significant deficiencies” to
conform with changes in auditing standards; and (2) reporting submission requlrements.

In several places, the Circular includes guldelines for the reporting of “signlficant deficlencies” and
“material weaknesses.” These terms are to be used as defined In generally accepted audlting standards
issued by the American Institute of Certified Public Accountants (AICPA), and Government Auditing
Standards Issued by the Government Accountability Office.] '
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. Circular No, A-133
Revised to show changes published in the Federal Registers
of June 27, 2003 and June 26, 2007
Audits of States, Local Governments, and Nom-Profit Owxganizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ‘ES‘I‘ABLISHMENTS
SUBJECT : audits of States, Local Governments, and Non-Profit Organizations

1, Purpose. Thisg; Circular is issued pursuant to the Single Audi% Act of
1984, P.L. 96-502, and the Single Audit Act Amendments of 1996, P.L. 104-156,
It sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards.

2, authority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seq. of title 31, United States Code, and Executive
Orders 8248‘and 11541, : :

fs
0

feeciszion and Gupersession, This Jizcular resciads .Circular h-.328,
audits of State and Local Governments," issued April 12, 1985, and supersedes
the priocr Circular A-133, '"Audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1996, For effective dates,

see paragraph 10.

100

4. Policy., Except as provided herein, the standards set forth in this
Circular shall be applied by all Federal agencies. If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent statute shall
govern. :

Federal agencies shall apply the provisions of the sections of this
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Fedéral awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entity (a
recipient or another subrecipient). '

This Circular does not apply to non-U.S. based entities expending
Federal awards received either directly as a recipient or indirectly as a
subrecipient.

5. Definitions. The definitions of key terms used in this Circular are
contained in § ,105 in the Attachment to this Circular.
6. Required action. The specific reguirements dand respongibilities of

Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular. Federal agencies )

making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget (OMB) .

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient
implementation,

8, Information Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reéporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993.




9 Review Date. This Circular will have a policy review three years from

the date of issuance.

10. Effective Dates. The standards set forth in § . 400 of the Attachment

to this Circular, which apply

S July 1, 1996, and shall apply

30, 1996, except as otherwise

The standards set forth
apply to non-Federal entities
regulations not later than 60

directly to Federal agencies, shall be effective
to audits of fiscal years beginning after June
gpecified in § .400(a) .

in this Circular that Federal agencies shall
shall be adopted by Federal agencies in codified
days after publication of this final revision

in the Federal Register, SO that they will apply, to ahdits of fiscal years

beginning after June 30, 1996,

with the exception that § .305(b) of the

Attachment applies to audits of fiscal years beginning after June 30, 19938,
The requirements of circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fiscal years
beginning on or before June 30, 1996,

The revisions published

in the Federal Register June 27, 2003, are

effective for fiscal vears anding after December 31, 2003, and early

implementation is not permitted with the exce

ption of the definition of

oversight agency for audit which is effective July 28, 2003.

The revisions published

Augustine T. Smythe
Acting Director

in the Federal Registér June 26, 2007, arxe

effective for fiscal years ending on or aEter‘December 15, 2006.

Attachment

Rob Portman
Directoxr
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PART___ ~-~AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANTZATIONS
Subpart A--General
Sec.
__.100 Purpose,
__.105 Definitions.

Subpart B--aAudits

__.200 Audit requirements. .

__.205 Basis for determlnlng“Federal awards expended,
. 210 Subrec1p1ent and vendor determinations.

__.215 Relation to other audit requlrements

__.220 Frequency of audits.

__ 225 Sanctions.

230 Audit costs.

_.235 . Program-specific audits,

Sithpart C--auditees
Lt kv”‘

-‘l

[US IR VSRS S

_.310 Flndnclal statements.

__.315 Audit findings follow- up

__.320 Report submission,

Subpart D--Federal Agencies and Pass-Through Eantities
__.400 Responsibilities.

__.405 Managenent decision,

Subpart E--Auditors

__.500 Scope of audlt.
__.505 Audit reporting.
_.510 Audit findings,
___.515 Audit working papers.
__.520 Major program determination,
__.525 Criteria for Federal program risk.
.. 530 Criteria for a low-risk auditee,
Appendix A to Part __ - Data Collection Form (Form SF-SAC).

‘Appendix B to Part

- Circular A-133 Compliance Supplement.
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Subpart A--General
§__ .100 Purpose.

This part sets forth standards for obtaining consistency and uniformity
among Federal agencies for the audit of non-Federal entities expending Federal

awards .
§ .105 pefinitions.

Auditee means any non-Federal entity that expends Federal awards which
must be audited undexr this,Part. C 5

Auditor means an auditor, that is a public accountant or a Federal,
gtate or local government audit organization, which meets the general
standards specified in generally accepted government auditing- standards
(Gacas) . The term auditor does not include internal auditors of non-profit
organizations.

Audit finding means deficiencies which the auditor is recuired by
§ ,510(a) to report in the schedule of findings and questioned costs.

CFDA number means the number assigned to a Federal program in the
Catalog of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that

. share common compliance requirements. The types of clusters of programs are

research and development (R&D), student financial aid (8FA), and other
clusters. "Other clusters® are as defined by the Qffice of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster,® a’
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §__ .,400(d) (1) and § __ .,400(d) (2), respectively. . A cluster of programs
shall be congidered as one program for determining major programs, as )
described in §___ .520, and, with the exception of R&D as described in

§_  .200(¢), whether a program-gpecific audit may be elected,

Cognizant agency for audit means the Federal agency designated to carry
out the responsibilities described in § .400(a) .

Compliance supplement refers to the Circular A-133 Compliance
Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, superintendent of Documents, Washington, DC

20402-9325.

Corrective action means action taken by the auditee that:
(1) Corrects identified deficiencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Feder&l agency. has‘the game meaning as the term agency in Section 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does




not include procurement contracts, under grants or contracts, used to buy
goods or services from vendors., Any audits of such vendors shall be covered
by the terms and conditions of the contract, Contracts to cperate Federal
Government owned, contractecr operated facilities (GOCOs) are excluded from the
requirements of this part, i

Federal award1ng aqgency means the Federal agency that provides an award
directly to the recipient.

Federal financial assistance means gssistance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus property), cooperative agreements, interest
subsidies, insurance, food commodities, ‘direct appropriations, and other
assistance; but does not include amounts received as reimbursement for
services rendered to individuals as described in §___.205(h) and §___.205(i).

Federal program means:

¢

noity ascigned & singls

b

aederal awards tou a non-Fsederal

y -

VRANEDeE L i b

{2) When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one
program,

(3) Notwithstanding paragraphs (1) and (2) of this definition, a
clusrter of programs. The types of clusters of programs are:

(i) Research and development (R&D);
(1i) sStudent financial aid (SFA); and

(1ii) "other clusters," as described in the definition of cluster
of programs in this section.

GAGAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are appllcable to
financial audits.

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA).

Indian tribe means any Indian tribe, band, nation, or other organized
droup or communlty, including any Alaskan Native village or regional or
village corporation (as.deflned in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians,

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Compliance with applicable laws and regulations,

Internal control pertaining to the compliance recuirements for Federal
programs (InLernal control over Federal programs) means a process--effected by
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an entity's management and other personnel--designed to provide reasonable
assurance regarding the achievement of the following‘objectives for Federal

pPrograms:

(1) Transactions are properly recorded and accounted for to:

(i) Permit the preparation of reliable financial statements and
Federal reports; .

(1i) Maintain accountability over assets; and

(iii). Demonstrate compliaﬁce with laws, regulations, and other . 8
compliance requirements; ’

(2) pransactions are executed in compliance with:

(1) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;

and

{ii) Any other laws and regulations that are identified in the
compliance supplement; and ;

(3) Funds, property, and other assets are safeguarded againgt loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee received or administered by

a non-Federal entity.

Local government means any unit of local government within a sState,
including a county, boxough, municipality, city, town, township, parish, local
public authority, special district, achool district, intrastate district,
council of governments, and any other instrumentality of local government.

Major program means a Federal program determined by the auditor to be a
major program in accordance with § ,520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§ __.215(c).

‘Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the jissuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local government, O¥ non-profit
organization.

Non-profit organization means:

(1) any corporation, trust, association, cooperative, or other
organization that:

(1) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(ii) Is not organized primarily for profit; and

{i1i) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.,

............




OMB means the Executive Office of the President, Office of Management
and Budget,

Oversight agency for audit means the Federal awarding agency that )
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agency for audit. When there 1s no direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight

responsibilities, The duties of the oversight agency for audit are described
in § .400(b) ., :

" i
Effective Jﬁly 28, 2003, the following is added to this definition;

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for “audit shall
notify the auditee, and, if known, the auditor of the reassignment.”

Pass-throuogh entitv means a aon-Federal entity that provides a Fedexal

Aommcrniglentt o o aaz s sl s TElie Tl [T A (O

Drograli-specific audit mesaz an aucic of one Federal program as provided
for in 8 .200(c) and § .235.,

OQuestioned cost means a cost that is questioned by the auditor because
of an audit finding:

(1} Which resulted frow a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds; ’

(2) Where. the costs, at the time of the audit, are not supported by
adequate documentation; or

(3) Where the costs incurred appear unreasonable and do not' reflect
the actions a prudent person would take in the circumstances,

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal
program.

Research and development (R&D) means all research activities, both basic
ard applied, and all development az:iivitler that are performed by & non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied, The term
research also includes activities involving the training of individuals in
research techniques where such activities utllize the same facilities as other
research and development activities and where such activities are not inc luded
in the instruction function. Development is the systematic use ot knowledge
and understanding gained from research directed toward the production of
aseful materials, devices, systems, or methods, including design and
development of prototypes and processes.

Single audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .600.

State means any State of the Unitéd States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
rommonwealth of the Northern Mariana Islands, and the Trust Territory of the
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Pacific Islands, any instrumentality thereof, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian tribe as
defined in this section,

student Financial Ald {SFR) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, (20 U.S.C. 1070 et seqg.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar

Federal awagds to stucdents on a competitive basis, or for specified studies or
4 e
§

research,

Suprecipient means a non-Federal entity that expends Federal awards
received from a pass-through entity. to carry out a Federal program, but does
not include an individual that is a peneficiary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient
and a vendor is provided in §_  .210. ' ’ S

Types of compliance requirements refers to the types of compliance
requirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility: matching, level of effort, earmarking; and,

reporting.

Yendor means a dealer; distributor, merchant, or other sellexr providing
goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use Ot for the use of
peneficiaries of the Federal progranm. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in § _ .210.

Subpart B--Audits
§ ,200 Audit requirements.

(a) Audit required, Non-Federal entities that expend $300,000
($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-gpecific audit conducted for

- that year in accordance with the provisions of this part. Guidance on

determining Federal awards expended is provided in 8 . .205.

{b) Single audit. Non-Federal entities that expend $300,000 ($500,000
for fiscal years ending arter December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §_ .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (c) of this section.

{c) program-specific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, o the same Federal agency and the
same pass-through entity, and that Federal agency, oOr pass-through entity in

the case of a subrecipient, approves in advance a programrspeCLfic audit.

() Exemption when Federal awards expended are less than $300,000
($500,000 for fiscal vears ending after December 31, 2003). Mon-Federal

8
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entities that expend less than $300,000 ($500,000 for fiscal years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in § _ .215(a), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office {GRO).

(e) Federally Funded Research and Development Centers (FFRDC),
Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate enti%y for purposes of this part. %

§ . .205 Basis for determining Federal awards expended.
(a) Determining Federal awards expended. The determination of when an
award is expended should be based on when the activity related to the award
occurs., Generally, the activity pertains to events that requlre the non—
Federal entity to comply with laws, regulations, and the provisions of
contracts or granr agreements, such as: pnpendlfuLP/PAppn<@ tran°actlons'

coaTn s, =eo

C s e e gt
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supreciplents; the use or loan procéeds under loan and loan guarantae
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distributlon or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the period when insurance is in force.

(b) Loan and loan guarantees (loans). Since the Federal Government is

at risk foxr loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs (c) and (d) of this section:

(1) Value of new loans made or received during the fiscal year;
plus

{2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

(3) any interest subsidy, cash, or administrative cost allowance
received,
e Loan and loan quarantees (loans) at institubions of higher
edunation. When loans are made to students of an institution of higher

cducation but the institution does nol make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The - -balance of loans for previous years is not included as Federal
avarde expended because the lender accounts for the prior balances,

(d) Prior loan and loan guarantees (loans). Loans, the proceeds of
which were received and exzpended in pricr-years, are not considered Federal
awards expended under this part when the laws, regulationu, and the provisions
of contracts or grant agreements pertaining to such loans impose no contJnUJng
compliance requirements other than to repay the loans.

(e) Endowment funds. The cumulative balance of Federal'awarda for
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted,

(f) Free rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part

9
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of an award to carry out a Federal program shall be included in determining
Federal awards expended and subject to audit under this part.

(g) valuing non-cash assistance. Federal non-cash assistance, such as
free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at fair market value at the time of receipt or the
assessed value provided by the Federal agency.

(h) Medicare, Medicare payments to a non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Federal awards expendéd under this part. X

(1) Medicaid. Medicaid payments to a subrecipient for providing

patient care services to Medicaid eligible individuals are not considered
Federal. awards expended under this part unless a State requires the funds to
pbe treated as Federal awards expended because reimbursement is on a cost-

réimbursement basis.

(3) Ccertain loans vrovided bv the National Credit Union
Administration, For purposes of this part, loans made from the Mational
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal

awards expended.

§ ,210 Subrecipient and vendor determinations.
(a) General. An auditee may be a recipient, a subrecipient, and a

vendor. Federal awards expended as & recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (c) of this section should be considered in determining
whether payments constitute a Federal award or a payment. for goods and
services.

(b) - Federal award., Characteristics indicative of a Federal award
received by a subrecipient are when the organization:
’ (1) Determines who is eligible to receive what Federal .financial

assistance;

(2) Has its performance measured against whether the objectives
of the Federal program are met; '

(3) Has responsibility for programmatic decision making;

(4) - Has responsibility for adherende to applicable Federal

program compliance requirements; and

(5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass-through entity.

(c) pavment for goods and services. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:
(1) provides the goods and gservices within normal business
operations; .
10
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(2) Provides similar goods or services to many different
purchasers; o :

(3) Operates in & competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Federal program; and

. . (5) Is not subject to compliahce requirements of the Federal
grogram. A

(d) Use of judgment in making determination. There may be unusual
circumstances or exceptions to the listed characteristics. In making the

determination of whether a subrecipient or vendor relationship exists, the
substance of the relationship is more important than the form of the
agreement., Ik 4is not expected that all of the characteristics will be present
and jadgment should be used in decermining wherther an entity is a subrecipient

i For-profit suprecivient., Since this part does not appiy tv fol-
profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The cdontract with the for-profit subrecipient should describe applicable
compliance requirements and the for-profit subrecipient's compliance ‘
responsibility, Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the
contract, and post-award audits.

() Compliance responsibility for vendors In most cases, the
auditee’s compliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vehdors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's.records must be reviewed to determine program compllance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in-compliance
with laws, regulations, and the provisions of contracts or grant agreements,

§___.21% Relation to other audit requirements.

{a) pudit under this part in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audirts (e.qg.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constraln Federal agencies from carrying ouk
additional audits. Any additional audits shall be planned and perxformed in
such a way as to build upon work performed by other auditors,

(b) Faderal agency to pay for additional audits. A Federal agency
that conducts or contracts for additional audits shall, consistent with other
applicable laws and regulations, arrange for funding the full cost of such
additional audits.

11
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(c) Recuest for a program to he audited as a major DXodram. A Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits, To allow for planning, such requests should be macde at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§__ .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of
this paragraph for a subrecipient.

§ .220 Frequency of audits.

mrcept for the provisions -foxr biennial’audits provided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period.

(a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This requirement must still be in effect for the biennial period

under audit.

. (b) Any non-profit organization that had biennial audits for all
biennial periods ending petween July 1, 1992, and January 1, 1995, is
pexmitted to undergo its audits pursuant to this part biennially.

8 ,225 Sanctions.

Mo audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part, In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as:

{a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily/

(b) Withholding or disallowing overhead costs:

(c) Suspending Federal awards until the audit is conducted; or

(d) Terminating the Federal award.

§ .230 Audit costs.

(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an -allocated

indirect cost, as determined in accordance with the provisions of applicable

_ OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48

CFR parts 30 and 31), or other applicable cost principles or regulations.
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(b) Unallowable costs. A non-Federal entity shall 'not charge the
following to a Federal award:

(1} The ccet of any audlt under the Singls Audit Acl Amendments
of 1996 (31 U,S.C. 7501 et seq.) not conducted in accordance with this part.

(2) The cost of auditing a non-Federal entity which has Federal
awards expended of less than $300,000 ($500,000 for fiscal years ending after
December 31, 2003) per year and is thereby exempted unaep § .200(d) from
having ard audit conducted under this part However, thid does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §  ,400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standarde or attéstation standards, that are paid for and arranged by a pass-
Tthrough entity and address on?v one or mer g % tne following types of

e e T aas Ledwendy o al lewsd e
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s .238 Program-specific audits,
(a) Program-specific audit quide available. In many cases, a program-

zrecific audit guide will be available to provide specific gquidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting réquirements, The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when
performing a program-specific audit. .

(b) Program-specific audit ouide not available., (1) When a program-
specific audit guide is not available, the auditee and auditor shall have
basically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit,

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
tfl“Uh|lUU policies used Ln preparing Lhe schedule, & summary schedule of
: walt findings consistent wibl the reguirements of §  .315(b), and &

vor
T
e

cotive action plan consistent with the requirements of § 315 (c) .
(3) The auditor shall:
(i) Perforwm an audit of the filpancial statement(s) for Lhe

Midoral prograin in decordance with GAGAL;

(1i) ©Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
requirenents of § .500(c) for a major proygram;

(1ii) Perform procedures to determine whether the anditee
has complied with laws, requlations, and the provisions of contracts or grant
agreements that could have a direct and material effect on the Federal program
consistent with the requirements of §_  .500(d) for a major program; and

13
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~ (iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and repoxrt, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the
requirements of §__ .500(e).

(4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's report (s) shall state that the audit
was cohducted in accordance with this part and includg the following:

{1) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies;

(ii) A report on internal control. related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests; . '

(iii) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could
have a direct and material effect on the Federal program; and

‘ (iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with § .805(d) (1) and findings

and questioned costs consistent with the requirements of § .505(d) (3).

(c) Report submission for .program-specific audits.
(1) The audit shall be completed and the reporting regquired by paragraph
{e) (2) or (e)(3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or aine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’s
report(s), or 13 months after the end of the audit period, unless a different
period is specified in a program-specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available Ffor public
inspection. :

(2) When .a program-specific audit gquide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §___.320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass—through-entity the reporting
required by the program-specific audit gquide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2) of
this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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§_.320(b), as applicable to a program-specific audit, and one copy of this
reportlng package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. Also, when the schedule of
findings and guestiuned cousts disclosed audit findings or the sumwary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass- through entity
in the case of a subrecipient, Instead of submitting the reporting package to
the pass-through entity, when a subrecipient is not required to submit a
reporting package to the pass- thﬁough entity, the subrecipient shall provide
written notification to the pass—through entity, consistent with the’
requirements of § _ ,320(e) ( A subrecipient may submit a copy of the
reporting packaqe to the pass through entity .to comply with this notification
requirement,

(ad) Other sections of this part way applv. Program-specific audits
are subject To §‘_ﬁ.100 through §  .218(b), §__ .220 through §  .230
300 o -'_v_.ﬂos, §_ .31s, ;___ 320 (£) §__ 400
S & CELY thzmugr S OBLE, e e L oRie TG }:JH;bimJE

ct this part uniess FontLa:y to the prov1uxono of tﬂLS section, a program-—
specific audit guide, oxr program laws and regulations. .

Subpart C--Auditees
§ 300 Auditee responsibilities,

The auditee shall:

{a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and numbér, award number and year, name of the Federal agency, and name of the
pass-through entity. '

() Maintain internal control over Federal programs that provides
reasonable assurance that the auditee is managing '
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its
Federal programs,

(c) Comply with laws, regulations, and the provisions of contracts or
yrant agreements related to each of its Federal prograns.

(s Frepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with § . 310,

(e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by §_ .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(£) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § ,315(b) and § .315(c), respectively.

§ , 305 Auditor selection,
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(a) auditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common
Rule (hereinafter referred to as the "A-102 Common Rule”} published March 11,
1988 and amended April 19, 1995 {insert appropriate CIFR citation], Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Mon~pProfit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
available from the Office of Administration, Publications Office, room 2200,
New Executive Office Building, Washington, DC 20503). whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's busiiness enterprises, in procuring auwdit services §s
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
congidered in evaluating each proposal for ‘audit services include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results -
of external quality control reviews, and price.

(h) Restriction on auditor preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior yeax exceeded $1

‘million, This restriction applies to the base year used in the preparation of

the indirect cost proposal or cost allocation plan and any subgsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
gervices, this paragraph applies to audits of fiscal years beginning aftex

June 30, 1998.

(¢) Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they comply fully with the
requirements of this part,.

§ .310 Financial statements.
{a) Financial statements. The auditee shall prepare financial

statements that reflect its financial position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of thisg part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §__ .500(a) and prepare separate financial statements.

(b) gchedule of expenditures of Federal awards. The auditee shall
also prepare a achedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agenclies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs by Federal agency. For
Federal programs included in a clustexr of programs, 1ist individual Federal
programs within a cluster of programs., For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services,
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(2} For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

(3) Provide total Federal awards expended for each individual
Federal program and the CFDA number or other identifying number when the CFDA
information is not available.

(4) Tnelude notes that describe the significant accounting
policies used in preparing the schedule.iy

(5) To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each
Federal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect durinrg the year, and lcans or loan
ierantses cutstending an vear end. While non resuired, it is prafarapls o

noegsnn tids ioformacion in the .schedule.
5 L3185 audit £indings follow-up.
(a) General. The auditee is responsible for follow-up and corrective

action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
inciude the reference numbers the auditor assigns to audit findings under

§ _ .510{(c). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding
initially occuxred.

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards., The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance
with paragraph (b){4) of this section.

(1) when audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action
waz taken, ‘

(2) when audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

{3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation. )

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further action is that all of the following have
occurred: ‘

(i) Two years have passed since the audit report in which
17
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“the finding occurred was submitted to the Federal clearinghouse;

{(ii) The Federal agency oOr pass-through entity is not
currently following up with the auditee on the audit finding; and

(11i) A management decision was not issued.

(c) Corrective acltion plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide the name(s) of the contact person(s) responsible for corrective

1}

action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit findings or believes corrective
action is not reguired, then the corrective action plan shall include an

explanation and specific reasons.

§ .320 Report submission.

(a) General. The audit shall be completed and the data collection
form described in paragraph (b) of tnis section and reporting package
described in paragraph (c) of this section shall be submitted within the
earlier of 30 .days after receipt of the auditor’s report(s), or nine months
after the end of the sudit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal
years beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or 13 months
after the end of the audit period,) Unless restricted by law or regulation,
the auditee shall make copies available for public inspection.

“(b) Data Collection. (1) The auditee shall submit a data collection
Fform which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and incliude data elements similar to
those presented in this paragraph. A senior level representative of the

" auditee (e.g., State controller, director of finance, chief executive officer,

or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete. .

(2) The data collection form shall include the following data
elements:

(i) The type of report the auditor issued on the financial statements of
the auditee {i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion).

(ii) wWhere applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(iii) A statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that significant deficiencies in internal
control over major proyrams were disclosed by the audit and whether
any such conditions were material weaknesses, .

(v) The type of report the auditor issued on compliance for major
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programs {(i.e., ungualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion). :

{31} 2 1list of the Federal awarding agencies which will receive a copy of
the reporting package pursuant to § ,320(d) (2) of OMB Circular
4-133, .

(vil) A yes or no statement as to whether the auditee gualified as a low-
risk auditee under § .530 of OMB Circular A-133.

(vili) The dolf%r threshold used to distinguish between Type A and Type B
programs as defined in § ,520(b) of OMB Circular A-133.

(ix) The Catalog of Federal Domestic Assistance (CFDA) number for each

Federal program, as applicable.

(%) - The name of each Federal program and identification of each major

program. Individual programs within a cluster of programs should be

Ticted in the same level of detail ag they are listed in the gchedul:

. of expendicures of Federal awaxzds.

{x#1) _The amount of expenditures in the schedule of expenditures of Federal
awards assoclated with each Federal program.

(xii) For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amcunt of any questioned costs:

9.9 Activities allowed or unallowed.
(B) Allowable costs/cost principles.
(c) Cash management.
(D) Davis-Bacon Act.
(B) Eligibility.
(F) Equipment and real property management.
(G) Matching, level of effort, earmarking.
(H) Period of availability of Federal funds.
(1) Procurement and suspension and debarment.
(J) Program income. .
{X) Real property acquisition and relocation assistance.
(1) Reporting.
(14) Subrecipient monitoring.
(W) Special tests and provisions.
(xiid) auditee Name, Employer Identification Number (s), Name and Title of

Certifying Officlal, Telephone Number, Signature, and Dale.

(xiv) Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature, and Date.

(xv) whether the .auditee has either a cognizant oxr oversight agency for
audit,
(xvi) The name of the cognizant or oversight agency for audit determined in
accordance with § .400(a) and § ,400(b), respectively.
{3) Using the information included in the reporting package

described in paragraph {¢) of this séction, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (c) of this section, and that the content of
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. the reporting package described in paragraph (¢)

the form is limited to the data elements prescribed by OMB.

() Reporting package. The reporting package shall include the:
(1) Financial statements and schedule of expenditures of
Federal awards discussed in § .310{a) and § .310(b), respectively: '
(2) gummary schedule of priox audit findings discussed in
§ .315(b); '
(3) Auditor's report(s) discussed in °§ __.sosk and
(4) Corrective action plan discussed in §_ .315(c).
(d) Submission to clearinghouse. All auditees shall submit to the Federal

clearinghouse designated by OMB a gsingle copy of the data collection form
described in paragraph {b) of this section and the reporting package described

in paragraph () of this section.

«

(e) additional submigsion by subrecipients. (1) In addition to the
requirements discussed in paragraph (d) of this section, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (e¢) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summaxy schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

. (2) Tnstead of submitting the reporting package to a pass-
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (¢) of this section to a pass-through entity to comply with this

notification requirement.

(£) Requests for report copies. In response Lo recuests by a Federal

agency or pass-through entity, auditees shall submit the appropriate copies of
of this section and, if

requested, a copy of any management letters issued by the auditor.

{g) Report retention reguirements. auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (c) of this section on
file for three years from the date of submission to the Federal clearinghouse
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designated by OMB. Pass-through entities shall keep subrecipients'’
submissions on file for three yvears from date of receipt.

(h) Clearinghouge responsibilities. The Federal clearinghouse
designated by OMB shall distribute the reporting packages received in
accordance with paragraph (d)(2) of this section and §_.__ .235{c)(3) to

applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection
forms and reporting packages %

(i) . Clearinghouse address. The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E, 10th Street, Jeffersonville, IN 47132,

(3) Electronic filing. MNothing in this part shall preclude electronic
submissions to'the Federal clearinghouse in such manner as may be approved by
OME. With OMB approval, the Federal clearinghouse may pilot test methods of

=lectyonia submizsicns.

Bulpazt D--Tederal Agencias and Pass-Through Entciciles
b} 400 Responsibilities.

(a) Cogqnizant agency for audit responsibilities. Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit, The
designated cognirzant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment,

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predmmlnant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient’'s fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods endlng in 1997 through
2000 will be determined based on Federal awards expended in 1995, (However,
for States and local governments that expend more.than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beglnning
after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter, For example, audit
cognizance fox periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004, (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may réassign cognizance to
another Federal awarding agency which provides substantial direct fundlng and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, 1if known, the auditor of the reasslgnment The cognizant
agency for audit shall

(1) Provide technical audit advice and liaison to auditees and
auditors,
(2) . Consider auditee requests for extensions to the report
21
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submission due date required by § .320(a). The cognizant agency for audit
may grant extensions for good cause.

(3) Obtain or conduct guality control reviews of selected
audits made by‘non~Federal auditors, and provide the results, when
appropriate, to other interested organizations. .

(4) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or its auditeor of irregularities or illegal acts, as required by GAGAS

or laws and regulations.g N
, : 8

(5) Advise the auditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor. When adviced of deficiencies, the auditee shall work
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action., Major inadequacies or
repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary

action,
(6) Coordinate, to the extent practical, audits or reviews

made by or for Federal agencies that are in addition to the audits made
pursuant to this part, soO that the additional audits or reviews build upon

audits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that

~affect the Federal programs of more than one agency.

(8) coordinate the audit workK and reporting responsibilities
among auditors to achieve the most cost-effective audit,

(9) " For biennial audits permitted undexr § .220, consider
auditee requests to qualify as a low-risk auditee under § .530(a) .

(b) oversight agency for audit responsibilities. An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105, The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requested, ’

(2) May assume all or some of the responsibilities normally

performed by a cognizant agency for audit,

(c) Federal awarding agency respongibilities. The Fedeéral awarding
agency shall perform the following for the Federal awards it makes:

: (1) Tdentify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal

awaxrd,

(2) Advise recipients of requirements imposed on them by
Federal laws, reqgulations, and the provisions of contracts or grant ’
agreements.

(3) Ensure that audits are completed and reports are received
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in a timely manner and in accordance with the requirements of this part.
(4) Provide technical advice and counsel to auditees and
uditors as' requested, ’

(5) Issue a management decision on audit findings within six
months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action,

xo - (6) Assign a person responsible fof providing annual updates
of the compliance supplement to OMB.

(d) Pass-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each
subrecipient of CFDA title and number, award name and number, award year, if
the award is R&D, and name of Federal agency., When sowe of this information
{3 nmoe avaliable, che pass-through entity shall orovide the best information

avallalbie fo desaribe the Faderal award. -

(2) advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts oxr grant agreements
as well as any supplemental requirements imposed by the pass-through entity.

(3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved.

(4) Bnsure that gubreciplents expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit requirements of this part
for that fiscal year. :

(5) Issue a management, decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity te comply with this part.

§ .405 . Management decigion;

(a) Ceneral. The management decision shall clearly state whether or
not the audit finding is sustained, the reasons for the decision, and the
expeclked auditee action Lo repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may request
additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee.

(b) Federal agency. As provided in § .400(a)(7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federal agency.
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As provided in §  .400(c)(5), a Federal awarding agency is responsible for
issuing a management decision for findings that relate to Federal awards it
makes to recipients., Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned.

(c) Pass~through entity, As provided in § ,400(d) (5), the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(&) Pime requirements. The entity responsible for making the
management decision shall do so within six mopths of receipt of the audit
report. Corrective action should be initiated within six months after receipt

of the audit report and proceed as rapidly as possible.

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with § L510(c) .

Subpart E--Auditors

5. .500 Scope of audit.
(a) General. The audit shall be conducted in accordance with GAGAS.

The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational unite which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of rederal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year.

(b) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles, The
auditor shall also determine whethexr the schedule of expenditures of Federal
awards is presented falrly in all material respects in relation to the
auditee's financial statements taken as a whole, '

(c) Tnternal control. (1) In addition to the requirements of GAGAS,
the auditor shall. perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low
assessed level of control risk for major programs.

(2) Except as provided in paragraph (c)(3) of this section,

‘the auditor shall:

(1) plan the testing of internal control ovexr major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

(ii) perform testing of internal control as planned in
paragraph (¢)(2) (1) of this section, '

(3) when internal control over some Or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (e)(2) of this section are not required for those compliance _
regquirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accordance
with §  .510, assess the related control risk at the maximum, and consider
whether additional compliance tests are required because of ineffective
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internal control.

(d) Compliance. (1) 1In addition to the requirements of GAGAS, the
suditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have.
a direct and material effect on each of its major programs.

(2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs afe included in the compliance supplement. 5

(3) For the compliance requirements related to Federal

programs contained in the compliance supplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accdordingly. Tor those Federal
programs not covered in the compliance supplement, the auditor should use the
% compliance vagquireentsz contained in the ~ompliance supplenent ag
ues for Ldenc LN Rhe Bypes of comp s lar srllvements to tesh, and
GeoermLoe the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements,

(4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance,

{e) audit follow-up. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
5§  ,315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current year. :

(£) Data Collection Form. As required in § ,320(b) (3), the auditor
shall complete and sign specified sections of the data collection Fform,

§....508 Audit reporting.

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differemtly from the manner presented in
‘hig section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial
statements taken as a whole.

(b) A report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph
{(d) of this section.

(c) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreemerts, noncompliance with which could have a
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material effect on the financial statements. This report shall also include
an opinion (ox disclaimer of opinion) as to whether the auditee complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and questioned costs
described in paragraph (d) of this section,

(d) A schedule of findings and questioned costs which shall include
the following three components:
N (1) A summary of the auditor's results w%ich shall include:
(1) The type of report the auditor issued on the

financial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion); :

(i1) where applicable, a statement that significant
deficiencies in intermal control were disclosed by the audit of the financial
statements and whether any guch conditions were material weaknesses; '

(1ii) A statement as to whether the audit disclosed any

noncompliance which is material to the financial statements of the auditee;

(iv) where applicable, a statement that significant
deficlencies in internal control over major programs were, disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
for major programs (i.e., ungualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510(a);

{vii) An identifiéation of major programs;

(viii)The dollar threshold used to distinguish between

Type A and Type B programs, as described in § ,520(b); and
(ix) A statement as to whether the suditee qualified as
a low-risk auditee under § .530,
{(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.
(3) Findings and questioned costs for Federal awards which
shall include audit findings as defined in § .5L0(a).
(1) audit findings (e.g.. internal control findings,

compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(ii) audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (a) (3)
of this section, respectively, should be reported in Loth sections of the
gchedule, However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the schedule.

§ .510 audit findings.
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(a) Audit findings reported. The auditor shall report the following
as audit findings in a schedule o6f findings and guestioned costs:

(1) Significant deficiencies in internal conkrol over major
programs. The aunditor's determination of whether a deficiency in internal
control is a significant deficieicny for the purpose of reporting an audit
finding -is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficiencies which are individually or cumulatively
material weaknesses. k) Y

(2) Material noncompliance with the provisions of' laws,
regulations, contracts, or grant agreements related to a major program, The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting 'an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the
compliance supplement,

V3 Knownl guestioned coses which are grzater than 16,000 for
a cype of compliance requirsment for a major program. FKaown questioned coscs
are those specifically identified by the auditor. In evaluating the effect of
guestioned costs on the opinion on compliance, the auditor considers the Dbest
estimate of total costs questioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
auditor shall also report known questioned costs when likely questioned costs
are greatexr than $10,000 for a type of compliance requirement for a major
program. In reporting questioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and consequences of
the questioned costs,

(4) Known questioned costs which are greater than $10,000 for
a Federal program which is not audited as a major program, Except for audit
follow-up, the awnditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known questioned costs are
greater than $10,000, then the auditor shall report this as an audit finding..

(5) The circumstances concerning why the auditor's report on
conpliance for major programs is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards.

(6} Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

recquirements of GAGAS.

(7) Instances where the results of audit follow-up procedures

disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

(b) Audit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. The following specific information shall be
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA title and number, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity. When
information, such as the CFDA title and number or Federal award number, 1s not
available, the auditor shall provide the bhest information available to
describe the Federal award.

(2) The criteria or specific requirement upon which the audit
finding is based, including statutory, regulatory, or cther citation. %
. - . \‘
(3) The condition  found, including facts that support the
deficiency identified in the audit finding. :
: (4) Tdentification of guestioned costs and how they were
computed.
(5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findings represent an lsolated instance or a systemic problem. Whers
appropriate, ingtances identified shall be related to the universe and the

number of cases examined and be quantified in terms of dollar value.

(6} The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical,

(c) Reference numbers, Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

8 .515  Audit working papers.

{a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the. date of issuance of
the auditor's repoxt(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period, When the audlitor is aware
that the Federal awarding agency, pass-through entity, or auditee 1is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

reports.

(b) Access to working papers. BAudit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, ox GAO at the
completion of the audit, as part of a cuality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal

agencies to obtain coples of working papers, as is reagsonable and necessary.
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8§ ___.520 Major program determination.
{a) General. The auditor shall use a risk-based approach to determine
which Federal programs are major programs, This risk-based approach shall
include consideration of: Current and prior audit experience, oversight by
Federal agencies and pass~through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (i) of this section
shall be followed,

(b} Sgep 1. {1) The auditor shalj identify the larger Federal
programs, which shall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audit period

. exceeding the larger of:

(1) $300,000 or three percent (.03} of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $100 million.

) 1] %2 million or thres-tenths <f one percent (0031 of
< lrnal Foisral awards axpended in cthe case of an andice=e Eor which total
Foreral awards expended exceed 5100 million but are less chan or equal to §10
billion, ' )

(1ii) &30 million or 15 hundredths of one percent (.0015)
of total Federal awards expended in the case of an auditee for which total )
Federal awards expended exceed $10 billion,

(2) Federal programs not labeled Type A undexr paragraph (k) (1)
of this section shall be labheled Type B programs.

(3) The inclusion of large lcan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under §__ .220, the
determination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) Step 2, (1) fThe auditor shall identify Type A programs which are
low-rigk. For a Type A program to be congidered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods {in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §__ ,510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under §___.510(a)(3) and § -,510(a) (4),
fraud under §___,510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under §___.510(a)(7) do not preclude the Type A program
from being low-risk., The auditor shall consider: the criteria in §__ .B25(c),
§  .525(4)(1), §_  .525{d)(2), and §__ .525(d)(3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program igs low-risk.

C{2) Notwithstanding paragraph (c¢) (1) of this section, OME may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management: Reform Act of 1994 (31 U.S.C. 3515). The Federal agency shall
notify the recipient and, if known, the auditor at least 180 days pricr to the
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‘section.

end of the fiscal year to be audited of OMB's approval.

(d) gtep 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in §__ .525. However,
should the auditor select Ooption 2 under Step 4 (paragraph (e) (2) (1) (B) of
this section), the auditor is not recuired to jidentify more high-risk Type B
programs than the number of low-risk Type A Drograms. Except for known
significant deficiencies in internal control ox compliance problems as discussed
in §__ .525(b) (1), § _ .525(b)(2), and §  .B525(c)(l), a single criteria in
§  .525 would seldom cause a Type B program to be considered high-risk.

(2) The auditor is not exﬁ%cted to perform risk assessments on
relatively small Federal programs. Therefore, the auditoxr is only required to

 perform risk assessments on Type B programs that exceed the larger of:

. (1) $100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or ecqual to $100
million in total Federal awards expended. .

(ii)  $200,000 or three-hundredths of one percent (.0003)
of total Federal awards expended. when the auditee has more than $100 million
in total Federal awards expended..

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs: '

(1) All Type A progfams, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (c) (1) of this

section) .

(2) (1) High-risk Type B programs as identified under
either of the following two options:

(a) Option 1. At Teast one half of the Type B
programsg identified as high-risk under Step 3 (paragraph (4) of this section},
except this paragraph (e) (2) (1) (A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2,

. (B) Option 2. One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

(1i) when identifying which high-risk. Type B programs to
audit as major under elther option 1 or 2 in paragraph (e) (2) (1) (A) oxr (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over. a period of

time.

(3) such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (f) of this
This paragraph (e)(3) may require the auditor to audit more programs

as major than the number of Type A programs,

(£)  Percentaqge of coverage rule. The auditor shall audit as major
programsg Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §__ .530 for a low-rigk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in ‘the aggregate, encompass at least 25 percent of total
Federal awards expended, ' '

Documentation of risk. The auditor shall document in the working

(g)
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papers the risk analysis process used in determining major programs.

{h) Auditor's judgment. When the major program determination was
performed and documented in accordance with this part, the auditor’'s judgment
in applying the risk-based approach to determine major programs shall be
presumed correct, Challenges by Federal agencies and pass-through entitilies
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditors guidance about
the risk of a particular Federal program and the auditor shall consider this
guidance in determiping major programs in audits not vet completed®

(1) Deviation from use of risk criteria., For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section. Under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (<), (&), and (e)
of this section, '

(1} coaudit is hhe £l iz audiusd
deher chila pars o v of & change of
(2) To ensure that a freguent change of auditors would not

preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years,

§ 528 Criteria for Fedexral prxogram risk,

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), (e¢), and (d) of this
section, to identify risk in Pederal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

(b) Current and prior audit experience. (1) Weaknesses in internal
control over Federal programs would indicate higher risk, Consideration
should be given to the control enviromment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of persomnel who administer the Federal programs.

(1) A FPederal program administered under multiple
internal control structures may have higher risk.. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e.g., one college campus) or pervasive throughout
the entity, .

(ii) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

(1ii) The extent to which computer processing is used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

(3) Federal programs not recently audited as major programs
31
[ ATTACHMENT ook ]

| pace. 2% oF 2. paces |

et v e e e

PN



may be of higher risk than Federal programs recently audited as major programs
without audit findings.

(c) oversight exercised by Federal. agencies and pass-through entities.
(1) Oversight axercised by Federal agencies or pass-through entities could
indicate risk. For example, recent monitoring or other reviews performed by
an oversight entity which digclosed no significant problems would indicate

lower risk. However, nonitoring which disclosed gignificant problems would
indicate higher risk.

% (2) Federal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk. OMB plans to provide this
identification in the compliance supplement.

(a) Inherent risk of the FPederal prodram. (1) The nature of a

. Federal program may indicate risk. Consideration should be given to the

complexity of the program and the extent to which the Federal program ‘
contracts for goods and services, For example, Pederal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may

have a high-risk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the

Federal agency may indicate risk. For example, a new Federal program with new

or interim regulations may have higher risk than an established program with
time-tegted regulations., Also, gignificant changes in Federal programs, laws,

regulations, or the provisions of contracts or grant agreements may increase
risk,

(3) The phase of a Federal program in its 1ife cycle at the
auditee may indicate risk, For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff,

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Federal awards
expended, .

§ .530 Criteria for a low-risk auditee.

An auditee which meets all of the following conditions for each of the
preceding two years (or, in the case of piennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with §__ .520:

(a). Single audits were performed on an annual basis in accordance with
the provisions of this part., A non-Federal entity that has biennial audits

does not qualify as a low-risk audiltee, unless agreed to in advance by the
cognizant or Qversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified, However, the
cognizant or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a

waiver.

(c) There were no deficlencies in internal control which were ‘
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified - .
material weaknesses do not affect the management of Federal awards and provide

a waiver.
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() None of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in the case of biennial
audits, preceding twe audit periods) in which they were classified as Type A
Programs '

(1) Internal control deficiencies which were identified as
material weaknesses;

(2) Noncompliance with the provisions of laws, regulations,
contracts, or grant agreements which have a material effect on the Type A #§
program; . or

(3) Known or likely questioned.costs that exceed five percent
of the total Pederal awards expended for a Type A program during the year.

Appendix A to Part __ - Data Collection Form (Form SF-SAC)
[insert SF-SAC after finalized]

~132 Compliance 3upplenant

Wote b’ i £-13% compliance Supplemenc 45 avallialble
from che Office of Admin rarion, fuplications Office, room 2200, New
Fxecutive Office Building, Washington, DC 20503.
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 CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN-SERVICES

2625 GRAND AVENUE ¢ LONG BEACH, CALIFORNIA 90816 » (562) 570-4000 o FAX: (562) 570-4049

Health Information In Compliance With the Healfh Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (‘Agreement”) is made and
enterfd as o; . Septomber 1, 2013 by ~and  between
ntervad  thwie "a Calibrnd, nan Mah't

[corporation, partnership, individyal or sole proprietor dba], whosg buginess address is
orporalion, partnerenny Tt fav St 120, Lima, Bessk , Of 90003
(hereinafter referred to as “Business Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City" or “Covered Entity").
WHEREAS, the City has a Department of Health that provides a multitude of
.health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and »
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and '
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act’), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
‘applicable laws. . ' : '
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows: :
1. - DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the

HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Assoclate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.
Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known fo Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1, Business Associate shall provide the following information in
such notice to Covered Entity: '

(@)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or dlsclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of

- discovery;

() A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) - The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protéct against future
breaches; and

1)} Any other details necessary for Covered Entaty to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

ATTACHMENT ool |
PAGE .2 9
E... OF .. PAGES




Business Associate Agreement

Page 3

protected health information has been breached and
steps such individuals should take to protect
themselves.

2, Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice,
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity -
such as pings and other broadcast attacks on Business
Associate’s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate's Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected . health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfifl its obligations under the HITECH

Act, ‘
Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a -desighated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164 526 at the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and, procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the Privacy Rule.

Rarorting of Disclosures. Business Associate agrass 1o docuiment
such disclosures of orotected health information and inforrnation
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that- disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information Is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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4

business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

' Except as otherwise limited in this Agreement, Business Associate

may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)()(B). ' ~

Business Associate may use protected health, information to report
violations of law to appropriate federal and state authorities,
consistent with §.164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business .Associate shall not use or disclose protected health
information for fundraising or marketing purposes. ‘
Business Associate shall not disclose protected health information
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY,

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business ‘Associate of any limitation(s) In its
notice of privacy practices of covered entity in accordance with 45
CFR § 164,520, to the extent that such limitation may affect
Business Associate’'s use or disclosure of protected health
information. :

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Assoclate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.

Notification of Restrictions. Covered Entity shall notify Business
Assoclate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate's use or disclosure of protected health

information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended

............
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or.to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement,

TERM AND TERMINATION.

a,

Term.: The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy proteoted health information,
orotections are sxtended to such information, in acscordance with

i LI’K“ termination provisions in this Section.

Terminiation for Cause. Upon either party’ s knowledge of a material
breach by the other party, the party with knowledge of the other
party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party,

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3, if neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

ATTACHMENT ... o
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10.

11.

12.

destruction infeasible, for so long as Business Associate

_ maintains such protected health information.

ASSISTANGE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Assoclate or its subcontractors, employees or agents are named

as an adverse party. ’

MISCELLANEOQUS. .

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. o '

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties fo the Agreement,

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and

‘ the HITECH Act. ‘

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities. : '

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,

demands, causes of action, losses, damages, and liabilities, whether or:

not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,
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14,

15.

16.

17.

18.

19.

omission orf misrepresentation by - Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties

“under this Agreement. If it is necessary for purposes of resisting,

adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days. .

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall-be rasclved in favor of @ meaning that complies and
s consistent with HIPAA, .-xl.uAf\ Hejutanono, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writihng and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. ~ Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed diven
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs. '

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

lndorvad  [hus
(Name of Business Associate)
{ - -
a C“(A%Y WMo, lan ﬁw(f‘éf
(corporation, partnershipf or individual and
sole proprietorship)w

Stptenddei Aol 2 oy A pas il Lleatid

’ pesu o / e, e PR Sy
Tite: EXELUTIVE DiEL [01E.

, 20 By

Title:

CITY. OF LONG BEACH, a municipal
corporation

[0S w0 ld By W/
= Uty Manager or designee
"City" \_/

The foregoing Agreement is hereby approved as to form this: S%ay of

Od{\&%o 2.

ROBERT E. SHANNON,
City Attorney or designee

By

Deputy

LT:bg 02-06187
L:\Apps\ClyLawSZ\WPDocs\DODB\PO‘I2\001 98059.D0C
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE » LONG BEACH, CALIFORNIA 90815 o (562) 570-4000 o FAX: (662) 570-4049

CERTIFICATION REGARDING DEBARMENT.

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below: ' ‘

1.

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. Ifit is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous

certification, in addition to other remedies available to the Federal Government; the _

department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered transaction,” “participant,” ‘“person,” “primary covered - transaction,’
“principal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is

debarred, suspended, declared ineligible, or voluntarily excluded from participation in .

this covered transaction, unless authorized by the department or agency with which
this transaction originated.

The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions. :

A participant in a covered transaction may rely upon a certification of participant in-a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless’ it knows that the
certification is efroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

-

Nothing contained in the foregoing shall be constructed to require estéblishment ofa
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any

of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: Contract Agency: i nkepyal %S\MJ’\/

N(z(me and Title of Autpgrlzed Representative: CAILOL Wl 1AM, EXEELi77 VE

"""" DiZet 1
%f’gliu&%‘f}?{ LLl¢ il 9 /Q/g{; /é' LHAECLLS
Stgnéture L/ Date
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 o (582) 670-4000 o FAX: (662) §70-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2160 (ordinance 93-0031), retained . by the Contractor, shall fully comply with the
requirements as set forth in said. County Code. The Contractor must also certify in writing
that it is familiar with- the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code, :

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee ofa
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor

will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,

~or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress.in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form—
L LL “Disclosure Form to Report Lobbying” in accordance with its instructions.

~ st
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordmgly

4, This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,

é’hﬁwv& e
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