UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Region 21
XPO CARTAGE, INC.
and - Cases 21-CA-150873
' _ S - 21-CA-164483
INTERNATIONAL BROTHERHOOD OF 21-CA-175414
TEAMSTERS - 21-CA-192602

ORDER FURTHER CONSOLIDATING CASES, THIRD
CONSOLIDATED COMPLAINT AND NOTICE OF HEARING

On August 23, 2016 a Second Consolidated Compla'int and Notice of Hearing issued 1n
Cases .21-'CA-150873,21~CA~164483, and 21-CA-175414 alleging that XPO CARTAGE, INC
- -(Respondent) had engaged in unfair labor lpractices that violate the National Labor Relations Act
(the Act), 29 U.S.C. § 151 et seq. Pursuanfc to Section 102.33 of the Rules and Regulations of
the National Labor Relaﬁons Board (the Board) and to avoid unnecessary costs or delajf, iTIS
ORDERED THAT those cases are further consolidated with Case 21-CA-192602; filed by
INTERNATIONAL BROTHERIIOOD OF TEAMSTERS (Union) which alleges that |

Respohdent has engaged in further unfair {abor practices within the meaning of the Act.

This Thitd Consolidated Complaint émd Notice of Heaﬁng, issued pursuént to Section
10(b) of the Act and Section 102.15 of the Board’s Rules and Regulations, is based on these

consolidated cases and alleges that Respondent has violated the Act as described below.




L (a)  The charge in Case 21-CA-150873 was filed by the Union on
April 24,2015, and a copy was served on Respondent by U.S. mail on Apﬁl 24,2015, .
() The first amended charge in Case 21-CA-150873 was filed by the Union ]
on June 29, 201‘5; and a copy was served on Respondenﬁ by U.S. meil on June 30, 2015,
(© The' second amended charge in Case 21-CA-150873 --V[aS filed-by the
. ﬁnion on August 11, 2015, and a copy was served on Respondent by U.S. mail on Angust 11,
2015, |
| (d)  The third amended charge in Case 21~ CA- 15 0873 was ﬁled by the Umon
| on August 20, 2015, and 8 copy was served on Respondent by U, S maﬂ on August 21, 2015
| (&  The fourth amended charge in Case 21-CA-150873 was filed by the Unioﬁ
on April 14, 2016, and a copy was sgrved on Respondent by U.S. mail on April 14, 2016,
’ () " The fifth amended c:ha:rge- in Cﬁse 21-CA-150873 was filed by .the Union
én June 1, 2016, and a copy was servgd on Respondent by T1.S. mail cn June 2, 201 6.
| (g) The éha:rge in Case 21-CA~'1644‘83 was filed by the Union on November
18,2015 é:ad a copy‘was _sefv.ed oﬁ Respondent by U.S. mail on Novenﬁﬁer 19, 2015,
(n)  The first amerided chaxge in Case 21-CA-164483 was filed by the Union
on February 25, 2016 agld a copy was served on Respondent by U.S. mail on February 29, 2016.
() The charge in Case 21-CA-175414 wes filed by the Union on May 3, 2016
a.nd a copy was served on Respondent by U.S. mail on May 4, 2016.
() The first- amended charge in Case 21-CA- 175414 was filed by the Union
on Tune 28, 2016 and a copy was served on. Rospondert by U.S, mail on June 30, 2016,
()  The chalge in Case 21-CA-192602 was filed by the Union on Fe‘oruaxy 3,

2017 and & copy was served on Respondent by U.S. maﬂ on February 7, 2017.




() The first amended charge ix, Case 21-CA-192602, wes filed by the Unioe
on February 9, 2017 and a copy was ser'v;ed on Respondent by U.S. mail on February 10, 2017,
2. (a) At all material times, Respondent, a Delaware corporation, has been
engaged in %he business of traﬁspertation logistics se_rvicee, with & place of bus‘imesé located af
5800 Sheila Street, Commerce, Celifornia (herein Commerce facility).
(b)  During the 12-month period ending Deeember 31,2015, a representative
“petiod, Respondent in conducting 11:3 business operations described above in paragraph 2(a),
performed services valued in excess of $50, 000 in States other than the State of Callforma
3. At all material times, Respondent has been an employer engaged in comzerce
mthm the meaning of Section 2(2), (6), and (7) of the Act:
4. Atall material times, the Union has been a labor orgalﬁzation within the meaning
of Section 2(5) of the Act. |
5. (4  Atall materialtimes, the following individuals hield the positions set forth
opposite their respective names 'and have been supervisors of Respondent within the meaning of

Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of the

Act:
Enrique Flores : Safety Manager
Ezequiel Chevez Reécruiter
Hector Banuelos Digpatch Manager/Supervisor
. Migue] Camacho Yard Manager '

Steve (unknown last name)  Assistant to the Security Department,
Javier (unknown last name) Recruiter
Javietr (unknown last name) Yard Manager

() At all material times, the following individual held the position set forth

opposite his name and has been an agent of Respondent within the meaning of Section 2(13) of

the Act:




Armando (unknown last néme) ~ Dispatcher

6. On ér about February 26, 2015, Respondent, bf I—Ieotor Banuelos, at the dispatch
window at the Commerce facility, told an employee that the employeé WaAs‘Anot recelving work
assigﬁments because he was 'wearing Union insignia. -

7. On or about March 4, 2015, Respondent, by Dispatcher Armando, at the dispatch
window at the Commerce facility, prohibited employees from talking about the Union during |
working hours while permitting employees to talk about other non-work subjects. |

8. On or about March 6, 2015, Respondent, by Ezequiel Chevez, in the haltway
olutside of Enrique Flores’s office at the Commerce facility, prohibited employees from Wemﬁné
Union insiénia at work while permitfing employees to wear other insignia.

9. On ot about Aprﬁ 22, 2015, Respondent, by Enrique Flores, at Flores’s office at
the Commerce facility:

() - | interro ga{ed an employee about the employee’s union membership,
activities, and sympathies and the union membership, activities, and sympathies of othér
employees; - |

(b)  implicitly threatened an employee with job loss and/or unspecified
reprisals if the Un‘ion ywon or came into the Commerce facility.l |

10, On ‘or about April 27, 2b15, Respondent, by Ezequiel Chevez and Mignel
Ceimacﬁo, by photographing and/or video recording employees engaging in a strike outside the
- Commetce facility, engaged in swrveillance or created the impressicn of surveillance of -
emplb.yees engaged in tnion activities.

11, Onor aboﬁt May 5, 2015, Respondent, by Enrique Flores, in Florés’s office at the

Commerce facility:




(a)  interrogated an employee about the empl'oyee’s uﬁjon membership,
activities, and sympathies and the union membership, activities, and sympathies of other
employees,; |

(b) by soliciting employee complaints and grievanoes, pfomised its employees
increased benefits and inuproved ’cenﬁs and conditions of employgés; o

(c) | threa'kéned an employee with less desirable work because of his Union
~ support and activity, or if the Union came into the Commerce facﬂity‘

2. 'On or around Séptember 30, 2015, Respondent, by Miguel Camacho, by
' photo;gmphjng and/or video recording employées eﬁgagjng 1h handbilling outside the Commerce
facility, engaged in surveillance or created the impression of surveillance of employees engaged
nunion activitieé. |
13, (a)  Atall material {imes émce at Jeast about February 11, 2015, Re_spondent has
maintained as a condition of empioyment for its employees and has required its employees to sign
" and be bound by Equipment Lease Agreements énd 1ndepe11&ént Contractor Hauling Agreements
(Ag‘reemerits) which contain provisions that require employees to resolVe disputes through individual
arbitration proceedings and relinquish any rights they"have to resolve disputes through collective or
clags action
(b)  Atall materiai'times, employees would reasonably conclude that the
- provisions of the Agreéments described above in paragraph 13(a) preclude ;smployees from engaging
in conduet proteéted by Section 7 of the..Act.
" | (¢)-  Atall material timés, employees would reasonably conclude that the
provisions of the Agreemen’ss described above in paragraph 13(a) interfere with employees’ access to‘

the Board and its processes,




14.. On or around March 10, 201 6; Respondent, by Dispatcher Armando, at the
dispatcher window, conditioned work assignments on the removal of Unibn Insignia.

15.  Since at least December 30, 2014, Respondent has misclassified ité employee-drivets
as mdependent contractors thereby mhlbttmg them from engaging in Sectlon 7 activity and
depriving them of the pmtecﬁons of the Act. . | |

16, ()  Onoraround February 26, 2015, Respondent refused to assign work to its
employee Humberto Canales. '

b . Begimﬁng at least by January 3, 2017, Respondent was hiring émpi‘oyees‘

(¢) "About January 3, 2()1‘7? Respondent\ refused to considef for hire or hire
I":*tumberto Canales, )

(d) Respc;ndent éngaged in the conduct descriBed abm}e in paragraphs 16(a)
and 16(&) because Humberto Canales assisted the Union and engaged in_conoertéd activities, and
to diécourage employee‘s from engaging in these activities.

17. (@  Inorabout the months of March through June 2015,7 Respondent denied a- -
truck- repair loan to its employee Domingo Avalosi and then required him to make a large cash
payment o have the truck repaired.

{(b)  Onoraround June 18; 2015, Respondent prohibited its employee
Dénﬁngo Avalos from working.

(¢)  Respondent engaged in the conduct described above in paragraphs 17(21)
and (b) because 'Dorﬁingo Avalos agsisted the Union and engaged in concerted acﬁvities, and to
discourage employeés from engaging n these activities.

| 18. By the conduct descrlbed above in paragraphs 6 through 153, Responden’i has beeﬁ
Amteifenng with, restraining, and coercing employees in the exercise of the 11ghts guaranteed in

Section 7 of the Aet in violation of Sec’uon 8(a)(1) of the Act.




19. By the conduct described above in paragraphs 16 and 17, Respondent has been
discriminatingl in regard to the hire or tenure or ferms or conditions of employment of its
emplovees, thereby discouraging membership in a labor orgé.nization in violation of Section
8(a)(1) and (3) of the Act.

20. | The unfair labqr. practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act. |

Wherefore, as paﬁ of the remedy for the unfair‘ labor p1'acﬁces alleged above in
paragraphs 16 and 17, the General Coux_lsei seeks an order requiring that éiscriminatees
Humberto Canales and Domingo Avales be made whole, including reasonable consequential

' | damages incurred as a result of the Respondent’s unlawful conduct.

Further, as part of the remedy for the unfaﬁ labor practices alleged above in paragraphs 6
through 17, the General Counsel seeks an Order requiring that at a meeting or meetings
scheduled to ensure the widest po'ssible attendanqe; Respondent’s representative read the Notice
to the employees in English and in Spanish on worktime in the presence of a Board agent.
Alternatively, the General Counsel seeks an order requiring that Respondent promptly have a
Board agent read the notice to employees during worktime in the presencé: of Respondent’s
supervisors and agents identified aﬁov:a n péragraphs 6 thréugh 12.

The General Counsel further seeics all other relief és may be just and proper to

remedy the unfair labor practices alleged.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board’s Rules

and Regulations, it must file an answer to the third consolidated complaint. The enswer must be

received by this office on or before April 5, 2017, or postmarked on or before ‘April 4, 2017.




Reépondént S];Lould file an criginal and four copies of the answer with this office and serve a |
‘Copy of the answer on each of thé aother parties.

An answer may als;'o be filed elecirdnically through ‘the Agency’s website. To file
electroﬁioally, go to www.nlrb.gov, click on E-File Documeﬁtg enter'tﬂe NLRB Case Number,
and follow ﬂ_le detailed instructions. The résponsibﬂity for thé receipt and usability of the answer
rests exclusively upon the sender. Unless noﬁﬁcation on the Agency’s website informs users that
thé Ageney’s B-Filing system is ofﬁciélly determined to be in technical failure because it is
_unable to receive documents for a continuous period of more than 2 hou;fs after 12:00 noon
(Easterﬁ Time) on the due date for filing, a failure to timely file the answer Wﬂl not be excused
on the basis that the transmission could nc;t be accomﬁlished because the Agency’s website was
off-line or unavailable flor some other reason. The Boaid’s _Ruleé and Regula;cions' require that an
ANSWer -be signed by counse'l or non-atterney representétiv'e for represented parties.or by the
party if ﬁot represented. See Section 102.21. If the answer being filed electronically is a pdf |
document containing the required signature, no paper copies of the answer ﬁeed 10 be transmitted
to the Regional Office. However, if the electrom"o version of an answer to 4 complaint isnota
pdf file containing the required signature, then the E-filing rules require that such answer
containing the required signature continue to be submitted to the Regional Ofﬁcé by traditional
Iﬁeans within three (3) business days. after thé. date of electronic filing. Serviee of the answer on .'
each of the other parties must still be accomplished by means aliowed under the Baarci’s Rules
and Regulations. The answer may not be filed by facsimile transmission. If no .answer is filed, or
if an aﬁswer is filed untimely, the Board may find, pursuant to a Motion for Default Judgmenit,

that the allegations in the third consolidated comialaint not heretofore answered are troe. .




NOTICE OF HEARING

PLEASE TAXKE NOTICE THAT on July 24, 2017, 1 pm at thé National Labor Relations
Board, Region 21; 888 South Figueroa Streé’t, Ninth Floor, Hearing Room 902, Los Angeles,
CA, a hearing ﬁﬂ be conducted béfore an administrative law judge of the National Labor
Relations Board. At‘ the hearing, ReSpéndent and anylother'paﬁy to this proceeding have the
right to appear and present testimony regérdiqg ﬁe aﬂegati_éns n thls third consolidated .
complaint, The ﬁrocedures to be followed at the heériﬂg are desctibed in the attached Form

NLRB-4668. The¢ procedure to request a postpoﬁement of the héaring is described in the.

attached Form NLRB-4338,

DATED at Los Angeles, California this 22°¢ day of March 2017.

William B. CSwen, Regional Director
‘National Labor Reletions Board, Region 21
888 South Figueroa Street, Ninth Floor

Los Angeles', CA 50017-5449

Attachments




FORM NLRB 43338

- {(6-90) -
UNITED STATES GOVERNMENT

NATIONAL: LABOR RELATIONS BOARD

- NOTICE o
Casc Nos. 21-CA-150873, 21-CA-164483, 21-CA-175414 and 21-CA-192602

The issuance of the notice of formal hearing in this case does not mean that the matter
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown ard the following requirements are met: '

(1) The requesi must be in writing. An original and two copies mmst be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds rmust be set forth in detail; -
(3) Altematlve dates for amy rescheduled hearing must be given;

(#) The posmons of all other parties must be ascertained in advance by the requesting
party and set forth in the request; and

(5) Copies must be sunuitaneously served on all other parties (hsted below), and fhat fact
must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing.

XPO Cartage, Inc. : ' Santos Castaneda, Teamsters Organizer

5800 Sheila Street International Brotherhood of Teamsters
Commerce, CA 90040-2300 25 Louisiana Avenue
‘Washington, DC 20001

Littler Mendelson, P.C. - Michael T. Manley, Attorney at Law
~Attn.: Robert G. Hulteng, Attorney at Law International Brotherhood of Teamsters

Attn.: Philip Baldwin, Attorney at Law 25 Louisfana Avenue, NW

333 Bush Street, 34th Floor - Washington, DC 20001 .

San Francisco; CA 94104 ' T

Jeffrey S. Hiller, Attorney at Law Amanda Lively, Attorney at Law

Littler Mendelson, P.C. Wohlner Kaplon Cutler Halford & Rosenfeld

21 Bast State Street, Suite 1600 16501 Ventura Boulevard, Suite 304

Columbus, OH 43215-4238 : Encino, CA 91436-2067




Form NLRB-46638
(6-2014)

Procedures in NLRB Unfair Labor Practice Hearings

The attached complaint has scheduled a hearing that will be condueted by an- administrative law judge (ALT) of the
Netional Labor Relations Board who will be an independent, impartial finder of facts and applicable Iaw. You may
be represented at this hearing by an attorney or other representative. If you are not currently represented by an
attorney, and wish to have one represent you at the hearing, you should make such arrangements as soon as possible.

A more complete description of the hearing process and the ALPs role may be found at Sections 102:34, 102,35,

and 102.45 of the Board’s Rules and Recrulatlons The Board’s Rules and regulations are availdble at the followmg
link: www.nlrb. gov/sites/default/fites/attachments/basic-page/node-1717/rules and regs part 102 pdf,

The NLRB allows you to file certain documents slectronically and you are encouraged to do so because it ensures
that your goverrment resources are used efficiently, To e-file go to the NLRB’s website at www.nlrb.gov, click on
“e-file documents,” enter the 10-digit case number on the complaint (the first number if there is mere than one), and -
follow the prompts. You will receive a confinmation number and an e-mail nolificalion that the documents wers
successfully filed. :

Although this matter iv set for trial, this does not mean that this matter cannot be resolved through a =
seftlement agreement, The NLRB recognizes that adjustments or settlements consistent with the policies of the
National Labor Relations Act teduce government expenditures and promote amity in labor relations and encourages
the parties to engage in settiement efforts.

I, BEFORE THE HEARING -

The rules pertaining to the Board’s pre-hearing procedures, ncluding rmles concerning filing an answer, requesting a
postponement, filing other motions, and obtaining subpoenas to comipel the attendance of witnesses and production
of docurnents from other parties, may be found at Sections 102.20 through 102.32 of the Board’s Rules and
Regulations. Tn addltlon you should be aware of the following:

. Speclal Needs: If vou or any of the witnesses you wish to have testxfy at the hearing have speo;al needs
and require auxiliary aids to participats in the hearing, you should notify the Regional Director as soon as
possible and request the necessary assistance. Assistance wilt be provided 16 persons who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R.
100.603, . -

» Pre-hearing Conference: One or mors weeks before the hearing, the ALT may conduct a telephonic

prehearing conference with the parties, During the conference, the ALY will explors whether the case may

- be settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to

resolve or narrow cutstanding fssues, such as disputes relating to subpoenasd witnesses and documents,

This sonference is usually not recorded, but during the hearing the ALY or the parties sometimes refer to

discussions at the pre-hearing conference. You do not have to wait untii the prehearing conference to meet
with the other parties to dzscuss settling this case or any other issues.

I DURING THE HEARING

The rules pertaining to the Board’s hearmg procedures are found at Sections 102.34 through 102.43 of the Board’s
Ruleg and Regulations. Please note in particular the following:

. Wltnesses and Nvidence: At the hearing, you will have the right to call, éxamine, and cross- examme
wnnesses and to introduce into the record documents and other evidence.

»  Exhihits: Each exhibit offered in evidence must be provided in duplicate‘to the court-reporter and a
copy of each of each exhibit should be supplied to the ALJ and each party when the exhibit is offered

(OVER)




Form NLRB-4668

{6-2014)

in evidence. If a copy of any exhibit is not avaeilable when the ofiginal is received, it will be the
respon31b1111:y of the party offering such exhibit to submit the copy to the ALJ before the close of hearing,
If a copy is not submitted, and the ﬁlmg has not been wawed by the ALJ, any ruling receiving the exhibit
may be rescinded and the exhibit rejected,

Transeripts: An official court reporter will make the only official transcript of the proceedings, and all
citations in briefs and arguments must refer to the official record. The Board will not certify any transeript
other than the official franscript for use in any court litigation. Proposed corrections of the transeript
should be submitted, either by way of stipulation or motion, to the ALT for approval. Everything said at the
hearing while the hearing is in session will be recorded by the official tepotter unless the ALT specifically
directs off-the-record discussion. If any party wishes fo make off-the-record statements, a request to go off -
the record should be dirscted to the ALJ.

Oral Argument: You are entitled, on reguest, to a reasonable period of time at the close of the hearing for
cral argument, which shall be included in the transcript of the hearing, Alternatively, the ALY may ask for
oral argument if; at the close of the hearing, if it is belfeved that such argnment would be beneficial to the
understanding of the contentions of the parties and the factual issues involved.

Date for Filing Poét%Iearing Brief: Before the hearing closes, you may request to file a written brief or
proposed findings and conclusions, or both, with the ALJ. The ALT has the discretion to grant this request
and to will set a deadline for filing, up to 35 days. .

II.  AFTER THE HEARING'

The Rules pertaining to fiting -post-hearing'briefs and the procedures after the ALT issues a decision are found at
Sections 102,42 through 102.48 of the Board’s Rules and Regulations. Please note in particular the following:

E.xtension of Time for Filing Brief with the ALJ: If you need an extension of time to file a post-hearing
brisf, you must follow Section 102.42 of the Board’s Rules and Regulations, which requites you to file a
request with the appropriate chief or associate chief adininistrative law judge, depending on where the trial
oceurred. You must immediately serve a copy of any request for an extension of time on all other
parties and furnish proof of that service with your request. You are encouraged to seek the agreement
of the other parties and state their positions in your request. -

ALJ’s Decision: Tn due course, the ALY will prepare and file with the Board a decision in this matter.
Upon receipt of this decision, the Board will enter an order iransferring the case to the Board and
specifying when exceptions are due to the ALT’s decision. The Board will serve coples of that order and
the ALI’s decision on all parties.

Exceptions to the ATJ's Decision: The procedure to be followed with respect to appealing all or any part
of the ALJ's decision (by filing exceptions with the Board), submitting briefs, requests for oral argument
before the Board, and related matters is set forth in the Board's Rules and Regulations, particularly in
Section 102.46 and following sections. A summary of the more pertinent of these provisfons will be
provided to the parties with the order transferring the matter to the Board,




STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF LABOR STANDARDS ENFORCEMENT

CERTIFICATION OF SERVICE BY MAIL
(C.C.P. 1013A) OR CERTIFIED MAIL

I, — Nelida Contreras , do hereby certify that I am a resident of or employed in the County
of Los Angeles , over 18 years of age, not a party to the within action, and that [ am
employed at and my business address is: '

LAB()R COMMISSIONTR STATE OF CALIFORNIA

300 Oceangate, Suite 302
Long Beach, CA 90802

Tel: (562) 590-5048 Fax: (562) 499-6467

I am readily familiar with the business practice of my place of business for collection and processing
of correspondence for mailing with the United States Postal Service. Correspondence so collected

and prooessed is deposited with the United States Postal Service that same day in the 01d1nary course
of business,

On Agpril -14 2017 ___ at my place of business, a copy of the following document(s):

Ovrder, Decision or Award

was(were) placed for deposit in the United States Postal Service in a sealed onvelope, by
first class mail > With postage fully prepaid, addressed to:

notici To:  International Brotherhood of the Teamsters
Attn; Santos Castaneda
3888 Cherry Ave,
Long Beach CA 90807

and that envelope was placed for collection and mailing on that date following ordinary
business practmes ' :

o 1 certify under penalty of perjury that the foregoing is true and correct,

Executed on April 14,2017 at ... LongBeach , California

STATE CASE NUMBER: 05-66694 KR mm

Nelida Contreras

DLSE 544/PLT, ATTY. (3/06) CERTIF }CATION OF MAILING L.C. 98




LABOR COMMISSIONER, STATE OF CALIFORNIA . |For Court Use Only:
Department of Industrial Relations :

Division of Labor Standards Enforcement
300 Oceangate, Suite 302 '

Long Beach, CA 94802
Tel: (562) 590-5048 Fax: (562) 499-6467

Plaintiff: DOMINGO AVALOS

Court Number

Defendant:  XP(Q CARTAGE, INC., A DELAWARE CORPORATION
DBA XPO Logistics

_|State Case Number | QRDER, DECISION OR AWARD OF THE LABOR COMMISSIONER
05 - 66468 KR : _
1. The above-entitled matter catme on for hearing before the Labor Commissioner of the State o‘f California as follows:
DATE: December 20, 2016 - X CONTINUED TO:
CITY: 3060 Oceangate, Suite 302, Long Beach, CA 90802
2. ITIS ORDERED THAT: Plaintiff recover from Defendant,
$ 128,396.48  for wages (with Iawful deductions)
for liquidated damages pursuant to Labor Code Section 1194.2

38,290.00  Reimbursable business expenses

5 ,251.77 for interest pursuant to'Labor Code Section(s) 98.1(c), 1194.2 and/or 2802(b),

for additional wages accrued pursuant to Labor Code Section 203 as 2 penalty
and that same shall not be subject to payroll or other deductions.

for penalties purswant to Labor Code Section 203.1 which shall not be subject to payroll or other deductions,
other (specify); . '

171,938.25 TOTAL AMOUNT OF AWARD :

3. The herein Order, Decision or Award is based upon the Findings of Fact, Legal Analysis and Conclusions attached herete and
incorporated herein by reference. . .

4. The parties herein are notified and advised that this Order, Decision or Award of the Labor Commissioner shall become final and
enforceable as a judgment in a court of law unless either or both parties exercise their right to appeal to the appropriate court* within
ten (10} days of service of this document, Service of this document can be accomplished either by first class mail or by personal
delivery and is effective upot mailing or at the time of personal delivery. If service on the parties is made by mail, the ten (10} day
appesal period shall be extended by five (5) days. For parties served outside of California, the period of extension is longer (Sce Code
of Civil Procedure Section 1013). In case of appeal, the necessary filing fee must be paid by the appellant and appellant must,
immediately upon filing an appeal with the appropriate court, serve a copy of the appeal request upon the Labor Commissioner. If an
appeal is filed by a corporation, a non-lawyer agent of the corporation may file the Notice of Appeal with the appropriate court, but
the corporation must be represented in any subsequent trial by an attorney, Heensed to practice in the State of California. Labor Code
Section 98.2(c) provides that if the party seeking review by filing an appeal to the court is unsuccessful in such appeal, the court shall
determine the costs and reasonable attorney’s fees incurred by the other party to the appeal and assess such amount as a cost upon the
party filing the appeal. An employes is successful if the court awards an amount greater than zero.

PLEASE TAKE NOTICE: Labor Code Section 98.2(b) requires that as a condition to filing an appeal of an Order, Decision or
Award of thé Labor Commissioner, the employer shall first post a bond or undertaking with the court in the amount of the ODA; and
the employer shall provide writter notice to the other parties and the Labor Commissioner of the posting of the undertaking, Labor
Code Section 98.2(b) also requires the undertaking contain other specific conditions for distribution under the bond. While this claim
is before the Labor Commissioner, you are required to notify the Labor Commissioner in writing of any changes in your business or

per ddress within 10 days after any change occurs. LABOR COMMISSIONER, STATE OF CALIFORNIA

Nami d@pﬂ HEARING OFFICER

$
8
3
$
$
3
3

DAYED: April 14, 2017

NDILSE 538 (Rev AN MARDER NECIKINN N AWARD NE THIZ | ARNR CNLAIICUHNIED A oo




LABOR COMMISSIONER, STATE OF CALIFORNIA For Court Use Only:
Department of Industrial Relations
Division of Labor Standards Enfor cement
300 Oceangate, Suite 302

Long Beach, CA 90802
Tel: {562) 590-5048 Fax: (562) 499-6467

Plaintiff:

Jose Herrera

Court Nu:hber

Defendant: XPO CARTAGE, INC., A DELAWARE CORPORATION .
DBA XPO Logistics

State Case Number ORDER, DECISION OR AWARD OF THE LABOR COMMISSIONER
05 - 86694 KR
1. The above-entitted matter came on for hearing before the Laber Commissioner of the State of California as foliows:

DATE: December 20, 2016 CONTINUED TO:

CITY: 300 Oceangate, Sutte 302, Long Beach, CA 90802
" 2. ITIS ORDERED THAT: Plaintiff recover from Defendant.

211,869.38  for wages (with lawful deductions)

38,055.00 for liquidated damages pursuant to Labor Code Section 1194.2

20,956.83  Reimbursable business expenses

b
h
b
$ 8,534.62. for interest pursuant to Labor Code Section(s) 98.1(c), 1194.2 and/or 2802(b),
h)
$
$
3

for additional wages acerued pursuant to Labor Code Sectlon 203 as a penalty
and that same shall not be subject to pavroll or other deductions.

for penalties pursuant to Labor Code Section 203.1 which shall ot be subject to payroll or other deductions.
other {specify):

279 415, 83 TOTAL AMOUNT OF AWARD

3. The herein Order, Decision or Award is based upon the Findings of Fact, Legal Analysis and Conclusions attached hereto and
incorporated herein by reference.

4. 'The parties herein are notified and advised that this Order, Decision or Award of the Labor Cominissioner shall become final and
enforceable as a judgment in a court of law unless either or both parties exercise their right to appeal to the appropriate court* within
ten (10) days of service of this document. Service of this document can be accomplished either by first class mail or by personal
delivery and is effective upon mailing or et the time of personal delivery. If service on the parties is made by mail, the ten (10) day
appeal period shall be extended by five (5) days. For parties served outside of California, the perfod of extension is longer (See Code
of Civil Procedure Section 1013). In case of appeal, the necessary filing feé must be paid by the appellant and appellant musz,
mmediately upon filing an appeal with the appropriate court, serve a copy of the appeal request upon the Labor Comtnissioner. Ifan
appeal is filed by a corporation, a non-lawyer agent of the corporation may file the Notice of Appeal with the appropriate court, but
the corporation must be represented in any subsequent trial by an.attorney, licensed to practice in the State of California. Labor Code
Section 98.2(c) provides that if the party seeking review by filing an appeal to the court is unsuccessful in such appeal, the court shall
determine the costs and reasonable attorney’s fees inewted by the other party to the appeal and assess such amount as a cost upen the
party filing the appeal. Ar employee is successful if the court awards an amount greater than zero,

PLEASE TAKE NOTICE: Labor Code Section 98,2(b) requires that as a condition to filing an appeal of an Order, Decmon or
Award of the Labor Commissioner, the employer shall first post a bond or undertaking with the court in the amount of the ODA; and
the employer shall provide written notice to the other parties and the Labor Commissioner of the posting of the undertaking. Labor
Caode Section 98.2(b) also requires the undertaking contain other specific conditions for distribution under the bond. While this claim
is before the Labor Commissioner, you are required to notify the Labor Commissioner in writing of any changes in vour business or

personal address within 10 days after any change occurs, 'LABOR COMMISSIONER, STATE OF CALIFORNIA
BY: ( //(0"‘“" @—\;
Nami (hin HEARING OFFICER

DATED: April 14, 2017

™ OO0 98 rMhaa 119 ADMDD MECTCIAN MDD ATTADN AD TR | ADMNAD SOWMAMICCINNIT R T M ng




LABOR COMMISSIONER, STATE OF CALIFORNIA For Court Use Only:
Department of Industrial Relations . ,

Division of Labor Standards Enforcement
300 Qceangate, Suife 342

Long Beach, CA 90802
Tel: (562) 590-5048 Fax: (562) 499w6467

Plaietift  NAPOLEON GAITAN

Court Number

Defendant:  XPO CARTAGE, INC,, ADELAWARE CORPORATION
DBA XPO Logistics

State Case Number ORDER, DECISION OR AWARD OF THE LABOR COMMISSIONER
05 - 66487 KR

1. The above-entitled matter came on for-hearing before the Labor Commissioner of the State of California as follows:

DATE: December 20, 2016 CONTINUED TO:
CITY: 300 Oceangate, Suite 302, Long Beach, CA 90802
2. ITIS ORDERED THAT: Plaintiff recover from Defendant,

$ 143,199.85  for wages (with lawful deductions)
39,250.00 for liquidated damages pursuant to Labor Code Section §194.2

Reimbursable business expenses

- 5,748.42  for interest pursuant to Labor Code Section(s) 98.1(c), 1194.2 and/or 2802(b),

for additional wages accrued pursuant to Labor Code Section 203 as a penalty
and that same shall not ke subject to payroll or other deductions.

for penalties pursuant to Labor Code Section 203.1 which shall not be subject to payroll or cther deductions.
other (specify):

188,198.27 TOTAL AMOUNT OF AWARD

3. TFhe herein Order, Decision or Award is based upon the Fmdlngs of Facl, Lepal Analysis and Conclusions attached hereto and
incorporated herein by reference.

4, The parties herein are notified and advised that this Order, Decision or Award of the Labor Ccmm]ssmner shall become final and
enforceable as a judgment in a court of law unless either or both parties exercise their right to appeal to the appropriate court* within
ten (10) days of service of this document. Service of this document can be accomplished either by first class mail or by personal
delivery and is effective upon mailing or at the time of personal delivery. If service on the parties is made by mail, the ten (10) day
appeal period shall be extended by five (5) days. For parties served outside of California, the pericd of extension is | onger {See Code
of Civil Procedure Section 1013). In case of appeal, the necessary filing fee must be paid by the appellant and appellant must,
immediately upon filing an appeal with the appropriate court, serve a copy of the appeal request upon the Labor Commissioner. Ifan
appeal is filed by a corporation, a non-lawyer agent of the corporation may file the Notice of Appeal with the appropriate court, but
the corporation must be represented in any subsequent trial by an attoruey, licensed fo practice in the State of California. Labor Code
Section 98.2(c) provides that if the party seeking review by filing an appeal to the court is unsuccessful in such appeal, the court shall
determine the costs and reasonable attorney’s fees incurred by the other party to the appeal and assess such amount as a cost upon the
party filing the appeal. An employee is successful if the court awards an amount greater than zero.

PLEASE TAKE NOTICE: Labor Code Section 98.2(b) requires that as a condition to filing an appeal of an Order, Decision or
Award of the Labor Commissioner, the employer shall first post 4 bond or undertaking with the court in the amount of the ODA; and
the employer shall provide written notice to the other parties and the Labor Commissioner of the posting of the undertaking. Labor
Code Section 98.2(b) also requires the undertaking contain other specific conditions for distribution under the bond, While this claim
is before the Labor Commissionet, you are required to notify the Labor Commissioner in wrifing of any changes in your business or

dress within 10 days after any change occus. LABOR COMMISSIONER, STATE OF CALIFORNIA

B‘Y: ‘/MOL’W %—"

Nam@hun HEARING OFFICER

$
$
5
$
$
$
$

DATED April 14, 2017

DLSE 535 (Rev. 112 OROFR DRECISINON OR AWARN O0F THE | ARNR COMAICQINATED T oo




L.ABOR COMMISSIONER, STATE OF CALIFORNIA 1Por Cowrt Use Only:
DPepartment of Industrial Relations :
Division of Labor Standards Enforcement
300 Oceangate, Suite 302
Long Beach, CA 350802
Tel: (562} 5%0-5048 TFax: (562) 499-6467

Plaintiff:

Jose A. Lopez
Court Number

Defendant:  XPO CARTAGE, INC., A DELAWARE CORPORATION:
- DBA XPO Logistics

State Case Number ORDER, DECISION OR AWARD OF THE LABOR COMMISSIONER
05 - 66595 KR '

i. The above-entitled matter came on for hearing before the Labor Commissioner of the State of California as follows:

DATE: December 20,2016 CONTINUED TO:
CITY: 300 Oceangate, Suite 302, Long Beach, CA 90802
2. ITIS ORDERED THAT: Plainfiff recover from Defendant,

$ __172,388.90 for wages (with lawful deductions)
$ 36,755.00 for liquidated damages pursuant to Labor Code Section 11942

b ‘Reimbursable business expenses

$ 6,589.47  for interest pursuant to Labor Code Section(s) 98.1(c), 1194.2 and/or 2802(b),
for additional wages accrued pursuant to Labor Code Sestion 203 as a penalty

$ - and that same shall not be subject to payroll or other deductions.
-8 for penalties pursuant to Labor Code Section 203.1 which shall not be subject to payroll or other deductions.
3 : other {specify):

$ 215,733.37 TOTAL AMOUNT OF AWARD
3. The herein Order, Decision or Award i3 based upon the Findings of Fact, Legal Analys1s and Conclusions attached hersto and
incorporated herein by reference.
4, The parties herein are notified and advised that this Ordel Decision or Award of the Labor Commissioner shall become final and
enforceable as a judgment in a cowrt of law unless either or both parties exercise their right to appeal to the appropriate court* within
ten (10) days of service of this document. Service of this document can be accornplished either by first class mail or by personal
delivery and is effective upon mailing or at the time of personal delivery. If service on the parties is made by mail, the ten (10) day
appeal period shall be exiended by five (5) days. For parties served outside of California, the period of extension is langer {See Code
- of Civil Procedure Section 1013). In case of appeal, the necessary filing fee must be paid by the appellant and appellant must,
immediately upon filing an appeal with the appropriate court, serve a copy of the appeal request upon the Labor Commissioner, If an
appeal is filed by a corporation, a non-lawyer agent of the corporation may file the Notice of Appeal with the appropriate court, but
the corporation must be represented in any subsequent trial by an attorney, licensed to practice in the State of California. Labor Code
Section 98.2(c) provides that if the party seeking review by filing an appeal to the court is unsuccessful in such appeal, the court shall
determine the costs and reasonable attorney’s fees incurred by the other party to the appeal and assess such amount as a cost upon the
party filing the appeal. An employee is successful if the court awards an amount greater than zeto.
PLEASE TAKE NOTICE: Labor Code Section 98.2(b) requires that as a condition to filing an appeal of an Order, Decision or
Award of the Labor Commissioner, the employer shall first post a bond or undertaking with the court in the amount of the ODA; and
the employer shall provide written natice fo the other parties and the Labor Commissioner of the posting of the undertaking., Labor
Code Section 98.2(b) also requires the undertaking contain other specific conditions for distribution under the bond, While this claim
is before the Labor Commissioner, you are required to notify the Labor Commissioner in writing of any changes in your business or

personal address within 10 days after any change occurs. \ LABOR COMMISSIONER, STATE OF CALIFORNIA
BY: M a/{/\/v /g&\_) .
Fidug Beach Ca's Nami k:J;r(m HEARING OFFICER

DATED: April 14, 2017
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BEFORE THE LABOR COMMISSIONER
OF THE STATE OF CALIFORNIA

Case Nos. 05-66467 KR; 05-66468 KR;
05-66595 KR, and 05-66694 KRR

NAPOLEON GAITAN; DOMINGO
AVALOS; JOSE A. LOPEZ; and JOSE

HERRERA,
ORDER, DECISION, OR AWARD OF

Plaintiffs, THE LABOR COMMISSIONER

V5.

XPO CARTAGE, INC,, a Delaware
corporation, dba XPO Logistics,

Defendant.

T N e e e’ M M S S N Sl S A

Hearings for the above-referenced matters were conducted in Long Beach, California,
on December 20, 2016, before the undersigned hearing officer designated by the Labor
Commissioner to hear this matter. Plaintiffs appeared and were represented by Ieésica
Durrum, Senior Research and Policy Analyst of Los Angeles Alliance for a New Economy
(LAANE). XPO Cartage, Inc, a Delaware corporation, doing business as XPO Logistics
(“Defendant”) appeared by and through thefr attorneys Steven B. Katz and Sean Kramer for
the sole purpose of objecting to the hearing. Defendant did not otherwise participate in the
hearing,

Alma Castrejon, Researcher, aﬁd Isaac Ramirez-Perez, Teamster Representative,
appeared as observers.

Moshe Rodriguez provided Spanish translation services.

Due consideration having been given to the testimony, documentary evidence, and
arguments presented, the Labor Commissioner hereby adopts the following Order, Decision,

or Award.
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BACKGROUND

Plaintiff Napoleon Gaitan (State Case No. 05-66467 KR) filed an initial claim with the
Labor Comumissioner’s Office on January 26, 2016 against Defendant. The Complaint alleges
that he is owed the following for the period of January 26, 2012 up to and through the date of
the hearing: (1) wages for hours not compensated while earning a piece rate, claiming
$49,080.00; (2) unlawful deductioné in the amount of $154,252.80; (3) meal period premiums
in the amount of $16,60747; (4) rest period premiums in the amount of $16,607.47; (5) wages
for rest periods taken during hours worked earning a piece-rate, in the amount of $3,126.88;
and (6) attorney’s fees.

Plainfiff Domingo Avélos (State Case No. 05-66468 KR) filed an initial claim with the
Labor Commissioner’s Office on January 26, 2016 against Defendant. The Complaint alleges
that he is owed the following for the period of June 1, 2012 up to and through the date of the
hearing: (1) wages for hours not compeﬁsated while earning a piece rate, claiming $81,972.00;
(2) unlawful deductions in the amount of $154,252.80; (3) meal period premiums in the
amount of $18,125,04; (4) rest period premiums in the amount of $18,125.04; (5) wages for rest
periods taken during hours worked earning piece-rate wages, in the amount of $3,126.88; and
(6) attorney’s fees. _ ‘

Plaintiff Jose A. Lopez (State Case No. 05-66595 KR) filed an initial claim with the
Labor Commissioner’s Office on January 26, 2016 against Defendant. The Complaint alléges
that he is‘owed the following for the period of January 5, 2012 up to and through the date of
the hearing: (1) wages for hours worked not compensated while earning a piece rate,
Qlaimmg $81,972.00; (2) unlawful deductions in the amount of $154,252.80; (3) meal period
premiums in the amount of $18,125.04; (4) rest period premiums in the amount of $18,125.04;
and (5) wages for rest periods taken during hours worked earning piece-rate wages, in the
amount of $3,126.88. .

Plaintiff Jose Herrera (State Case No. 05-66694 KR) filed an initial claim with the Labor

Commissioner’s Office on March 3, 2016 against Defendant, The Complaint alleges that he is
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owed the following for the period of January 1, 2013 up to and through the date of the
heérjng: (1) wages for hours worked not compensated while earning a piece rate, claiming
$52,752.0G; (2) unlawful deductions in the amount of $197,071.47; (3) expenses in the amount
of $36,780.00; (4) meal period' premiums in the amount of $22,297.47; (5) rest period
premiums in the amount of $22,297.47; and (6) wages for rest periods taken during hours
worked earning a piece-rate, in the amount of $2,430.88,

Additionally, each Plaintiff claims Hquidated damages pursuant to Labor Codé section
1194.2, waiting time penalties pursuant to Labor Code section 203, and interest pursuant to
Labor Code sections 98, 1(c) 1194, 2, and/or 2802(b).

FINDINGS OF FACT
A.  Plaintiff Napoleon Gaitan

Plaintiff Napoleon Gaitan (“Gaitan”) performed personal services for Defendant as a

truck driver in the County of Los Angeles, California from July 18, 2011 to present. As of the
date of the hearing, Gaitan was still employed by Defendant. Gaitain testified that he worked
an average of 11.5 hours per day, five days per week, at a piece rate per load.

Defendant changed its name from Pacer to XPO in June of 2014. Gaitan filled out an

| application when he started Wérking for Defendant. Jziquiel Chavez presented the

application to him. Gaitan had to take a fest.

From 2011 to 2013, Gaitan drove trucks that other drivers leased from Defendant. In
2014, Gaitan signed a lease with Pacer with Pacer’s representatives. Defendant obtained
insurance for the truck. The certificate of insurance shows both Defendant and Gaitan as
insured parties. (Plaintiff’s Exhibit 25.) No one else drove Gaitan’s truck when it was no
longer his shift. | |

Defendant determined Gaitan's schedule by telling him what time to start and end.
Gaitan could not take time off. Gaitan did not refuise assignrents, If he did, there could be
retaliation. For example, they could just keep him waiting for work the next day. The

dispatchers supervised Gaitan’s work. They verified load arrival times and pick-up times. -
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They made sure the load he had was the correct one. They would call him to verify.

On a typical workday, Gaitan would present himself at the office and ask for work
from the dispatchers. Sometimes he had to wait because there was not much work. After
completing the first assignment, he would take an empty container from the yard and go to
the client to pick up merchandise, CGaitan regularly started at 7:00 am. The day does not end
until the dispatcher tells him there is no more work, Gaitan did three to five movements per
day. | , | |

Gaitan spends about 15-30 minutes each day to inspect his truck, After the first
dispatch, Gaitan has to wait for one to two hours‘becﬁuse there is no work. Gaitan goes back
to the yard when he has to wait for the next load. Gaitan also has to wait when he goes to the
customer. The first hour of waiting time is not paid. Gaitan waits anywhere from two hours
to eight hours. He has fo s'can documents and submit paperwork at the end of the &ay. This
could take anywhére from two to three hours. On average, there are about five hours a day
of unpaid time. Gaitan drives seveﬁ to eight hours a day on average.

Gaitan receives assignments from the dispatcher through his phone through a special
program. The dispatcher provides the trailer number and the pick-up and delivery locations.
Gaitan always recelved dispatches directly regardless (ﬁ whether it was his truck or Sémeone
else’s truck. Gaitan has an assigned planner who resolves any problems with clients. Gaitan
was not able to obtain his own customers.

Defendant pays Gaitan per trip, Defendant provided Gaitan with a rate sheet.
(Plaintiff’s Exhibit 21.) Gaitan does not know how much customers pay Defendant. Gaitan
received 40% of what the driver-made when he was driving.someone' else’s truck. Gaitan
recorded hisr moves on log sheets. (Pléintiff’s Exhibit 23)

Defendant paid Gaitan weekly and provided a settlement sfatement that served as a
detailed wage statementj_ According to Gaitan’s evidence, Defendant deducted the following
for fuel, iicense,- insﬁrance, and lease after he leased Eis own truck on October 14, 2014: (1) a

total of $7,682.52 in 2014; (2) a total of $40,968.81 in 2015; and (3) a total of $37,557.54 in 2016,
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(Plaintiff’s Hxhibit 22.) Gaitan does not claim deductions while he drove someone else’s
truck. _

Defendant paid Gaitan for waiting time at the rate of $40.00 per hour after one hour of
waiting. Defendant paid Gaitan a fuel surcharge in the total amount of $25,792.98 during the

claim period. Defendant also paid Gaitan clean truck incentives in the total amount of

$7,705.00 during the claim period. (Plaintiff’s Exhibit 22,)

Defendant did not have a meal period policy. Gaitan festified that he never took a 30-
minute uninterrupted meal break or a 10-minute rest break. Defendant did not instruct
Gaitan not to take a meal break. I—Iov'\_/evér, Gaitan felt pressure to keep working and not take
a meal period because the dispatchers could call him at any time. Gaitan brought his lunch
all of the fime. He never went fo a restaurant to eat. He ate in his truck, sometimes while
driving and other times while parked at the client site. Gaitan claims missed meal periods for
every day of his employment, |

Gaitan con.tinues to be employed by Defendant. As of the date of the hearing, Gaitan
had riot been paid his‘full and final wages. | |
B. Plaintiff Domingo Avalos

Plaintiff Domingo Avalos (“Avalos”) performed personal services for Defendant as a
tfucl; driver in the County of Los Angeles, California from June 1, 2010 to present. As of the .
date of the hearing, Avalos was still employed by Defendant. Avalos testified that he Worked
an average of 11 hours per day, six dajrs per wéek, at a piece rate per load.

Defendant’s name was previously Pacer. Avalos filled out an appﬁca’cion with Iziquiel
Chavez, Driver Recrﬁiter, when he started Wérking for Defendaht. Avalos drove someone
else’s truck when he started, Avalos testified that between 2013 and March 2015, he 'leésed a
truck from Defendant. Avalos submitted his lease agreement, which is dated September 25,
2012 and identifies CTP Leasing, Inc. as the lessor. (Plaintiff's Exhibit 29.) The "crﬁck’s
registration card shows the registered owners of the truck as “PACCAR FNCL CORP LSR”
and “CTF LSG INC/AVALOS DOMINGO LSE.” (Plaintiff's Exhibit 32,) The truck broke
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down in March 2015 and Avalos did not have‘mo'ney to fix it. Beginning in March 2015,
Plaintiff drove Marco Ruiz’s truck, who pays Plaintiff 45% of his earnings.
“'The dispatchets determined Avalos’s schedule. They would give him a start time, and

he would abide by the hours stated. Avalos needed approval in order to take time off.

‘Avalos did not refuse assignments. He could not because there would be retaliation.

Avalos’s work was supervised indirectly by the dispatchers. They would call and ask how
much time before he gets to the location.

Ona typical workday, Avalos starts by iﬁspecting the truck for about 15 minutes. He
picks up a load and takes it to the client. He waits at the client site for a “light load,” which
means it needs to be unloaded. Avalos waits two or more hours. The first hour of waiting
timne is unpaid. After the first hour, Deféndant pays for waiting time. Avalos did three to
four moves per day. At the end of the day, Avalos needs to prepare paperwork and scan it.
Avalos prepares a daily log and scans it into Defendant’s comptiter system. (Plaintiff's
Exhibit 30.) Defendant only has three computers for 150 drivers. Avalos has to wait about 30
minutes to use the scanner, |

If there is a problem with a customet, Avalos has to call Defendant’s employees,
Avalos calls Armando, who is a planner. Avalos does not negotiate the price of loads with
customers. Defendant provided Avalos with a rate sheet. (Defendant’s Exhibit 26.)

Defendant paid Avalos weekly and provided a sétﬂement statement that served as a
detailed wage statement. According to Avalos’s evidence, Defendant deducted the following

for fuel, license, lease, and insurance: (1) a total of $49,082.75 in 2013; (2) a total of $30,202.41

{|in 2014; and (3) a total of $7,683.61 in 2015. (Plaintiff’s Exhibit 28.)

Defendant paid Avalos for waiting time at the rate of $40.00 per hour after one hour of
waiting. Defe_nd;cm’c paid Avalos a fuel surcharge in the total amount of $35,82_9.89 duriixg‘ the
claim period. (Plaintiff's Exhibit 28.)

7 Avalos testified that he cannot take a 30-minute lunch break or a 10-minute rest break

without interraption. He is responsible for the truck. When the truck is loaded, the drivers
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have orders not to abandon the truck, He cannot take a break after he delivers aload. He felt
pressure to keep working because he will not make money if he does not move loads.
Defendant provides loads with just enough time to artive at the destination. When he is
waiting for assignments, his name is on the list of drivers. So Avalos has to be in front of the
dispatchers to be present when called,
 Avalos was not instructed not to take a meal break. He brought his lunch sometimes.

Other times, he would purchase his lunch and eat on the side of the road at a lunch truck or
fast food restaurant. Avalos ate at the client’s site once a week. He would heat up food and
eat at the yard once or twice a week., He ate out the majority of the time. Avalos claims
missed meal periods for every day of his employment.

Avalos was not instructed not to take a rest break, Avalos claims missed rest periods
for every day of his employment.

Avalos continues to be employed by Defendant, As of the date of the hearing, Avalos
had not been paid his full and final wages:
C.  Plaintiff Jose A. Lopez

Plaintiff Jose A. Lopez (“Lopez”) performed personal services for Defendant as a truck
driver in the County of Los Angeles, California from August 18, 2006 to present. Iopez
testified that he worked an average of 14 hours per day, five days per week, at a piece rate
per load.

Defendant changed its name from Pacer Cartage, Inc. to XPO Cartage, Inc., effective
Aprit 21, 2015. (See Letter from Defendant, dated May 11, 2015, Plaintiff's Exhibit 14.)

Lopez determines when to start, but not when to finish his work. Lopez needs to
obtain approval in order to take time off. Lopez could not refuse assignments. He testified
that he could not because Defendant would fire him, Miguel Camacho supervised his work.

On a typical workday, Lopez starts his day by inspecting his truck for 15 minutes. He
then has to call the dispatcher so the dispatcher can give him the load that he is going to

move. Lopez has to wait 30 minutes to one hour for a dispatch. If the load is at the yard, |
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Lopez obtains it from the yard and takes it to the client. If not, Lopez has to travel to the rail,
and pulls the load from the rail to the client. Lopez reports to the client and the company
that he has arrived at the yard. It takes one to two hours to load the container. After one
hour, Lopez gets paid for waiting time. Lopez waits anywhere from one to five houts at the
customer site. Lopez goes to a client two to three times each day, and wait two fo three hours
per client. Lopez sperds about eight hours actually driving.

Lopez takes time at the end of the day to prepare paperwdrk and scan paperwork into
the company’s computer system. On April 10, 2014, Defendant issued a notice to ifs
contractors stating that all drivers are required to scan their paperwork in order to get paid:
“for any driver paperwork not scanned, those moves will not be paid until the driver scans
those moves.” (Plaintiff’s Exhibit 15.) It takes about an hour to an hour and a half to scan all
the paperwork. In total, Lopez is not compensated for five hours every day.

The dispatcher assigns work and tells Lopez where to deliver loads. The dispétcher
?rovides a document or sends information through text message. Lopez does not know how
much clients pay Defendant. If there is a problem with the customer, Lopez has to call the
dispatchet. Lopez’s assigned planner is Maria. Lopez cannot obtain his own customers. The
planner is the person who needs to know the exact time the load should be wi’th the
customers, that the load has not been lost and arrived timely at ’che'destination. For example,
if a client refuses a load because it is late, or there are no documents assigned to that load,
then the driver needs to call the planner.

Defendent paid Lopez weekly and provided a settlement statement that served as a
detaﬂed wage statement. According to Lopez s evidence, Defendant deducted the following
for fuel, license, lease, insurance, and Mobilecom: (1) a total of $40,291.51 in 2013; (2) a total of
$35,822.43 in 2014; (3) a total of $27,082.00 in 2015; and (4) a total of $39,496.04 in 2016.
(Plaintiff’s Exhibit 17.) Defendant provided Lopez with a Comdata card for fuel purchases.
(Plaintiff’s Exhibit 18.) Lopez could not negotiate the deductions.

Defendant paid Lopez for waiting time at the rate of $40.00 per hour after one hour of
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waiting, Defendant paid Lopez a fuel surcharge in the total amount of $39,567.58 dﬁring the
claim period. Defendant also paid Lopez clean truck incentives in the total amount of
$7,47_0.00 during the claim period. (Plaintiff’s Exhibit 17.)

Lopez leased a truck from Defendant in January 2010. Iziquiel Chavez presented the
lease to Lopez. The truck’s registratioﬁ card shows the registered owners as "PACCAR
FNCLCORP LSR” and “CTP LSG INC/LOPEZ JOSE ABRAHAM LSE.” (Plaintiff’s Exhibit
19.) Lopez testified that CTP Leasing is a dealer, and Paccar is one of Defendant’s branches
that provides the money to purchase the truck, Defendant provided insurance for the truck.
Lopez's name was not on the insurance card; Defendant’s name appeared on the card. Lopez
was responsible for the repairs for the truck.

Defendant told Lopez to take 30-minute lunch breaks due to Department of
Transportation regulations. However, Lopez could not. Lopez never took a 10-minute rest
break because he has to atiend to the truck, He could take breaks at the yard. Most loads
have appointments. Lopez ate.when he got to the client while waiting for the client to load or

unload. He cannot go to a restaurant while waiting for the client to load/unload. The truck

|has to be in his sight at all times. Lopez always ate at restaurants when bobtailing, He would

g0 to arestaurant two to three times per week while waiting for loads.

Lopez continues to be employed by Defendant. As of the date of the hearing, Lopez
had not been paid his full and final wages.
D.  Plaintiff Jose Herrera

Plaintiff Jose Herrera (“Herrera”) performed personal services for Defendant as a
truck driver in the County of Los Angeles, California from A]anuary 27, 2010 to present.
Herrera testified that he worked an average of 11 hours per day, six days per week, at a piece
rate per load.

The dispatchers determined Hierrera’s schedule according to the work available.
Herrera usually started work at 7:00 am. Herrera would call the dispatchers, and they would

tell him if there is work. The dispatchers determine Herrera’s start time according to what is
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available, Herrera could refuse assignments. However, the dispatchers could make him wait
more for the next job, or they will not gﬁve him another job for a while. The person in charge
of dispatch, Felipe Inu, supervised Herrera. Drivers have to call him if they are late due to
traffic or an accident.

On a typical Workday, Herrera starts the day by inspecting his truck for 15-30 minutes,
Then he waits 15 minutes to an hour for his first assignment, Herrera puts his name down on
a list if work is not immediately available. Herrera waits at the rail yard for 30 minutes once
or twice a week, He waits at a client site for 15 minutes té an hour for them to approve the
delivery; Defendant pays Herrera if he waits more than an hour. On average, Herrera waits
one to two hours at a client site. Herrera has paperwork he has to fill out at the end of the
day, which takes 45 minutes to 1.5_ho_urs to complete, The total amount of time spent on noh»
driving work is about four to five hours per day.

Herrera does not know how Defendant arrives at the rates paid to him. He could not
negotiate directly with the customer. He does not know how much the customei pﬁys
Defendant. If there is a problem with a customer, the dispatchers resolve the problem, The
customers have their own rules.

Defendant paid Herrera weekly and p.rovided a settlement statement that served as a
detaﬂed. wage statement. According to Hertera’s evidence, Defendant deducted the
following for fuel, insurance, licenses, road tax, and truck leasé: (11) a total of $47,595,17 in
2013; (2) a total of $51,200.93 in 2014; (3) a total of $48,797.99 in 2015; and (4) a total of
$35,715.02 in 2016, (Plaintiff’s Exhibit 3.) Defendant provided Ferrera with a.Comdata card
so he could purchase fuel. (Plaintiff's Exhibit 4) Herrera was not able fo negotiate the
deductions. -

.r Defendant paid FHerrera for waiting time at the rate of $40.00 per hour after one hour
of waiting. Defendant paid Herrera a fuel surcharge in the total amoun’c' of $75,971.93 during

the- claim period. Defendant also paid Herrera clean truck incentives in the total amount of

$7,290.00 during the claim period. (Plaintiff's Exhibit 3.)
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Herrera cannot enter the rail yatd if he is not dispatched by Defendant. Herrera has to
be fingerprinted to enter the rail yard. Defendant pays Herrera based on hot tickets and
manifests. | Herrera recorded his moves on manifests provided by Defendant. (Plaintiff’s
Exhibit 5.) Herrera must turn in bills of lading to Defendant in order to get paid. (Plaintiff's
Exhibit 6.) Defendant asked Herrera to scan the bills of lading. |

Herrera is required to keep the dispatcher advised of his status every day. Defendant

g has rules that Herrera must foillow. Defendant provided Plaintiff with a-document entitled

“QOrientation Guidelines,” which lists numerous company policies and procedures regarding

| paperwork, inspections, dispatches, hours of service, logs, accidents, and safety, (Plaintiff's

Exhibit 7.) Defendant also issued CSA Compliance rules regarding disqualification for
various violations, e.g., speeding, using hand-held mobile devices while drivi.ng, using ra{ia'r
detectors, unauthorized passengers, seat belts, etc. (Plaintiff's Exhib'it 8.)

Herrera incurred out~6f~poc1<et expenses for fuel, maintenance, road tax, and tires, A |
detailed review of the receipts submitted into evidence shows that his expenses during the
claim period were $2,878.59 in 2013, $12,468.63 in 2014, $150.00 in 2015, and $5,459.61 in 2016.
(Plaintiff’s Exhibit 9.) " ‘

Herrera testified that he leased a truck from Defendant. The registered owners on his
truck’s registration card appear as “PACCAR FNCL CORP LSR” and “CTP LEASING INC
LSE.”  (Plaintiff's Exhibit 10.) Herrera’s name and Pacer C'artage appear as the iﬁsured
parties on the insurance card. (Plaintiff's Exhibit 11.) Plaintiff operated under Defendant's
Motor Carrier Permit. (Plaintiff’s Exhibit 12.) |

Defendant stated Herrera needed to register his lunches in the log booI;. Herrera
never toék a 30-minute Iunch break without interruption. He also never took a 10~miﬁuté
uninterrupted rest break, Hetrera cannot‘st‘op after he leaves a customer, Defendant does
not pemﬁt it because when the job is over, he has to call the dispatcher and the dispatcher
tells him where to go next. Sometimes they have one or two hours to get to the next

assignment, and they do not have time to take a break.
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Herrera continues to be employed by Defendant. As of the date of the hearing,

Herrera had not been paid his full and final wages.

E. Common Testimony

In addition to the facts above, Plaintiffs testified to the following:

Defendant determined the rates paid to Plaintiffs. Plaintiff could not negotiate the
rates, | |

Plaintiffs transported loads from the rail to the client, and from the client to the rail,
They did not drive to the Los Angeles or Long Beach ports.

Defendant determined Plaintiffs’ schedules.

Plaintiffs did not Work for other companies during their claim periods.

Customers: Defendant obtained the customers. Plaintiffs could not obtain their
own customers. Plaintiffs did not know what the ctistomers paid Défendant.

The company dispatcher assigned work to Plaintiffs.

- Defendant paid Plaintiffs for waiting time after one hour of waiting.

Trucks: Defendant arranged lease agreements for Plaintiffs.

Parking: Plaintiffs parked their trucks at the compaﬂy yard

Plaintiffs could not use the trucks for other compames

Insurance: Defendant obtained insurance for the trucks.

Placard: The trucks had placards on them with Defendant’s logo, CA, MC, and
USDOT numbers,

GPS: The trucks had GP'S mechamsms, which Defendant used {o monitor or track
Plaintiffs’ location.

License: Plaintiffs were required to have a Class A Driver’s Licenses,

Defendant did not have a rest and meal break policy.

F. - Defendant’s Objection

Defendant’s counsel appeared at the hearing only for the purpose of objecting to the

hearing and did not otherwise participate in the hearing. Defendant objected to the Labor
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Commissioner’s hearing on grounds that Plaintiffs signed arbitration agreements. Defendant
submitted a written Objection to the Labor Commissioner’s Proceeding with a Berman
Hearing, wherein Defendant raises the defense that Plaintiffs were independent contractors.

LEGAL ANALYSIS

A. Statute of Limitations

The statute of limitations for filing a claim based on a stamtory right is three years
from the date the right to reimbursement occurred. (Code Civ. Proc,, § 338.) The statute of
limitations on a claim for wages based on a written contract is four years. (Code Civ. Proc,, §
337.) No evidence was presented to'support Plaintiffs” claims that Defendant employed them
pursuant to the terms of a written agreement. The evidence showed Plaintiffs executed
written independent contractor agreements, not written employmént agreements. Thus,
Plaintiffs’ claims for wages for hours worked not compensated while earning a piece rate,
unlawful deductions under Labor Code section 221, business expenses under Tabor Code
section 2802, meal period premiums under Industrial Welfare Commission Order No, 9,
section 11, rest period premiums under Industrial Welfare Commission Order No. 9, section
12, wages for rest periods taken during hours worked earning a piece rate under Labor Code
section 226.2, and liqﬁidated damages under Labor Code section 1194.2 are subject to a three-
year statute of limitations.

Plaintiffs’ claims include periods outside the statute of limitations. Plaintiffs Gaitan,
Avalos, and Lopez filed their claims on January 26, 2016 and Plaintiff Herrera filed his claim
on March 3, 2016. AAccordingly, Plaintiffs Gaitan, Avalos, and Lopez’s claims Ifor the prior to
January 26, 2013 and Plaintiff Herrera’s claims for the period prior to March 3, 2013 are
dismissed.

B. . Burden of Proof

Plaintiff, as the party asserting the affirmative, has the initial burden of proof to
establish by a preponderance of the evidence the validity of his or her claims. (Evid. Code, §

115.) However, there are defenses, if raised, that shift the burden to the party seeking to
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avoid liability. (Evid. Code, § 500.) Asserting that one is an independent contractor is one

such burden-shifting defense. (S. G. Borello & Sons, Inc. v, Dept. of Industrial Relations (1989) 48

| Cal3d 341, 849.)

Employment is defined broadly and there is a general presumption that any person
“rendering service for another” is an employee. (Lab. Code, § 3357; Berello, supra, 48 Cal.3d at

p. 354.) The party seeking to avoid liability has the burden of proving that the individual

|| whose services he or she has retained are independent contractors rather than employees.

(Lab. Code, § 5705(a); Borello, supra, 48 Cal.3d at p. 349.) Here, Defendant raised the defense
that Plaintiffs were at all times independent contractors and should not be considered
employees, As such, Defendant holds the burden of proof on their affirmative defense,

C. Independent Coniractor or Employee

The determination of whether an individual providing service to another is an
employee or an independent contractor does not rest on a single determinative factor. Prior
to 1970, the principle test was whether the person to whom the service was rendered had the
right to control the manner and means of accomplishing the result desired. S.G. Borello &
Sons, Inc. v, Department of Industrial Relations (1989) 48 Cal.3d 341 brought a departure from
the focus on control over the work details as the determinative factor in analyzing an
employee-employer relationship,

The Borello court identified thé foﬂéwing additional factors that must be considered:
(1} whether the person petforming services is engaged in an occupation or business distinct
from that of the principal; (2) whether or not the work is part of the regular business of the
principal; (3) whether the principal or the worker supplies the instrumentalities, tools, and
the place for the person doing the work; (4) the alleged employee’s investment in the
equipment or materials required by his or her task or his or her employment of helpers; (5)
whether the service rendered requires a special skill; (6) the kind of occupation, with
reference to whether, in the locality, the work is usually done under the direction of the

principal or by a specialist without supervision; (7) the alleged employee’s opportunity for
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proﬁt or loss depending on his or her managerial skill; (8) the length of time for which the
setvices are to be performed; (9) the degree of permanence of the working relationship; (10)
the method of payment, whether by time or by the job; and (11) whether or not the parties
believe they are creating an 'empioyepemployee relationship. (Borellé, supra, 48 Cal.3d at-p.
351) |

The individual factors cannot be applied mechanically as separate tests; they are

||intertwined and their weight depends often on particular combinations. (Id, at p. 352.) Even

if the parties expressly agree in writing that an independent contractor rélationship exists, the
label that parties place on their 'employment relationship “is not dispositive and will be
ignored if their actual conduct éstablishes a different relationship.” (Estrada v, FedEx Ground
Package System, Inc. (2007) 154 Cal.A?p.&th 1,10.) |

L. - Control

By statute, the question of control remains highly pertinent fo the distinction between
employees and independent contractors. (See Lab. Code, §.3353.) The statutory test of
control may be satisfied even where “complete control” or “control over de;cails” is lacking
when an employer retains pervasive control over the operation as a whole, the worker’s
duties are an integral part of the operation, and the nature of the work malkes detailed control
mmnecessary. (Yellow Cab Cooperative, Inc. v. Workérs' Compensation Insurance Appeals Board
(1991) 226 Cal. App.3d 1288.)

The evidence shows Defendant retained perf(asive control over the drayage operation
as a whole. Defendant obtained the customers and the customers paid Defendant directij}.
Defendant determined the prices the customers paid, and Plaintiffs did not know the prices
charged to Defendant’s customers. Defendant determined the rates paid to Plairttiffs, and |
Plaintiff could not negotiate the rates. If there were issues with customers, Defendant had
designated planners who resolved customer probleims. Thus, Defendant retained aﬂ
necessary control over its operations. (See JKH Enterprises, Inc. v. Dept. of Indusfrial Relations

(2006) 142 Cal. AppAth 1046, 1064 [“By obtaining the clients in need of the service and
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providing the workers to conduct it, JKH retained all necessary control over-the operation as a
whole.”].)

Defendant controlled the work assignments and Plaintiffs” work schedules. Plaintiffs
could refuse assignmén’cs, but would face retaliation if they did so. For example, the
dispatchers could make Plaintiffs wait IOnger for the next assignment. The dispatchers
supervised Plaintiffs’ work by keeping in contact with Plaintiffs throughout the workday to
ensure timely deliveries. The trucks had GPS mechanisms, which Defendant used to monitor
and track Plaintiffs’ location. Defendént had numerous rules that Plaintiffs had to follow.
Defendant issued rules and guidélines, enurﬁeraﬁrig policies and procedures regarding

paperwork, inspections, dispatches, hours of service, logs, accidents, safety, and driving

violations, among ofher things. (Plaintiff’s Exhibits 7 & 8.)

Significantly, Plaintiffs could not use their trucks for other companies. “A mere lessor
has no interest in restricting the lessee’s freedom to render service to another.” (Yellow Cab,
supra, 226 Caql.App.3d at p. 1298.) Imposition of such a restrictioh demonstrates a form of
control typical of emplo‘ymenf. ‘ |

Finally, Plaintiffs” duties of truck driving and transporting cargo are an integral part of
Defendant’s motor carrier business of transporting commodities. Without truck drivers,
Defendant’s business would not exist. Baéed’ on Vthe foregoing, Defendant exercised all
necessary control over Plaintiffs” work, and the statutory test of control was satisfied.

2. Additional Factors

& Distinct Occupation or Work Part of Principal’s Regular Business
Many .of the additional factors identiﬁed in Borello also support a finding of
employment. Plaintiffs were not engaged in a distinct occupation or bﬁsiness from that of
Defendant, Plaintiffs did not hold themselves out as engaged in a separate business or have
their own customers. Plaintiffs delivered goods solely for Defendant’s customers and
Plaintiffs’ work was .an‘ integral part of Defendant's regular business of transporting

commodities. Indeed, Plaintiffs’ work is the basis for Defendant's business. Defendant
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obtains customers who are in need of delivery services and provide the workers who conduct
the service on behalf of Defendant. Without drivers, Defendant would not be able to operate
its business.
b, Instrumentalities, Tools, and Place of Work
Defendant supplied the- primary tool neceésary for Plaintiffs’ work. Plaintiffs leased

their fruck from CIT Leasing and obtained financing from Paccar. However, Defendant

arranged the lease agreements and the financing. Defendant provided insurance, parking,

and fuel, and deducted these costs from Plaintiffs’ weekly compensation. The trucks had
Defendant’s-piacard on them, along with Defendant's MC, CA, and USDOT numbers. In
light of the fact that Defendant supplied the trucks by arranging the truck leases, this factor
weighs in Plaintiffs’ fav'or, (See Ruiz v, Affinity Logistics Corp, (9th Cir, 2014) 754 F,3d 1093,
1104 [where ”Aff&ity supplied the drivers w_i’th the major tools of the job by encouraging or
requiring that the drivers obtain the tools from them throﬁgh paid leasing arrangements”,
this factor favored employee status.].)
c. Investment in Equipment or Materials
Plaintiffs made no investment in the equipment or materials used to transport
commodities for Defendant’s customers,
d. Skill Required
Although a significant level of expertise or specia]ized skill i8 not required for the job
of truck driving, the job does require abﬂities- beyond that of a general laborer or those
possessed by a regular driver with an ordinary driver’s license. Plaintiffs’ work requires a
Claés A Commercial Driver’s License, but little .o’cher skill. Accordingly, this factor does not
favor either party.
e Workunder Principal’s Direction or without Supervision |
In the locality, personal services of a truck. driver are performed both by employees
and independent contractors, The actual task of driving is usually performed without

supervision. However, this independence from supervision is inherent in the work itself, and
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not necessarily because the work is highly specialized. (See Yellow Cab, supra, 226 Cal. App.3d |
at ‘P‘ 1299 ‘[the work “is usufﬂly done without supervision whether the arrangement was |
lessee or e_mployée, and the skill required on the job is such that it can Be done by employees
rather than specially skilled independent workmen.”].)
f | Opportunity for Profit or Loss _
Plaintiffs did not have any opportmﬁtj; for profit or loss depending on their
managerial skill. They were siﬁply paid by the number of loads they hawled. Defendant
controlled the work assignments, and Ilaintiffs performed whatever work was aslsigned to
them each day. Defendant established the rates payable to Plaintiffs. Thus, Pl;ajnﬁffs’
opportunity to earn more compensation was. enfirely dependent 01";[ what jobs Defendant
assigned and ‘how much Defendant decided to pay for the jobs, Plaintiffs’ own
entrepreneurial skills and judgment did not determine how much money- they could make.
g. Length of Time for Services and Degree of Permanence of Working Relationship
. The longer the working relationship, or if it is for an indefinite period of time, the more
likely the existence of an employment relationship. Plaintiffs worked full-time for Defendant
ami'regularly worked 10-14 hours per day, five to six days per work. Plaintiffs worked
anywhere from five to ten years for Defendant. The regularity of their work and length of
time for which Plaintiffs performed services for Defendant are indicative of a permanent
relationship that is commonly associated with employment.
b Pajment by Time or by Job
Defendant paid Pléintiffs by the job, Which is typically indicative of an independent
contractor relationship. However, “payment may be measured byrtime, by the piece, or by
successful completion of the service, instead of a fixed salary, and still constitute employee
wages if other chtors indicaté an employer-employee relationship.” (Germann v, Worke}s’
Cqmpeﬁsa%ion Appeals Board (1981) 123 Cal. App.3d 776, 787.)
i. - Parlies’ Belief

Plaintiffs entered into independent contractor agreements, FEven if the parties
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expressly agree in writing that an independent contractor relationship exists, the label that
parties place on their employment relationship “is not dispositive and will be ignored if their
actual conduct establishes a different relationship.” (Estrada, supra, 154 Cal. App.4th at p. 10.)

Further, independent contractor agreements can be and often amount to subterfuge to
avoid paying payroll and income taxes as well as workers’ compensation insurance lability.
Whether a person who provides services is paid as an independent contractor without
payroll deductions and with income reported through an IRS 1099 form, instead of a W-2
form, is irrelevant, “These are merely the legal consequences of an independent contractor
status not a means of i}roving it. An employér cannot change the status of an employee to
one of independent contractor by illegally requiring him to assume burdens which the law
imposes directly on the employer” (Toyota Motfor Sales v. Superior Court {1990) 220
Cal. App.3d 864, 877.)

The existeﬁce of a written agreement purporting to establish an independent
contractor relationship is not determinative, The Labor Commissioner and courts will Iook
behind any such agreement in order to examine the facts that characterize the parties’ actual
relationship and make their determination as to employment status based upon their analysis
of such facts and application of the appropriate law.

] Conclusion

In sum, the majority of Borello factors weigh in favor of a finding that Plaintiffs were
Defendant’s employees. Defendant retained pervasive control over the operation as a whole,
and Plaintiffs’ services were an integral part of Defendant's business. Substantial evidence
supports the finding that Plaintiffs were func’cionjlixg as employées rather than as true

independent contractors.

D.  Wages for Nonproduction Hours

~Labor Code section 226.2 requires employees who are compensated on a piece-rate
basis to be separately compensated for “other nonproductive time,” which is defined as

“time under the employer’s control, exclusive of rest and recovery periods, that is not
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dirécﬂy related to the activity being compensated on a piece-rate basis.” (Lab. Code, § 226.2.)
Plece-rate wages for production work cannot be used to satisfy the employer’s obligation to
pay for work not directly related to the production of pieces, and each hour of
nonproduction work must be separately compensated by an additional payment equal to or
exceeding the minimum wage. (Gbnzalez 0. Downtown LA Motors, LP (2013) 215 Cal. App.4th
36.)

Defendant is subject to the provisions of Industrial Welfare Commission Order No. 9-
2001 (the “Order”), which regulates wages, hours, and working conditions for the
Transportation Industry. Section 4 of the Order requires payment of at least the minimum
wage for all hours worked in the payroll period: eight dollars ($8.00) per hour, effective
through June 30, 2014; nine dollars ($9.00) per hour, effective July 1, 2014; and ten dollars
($10.00) per hour, effective January 1, 2016." Section 2(H) of the Order defines “hours
worked” as “the time during which an employee is subject to the control of an employer, and
includes all the time the employee is suffered or permitted to work, whether or not required
to do s0.”

Defendant paid Plaintiffs for all piece-rate work. At issue are the hours when they
performed non-piece-rate work, but did not receive any compensation, Plaintiffs testified
that they were not paid for time spent inspecting their trucks, waiting for assignments,
waiting at client sites, and scanning documentation required by Defendant at the end of the
day. i’laintiffs were subject to Defendant’s control during their time spent Waiﬁﬁg for
assignments and customers and performing pre- and post«shift duties, such as conducting
vehicle inspections and submitting paperwork. These tasks are not directly related to the
activity being compensated on a piece-rate basis, i.e,, the transportation of goods. Therefore,
Plaintiffs must be separately compensated for these nonproduction hours.

Plaintiff Gaitan testified that he spends an average of 15 to 30 minutes inspecting his
truck, one to two hours waiting for dispatches, two to eight hours waiting at client sites, and

two to three hours scanning paperwork at the end of the dajf, for a total of five hours of
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unpaid time each day. According to proof, Plaintiff Gaitan worked a total of 4,405 days
during the claim period; (Plaintiff's Exhibit 22.) Thus, Plaintiff Gaitan worked a total of 4,405
nonproduction hours dur'ing' the. claim period, for which he was not compensated.
Accordingly, Plaintiff Gaitan is awarded.$39,250.00_in earned, but unpaid hourly wages
for nonproduction hours worked. |

Plaintiff Avalos testified that he spends an average of 15 minutes inspecting his truck,
two or mdre hours waiting at client sites for three to four moves per day, and half an hour
scanning paperwérk at the end of the day, for a total of five hours of unpaid time each day.
According to proof, Plaintiff Avalos worked a total of 851 days during the claim period.
(Plaintiff's Exhibit 28.) Thus, Plaintiff Avalos worked a total of 4,255 nonproduction hours
during the claim pericd, for which he was not compensated. Accordingly, Plaintiff Avalos is
awarded $38,290.00 in earned, but unpaid hourly wages for nonproduction hours worked,

Plaintiff Lopéz testified that he spends an average of 15 minutes inspecting his truck,
30 minutes to an hour waiting for a dispatch, oné to five hours waiting at client sites, and an
hour to an hour and a half scanning paperw'ork at the end of the day, for a total of five hours
of unpaid time each day. According to proof, Plaintiff Lopez worked a total of 825 days
during the claim period. (Plaintiff’s Fxhibit 17.) Thus, Plaintiff Lopez worked a total of 4,125
nonproduction hours during the claim period, for which he was not ‘compensated.
Accordingly, Plaintiff Loper is awarded $36,755.00 in earned, buf unpaid hourly wages for
nonproduction hours wotrked.

Plaintiff Herrera testified that he spends an average of 15 to 30 minutes inspecting his
truck, 15 minutes t(.) an hour waiting for a dispatch, one to two hours waiting at client siteé_
for four to five moves, and 45 ndinutes to an hour and a half scanning paperwork at the end
of the day, for a total of four to five hours of unpaid time each day. According to proof,
Plaintitf Herife;fa worked a total of 865 days during the claim period. (Plaintiff's Exhibit 3.)

Thus, Plaintiff Herrera worked a total of 4,325 nonproduction hours during the claim period,
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for which he was not compensated. Accordingly, Plaintiff Herrera is awarded $38,055,00 in

earned, but unpaid hourly wages for nonproduction hours worked,

E. Unlawful Deductions ‘

Labor Code section 221 prohibits an employer frdm‘makmg any deductions from an
employee’e wages. - Labor Code section 224 provides for four excep’doﬁs that allow an
employer to make deductions from an employee’s wages:

1. Deductions authofized by state or federal law;

2 Deductions expressly authorized in writing by the employee to cover
insurance premiums, hospital or medical dues;

3. Deductions not amounting to a rebate ‘or deduction from the standard
wage arrived at by collective bargammg or pursuant to wage agreement
or statute; and

4. Deductions to cover health and welfare or pension plan contributions that-
are expressly authorized by a collective bargaining or wage agreement.

(Lab. Code, § 224.) -

Defendant made weekly deductions from Plaintiffs’ settlements for various truck
related costs and business expenses incurred for Defendant’s benefit. These deductions do
not fall within the narrow parameters of lawful deductions as cutlined in Labor Code section
224. Further, Labor Code section 2802 prohiEits employers from passing on the expenses
related to their business to employees. Thus, Defendant must retmburse Plaintiffs for these
business expenses that were deducted from Plaintiffs’ wages.

According to proof, Defendant deducted  $86,208.87 from  Plaintiff Gaitan's |
compensation during the relevant claim period from January 26, 2013 through December 20,
2016 for fuel, licenses, lease, and &surance. (Pl_aintiff"s Exhibit 22.) Specifically, deductions
amounted to $7,682.52 i 2014, $40,968.81 in 2015, and $37,557.54 in 2016 for a subtotal of
$86;208.87, minus $25,792.98 in fuel surcharge and $7,705.00 in clean truck incentives‘ paid by
Defendant dm:izig the claim period, for a total of $52,710.89. Accordingly, the evidence
supports an award of $52,710.89 to Plaintiff Gaitan for unlawfully deducted wages,

According to proof, Defendant deducted $86,968.77 fren;t Plaintiff Awvalos’s
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compensation during the relevant claim period from January 26, 2013 to March 2015 for fuel,
licenses, lease, and insurance, (Plaintiff's Exhibit 28.) Specifically, deductions amounted to

$49,082.75 in 2013, $30,202.41 in 2014, and $7,683.61 in 2015 for a subtotal of $86,968.77, minus

11$35,829.89 in fuel surcharge paid by Defendant during the claim period, for a total -of

$51,138.88. Accordingly, the evidence sﬁpports an award of $51,138,88 to Plaintiff Avalos
for unlawfully deducted wages.

According to proof, Defendant deducted $142.691.98 from Plaintiff Lopez’s
compensation during ﬂﬂe relevant claim period from }aﬁuary 26, 2013 to December 20, 2d16
for fuel, licenses, lease, and insurance. (Plaintiffs Exhibit 17.)  Specifically, deductions
amounted to $40,291.51 in 2013, $35,822.43 in 2014, $27,082.00 in 2015, and $39,496.04 in 2016
for a subtotal of $142,691.98, minus $39,567.58 in fuel surcharge and $7,470.00 in clean truck |
incentives pald by Defendant during the claim period, for a total of $95,654.40. Accordingly,

the evidence Suﬁporfzs an award of $95,654.40 to Plaintiff Lopez for unlawfully deducted

wages.
According to proof, Defendant deducted $183,309.11 from Plaintiff ]E"Ierrefa’s
compensaﬁon during the relevant claim period from March 3, 2013 through December 20,
2016 for fuel, licenées, lease, and insurance, (Plaintiff’s Exhibit 3.) Specifically, déductions
amotnted to $47,595.17 in 2013, $51,200.93 in 2014, $48,797.99 in 2015, and $35,715.02 in 2016
for.a subtotal of $183,309.11, minus $75,971.93 in fuel surcharge and $7,290.00 in clean truck
incentives paid by Defendant during the claim period, for a total of $100,047.18.
Accordingly, the evidence suppotts ah award of $100,047.18 to Plaintiff Herrera for
unlawfully deducted wages. | |
E, Expenses
Labor Code section 2802(a) provides:

An employer shall indemnify his or her employee for all necessary expenditures
or losses incurred by the employee in direct consequence of the discharge of his
or her duties, or of his or her obedience to the directions of the employer, even
though unlawful, unless the employee, at the time of cbeying the directions,
believed them to be unlawful. | :
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Plaintiff Herrera incurred out-of-pocket business expenses for fuel, maintenance, road
tax, and tires in direct consequence of the discharge of his duties while employed by
Defendant. As such, Plaintiff Herrera is entitled to reimbursement from Defendant for these

out-of-pocket expenses. A detailed review of the receipts submitted into evidence show

|| Plaintiff Herrera’s fuel expenses during the claim Period totaled $2,190.03 in 2013, $8,453.49

in 2014, $150.00 in 2015, and $1,231.42 in 2016 for a total of $12,024.94. (Plaintiff’'s Exhibit 9.)

1| Receipts for purchases related to the repair of Plaintiff’s truck were sybmitted into evidence

as well. Récéipts relevant to the claim period show purchases in the amounts of $688.56 in
2013, $4,015.14 in 2014, and. $4,228.19 in 2016, for a total of $8,931.89, (Plaintiff Exhibit 9.)

Therefore, Plaintiff Hetrera is awarded a total of $20,956.83 for out-of-pbcket
business expenses incurred during the claim period,

G. Meal Period Premiums

Section 11 of the Order provides:

(A) No employer shall employ any person for a work period of more than five (5)
hours without a meal period of not less than 30 minutes, except that when a
work period of not more than six (6) hours will complete the day’s work the meal
period may be waived by mutual consent of the employer and the employee,

(B) An employer may not employ an employee for a work period of more than
ten (10) hours per day without providing the employee with a second meal
period of not less than 30 minutes, except that if the total hours worked is no
more than 12 hours, the second meal period may be waived by mutual consent of
the employer and the employee only if the first meal period was not waived.

(C) Unless the employee is relieved of all duty during a 30 minute meal period,
the meal period shall be considered an “on duty” meal period and counted as
time worked, An “on duty” meal period shall be permitted only when the nature
of the work prevents an employee from being relieved of all duty and when by
written agreement between the parties an on-the-job paid meal period is agreed
to. The written agreement shall state that the employee may, in writing, revoke
the agreement at any time.

(D) If an employér fails to provide an employee a meal period in accordance with
the applicable provisions of this order, the employer shall pay the employee one
(1) hour of pay at the employee’s regular rate of compensation for each workday
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that the meal period is not provided,

" As the California Supreme Court held in Brinker v. Superior Court (2012) 53 Cal.4th
1004, an employer must provide a meal period to its employees, but need not ensure that
each employee takes his meal periods. “The employer satisfies this obligation if it relieves its
employees of all duty, relinquishes control over their activities and permits a reasonable
opportunity to take an uninterrupted 30-minute break, and does not impede or discourage
them from doing s0.” (Id. at p. 1040.) “The employer is not obligated to police meal breaks
and ensure no work thereafter is performed.” | (Iid) However, an employer may not
undermine a formal policy of providing meal breaks by pressuring employees to perform
their duties in ways that omit breaks. (Ibid.)

Section 7(A)(3) of the Order further requires an employer to maintain “[t]ime records
showing when the employee begins and ends each work period. Meal periods, split shift
intervals and total daily hours worked shall also be recorded.” When an employer fails to
fulfill its statutory obligation to keep time records, testimony of the affected employee is
sufficient to establish the amount of hours worked even though the result may be only
approximate, (Hernandez v, Mendoza (1988) 199 Cal.App.3d 721, 727)) “If an employer’s
records show no meal period for a given shift over five hours, a rebuttable presumption
arises that the employee was not relieved of duty and no meal period was provided.” |
(Brinker v. Superior Court (2012) 53 Cal 4th 1004, 1053 [concurring opinion].)

Here, Plaintiffs testified that they were unable to take uninterrupted meal periods of at
least 30 minutes. Although Defendant did not instruct Plaintiffs not to take a meal break,
Plaintiffs testified that they felt pressured by fhe dispatchers to keep working and not take an
uninterrupted meal period. Whén assigned a load, Plaintiffs are usually provided with just
enough time to arrive at the destination. Once they arrive at the client site, Plaintiffs must
wait by their trucks for the client to load or unload the containers. When waiting for loads,
Plaintiffs have to place their names on a list and remain in front of the dispatchers to be

present when called. Thus, Plaintiffs did not have an opportunity to take uninterrupted meal
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breaks relieved of all duty.

Defendant failed to. attend the hearing and submit any time records or other evidence
demonstrating Plaﬁitiffs took their meal periods, Thus, there is no evidence before the Labor
Commissioner from Defendant to rebut Plaintiffs’ testimonies that they were unable to take
meal breaks every day of their employment.

Accordingly, Plaintiffs are awarded meal period premium pay for their missed meal
periods during their respective claim periods. The meal period premium pay is calculated by
multiplying the total number of days worked by the respective hourly rate of each Plaintiff.
The hourly rate is calculated by dividing the total gross earnings during the claim period by
the total number of days worked to obtain the daily rate. The daily rate is then divided by
the average nuumber of hours worked per day to arrive at the hourly rate.

According to proof, Defendant failed to provide Plaintiff Gaitan a bonafied meal
period for 881 days at an average hourly piece rate of $29.08 during the claim period (tota!
gross earnings of $294,590.92 divided by 10,131.50 hours equals $29.08). As such, Plaintiff
Gaitan is awarded a total of $25,619.48 for meal period premium pay.

According to Proof, Defendant failed to provide Plaintiff Avalos a bonafied meal
period for 851 daysat a varying piece rate during the claim period. As such, Plaintiff Avalos
is awarded a total of $19,483.80 for meal period premium pay.

According to Proof, Defendant failed to provide Plaintiff Lopez a bonafied meal
period for 825 days at an average hourly piece rate of $24.23 dufing the claim period (total
gross earnings of $279,912.19 divided by 11,550 hours equals $24.23). As such, Plaintiff is
awarded a total of $19,989.75 for meal period premium pay.

According to proof, Defendant failed to provide Plaintiff Herrera a bonafied meal
period for 865 days at the hourly piece rate of $42.64 during the claim period (total grosé
earnings of $405,705.45 divided by 9,515 hours equals $42.64). As such, Plaintiff Herrera is

awarded a total of $36,883.60 for meal period premium pay.
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H. Rest Period Premiums -

Section 12 of the Order provides:

(A)- Bvery employer shall authorize and permit all employees to take rest
periods, which insofar as practicable shall be in the middle of each work period,
The authorized rest period time shall be based on the total hours worked daily at
the rate of ten (10) minutes net rest time per four (4) hours or major fraction
thereof. However, a rest period need not be authorized for employees whose
total daily work time is less than three and one- half (3%2) hours. Authorized rest
period time shall be counted as hours worked for which there shall be no
deduction from wages. ‘

(B) If an employer fails to provide an employee a rest period in accordance with
the applicable provisions of this order, the employer shall pay the employee one
(1) hour of pay at the employee’s regular rate of compensation for each workday
that the rest period is not provided. A

The employer’s obligation under Section 12 of the Order is to “authorize and permit
all employees to take rest periods.” “Authorize” means that employers have some
affirmative obligation to advise employees of the right to take rest periods in accordance with

the provisions of Section 12. “Permit” means that employers must allow employees to take

| the rest periods to which they ate entitled, and cannot deny permission to an employee or

make it impossible for an employee to exercise this right,

Plaintiffs testified that Defendant did not have a rest period policy and that they wete

| unable to take 10-minute rest breaks because they had to attend to their trucks at all times.

There was no -evidence béfore the Labor Commissioner demonstrating that defendant
authorized and permitted rest breaks.

Accordingly, Plaintiffs are awarded rest period premium pay for their missed rest
périods during their respective claim periods. The rest period premium is calculated by
multiplying the total number of days worked by the respective hourly rate of each Plaintiff:
The hourly rate is calculated by dividing the total gross earnings during the claim perio& by
the total days worked to obtain the daily rate, The daily rate is then divided by the average

number of hours worked per day to arrive at the hourly rate.
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According to proof, Defendant failed to provide Plaintiff Gaitan a rest period for 881
days at the hourly rate of $29.08 during the claim period (total earnings during claim period
of $294,590.92 divided by 10,131.50 hours equals $29'.08).v . As such, Plaintiff | Gaitan is
awarded a fotal of $25,619.48 for rest period premium pay.

According to Proof, Defendant failed to prowde Plaintiff Avalos a paid rest period for
851 days at a varying piece rate during the claim period. As such, Plaintiff Avalos is

{tawarded a total of $19,483.80 for rest petiod premium pay.

According to proof, Defendant failed to provide Plaintiff Lopez a paid rest period for
825 days at an average hourly piece rate of $24.23 during the claim period (total gross
earnings of $279,912.19 divided by 11550 hours equals $24.23). As such, Plaintiff Lopez is
awarded a total of $19,989.75 for rest period premium pay.

Accotding to Froof, Defendant failed to provide Plaintiff Herrera a paid rest period for
865 days at the houﬂy plece rate of $42.64 during the claim period (total eai‘nmgs during
claim périod of $405,705.45 divided by 9515 hours equals $42.64). As such, .Plaintiff Herrera -
is awarded a total of $36,883.60 for rest period premium pay. |
L Wages for Rest Periods Taken During Hours Worked Earning Piece-Rate Wages

In Bluford 0. Safeway Stores, Inc. {(2013) 216 Cal.App.4th 864, the court held that the
piéce-rate wages paid by the employer for piece-rate work cannot be used to satisfy the
employer’g obligation to compensate the employee for the time spent taking a rest period.
Bluford establishes that, sinée piece-rate wages cover only actual piece-rate work, ;che time
spent {akmg a rest period must be separately compensated by an additional payment that
compensates the employee at the applicable rate of pay.

Plaintiffs testified that they did not take rest periods and seék rest period premiums
for missed rest periods. As no time was spent taking a rest period, no wages can be owed for
tirne spént taking a rest period. Accordjhgly, Plaintiffs take nothing on their claim for wages

for rest periods taken during hours worked earning a plece rate,
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J. Liquidated Damages

Section 4 of the Order requirés payment of at least the minimum. wage for all hours
worked.in the payroll period: eight dollars (38.00) per hour, effective through June 30, 2014;
nine dollars ($9.00) per hour, effective July 1, 2014; and ten dollars ($10.00) per hour, effective

January 1, 2016.
Labor Code section 1194.2(a) states:

In any action under Section 98, 1193.6, 1194, or 1197.1 to recover wages because
of the payment of a wage less than the minimum wage fixed by an order of the
commission or by statute, an employee shall be entitled to recover liquidated
damages in an amount equal to the wages unlawfully unpaid and interest
thereon. Nothing in this subdivision shall be construed to authorize the recovery
of liquidated damages for failure to pay overtime compensation,

Plaintiff Gaitan was not paid for a total of 4,405 nonproduction hours worked,

|| Pursuant to Labor Code section 1194.2, Plaintiff Gaitan is entitled to liquidated damages

for failure to pay at least thé minimuwm wage for 4,405 hours, for a total of $39,250.00,
Plaintiff Avalos was not paid for a tofal of 4,255 nonproduction hours worked.,
Pursuant to Labor Code section 1194.2, Plaintiff Avalos is entitled to liquidated damages
for failure to pay at least the minimum wage for 4,255 hours, for a total of $38,290.00,
Plaintiff Lopez was not paid for a total of 4,125 nonproduction hours worked.
Pursuant to Labor Code section 1194.2, Plaintiff Lopez is entitled to quuidated damages
for failure to pay at least the minimum wage for 4,125 hours, for a total of $36,755.00.
Plaintiff Herrera was not paid for a total of 4,325 nonproduction hours worked.
Pursuant to Labor Code section 1194.2, Plaintiff Herrera is entitled to liquidated damages
for failure to pay at least the minimum wage for 4,325 hours, for a total of $38,055.00.
K. Interest
Pursuant to Labor Code section 98.1, all awards graﬁted pursuant to a hearing shall
accrue interest on all due and unpaid wages. Further, Labor Code section 1194.2 requires
that interest be awarded on any liquidated damages.

Plaintiff Gaitan is entitled to recover $188,198.27 in interest accrued to date on the
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amount due.

Plaintiff- Avalos is entitled to recover $5,251.77 in interest accrued to date on the

amount due,

Plaintiff Lopez is entitled to recover $6,589.47 in interest accrued td date on the

amount due.

Plaintiff Herrera is entitled to recover $8,534.62 in interest accrued to date on the

amount due.

I. Waiting Time Penalties

Laborr Code section 201 requires that if an employee is discharged, all earned ‘Wages

are due imrﬁediately upon termination. Labor Code section 202 requires that if an employee

quits without providing af least 72 hours” notice of his resignation, all eamed' wages are due
within 72 hours of his resignation. Labor Code section 203 provides that if an employer
willfully fails to pay any earned wages of an employee in accordance with Labor Code'
sections 201 and 202, the wages of such employee shall continue as a penélty from the due
date thereof at the same rate until paid, up to 30 days. As of the date of the hearing, Plaintiffs
remained employed by Defendant. Accordjngly, Plaintiffs are not entitled to waiting time
penalties.

M. AHtorney’s Fees

Plaintiffs Gaitan and Avalos essert claims for attorney’s fees, Lébor Code section
2802{c) authorizes the recovery attorney’s fees incurred by an employee in connection with a
claim for reimbursable business expenses. Plaintiffs Gaitan and Avalos did not bring claims
for refmbursable business expenses and therefore are not entitled to recover attorney’s fees,

Accordingly, Plaintiffs Gaitan and Avalos take nothing on their claims for attorney’s fees,
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CONCLUSION

In regards to Plaintiff Napoleon Gaitan |
State Case Number 05-66467 KR

For all of the reasons set forth above, IT IS. HEREBY ORDERED that Defendant XPO

Cartage, Ine. shall pay Plaintiff Napoleon Gaitan a total of $188,198.27, as follows:

1.

2
3
4,
5
6

$91,960.89 for wages (with lawful deductions);

$39,250.00 in liquidated damages pursuant to Labor Code section 1194.2;
$25,619.48 in meal period premiums;

$25,619.48 in rest period premiums;

$0.00 for wages for rest periods taken diring hours worked earning a piece rate; |
$5,748.42 in interest pursuant to Labor Code sections 98(c), 1194.2 and/or
2802(b);

$0.00 in waiting time penalties pursuaht to Labor -Code section 203; and

$0.00 in attorney’s fees.

In regards to Plaintiff Domingo Avalos
State Case Number 05-66468 KR

For all of the reasons set forth above, IT IS HEREBY ORDERED tha{ Defendant XPO

Cartage, Inc. shall pay Plaintiff Domingo Avalos a total of $171,938.25, as follows:

1.

2
3
4.
5
6

$89,478.88 for wages (with lawful deductions);
$38,290.00 in liquidated damages pursuant to Labor Code section 1194.2;

$19,483.80 in meal period premiums;

$19,483.80 in rest period premiums;

$0.00 for wages for rest periods taken during hours worked earning a piece rate;
$5,251.77 in interest pursuant to Labor Code sections 98(c), 1194.2 and/or
2802(by;

$0.00 in waitiﬁg time penalties pursuant to Labor Code section 203; and

» $0.00 in attorney’s fees.

Page 31




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

In regards to Plaintiff Jose A, Lopez
State Case Number 05-66595 KR

For all of the reasons set forth above,. IT IS HEREBY ORDERED that Defendant XFPO

Cartage, Inc. shall pay Plaintiff Jose A. Lopez a total of $215,733.37, as follows:
1. $132,409.40 for wages (with lawful deductions);
2 $36,755.00 in liquidated damages pursuant to Labor Code section 1194.2;
3 $19,989.75 in meal period premiums; '
4,' $19,989.75 in rest period premiums;
5 $0.00 for wages for rest periods taken during hour worked ea;fning a piecé rate;
6 $6,589.47 in interest pursuént to Labor Code sections 98(c), 1194.2 and/or
2802(b); and

7. $0,00 in waiting time penalties pursuant to Labor Code section 203,

In regards to Plaintiff Jose Herrera
State Case Number 05-66694 KR

For all of the reasons set forth above, IT IS HEREBY ORDERED that Defendant XPO

Cartage, Inc. shall pay Plaintiff Jose Herrera total of $279,415.83, as follows:
1. $138,102.18 for wages (with lawful deductions);
$38,055.00 in liquidated damages pursuant to Labor Code section 1194.2;

" $20,956.83 for reimbursable business expenses;

$36,883.60 in rest period premiums;

2

3

4. $36,883.60 in meal period premiums;

5

6 $0.00 for wages for rest periods taken during hours worked earning a piece rate;
7

$8,534.62 in interest pursuant to Labor Code sections 98(c), 11942 and/or

2802(b); and
8. $0.00 in waiting time penalties pursuant to Labor Code section 203,
Dated: April 14,2017 (/MCQ/VVV @Lf_)
' Nami‘E-Chun
Hearing Officer
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LABOR COMMISSIONER, STATE OF CALIFORNIA
Department of Industrial Relations '

Division of Labor Standards Enforcement

300 Oceangate, Suite 302

Long Beach, CA 90302

Tel: (562) 590-5048 Fax: (562) 499-6467

Plaintiff.  NAPOLEON GAITAN

Defendants XPO CARTAGE, INC,, A DELAWARE CORPORATION
DBA XPO Logistics '

State Case Number
05 - 66467 KR

NOTICE OF PAYMENT DUE

You have been served a copy of the Labor Commissioner’s Order, Decision or Award,
?

If the full amount of the sums set forth in the Order, Decision or Award is received by this office
within ten (10 ) days of the date the Order, Decision or Award was served upon you, no
judgment will be entered in this matter,

Payment must be made by certified check, cashier’s check or money order (no other tender will be
accepted) made payable to the Plaintiff named in the Order, Decision or Award, and addressed to the
Office of the Labor Commissioner at the address shown above.

DATED: April 14,2017

DLSE 550 (Rev. 1/11)

/@m@fs—

4
Karen Ramos Deputy Labor Commissioner
562-590-5459

NOTICE OF PAYMENT DUE

I.C, %8




LABOR COMMISSIONER, STATE OF CALIFORNIA-
Department of Industrial Relations

Division of Labor Standards Enforeement

300 Oceangate, Suite 302

Long Beach, CA 20802

Tel: {(562) 590-5048 Fax: (562) 499-6467

Phintilli  DOMINGO AVALOS

Defendant: XPO CARTAGE, INC., A DELAWARE CORPORATION
DBA XPO Logistics

State Case Number
05 - 66468 KR

NOTICE OF PAYMENT DUE

You have been served a copy of the Labor Commissioner’s Order, Decision or Award.

If the full amount of the sums set forth in the Order, Decision or Award is received by this office
within ten (10 ) days of the date the Order, Decision or Award was served upon you, no
judgment will be entered in this matter,

Payment raust be made by certified check, cashier’s check or money order (no other tender will be
accepted) made payable to the Plaintiff named in the Order, Decision or Award, and addressed to the
. Office of the Labor Commissicner at the address shown above.

DATED: April 14, 2017

DLSE 330 (Rev. V1 1)

W
Karen Ramos Deputy Labor Commissioner
562-590-5459

NOTICE OF PAYMENT DUE

L.C.98




LABOR COMMISSIONER, STATE OF CALIFORNIA
Department of Industrial Relations

Division of Labor Standards Enforcement

300 Qceangate, Suite 302

Long Beach, CA 90802

Tel: (562)590-5048 TFax: (562) 499-6467

Plaintiff JGS@ A' LQpGZ

Defendant; XPO CARTAGE, INC,, A DELAWARE CORPORATION |
DBA XPO Logistics

State Case Number

05 - 66595 KR

NOTICE OF PAYMENT DUE

You have been served a copy of the Labor Commissioner’s Order, Decision or Award,

If the full amount of the sums set forth in the Order, Decision or Award is received by this office
within ten (10 ) days of the date the Order, Decision or Award was served upon you, no
judgment will be entered in this matter, -

Payment must be made by certified check, cashier’s check or money order (no other tender will be
accepted) made payable to the Plaintiff named in the Order, Decision or Award, and addressed to the
Office of the Labor Commissioner at the address shown above,

DATED: April 14, 2017

DL.SE 330 {Rev. I/11})

/%_Agﬂizﬁd
Karen Ramos Deputy Labor Commissioner
 562-590-5459

" NOTICE OF PAYMENT DUE

L.C. 98




LARBOR COMMISSIONER, STATE OF CALIFORNIA .
|Department of Industrial Relations

Drivision of Labor Standards Enforcement

300 Oceangate, Suite 302

Long Beach, CA %0802 -

Tel; (562) 590-5048 Fax: (562) 499-6467

Plaintiff: Jose Herrera

Defendant: XPO CARTAGE, INC,, A DELAWARE CORPORATION
DBA XPO Logistics | -

State Case Number
05 - 66694 KR

NOTICE OF PAYMENT DUE

You have been served a copy of the Labor Commissioner’s Order, Decision or Award.

If the full amount of the sums set forth in the Order, Decision or Award is received by this office
* within ten (10 ) days of the date the Order, Decision or Award was served upon you, no
judgment will be entered in this matier,

Payment must be made by certified check, eashier’s check or money order (ro other tender will be
accepted) made payable to the Plaintiff named in the Order, Decision or Award, and addressed to the
Office of the Labor Commissioner at the address shown above,

DATED: April 14,2017

DLSE 550 (Rev. 1/11)

Seorant Fsimma
Karen Ramos Deputy Labor Commissioner
562-590-5459

NOTICE OF PAYMENT DUE

L.C. 98




