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POLICY STATEMENT
March 2016

Policy Statement (§26.1, §26.23)

Long Beach Transit (LBT) has established a Disadvantaged Business Enterprise (DBE) program
in accordance with regulations of the U.S. Department of Transportation (DOT), 49 Code of
Federal Regulations (CFR) Part 26. LBT has received federal financial assistance from the
Department of Transportation, and as a condition of receiving this assistance, LBT has signed an
assurance that it will comply with 49 CFR Part 26.

It is the policy of LBT to ensure that DBEs, as defined in Part 26, have an equal opportunityto
receive and participate in DOT-assisted contracts. It is also its policy:

1. To ensure nondiscrimination in the award and administration of DOT-assisted contracts:

2. To create a level playing field on which DBEs can compete fairly for DOT-assisted

contracts:

To ensure that the DBE program is natrrowly tailored in accordance with applicable law;

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are
permitted to participate as DBEs:

5. To help remove barriers to the participation of DBEs in DOT-assisted confracts;

0. To assist the development of firms that can compete successfully in the marketplace
outside the DBE program.

(S

LBT’s DBE Liaison Officer is responsible for implementing ail aspects of the DBE program.
Implementation of the DBE program is accorded the same priority as compliance with all other
legal obligations incurred by LBT in its financial assistance agreements with the DOT.

LBT has disseminated this policy statement to its Board of Directors and all of the departments of
its organization. LBT has distributed this statement to DBE and non-DBE business communities
that perform work for LBT on DOT-assisted contracts. Distribution of this policy statement is
publicly displayed on our organization’s website, procurement contracting documents, and
annual written notification to all vendors via U.S. Mail and/or email.

Preside;n and Chief Executive Officer Date

Board Adopted:
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Objectives (§26.1, §26.23)

Long Beach Transit (LBT) ensures that DBEs defined in 49 CFR Part 26 have an equal
opportunityto receive and participate in DOT-assisted contracts. Tt is also itspolicy:

1. To ensure nondiscrimination in the award and administration of DOT-assisted contracts;

2. To create a level playing field on which DBEs can compete fairly for DOT-assisted

contracts;

To ensure that the DBE program is narrowly tailored in accordance with applicable law;

4. To ensure that only firms that fully meet 46 CFR Part 26 eligibility standards are
permitted to participate as DBEs;

(S

5. To help remove barriers to the participation of DBEs in DOT-assisted contracts;
6. To assist the development of firms that can compete successfully in the marketplace
outside the DBE program.
Applicability (§26.3)

LBT is the recipient of federal financial assistance under 49 U.S.C. Chapter 53.
Definitions (§26.5)

LBT will adopt the definitions contained in 49 CFR Section 26.5 for this program. 49 CFR
Section 26.5 Definitions are outlined in Atfachment 2.

Non-Discrimination Requirements (§26.7)

LBT will never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any
contract covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin.

In administering its DBE program, LBT will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the cffect of defeating or
substantially impairing accomplishment of the objectives of the DBE program with respect to
individuals of a particular race, color, sex, or national origin.

Record-Keeping Requirements (§26.11)

Uniform Report of DBE Awards or Commitments and Payments

LBT will report DBE participation to the Federal Transit Administration (FTA) using the
Uniform Report of DBE Awards or Commitments and Payments, found in Appendix B to the
DBE regulation.
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Bidders List

LBT will create a bidders list, consisting of information about all DBE and non-DBE firms that
bid or quote on DOT-assisted contracts. The purpose of this requirement is to allow use of the
bidders list approach to calculating overall goals. The bidders list will include the name, address,
DBE/non-DBE status, age of firms, and annual gross receipts of firms.

LBT will collect this information in the following ways:

1. A contract clause requiring prime bidders to report the names/addresses, and possibly
other information, of all firms who quote to them on subcontracts;

2. An LBT-directed survey of a statistically sound sample of firms on a name/address list to
get age of firm/size information;

3. A notice in all solicitations, and otherwise widely disseminated documents, requesting
firms quoting on subcontracts to report information directly to LBT.

Assurances (§26.13)

LBT has signed the following assurances, applicable to all DOT-assisted contracts and their
administration:

Federal Financial Assistance Agreement Assurance

Long Beach Transit shall not discriminate on the basis of race, color, national origin, or
sex in the award and performance of any DOT assisted contract or in the administration
of its DBE Program or the requirements of 49 CFR Part 26. The recipient shall take all
necessary and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the
award and administration of DOT-assisted contracts. The recipient’s DBE Program, as
required by 49 CFR Part 26 and as approved by DOT, is incorporated by reference in this
agreement. Implementation of this program is a legal obligation and failure to carry out
its terms shall be treated as a violation of this agreement. Upon notification to Long
Beach Transit of its failure to carry out its approved program, the Department may
impose sanction as provided for under Part 26, and may, in appropriate cases, refer the
matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies
Act 0f 1986 (31 U.S.C. 3801 et seq.).

This language will appear in financial assistance agreements with subrecipients.

Contract Assurance

LBT will ensure that the following clause is placed in every DOT-assisted contract and
subcontract:

The contractor, subrecipient, or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this contract. The contractor shall
carty out applicable requirements of 49 CFR Part 26 in the award and administration of
DOT-assisted contracts. Failure by the contractor to carry out these requirements is a
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material breach of this contract, which may result in the termination of this contract or
such other remedy as the recipient deems appropriate.

DBE Program Update (§26.21)

Since LBT has received a grant of $250,000 or more in FTA planning capital, and/or operating
assistance in a federal fiscal year, LBT will continue to carry out this program until all funds
from DOT financial assistance have been expended. LBT will provide to DOT updates
representing significant changes in the program.

DBE Liaison Officer (§26.25)
LBT designated LBT s DBE Liaison Officer may be contacted at:

DBE Liaison Officer
Long Beach Transit
1963 E. Anaheim St.
Long Beach, CA 90801-0731
(562) 591-8753 phone

In that capacity, the DBE Liaison Officer (DBELO) is responsible for implementing all aspects
of the DBE program and ensuring that LBT complies with all provision of 49 CFR Part 26. The
DBELO has direct, independent access to the President and Chief Executive Officer (CEQ),
Kenneth McDonald, concerning DBE program matters. An organization chart displaying the
DBELOQ’s position in the organization is found in Attachment 3 to this program.

The DBELO is responsible for developing, implementing and monitoring the DBE program, in
coordination with other appropriate officials. The duties and responsibilities include the
following:

1. Gathers and reports statistical data and other information as required by DOT.

2. Reviews third-party contracts and purchase requisitions for compliance with this
program.

3. Works with all departments to set overall annual goals.

4. Ensures that bid notices and requests for proposals are available to DBEs in a timely
manner.

5. Identifies contracts and procurements so that DBE goals are included in solicitations

(both race-neutral methods and contract specific goals attainment and 1dentifies ways to

improve progress.

Analyzes LBT’s progress toward attainment and identifies ways to improve progress.

Participates in pre-bid meetings.

Advises the CEO on DBE matters and achievement.

Participates in pre-bid meetings.

0. Provides DBEs with information and assistance in preparing bids, obtaining bonding and

1nsurance.
11. Plans and participates in DBE training seminars.

—ERAR
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12. Verifies DBE certifications according to the criteria set by DOT and certified through the
Uniform Certification Process (UCP) in Califomia.

13. Provides outreach to DBEs and community organizations to advise them of opportunities.

14. Maintains LBT"s updated directory on certified DBEs.

DBE Financial Institutions (§26.27)

It is the policy of LBT to investigate the full extent of services offered by financial institutions
owned and controlled by socially and economically disadvantaged individuals in the community,
to make reasonable efforts to use these institutions, and to encourage prime contractors on DOT-
assisted contract to make use of these institutions.

At this time, LBT has not identified DBE-owned financial institutions. However, LBT
encourages contractors to use the services of minority and women-owned financial institutions.
LBT will evaluate financial institutions owned and controlled by socially and economically
disadvantaged individuals, and update the list bi-annually. A listing of minority-owned bariks
from the Federal Reserve Bank can be found at:

http://www. federalreserve.goy/releases/mob/current/default. htn. LBT has identified and
provided the contact information of the minority-owned financial institutions listed in
Attachment 4.

Prompt Payment Mechanisms (§26.29)

Prompt Payvment: §26.29(a)

LBT will include the following clause in each DOT-assisted prime contract:

The prime contractor agrees to pay each subcontractor under this prime contract Jor
satisfactory performance of its contract no later than fifteen (15} days Jrom the receipt of
each payment the prime contract receives from Long Beach Transit. Any delay or
posiponement of payment from the above referenced time frame may occur only for good
cause following written approval of Long Beach Transit. This clause applies to both DBE
and non-DBE subcontracts.

Retainage: §26.29(b)

The prime contractor agrees to return retainage payments to each subcontractor within
thirty (30) days after the subcontractors work is satisfactorily completed. Any delay or
postponement of payment from the above referenced time frame may occur only for good
cause following written approval of Long Beach Transit. This clause applies to both DBE
and non-DBE subcontracts.

Monitoring and Enforcement; §26.29(d)

LBT has established the following mechanism to monitor and enforce prompt payment and
return of retainage. LBT shall place the following language in all federally funded contracts:
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The prime contractor will not be reimbursed for work performed by subcontractors
unless and until the prime contractor ensures that the subcontractors are promptly paid
for the work they have already performed.

LBT's DBELO will conduct regular project site visits to monitor and confirm DBEs assigred to
perform work on federally-funded projects. LBT's DBELO shall have final sign-off to ensure all
DBE payments and retainage 1s in fact occurring.

Directory (§26.31)

LBT maintains a directory identifying firms eligible to participate as DBEs. The directory lists
the firm’s name, address, phone number, date of the most recent certification, and the type of
work the firm has been certified to perform as a DBE. LBT will revise the DBE Directory every
fiscal quarter, which is downloaded from the California Unified Certification Program (CUCP}
Directory. LBT will make the Directory available as follows: CUCP Directory linked to LBT
website, or an electronic copy, upon written request. The CUCP DBE Directory’s link is listed in
Attachment 5 to this program document.

Overconcentration (§26.33)
LBT has not identified that overconcentration exists in the types of work that DBEs perform.
Business Development Programs (§26.35)

LBT has not established a business development program. LBT will re-evaluate the need for
such a program every two years.

Monitoring and Enforcement Mechanisms (§26.37)

LBT will take the following monitoring and enforcement mechanisms to ensure compliance with
49 CFR Part 26.

1. LBT will bring to the attention of the DOT any false, fraudulent, or dishonest conduct in
connection with the program, so that DOT can take the steps (e.g., referral to the
Department of Justice for criminal prosecution, referral to the DOT Inspector General,
action under suspension and debarment or Program Fraud and Civil Penalties rules)
provided in 26.109.

2. LBT will consider similar action under LBT’s own legal authorities, including
responsibility determinations in future contracts. Artachment 6 lists the regulation,
provisions, and contract remedies available to LBT in the events of non-compliance with
the DBE regulations by a participant in LBT’s procurement activities.

3. LBT will also provide a monitoring and enforcement mechanism to verify that work
committed to DBEs at contract award is actually performed by the DBEs. This will be
accomplished by requiring prime contractors to submit monthly Subcontracting
Performance Reports to the DBELO for utilization auditing and participation levels. This

6|Fege



will occur for each contract/project on which DBEs are participating. LBT s Monthly
Subcontractors Paid Report is provided in Appendix A of this document.

4. LBT will keep a running tally of actual payments to DBE firms for work committed to
them at the time of contract award.

Small Business Participation (§26.39)

LBT has incorporated the following non-discrimjnatory element to its DBE program, in order to
facilitate competition on DOT-assisted public works projects by small business concerns (both
DBEs and non-DBE small businesses).

LBT’s small business engagement strategies include, but are not limited to: removal of
unnecessary and unjustified bundling of contract requirements; race-neutral small business set-
asides for prime contracts below a certain value; requiring bidders on large contracts to identify
and/or provide specific subcontracts appropriate for small business participation; structuring
procurements to facilitate bids by and awards to small business consortia or joint ventures;
letting prime contract of a size that small businesses can reasonably compete for and perform;
hosting joint agency and/or vendor outreach events to build multi-agency performance capacity.

Set-Asides or Quotas (§26.43)
LBT does not use quotas in any way in the administration of this DBE program.
Overall Goals (§26.45)

In accordance with Section 26.45, LBT will submit its triennial overall DBE goal to the FTA on
August 1 of the year specified by the FTA.

LBT will also request use of project-specific DBE goals as appropriate, and/or will establish
project-specific DBE goals as directed by the FTA.

The process used by LBT to establish the overall DBE goal is a two-step process. According to
the USDOT Tips for Goal Setting (USDOT Tips), approved by the General Counsel of the
USDOT, the recipient must first determine a base figure for the relative availability of certified
DBESs and potentially certified Minority and Woman-owned Business Enterprises in the relevant
market area. Next, LBT must examine all relevant evidence to determine what adjustment, if
any, is needed to the base figure in order to arrive at an overall goal. The final adjusted figure is
the recipient’s overall goal. and represents the proportion of federal transportation funding that
the recipient is expected to allocate to DBEs during the subsequent three federal fiscal years
(FFY). Once the adjusted overall goal is determined, the process requires considering what
portion of the goal will be met by race and gender-neutral measures. If LBT purports that it can
meet its overall goal with race and gender-neutral measures, those measures must be utilized. In
contrast, if LBT determines it cannot achieve the entite overall goal using only race and gender-
neutral measures, it must establish a race and gender-conscious portion of the overall goal.
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LBT implemented a race-neutral Disadvantaged Business Enterprise (DBE) program in
accordance with directives issued by the Department of Transportation. As a result of the Ninth
Cireuit’s Western States decision, the FTA issued a Notice (guidance) (Docket No. FTA-2006-
24063) on March 23, 2006, stipulating a Notice of New Policy implementation and requests for
comments to Public Transportation Providers regarding DOT’s DBE Program.

LBT defined its local market area as the County of Los Angeles. This 1s the area in which the
substantial majority of the contractors and subcontractors with which LBT does business are
located; and the area in which LBT spends the substantial majority of its contracting dollars.

The two-step goal-setting process required by the regulations and the findings in Western States
has been used to determine the recommended overall goal for FFY 2016-2018. The two steps for
setting an overall goal are to:

1. Establish a base figure for the relative availability of DBEs: and
2. Determine the base figure adjustment, 1f nccessary

The base figure is intended to be a measurement of the current ready, willing and able DBEs as a
percentage of all businesses ready, willing and able to perform the recipient’s anticipated FTA-
assisted contracts.

Before establishing the overall goal each year, LBT will consult with the CUCP, recent disparity
studies, other transit agencies, U.S. Census data, and random DBEs to obtain information
concerning the availability of disadvantaged and non-disadvantaged businesses, the effects of
discrimination on opportunities for DBES, and LBT"s efforts to establish a level playing field for
the participation of DBEs.

Pollowing this consultation, LBT will publish a notice of the proposed overall goals, informing
the public that the proposed goal and its rational are available for inspection during normal
business hours at your principal office for 30 days following the date of the notice, and
informing the public that LBT and DOT will accept comments on the goals for 45 days from the
date of the notice.

LBT’s published Public Notice of the proposed Overall DBE Goal for FFY 2016-2018 was
advertised in a transportation industry publication and in the following local market area
publications:
Long Beach Press-Telegram
Long Beach Business Journal
Gazette Newspapers
Eastern Group Publications, Inc.
Los Angeles Sentinel
The Wave
Rafu Shimpo

Additionally, LBT uploaded the Overall DBE Goal for the FFY 201 6-2018 DOT-assisted
contracts to its website for convenient electronic access for review and commient.

Normally, LBT will issue this notice by June 1 of each year. The notice includes addresses to
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which comments may be sent and addresses (including offices and websites) where the proposal
may be reviewed.

LBT’s overall goal submission to DOT will include: the goal (including the breakout of
estimated race- neutral and race-conscious participation, as appropriate); a copy of the
methodology, worksheets, etc., used to develop the goal; a summary of information and
comments received during this public participation process and LBT’s responses; and proof of
publication of the goal in media outlets previously listed.

LBT will begin using its overall goal on October 1 of the specified year, unless LBT has received
other instructions from DOT. If LBT establishes a goal on a project basis, it will begin using its
goal by the time of the first solicitation for a DOT-assisted contract for the project. LBT s goal
will remain effective for the duration of the three-year period established and approved by the
FTA.

Goal Setting and Accountability (§26.47)

If the awards and commitments shown on LBT’s Uniform Report of Awards or Commitments
and Payments at the end of any fiscal year are less than the overall applicable to that fiscal year,
LBT will:

1. Analyze in detail the reason for the difference between the overall goal and the actual
awards/commitments;

2. Establish specific steps and milestones to correct the problems identified in the analysis;
and

3. Submit the plan to the FTA within 90 days of the end of the affected fiscal year.

LBT will require each Transit Vehicle Manufacturer (TVM), as a condition of being authorized
to bid or propose on FTA-assisted transit vehicle procurements, to certify that it has complied
with the requirements of this section. Alternatively, LBT may, at its discretion and with FTA
approval, establish project-specific goals for DBE participation in the procurement of transit
vehicles in lieu of the TVM complying with this element of the program.

Meeting Overall Goals/Contract Goals (§26.51)

LBT will meet the maximum feasible portion of its overall goal using race-neutral means of
facilitating DBE participation. In order to do so, LBT will:

¢ Submit timely solicitations, conduct pre-bid meetings/conferences, develop clearly written
plans and specifications, and delivery schedules in ways that facilitate DBEs and other small
business firms” participation.

¢ Unbundle large contracts to make them more accessible to small businesses; requiring or
encourage Scrvice Providers to subcontract portions of work that they might otherwise
perform with their own work forces.

¢ Provide information and communication on LBT contracting procedures and specific
contract opportunities.
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¢ Provide assistance through available resources to interested DBEs in obtaining bonding, lines
of credit, and/or insurance requirements.

LBT will use contract goals to meet any portion of the overall goal LBT does not project being
able to meet using race-neutral means. Contract goals are established so that, over the period to
which the overall goal applies, they will cumulatively result in meeting any portion of LBT’s
overall goal that is not projected to be met through the use of race-neutral means.

LBT will establish contract goals only on those DOT-assisted contracts that have subcontracting
possibilities. LBT needs not establish a contract goal on every such contract, and the size of
contract goals will be adapted to the circumstances of each such contract (e.g., type and location
of work, availability of DBEs to perform the particular type of work).

LBT will express its contract goals as a percentage of the federal share of a DOT-assisted
contract.

Good Faith Efforts Procedures (§26.53)

Award of Contracts with a DBE Contract Goal: §26.53(a)}

In those instances where a contract-specific DBE goal is included in a procurement/solicitation,
LBT will not award the contract to a bidder who does not either: (1) meet the contract goal with
verified, countable DBE participation; or (2) documents it has made adequate good faith efforts
to meet the DBE contract goal, even though it was unable to do so. It is the obligation of the
bidder to demonstrate it has made sufficient good faith efforts prior to submission of its bid.

Evaluation of Good Faith Efforts: §26,53(a) & (¢}

The DBELO is responsible for determining whether a bidder/offeror who has not met the
contract goal has documented sufficient good faith efforts to be regarded as responsive.

The following is a list of types of actions LBT will consider as part of the bidder’s good faith
efforts to obtain DBE participation.

A. Soliciting through all reasonable and available means (e.g., attendance at pre-bid meetings,
advertising and/or written notices) the interest of all certified DBEs who have the capability to
perform the work of the contract. The bidder must solicit this interest within sufficient time to
allow the DBES to respond to the solicitation. The bidder must determine with certainty if the

DBEs are interested by taking appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood
that the DBE goals will be achieved. This includes, where appropriate, breaking out contract
work items into economically feasible units to facilitate DBE participation, even when the prime
contractor might otherwise prefer to perform these work items with its own forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a solicitation.
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D. (1) Negotiating in good faith with interested DBEs. It is the bidder’s responsibility to make a
portion of the work available to DBE subcontractors and suppliers and to select those portions of
the work or material needs consistent with the available DBE subcontractors and suppliers, so as
to facilitate DBE participation. Evidence of such negotiation includes the names, addresses, and
telephone numbers of DBEs that were considered: a description of the information provided
regarding the plans and specifications for the work selected for subcontracting; and evidence as
to why additional agreements could not be reached for DBEs to perform the work. (2) A bidder
using good business judgment would consider a number of factors in negotiating with
subcontractors, including DBE subcontractors, and would take a firm’s price and capabilities as
well as contract goals into consideration. However, the fact that there may be some additional
costs involved in finding and using DBEs is not in itself sufficient reason for a bidder’s failure o
meet the contract DBE goal, as long as such costs are reasonable. Also, the ability or desire of a
prime contractor to perform the work of a contract with its own organization does not relieve the
bidder of the responsibility to make good faith efforts. Prime contractors are not, however,
required to accept higher quotes from DBEs if the price difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor’s standing within its industry, membership in
specific groups, organizations, or associations and political or social affiliations (for example
union vs. non-union employee status) are not legitimate causes for the rejection or non-
solicitation of bids in the contractor’s efforts to meet the project goal.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

H. Effectively using the services of available minority/women conununity erganizations;
minority/women contractors’ groups; local, state, and federal minority/women business
assistance offices; and other organizations as allowed on a case-by-case basis to provide
assistance in the recruitment and placement of DBEs,

LBT will ensure that all information is complete and accurate and adequately documents the
bidder’s/offeror’s good faith efforts before LBT commits to the performance of the contract by
the bidder/offeror. Good faith efforts forms are located in Attachment 7.

Information to be Submitted: §26.53(b)

LBT treats bidder’s/offeror’s compliance with good faith efforts requirements as a matter of
responsiveness.

Each solicitation for which a contract goa) has been established will require the bidders/offerors
to submit the following information:

I. The names and addresses of DBE firms that will participate in the contract:
2. A description of the work that each DBE will perform:
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The dollar amount of the participation of each DBE firm participating;

4. Written and signed documentation of commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal;

5. Written and signed confirmation from the DBE that it is participating int the contract as
provided in the prime contractors commitment and;

6. If the contract goal is not met, evidence of good faith efforts.

Administrative Reconsideration: §26.53(d)

Within five (5) days of being informed by LBT that a bidder/offeror is not responsive because it
has not documented sufficient good faith efforts, a bidder/offeror may request administrative
reconsideration. Bidders/offerors should make this request in writing to the following
reconsideration official:

Debra Johnson
Deputy Chief Executive Officer
Long Beach Transit
1963 E. Anaheim St., Long Beach, CA 90813
(562) 599-8501; djohnson@]btransit.com

The reconsideration official will not have played any role in the original determination that the
bidder/offeror did not document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
good faith efforts to do so. The bidder/offeror will have the opportunity to meet in person with
the reconsideration official to discuss the issue of whether it met the goal or made adequate good
faith efforts to do. LBT will send the bidder/offeror a written decision on reconsideration,
explaining the basis for finding that the bidder did or did not meet the goal or make adequate
good faith efforts to do so. The result of the reconsideration process is not administratively
appealable to the DOT.

Good Faith Efforts when a DBE ig Terminated/Reglaced on a Contract with Contract Goals:

§26.53(1)

LBT requires that prime contractors not terminate a DBE subcontractor listed on a bid/contract
with a DBE contract goal without LBT’s prior written consent. Prior written consent will only be
provided where there is “good cause” for termination of the DBE firm, as established by Section
26.53(f)(3) of the DBE regulation.

Before transmitting to LBT its request to terminate, the prime contractor must give notice in
writing to the DBE of its intent to do so. A copy of this notice must be provided to LBT prior to
consideration of the request to terminate. The DBE will then have five (5) days to respond and
advise LBT of why it objects to the proposed termination.

In those instances where “good cause” exists to terminate a DBE’s contract, LBT will require the
prime contractor to make good faith efforts to replace a DBE that is terminated, or has otherwise



failed to complete its work on a contract, with another certified DBE, to the extent needed to
meet the contract goal. LBT will require the prime contractor to notify the DBE Liaison Officer
mmmediately of the DBE’s inability or unwillingness to perform and provide reasonable
documentation.

In this situation, LBT will require the prime contractor to obtain prior approval of the substitute
DBE and to provide copies of new or amended subcontracts, or documentation of good faith
efforts.

If the contractor fails or refuses to comply in the time specified, LBT’s contracting office will
issue an order stopping all or part of payment/work until satisfactory action has been taken. If the
contractor still fails to comply, the contracting officer may issue a termination for default
proceeding,

Race-Conscious Sample Bid Specification:

The requirements of 49 CFR Part 26, Regulations of the U.S. Department of Transportation,
apply to this contract. It is the policy of Long Beach Transit to practice nondiscrimination based
on race, color, sex, or national origin in the award or performance of this contract. All Jfirms
qualifying under this solicitation are encouraged to submit bids/proposals. Award of this
contract will be conditioned upon satisfying the requirements of this bid specification. These
requirements apply to all bidders/offerors, including those who qualify as a DBE. A DBE
contract goal of _____ percent has been established for this contract. The bidder/offeror shall
make good faith efforts, as defined in Appendix A, 49 CFR Part 26 (Attachment 2}, to meet the
contract goal for DBE participation in the performance of this contract.

The bidder/offeror will be required to submit the following information: (1) the names and
addresses of DBE firms that will participate in the contract: (2) a description of the work that
each DBE firm will perform; (3) the dollar amount of the participation of each DBE firm
participating; (4) wriiten documentation of the bidder 's/offeror’s commitment to use g DBE
subcontractor whose participation it submits to meet the contract goal; (5) written confirmation
fromt the DBE that it is participating in the contract as provided in the commitment made under
(4). and (6) if the contract goal is not met, evidence of good faith efforts,

Counting DBE Participation (§26.55)

LBT will count DBE participation toward overall and contract goals as provided in 49 CFR
26.55.

SUBP

Unified Certification Programs (§26.81)

LBT 1s a member of a Unified Certification Program (UCP) administered by State of California
Unified Certification Program (CUCP).

LBT will use and count for DBE credit only those DBE firms certified by the CUCP.
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The CUCP went into effect on January 1, 2002. It is a “one-stop shopping™ certification program
that eliminates the need for a DBE or Airport Concessions Disadvantaged Business Enterprise
(ACDBE) firm to obtain certifications from multiple agencies within the State. A business
certified as a DBE or ACDBE through the CUCP is automatically accepted by all USDOT
recipients in California. The CUCP is charged with the responsibility of overseeing the
certification activities performed by various certifying agencies, and compiling and maintaining
a single statewide database of certified DBEs. The database is intended to expand the use of
DBE and ACDBE firms by maintaining complete and current information on those businesses
and the products and services they can provide to all USDOT recipients in California.

As mandated by USDOT in the DBE Program, Final Rule 49 Code of Federal Regulations
(CFR), Parts 23 and 26, all public agencies that receive USDOT federal financial assistance must
participate in a statewide unified certification program. These public agencies, commonly
referred to as “recipients” of USDOT funds, include municipalities, counties, special districts,
airports, transit agencies, and the California Department of Transportation {Caltrans).

The CUCP certifying agencies are responsible for certifying DBE firms. You only need to apply
for DBE certification at one agency. If your firm meets the General Criteria for DBE certification
as provided on the Application Package, submit your completed application, along with the
requested documentation, to one of the Certifying Agencies serving the geographical area where
your firm has its principal place of business.

For information about the certification process or to apply for certification, firms should contact
one of the following certifying agencies:

Los Angeles County Metropolitan Transportation Authority (Metro)
Diversity & Economic Opportunity Department

(213) 922-2600

www.metro.net/business

Califormia Department of Transportation (Caltrans)
(916) 324-1700 or (866) 810-6346
www.dot.ca.gov/hg/dpac

City of Los Angeles

(213) 847-2684

http://bea.lacity.org

A copy of the CUCP’s certification process and application can be found in Attachment § of this
document, and can also be found online at:

http://www.dot.ca.gov/hq/bep/business_forms.htm
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SUBPART F - COMPLIANCE AND ENFORCEMENT

Information, Confidentiality, Cooperation (§26.109)

LBT will safeguard from disclosure to third parties information that may reasonably be regarded
as confidential business information, consistent with federal, state and local law.

Notwithstanding any contrary provisions of state or local law, LBT will not release personai
financial information submitted in response to the personal net worth requirement to a third party

(other than DOT) without the written consent of the submitter.

Monitoring Pavments to DBEs

LBT will require prime contractors to maintain records and documents of payments to DBEs for
three years following the performance of the contract. These records will be made available for
inspection upon request by any authorized representative of LBT or DOT. This reporting
requirement also extends to any certified DBE subcontractor.

LBT will perform interim audits of contract payments to DBEs. The audit will review payments
to DBE subcontractors to ensure that the actual amount paid to DBE subcontractors equals or
exceeds the dollar amounts stated in the schedule of DBE participation.

ATTACHMENTS

Attachment 1:  LBT Board Resolution Adopting DBE Program
Attachment 2: Definitions

Attachment 3:  Organizational Chart

Attachment 4:  Minority Owned Financial Institutions

Aftachment 5:  CUCP DBE Directory

Attachment 6:  Monitoring and Enforcement Mechanisms/Legal Remedies
Attachment 7. Good Faith Efforts Forms

Attachment 8: Certification Forms

Attachment 9:  DBE Regulation, 49 CFR Part 26

Appendix A: LBT Summary of DBE — Monthly Subcontractors Paid Report
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LBT Board Resolution Adopting DBE Program
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ATTACHMENT 2

DEFINITIONS

§ 26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA) regulations,
13 CFR Part 121.
(1) Except as otherwise provided in 13 CFR Part 121, concerns are affiliates of each other
when, either directly or indirectly:
(1) One concern controls or has the power to control the other: or
(i) A third party or parties controls or has the power to control both; or
(iii) An identity of interest between or among parties exists such that affiliation may be
found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors,
including common ownership, common management, and contractual relationships. Affiliates must be
considered together in determining whether a concern meets small business size criteria and the statutory
cap on the participation of firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more Alaskan
Indian (including Tsimshian Indians not enrolled in the Metlakatla Indian Community), Eskimo, or Aleut
blood, or a combination of those bloodlines. The term includes, in the absence of proof of a minimum
blood quantum, any citizen whom a Native village or Native group regards as an Alaska Native if their
father or mother is regarded as an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban
Corporation, or Group Corporation organized under the laws of the State of Alaska in accordance with the
Alaska Native Claims Settiement Act, as amended (43 U.S.C. 1601, et seq.).

Compliance means that a recipient has correctly implemented the requirements of this part.

Contract means a legally binding relationship obligating a seller to furnish supplies or services (including,
but not limited to, construction and professional services) and the buyer to pay for them. For purposes of
this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-assisted
highway, transit, or airport program.

Department or DOT means the U.S. Department of Transportation, including the Office of the Secretary,
the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal
Aviation Administration (FAA),

Disadvantaged Business Enterprise or DBE means a for-profit small business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by
one or more such individuals; and

(2) Whose management and daily business operations are controlied by one or more of the socially
and economically disadvantaged individuals who own it.

[l



DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded in
whole or in part with DOT financial assistance. including letters of credit or loan guarantees. except a
contract solely for the purchase of land.

DOT/SBA Memorandum of Understanding or MOU, refers to the agreement signed on November 23,
1999, between the Department of Transportation (DOT) and the Small Business Administration (SBA)
streamlining certification procedures for participation in SBA’s 8(a) Business Development (8(a) BD} and
Small Disadvantaged Business (SDB) programs, and DOT’s Disadvantaged Business Enterprise (DBE)
program for small and disadvantaged businesses.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by their
scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program
requirement.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandmother, grandfather, grandson, granddaughter, mother-in-law or father-in-law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians,
including any ANC, which is recognized as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians, or is recognized as such by the State in which
the tribe, band, nation, group, or community resides. See definition of “tribally-owned concern™ in this
section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single, for-
profit business enterprise, for which the parties combine their property, capital, efforts, skills and
knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of the
contract and whose share in the capital contribution, control, management, risks, and profits of the joint
venture are commensurate with its ownership interest.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area which
now comprises the State of Hawaii,

Native Hawaiian Organization means any community service organization serving Native Hawaiians in
the State of Hawaii which is a not-for-profit organization chartered by the State of Hawati, is controlled
by Native Hawaiians, and whose business activities will principally benefit such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this part.
Operating Administration or 04 means any of the following parts of DOT: the Federal Aviation
Administration (FAA), Federal Highway Administration (FHWA), and Federal Transit Administration
(FTA). The “Administrator” of an operating administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities are
deducted. An individual’s personal net worth does not include: The individual’s ownership interest in an
applicant or participating DBE firm; or the individual’s equity in his or her primary place of residence.
An individual’s personal net worth includes only his or her own share of assets held jointly or as
community property with the individual’s spouse.
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Primary industry classification means the North American Industrial Classification System (NAICS)
designation which best describes the primary business of a firm. The NAICS is described in the North
American Industry Classification Manual—United States, 1997 which is available from the National
Technical Information Service, 5285 Port Royal Road, Springfield, VA 22161; by calling 1 (800) 553-
6847; or via the Internet at: httpe/www. ntis, gov/product/naics.him.

Primary recipient means a recipient which receives DOT financial assistance and passes some or all of it
on to another recipient.

Principal place of business means the business location where the individuals who manage the firm’s
day-to-day operations spend most working hours and where top management’s business records are kept.
If the offices from which management is directed and where business records are kept are in different
locations, the recipient will determine the principal place of business for DBE program purposes.

Program means any undertaking on a recipient’s part to use DOT financial assistance, authorized by the
laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs, including
women owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For the
purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether directly
or through another recipient, through the programs of the FAA, FHWA, or FTA, or who has applied for
such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract solely
to DBE firms.

Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the SBA
under the 8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT-assisted
contracts, & small business concern as defined pursuant to Section 3 of the Small Business Act and Small
Business Administration regulations implementing it (13 CFR Part 121) that also does not exceed the cap
on average annual gross receipts specified in § 26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully
admitted permanent resident) of the United States and who is—

(1} Any individual who a recipient finds to be a socially and economically disadvantaged

individual on a case-by-case basis,

(2) Any individual in the following groups, members of which are rebuttably presumed to be
socially and economically disadvantaged;
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(i) “Black Americans” which includes persons having origins in any of the Black
racial groups of Africa;
(if) “Hispanic Americans” which includes persons of Mexican, Puerto Rican,
Cuban, Dominican, Central or South American, or other Spanish or Portuguese
culture or origin, regardless of race;
(ii1) “Native Americans” which includes persons who are American Indians,
Eskimos, Aleuts, or Native Hawaiians;
(iv) “Asian-Pacific Americans” which includes persons whose origins are from
Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia
(Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa,
Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), the
Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribatt,
Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;
(v) “Subcontinent Asian Americans” which includes persons whose origins
are from India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or
Sri Lanka;
(vi) Women,;
(vii) Any additional groups whose members are designated as socially and
economically disadvantaged by the SBA, at such time as the SBA designation
becomes effective.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defined in this
section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise (i.€.,
‘You must do XYZ’ means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003]

(iv]
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ATTACHMENT 4

MINORITY-OWED FINANCIAL INSTITUTIONS

AMERICAN PLUS BANK
630 W. Duarte Rd.
Arcadia, CA 91007

(626) 821-9188

AMERICAS UNITED BANK
801 N. Brand Blvd., Suite 1150
Glendale, CA 91203

{818) 637-7000

ASIAN PACIFIC NATIONAL BANK
333 W. Valley Blvd.

San Gabriel, CA 91776
(626)457-4888

BANK OF THE ORIENT
233 Sansome St.

Saii Francisco, CA 94104
(415) 338-0672

BANK OF WHITTIER, N.A.
15141 E. Whittier Blvd.
Whittier, CA 90603

{562) 945-7553

BORREGO SPRINGS BANK
7777 Alvarado Rd., Suite 114
La Mesa, CA 91941

(619) 668-5159

COMMUNITY COMMERCE BANK
398 W. Foothill Bivd.

Claremont, CA 91711

(909} 626-0750

EASTERN INTERNATIONAL BANK
688 New High St.

Los Angeles, CA 90012

(213) 687-7228

EVERGREEN INTERNATIONAL BANK

850 Long Beach Blvd.
Long Beach, CA 90813
(562) 216-6388

FIRST CHOICE BANK
17414 Carmenita Rd.
Cerritos, CA 90703
(562) 345-9244

FIRST GENERAL BANK
1744 S. Nogales St.
Rowland Heights, CA 91748
(626) 820-1099

(CALIFORNIA)

METRO UNIIED BANK

7320 Clairemont Mesa Boulevard
San Diego, CA 92111

(858) 496-3800

METROPOLITAN BANK
250 E. Eighteenth St,
Qakiand, CA 94606

(510) 834-1933

MISSION NATIONAL BANK
3060 16th St.

San Francisco, CA 94103
(415) 826-3627

NEW OMNI BANK, N.A.
1235 8. Garfield Ave.
Alhambra, CA 91801
(626) 284-5555

PACIFIC ALLIANCE BANK
8400 E. Valley Blvd.
Rosemead, CA 91770

(626) 773-8888

PAN AMERICAN BANK
3626 E. First St.

Los Angeles, CA 90063
(323) 264-3310

PREMIER BUSINESS BANK
700 8. Flower St.. Suite 2000
Los Angeles, CA 90017

(213} 443-4853

PROAMERICA BANK

888 S. Figueroa St., Suite 100
Los Angeles, CA 90071
(213) 613-5000

SAEHAN BANK

3580 Wilshure Blvd., Unit 1500
Los Angeles, CA 90010

(213) 388-5550

SAIGON NATIONAL BANK
15606 Brookhurst St., Sujte C
Westminster, CA 92683

(714) 338-8700

US METRO BANK

5866 Garden Grove Blvd.
Garden Grove, CA 92844
(714) 62:)-8888

Source: http://www.federalreserve.go wreleases/mob/current/default. him
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DBE Directory

http://californiaucp.org/cucpDirectory. him
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ATTACHMENT 6
MONITORING AND ENFORCEMENT MECHANISMS

The following sections contain the standards, policies, practices and procedures LBT uses to
assess whether a contractor is in compliance with regulatory and coniract requirements applicable to
DOT-assisted projects:

(1Y REGULATORY PROVISIONS
Including but not limited to:

A. 49 CFR Part 26 - Participation by Disadvantaged Business Enterprises
Department of Transportation Financial Assistance Programs; particularly.
Subpart F, Compliance and Enforcement

B. 49 CFR Part 29 — Government-wide Debarment and Suspension (Non-
Procurement) and Government-wide Requirements for Drug-Free Workplace.

C. 49 CFR Part 31 - Program Fraud Civil Remedies
D. 13 CFR Part 121 — Small Business Size Standards

{2) CONTRACT REQUIRMENTS AND REMEDIES
Contract requirements and remedies are provided in this DBE program and by administrative policies,
practices and procedures requirements in each contract. All contractors, as a condition of Participation
in any DOT-assisted contract, shall agree to the terms of this DBE program, and shall incorporate the
DBE program and the DBE administrative policies, practices and procedures requirements into their
contracts and subcontracts at all tiers.

(3) FINDINGS OF NON-COMPLIANCE AND ADMINISTRATIVE SANCTIONS
Contractors found not to be compliant with any part of the DBE program requirements shall be
notitied of LBTs finding of Non-Compliance, in writing, by certified mail. The notice shall cite the
DBE program requirement under which the contractor is non-compliant, stafe the date of the findings
and the grounds on which the finding was made and state the category of sanctions being imposed.
Upon a finding of non-compliance, LBT may choose to impose sanctions.

(4) ENFORCEMENT MECHANISMS
The federal government has available several enforcement mechanisms that it may apply to firms
participating in the DBE program, including, but not limited to, the following:

A. Suspension or debarment proceedings pursuant to 49 CFR Part 26
B. Enforcement action pursuant to 49 CFR Part 31
C. Prosecution pursuant to 18 USC 1001.

(5) RESOLUTION OF DISPUTES BETWEEN CONTRACTOR AND SUBCONTRACTORS
Disputes between the Contractor and any lower-tier DBE subcontractors, which cannot be seftled by
discussions between the parties involved, shall be settled as described herein. Contractor shall notify
LBT of such dispute within 10 days of failure to resolve through written cure notice process described
above. These provisions shall not apply to disputes between the Contractor and LBT. The Contractor
and Subcontractors shall include the dispute resolution provision in their contract. Both parties shall
agree to proceed through informal meetings, mediation, or arbitration, or any combination thereof,
Dispute submittals shall include terms and timeframes and the service or assistance to be employed.
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ATTACHMENT 7

EVIDENCE OF GOOD FAITH EFFORTS

This completed form should be furnished to Long Beach Transit

CURRENT DATE: / /

RFP/RFQ/P.O /Bid/Solicitation/Other:

PROJECT DESCRIPTION: - - =
BIDDER/OFFERER(FIRM): . . _ _— —
CONTACT PERSON: TELEPHONE:

ADDRESS: S O § i
STATE: ZIP: EMAIL: : : e

[To determine whether a bidder/offerer has demonstrated good faith efforts to reach the DBE |
utilization goal(s) on the above-referenced project, LBT will consider, AT A MINIMUM, .
| EVIDENCE OF GOOD FAITH EFFORTS as described in the table below. |

YESM |NO | EVIDENCE OF GOOD FAITH EFFORTS AT WSy
j ' PRE-BID MEETING(S): The bidder/offerer attended all pre-bid meetings

! ' | scheduled by LBT to inform DBEs of contracting and subcontracting

| opportunities, —, |
j COMMUNITY RESOURCES: The bidder/offerer used the services of available '
| community organizations, small and/or disadvantaged business assistance offices

| and other organizations that provided assistance in the recruitment and placement

| of DBE firms. — _i
i

\
|
|

| DBE LIST(S): The bidder/offerer utilized the CUCP list of certified DBE firms
| found on htt://www.dot.ca.gov/ucy/. e
' ADVERTISEMENT: The bidder/offerer advertised in general circulation and/or
[ | trade association publications concerning subcontracting opportunities, and
allowed DBEs reasonable time torespond. e —
| WRITTEN NOTICE(S): The bidder/offerer took the necessary steps to provide |
‘ | written notice in a manner reasonably calculated to inform DBEs of subcontracting
| | | opportunities and allowed sufficient time for them to participate effectively. B
| SMALL CONTRACT(S): The biddet/offerer selected specific portions of the
- work to be performed by DBEs in order to increase the likelihood of meeting the |
l 5 ' DBE goals (including breaking down contracts into smaller units to facilitate DBE
.| |participation). _ - —
| f | INFORMATION: The bidder/offerer provided interested DBEs with adequate
| | | information about the plans, specifications and requirements of the subcontract. J
! | FOLLOW-UP: The bidder/offerer followed-up initial indications of interest by ‘
! ' DBEs by contacting those DBEs to determine with certainty if they remained |

|
(A - interested in bidding. S —
|

GOOD FAITH NEGOTIATIONS: The bidder/offerer negotiated in good faith |

with interested DBEs and did not reject DBESs as unqualified without sound
business reasons based on a thorough investigation of their capabilities,

1lPag:



EVIDENCE OF GOOD FAITH EFFORTS

a) A report of all proposals received from a joint venture of DBE firms. The report shall indicate
the action taken by the bidder/offerer in response to the submitted proposals that have been
rejected, and the reason for rejection shall be indicated.

b) Documentation of efforts to enter into agreements with DBE firms for contracted work and
efforts to arrange for a joint venture, partnership or other business relationship with DBEs.

¢) Documented contact with DBE firms, associations, or business development organizations
which disseminate information to DBE firms.

d) A copy of letters sent to groups in relevant market sectors notifying them of the
bidder's/offerer’s intent to submit a proposal to LBT.

e) Description of assistance provided by the bidder to DBE firms:
1. Review of Request for Proposal or other documents issued by LBT.
2. Review of the Scope of Work to be performed.
3. Efforts to assist interested DBEs with bonding, insurance, lines of credit as required
by the bidder/offerer.

f) Documentation of any other effort(s) undertaken by the bidder to encourage the participation
of DBE firms.

g) Overall operation of the bidder/offerer may be considered in evaluating the Evidence of Good
Faith Efforts of the bidder/offerer to comply with the goals and intent of the disadvantaged
business enterprise goals for LBT.

h) Any other documentation to demonstrate Evidence of Good Faith Efforts to satisfy the
objectives outlined above.

ASSISTANCE

You may contact the DBE Liaison Officer for assistance with completing any DBE form or
document. You may also contact the DBE Liaison Officer for assistance in identifying
available, capable, and willing DBE firms.

CONTACT US

DBE Liaison Officer

Long Beach Transit

1963 E. Anaheim St.
Long Beach, CA 90813
(562) 591-8753 phone

2|Pace
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CALIFORNIA UNIFIED s
CERTIFICATION PROGRAM (CUCP) (E &2

Dear Business Owner:

Thank you for your interest in participating in the California Unified Certification Program
(CUCP) for Disadvantaged Business Enterprises (DBEs). As mandated by the United States
Department of Transportation (U.S. DOT) in the DBE Program, Final Rule 49 Code of Federal
Regulations (CFR), Part 26, all U.S. DOT recipients of federal financial assistance must
participate in a statewide UCP by March 2002. The UCP is a “One-Stop Shopping” certification
procedure that eliminates the need for DBE firms to obtain certifications from multiple agencies
within the State.

The CUCP is charged with the responsibility of certifying firms and compiling and maintaining
the Database of certified DBEs for U.S. DOT grantees in California, pursuant to 49 CFR Part 26.
The Database 1s intended to expand the use of DBE firms by maintaining complete and current
information on those businesses and the products and services they can provide to all grantees of
California.

Please complete the attached application and supplemental questionnaire if you wish to be
considered for DBE certification and your business meets the following general guidelines:

a) The firm must be at least 51% owned by one or more socially and economically
disadvantaged individuals.

b) The firm must be an independent business, and one or more of the socially and economically
disadvantaged owners must control its management and daily operations.

¢) Only existing for-profit “Small Business Concerns,” as defined by the Small Business Act
and Small Business Administration (SBA) regulations may be certified. DBE applicants are
first subject to the applicable small business size standards of the SBA. Second, the average
annual gross receipts for the firm (including its affiliates) over the previous three fiscal years
must not exceed U.S. DOT s cap of $19.57 million.

d) The Personal Net Worth (PNW) of each socially and economically disadvantaged owner
must not exceed $750,000, excluding the individual s ownership interest in the applicant firm
and the equity in his/her primary residence.

For firms applying for airport concession DBE (ACDBE) certification: The average annual
gross receipts for most firms (including its affiliates) over the previous three fiscal years must
not exceed $30 million. Certain types of businesses have size standards that differ from the
standard (1) Banks: $275 million in assets; (2) Car rental companies: $40 million average annual
gross receipts over the firm’s three previous fiscal years; (3) Pay telephones: 1,500 employees.

A Personal Net Worth statement will be required after April 21, 2005.
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Socially and economically disadvantaged individual means any individual who is a citizen of the
United States (or lawfully admitted permanent resident) and who is a member of the following
groups: Black American, Hispanic American, Native American, Asian-Pacific American,
Subcontinent Asian American, or Women,

or
Any individual found to be socially and economically disadvantaged on a case-by-case basis by a
certifying agency pursuant to the standards of the U.S. DOT 49 CFR Part 26.

In order to avoid unnecessary delays, please complete all portions of the application and
supplemental questionnaire, placing "N/A" next to items that are not applicable. Include all
copies of documents requested on the application, and have the Affidavit of Certification
notarized. Additional documentation may be requested if it is considered necessary to make a
certification determination. Incomplete applications/supplemental questionnaires or
applications/supplemental questionnaires without all the required documents will not be
evaluated until such documents are submitted. We recommend keeping a copy of all submitted
documents for your records.

REMEMBER: It is no longer necessary to apply at more than one agency. If your firm
meets the criteria for certification, it will be entered into the Database of DBEs for all U.S.
DOT grantees in California. Only firms currently certified as eligible DBEs may
participate in the DBE programs of U.S. DOT grantees of California.

The CUCP has established two Regional DBE Certification Clusters throughout the State to
effectively facilitate statewide DBE certification activities. Please forward your completed
certification packet to one of the agencies serving the county where your firm has its principal
place of business. (See enclosed Roster of Certifying Agencies.)

For Qut-of-State Firms: The CUCP will not process a new application for DBE certification
from a firm having its principal place of business in another state unless the firm has already
been certified in that state. If your firm is located outside of California and is certified as a DBE
at its home state, please forward your completed certification packet, along with a copy of your
DBE certificate, to the California Department of Transportation. (See page 2 of the enclosed
Roster of Certifying Agencies.)

CALIFORNIA UNIFIED
CERTIFICATION PROGRAM

(Rev.09.05)



[ INSTRUCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRISE (DBE) |

PROGRAM UNIFORM CERTIFICATION APPLICATION

! NOTE: If you require additional space for any question in this application, please attach additional sheets or copies as needed, f

____taking care to indicate on each attached sheet/copy the seetion and number of this application to which it refers, |

Section 1: CERTIFICATION INFORMATION

A. Prior/Other Certifications
Check the appropriate box indicating for which
program your firm is currently certified. If you are
already certified as a DBE, indicate in the appropriate
box the name of the certifying agency that has
previously certified your firm, and also indicate
whether your firm has undergone an onsite visit. If

your

firm has  already undergone an onsite

visit/review, indicate the most recent date of that
review and the state UCP that conducted the review.
NOTE: If your firm is currently certified under the
SBA’s 8(a) and/or SDB programs, you may not have
to complete this application. You should contact your
state UCP to find out about a streamlined application
process for firms that are already certified under the
8(a) and SDB programs.

B.  Prior/Other Applications and Privileges
Indicate whether your firm or any of the persons listed
has ever withdrawn an application for a DBE program
or an SBA 8(a) or SDB program, or whether any have
ever been denied certification, decertified, debarred,
suspended, or had bidding privileges denied or
restricted by any state or local agency or Federal
entity. If your answer is yes, indicate the date of such
action, identify the name of the agency, and explainy
tully the nature of the action in the space provided.

Section 2: GENERAL INFORMATION
A, Contact Information

()

ey

(3)
(4)
()
(6)

(7
&

)

State the name and title of the person who will
serve as your firm's primary contact under this
application.

State the legal name of your firm, as indicated in
your firm's Articles of Incorporation or charter.
State the primary phone number of your firm.
State a secondary phone number, if any.

State your firm's fax number, if any.

State your firm's or your contact person's email
address.

State your firm's website address, if any.

State the street address of your firm (i.e. the
physical location of its offices - not a post office
box address).

Stite the mailing address of your firm, if it is
different from your firm’s street address,

B. Business Profile

(B

@)

&)

In the box provided, briefly describe the primary
business and professional activities in which your
firm engages.

State the Federal Tax ID number of your firm as
provided on your firm’s filed tax returns, if you
have one. This could also be the Social Security
number of the owner of your firm,

State the date on which your firm was officially
established, as stated in your firm's Articles of
Incorporation or charter.

Instructions

{4) State the date on which you and/or each other
owner took ownership of the firm.

{(5) Check the appropriate box that describes the
manner i which you and each other owner
acquired ownership of your firm. If you checked
“Other,” explain in the space provided.

{(6) Check the appropriate box that indicates whether
your firm is “for profit.”

NOTE: If you checked “No,” then vou do NOT

qualify for the DBE program and therefore do not

need to complete the rest of this application. The

DBE program requires all participating firms be

for-profit enterprises.

{7y Check the appropriate box that describes the legat
form of ownership of your firm, as indicated in
your firm's Articles of Incorporation. I vou
checked “Other,” briefly explain in the space
provided.

(8) Check the appropriate box that indicates whether
vour firm has ever existed under different
ownership, a different type of ownership, or a
different name. If you checked “Yes,” specify
which and briefly explain the circumstances in
the space provided.

(9) Indicate in the spaces provided how many
employees your firm has, specifying the number
of employees who work on a full-time and part-
fime basis.

(10) Specify the total gross receipts of your firm for
each of the past three years, as declared in your
firm'’s filed tax returns.

Relationships with Otlier Businesses

(1} Check the appropriate box that indicates whether
your firm is co-located at any of its business
locations, or whether your firm shares a
telephone number(s}, a post office box, any office
space, a yard, warehouse, other facilities, any
equipment, or any office staff with any other
business, organization, or entity of any kind, 1f
you answered “Yes,” then specify the name of
the other firm(s} and briefly explain the nature of
the shared facilities or other items in the space
provided.

{2) Check the appropriate box that indicates whether
at present, or at any time in the past:

(&) Your firm has been a subsidiary of any other
firm;

(b} Your firm consisted of a parmership in
which one or more of the partners are other
firms;

(¢) Your firm has owned any percentage of any
other firm; and

(d) Your firm has had any subsidiaries of its
owrt.

(3} Check the appropriate box that indicates whether
any other firm has ever had an ownership interest
in your firm,
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{4y If you answered “Yes” to any of the questions in
(2)(a)-(d) or (3}, identify the name, address and
type of business for each.

D. Immediate Family Member Businesses

Check the appropriate box that indicates whether any
of your immediate family members own or manage
another company. An “immediate family member” is
any person who is your father, mother, hushand, wife,
son, daughter, brother, sister, grandmother,
grandfather, grandson, granddaughter, mother-in-law,
or father-in-law. If you answered “Yes,” provide the
name of each relative, your relationship to them, the
name of the company they own or manage, the type of
business, and whether they own or manage the
company.

Section 3: OWNERSHIP

Identify all individuals or holding companies with any
ownership interest in your firm, providing the
information requested below (if your firm has more
than one owner, provide completed copies of this section
for each additional owner):

A. Background Information

(1) Give the name of the owner.

(2) State his/er title or position within your firny.

{3) Give his/her home phone number.

(4) State histher home (street) address.

(5) Check the appropriate box that indicates this
owner's gender.

(6) Check the appropriate box that indicates this
owner’s ethnicity (check all that apply). 1 you
checked “Other,” specify this owner’s ethnic
group/identity not otherwise listed.

(7y Check the appropriate box to indicate whether
this owner is a U.5. citizen,

(8) If this owner is not a U.S. citizen, check the
appropriate box that indicates whether this owner
is a lawfully admitied permanent resident. If this
owner is neither a U.S. citizen nor a lawfully
admitted permanent resident of the U.S., then this
owner is NOT eligible for certification as a DBE
owner. This, however, does not necessarily
disqualify your firm altogether from the DBE
program if another owner 1s a U.S. citizen or
lawfully admitted permanent resident and meets
the program’s other qualifying requirements.

B. Ownership Interest

(1} State the number of years during which this
owner has been an owner of your firm.

(2) Indicate the dollar value of this owner’s initial
investment to acquirc an ownership interest in
your firm, broken down by cash, real estate,
equipment, and/or other investment.

(3) State the percentage of total ownership control of
your firm that this owner possesses.

(4) State the familial relationship of this owner t0
each other owner of your firm.

(5) Indicate the number, percentage of the total,
class, date acquired, and method by which this
owner acquired his’her shares of stock in your
firm.

Insiructions

{(6) Check the approptiate box that indicates whether
this owner performs a management or
supervisory function for any other business. If
you checked “Yes,” state the name of the other
business and this owner’s title or function held in
that business.

(7) Check the appropriate box that indicates whether
this owner owns or works for any other firm(s)
that has any relationship with your firm. If you
checked “Yes,” identify the name of the other
business and this owner’s title or function held in
that business. Briefly describe the nature of the
business relationship in the space provided.

Disadvantaged Status

NOTE: You only need to complete this section for

each owner that is applying for DBE qualification

(i.e. for each owner who is claiming to be “socially

and economically disadvantaged” and whose

ownership interest is to be counted toward the
control and 51% ownership requirements of the

DBE program)

(1) Indicate in the space provided the total Personal
Net Worth (PNW) of each owner who is applying
for DBE qualification. Use the PNW calculator
form at the end of this application to comipute
each owner’s PNW.

(2) Check the appropriate box that indicates whether
any trust has ever been created for the benefit of
this disadvantaged owner. If you answered
“Yes,” briefly explain the nature, history.
purpose, and current value of the trust(s).

Section 4: CONTROL

Identify your firm's Officers and Board of

Directors:

(1) In the space provided, state the name, fitle, date
of appointment, ethnicity, and gender of each
officer of your firm.

(2) In the space provided, state the name, title, date
of appointment, ethnicity, and gender of each
individual serving on your firm’s Board of
Directors.

{3) Check the appropriate box that indicates whether
any of your firm’s officers and/or directors listed
above perform a management or supervisosy
function for any other business. If you answered
“Yes,” identify each person by name, his/her title,
the name of the other business in which s/he is
involved, and hissher function performed in that
other business.

{4} Check the appropriate box that mdicates whether
any of your firm’s officers and/or directors listed
above own or work for any other firm(s) that has
a relationship with your firm. If you answered
“Yeg,” identify the name of the firm, the officer
or director, and the nature of his/her business
relationship with that other firm.

Identify your firm's management personnef (by

name, title, ethnicity, and gender) who control your

firm in the following areas:
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{1} Making of financial decisions on your firm’s
behalf, including the acquisition of lines of credit,
surety bonds, supplies, etc.;

(2} Estimating and bidding, including calculation of
cost estimates, bid preparation and submission;

(3) Negotiating and contract execution, inctuding
participation in any of your firm’s negotiations
and execuling contracts on your firm’s behaif:

(4) Hiring and/or firing of management personnel,

including  interviewing  and  conducting
performance evaluafions;
{5} Field/Production operations supervision,

including site supervision, scheduling, project
management services, eic.;

(6) Office management;

(7) Marketing and sales;

{8} Purchasing of major equipment;

(9) Signing company checks (for any purpose); and

(10) Conducting any other financial transactions on
vour firm’s behalf not otherwise listed,

{11) Check the appropriate box that indicates whether
any of the persons listed in (1) through (10)
above perform a management or supervisory
function for any other business. If you answered
*Yes.” identify each person by name, his/her title,
the name of the other business in which s/he is
involved, and his/her function performed in that
other business.

{12) Check the appropriate box that indicates whether
any of the persons listed in (1) through (10)
above own or work for any other firm(s) that has
a relationship with your firm. If you answered
“Yes,” identify the name of the firm, the name of
the person, and the nature of histher business
relationship with that other firm.

Indicate your firm's inventory in the following

categories:

(1) Equipment
State the type, make and model, and current
dollar value of each piece of equipment held
and/or used by your firm. Indicate whether each
piece is either owned or leased by your firm.

(2) Vehicles
State the type, make and model, and current
dollar value of each motor vehicle held and/or
used by your firm. Indicate whether each vehicle
is either owned or leased by your firm.

(3) Office Space
State the street address of each office space held
and/or used by your firm. Indicate whether your
firm owns or leases the office space and the
cuirent dollar value of that property or its lease.

(4) Storage Space
State the street address of each storage space held
and/or used by your firm. Indicate whether your
firm owns or leases the storage space and the
current dollar value of that property or its lease.

Does your firm rely on any other firm for

management functions or employee payroll?

Check the appropriate box that indicates whether your

firm relies on any other firm for management

functions or for employee payroll, If you answered

Instructions

“Yes,” briefly explain the nature of that reliance and
the extent to which the other firm carries out such
functions.

E. Financial Information
(1) Banking Information

(a) State the name of your firm’s bank.

(b} Give the main phone number of vour firm’s
bank branch.

(c} Give the address of your firm's bank branch.

(2) Bonding Information

(a) State your firm’s Binder Number.

(b} State the name of your firm’s bond agent
and/or broker.

(c) Give your agent’s/broker’s phone number,

(d) Give your agent’s/broker’s address.

(e) State your firm"s bonding limits (in dollars),
specifying both the Aggregate and Project
Limits.

F. TIdentify all sources, amounts, and purposes of

money loaned to your firm, including the names of
persons of firms securing the loan, if other than the
listed owner:
State the name and address of each source, the original
dollar amount and the current balance of each loan,
and the purpose for which each loan was made to your
firm.

G. List all contributions or transfers of assets to/from

your firm and fo/from any of its owners over the
past two years:
Indicate 1n the spaces provided, the type of
contribution or asset that was transferred, its current
dollar value, the person or firm from whom it was
transferred, the person or firm to whom it was
transferred, the relationship between the two persons
and/or firms, and the date of the transfer.

H. List current licenses/permits held by any owner or

employee of your firm.
List the name of each person in your firm who holds a
professional license or permit, the type of permit or
license, the expiration date of the permit or license,
and the license/permit number and issuing State of the
license or permit.

I List the three largest contracts completed by your

firm in the past three years, if any.
List the name of each owner or contractor for each
contract, the name and location of the projects under
each contract, the type of work performed on each
contract, and the dollar value of each contract.

J. List the three largest active jobs on which your

firm is currently working.
For each active job listed, state the name of the prime
contractor and the project number, the location, the
type of work performed, the project start date, the
anticipated completion date, and the dollar value of
the contract,

AFFIDAVIT & SIGNATURE

Carefully read the attached affidavit in its entirety. Fill in
the required information for each blank space, and sign and
date the affidavit in the presence of a Notary Public, who
must then notarize the formy,
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DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 C.F.R. PART 26

UNIFORM CERTIFICATION APPLICATION

ROADMAP FOR APPLICANTS

Should 1 apply?

o Is your firm at least 51%-owned by a socially and economically disadvantaged
individual{s} who also controls the firm?

o Is the disadvantaged owner a U S. citizen or lawfully admitted permanent resident of the
U.s.?

o Is your firm a small business that meets the Small Business Administration’s (SBA’s) size
standard and does not exceed $17.42 million” in gross annual receipts?

o Is your firm organized as a for-profit business?

= If you answered “Yes” to all of the questions above, you may be eligible to
participate in the U.S. DOT DBE program.

Is there an easier way to apply?

If you are currently certified by the SBA as an 8(a) and/or SDB firm, you may be eligible for a streamlined
certification application process. Under this process, the certifying agency to which you are applying will
accept your current SBA application package in lieu of requiring you to fill out and submit this form.
NOTE: You must still meet the requirements for the DBE program, including undergoing an on-site
review.

Be sure to attach all of the required documents listed in the Documents Check List at the end
of this form with your completed application.

Where can I find more information?

o US.DOT ~ htty://osdbuweb.dot. gov/business/dbe/index.html (this site provides useful links to '
the rules and regulations governing the DBE program, questions and answers, and other
pertinent information)

o SBA — hitp://www.ntis.gov/naics (provides a listing of NAICS codes) and

49 CFR Part 26 (the rules and regulations governing the DBE program)

" Note: the figure of $17.42 million has been incredsed to $19.57 million pursuant to SAFETEA-LU, effective August 10, 2005,

Under Sec. 26.107 of 49 CFR Part 26, dated February 2, 1999, if at any time, the Department or a recipient has
reason to believe that any person or firm has willfully and knowingly provided incorrect information or made
false statements, the Department may initiate suspension or debarment proceedings against the person or firm
under 49 CFR Part 29. take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, and/or
| refer the matter to the Department of Justice for criminal prosecution under 18 U.S.C. 1001, which prokhibits false
|_statements in Federal programs.
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Section 1: CERTIFICATTION INFORMATION

A. Prior/Qther Certifications

Fs your firm currently certified for | [ DBE | Name of certifying agency:
| any of the following programs?

(If Yes, check appropriate box(es)) Has your firm’s state UCP conducted an on-site visit?

O Yes,on / State: O No

Q08(a) {®STOP! If you checked either the 8(a) or SDB box, you may not
O spr | have to complete this application. Ask your state UCP about the
streamlined application process under the SBA-DOT MOU.

B. Prior/Other Applications and Privileges
Has your firm (under any name} or any of its owners, Board of Directors, officers or management personnel, ever
withdrawn an application for any of the programs listed above, or ever been denied certification, decertified, or
debarred or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
Federal entity?

UYes,on_ / / WNo

If Yes, identify State and name of state, local, or Federal agency and explain the nature of the action:

Section 2: GENERAL INFORMATION

A. Contact Information p—
(1) Contact person and Title: (2) Legal name of firm*
(3) Phone #: | (4) Other Phone #: i (5) Fax #: T
|
{6) E-mail; (7) Website (if have one);
 (8) Street address of firm (Ve P.0. Box): City: County/Parish: State: Zip:
(9) Mailing address of firm (if different): City: County/Parish: State: Zip:
B. Business Profile
I {1) Describe the primary activities of your firm: (2) Federal] Tax ID (if any):
|
(3) This firm was established on / / | (4) 'We have owned this firm since: / /o
(5) Method of acquisition (check all that apply).
O Started new business 0O Bought existing business [ Inherited business 1 Secured concession
. Q Merger or consolidation Q Other (explain _ e—
(6 Is your firm “for profit™? 0 Yes QO No | @ STOP! If your firm is NOT for-profit, then you do NOT qualify
| for this program and do NOT need to fill out this application.
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(7) Type of firm (check all that apply):
Sole Proprietorship
Partnership

Corporation

Limited Liability Partnership
Limited Liability Corporation
Joint Venture

oooooood

Other, Describe:
(8) Has your firm ever existed under different ownership, a different type of ownership, or a different name?
O Yes O No
If Yes, explain:

_(E)vNumber of employees: Full-time Part-time Total
(10) Specify the gross receipts of the firm for the last 3 years: Year Total receipts $
Year Total receipts $
Year Total receipts $
C. Relationships with Other Businesses

(1) Is your firm co-located at any of its business locations, or does it share a telephone number, P.O. BO);, office
space, vard, warchouse, facilities, equipment, or office staff, with any other business, organization, or entity?
0 Yes d No

If Yes, identify: Other Firm’s name: -
Explam nature of shared facilities:

(2) At present, or at any time inthe | (a) been a subsidiary of any other firm? O Yes 0 No
past, bas your firm: (b) consisted of a partnership in which one or more of the partners arc other
firms? U Yes U No
{c) owned any percentage of any other firm? U Yes O No
(d) had any subsidiaries? 0 Yes U No

(3) Has any other firm had an ownership interest in your firm at present or at any time in the past? O Yes L No

m(4) If you answered “Yes” to any of the questions in (2)(a)-(d) and/or (3), identify the following for each (attach
extra sheets, if needed):

Name Address Type of Business
1.
2.
3
D. Immediate Family Member Businesses

h;) any of your immediate family members own or manage another company? W Yes U No
If Yes, then list (attach extra sheets, if needed):
‘ Name Relationship Company Type of Business Own or Manage?

14

2
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Section 3: OWNERSHIP

Identify all individuals or holding companies with any ownership interest in your firm, providing the
information requested below (If more than one owner. attach separate sheels for each additional owner):

A. Background Information . - - _
(1) Name: | (2) Title: ‘ (3) Home Phone #:
. 4 |
(4) Home Address (street and number): City: State: Zip: ’
— - _ - 1
(5) Gender: E}&l_le U Female (6) Ethnic group membership (Check ail that apply): '
' (7) U.S. Citizen: O Yes O No Ul Black L} Hispanic U} Native American }
(8) Lawfully Admitted Permanent Resident: El' éf;ae? (Pamf:iﬁ)c) ) Subcontinent Asian |
= spect |
QYes dNo ] i ] ' !
B. Ownership Interest
(1) Number of years as owner: (2) Initial investment to Type Dollar Value
(3) Percentage owned: - gcquire pwnership Cash $
| (4) Familial relationship to other owners: Interest in firm: Real Estate §
| . Equipment $
| I Other $ -
(5) Shares of Stock:  Number Percentage Class Date acquired Method Acquired

(6) Does this owner perform a management or supervisory function for any other business? [ Yes 0 No

| If Yes, identify: Name of Business: ) _ FunctionTitle: _ L
' {7) Does this owner own or work for any other firm(s) that has a relationship with this firm (e.g., ownership interest,

shared office space, financial investments, equipment, leases, personnel sharing, erc.)? U Yes dNo

If Yes, identify: Name of Business: _ Function/Title:
Nature of Business Relationship:

C. Disadvantaged Status —- NOTE: Compiete this section only for each owner applying for DBE qualification
(i.e. for each owner claiming to be socially and economically disadvantaged)

| (1) What is the Personal Net Worth (PNW) of the owner(s) applying for DBE qualiﬁc;t_ial? (Use and attach the
Personal Financial Statement form at the end of this application, attach additional sheets if more than one owner is applying)

(2) Has any trust been created for the benefit of this disadvantaged owner(s)? O Yes 0 No
If Yes, explain (attach additional sheeis if needed):
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Section 4: CONTROL

A Identify vour firm’s Officers & Board of Directors (If additional space is required, attach a separate sheet):
- Name Title Date Appointed Ethnicity Gender
(1) Officers | (a)
of the
Company ()
(c)
{d)
(e}

(2) Board of | (a)
Directors (b)

(©)

(d)

Q)

(3) Do any of the persons listed in () and/or (2) above perform a management or supervisory function for any other

If Yes, identify for each: Person: Title:
Business: Function:

(4) Do any of the persons listed (1) and/or (2) above own or work for any other firm(s) that has a relationship with

this firm (e.g., ownership interest, shared office space, financial investments, equipment, leases, personnel sharing, ete)?  Yes U No

If Yes, identify for each: Firm Name: Person:
Nature of Business Relationship:

B. Identify your firm’s management persennel who control your firm in the following areas (If more than
two persons, attach a separate sheet)s
Name Title Ethnicity | Gender

(1) Financial Decisions a.
(responsibility for acquisition of lines of b
credit, suvety bonding, supjilies, erc.} = -
(2) Estimating and bidding a.

b.
(3) Negotiating and Contract a.
Execution b.
(4) Hiring/firing of management | a.
personnel b.
(5) Field/Production Operations a.
Supervisor b.
(6) Office management a.

b.
(7) Marketing/Sales | a.

b-
(8) Purchasing of major a.
equipment b. N
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(9) Autherized to Sign Company | a.
Checks (for any purpose) B
(10) Authorized to make a.
Financial Transactions b

(11) Do any of the persons listed in (1) through (10) above perform a management or supervisory function for any
other business? U Yes O No
If Yes, identify for each: Person: i Title:
Business: Function:
(12) Do any of the persons listed in (1) through (10) above own or work for any other firm(s) that has a relationship
with this firm (e.g, ownership interest, shaved office space, financial investments, equipment, leases, personnel sharing, etc.}?

0 Yes O No

If Yes, identify for each: Firm Name: Person:
Nature of Business Relationship:

C. Indicate your firm’s inventory in the following categories (attach additional sheets if needed):

(1 Equipment

Type of Equipment Make/Model Current Value Owned or Leased?
(a)
(b)
(c)
(2) Vehicles
Type of Vehicle | Make/Model Current Value | Owned or Leased?
(a)
(b)
(c)
3) Office Space
8 Street Address | Owned or Leased? | Current Value of Property or Lease |
(a)
(b)
{4) Storage Space
Street Address Owned or Leased? | Current Value of Property or Lease
(a)
(b)
D. Does your firm rely on any other firm for management functions or employee payroll? U Yes U No
If Yes, explain:
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E. Financial Information
(1) Banking Information:

(a) Name of bank: (b)Y Phone No: { )
| (¢) Address of bank: City: State: Zip:
(2) Bonding Information: If you have bonding capacity, identify: () Binder No:
(b) Name of agent/broker {c) Phone No: ()
(dy Address of agent/broker: City: _  State:  Zip:
(e) Bonding limit: Aggresate limit § Project limit $
F. Identify all sources, amounts, and purposes of money loaned to your firm, including the names of any
_ _ persons or firms securing the loan, if other than the listed owner: -
| Name of Source | Address of Source Name of Person Original Current Purpese of Loan
' Securing the Loan Amount Balance
1.
2.
3.
G. List all contributions or transfers of assets to/from your firm and to/from any of its owners over the
past two vears (qttach additional sheets if needed);
Contribution/Asset Dollar Value | From Whom | To Whom | Relationship Date of
| Transferred Transferred Transfer
1.
2
|3
H. List current licenses/permits held by any owner and/or employee of your firm (e.g. contractor,
engineer, architect, etc.)(attach additional sheets if needed): )
Name of License/Permit Holder Type of License/Permit Expiration | License Number
N Date and State
1.
2. ]
= . | .
|
I List the three largest contracts completed by vour firm in the past three years, if any:
Name of | Name/Location of Type of Work Performed Dollar Value of
Owner/Contractor Project Contract
L
2. -
3.
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J. List the three largest active jobs on which vour firm is currently working:

Name of Prime Location of
Contractor and Project Project
Number

Type of Work

Project
Start Date

Anticipated
Completion
Date

Dollar
Value of
Contract
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DBE UNIFORM CERTIFICATION APPLICATION SUPPORTING DOCUMENTS CHECKLIST

In order to complete your application for DBE certification, you must attach copies of all of the following documents as
thew apply te you and your firm.

All Applicants

Work experience resumes (that include places of ownership/employment with corresponding dates), for all
owners and officers of your firm

Personal Financial Statement {form available with this application)

Personal tax returns for the past three years, if applicable, for each owner claiming disadvantaged status
Your firm’s tax returns (gross receipts) and all related schedules for the past three years

Documented proof of contributions used to acquire ownership for each owner (e.g. both sides of cancelled
checks)

Your firm’s signed loan agreements, security agreements, and bonding forms

Descriptions of all reat estate (including office/storage space, etc.) owned/leased by your firm and documented
proof of ownership/signed leases

List of equipment leased and signed lease agreements

List of construction equipment and/or vehicles owned and titles/proof of ownership

Documented proof of any transfers of assets to/from your firm and/or to/from any of its owners over the past
two years

Y ear-end balance sheets and income statements for the past three years (or life of firm, if less than three years);
a new business must provide a current balance sheet

All relevant licenses, license renewal forms, permits, and haul authority forms

DBE aiid SBA 8(a) or SDB certifications, denials, and/or decertifications, if applicable

Bank authorization and signatory cards

Schedule of salaries {or other compensation or remuneration) paid to all officers, managers, owners, and/or
directors of the firm

Trust agreements held by any owner claiming disadvantaged status. if any

0 o0 0O 0Odo @0 oooo W

Partnership or Joint Venture

O Original and any amended Partnership or Joint Venture Agreements

Corporation or LLC

Official Articles of Incorporation (signed by the state official)

Both sides of all corporate stock certificates and your firm’s stock transfer ledger
Shareholders’ Agreement

Minutes of all stockholders and board of directors meetings

Corporate by-laws and any amendments

Corporate bank resolution and bank signature cards

Official Certificate of Formation and Qperating Agreement with any amendments (for LLCs)

ooopouoE

Trucking Company

0O Documented proof of ownership of the company

U Insurance agreements for each truck owned or operated by your firm

@ Title(s) and registration certificate(s) for each truck owned or operated by your firm
QO List of U.S. DOT numbers for each truck owned or operated by your firm

Regular Dealer

Q Proof of warehouse ownership or lease
O List of product lines carried
QO List of distribution equipment owned and/or leased

NOTE: Thie specific state UCP to which you are applying may have additional required decuments that you
must also supply with your application. Contact the appropriate certifying agency to which you are applying
to find out if more is required. (See Supplemental Document Checklist)




DBE UNIFORM CERTIFICATION APPLICATION
! SPECIAL INSTRUCTIONS
FOR AIRPORT CONCESSIONAIRE ONLY

The following are additional special instructions for a firm applying for airport concession DBE
certification.

(1) In the space available in Section 2(B)(7) of the application form, the applicant must state that it is
applying for certification as an Airport Concession Disadvantaged Business Enterprise (ACDBE}.

(2) With respect to Section 4(C) of the application form, the applicant must provide information on
an attached page concerning the address/location, ownership/lease status, current value of
property or lease, and fees/lease payments paid to the airport.

(3) The applicant need not complete Section 4(I) and (J) of the application form. However, the
applicant must provide information on an attached page concerning any other airport concession
businesses the applicant firm or any affiliate owns and/or operates, including name, location, type
of concession, and start date of concession.

(4) Please note for airport concession DBE certification, Federal regulations, 49 CFR §23.3, define
personal net worth (PNW) for an airport concession owner as follows:

“Personal net worth” means “the net value of the assets of an individual remaining after total
liabilities are deducted. An individual’s personal net worth does not include the following: (1)
the individual’s ownership interest in an ACDBE firm or a firm that is applying for ACDBE
certification; (2) the individual’s equity in his or her primary place of residence; and (3) other
assets that the individual can document are necessary to ebtain financing or a franchise
agreement for the initiation or expansion of his or her ACDBE firm (or have in fact been
encumbered to support existing financing for the individual’s ACDBE business), to a
maximum of $3 million. An individual’s personal net worth includes only his or her own share
of assets held jointly or as community property with the individual’s spouse.”

If an applicant is relying upon the exclusion of “other assets” to meet the PN'W requirement, the
applicant must demonstrate and provide documentation to show that the assets are necessary to
obtain financing or a franchise agreement to enter or expand a concession business at an airport
(e.g., by producing letters from banks to that effect); or show that the assets have in fact been
encumbered to support existing financing for an airport concession business {e.g., by producing
loan agreements showing value of assets used as collateral for the loans).

If you have any questions or would like assistance, please contact one of the certifying agencies on the
enclosed Roster.

r——

___FOR ATRPORT CONCESSIONAIRE USE ONLY

(Rev 09,05)
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“UNIFTED CERTTFICA TION PROGRAM

Supplemental Document Checklist

Firm Name:

In order to complete your application for DBE certification, you must also attach copies of all of the following documents:

O Documentation of Group Membership. Please comply with one of the following: (1) For each owner seeking social
disadvantaged status on the basis of Ethnic membership, please provide a document (e.g., birth certificate, U.§. Passport,
Green Card, parents’ birth certificate, etc.) evidencing Ethnic heritage or similar document evidencing Ethnic community
affiliation. (2) For each owner seeking soctal disadvantaged status on the basis of Gender, please provide a document
evidencing gender (e.g., birth certificate, driver’s license, etc.). (3) For each owner seeking an individual showing of social
disadvantage. please provide documents you deem appropriate for consideration.

U Documentation of U.S. citizenship or lawful permanent residence, e.g., U.S. birth certificate, Green Card, etc.

Supplemental Questionnaire

[ For firm applying for airport concession DBE certification: The following Supplemental Questionnaire is riot required.

1. 1sthe firm’s principal place of business in California? Yes No

If no, please include a copy of the firm’s DBE certificate issued in its home state. (The CUCP will not process a
new application for DBE certification from a firm having its principal place of business in another state unless
the firm has already been certified in that state.)

2. Is the firm authorized to do business in the State of California? Yes, No

3. List all office locations in California:

4. Has the firm ever done business with any U.S. DOT Grantees of California? Yes No

If yes, please indicate the agency name(s) and latest year(s):

Agency Latest Year Avency Latest Year

5. TIs there an upcoming project in which the firm is interested and therefore, would need to be certified prior to a
specific date in order to be counted toward DBE participation? Yes No

If yes, please provide the following information:

Agency letting contract:

Contract Number Bid Opening date or
and Name: __Request for Proposal due date:

6. Indicate areas where you prefer to do your work.

[ 01 Alameda 0 11 Glenn 0O 21 Marin QO 31 Placer 0 41 San Mateo 0 51 Sutter

0 02 Alpine ) 12 Humboldt O 22 Mariposa 0 32 Plumas O 42 Santa Barbara 0 52 Tehama
O 03 Amador U 13 Imperial 0 23 Mendocino O 33 Riverside O 43 Santa Clara U 53 Trinity

0 04 Butte U 14 Inyo O 24 Merced O 34 Sacramento 0 44 Santa Cruz O 54 Tulare
Q05 Calaveras 15 Kern 2 25 Modoce 0O 35 San Benito Q 45 Shasta O 55 Tuolumne
O 06 Colusa 3 16 Kings O 26 Mono O 36 San Bernardino U 46 Sierra Q 56 Venwira
0 07 Contra Costa 1 17 Lake 0 27 Monterey (3 37 San Diego 3 47 Siskiyou 0 57 Yolo

J 08 Del Noite O 18 Lassen 0 28 Napa 0O 38 San Francisco [ 48 Solano 0 58 Yuba

() 09 El Dorado O 19 Los Angeles 0 29 Nevada 0 39 San Joaquin 4 49 Sonoma

O 10 Fresno 0 20 Madera 3 30 Orange 0 40 San Luis Obispo O 50 Stanislaus

(Rev 09.05)



AFFIDAVIT OF CERTIFICATION

This form must be signed and notarized for each owner upon which disadvantaged staius is relied.

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS APPLICATION
IS SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A PRIOR APPROVAL,
INITIATION OF SUSPENSTON OR DEBARMENT PROCEEDINGS, AND MAY SUBJECT THE PERSON AND/OR
ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CRIMINAL PENALTIES
AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND STATE LAW.

| ___(full name printed), swear or affirm under penalty of law that [ am

(titie) of applicant firmy _ (firm name) and that I have read and
understood all of the questions in this application and that all of the foregoing information and statements submitted
in this application and its attachments and supporting documents are true and correct to the best of my knowledge,
and that all responses to the questions are full and complete, omitting no material information. The responses
include all material information necessary to fully and accurately identify and explain the operations. capabilities
and pertinent history of the named firm as well as the ownership, control, and affiliations thereof.

I recognize that the information submitted in this application is for the purpose of mnducing certification approval by
a government agency. understand that a government agency may, by means it deems appropriate, determine the
accuracy and truth of the statements in the application, and T authorize such agency to contact any entity named in
the application, and the named firm’s bonding companies, banking institutions, credit agencies, contractors, clients,
and other certifying agencies for the purpose of verifying the information supplied and determining the named
firm’s eligibility.

T agree to submit to government audit, examination and review of books, records, documents and files, in whatever
form they exist, of the named firm and its affiliates, inspection of its places(s) of busmess and equipment, and to
permit interviews of its principals, agents, and employees. [ understand that refusal to permit such inquiries shall
be grounds for denial of certification.

If awarded a contract or subcontract, I agree to promptly and directly provide the prime contractor, if any, and the
Department, recipient agency, or federal funding agency on an ongoing basis, current, complete and accurate
mformation regarding (1) work performed on the project; (2) payments; and (3) proposed changes, if any, to the
foregoing arrangements.

I'agree to provide written notice to the recipient agency or Unified Certification Program (UCP) of any material
change in the information contained in the original application within 30 calendar days of such change (e.g.,
ownership, address, telephone number, etc.).

T acknowledge and agree that any misrepresentations in this application or in records pertaining to a contract or
subcontract will be grounds for terminating any contract or subcontract which may be awarded; denial or
revocation of certification; suspension and debarment; and for initiating action under federal and/or state law
concerning false statement, fraud or other applicable offenses.

I certify that I am a socially and economically disadvantaged individual who is an owner of the above-referenced
firm secking certification as a Disadvantaged Business Enterprise (DBE). In support of my application, I certify
that I am a member of one or more of the following groups, and that I have held myself out as a member of the
group(s) (circle all that apply):

Female Black American Hispanic American
Native American Asian-Pacific American
Subcontinent Asian American

Other (specify)

Page | of 2



I certify that I am socially disadvantaged because I have been subjected to racial or ethnic prejudice or cultural bias,
or have suffered the effects of discrimination, because of my identity as a member of one or more of the groups
identified above, without regard to my individual qualifies.

I further certify that my personal net worth does not exceed $750,000, and that I am economically disadvantaged
because my ability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially and economically
disadvantaged.

I declare under penalty of perjury that the information provided in this application and supporting documents is true
and correct.

Executed on (Date)
Signature

(DBE Applicant)
NOTARY CERTIFICATE

Page 2 of 2



B ng-j/v OMB APPROVAL NO. 3245-0188 —|
EXPIRATION DATE: 3/31/2008 '

; h PERSONAL FINANCIAL STATEMENT

< 6"

'1’:”1’1;??&“«\

U.S. SMALL BUSINESS ADMINISTRATION Asof y

"Complete this form for: (1) each proprietor, or (2) each limited partner who owns 20% or more interest and each general partner, or {3) each stockholder
owning 20% or more of voting stock, or {4} any person or entity providing a guaranty on the loan.

Name Business Phone

Residence Address Residence Phone

City, State, & Zip Code

Business Name of Applicant

ASSETS {Omit Cents) LIABILITIES (Omit Cents)
Cash on hand & in Banks .. Accounts Payable.........oeoeoeioei i $
Savings ACCOUNtS .ooouieveeneeinn, Notes Payable to Banks and Others ................ $__
IRA or Other Retirement Account. ... (Describe in Section 2)
) ; Instaliment Account (Auto) .oooovvviie &
Accounts & Notes Receivable.....i..ccooennoninn, Mo. Payments
Life Insurance-Cash Surrender Value Only...$_ Installmerit Account {Other) ........covrvivieene. $
(Complete Section 8) Mo. Payments §
Stocks and BONGS.. ... vvcvvveeesiroiesossnnenns $ == A
{Describe in Section 3) Morigages on Real Estate..........coooovee 3
Real Estate ..o eceovivasin o (Describe in Section 4)
(Descnbe in Secllon 4) Unpaid Taxes .. ST SRR B
Automobile-Present Value ..........cc..ovvvevsevn Lo o (Descnbe i Secﬂon 6)
Other Liabilities... TR e D
Other Personal Property ..o $ (Describe in Sect|on 7}
(Describe in Section 5) Total LIabilities .........ccccoooreveieeeeoe i, % _
Other Assets.......cooovreiivnei ARSI, |
{Describe in Sectlon 5) NetWorth ..., . |
Total s cvtisiccrnpm 5 L $
Section 1. Source of Income - Contingent Liabilities
BEBIY. . coscmmsrsmrasasi rassrenes TR B As Endorser or Co-Maker ...
Net Investment INCOmMe ........covcciveiveveresvrio S . Legal Claims & Judgments ...............
Real Estate Income ............... PRI — . Praovision for Federal Income Tax............
Other Income (Describe below)* ......... PP $ Other Special Debt ..o $

Descrption of Other Income in Section 1.

*Alimony or child support payments need not be disclosed in "Other Income” Unless it is desired o have such payments counted toward total income.

Section 2. Notes Payable to Banks and Others. (Use attachments if necessary. Each attachment must be identified as a part of this statement and sigried.)

Original Current Payment Frequency How Secured or Endorsed

Name and Address of Noteholder(s) Balance Balance Amount {monthly, etc.) Type of Collateral

SBA Form 413 (3-00) Previous Editions Obsolete {tumble}



Seciion 3. Stocks and Bonds. fUse attachments if necessary. Each attachment must e identified as a part of this statement and signed).

Market Value Date of Total Value

Number of Shares Name of Secuntles_'. Cost Quotation/Exchanse | Quotation/Exchange

(List each parcel separately. Use attachment if necessary. Each attachment must be identified as a part of

Section 4. Real Estate Owned. this statement and signed.)

Property A Property B Property C

Type of Property

Address

Date Purchased

Qriginal Cost

Present Market Value

Name & Address of Mortgage Holder

Mortgage Account Number

Mortgage Balance

Amouni of Payment per Month/Year

Status of Mortgage

Section 5. Other Personal Property and Other Assets,  (Describe, and if any is ple'dEa as security, state name and address of lien holder, amount
of lien, terms of rayment and if delincuent, describe delinfuency)

Section 6. Unpaid Taxes. (Describe in detail, as to type, to whom payable, when due, amount, and to what property, if any, a tax lien attaches.)

Section 7. Other Liabilities. {Describe in detail.)

Section 8. Life Insurance Held. (Give face amount and cash surrender value of policies - name of insurance company and beneficiaries)

| authorize SBA/Lender to make inquiries as necessary to verify the accuracy of the statements made and to determine my creditworthiness. | certify
the above and the staiements contained in the attachments are true and accurate as of the stated date{s}. These statements are made for the
purpose of either obtaining a loan or guaranteeing a loan. | understand FALSE statements may result in forfeiture of benefits and possible
prosecution by the U.S. Attorney General (Reference 18 1.8.C. 1001).

Signature. Date: Social Security Number:
Signature: Date: Social Security Number:
PILEASE NOTE: The estimated average burden hours for the completion of this form is 1.5 hours per response. if you have gquestions or comments

concerning this estimate or any other aspect of this information, please contact Chief, Administrative Branch, U.S. Small Business
Administration, Washington, D.C. 20416, and Clearance Officer, Paper Reduction Project (3245-0188). Office of Management and Budget,
Washington, D.C. 20503. PLEASE DO NOT SEND FORMS TO OMBE.




1.

10.

| Instructions to complete Personal Financial Statement (SBA Form 413) for the California Unified
Certification Program:

%ﬁmf

Fill out all line items to the best of your ability. Be sure to include the DATE in the upper right corner of the First
page.
Include all of your and, if applicable. your spouse’s assets and liabilities.

Assets that must be included are real property (includes rental or vacation homes), personal property wherever
located (includes household goods, collectibles, clothing and jewelry), other businesses, vehicles, boats, trailers,
cash, baiik accounts, stocks, bonds, retirement accounts, insurance policies and any other assets where you have
an ownership interest.

Complete Section 4 for all of your real estate. Be sure to include and identify which is your primary residence.

For married individuals, list both names and all property, including both community and separate property.
Complete Section 5 to identify separate property for each spouse.

Describe other assets, other property, and other liabilities in detail. Include your equity in your business also,
under Other Assets, and then itemize all Other Assets in Section 5.

Market values for items such as real estate, other assets and other property should be as accurate as possible to
their value as of the above date.

If necessary, use additional sheet(s) of paper to report all information and details.

To compute Net Worth, first add all liabilities and put that figure in the Total Liabilities line, then subtract Total
Liabulities from Total Assets to get your Net Worth.

To determine economic disadvantage eligibility, your Net Worth amount will be adjusted by the following to
obtain an Adjusted Net Worth figure (see worksheet below).

»  Exclusion of an individual's ownership interest in the applicant firmy;

»  Exclusion of an individual's equity in his or her primary residence;

»  Deduction of tax and interest penalties that would accrue if retirement savings or investments (e.g,, pension plans,
Individual Retirement Accounts, 401 (k) accounts, eic.) were distributed at the present time.

»  For airport concessionaire only: Exclusion of other assets documenied to be necessary to obtain financing or a
franchise agreement for the initiation, support or expansion of an airport concession, to a maxinmm of $3 million.

An individual's personal net worth includes only his or her own share of assets held Jointly or as community property with
the individual's spouse. If your Adjusted Net Worth exceeds the $750,000 cap and you, individually, or you and other
individuals are the majority owners of an applicant firm, the firm is not eligible for DBE certification. If the Adjusted Net
Worth of the majority owner(s) exceeds the $750,000 cap at any time after your firm is certified, the firm is no longer
cligible for certification. Should that occur, it is your responsibility to contact your certifying agency in writing to advise the
firm no ionger qualifies.

Adjusted Net Worth Worksheet:

Net Worth (less one-half of community property, if applicable) ............. B o

Less: @ ownership interest in applicant firm.........oooveoooooooon ( }
@ equity In Primary reSidence.....oo.vove oo, { )
® tax and interest penalties on retirement accounts.......... ( )
@ airport concessionaire exclusion, if applicable....................... { )

Adjusted Net Worth Total.. . eeresssssressssssssssesssssssnsenes $ _

Be sure to sign, and date at the end of the statement. If you have any questions or would like assistance in
completing this form, please contact one of the certifying agencies on the enclosed Roster.

AMATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS AFPLICATION 15 SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION,

| REVOCATION OF A PRIOK APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY SUBJECT THE PERSON AND/OR ENTITY MAKING

THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CRIMINAL PENALTIES AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND STATE LAW

I
|
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NTFIED CERTIFICA TION PROGRAM

NAICS Codes

The California Unified Certification Program adopted the 2002 North American Industry Classification System
(NAICS), an updated federal classification system, on October 27, 2003, Please indicate below areas of expertise
that you prefer to perform in order of importance. Enclosed is a partial list of NAICS codes for your convenience.
For a full list of NAICS codes and assistance in Jocating appropriate NAICS codes and determining 1if your firm
meets U.S. Small Business Administration (SBA) and U.S. DOT size standards, a search tool is available on the SBA
web site at* hitp://www.sba.gov/size/indextableofsize.html. DBE applicants are first subject to the applicable small
business size standards of the Small Business Administration (SBA). Second, the average annual gross receipts for
the firm (including its affiliates) over the previous three fiscal years must not exceed the U.S. Department of
Transportation’s cap of $19.57 million, as amended pursuant to SAFETEA-LU. Please note that size standards are
subject to change at any time by the SBA. If you do not have Internef access or need assistance, please contact one
of the certifying agencies on the enclosed Roster.

For firm applying for airport concession DBE certification: The average annual gross receipts for the firm
(including its affiliates) over the previous three fiscal years must not exceed $30 million.

NAICS Code Description of Work/Service




CALIFORN1A UNIFIED CERTIFICATION PROGRAM
List of NAICS Codes (partial)

1 10000 Agnculture Forestry, Fishing and Huntmg
111000 CrOp Productron - T
112000 Animal Production
113000 Forestry and Logging
114000 Fishing, Hunting and Trapping _
. 115000 Support Activities for Agriculture and Foresiry
210000 Mmmg
211000 " Oiland Gas Extraction el
212000 Mining (except Oil and Gas)
_213000 ___Support Activities for Mining »
220000 ! Utilities
i B ! Hydrdalébtric, Fossil Fuel, Nuclear and Other Electric Power
221110 Generation
221 120 Electric Power Transmission, Control and Distribution
221310 Water Supply and Irrigation Systems S
230000 Construction*
| 236000 Construction of Buildings
N New Single-Family Housmg Construction (except Operative
236115 Builders) 5
New Multifamily Housing Construction (except Operative
236116 Builders)
236117 _New Housing Operative Builders
236118 Residential Remodelers
236210 Industrial Building Construction
236220 Commercial and Institutional Bu:ldmg Construction
237000 Heavy and Civil Engineering Construction
237110 Water and Sewer Line and Related Structures Construction
237120 Qil and Gas Pipeline and Related Structures Constructuon
Power and Communication Line and Refated Structures
237130 Construction
237210 Land Subdivision B
237310 Highway, Street, and Bridge Construction
237990 Other Heavy and Civil Engineering Construction
237990 Dredging and Surface Cleanup Activities
238000 Specialy Trade Contractors
238110 Poured Concrete Foundation and Structure Contractors
238120 Structural Steel and Precast Concrete Contraciors
238130 Framing Contractors
238140 Masaonry Contractors
238150 Glass and Glazing Contractors
238160 Roofing Contractors
238170 Siding Contractors
| Other Foundation, Structure, and Building Exterior
238190 Contractors
238210 Electrical Contractors
238220 Plumbing, HBeating, and Air-Conditioning Contractors
238290 Other Building Equipment Contractors
238310 Drywall and Insulation Contractors
238320 Painting and Wall Covering Contractors
238330 Flooring Contractors
238340 Tile and Terrazzo Confractors
238350 Finish Carpentry Contractors
238390 Othier Building Finishing Contrastors
238910 Site Preparation Contractors
238980 All Other Specialty Trade Contractors
238990 Building and Property Specialty Trade Services

—————

310000 o
I Manufacturing
339999 . _ —
311000 Food Manufacturmg
312000 ! Beverage and Tobacco Product Manufacturing
313000 Textile Mills
314000 Textile Product Mills
315000 Apparel Manufacturing
315211 Men’s and Boys’ Cuf and Sew Apparel Contractors
Women's, Girls’, and Infants' Cut and Sew Apparel
315212 Contractors
315220 Men’s and Boys' Cut and Sew Apparel Manufacturing
3156230  Women’s and Girls’ Cut and Sew Apparel Manufacturing
315298 All Other Cut and Sew Apparel Manufacturing
315899 GCther Apparel Accessories and Other Apparel Manufactuning
316000 . Leather and Allied Product Manufacturing
316211 Rubber and Plastics Footwear Manufacturing
316213 Men's Footwear {except Athletic) Manufacturing
316214 Women's Footwear (except Athletic) Manufacturing
316219 Other Footwear Manufacturing
321000 Wood Product Manufacturing
322000 . Paper Manufacturing _
323000 | Printing and Related Supporf Activities
323110 _Commercial Lithographic Printing
323111 | Commercial Gravure Printing
323112 Commercial Flexographic Printing
323113 | Commercial Screen Printirig
323114 Quick Printing
323115 | Digital Printing
323116 | Manifold Business Forms Printing
323117 ! Books Printing
323118 Blankbook, Loose-leaf Binder and Device Manufacturing
323119 Other Commercial Printing
323121 Tradebinding and Related Work
323122 ' Prepress Services B
324000 Petrolsurm and Coal Products Manufacturing
- 324121 Asphalt Paving Mixture and Block Manufacturing
324122 Asphalt Shingle and Coating Materials Manufacturing
325000 ~ Chemical Manufacturing
326000 P.'asncs and Rubber Products Manufacturing
326211 | Tire Manufacturing (except Retreading)
326212 Tire Retreading
326220 Rubber and Plastics Hoses and Belting Manufacturing
326291 Rubber Produgt Manufacturing for Mechanical Use
326209 All Other Rubber Product Manufacturing
327000 Nonmetallic Mineral Product Marnufacturing
331000 . Primary Metal Manufacturing
332000 Fabricated Metal Product Manufacturing
332116 Metal Stamping
332322 Sheet Metal Work Manufacturing N
332323 Ornamental and Architectural Metal Work Manufacturing
332710 Machine Shops
332721 Precision Turned Product Manufacturing
332996 Fabricated Pipe and Pipe Fitting Manufacturing
333000 Machinery Manufaciuring
333120 Construction Machinery Manufacturing
333311 Automatic Vending Machine Manufacturing
333313 Office Machinery Manufacturing

*Note: evidence of State or other licensing is required in order to be classified in this industry, if applicable.

(This document contains a partial list of NAICS codes. For a complste list of NAICS codes, please visit www.sba.gov/size/indextableofsize, htmi)

{Rev. 09,05)
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California Unified Certification Program
List of NAICS Codes (partial)

333414

' 333415

333514
333613
333618
333911
333921
333922

333923

333924
334000
334111
334112
334113
334119
334210

334220
334290
334310
334417
334418
334419
334511

334512

334513
334514
334518
334519

334611

334812
334613

335000
336000
336112
336120
336211
336212
336311
336312
336321

336322

336330
336340

336350
336360
336370
336391
336399

*Note: evidence of State or other licensing is required in order to be classified in this industry, if applicable.

Heating Equipment {except Warm Air Furnaces}
Manufacturing

Air-Conditioning and Warm Air Heating Equipment and
Coemmercial and Industrial Refrigeration Equipment
Manufacturing

Special Die and Tool, Die Set, Jig and Fixture Manufacturing
Mechanical Power Transmission Equipment Manufacturing
Other Engine Equipment Manufacluring

Pump and Pumping Equipment Manufacturing

Elevator and Moving Stairway Manufacturing

Conveyor and Conveying Equipment Manufacturing
Overhead Traveling Crane, Hoist and Monorail System
Manufacturing

‘Industrial Truck, Tractor, Trailer and Stacker Machmery

Manufactunng

El'ectronlcComputer Manufactunng

Computer Storage Device Manufacturing

Computer Terminal Manufacturing

Other Computer Peripheral Equipment Manufacturing
Telephone Apparatus Manufacturing

Radicand Television Broadcasting anid Wireless
Communications Equipment Manufacturing

Other Communications Equipment Manufacturing

Audio and Video Equipment Manufacturing

Electronic Connector Manufacturing

Printed Circuit Assembly (Electronic Assembly) Mfg
Other Electronic Component Manufacturing

Search, Datection, Navigation, Guidance, Aeronautical, and
Nautical System and Instrument Manufacturing
Automatic Erivironmental Control Manufacturing for
Residential, Commercial and Appliance Use

Instruments and Related Products Manufacturing for
Measuring, Displaying, and Controlling industrial Process
Variables __

Totalizing Fluid Meter and Counting Device Manufacturing
Watch, Clock, and Part Manufacturing

Other Measurmg and Controlling Device Manufacturing
Software Reproducing

Prefecorded Compact Disc (except Software), Tape, and
Record Reproducing
Magnetic and Optical Recording Media Manufacturing

Electrical Equipment, Applianice and Component
Manufacturing

_ Transportation Equipment Manufacturing
Light Truck and Utility Vehicle Manufacturing
Heavy Duty Truck Manufacturing
Motor Vehicle Body Manufacturing
Truck Trailer Manufacturing

' Carburetor, Piston, Piston Ring and Valve Manufacturing

Gasoline Engine and Engine Parts Manufacturing
Vehicular Lighting Equipment Manufacturing

Other Motor Vehicle Electrical and Electronic Equipment
Manufacturing

Motor Vehicle Steering and Suspension Components
{except Spring) Manufacturing

Motor Vehicle Brake System Manufacturing

Motor Vehicle Transmission and Power Train Parts
Manufacturing

Motor Vehicle Seating and Interior Trim Manufacturing
Motor Vehicle Metal Stamping

Motor Vehicle Air-Conditioning Manufacturing

All Other Motor Vehicle Parts Manufacturing

339991

336411
336510
336611
336991
336999
337000
337127
337211
337214
337215
337920

339000

339111
330050

Aircraft Manufacturing
Railroad Rolling Stock Manufacturing
Ship Building and Repairing
Motorcycle, Bicycle and Parts Manufacturing
All Other Transportation Equipment Manufacturing
Furniture and Related Product Manufacturing

Institutional Furniture Manufacturing
Wood Office Furniture Manufacturing
Office Furniture (Except Wood) Manufacturing
Showcase. Partition, Shelving, and Locker Manufacturing
Blind and Shade Manufacturing

_ Misceflaneous Manufacturing
Laboratory Apparatus and Furniture Manufacturing
Sign Manufacturing

. Gasket, Packing, and Sealing Device Manufacturing _

420000

e ———e = - —

423000
' 423110

- 423120

| 423130

423140
423210

423310

423320
423330
423390

423410
423420

423430
423440

423450

ﬂ?_3490
423510
423610
423620
423690
423710
423720
423730
423740
423810

423820
423830
423840

423850

423860
423930
423940

Wholesale Trade

Mercham‘ Wholesalers Durable Goods
Automobile and Other Motor Vehicle Merchant Wholesalers
Motor Vehicle Supplies and New Parts Merchant Wholesirs
Tire and Tube Merchant’ Wholesalers

Furniture Merchant Wholesalers

Lumber, Plywood, Miliwork, and Wood Panel Merchant
Wholesalers

Brick, Stone, and Refated Construction Material Merchant
Wholesalers

Roofing, Siding, and Insutation Material Merchant Whotesirs
Other Construction Material Merchant Wholesalers
Photographic Equipment and Supplies Merchant
Wholesalers

Office Equipment Merchant Wholesalers

Computer and Computer Peripheral Equnpment and
Software Merchant Wholesalers

Other Commercial Equipment Merchant Wholesalers
Medical, Dental, and Hospital Equipment and Supplies
Merchant VWhelesalers

Other Professional Eqmpment and Supplies Merchant
Wholesalers

Metal Service Centers and Other Metal Merchant Wholeslrs
Electrical Apparatus and Equipment, Wlnng Supplies, and
Related Equipment Merchant Whelesalers

Efectrical and Elestronic Appliance, Television, and Radig
Set Merchant Wholesalers

Other Electronic Parts and Equipment Merchant Wholesalers

Hardware Merchant Wholesalers

Plumbing and Heating Equipment and Supplies (Mydronics)
Merchant Wholesalers

Warm Air Heating and Air-Conditioning Equipment and
Supplies Merchant Whaolesalers

Refrigeration Equipment and Supplies Merchant
Wholesalers

Construction and Mining (except Oil Well) Machinery and
Equipment Merchant Wholesalers

Farm and Garden Machinery and Equipment Merchant
Wholesalers

Industrial Machinery and Equipment Merchant Wholesalers
Industrial Supplies Merchant Wholesalers

Service Establishment Equipment and Supplies Merchant
Wholesalers

Transportation Equipment and Supplies (except Motor
Vehicie) Merchant Wholesalers

Recyclable Material Merchant Wholesalers

Other Miscellaneous Durable Goods Merchant Wholesalers

Page 2
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California Unified Certification Program
List of NAICS Codes (partial)

424000
424119
424120
424130
424210

424310

424330
424340
424410
424420
424490

424610
424690
424710

424720
424920

424930
424940
424950

424990
425000
425110

S 20 ]
440000

459999

Merchant Wholesalers, Nondurable Goods
Printing and Writing Paper Merchant Wholesalers
Stationary and Office Supplies Merchant Wholesalers
Industrial and Personal Service Paper Merchant Wholesalers
Drugs and Druggists’ Sundries Merchant Wholesalers
Piece Goods, Notions, and Other Dry Goods Merchant
Wholesalers .
Men’s and Boys' Clothing and Furnishings Merchant
Wholesalers
Women's, Chikiren's, and Infants’ C!othlng and Accessories
Merchant Wholesalers
Footwear Merchant Wholesalers
General Line Grocery Merchant Wholesalers
Packaged Frozen Food Merchant Wholesalers
Other Grocery and Related Products Merchant Wholesalers
Plastics Materials and Basic Forms and Shapes Merchant
Wholesalers
Other Chemical and Allied Products Merchant Wholesalers
Petroleum Bulk Stations and Terminals
Petroleum and Pefroleum Products Merchant Wholesalers
(except Bulk Stations and Teminals)
Book, Periodical, and Newspaper Merchant Wholesalers
Fiower, Nursery Stock, and Fiorists’ Supplies Merchant
Wholesalers 1o
Tobacco and Tobacco Product Merchant Wholesalers
Paint, Vamish, and Supplies Merchant Wholesalers
Other Miscellaneous Nondurable Goods Merchant
Wholesalers
Wholesale Electronic Markets and Agents and Brokers
Business to Business Electronic Markets
Wholesale Trade Agents and Brokers

Retail Trade

441000
441110
441120
441221
441222
441229
441229
441310
441320
442000
442110
442210
442291
442299
443000
443111
443112
443120
443130
444000
444110
444120
444130
444190
444210
444220
445000

*Note: evidence of State or other licerising is required in order to be classified in this industry. if applicable.

Motor ;ggicle and Parts Dealers
New Car Dealers

" Used Car Dealers

Motorcycle Dealers
Boat Dealers
All Other Motor Vehicle Dealers
Aircraft Dealers, Retail
Automotive Parts and Accessories Stores
Tire Dealers ] i )
Furniture and Home Furnishings Stores
Furniture Stores
Floor Covering Stores
Window Treatment Stores
All Other Home Fumnishings Stores
_ . Efectronics and Appliance Stores
Hausehold Appllance Stores
Radic, Television and Other Electronics Stores
Computer and Software Stores
Camera and Photographic Supplies Stores
Building Material and Garden Equipment and Supplies Dirs
Heme Centers
Paint and Wallpaper Stores
Hardware Stores
Other Bullging Material Dealers
Outdoor Power Equipment Stores
Nursery and Garden Cenlers
Food and Beverage Stores

446000 Health and Personal Care Stores
447000 Gasoline Stations
448000 Clothing and Clothing Accessories Stores
448110 Men's Clothing Stores
448120 Women's Clothing Stores
448130 Children’s and Infants’ Clothing Stores
448140 Family Clothing Stores
448150 Clothing Accessories Stores
448190 Other Clothing Stores
448210 Shoe Stores
448320 Luggage and Leather Goods Stores
451000 I Sporting Good, Hobby, Book and Music Stores
451211 Book Stores
451212 News Dealers and Newsstands
452000 General Merchandise Store
453000 Miscellaneous Store Retailers
453110 Florists
453210 Office Supplies and Stationery Stores
| 453220 Gift, Novelty and Souvenir Stores
' 453310 Used Merchandise Stores
I 454000 Nonstore Retaiiers
454111 Electronic Shopping
454112 Electronic Augtions
454113 Mail-Crder Houses
454210 Vending Machine Operators
454311 Heating Oil Dealers
454312 Liguefied Petroleum Gas (Boftled Gas) Deaters
454319 | Other Fuel Dealers
' 454390 - Other Direct Selling Establishments !
480000 " ;
Transportation
"_j99999 . - _ = |
481000 Air Transportat.'on
481111 Scheduled Passenger Air Transportation
481112 Scheduled Freight Air Transportation
481211 ; Nonscheduled Chartered Passenger Air Transportation
481212 Nonscheduled Chartered Freight Air Transportation
481210 Other Nonscheduled Air Transportation
482000 Rail Transportation
483000 Water Transportation
484000 Truck Transportation
484110 General Freight Trucking, Local
484121 General Freight Trucking, Long-Distarice, Truckload
General Freight Trucking, Long-Distance, Less Than
484122 Truckload
484210 Used Household and Office Goods Moving
484220 Specialized Freight (except Used Goods) Trucking, Local
Specialized Freight (except Used Goods) Trucking, Long-
484230 Distance
485000 Transit and Ground Passenger Transportation
485111 Mixed Mode Transit Systems
485112 i Commuter Rail Systems
485113 Bus and Motor Vehicle Transit Systems
485119 Other Urban Transit Systems
485210 Interurban and Rural Bus Transportation
485310 Taxi Service
485320 Limousine Service
485410 School and Employee Bus Transportation
485510 Charter Bus Industry
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485991 Special Needs Transporiation
485909 All Other Transit and Ground Passenger Transportation
486000 _ Pipefine Transportation
487000 Seenic and Sightseeing Transportation
488000 Support Activities for Transportation
488111 Air Traffic Confrol
488119 Other Airport Operations
488190 Other Support Activities for Air Transportation
488210 Support Activities for Rail Transportation
488310 Port and Harbor Operations
488320 Marine Cargo Handling
488390 Other Support Activities for Waler Transportatlcm
488410 Motor Vehicle Towing
488490 Other Support Activities for Road Transportation
488510 Freight Transportation Arrangement
488991 Packing and Crating
488998 Al Other Support Activities for Transportation
491000 Postal Service
492000 Couriers and Messengers
492110 Couriers
492210 Locat Messengers and Local Delivery
493000 Warehousing and Storage
493110 General Warehousing and Storage
493120 Refrigerated Warehousing and Storage
493190 Other Warehousing and Storage __ me——
_510 0000 Information
51 1000 Pubhshmg lndustr.'es (excepr Internet]
511110 Newspaper Publishers
511120 Periodical Publishers
511130 Book Publishers
511140 Directory and Mailing List Publishers
511199 All Other Publishers

* 511210 Software Publishers
512110 Motion Picture and Video Production
512191 Teleproduction and Other Postproduction Services
512199 Other Metion Picture and Video Industries
512210 Record Production
512220 Integrated Record Production/Distribution
512240 Sound Recording Studios.
512290 Other Sound Recording Industries
515000 Broadcasting (except Infernet)
515111 Radio Networks™
515112 | Radio Stations®
515120 Television Broadcasting”
515210 Cable and Other Subscription Programming
516000 Internet Publishing and Broadcasting
516110 Internet Publishing and Broadcasting
517000 Telecommunications
517110 Wired Telecommunications Carriers
517211 Paging
517212 Cellular and Other Wireless Telecommunications
517310 Telecommunications Resellers
517410 Satellite Telecommunications
5175140 Cable and Other Program Distribution
517910 Other Telecommunications

internet Service Providers, Web Search Portals, end Data

518000 Processing Services
518111 Internet Service Providers

California Unified Certification Program
List of NAICS Codes (partial)

*Note: evidence of State or other licensing is required in order to be classified in this industry, if applicable.

518112 Web Search Portals
518210 Data Pracessing, Hosting, and Related Services
519000 Other Information Services
519110 News Syndicates
519120 | Libraries and Archives
519180 Al Other Information Services .
520000 Finance and Insurance*
522000 Cred:t intermediation and Related Aclivities
522220 Sales Financing
522291 Consumer Lending
522202 Real Estate Credit —
522298 All Other Non-Depository Credit Intermediation
522310 | Mortgage and Nonmeortgage Loan Brokers

_____ Financial Transactions Processing. Reserve, and Clearing
522320 . House Aclivities
522390 Other Activities Related to Credit |ntermed|at|on
523000 Financial Investments and Relafed Activities
523110 Investment Banking and Securities Dealing
523120 Securities Brokerage
523130 Commodity Contracts Dealing
523140 Commodity Contracts Brokerage
523910 Miscellaneous Intermediation
523920 Portfolio Management
523030 Investment Advice
52391 Trust, Fiduciary and Custody Activities
523999 Miscellaneous Financial Investment Activities
524000 Insurance Carriers and Related Activities
524113 Direct Life Insurance Carriers
524114 Direct Health and Medical Insurance Carriers
524126 Direct Property and Casualty Insurance Carriers
524127 | Direct Title Insurance Carriers

- Other Direct Insurance (except Life, Health and Medical)

524128 Carriers
524130 Reinsurance Carriers
524210 Insurance Agencies and Brokerages
524291 Claims Adjusting
524292 Third Party Administration of Insurance and Pension Funds
524298 Adl Other Insurance Related Activities
525000 ] Funds, Trusts and Other Financial Vehicles
525110 Pension Funds
525120 Health and Welfare Funds
525190 Other Insurance Funds
525910 Open-End Investment Funds
525920 Trusls, Estates, and Agency Accounts
525930 Real Estate Investment Trusts
_525890 Other Financial Vehicles R
530000 Real Estate and Rental and Leasmg
531 000 Real Estate
531120 Lessors of Nonresidential Buildings (except Miniwarehouses)
531130 Lessors of Miniwarehouses and Self Storage Units
531190 Lessors of Other Real Estate Property
531210 Offices of Real Estate Agents and Brokers®
531312 Nenresidential Property Managers
531320 Offices of Real Estate Appraisers™
531390 Other Activities Related to Real Estate
5320060 Rental and Leasing Services
532111 Passenger Car Rental
532112 Passenger Car Leasing
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California Unified Certification Program
List of NAICS Codes (partial)

Truck, Utility Trailer, and RV (Recreational Vehicle) Rental 541890 Other Services Related to Advertising
532120 and Leasing 641910 Marketing Research and Public Opinion Poling
532210 Consumer Electronics and Appliances Rental £41922 Commercial Photography
goac All Other Consumer Goods Rental 541930 Transtation and fntér‘pr‘étatfon Services
532310 General Rental Centers 541890 All Other Professional, Scientific and Technical lical Services
1 Commercial Air, Rail, and Water Transportation Equipment R =i
532411 Rental and Leasing 550000 Management of Compames and Enterpnses
Construction, Mining and Forestry Machinery and Equipment 5511 11 Oﬁ”ces of Barnk Holding Companies

532412 Rental and Leasing 551412 offi £ Other Holding C.
532420 Office Machinery and Equmeni Rental and Leasing i 1ces 9 S 0l0Tg Companies
Other Commercial and Industrial Machinery and Equipment 560000 ~ Administrative and Supporf Services

532490 Rental and Lesasing = —
Lessors of Nonfinancial Intangible Assets (except 561000 Administrative and Support Services

_533110 Copyrighted Works} ) ) 561110 Office Administrative Services
561210 Facilities Support Services

———r— —_

Professional, Scientific and Technical

540000 : ) B [
Services 56121(_] Base Maintenance .
— S - 561310 Employment Placement Agencies
541110 Offices of Lawyers® 561320 Temporary Help Services
541191 Title Abstract and Settiement Offices 561330 Employee Leasing Services
541199 All Other Legal Services 561410 Document Preparation Services
541211 Offices of Certified Public Accountants* 561421 Telephone Answering Services
541213 Tax Preparation Services* 561422 Telemarketing Bureaus
541214 Payroll Services 561431 Private Mail Centers
241219 Other Accounting Services 561439 Other Business Service Centers (including Copy Shops)
541310 Al’ChitBCtUI’BJ Services* 561440 Collection Agencies
541320 Landscape Architectural Services* 561450 Credit Bureaus
541330 Engineering Services* 561491 Repossession Services
541340 Drafting Services 561492 Court Reporting and Stenotype Services
541340 Map Drafting _ 561499 All Other Business Support Services
541350 Building Inspection Services 561510 Travel Agencies
541360 | Geophysical Surveying and Mapping Services™ 561520  Tour Operators
541370 Surveying and Mapping (except Geophysical) Services” 561599 All Other  ravel Arrangement and Reservation Services
541380 | Testing Laboratories 561611 | Investlgatlon Services
541410 Interior Design Services 561612 Security Guards and Patrol Services*
541420 Industrial Desigr Services 561613 Armored Car Services
541430 Graphic Design Services 561621 Security Systems Services (except Locksmiths)
541490 Other Specialized Design Ser\nces 561622 Locksmiths
541511 Custom Computer Programming Services 561710 Exterminating and Pest Control Services®
541512 Computer Systems Design Services 561720 Janitorial Services
541513 Computer Facilities Management Services 561730 Landscaping Services”
541519 Other Computer Related Services S 561740 Carpet and Upholstery Cleaning Services
Administrative Management and General Maniagement 561790 Other Services to Buildings and Dwellings

541611 Consulting Services

. ! . a i = 2 .
Human Resources and Executive Search Consulting 561910 Packaging and Labeling Services

541612 Services 561920 Convention and Trade Show Organizers

541613 Marketing Consulting Services ) 561990 Al Other Support Services L _
Process, Physical Distribution and Logistics Consulting 562006 Waste Managemienit and Remediation Services

salely L Sefaced 562111 Solid Waste Collection.

541618 Other Management Constilting Services 562112 Hazardous Waste Collection*

541620 Environmental Consulting Services 562119 Other Waste Collection

541690 Other Scientific and Technical Consulting Services 562211 Hazardous Waste Treatment and Disposal*
Research and Develepment in the Physical, Engmeerlng, 562219 Other Nonhazardous Waste Treatment and Disposal

541710 and Life Sciences

Research and Development in the Social Sciences and 962910 Remediation Services

541720 Humanities 562910 Environmental Remediation Services
541810 Advertising Agencies 562020 Materials Recovery Facilities
541820 Publlic Relations Agencies 562998 __ Ali Other Miscellaneous Was Waste Management Services N
541830 Media Buying Agencies 610000 Educat.'onal Serwces
2:: Sgg Med:a R:gresgﬁtatwes 61 1410 Business and Secretarial Schools
. Crshidy ACyerisilo 6511420 Computer Training

541860 Direct Mail Advertising 611420

. s e I Professional and Management Develc_npment Training
541870 Advertising Material Distribution Services :

611512 Flight Training

*Note: evidence of State or other licensing is required in order to be classified fn this industry, if applicable, Page 5



California Unified Certification Program
List of NAICS Codes (partial)

611513 Apprenticeship Training
611519 1 Other Technical and Trade Schools
611630 Language Schools
611691 ; Exam Preparation and Tutering
611692 | Automobile Driving Schools o
611699 | All Other Misceltaneous Schiools and Instruction
811710 ' Educational Suppert Services =
620000 Heaith Care and Social Assistance*
621000 Ambu!arory Health Care Services
621110 Offices of Physicians
621210 Offices of Dentists
621310 Offices of Chiropractors
621320 Offices of Optometrists
621330 Offices of Mental Health Practltuoners {except Physnc1ans)
i Offices of Physical, Occupatlonal and Speech Therapists
| 621340 and Audiologists
621391 Offices of Podiatrists
621399 Offices of All Other Miscellaneous Health Practmoners
621410 Family Planning Centers
621420 Outpatient Mental Health and Substance Abuse Centers
621482 Kidney Dialysis Centers
621493 Freestanding Ambulatory Surgical and Emergency Centers
621498 All Other Outpatient Care Centers
621511 Medical Laboratories .
621512 Diagnostic Imaging Centers
621610 Home Health Care Services
621910 Ambulance Services
621929 All Other Miscellaneous Ambulatory Health Care Services—
622000 Hospitals
623000 Nursing and Residential Care Facilities
€24000 Social Assistance
624110 Child and Youth Services
624120 Services for the Elderly and Persong with Disabilities
624190 Other Individual and Family Services
624210 Community Food Services
624221 Temporary Shelters
624229 Other Community Housing Services
624230 Emergency and Other Relief Services
624310 Vocational Rehabilitation Services
624410 Child Day Care Services —
710000 Arts, Entertainment and Recreat:on
711000 Performmg Arts, Spectator Sports and Related Industnes
712000 Museums, Historical Sites and Similar Institutions
713000 Amusement, Gambling and Recreation Indusiries
' 720000 Accommodatron and Food Services
721000 [ J Accommodation
722000 Food Services and Drinking Places
722110 Full-Service Restaurants
722211 Limited-Service Restaurants
722212 Cafeterias
722213 Snack and Nonalcoholic Beverage Bars
722310 Food Service Contractors
. 722320 Caterers
722330 Mobile Food Services
722410 Drinking Places {Alcoholic Beverages)

e —— e A

*Note: evidence of State or other licensing is required in order to be classified in this industry, if applicable.

81 0000 Other Services

- 81 1000 ) Repair and Maintenance

811111 General Automotive Repair

8i1112 Automotive Exhaust System Repair

811113 Automotive Transmission Repair .

. Other Automotive Mechanical and Electrical Repair and

811118 1 Maintenance

811121 Automotive Body, Paint and Interior Repalr and Maintenance
| 811122 Automotive Glass Replacement Shops .

814131 Automotive Ofl Change and Lubrication Shops

811192 | Car Washes

811198 All Other Automotive Repair and Malntenance

811211 Consumer Electronics Repair and Maintenance _

811212 Computer and Office Machine Repair and Maintenance

811213 | Communication Equipment Repair and Maintenance

Other Electronic and Precision Equipment Repair and
811219 Maintenance
Commercial and Industrial Machinery and Equipment

811310 {except Automotive and Electronic)Repair and Maintenance

811411 Home and Garden Equipment Repair and Maintenance

811412 Appliance Repair and Maintenance

811420 Reupholstery and Furniture Repair

811430 Footwear and Leather Goods Repair

812000 Personal and Laundry Services

812320 Drycleaning and Laundry Services {except Coin-Operated)

812331 Linen Supply

812332 Industrial Launderers

812921 Phiotc Finishing Laboratories (except One-Hour)

812922 One-Hour Photo Finishing

812930 Parking Lots and Garages

Relrg:ous Grantmaking, Civic, Professional and Similar
813000 Organizations

The following internal codes are not NAI'C'S' codes, and are to

999xxx Airport Concessions
999000 Airport Concessionaire - Food and Beverage
699001 | Airport Concessionaire - Book Stores
999002 Airport Concessionaire - Auto Rental
999003 Airport Concessionaire - Banks
929004 Airport Concessionaire - Hotels and Motels
989003 Airport Concessionaire - Insurance Machines and Colnters
999006 Airport Concessionaire - Gift, Novelty, and Souvenir Shop
999007 Airport Concessionaire - Newstands
998008 Airport Concessionaire - Shoe Shine Stands
969009 Airpori Concessionaire ~ Barber Shops
999010 Airport Concessionaire - Automobile Parking
999011 Airport Concessionaire - Jewelry Store
999012 Airport Concessionaire - Advertising
999013 Airpori Concessionaire - Luggage Canl
999014 Airport Concessionaire - Nail Salens
_ 999015

Airport Concessionaire - Private Mail Centers
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CALIFORNIA UNIFIED

CERTIFICATION PROGRAM (CUCP)

/ "lr“ LT

B Ty e PRI rrrrereer PPPPE. 1
ANTFIED CERTIFICATION PROGRAM

Roster of Certifying Agencies

Note: If you received this information on hard copy, the California Unified Certification Program Application
Package is available on the website at http://www.dot.ca.gov/hg/bep/business_forms.htm.

If the firm has its principal place of business in another state and is currently cerfified in that state, please

contact the California Department of Transportation in the Northern Cluster.

Sther Cluster

—

Area Counties Certifying Agencies
Riverside, Imperial (_:ITY OF SAN DIEGO AIRPORT CONCESS]ONS ONLY:
: Riverside Equal Opportunity Contracting SAN DIEGO COUNTY
Imperial & San Diego Program REGIONAL AIRPORT
San Diego (RIS) 1010 Second Avenue, #500 AUTHORITY
San Diego, CA 92101 Small Business Development
Phone: (619) 533-4492 Department

Fax: (619)533-4474
www.sandiego.oov

P.O. Box 82776

San Diego, CA 92138-2776
Phone: (619) 400-2569
Fax:  (619) 400-2566

Www.san.org

Los Angeles
Area

|

Kern

Los Angeles
Orange

San Bernardino
San Luis Obispo
Santa Barbara
Ventura

* List of agencies subject to chan g€

| CITY OF LOS ANGELES

Office of Contract Compliance
600 South Spring St., Suite 1300
Los Angeles, CA 90014

Phone: (213) 847-6480

Fax:  (213) 847-5566
www.lacity.org/bea

Page 1 of 2

ORANGE COUNTY
TRANSPORTATION
AUTHORITY (OCTA)
Small Business Programs
550 South Main Street
P.O.Box 14184

Orange, CA 92863-1584
Phone: (714) 560-5620
Fax: (714) 560-5792

LOS ANGELES COUNTY
METROPOLITAN
TRANSPORTATION
AUTHORITY (METRQ)
Diversity and Economic
Opportunity Department
One Gateway Plaza

Los Angeles, CA 90012
Phone: (213) 922-2600
Fax:  (213)922-7660
www.mta.net

{Rev. 0905}



Roster of Certifying Agencies

Area Counties Certifyving Agencies j
| Bay' Area/ Alameda BART CENTRAL CONTRA COSTA
P Amador S.F.BAY AREA RAPID TRANSIT AUTHORITY (CCCTA)
Central Valley Calaveras TRANSIT DISTRICT Office of Civil Rights
Contra Costa {BART) 2477 Arnold Industrial Way
Fresno 300 Lakeside Drive Concord, CA 94520-5327
Kings 18™ Floor Phone: (925) 676-1976
Madera Qakland, CA 94612 Fax:  (925) 686-2630
Marin Phone: (510) 464-7580 www.cccta.org
Mariposa Fax:  (510) 464-7587
Merced www.bart.goy SAN FRANCISCO MUNICIPAL
Monterey TRANSPORTATION AGENCY
Napa CITY OF FRESNO {SFMTA) '
San Benito DBE Program 1 South Van Ness Avenue, 3rd Floor
San Francisco 2101 G Street, Building A San Francisco, CA 94103
San Joaquin Fresno, CA 93706 Phone: (415)701-4443
San Mateo Phone: (559)621-1182 Fax:  (415)701-4347
Santa Clara | Fax:  (559) 488-1069 www.sfmuni.com
Santa Cruz www.ci.fresno.ca.us
Solano SAN MATEQ COUNTY TRANSIT
Sonoma SANTA CLARA VALLEY DISTRICT ( SAMTRANS)/
Stanislaus TRANSPORTATION PENINSULA CORRIDOR JOINT
Tulare AUTHORITY (VTA) POWERS BOARD (JPB)
Tuolumne Small & Disadvantaged DBE Office
Businesses 1250 San Carlos Avenue
'f. 3331 North First Street San Carlos, CA 94070
| San Jose, CA 95134-1906 Phone: {650) 508-7939
Phone: (408)321-5962 Fax:  (650) 508-7738
Fax:  (408) 955-9729 Wwww.samtrans.com
www.vta.org
AIRPORT CONCESSIONS ONLY :
SAN FRANCISCO
INTERNATIONAL AIRPORT
Airport Minority/Women Opportunity
P.O. Box 8097
San Francisco, CA 94128
Phone: (650) 821-5021
Fax:  (650)821-5146
www.flysfo.com
Northern Alpine Nevada CALIFORNIA YOLO COUNTY
a5 = Butte Placer DEPARTMENT OF TRANSPORTATION DISTRICT
California Colusa Plumas TRANSPORTATION (YOLORBUS)
Del Norte  Sacramento | (CALTRANS) DBE Programs
El Dorado  Shasta Civil Rights MS 79 350 Industrial Way
Glenn Sierra 1823 14" Street Woodland, CA 95776
Humboldt  Siskiyou Sacramento, CA 95814 Phone: (530) 661-0816
Inyo Sutter Phone: (916} 324-1700 or Fax:  (530)661-1732
Lake Tehama {866) 810-6346 www.yetd.org
Lassen Trinity Fax; (916)324-1862
Mendocine  Yolo www.dot.ca.gov
| Modoc Yuba
| Mono

————————— ———e——
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DBE Regulation, 49 CFR Part 26



¢CFR — Code of Federal Regulations

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR data is current as of March 17, 2016

Titie 49 — Sublitie A — Part 26
Title 49: Transportation

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS

Contents
Subpart A—General

§26 1 What are the objeclives of this part?

§26 3 To whom does this part apply?

§28 5 What do the terms used in this part mean?

§26.7 What discriminatory actions are forbidden?

§26.¢ How does the Department issue guidance and interpretations under this part?
§26.11 What records do recipients keep and repori?

§26.13 What assurances must recipients and contraciors make?

§26.15 How can recipients apply for exemptions or waivers?

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting

§26.21 Who must have a DBE program?

§26.23 What is the requirement for a policy statement?

§26.25 What is the requirement for a liaison officer?

§26.27 What efforts must recipients make concerning DBE financial institutions?

§26.29 What prompt payment mechanisms must recipients have?

§26.31 What information must you include in your DBE directory?

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?
§26 35 Wnat role do business development and mentor-protégé pragrams have in the DBE program?
§26.37 What are a recipient's respensibilities for menitoring the performance of other program participants?
§26.39 Fostering small business participation.

Subpart C—Goals, Good Faith Efforts, and Counting

§26.41 What is the role of the statutory 10 percent goal in this program?
§26.43 Can recipients use set-asides or quotas as pari of this program?
826 45 How do recipients set overall goals?

§26.47 Can recipients be penalized for faifing to meet overail goals?
§26.49 How are overall goals established for transit vehicle manufacturers?
§26.51 What means do recipients use to meet overall goals?

Page 1 of 60

§26.53 What are the good faith efforts procedures recipients follow in situations where there are contract goals?

§26.55 How is DBE parlicipation counted toward goals?
Subpart D—Certification Standards

§26.61 How are burdens of proof allocated in the certification process?
§26.63 What rules govern group membeérship determinations?

§26.65 What rules govern business size determinations?

§26.67 What rules determine social and economic disadvantage?
§26.68 What rules govern determinations of ownership?

§26.71 What rules govern determinations concerning control?

§26 73 What are other rules affecting certification?

Subpart E—Certification Procedures

§26.81 What are the requirements for Unified Certificaticn Programs?

§26.83 What procedures do recipients follow in making certification decisions?
§26.85 Interstate certification.

§26.86 What rules govern recipients' denials of initial requests for certification?

http://www.ecfr.gov/cgi-bin/text-idx ?SID=8b65d3e4f561 1 64e3f8a8dc790ca5d3&me=true...
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§2687 What procedures does a recipient use to remove a DBE'S eligibility?

§26 88 Summary suspension of certification.

§26 85 What is the process for certification appeals to the Department of Transportation?
§2691 What actions do recipients take following DOT certification appeal decisions?

Subpart F—Compliance and Enforcement

§26 101 What compliance procedures apply to recipients?

§25.103 What enforcement actions apply in FHWA and FTA programs™?

£26.105 Whal enforcement actions apply i FAA programs?

§26 107 What enforcement actions apply to firms participating in the DBE program?

§26 109 What are the rules governing information. confidentiality, cooperation, and intimidation or retaliation?
Appendix A to Part 26—Guidance Concerning Good Faith Efforts

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form

Appendix C to Part 26—DBE Business Development Program Guidelines

Appendix D to Part 26—Mentor-Protégé Program Guidelines

Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

Appendix F to Part 26—Uniform Certification Application Form

Appendix G to Part 26—-Personal Net Worth Statement

AUTHORITY: 23 U.5.C. 304 and 324: 42 0.§.C. 20004, et seq. ; 49 U.S C. 47107, 47113, 47123; Sec. 1101(b), Pub. L. 105178,
112 Stat. 107, 113.

SOURGCE. 64 FR 5126, Feb. 2, 1999, unless otherwise noted.
4+ BacktoTop
Subpart A—General
t Back to Top
§26.1 What are the objectives of this part?
This part seeks to achieve several objectives:

{a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the Department's
highway, transit, and airport financial assistance programs;

(b} To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts,

(c) To ensure that the Department's DBE program is narrowly tailored in accordance with applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to participate as DBEs;
{e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

{fy To promote the use of DBEs in all types of federally-assisted contracts and procurement activities conducted by
recipients

(g) To assist the development of firms that can compete successfully in the marketplace outside the DBE program
and

(h) To provide appropriate flexibility to recipients of Federal financial assistance in establishing and providing
opportunities for DBEs

{64 FR 5126, Feb, 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]
%. Back o Top
§26.3 To whom does this part apply?
(a) if you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | {other than Part B} and V of the Intermodal Surface
Transportation Efficiency Act of 1991 {ISTEA). Pub. L. 102-240, 105 Stat. 1814, or Titles |, Iil. and V of the Transportation
Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112 Stat. 107. Titles |, lIl, and V of the Safe, Accountabie,
Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-58, 119 Stat. 1144, and
Divisions A and B of the Moving Ahead for Progress in the 21st Century Act (MAP-21), Pub. L. 112-141, 126 Stat. 405.

(2) Federal transit funds authorized by Titles I, ill, V and VI of ISTEA, Pub. L. 102-240 or by Federal transit laws in
Title 49, U.S. Code, or Titles |, 11, and V of the TEA-21, Pub. L. 105-178 Titles 1, Ill, and V of the Safe, Accountable,
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Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 106-59, 119 Stat. 1144: and
Divisions A and B of the Moving Ahead for Progress in the 21st Century Act {MAP-21). Pub. L. 142-141, 126 Stat. 405.

{3 Airport funds authorized by 49 U.S.C 47101, of seq.
(b) [Reserved)

(c) If you are letting a contract, and that contract is to be performed entirely outside the United States, its territories
and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part does riot apply to the contract.

{d) If you are letting a contract in which DOT financial assistance does not participate, this part does not apply to the
contract.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 88582, Oct, 2, 2014]
t Back to Top
§26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration {SBA) regulations, 13 CFR part
121,

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either directly or
indirectly:

(i) One concern controls or has the power to control the other; or
(if) A third party or parties controls or has the power to controf both: or
{iiiy An identity of interest between or amorig parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors. including common
ownership, common management, and contractual relationships. Affiliates must be considered together in determining
whether a concern meets small business size criteria and the statutory cap on the participation of firms in the DBE
program

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more Alaskan indian
{including Tsimshian Indians not enrolled in the Metlaktia Indian Community), Eskimo, or Aleut blood, or a combination of
those bloodlines, The term includes, in the absence of proof of a minimum blood quanturm, any citizen whom a Native
village or Native group regards as an Alaska Native if their father or mother is regarded as an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban Carporation, or Group
Corporation organized under the laws of the State of Alaska in accordance with the Alaska Native Claims Settiement Act,
as amended (43 U.S C. 1601, et seq.).

Assets mean all the property of a person available for paying debts or for distribution, including one's respective share
of jointly held assets. This includes, but is not limited to, cash on hand and in banks, savings accounts, IRA or other
retirement accounts, accounts receivable, life insurance, stocks and bonds, real estate, and personal property.

Business, business concern or business enferprise means an entity organized for profit with a place of business
located in the United States, and which operates primarily within the United States or which makes a significant
contribution to the United States economy through payment of taxes or use of American products, materials, or labor.

Compliance means that a recipient has correctly implemented the requirements of this part.

Contingent Liability means a liability that depends on the occurrence of a future and uncertain event. This includes,
but is not limited to, guaranty for debts owed by the applicant concern legal claims and judgments, and provisions for
federal income tax.

Contract means a legally binding relationship obligating a seller to furnish supplies or services {including, but not
limited to, construction and professional services) and the buyer to pay for them. For purposes of this part, alease is
considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier}, in a8 DOT-assisted highway,
transit, or airport program.

Days mean calendar days. In computing any period of time described in this part. the day from which the period
begins to runis not counted, and when the last day of the period is a Saturday, Sunday, or Federal holiday, the period
extends to the next day that is not a Saturday, Sunday, or Federal holiday Similarly, in circumstances where the
recipient's offices are closed for all or part of the last day, the period extends to the next day on which the agency is open.
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Department or DOT means the U.S. Department of Transportation, including the Office of the Secretary, the Federal
Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation Administration (FAA).

Disadvantaged business enterprise or DBE mieans a for-profit small business concermn—

(1) That is at least 51 percent owned by one or more individuals who are both socially and economically

disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or more such individuals;
and

(2) Whose management and daily business operations are controlied by one or more of the socially and economically
disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor {at any tier) funded in whole or in
part with DOT financial assistance, including letters of credit or loan guarantees, except a contract solely for the purchase
of land.

Good feith efforts means efforts to achieve a DBE goal or other requirement of this part which, by their scope.
intensity, and appropriateness to the objective, can reasonably be expected fo fulfill the program requirement.

business

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, grandfather,
grandmother, father-in-law, mother-in-law, sister-in-law, brother-in-law, and domestic partner and civil unions recognized
under State law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians, including any
ANC. which is recognized as eligible for the special programs and services provided by the United States to Indians
because of their status as Indians, of is recognized as such by the State in which the tribe, band, nation, group, or
community resides. See definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single, for-profit business
enterprise, for which the parties combine their property, capital, efforts, skilts and knowledge, and in which the DBE is
responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution,
control, management, risks, and profits of the joint venture are commensurate with its ownership interest.

Liabilities mean financial or pecuniary obligations. This inciudes, but is not limited to, accounts payable, notes payable
to bank or others, installment accounts, mortgages cn real estate, and unpaid faxes.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area which now comprises
the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native Hawailans in the State of
Hawaii which is a not-for-profit organization chartered by the State of Hawaii, is controlled by Native Hawaiians, and
whose business activities will principally berefit such Native Hawaiians.

Noncornpliance means that a recipient has not correctly implemented the requirements of this part.

Operating Adminjstration or OA means any of the following parts of DOT: the Federal Aviation Administration {FAA),

Federal Highway Administration (FHWA), and Federal Transit Administration {(FTA). The “Administrator” of an operating
administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities are deducted. An
individual's personal net worth does not include: The individual's ownership interest in an applicant or participating DBE
firm: or the individual's equity inv his or her primary place of residence An individual's personal net worth includes only his
or her own share of assets held jointly or as community property with the individual's spouse.

Primary industry classrfication means the most current North American industry Classification System (NAICS)
designation which best describes the primary business of a firm. The NAICS is described in the North American Industry
Classification Manual—United States, which is available on the Internet at the U.S. Census Bureau Web site:
http /www. census. gov/ecsww/naics/

Primary recipienf means a recipient which receives DOT financial assistance and passes some or all of it on to
another recipient.

Principal place of business means the business location where the individuals who manage the firm's day-to-day
operations spend most working hours. If the offices from which management is directed and where the business records
are kept are in different locations, the recipient wil determine the principal place of business.
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Program means ary undertaking on a recipient's part to use DOT financial assistance, authorized by the laws to
which this part applies

Race-conscious measure or program is one that is focused specifically oni assisting only DBES, including women-
owned DBEs,

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For the purposes of
this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether directly or through
another recipient, through the programs of the FAA, FHWA, or FTA, or who has applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.
Sel-aside means a contracting practice restricting eligibility for the competitive award of a contract solely to DBE firms.
Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the SBA under the 8(a)
BD or SDE programs.

Small business concerrt means, with respect to firms seeking to participate as DBEs in DOT-assisted contracts, a
small business concern as defined pursuant to section 3 of the Small Business Act and Small Business Administration
regulations implementing it (13 CFR part 121) that also does not exceed the cap on average annual gross receipts
specified in §26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen {or lawfully admitted
permanent resident) of the United States and who has been subjected to racial or ethnic prejudice or cultural bias within
American society because of his or her identity as a members of groups and without regard to his or her individual
qualities. The social disadvantage mist stem from circumstances beyend the individual's contraf,

(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual on a case-by-case
basis. An individual must demonstrate that he or she has held himself or herseif out, as a member of a designated group if
you require it.

(2) Any individual in the following groups. members of which are rebuttably presumed {o be socrally and economically
disadvantaged:

(i} "Black Americans,” which includes persons having origins in any of the Black racial groups of Africa;

(if) “Hispanic Americans,” which includes persons of Mexican. Puerto Rican, Cuban, Dominican, Central or South
American, or other Spanish or Portuguese culture or origin, regardless of race;

{iii) “Native Americans " which includes persons who are enrolled members of a federally or State recognized Indian
tribe, Alaska Natives, or Native Hawaiians:

(iv) "Asian-Pacific Americans," which includes persons whose origins are from Japan, China, Taiwan, Korea, Burma
{Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Mataysia, indonesia, the Philippines, Brunei, Samoa,
Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau}, Republic of the Northern Marianas Isiands,
Samoa, Macao, Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Amernicans,” which includes persons whose origins are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or Sri Lanka;

(vi) Women;

{vii) Any additional groups whose members are designated as socially and economically disadvantzged by the SBA,
at such time as the SBA designation becomes effective.

{3) Being born in a particutar country does not, standing alone, mean that a person is necessarily 2 member of one of
the groups listed in this definition.

Spouse means a married person, including a person in a domestic partnership or & civil union recognized under State
law

Transit vehicle manufacturer means any manufacturer whose primary business purpose is to manufacture vehicles
specifically built for public mass transportation. Such vehicles include, but are not limited to: Buses, rail cars, trolieys,
ferries, and vehicles manufactured specifically for paratransit purposes. Producers of vehicles that receive post-production
alterations or retrofitting to be used for public transportation purposes (e.g., so-called cutaway vehicles, vans customized
for service to people with disabilities) are aiso considered transit vehicle manufacturers Businesses that manufacture,
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mass-produce, or distribute vehicles solely for personal use and for sale “off the lot” are not considered transit vehicle
manufacturers,

Tribally-owned concern means any concern at least 51 percent owned by an indian tribe as defined in this section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise {i.e., 'You must
do XYZ' means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 84 FR 34570, June 28, 1899. 68 FR 35553, June 16, 2003; 76 FR 5096, Jan. 28, 2011;
79 FR 59592, Oct. 2, 2014]

% Backto Top
§26.7 What discriminatory actions are forbidden?

(a) You must never exclude any person from participation in, deny any person the benefits of, or otherwise
discriminate against anyone in connection with the award and performance of any contract covered by this part on the
basis of race, color, sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other arrangements, use
criteria or methods of administration that have the effect of defeating or substantially impairing accomplishment of the
objectives of the program with respect to individuals of a particular race, color, sex, or nationat origin

t Backto Top
§26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and interpretations (including interpretations set forth in certification appeal decisions) consistent
with this part 26 and issued after March 4, 1999 express the official positions and views of the Department of
Transportation or any of its operating administrations.

(b} The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and FAA may issue
written interpretations of o written guidance concerning this part. Written interpretations and guidance are valid, and
express the official positions and views of the Department of Transportation or any of its operating administrations, only if
they are issued over the signature of the Secretary of Transportation or if they contain the following statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it as consistent with the
language and intent of 48 CFR pari 26

[72 FR 15617, Apr. 2, 2007]
t Back to Top
§26.11 What records do recipients keep and report?

(a) You must transmit the Uriform Report of DBE Awards or Commitments and Payments, found in Appendix B to this
part, at the intervals stated on the form.

(b) You must continue to provide data about your DBE program to the Department as directed by DOT operating
administrations.

(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE and non-DBE
contractors and subcontractors who seek to work on your Federally-assisted contracts for use in helping you set your
overall goals.

(2) You must obtain the following information about DBE and non-DBE contractors and subcontractors who seek to
work on your Federally-assisted contracts:

{iy Firm name;

(ii) Firm address;

{iif) Firmy's status as a DBE or non-DBE.

(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to indicate into what

gross receipts bracket they fit (e.g., less than $500,000; $500,000-%1 million: $1-2 million; $2-5 million; etc.) rather than
requesting an exact figure from the firm.
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(3} You may acquire the informaticn for your bidders list in a variety of ways. For example, you can collect the data
from all bidders, before or after the bid due date. You can conduct a survey that will result in statistically sound estimate of
the universe of DBE and non-DBE contractors and subcontractors who seek to work on your Federally-assisted contracts.
You may combine different data collection approaches (e.g., collect name and address information from all bidders, while
conducting a survey with respect to age and gross receipts information).

(d) You must maintain records documenting a firm's compliance with the requirements of this part. Ata minimum, you
must keep a complete application package for each certified firm and all affidavits of no-change, change notices. and on-
site reviews. These records must be retained in accordance with applicable record retention requirements for the
recipient’s financial assistance agreement. Other certification or compliarice related records must be retained for a
minimum of three (3) years unless otherwise provided by applicable record retention requirements for the recipient's
financial assistance agreement, whichever is longer

(e} The State department of transportation in each UCP established pursuant to §26.81 of this part must report to the
Department of Transportation's Office of Civil Rights, by January 1, 2015, and each year thereafter, the percentage and
location in the State of certified DBE firms in the UCP Directory controlled by the following:

(1) Women;

(2) Socially and economically disadvantaged individuals (other than women}, and

(3} Individuals who are wemen and are otherwise socially and economically disadvantaged individuals.
[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011; 79 FR 59593, Oc¢t. 2. 2014]
t Back to Top
§26.13 What assurances must recipients and contractors make?

{a) Each financial assistance agreement you sign with a DOT operating administration (or a primary recipient) must
Include the following assurance: The recipient shall not discriminate on the basis of race, cotor, national orgin, or sex in
the award and performance of any DOT-assisted contract or in the administration of its DBE program or the requirements
49 CFR part 26. The recipient shall take all necessary and reasonable steps under 49 CFR part 26 to ensure
nondiscrimination in the award and administration of DOT-assisted contracts. The recipient's DBE program, as required by
49 CFR part 26 and as approved by DOT, is incorporated by reference in this agresment. Implementation of this program
is a legal obligation and failure to carry out its terms shalt be treated as a violation of this agreement. Upon notification to
the recipient of its failure to carry out its approved program, the Department may impose sanclions as provided for under
4% CFR part 26 ard may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the Program
Fraud Civil Remedies Act of 1986 (31 U $.C. 3801 et seq.).

(b} Each contract you sign with a contractor (and each subcontract the prime contractor signs with a subcontractor)
must include the following assurance: The contractor, sub recipient or subcontractor shall not discriminate on the basis of
race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable
requirements of 49 CFR part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor fo
carry out these requirements is a material breach of this contract, which may result in the termination of this contract or
such other remedy as the recipient deems appropriate, which may indlude, but is not limited to-

(1) Withholding monthly progress payments;

{2) Assessing sanctions;

(3) Liguidated damages; and/or

{4} Disqualifying the contractor from future bidding as non-responsible.
[79 FR 59593, Oct. 2, 2014]
t Backto Top
§26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the exemption in
writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The Secretary will grant the request only if
it documents special or exceptional circumstances, not likely to be generally applicable, and not conternplated in
connection with the rulemaking that established this part, that make your comptiance with a specific provision of this part
impractical. You must agree to take any steps that the Department specifies to comply with the intent of the provision from
which an exemption is granted. The Secretary will 1ssue a written response to all exemption requests.

{b) You can apply for a waiver of any provision of Subpart 8 or C of this part including, but not limited to any

provisions regarding administrative requirements, overall goals, contract goals or good faith efforts. Program waivers are
for the purpcse of authonizing you to operate a DBE program that achieves the objectives of this part by means that may
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differ from one or more of the requirements of Subpart B or C of this part. To receive a program waiver, you must follow
these procedures:

{1) You must apply through the concemed operating administration. The application must include a specific program
proposal and address how you will meet the criteria of paragraph (b)(2) of this section. Before submitting your application,
you must have had public participation in developing your proposal, including consultation with the DBE community and at
least one public hearing. Your application must include a summary of the public participation process and the information
gathered through it.

(2) Your application must show that—

(i) There is a reasonable basis to conclude that you could achieve a level of DBE participation consistent with the
objectives of this part using different or innovative means other than those that are provided in subpart B or C of this part;

ity Conditions in your junsdiction are appropriate for implementing the proposal;

(iii) Your proposa! would prevent discrimination against any individual or group in access to contracting opportunities
or other benefits of the program; and

{iv) Your proposal is consistent with applicable law and program requirements of the concerned operating
administration's financial assistance program.

{3) The Secretary has the authority to approve your application. If the Secretary grants your application. you may
administer your DBE program as provided in your proposal, subject {0 the following conditions:

(iy DBE eligibility is determined as provided in subparts D and E of this part, and DBE participatioryis counted as
provided in §26.49;

(ii} Your level of DBE participation continues to be consistent with the objectives of this part;

{iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with this part's provisions. The
Secretary may also extend the waiver, if he or she determines that all requirements of paragraphs {£)(2) and (3) of this
section continue to be met, Any such extension shall be for no longer than period originally set for the duration of the
prograrr.

%+ Back to Top

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted
Contracting

% Back to Top

§26.21 Who must have a DBE program?

{a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE program meeting the
requirements of this part:

{1} Al FHWA primary recipients receiving funds authorized by a statute to which this part apples;

(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime contracts (excluding
transit vehicle purchases) the cumulative total value of which exceeds $250,000 in FTA funds in & Federal fiscal year,

(3) FAA recipients receiving grants for airport planning or development who will award prime contracts the cumulative
total value of which exceeds $250,000 in FAA funds in a Federal fiscal year

{b)(1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned operating
administration (CA). Once the OA has approved your program, the approval counts for all of your DQOT-assisted programs
{except that goals are reviewed by the particutar operating administration that provides funding for your DOT-assisted
contracts).

{2) You do not have to submit regular updates of your DBE programs, as long as you remain in compliance. However,

you must submit significant changes in the program for approval.
(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE program and you are

in compliance with it and this part. You must continue to carry out your program until all funds from DOT financial
assistance have been expended.
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[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999, 65 FR 68951, Nov. 15, 2000; 79 FR 59583, Oct. 2, 2014)]
L Back to Top
§26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment to your DBE program, states its
objectives, and cutlines responsibilities for its implementation. Yout must circulate the statement throughout your
organization and to the DBE and non-DBE business communities that perform work on your DOT-assisted contracts

4 Backto Top
§26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief Executive Officer
concerning DBE program matters. The lizison officer shall be responsible for implementing all aspects of your DBE
program. You must also have adequate staff to administer the program in compliance with this part.

% Backto Top
§26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial institutions owned and controlled by
socially and economically disadvantaged individuals in your community and rmake reasonable efforts to use these
institutions. You must also encourage prime contractors to use such institutions

% Backto Top

(8) You must establish, as part of your DBE program, a contract clause to require prime contractors to pay
subcontractors for satisfactory performance of their contracts ro later than 30 days from receipt of each payment you
make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor within 30
days after the subcontractor's work is satisfactorily completed. You must use one of the following methods to comply with
this requirement.

(1) You may decline to hold retainage from prime contractors and prohibit prime contractors front holding retainage
from subcontractors.

{2} You may decline to hoid retainage from prime contractors and require a contract ctause obligating prime
contractors to make prompt and full payment of any retainage kept by prime contractor to the subcontractor within 30 days
after the subcontractor's work is satisfactorily completed.

(3) You may hold retainage from prime contractors and provide for prompt and regular incremental acceptances of
portions of the prime contract, pay retainage to prime contractors based on these acceptances, and require a contract
clause obligating the prime contractor to pay all retarnage owed to the subcontractor for satisfactory completion of the
accepted work within 30 days after your payment to the prime contractor.

{c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called for in the
subcontract have been accomplished and documented as required by the recipient. When a recipient has made an
incremental acceptance of a portion of a prtme contract, the work of a subcontractor covered by that acceptance is
deemed to be satisfactorily completed.

{d) Your DBE program must provide appropriate means to enforce the requirements of this section. These means
may include appropriate penalties for failure to comply, the terms and conditions of which you set. Your program may also
provide that any delay or postponement of payment among the parties may take place only for good cause, with your prior
written approval.

(e) You may alsc establish, as part of your DBE program, any of the following additional mechanisms to ensure
prompt payment;

(1) A contract clause that requires prime contractors to include in their subcontracts language providing that prime
contractors and subcontractors will use appropriate alternative dispute resolution mechanisms to resolve payment
disputes. You may specify the nature of such mechanisms.

{2} A contract clause previding that the prime contractor will no: be reimbursed for work performed by subcontractors
unless and until the prime contractor ensures that the subcontracfors are promptly paid for the work they have performed.
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(3} Other mechanisms, consistent with this part and applicable state and local law, to ensure that DBEs and other
contractors are fully and promptly paid.

[68 FR 35553, June 16, 2003]
% Backto Top
§26.31 What information must you include in your DBE directory?

(a) I the directory required under §26.81(g) of this Part, you must list all firms eligible to participate as DBES in your
program. In the listing for each firm, you must include its address, phone number, and the types of work the firm has been
certified to perform as a DBE.

(b} You must list each type of work for which a firm 1s eligible fo be certified by using the most specific NAICS code
available to describe each type of work. You must make any changes to your current directory entries necessary to meet
the requirement of this paragraph {a) by August 26, 2011.

[76 FR 5086, Jan. 28, 2011]
4+ Back ic Top
§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?

(a} If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly burden the
opporiunity of non-DBE firms to participate in this type of work, you must devise appropriate measures to address this
overconcentration.

(by These measures may include the use of incentives, technical assistance, business development programs,
mentor-protégé programs, and other appropriate fmeasures designed to assist DBEs in performing work outside of the
specific field in which you have determined that non-DBEs are unduly burdened. You may also consider varying your use
of contract goals, to the extent consistent with §26.51, to unsure that non-DBEs are not unfairly prevented from competing
for subcontracts.

(€) You must obtain the approval of the concerned DOT operating administration for your determination of
overconcentration and the measures you devise to address it Once approved, the measures become part of your DBE
program,

% Backto Top

§26.35 What role do business development and mentor-protégé programs have in the DBE program?

{2) You may or, if an operating administration directs you to, you must establish a DBE business development
program {BDP) to assist firms in gaining the ability to compete successfully in the marketplace outside the DBE program.
You may require a DBE firm, as a condition of receiving assistance through the BDP, to agree to terminate its participation
in the DBE program after a certain time has passed or certain objectives have been reached. See Appendix C of this part
for guidance on administering BDP programs

{b) As part of & BDP or separately, you may esfablish a “mentor-protégé” program, i which another DBE or non-DBE
firm is the principal source of business development assistance to a DBE firm.

(1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-protégé program are
eligible fo participate iry the mentor-protégé program.

{2) During the course of the mentor-protégé relationship, you must:

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégeé firm for more than one half of its goal on
any contract let by the recipient; and

(i) Not award DBE credit to a non-DBE mentor firm for using its own protége firm for more than every other contract
performed by the protége firm.

(3) For purposes of making determinations of business size under this part, you must not treat protégé firms as
affiliates of mentor firms, when both firms are participating under an approved mentor-protégé program. See Appendix D
of this part for guidance concerning the operation of mentor-protégé programs.

(c)y Your BDPs and mentor-protégé programs must be approved by the concerned operating administration before you
implement them. Once approved. they become part of your DBE program

& Backto Top
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§26.37 What are a recipient's responsibilities for monitoring the performance of other program participants?

(a) You must implement appropriate mechanisms fo ensure compliance with the part's requirements by all program
participants (e.g., applying legal and contract remedies available under Federal, state and tocal law). You must set forth
these mechanisms in your DBE program.

(b} Your DBE program must also include a menitoring and enforcement mechanism to ensure that work committed to
DBEs at contract award or subsequently (e.g., as the result of modification fo the contract) is actually performed by the
DBEs fo which the work was committed. This mechanism must include a written certification that you have reviewed
contracting records and monitored work sites in your state for this purpose. The monitoring to which this paragraph refers
may be conducted in conjunction with monitoring of contract performance for other purposes (e.g., close-out reviews for a
contract).

_ {¢) This mechanism must provide for a running tally of actual DBE aftainments (e.g., payments actually made to DBE
firms), including a means of comparing these attainments to commitments In your reports of DBE participation to the
Department, you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097, Jan. 28, 2011]
+ Back to Top
§26.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facilitate competition by small
business concerns, taking all reasonable steps to eliminate obstacles to their participation, including unnecessary and
unjustified bundling of contract requirements that may prectude smalt business participation in procurements as prime
contractors or subcontractors.

(b} This element must be submitted to the appropriate DOT operating administration for approval as a part of your
DBE program by February 28, 2012. As part of this program element you may include, but are riot limited to, the following
strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount (e.g., $1 million).

(2) In multi-year design-build contracts or other large contracts {e.g., for “megaprojects’) requiring bidders on the
prime contract to specify elements of the contract or specific subcontracts that are of a size that smiall businesses.
including DBES, can reasonably perform.

{3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide subcontracting
opportunities of a size that small businesses, including DBEs, can reasonably perform, rather than self-performing all the
work involved,

(4) ldentifying alternative acquisition strategies and structuring procurements to facilitate the ability of consortia or joint

ventures consisting of small businesses, including DBEs. to compete for and perform prime contracts.

{5) To meet the portion of your overall goal you project ta meet through race-neutral measures, ensuring that a
reasonable number of prime contracts are of a size that small businesses, including DBEs, can reascnably perform.

(c) You must actively implement your program elements to foster small business participation. Doing so is a
requirement of good faith implementation of your DBE program.

[76 FR 5097, Jan. 28, 2011]

% Back to Top

Subpart C—Goais, Good Faith Efforts, and Counting

+ Back fo Top

§26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authonizing this program provide that, except to the extent the Secretary determines otherwise, not
less than 10 percent of the authorized funds are to be expended with DBEs.

{b) This 10 percent goal is an aspirational goal at the national level, which the Department uses as a tool in evaluating
and monitoring DBEs' opportunities to participate in DOT-assisted contracts

() The national 10 percent goal does not authorize or require recipients to set overali or contract goals at the 10
percent level, or any cther particular Jevel, or to take any special administrative steps if their goals are above or below 10
percent.

hitp://www.ecfr.gov/cgi-bin/text-idx?SID=8b65d3e4f561164e3f8a8dc790casd3&me=true... 3/21/2016
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{ Backtc Top
§26.43 Can recipients use set-asides or quotas as part of this program?
(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

(b} You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except that, in limited
and extreme circumstances, you may use set-asides when no other method could be reasonably expected to redress
egregious instances of discrimmation.

t Back to Top
§26.45 How do recipients set overall goals?

(a)(1) Except as provided in paragraph (a}(2) of this section, you must set an overall goal for DBE participation in your
DOT-assisted contracts.

{2) if you are a FTA or FAA recipient who reasonably anticipates awarding {excluding transit vehicle purchases)
$250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year, you are not required to develop overall
goals for FTA or FAA respectively for that fiscal year. However, if you have an existing DBE program, it must remain in
effect and you must seek to fulfill the objectives outlined in §26.1.

(b} Your overall goal must be based on demonstrable evidence of the availability of ready, willing and able DBEs
relative to ali businesses ready, willing and able to participate on your DOT-assisted contracts (hereafter, the "relative
availability of DBEs"). The goal must reflect your determination of the leve! of DBE participation you would expect absent
the effects of discrimination. You cannot simply rely on either the 10 percent national goal, your previous overall goal or
past DBE participation rates in your program without reference to the relative availability of DBEs in your market.

{c) Step 1 You must begin your goal setting process by determining a base figure for the relative availability of DBEs.
The following are examples of approaches that you may take toward determining a base figure. These examples are
provided as a starting point for your goal setting process. Any percentage figure derived from one of these examples
should be considered a basis from which you begin when examining all evidence available in your jurisdiction. These
examples are not intended as an exhaustive list. Other methods or combinations of methods to determine a base figure
may be used, subject to approval by the concerned operating administration

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able DBEs in your
market from your DBE directory. Using the Census Bureau's County Business Pattern (CBP) data base, determine the
number of all ready, willing and able businesses available in your market that perform work in the same NAICS codes
(Information about the CBP data base may be obtained from the Census Bureau at their web site,

WWW.CENsus. goviepcd/chpiviiew/chpview html.) Divide the number of DBEs by the number of all businesses to derive a
base figure for the relative availability of DBEs in your market.

(2} Use a bidders list. Determine the number of DBEs that have bid or quoted (successful and unsuccessful) on your
DOT-assisted prime contracts or subcontracts in the past three years. Determine the number of all businesses that have
bid or quoted (successful and unsuccessful} on prime or subcontracts in the same time period. Divide the number of DBE
bidders and quoters by the number of all businesses to derive a base figure for the relative availability of DBEs in your
markel. When using this approach, you must establish & mechanism (documented in your goal submission) to directly
capture data on DBE and non-DBE prime and subcontractors that submitted bids or quotes on your DOT-assisted
contracts.

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable disparity study.

(4) Use the goal of another DOT recipient. |f anather DOT recipient in the same, or substantially similar, market has
set an overall goal in compliance with this rule, you may use that goal as a base figure for your goal.

(5) Alternative methods. Except as otherwise provided in this paragraph, you miay use other methods to determine a
base figure for your overail goal. Any methodology you choose must be based on demonstrable evidence of iocal market
conditions and be desigred to ultimately attain @ goal that is rationally related to the relative availability of DBEs in your
market. The exclusive use of a list of prequalified contractors or plan hoiders, or a bidders list that does not comply with
the requirements of paragraph (c)(2) of this section; is not an acceptable alternative means of determining the availability
of DBEs.

(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence available in your jurisdiction
to determine what adjustment, if any, i1s needed to the base figure to arrive at your overall goal. If the evidence does not
suggest an adjustment is necessary, then no adjustment shall be made.

(1} There are many types of evidence that must be considered when adjusting the base figure. These include:

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as measured by the
volume of work DBEs have performed in recent years;
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(iiy Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is not already
accounted for in your base figure; and

(ili) If your base figure is the goal of another recipient, you must adjust it for differences in your local market and your
contracting program.

(2) If avallable, you must consider evidence from related fields that affect the oppertunities for DBEs to form, grow and
compete. These include. but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required to participate in
your program;,

{i/) Data on employment, self-employment, education, training and union apprenticeship programs, to the extent you
can relate it to the cpportunities for DBEs to perform in your program.

(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of past
discrimination {often called the “but for” factor) or the effects of an ongoing DBE program, the adjustment must be based
on demonstrable evidence that is logically and directly related to the effect for which the adjustment is sought.

{e) Once you have determined a percentage figure in accordance with paragraphs (c) and {d} of this section, you
should express your overall goal as follows:

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend in FHWA-assisted
contracts in the forthcoming three fiscal years.

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA funds to be used for
the purchase of transit vehicles) that you will expend in FTA or FAA-assisted contracts in the three forthcoming fiscal
years

{3} In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express your overall goal
as a percentage of funds for a particular grant or project ar group of grants and/or projects, including entire projects. Like
other overall goals, a project goal may be adjusted to reflect changed circumstances, with the concurrence of the
appropriate operating administration.

{i) A project goal is an overall goal, and must meet all the substantive and procedural requirements of this section
pertaining to overall goals.

(ii) A project goal covers the entire length of the project to which it applies.

(iii) The project goal should include & projection of the DBE participation anticipated to be obtained during each fiscal
year covered by the project goal.

{iv) The funds for the project to which the project goal pertains are separated from the base from which your regular
overall goat, applicable to contracts not part of the project covered by a project goal, is calculated.

(D(1)() If you set your overall goal on a fiscal year basis you must submit it o the applicable DOT operating
administration by August 1 at three-year intervals, based on a schedule established by the FHWA, FTA, or FAA, as
applicable, and posted on that agency's Web site.

(i} You may adjust your three-year overall goal during the three-year period fo which it applies, in order to refiect
changed circumstances. You must submit such an adjustment to the concerned operating administration for review and
approval.

(iii) The operating administration may direct you to undertake a review of your goal if necessary to ensure that the
goal continues to fit your circumstances appropriately.

(iv) While you are required to submit ah overall goal to FHWA, FTA, or FAA only every three years, the overall goal
and the provisions of Sec. 26.47(c) apply {0 each year during that three-year period.

(v} You may make, for informational purposes, projections of your expected DREE achievements duning each of the
three years covered by your overall goal. However, it is the overall goal itself, and not these informational projections, to
which the provisions of section 26 47(c) of this part apply.

(2) If you are a recipient and set your overall goal on a project of grant basis as provided in paragraph (€)(3) of this
section, you must submit the goal for review at a time determined by the FHWA, FTA or FAA Administrator, as applicable.

(3) You must include with your overall goal submission a description of the methodology you used to establish the
goal. incuding your base figure and the evidence with which it was calculated, and the adjustments you made to the base
figure and the evidence you relied on for the adjustments. You shouid also include a summary listing of the relevant
available evidence in your jurisdiction and where applicable, an explanation of why you did not use that evidence to adjust

http://www.ecfr.gov/cgi-bin/text-idx 2S1D=8b65d3e4f5{6 1 1 64¢318a8dc790ca5d3&me=true... 3/21/2016
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your base figure. You must also include your projection of the portions of the overall goal you expect to meet through race-
neutral and race-consiocus measures, respectively (see 26.51(c))

{4) You are not required to obtain prior operating administration concurrence with your overall goal. However, if the
operating administration's review suggests that your overall goal has not been correctly calculated or that your method for
calculating goals is inadequate, the operating administration may, after consulting with you, adjust your overall goal or
require that you do so. The adjusted overall goal is binding on you. In evaluating the adequacy or soundness of the
methodology used to derive the overall goal, the operating administration will be guided by goal setting principles and best
practices identified by the Department in guidance issued pursuant fo §26.9.

(5) If you need additional time to collect data or take other steps (o develop an approach fo setting overall goals, you
may request the approval of the concerned operating administration for an interim goal and/or goal-setting mechanism.
Such a mechanism must:

{i) Reflect the relative availability of DBEs in your local market to the maximum extent feasibie given the data available
to you; and

(il Aveid imposing undue burdens on non-DBEs.

(6) Timely submission and operating administration approval of your overall goal is a condition of eligibility for DOT
financial assistance

(7) If you fail to establish and implement goals as provided in this section, you are not in compliance with this part. If
you establish and implement goals in a way different from that provided in this part, you are not in compliance with this
part. If you fail to comply with this requirement, you are not eligible to receive DOT financial assistance.

(g}(1) In establishing an overall goal, you must provide for consultation and publication. This includes:

(i) Consultation with minonty, women's and generat contractor groups, community organizations, and other officials or
organizations which could be expected to have information concerning the availability of disadvantaged and non-
disadvantaged businesses, the effects of discrimination on opportunities for DBES, and your efforts to establish a level
playing field for the participation of DBEs. The consultation must include a scheduled, direct, interactive exchange {e.g, a
face-to-face meeting, video conference, teleconference) with as many interested stakeholders as possible focused on
obtaining information relevant to the goal setting process, and it must occur before you are required to submit your
methadology to the operating administration for review pursuant to paragraph (f) of this section. You must document in
your goal submission the consultation process you engaged in Notwithstanding paragraph (f)(4) of this section, you may
mot implement your proposed goal until you have complied with this requirement

(i} A published notice announcing your proposed overall goat before submission to the operating administration on
August 1st. The notice must be posted on your official Interrietf Web site and may be posted in any other sources (e.g.,
minority-focused media, trade association publications), If the proposed goal changes following review by the operating
administration, the revised goal must be posted on your official Internet Web site.

(2) At your discretion, you may inform the public that the proposed overall goal and its rationale are available for
inspection during normal business hours at your principal office and for a 30-day comment period. Notice of the comment
period must include addresses to which comments may be sent. The public comment period will not extend the August 1st
deadline set in paragraph (f) of this section

{h) Your overall goals must provide for participation by all certified DBEs and must not be subdivided into group-
specific goals.

(64 FR 5126, Feb. 2, 1999, as amended al 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR 35553, June 16, 2003,
75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014]

% Backio Top
§26.47 Can recipients be penalized for failing to meet overall goals?

(a) You cannot be penatized, or treated by the Department as being in noncompliance with this rule, because your
DBE participation falls short of your overall goal, unless you have failed to agminister your program in good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your prograr in good faith,
you are in noncompliance with this part.

(¢) If the awards and commitments shown on your Uniform Report of Awards or Commitments and Payments at the
end of any fiscal year are less than the overall goal applicable to that fiscal year, you must dc the following in order to be
regarded by the Department as implementing your DBE program in good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and commitments in that
fiscal year,

http://www.ecfr.gov/cgi-bin/text-idx ?SID=8b65d3 e415f61164e318a8dc790casSd3&me=true... 3/21/2016
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(2) Establish specific steps and milestones to correct the problems you have identified in your analysis and to enable
you to meet fully your goal for the new fiscal year;

(3)() If you are a state highway agency; one of the 50 largest transit authorities as determined by the FTA,; or an
Operational Evolution Partnership Plan airport or other airport designated by the FAA, you must submit, within 90 days of
the end of the figcal year, the analysis and corrective actions developed under paragraphs {c}(1) and (2) of this section to
the appropriate operating administration for approval. if the operating administration approves the report, you will be
regarded as complying with the requirements of this section for the remainder of the fiscal year.

(ii) As a transit authority or airport not meeting the criteria of paragraph {©)(3)(i) of this section, you must retain
analysis and corrective actions in your records for three years and make it available to FTA or FAA on request for their
review.

(4} FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the recipient's analysis and
corrective actions including. but not limited to, modifications to your overall goal methedology, changes in your race-
consciousirace-neutral split, or the introduction of additional race-neutral or race-conscious measures.

(5) Yol may be regarded as being in noncomplizance with this Part, and therefore subject to the remedies in §26.103
or §26.105 of this part and other applicable regulations, for failing to implement your DBE program in good faith if any of
the following things occur:

{i) You do not submit your analysis and corrective actions to FHWA, FTA, or FAAina timely manner as reguired
under paragraph (c)(3) of this section;

{if) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

(ili} You do not fully implement the corrective actions to which you have committed or conditions that FHWA, FTA, or
FAA has imposed following review of your analysis and corrective actions

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other information coming to
the attention of FTA, FHWA, or FAA, demonstrates that current trends make it unlikely that you will achieve DBE awards
and commitments that would be necessary to allow you to meet your overall goal at the end of the fiscal year, FHWA
FTA, or FAA, as applicable, may require you to make further good faith efforts, such as by modifying your race-
consciousfrace-neutral split or introducing additional race-neutral or race-conscious measures for the remainder of the
fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 201 1
t Backto Top
§26.49 How are overall goals established for transit vehicle manufacturers?

{a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle manufacturer, as a
condition of being authorized to bid or propose on FTA-assisted transit vehicle procurements, certify that it has complied
with the requirements of this section. You do not include FTA assistance used in transit vehicle procurements i the base
amount from which your overall goal is calculated

(1) Only those transit vehicle manufacturers listed on FTA's certified list of Transit Vehicle Manufacturers, or that have
submitted a goal methodology to FTA that has been approved or has not been disapproved. at the time of solicitation are
eligible to bid.

(2} A TVM's failure to implement the DBE Program in the manner as prescribed in this section and throughout 49 CFR
part 26 will be deemed as non-compliance, which will result in removal from FTA's certified TVMs list, resulting in that
manufacturer becoming ineligible to bid.

(3) FTA recipient's failure to comply with the requirements set forth in paragraph (a) of this section may result in
format enforcement action or appropriate sanction as determined by FTA (e.g.. FTA declining to parbicipate in the vehicle
procurement).

(4} FTA recipients are required to submit within 30 days of making an award, the name of the successful bidder, and
the total doilar value of the contract in the manner prescribed in the grant agreement.

(b} If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an annual overall
percentage goal.

(1) In setting your overalt goal, you should be guided, to the extent applicable, by the principles underlying §26 45
The base from which you calculate this goal is the amount of FTA financial assistance included i transit vehicle contracts
you will bid ory during the fiscal year in question. less the portion(s) attributable to the manufaciuring precess performed
entirely by the transit vehicle manufacturer's own forces.

hitp:/fwww.ecfr.gov/cgi-bin/text-idx?SID=8b65d3e4f5161 1 64e3f8a8dc790casd3&me=true... 3/21/2016
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(i) You must consider and include in your base figure ali domestic contracting opportunities made available to nen-
DBE firms: and

(i} You must exclude from this base figure funds attributable to work performed outside the United States and its
territories, possessions, and commonweafths

(iii) In establishing an overall goal, the transit vehicle manufacturer must provide for public participation. This includes
consultation with interested parties consistent with §26.45(g}.

{2) The requirements of this part with respect to submission and approval of overall goals apply to you as they do to
recipients

(c) Transit vehicle manufacturers awarded must comply with the reporting requirements of §26.11 of this part
including the requirement to submit the Uniform Report of Awards or Commitments and Payments, in order to remain
eligible to bid on FTA assisted transit vehicle procurements.

(d) Transit vehicle manufacturers must implement all other applicable requirements of this part, except those relating
to UCPs and DBE certification procedures.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures of this section
with respect to procurements of vehicles or specialized equipment. If you choose to do s0, then the mariufacturers of this
equipment must meet the same requirements (including goal approval by FHWA or FAA) as transit vehicle manufacturers
musl meet inn FTA-assisted procurements.

(f) As a recipient you may, with FTA approval, establish project-specific goals for DBE participation in the procurement
of transit vehicles in lieu of complying through the procedures of this section.

[79 FR 59594, Oct. 2, 2014]
t Backto Top
§26.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of facilitating race-
neutral DBE participation. Race-neutral DBE participation includes any time a DBE wins a prime contract through
customnary competitive procurement procedures or is awarded a subcontract on a prime contract that does not carry a

DBE contract goal.
(b) Race-neutral means iriclude, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery schedules in ways
that facilitate participation by DBEs and other small businesses and by making contracts more accessible to small
businesses, by means such as those provided under §26.39 of this part.

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing (e g, by such
means as simplifying the bonding process, reducing bonding reguirements, eliminating the impact of surety costs from
bids. and providing services to help DBEs, and other small businesses, obtain bonding and financing),

(3) Providing technical assistance and other services;

(4) Carrying out information and communications programs on contracting procedures and specific contract
opportunities (e.g., ensuring the inclusion of DBEs, and other small businesses, on recipient mailing lists for bidders;
ensuring the dissemination to bidders on pnme contracts of lists of potential subcontractors; provision of information in
languages other than English, where appropriate),

(5) Implementing & supportive services program to develop and improve immediate and long-term business
management, record keeping, and finaricial and accounting capability for DBEs and other small businesses;

{6) Providing services to help DBEs, and other small businesses, improve long-term development, increase
opportunities to participate in a variety of kinds of work, handle increasingly significant projects, and achieve eventual self-
sufficiency;

(7) Establishing a program to assist new, start-up firms, particularly in fields in which DBE participation has historically
been low;

(8) Ensuring distribution of your DBE directory, through print and electronic means, fo the widest feasible universe of
potential prime contractors; and

(9} Assisting DBEs, and other small businesses, to develop their capability to utilize emerging technology and conduct
business through electronic media.

hitp://www.ecfr.gov/cgi-bin/text-idx?SID=8b63d3e4f5f61164e318 a8dc790cas5d3&me=true... 3/21/2016
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(¢) Each time you submit your overall goal for review by the concerned operating administration, you must also submit
your projection of the portion of the goal that you expect to meet through race-neutral means and your basis for that
projection. This projection is subject to approval by the concerned operating administration, in conjunction with its review
of your overall goal.

(d) You must establish contract goals to meet any portion of your overall goal you do not project being able to meet
using race-rieutral means.

{€) The following provisions apply to the use of contract goals:
(1) You may use contract goais only on those DOT-assisted contracts that have subcontracting possibilities.

(2} You are not required to set a contract goal on every DOT-assisted contract. You are not required to set each
contract gozl at the same percentage leve! as the overall goal. The goal for a specific contract may be higher or lower than
that percentage level of the overall goal, depending on such factors as the type of work involved, the location of the work,
and the availability of DBEs for the work of the particular contract. However, over the period covered by your overall goal,
you must set contract goals so that they will cumulatively result in meeting any portion of your overall goal you do hot
project being able to meet through the use of race-neutral means.

(3) Operating administration approval of each contract goal is not necessarily required. However, operating
administrations may review and approve or disapprove any contract goal you estahlish.

(4} Your contract goals must provide for participation by all certified DBEs and must not be subdivided into group-
specific goals.

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of discrimination, you
rust adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (¢} of this section estimates that you can meet your entire overall goal
for a given year through race-neutral means, you must imptement your program without setting contract goals during that
year, unless it becomes necessary in order meet your overall goal.

Example to paragraph (H(1): Your overall goal for Year 1 is 12 percent. You estimate that you can obtain 12 percent or more
DBE participation through the use of race-neutral measures, without any use of contract goals. In this case, you do not set any
contract geals for the contracts that will be performed in Year 1. However, if part way through Year 1, your DBE awards or
commitments are not at alevel that would permit you to achieve your overall goal for Year 1, you could begin setting race-conscious
DBE contract goals during the rémainder of the year as part of your obligation to implement your program ini good faith

(2) If. during the course of any year in which you are using contract goals, you determine that you will exceed your
overall goal, you must reduce or eliminate the use of contract goals to the extent necessary to ensure that the use of
contract goals does not result in exceeding the overall goal. If you determine that you will fall short of your overall goal,
then you must make appropriate modifications irt your use of race-neutral and/or race-conscious measures to allow you to
meet the overall goal.

Example to paragraph (f)(2)" In Year 1. your overall goal is 12 percent. You have estimated that you can obtain 5 percent DBE
participation through use of race-neutral measures. You therefore plan to obtain the remaining 7 percent participation through use of
DBE goals. By September, you have already obtained 11 percent DBE participation for the year. For contracts let during the
remainder of the year, you use contract geals only to the extent necessary to obtain an additional one percent DBE participation,
However, if you determine ity September that your participation for the year is ikely to be only 8 percent total, then you would
increase your use of race-neutral and/or race-conscious means during the remainder of the year in order to achieve your overall
goal.

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds your overall goals for
two consecuitive years, you are not required to make a projection of the amount of your goat you can meet using such
means in the next year. You do not set contract goals on any contracts in the next year. You continue using only race-
neutral means to meet your overall goals unless and until you do not meet your overall goal for a year.

Example to paragraph (f)(3). Your overall goal for Years | and Year li is 10 percent. The DBE participation you obtain through
race-neutral measures alone is 10 percent or more in éach year. (For this purpose, it does not matter whether you obtained
additional DBE participation through using contract goals in these years.) In Year Il and following years, you do not need to make a
projection under paragraph {c) of this section of the portion of your overall goal you expect to meet using race-neutral means. You
simply use race-neutral means to achieve your overall geals. However, if in Year V| your DBE participation falls short of your overall
geal, then you must make a paragraph (c) projection for Year VIl and, if necessary, resume use of contract goals in that year.

(4) I you obtain DBE participation that exceeds your overall goal in two consecutive years through the use of contract
goals (r.e., not through the use of race-neutral means alone), you must reduce your use of contract goals proportionately
in the following year.

Exampie to paragraph {f}(4): In Years Eand Il your overali goal is 12 percent, and you obtain 14 and 16 percent DBE

participation, respectively. You have exceeded your goals over the two-year period by ar average of 25 percent. In Year llf, your
overall goal is again 12 percent, and your paragraph (c) projecticn estimates that you will obtain 4 percent DBE participation through
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race-neutral means and 8 percent through contract goals. You then reduce the contract goal projection by 25 percent (ie., from & 1o
6 percent) and set contract goals accordingly during the year. If in Year Il you obtain 11 percent participation, yeu do not use this
cantract goal adjustment mechanism for Year IV, because there have not been two cansecutive years of exceeding overall goals.

{9) \n any year in which you project meeting part of your geal through race-neutral means and the remainder through
contract goals, you must maintain data separately on DBE achievements in those contracts with and without contract
goa's, respectively. You must report this data to the concerned operating administration as provided in §26.11

[64 FR 5126.Feb. 2, 1999, as amended at 76 FR 50098, Jan. 28, 2011, 79 FR 59595, Ocl. 2, 2014)
Lt Backto Top
§26.53 What are the good faith efforts procedures recipients follow in situations where there are contract goals?

(a) When you have established a DBE contract goal, you must award the contract only to a bidder/offeror who makes
good faith efforts to meet it. You must determine that a bidder/offeror has made gocd faith efforts if the bidder/offeror does
either of the following things.

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not succeed in obtaining
enough DBE participation to do so. If the bidder/offeror does document adequate good faith efforts, you must not deny
award of the contract on the basis that the bidder/offeror failed to meet the goal. See Appendix A of this part for guidance
in determining the adequacy of a bidder/offeror's good faith efforts.

(b} In your solicitations for DOT-assisted contracts for which a contract goal has been established, you must require
the following:

(1) Award of the contract will be conditioned on meeling the requirements of this section;

(2) All bidders or offerors will be required to submit the following information to the recipient, at the time provided in
paragraph {b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract,

(i) A descripticn of the work that each DBE will perform. Tc count toward meeting & goal, each DBE firm must be
certified in a NAICS code applicable to the kind of work the firm would perform on the contract,

(iif) The dollar amount of the participation of each DBE firm participating;

{iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose participation it
submits i meet a contract goal; and

(v) Written confirmation from each listed DBE firm that it is participating in the contract in the kind and amount of wark
provided in the prime contractor's commitment.

{vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part). The documentation of
good faith efforts must include copies of each DBE and non-DBE subcontractor quote submitted to the bidder when a non-
DBE subcontractor was selected over a DBE for work on the confract; and

(3)(i) At your discretion. the bidder/offeror must present the information required by paragraph {b)(2) of this section—

(A) Under sealed bid precedures, as a matier of responsiveness, or with initial proposals, under contract negotiation
procedures,; or

(B) No later than 7 days after bid opening as a matter of responsibility. The 7 days shall be reduced to 5 days
beginning January 1, 2017.

(iiy Provided that, in a negotiated procurement, including a design-build procurement, the bidderfofferor may make a
contractually binding commitment to meet the goal at the time of bid submission or the presentation of initial proposals but
provide the information required by paragraph (b)(2) of this section before the final selection for the contract is made by
the recipient.

{¢) You must make sure all information is complete and accurate and adequately documents the bidder/offeror's good
faith efforts before committing yourseli to the performiance of the contract by the bidder/offeror.

(d) If you determine that the apparent successfl bidder/offeror has failed to meet the requirements of paragraph (a)

of this section, you must, before awarding the contract, provide the bidder/offeror an opportunity for administrative
reconsideration.
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(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written documentation of
argument concerning the issue of whether it met the goal or made adeqguate good faith efforts to do so.

{2) Your decision on reconsideration must be made by an official who did hot take part in the original determination
that the bidder/offeror failed to meet the goal or make adequate good faith efforts t6 do so.

(3) The bidder/offeror must have the opportunity to mest in person with your reconsideration official to discuss the
issue of whether it met the goal or made adeguate good faith efforts to do so.

{4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for finding that the
bidder did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the Department of Transporiation.

(€) In a "design-build” or "turnkey” contracting situation, in which the recipient lets a master confract to a contractor,
who in turn lets subsequent subcontracts for the work of the project, a recipient may establish a goal for the project. The
master contractor then establishes contract goals, as appropriate, for the subcontracts it lets. Recipients must maintain
cversight of the master contractor's activities to ensure that they are conducted consistent with the requirements of this
part

(A1) You must require that a prime contractor not terminate a DBE subcontractor listed in response to paragraph
(b}(2) of this section (or an approved substitute DBE firm} without your prior written consent. This includes, but is not
limited f0, instances in which a prime contractor seeks to perform work originally designated for a DBE subcontractor with
its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm.

(iiy You must include in each prime contract a provision stating:

(A) That the contractor shall utilize the specific DBEs listed to perform the work and supply the materials for which
each is listed uniess the contractor obtains your written consent as provided in this paragraph {f}, and

(B) That, unless your consent is provided under this paragraph (f), the contractor shall not be entitied to any payment
for work or material unfess it is performed or supplied by the listed DBE

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence document, that
the prime contractor has good cause to terminate the DBE firm.

{3) For purposes of this paragraph, good cause includes the following circumstances
(i) The listed DBE subcontractor fails or refuses to execute a written contract;

(ii) The listed DBE subcontractor fails ot refuses to perform the work of its subcontract in a way consistent with normal
industry standards. Provided. however, that good cause does not exist if the failure or refusal of the DBE subcontractor to
perform its work on the subcontract results from the bad faith or discriminatory action of the prime contracor;

(ifiy The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable. nondiscriminatory bond
requirements.

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness:

{v) The listed DBE subcontractor is ineligible to work on public works projects because of suspension and debarment
proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state law:

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor;

(vi} The listed DBE subcontractor voluntarily withdraws from the project and provides to you written notice of its
withdrawal;

{vii) The listed DBE is ineligible to receive DBE credit for the type: of work required:

(vit) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable to complete its
work ori the contract,

(ix) Other documented good cause that you determine compels the termination of the DBE subcontractor. Provided,
that good cause does not exist if the prime contractor seeks to terminate @ DBE it relied upon to obtain the contract so that
the prime contractor can self-perform the work for which the DBE contractor was engaged or so that the prime contractor
can substitute another DBE or non-DBE contractor after contract award.

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the prime contractor
must give notice in writing to the DBE subcontractor, with a copy to you, of its intent to request to terminate and/or
substitute, and the reason for the request.

http./f’www.ecfr.gov/cgi-bin/text-idx ?SID=8b65d3e4f5f61164e38a8dc790ca5d3&me=true... 3/21/2016



eCFR — Code of Federal Regulations Page 20 of 60

{5) The prime contractor must give the DBE five days to respond to the prime contractor's notice and advise you and
the contractor of the reasons, if any, why it objects to the proposed termination of its subcontract and why you should not
approve the prime contractor's action. If required in a paricular case as a matter of public necessity (e.g., safety), you may
provide a response period shorter than five days

(6) In addition to post-award terminations, the provisions of this section apply to preaward deletions of or substitutions
for DBE firms put forward by offerors in negotiated procurements.

{g) When a DBE subcontractor is terminated as provided in paragraph {f) of this section, or fails to complete its work
on the contract for any reason, you must require the prime contractor to make good faith efforts to find another DBE
subcontractor o substitute for the original DBE. These good faith efforts shall be directed at finding ancther DBE to
perform at least the same amount of work under the contract as the DBE that was terminated, to the extent needed to
meet the contract goal you established for the procurement. The good faith efforts shall be documented by the contractor
If the recipient requests documentation under this provision, the contractor shall submit the documentation within 7 days,
which may be extended for an additional 7 days if necessary at the request of the cantractor, and the recipient shall
provide a written determination to the contractor stating whether or not good faith efforts have been demonstrated.

(h) You must include in each prime contract the contract clause required by §26.13(b) stating that failure by the
contractor to carry out the requirements of this part is a matenal breach of the contract and may result in the termination of
the contract or such other remedies set forth in that section you deem appropriate if the prime contractor fails to comply
with the requirements of this section.

(i) You must apply the requirements of this sectiori to DBE biddersfofferors for prime contracts. In determining
whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the work the DBE has committed to
performing with its own forces as well as the work that it has committed to be performed by DBE subcontractors and DBE
suppliers.

() You must require the contractor awarded the contract to make available upon request a copy of all DBE
subcontracts. The subcontractor shall ensure that all subcontracts or an agreement with DBEs to supply labor or materials
require that the subcontract and all lower tier subcontractors be performed in accordance with this part's provisions.

{64 FR 5126, Feb. 2, 1899, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59585, Oct. 2, 2014]
¢ Back to Top
§26.55 How is DBE participation counted toward goals?

(a) When a DBE participates in a contract, you count only the value of the work actually performed by the DBE toward
DBE goals.

{1) Count the entire amount of that portion of a construction centract (or other contract not covered by paragraph (a)
(2) of this section) that is performed by the DBE's own forces. Include the cost of supplies and materials obtained by the
DBE for the work of the contract, including supplies purchased or equipment leased by the DBE (except supplies and
equipment the DBE subcontractor purchases or leases from the prime contractor or its affiliate).

(2} Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide service, such as
professional, technical, consultant, or managerial services, or for providing bonds or insurance specifically required for the
performance of a DOT-assisted contract, toward DBE goals, provided you determing the fee to be reasonable and not
excessive as compared with fees customarily allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may
be counted toward DBE goals only if the DBE's subcontractor is itself a DBE. Work that a DBE subcontracts to a non-DBE
firm does nct count toward DBE goals

(by When a DBE performs as a participant in a joint venture, count 2 portion of the total dollar value of the contract
equal to the distinct, clearly defined portion of the work of the contract that the DBE performs with its own forces toward
DBE goals.

(c} Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a commerdcially useful
function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work of the contract and
is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To perform a
commerdially useful function, the DBE must also be responsible, with respect to materials and supplies used on the
contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable} and
paying for the material itself. To determine whether a DBE is performing a commercially useful function, you must evaluate
the amount of work subcontracted, industry practices, whether the amount the firm is to be paid under the contract 1S
commensurate with the work it is actually performing and the DBE credit claimed for its performance of the work, and
other relevant factors.
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{2) A DBE does not perform a commercially useful function if its role is limited to that of an extra participant in a
transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE participation. in
determining whether a DBE is such an extra participant. you must examine similar transactions, particularly those in which

DBEs do not participate.

(3} If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its contract with its
own work force, or the DBE subcontracts a greater portion of the work of a contract than would be expected on the basis
of normal industry practice for the type of work involved, you must presume that it is not performing a commiercially usefu
function,

{4) When a DBE is presumed not to be performing a commercially useful function as provided in paragraph (e)(3) of
this section, the DBE may present evidence to rebut this presumption. You may determine that the firm is performing a
commercially useful function given the type of work involved and normal industry practices.

{5) Your decisions ont commercially useful function matters are subject to review by the concerned operating
administration, but are not administratively appealable to DOT.

(d} Use the following factors in determining whether a DBE trucking company is performing a commercially useful
function:

{1) The DBE must be responsible for the management and supervision of the entire trucking operation for which it is
responsible cn a particuar cortract, and there cannot be a contrived arrangement for the purpose of meeting DBE goals.

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on the
contract.

(3) The DBE recefves credit for the total value of the transportation services it provides on the contract using trucks it
owns, insures, and operates using drivers it employs.

~(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a DBE. The
DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee DBE
provides on the contract

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE that leases
trucks equipped with drivers from a non-DBE is entitled to credit for the total value of transportation services provided by
non-DBE leased trucks equipped with drivers not to exceed the value of transportation services on the contract provided
by DBE-owned trucks or leased trucks with DBE employee drivers. Additional participation by non-DBE owned trucks
equipped with drivers receives credit only for the fee or commission it receives as a result of the jease arrangement. If a
recipient chooses this approach, it must obtain written consent from the appropriate DOT operating administration.

Example to paragraph (d)(5). DBE Firm X uses two of its own trucks on a contract. It leases twe trucks from DBE Firm Y and six
trucks equipped with drivers from non-DBE Firm Z. DBE credit would be awarded for the total value of transportation services
provided by Firm X and Firm ¥, and may also be awarded for the total value of transportation services provided by four of the six
trucks provided by Firm Z. In all, full credit would be allowed for the participation of eight trucks. DBE credit could be awarded only
for the fees or commissions pertaining to the remaining trucks Firm X receives as a result of the lease with Firm 2.

(6) The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the DBE leases trucks from a
non-DBE truck leasing cornpany and uses its own employees as drivers, it is entitied to credit for the total value of these
hauling services.

Example to paragraph (d}(6): DBE Firm X uses two of its own trucks on a contract, if keases two additional trucks from non-DBE
Firm Z. Firm X uses its cwn employees to drive the trucks leased from Firm Z. DBE credit would be awarded for the total value of the
transporiation services provided by all four trucks.

(7) For purposes of this paragraph (d}, a lease must indicate that the DBE has exclusive use of and control over the
truck. This does not preclude the leased truck from working for others during the term of the lease with the consent of the
DBE, so long as the lease gives the DBE absolute priority for use of the leased truck. Leased trucks must display the
name and identification number of the DBE.

{e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following

(1)(iy If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the materials
or supplies toward DBE goals.

(iiy For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or maintains a factory or
establishment thaf produces, on the premises, the materials, supplies, articles, or equipment required under the contract
and of the general character described by the specifications.

(2)(i) I the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the cost of the
materials or supplies toward DBE goals
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(it} For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store, warehouse, or
other establishment in which the materials. supplies, arlicles or equipment of the general character described by the
specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public in the
usual course of business.

(A) To be a regular dealer, the firm must be an established, regular business that engages, as its principal business
and under its own name, in the purchase and sale or lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel, stone, or
asphalt without owning, operating, or maintaining a place of business as provided in this paragraph (eX2)(ii) if the person
both owns and operates distribution equipment for the products. Any supplementing of regular dealers' own distribution
equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-contract basis.

{C) Packagers, brokers, manufacturers' representatives. or other persons who arrange or expedite transactions are
not regular dealers within the meaning of this paragraph (e}(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a regular dealer,
count the entire amount of fees ar commissions charged for assistance in the procurement of the materials and supplies;
oF fees or transportation charges for the delivery of materials or supplies required on a job site, toward DBE goals,
provided you determine the fees to be reasonable and not excessive as compared with fees customarily allowed for
similar services. Do riot count any portion of the cost of the materials and supplies themselves toward DBE goals,
however.

{4) You must determine the amount of credit awarded to a firm for the provisions of materials and supplies {e.9.,

whether a firm is acting as a regular dealer or a transaction expediter) on a contract-by-contract basis.

(f) 1f a firm is not currently certified as a DBE in accordance with the standards of subpart D of this part at the time of
the execution of the contract, do not count the firm's participation toward any DBE goals, except as provided for in §26.87

)

{g) Do not count the dollar value of work performed under a contract with a firm after it has ceased to be certified
toward your overal! goal.

{h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance with its DBE
obligations on a contract until the amount being counted has actually been paid {0 the DBE

1+ Backto Top

Subpart D—Certification Standards
4 Back o Top
§26.61 How are burdens of proof allocated in the certification process?

{a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the standards of this
subpart.

(b The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it
meets the requirements of this subpart concerning group membership or individual disadvantage, business size,
ownership, and control.

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) are socially and
economically disadvantaged. This means they do not have the burden of proving to you that they are socially and
economically disadvantaged. In order to obtain the benefit of the rebuttable presumption, individuals must submit a signed,
notarized statement that they are @ member of one of the groups in §26.67(a). Applicants do have the obligation to provide

(d) Individuals who are not presumed to be socially and economically disadvantaged, and individuals concerning
whom the presumption of disadvantage has been rebutted, have the burden of proving to you, by a preponderance of the
evidence, that they are socially and economically disadvantaged. (See Appendix E of this part.)

{e) You must make determinations concerning whether individuals and firms have met their burder of demonstrating
group membership, ownership, control, and social and economic disadvantage {(where disadvantage must be
demonstrated on an individual basis) by considering all the facts in the record, viewed as a whole:

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554 June 16, 2003]
£ BackioTop
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§26.63 What rules govern group membership determinations?

{a)(1) If. after reviewing the signed notarized statement of membership in a presumptively disadvantaged group {see
§26.61(c)), you have a well founded reason to question the individual's claim of membership in that group, you must
require the individual to present additional evidence that he or she is a member of the group.

(2) You must provide the individual a written explanation of your reasons for questioning his or her group membership
and a written request for additional evidence as outlined in paragraph (b) of this section.

{3) Inimplementing this section, you must take special care to ensure that you do not impose a disproportionate
burden on members of any particular designated group. Imposing a disproportionate burden on members of a particular
group could violate §26.7(b) and/or Title VI of the Civil Rights Act of 1964 and 49 CFR part 21.

(b) In making such a determination, you must consider whether the person has held himself out to be a member of the
group over a long period of time prior to application for centification and whether the persor is regarded as a member of
the group by the relevant community. You may require the applicant to produce appropriate documentation of group
membership.

(1} If you determine that an individual claiming to be a member of a group presumed to be disadvantaged is not a
member of a designated disadvantaged group, the individual must demonstrate sccial and economic disadvantage on an
individual basis.

(2) Your decisions concerning membership in a designated group are subject to the certification appezls procedure of
§26.89.

[64 FR 51286, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003)
t Back to Top
§26.65 What rutes govern business size determinations?

{a} To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small
Business Administration (SBA) standards. As a recipient, you must apply current SBA business size standard(s) found in
13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts, inciuding the
primary industry classification of the applicant,

(b) Even if it meets the requirements of paragraph {a} of this section, a firm is not an eligible DBE in any Federal fiscal
year if the firm (including its affiliates) has had average annual gross receipts, as defined by SBA regulations (see 13 CFR
121.402), over the firm's previous three fiscal years, in excess of $23.98 million

{c) The Department adjusts the number in paragraph (b) of this section annually using the Department of Commerce
price deflators for purchases by State and local governments as the basis for this adjustment.

[74 FR 156224, Apr. 3, 2008, as amended af 7% FR 59596, Oct. 2, 2014]
t Back tc Top
§26.67 What rules determine social and economic disadvantage?

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the United States (or tawfuliy
admitted permanent residents) who are women, Black Americans, Hispanic Americans, Native Americans, Asian-Pacific
Americans, Subcentinent Asian Americans, or other minorities found to be disadvantaged by the SBA, are socially and
economically disadvantaged individuals. You must require applicants to submit a signed, notarized certification that each
presumptively disadvantaged owner is, in fact, socially and economically disadvantaged

{2){i} You must require each individual owner of a firm applying to participate as a DBE, whose ownership and control
are relied upon for DBE certification, to certify that he or she has a personal net worth that does not exceed $1.32 million.

(i) You must require each individual whe makes this certification to support it with a sigried, notarized statement of
personal net worth, with appropriate supporting documentation. To meet this requirement, you must use the DOT personal
net worth form provided in appendix G to this part without change or revision. Where necessary to accurately determine
an individual's personal net worth, you may, on a case-by-case basis, require additional financial information from the
owner of an applicant firm (e.g., information concerning the assets of the owner's spouse, where needed to clarify whether
assets have been transferred to the spouse or when the owner's spouse is involved in the operation of the company).
Requests for additional information shall not be unduly burdensome or intrusive. :

{iii} in getermining an individual's net worth, you must observe the following requirements:

{A} Exclude an individual's ownership interest in the applicant firm;
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(BY Exclude the individual's equity in his or her primary residence (except any portion of such equity that is attributable
to excessive withdrawals from the applicant firm). The equity is the market value of the residence less any mortgages and
home equity loan balances. Recipients must ensure that home equity loan balances are included in the equity calculation
and not as a separate liability on the individual's personal net worth form  Exclusions for net worth purposes are not
exclusions for asset valuation or access to capital and credit purposes.

(C) Do not use a contingent liability to reduce an individual's net worth.

(D} With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k) accounts, or other
retirement savings or investment programs in which the assets cannot be distributed to the individual at the present time
without significant adverse tax or interest consequences, include only the present value of such assets, less the tax and
interest penalties that would accrue if the asset were distributed at the present time.

{iv) Notwithstanding any provision of Federal or State law, you must not release an individual's personal net worth
statement nor any documents pertaming to it to any third party without the written consent of the submitter. Provided, that

you must transmit this information to DOT in any certification appeal proceeding under §26.89 of this part or to any other
State to which the individual's firm has applied for certification under §26 .85 of this part.

(b) Rebuttal of presumption of disadvantage. (1) An individual's presumption of economic disadvantage may be
rebutted in two ways.

(i} If the statement of personal net worth and supporting documentation that an individual submits under paragraph (a}
(2) of this section shows that the individual's personal net worth exceeds $1.32 million, the individual's presumption of
economic disadvantage is rebutted. You are not required to have a proceeding under paragraph (b)(2) of this section in
order to rebut the presumption of economic disadvantage in this case.

Example to paragraph (b){1)(); An individual wilth very high assets and significant liabilities may, in accounting terms, have a
PN of less than $1.32 million. However, the person's assets collectively {e.g., high income level, a very expensive house, a yacht,
extensive real or personal property holdings) may lead a reasonable person to conclude that he or she is not economically
disadvantaged. The recipient may rebut the individual's presumption of economic disadvantage under these circumstances. as
provided in this section, even though the individual's PNW is less than $1.32 million.

(iiy{A) If the statement of personal net worth and supporting documentation that an individual submits under paragraph
{a)(2) of this sectior demonstrates that the individual is able to accumulate substantial wealth, the individual's presumption
of economic disadvantage is rebutted. In making this determination, as a certifying agency. you may consider factors that
include, but are not limited to, the following:

{1) Whether the average adjusted gross income of the owner over the most recent three year period exceeds
$350,000;

{2} Whether the income was unusual and not likely to occur in the future;
(3} Whether the earnings were offset by losses;

(4) Whether the income was reinvested in the firm or used to pay taxes arising in the normal course of operations by
the firm;

(5) Other evidence that income is not indicative of lack of economic disadvantage; and
(6) Whether the total fair market value of the owner's assets exceed $6 miillion.

(B} You must have a proceeding under paragraph (b)(2) of this section in order to rebut the presumption of economic
disadvantage in this case

(2) If you have a reasonable basis to believe thal an individual who is a member of one of the designated groups is
not, in fact, socially and/or economically disadvantaged you may, at any time, start a proceeding to determine whether the
presumption should be regarded as rebutted with respect to that individual Your proceeding must follow the procedures of
§26.87.

(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the evidence, that the
individual is not socially and economically disadvantaged. You may require the individual to produce information relevant
to the determination of his or her disadvantage.

{4) When an individual's presumption of social andfor economic disadvantage has been rebutted. his or her ownership
and control of the firm in question cannot be used for purposes of DBE eligibility under this subpart unless and until he or
she makes an individual showing of social and/or economic disadvantage. If the basis for rebutting the presumption is a
determination that the individual's personal net worth exceeds $1,32 million, the individual is no longer eligible for
participation in the program and cannot regain eligibility by making an individual showing of disadvantage, so long as his
or her PNW remains above that amount.
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(c) Transfers within fwo years, (1} Except as set forth in paragraph (c){2) of this section, recipients must attribute to an
individual claiming disadvantaged status any assets which that individual has transferred to an immediate family member,
fo a trust a beneficiary of which is an immediate family member, or to the applicant firm for less than fair market vatue,
within two years prior to a concern's application for participation in the DBE program or within two years of recipient's
review of the firm's annual affidavit, unless the individual claiming disadvantaged status can demonstrate that the transfer
is to or on behalf of an immediate family member for that individual's education, medical expenses, or some other form of
essential support.

{2) Recipients must not attribute to an individual claiming disadvantaged status any assets transferred by that
individual to an immediate famify member that are consistent with the customary recognition of special occasions, such as
birthdays, graduations, anniversaries, and retirements.

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled by individuals who
are not presumed to be socially and economically disadvantaged (including individuals whose presumed disadvantage
has been rebutted) may apply for DBE certification. You must make a case-by-case determination of whether each
individual whose ownership and control are relied upon for DBE certification is socially and economicaily disadvantaged.
In such a proceeding, the applicant firm has the burden of demonstrating to you, by a preponderance of the evidence, that
the individuals who own and control it are sccially and economically disadvantaged. An individual whose personal net
worth exceeds $1.32 miflion shall not be deemed to be economically disadvantaged I making these determinations, use
the guidance found in Appendix E of this part. You must require that applicants provide sufficient information to permit
determinations under the guidance of appendix E of this part.

[79 FR 59596, Oct. 2, 2014]

t Backto Top

§26.69 What rules govern determinations of ownership?

(2) In determining whether the socially and economically disadvantaged participants in a firm own the firm, you must
consider all the facts in the record viewed as a whole, including the crigin of all assets and how and when they were used
in obtaining the firm. All transactions fof the establishment and ownership (or transfer of ownership) must be in the normal
course of business, reflecting commercial and arms-length practices

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically disadvantaged
individuals

(1} In the case of a corporation, such individuals must own at least 51 percent of the each class of voting stock
outstanding and 51 percent of the aggregate of all stock cutstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be cwned by socially and
economically disadvantaged individualg. Such ownership must be reflected in the firm's partnership agreement.

(3} In the case of a limited liability company, at least 51 percent of each class of member interést must be owned by
socially and economically disadvantaged individuals.

(€)(1} The firm's ownership by socially and economically disadvantaged individuals. including their contribution of
capital or expertise to acquire their ownership interests, must be real, substantial, and continuing, going beyond pre forma
ownership of the firm as reflected in ownership documents. Proof of contrnibution of capital should be submitted at the time
of the application. When the contribution of capital is through a oan, there must be documentation of the value of assets
used as collateral for the loan.

{2) Insufficient contributions include a pramise to contribute capital, an unsecured note payable to the firm or gn
owner who is not & disadvantaged individual, mere participation In a firm's activities as an employee, or capitalization not
commensurate with the value for the firm

{3) The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and be
entitled to the profits and loss commensurate with their ownership interests, as demonstrated by the substance, not merely
the form, of arrangements. Any terms or practices that give a non-disadvantaged individual or firm a priority or superior
right tor & firm's profits, compared to the disadvaritaged owner{s), are grounds for denial.

(4) Debt instruments from financial institutions or other organizations that lend funds in the normal course of their
business do not render a firm ineligible, ever if the debtor's ownership interest is security for the loan

Examples to paragraph (c}): (i) An individual pays $100 to acquire a majority interest in a firm worth §1 million. The individuat's
contribution to capital would not be viewed as substantial.

(i) A 51% disadvantaged owner and a non-disadvantaged 49% owner coniribute $100 and $10,000. respectively, to acquire a
firm grossing $1 millien. This may be indicative of a pro forma arrangement that does not meet the requirements of (c)(t)

(iiiy The disadvantaged owner of a DBE applicant firm spends $250 to file articles of incorperation and obtains a $100.000 loan
but makes only nominal or sporadic payments to repay the loan. This type of contribution is not of a continuing nature
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{d) Al securities that constitute ownership of a firm shall be held directly by disadvantaged persons. Except as
provided in this paragraph (d), rio securities or assets held in trust, or by any guardian for a minor, are considered as held
by disadvantaged persons in determining the ownership of a firm. However, securities or assets held in trust are regarded
as held by a disadvantaged individual for purposes of determining ownership of the firm, if—

(1) The beneficial owner of securities or assets held intrust is a disadvantaged individual, and the trustee is the same
or another such individual; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective
control over the management, policy-making. and daily operational activities of the firm. Assets held in a revocable living
trust may be counted only in the situation where the same disadvantaged individual is the sole grantor, beneficiary, and
trustee

(&) The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their
ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute
capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in
a firm’s activities as an employee. Debt instruments from financial institutions or other organizations that lend funds in the
normal course of their business do not render & firm ineligible, even if the debtor's ownership interest is security for the
l6an

{f) The following requirements apply to situations in which experfise is relied upon as part of a disadvantaged owner's
contribution to acquire ownership:

(1) The owner's expertise must be—

(i) In a specialized field;

(i) Of cutstanding quality;

(it} In areas critical to the firm's operations;

(iv) Indispensable to the firm's potential success;

(v) Specific to the type of work the firm performs, and

(vi} Documented in the records of the firm. These records must clearly show the contribution of expertise and its value
to the firm,

(2) The individual whose expertise Is relied upon must have a significant financial investment in the firm.

(@) You must always deem as held by a socially and economically disadvantaged individual, for purposes of
determining ownership. all interests in a business or other assets obtained by the individual—

(1) As the result of a final property settlement or court order in a divorce or legal separation, provided that no term or
condition of the agreement or divorce decree is inconsistent with this section; or

(2) Through inheritance, or otherwise because of the death of the former owner.

(M){1} You must presume as rot being held by a socially and economically disadvantaged individual, for purposes of
determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or
transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is—

(iy Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm,

(i) Involved in the same or a similar line of business; or

(itiy Engaged in an ongoing business retationship with the firm, or an affiliate of the firm, for which the individual is
seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted., the disadvantaged individual must
demenstrate to you, by clear and convincing evidence, that—

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a
DBE; and

(i} The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding
the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

{iY You must apply the following rules in situations in which marital assets form a basis for ownership of a firm.
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{1} When marital assets (other than the assets of the business in question), held jointly or as community property by
both spouses, are Used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest
in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse
irrevocably renounces and fransfers all rights in the ownership interest in the manner sanctioned by the laws of the state in
which efther spouse or the firm is domiciled. You do not count a greater portion of joint or community property assets
toward ownership than state law wouid recognize as betonging fo the socially and economically disadvantaged owner of
the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or
community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for
DBE certification.

() You may consider the following factors in determining the ownership of a firm. However, you must not regard a
contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because—

{1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result of & gift,
or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically disadvantaged
individual on financing agreements, contracts for the purchase or sale of real or personal property, bank signature cards,
or other documents; or

{3) Ownership of the firm in question or its assets is transferred for adequate congideration from a spouse who is not
a socially and economically disadvantaged individual to a spouse who is such an individual, In this case, you must give
particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and controlled, in
substance as well as in form, by a socially and economically disadvantaged individual

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59597, Oct. 2, 2014]
t Backto Top
§26.71 What rules govern determinations concerning control?

{a) In determining whether socially and economically disadvantaged owners control a firm, you must consider all the
facts in the record, viewed as a whole.

{b) Only an independent business may be certified as a DBE. An independent business is one the viability of which
does not depend on its relationship with another firm or firms

(1) In determining whether a potentiai DBE is an independent business, you must scrutinize relationships with non-
DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.

(2) You must consider whether present or recent employer/femployee relationships between the disadvantaged owner
{s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of
the potential DBE firm.

{3) You must examine the firm's relationships with prime coniractors to determine whether a pattern of exclusive or
primary deatings with a prime contractor compromises the independence of the potential DBE firm.

{4) In considering factors related to the independence of a potential BBE firm, you must consider the consistency of
relationships between the potential DBE and non-DBE firms with normal industry practice.

{c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the
soctally and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-
law provisions, contracts or any cther formal or informal devices (e.g., cumulative voting rights, voting powers attached to
different classes of stock, empioyment contracts, requirements for concurrence by non-disadvantaged pariners, conditions
precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent
the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual,
from making any business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as
pravided for in §26.68(j){2).

(d) The socially and economically disadvantaged owners must possess the power to direct or cause the direction of
the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of
management, policy and operations,

{1) A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer or
president}.

{2} In a corporation, disadvantaged owners must control the board of directors.
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(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all
partnership decisions.

(e) Individuals who are not socially and economically disadvantaged or immediate family members may be involved in
a DBE firm as owners, managers, employees, stockholders, officers, andfor directors. Such individuals must not, however
possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm

() The socially and economically disadvantaged owners of the firm may delegate various areas of the management,
policymaking, or daily operaticns of the firm to cther participants in the firm, regardless of whether these participants are
socially and economically disadvantaged individuals. Such delegations of authority must be revocable, and the socially
and economically disadvantaged owners must rétain the power to hire and fire any person to whom such authority is
delegated. The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be
such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually
exercise control over the firm's operations, management, and policy.

(@) The socially and economically disadvantaged owners must have an overall understanding of, and managerial and
techinical competence and experience directly related to, the type of business in which the firm is engaged and the firm's
operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every
critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key
employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically
evaluate information presented by other participants in the firm's activities and to use this information to make independent
decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office
management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is
insufficient to demonstrate control.

{(h) If state or local law requires the persons to have a particular license or other credential in order to own and/or
control & certain type of firm, then the socially and economically disadvantaged persons who own and control a potential
DBE firm of that type must possess the required license or credential. If state or local law does not require such a person
to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that
the person tacks the licenise or credential. However, you may take into account the absence of the license or credential as
one factor in determining whether the socially and economically disadvantaged owners actually control the firm.

{i)(1) You may consider differences in remuneration between the socially and economically disadvantaged owners
and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the
context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning
reinvestment of income, and any other explanations for the differences proffered by the firm. You may determine that a
firm is controlied by its socially and economically disadvantaged owner although that owner's remuneration is lower than
that of some other participants in the firm.

{2) In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and economically
current controller of the firm as a factor in determining who controls the firm, particularly when the non-disadvantaged
individual remains involved with the firm and continues to receive greater compensation than the disadvantaged individual.

(i) In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in
outside employment or other business interests that conflict with the management of the firm or prevent the indwidual from
devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a
business and part-time work in a full-time firm are not viewed as constituting control. However, an individual could be
viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all
the time it is operating.

(K)(1} A socially and economically disadvantaged individual may control a firm even though ene cr more of the
individual's immediate family members (who themselves are not socially and economically disadvantaged individuals}
participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this
paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises
vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or not the other
persens are immediate family members.

(2) if you cannot determine that the socially and economically disadvantaged owners—as distingt from the family as a
whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of
proof concerning control, even though they may participate significantly in the firm’s activities

(1} Where a firm was formerly owned and/or controlled by a non-disadvaniaged mdividual (whether or not an

immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged
individual, and the nondisadvantaged individual remains involved with the firm in any capacity, there is a rebuttable

demonstrates to you, by clear and convincing evidence, that:
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(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other than
obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of @ nendisadvantaged individual who formerly owned and/cr controlled the
firm

(m) In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may
consider whether the firm owns equipment necessary to perform its work. However, you must not determine that a firm is
not controlied by socially and economically disadvantaged individuals solely because the firm leases. rather than owns,
such equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with
a prime contractor or other party that compromises the independence of the firm.

{n) You must grant certification to a firm aniy for specific types of work in which the secially and economicalty
disadvantaged owners have the ability to control the firm. To become certified in an additional type of work, the firm need
demonstrate to you only that its socially and economically disadvantaged owners are able to control the firm with respect
to that type of work. You must not require that the firm be recertified or submit a new application for certification, but you
must verify the disadvantaged owner's control of the firm in the additional type of work.

(1) The types of work a firm can perform (whether on initial certification or when a new type of work is added) must be
described in terms of the most specific available NAICS code for that type of work. If you choose, you may also, in addition
to applying the appropriate NAICS code, apply a descriptor from a classification scheme of equivalent detail and
the firm would provide to DOT recipients. Multiple NAICS codes may be assigned where appropriate. Program participants
must rely on, and not depart from, the plain méaning of NAICS code descriptions in determining the scope of a firm's
certification, If your Directory does not list types of work for any firm in a manner consistent with this paragraph (a)(1), you
must update the Directory entry for that firm to meet the reguirements of this paragraph {a)(1) by August 28, 2011

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a certification are kept up-to-
date and accurately reflect wark which the UCP has determined the firm's owners can control. The firm bears the burden
of providing detailed company information the certifying agency needs to make an appropriate NAICS code designation

(3} If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of work in which it is
seeking to be cerlified as a DBE, the firm may request that the certifying agency, in its certification documentation,
supplement the assigned NAICS code(s) with a clear, specific, and detailed narrative description of the type of work in
which the firm 1s certified. A vague, general, or confusing description is not sufficient for this purpose, and recipients
should not rely on such a description in determining whether a firm's participation can be counted toward DBE goals.

(4} A certifier is not preciuded from changing a certification classification or description if there is a factual basis in the
record. However, certifiers must not make after-the-fact statements about the scope of a certification, not supported by
evidence in the record of the certification action.

{0) A business operating under a franchise or license agreement may be certified if it meets the standards in this
subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. In determining whether affiliation
exists, you should generally not consider the restraints relating to standardized quality, advertising, accounting format, and
other provisions imposed on the franchisee or licensee by the franchise agreement or license, provided that the franchisee
of licensee has the right to profit from its efforts and bears the risk of loss commensurate with ownership, Alternatively,
even though a franchisee or licensee may not be controlled by virtue of such provisions in the franchise agreement or
license, affiliation could arise through other means, such as common management or excessive restrictions on the sale or
transfer of the franchise interest or license.

{p) In order for a partnership to be controlled by socially and economically disadvantaged individuals, any non-
disadvantaged partners must nof have the power, without the specific written concurrence of the socially and economically
disadvantaged partner(s}, to contractually bind the partnership or subject the partnership to contract or tort liability.

(g) The socially and economically disadvantaged individuals controlling a firm may use an employee leasing
company. The use of such a company does not preclude the socially and economically disadvantaged individuals from
controlling their firm if they continue to maintain an employer-employee relationship with the leased employees. This
includes being responsible for hiring, firing, training. assigning, and otherwise centrolling the on-the-job activities of the
employees, as well as ultimate responsibility for wage and tax obligations related to the employees

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28. 2011, 78 FR 59597, Oct. 2, 2014]
1+ Back to Top
§26.73 What are other rules affecting certification?

{a)(1) Consideration of whether a firm performs a commercially useful function or is a regular dealer pertains solely to
counting toward DBE goals the participation of firms that have already been certified as DBEs. Except as provided in
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paragraph {a)(2) of this section, you must not consider commercially useful function issues in any way in making decisions
about whether to certify a firm as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of conduct indicating its
involvement in attempts to evade or subvert the intent or requirements of the DBE program.

(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must not refuse to certify a
firm based solely on historical information indicating a lack of cwnership or control of the firm by socially and economicaily
disadvantaged individuals at some time in the past, if the firm currently meets the ownership and control standards of this
part.

(2) You must not refuse to certify a firm solely on the basis that it is a newly fermed firm, has not completed projects or
contracts at the time of its application, has not yet realized profits from its activities, or has not demonstrated a potential for
success. [f the firm meets disadvantaged, size, owniership, and control requiremients of this Part. the firm is eligible for
certification.

{c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for
information relevant to the certification process. Failure or refusal to provide such information is a ground for a denial or
removal of certification.

{d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though controlled by
socially and economically disadvantaged individuals, are not eligible to be certified as DBEs.

{e) An eligible DBE firm must be owned by individuals who are socially and economically disadvantaged. Except as
provided in this paragraph. a firm that is not owned by such individuals, but instead is owned by another firm-—even a DBE
firm—cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals cwn and control a firm through a parent or holding
company, established for tax. capitalization or other purposes consistent with industry practice, and the parent or holding
company in turn owns and controls an operating subsidiary, you may certify the subsidiary if it otherwise meets all
requirements of this subpart. In this situation, the individual owners and controllers of the parent or holding company are
deemed to control the subsidiary through the parent or holding company.

{2} You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the subsidiary by socially
and economically disadvantaged individuals. The following examples flustrate how this cumulative cwnership provision
works:

Example 1. Socially and economically disadvantaged individuals own 100 percent of a holding company, which has a wholty-
owned subsidiary. The subsidiary may be certified, if it meets all other requirements.

Example 2. Disadvantaged individuals own 100 percent of the holding company, which owns 51 percent of a subsidiary. The
subsidiary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in furn owns 70 percent of a subsidiary. In
this case, the cumulative ownership of the subsidiary by disadvantaged individuals is 56 percent (80 percent of the 70 percent). This
is more than 51 percent, so you may certify the subsidiary, if all other requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the socially and economically disadvantaged owners of the
parent or holding company controls the subsidiary. Even though the subsidiary is owned by disadvaniaged individuals, through the
holding or parent company, you cannot certify it because it fails to meet control requirements.

Example 5 Disadvantaged individuals own 60 percent of the helding company, which in turn owns 51 percent of a subsidiary In
this case, the cumulative ownership of the subsidiary by disadvantaged individuzals 1s about 31 percent. This is less than 51 percent,
sa you cannot certify the subsidiary.

Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other companies. The
combined gross receipts of the holding companies and its subsidiaries are greater than the size standard for the subsidiary seeking
certification and/or the gross receipts cap of §26.65(b). Under the rules concerning affiliation, the subsidiary fails t¢ meet the size
standard and cannot be certified.

(f Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufficient to
demeonstrate that a fim is an independent business, owned and controlled by sccially and economically disadvantaged
individuals.

(g) You must not require a DBE firm to be prequalified as a condition for certification

(h) A firm that is owned by an Indian tribe or Native Hawatian organization, rather than by Indians or Native Hawaiians
as individuals, may be eligible for certification. Such & firm must meet the size standards of §26.65. Such a firm must be
controlled by socially and economically disadvantaged individuals, as provided in §26.71,

(i) The following special rules apply to the certification of firms related to Alaska Native Corporations (ANCs).
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{1) Notwithstanding any other provisions of this subpart, 2 direct or indirect subsidiary corporation, joint venture, or
partnership entity of an ANC is eligible for certification as a DBE if it meets ail of the following requirements:

(i) The Settlement Comimon Stock of the underlying ANC and other stock of the ANC held by holders of the
Settlernent Commaon Stock and by Natives and descendents of Natives represents a majority of both the total equity of the
ANC and the total voting power of the corporation for purposes of electing directors;

(i} The shares of stock or other units of common owriership interest in the subsidiary, joint venture, or partnership
entity held by the ANC and by holders of its Settlement Commeon Stock represent a majority of both the total equity of the
entity and the total voting power of the entity for the purpose of electing directors, the general partner. or principal officers;
and

(i) The subsidiary, joint venture, or parinership entity has been certified by the Small Business Administratiory under
the 8(a) or smali disadvantaged business program

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT uniform application
form (see Appendix F of this part). You must obtain from the firm documentation sufficient to demonstrate that entity meets
the requirements of paragraph (i)(1} of this section. You must also obtain sufficient information about the firm to allow you
to administer your program (e.g., information that would appear in your DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1} of this section, then it must meet the
requirements of paragraph (h) of this section in order tc be certified, on the same basis as firms owned by Indfan Tribes or
Native Hawailan Organizations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan. 28, 2011; 79 FR 59598, Oct. 2. 2014}
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Subpart E—Certification Procedures
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§26.81 What are the requirements for Unified Certification Programs?
(a) You and all other DOT recipients in your state must participate in a Unified Certification Program (UCP)

{1y Within three years of March 4, 1992, you and the other recipients in your state must sign an agreement
establishing the UCP for that state and submit the agreement to the Secretary for approval. The Secretary may, on the
basis of extenuating circumstances shown by the recipients in the state, extend this deadline for no more than one
additional year,

(2) The agreement must provide for the establishment of a UCP meeting zll the requirements of this section. The
agreement must specify that the UCP will foliow all certification procedures and standards of this part, on the same basis
as recipients; that the UCP shall cooperate fully with oversight, review, and monitoring activities of DOT arid its operating
administrations; and that the UCP shall implement DOT directives and guidance concerning certification matters. The
agreement shall also commit recipients to ensuring that the UCP has sufficient resources and expertise to carry out the
requirements of this part. The agreement shall in¢lude an implementation schedule ensuring that the UCP is fully
operational no later than 18 months following the approval of the agreement by the Secretary

(3) Subject fo approval by the Secretary, the UCP in each state may take any form acceptabie to the recipients in that
state.

{4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients in the state for
revisions. A complete agreement which is not disapproved or remanded within 180 days of its receipt is deemed to be
accepied.

(5} If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph (a), you shall have
the opportunity to make an explaration to the Secretary why a deadiine could not be met and why meeting the deadline
was beyond your control. If you fail to make such an explanation, or the explanation does not justify the failure to meet the

deadlineg, the Secretary shall direct you to complete the required action by a date certain. If you and the other recipients
fail to carry out this direction in a timely manner, you are collectively in noncompliance with this part.

(b) The UCP shall make all certification decisions on behaif of all DOT recipients in the state with respect to
participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state

(2) The UCP shall provide "one-stop shopping” to applicants for certification, such that an applicant is required to
apply only once for a DBE certification that will be henored by all recipients in the state
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(3} All obligations of recipients with respect to certification and nondiscrimination must be carried out by UCPs, and
recipients may use only UCPs that comply with the certification and nondiscrimination requirements of this part,

{c) Al certifications by UCPs shall be pre-cerfifications; i.e., certifications that have been made final before the due
date for bids or offers on a contract on which a firm seeks to participate as a DBE.

{d) A UCP is not required to process an application for certification from a firm having its principal place of business
outside the state if the firm is not certified by the UCP in the state in which it maintains its principal place of business. The
“home state” UCP shall share its information and documents concerning the firm with other UCPs that are considering the
firm's application.

(&) Subject to DOT approval as provided in this section, the recipients in two or more states may form a regional UCP.
UCPs may also enter into written reciprocity agreements with other UCPs. Such an agreement shall outline the specific
responsibilities of each participant. A UCP may accept the certification of any other UCP or DQT recipient.

(f} Pending the establishment of UCPs meeting the requirements of this section, you may enter into agreements with
other recipients, on a regional or inter-jurisdictional basis, to perform certification functions required by this part. You may
also grant reciprocity o other recipient's certification decisions.

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP (including those from
other states certified under the provisions of this part}, the information required by §26.31. The UCP shall make the
directory available to the public electronically, on the internet, 48 well as in print. The UCP shall update the electronic
version of the directory by including additions, deletions, and other changes as soon as they are made and shall revise the
print version of the Directory at least once a year.

(h} Except as otherwise specified in this section, all provisions of this subpart and subpart D of this part pertaining to
recipients also apply to UCPs.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100. Jan. 28, 2011]
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§26.83 What procedures do recipients follow in making certification decisions?
{a) You must ensure that only firms certified as eligible DBEs under this section participate as DBEs in your program.

(b} You must determine the eligibility of firms as DBEs consistent with the standards of subpart D of this part. When a
UCP is formed, the UCP must meet all the requirements of subpart D of this part and this subpart that recipients are
required to meet.

{€)(1) You must take all the following steps in determining whether a DBE firm meets the standards of subpart D of
this part:

{i) Perform an on-site visit to the firm's principal place of business. You must interview the principal officers and review
their résumés and/or work histories. You may interview key persennel of the firm if necessary  You must also perform an
on-site visit to job sites if there are such sites on which the firm is working at the time of the eligibility investigation in your
jurisdiction or local area. You may rely upen the site wisit report of any other recipient with respect to a firm applying for
certification,

(iry Analyze documentation related to the legal structure. ownership, and centrot of the applicant firm This includes,
but is not limited to, Articles of Incorpaoration/Crganization; corporate by-laws or operating agreements; organizational,
annual and board/member meeting records; stock ledgers and certificates; and State-issued Certificates of Good Standing

(iii) Analyze the bonding and financial capacity of the firm; lease and loan agreements; bank account signature cards;

(iv) Determine the work history of the firm, including contracts it has received. work it has completed; and payroll
records;

(v) Obtain & statement from the firm of the type of work it prefers to perform as part of the DBE program and its
preferred locations for performing the work, if any.

(vi) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the firm and its key
personnel possess to perform the work it seeks to do as part of the DBE program;

(vii} Obtain complete Federal income tax returns (or requests for extensions) filed by the firm, its affiliates, and the
socially and economically disadvantaged owners for the last 3 years. A complete return includes all forms, schedules, and
statements filed with the Infernal Revenue Service

{vili) Require potential DBEs to complete and submit an appropriate application form, except as otherwise provided in
§26 85 of this paft
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(2) You must use the application form provided in Appendix F 10 this part without change or revision. However, you
may provide in your DBE program, with the written appraval of the concerned operating administration, for supplementing
the form: by requesting specified additional information fot inconsistent with this part.

(3) You must make sure that the applicant attests to the accuracy and truthfulness of the infermation on the
application form. This shall be done either in the form of an affidavit sworn to by the applicant before a person who is
authorized by State law to administer caths or in the form of an unsworn declaration executed under penalty of perjury of
the laws of the United States.

{4) You must review all information on the form prior to making a decision about the eligibility of the firm. You may
request clarification of information contained in the application at any time in the application process.

(d) When another recipient, in connection with its consideration of the eligibility of a firm, makes a written request for
certification information you have obtained about that firm {(e.g., including application materials or the report of a site visit, if
you have made one to the firm), you must promptly make the information available to the cther recipient.

(e} [Reserved)]

(f Subject to the approval of the concerned operating administration as part of your DBE program, you may impose a
reasonable application fee for certification. Fee waivers shali be made in appropriate cases.

{@) You must safeguard from disclosure to unauthorized persons information gathered as part of the certification
process that may reasonably be regarded as proprietary or other confidential business information, consistent with
applicable Federal, state, and iocal law

(h}(1) Once you have certified a DBE, it shall remain certified until and unless you have removed its certification, in
whole or in part, through the procedures of §26.87 of this part, except as provided in §26.67(b)(1) of this part.

{2} You may not require DBEs to reapply for certification or undergo a recertification process. However, you may
conduct a certification review of a certified DBE firm, including a new on-site review, if appropriate in light of changed
circumstances (e.g., of the kind requinng notice under paragraph (i} of this section or relating to suspension of certification
under §26.88}, a complamt, or other information concemning the firm's eligibility. If information comes to your attention that
leads you to question the firm's eligibility, you may conduct an on-gite review on an unannounced basis, at the firm's
offices and job sites.

(iy If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances affecting your
ability to meet size, disadvantaged status. ownership, or control requirements of this part or any material change in the
information provided in your application form.

(1) Changes in management responsibility among members of a limited lability company are covered by this
requirement.

{2) You must attach supporting documentation describing in detail the nature of such changes

{3) The notice must take the form of an affidavit sworn to by the applicant before a person who is authorized by state
law to administer oaths or of an unsworn declaration executed under penalty of perjury of the laws of the United States
You must provide the written notification within 30 days of the occurrence of the change. If you fail to make timely
notification of such & change, you will be deemed to have failed to cooperate under §26.109(c).

(j) i you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your certification.
an affidavit sworn to by the firm's owners before a person who is authorized by State taw to administer oaths or an
unsworn declaration executed under penalty of perjury of the laws of the United States. This affidavit must affirm that there
have been no changes in the firm's circumstances affecting its ability to meet size, disadvantaged status, ownership, or
control requirements of this part or any material changes in the informatien provided in its application form, except for
changes about which you have notified the recipient under paragraph (i} of this secticn. The affidavit shall specifically
affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part,
documenting this affirmation with supporting documentation of your firm's size and gross receipts (e g., submission of
Federal tax returns). If you fail to provide this affidavit in a timety manner, you will be deemed to have failed to cooperate
under §26.109(c).

(k) i you are a recipient, you must make decisions on applications for certification within 90 days of receiving from the
applicant firm ali information required under this part. You may extend this time period once, for no more than an
additional 60 days, upon written notice to the firm, explaimng fully and specifically the reasons for the extension. You may
establish a different time frame in your DBE program, upon a showing that this time frame is not feasible, and subject to
the approval of the concerned operating administration. Your failure to make a decision by the applicable deadline under
this paragraph is deemed a constructive denial of the application, on the basis of which the firm may appeal to DOT under
§26.80.

(I) As a recipient or UCP, you must advise eéach applicant within 30 days from your réceipt of the application whether
the application is complete and suitable for evaluation and, it not, what additional information or action is required
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(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws its application
before you have issued a decision on the application, the applicant can resubmit the application at any time  As a recipient
or UCP, you may not apply the waiting period provided under §26.86(c) of this part before allowing the applicant to
resubmit its application. However, you may place the reapplication at the "end of the line,” behind other applications that
have been made since the firm's previous application was withdrawn. You may also apply the waiting peried provided
under §26 .86(c) of this part to a firm that has established a pattern of frequently withdrawing applications before you make
a decision.

[64 FR 51286, Feb. 2, 1998, as amended at 68 FR 35555, June 16. 2003; 76 FR 5100, Jan. 28, 2011, 79 FR 59588, Oct. 2, 2014]
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§26.85 Interstate certification.

(a) This section applies with respect to any firm that is currently certified in its home state

(b) When a firm currently certified in its home state (“State A”) applies to another State ("State B") for DBE
certification, State B may, at its discretion, accept State A's certification and certify the firm, without further procedures.

(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification notice from State A

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification from State A State B
can do so by reviewing State A's electronic directory or obtaining written confirmation from State A.

(c} In any situation in which State B chooses not to accept State A's certification of a firm as provided in paragraph (b)
of this section, as the applicant firm you must provide the information in paragraphs (c){1) through (4) of this section to
State B.

{1} You must prowide to State B a complete copy of the application form, all supporting documents, and any other
information you have submitted to State A or any other state related to your firm's certification. This includes affidavits of
no change (see §26.83(j)) and any notices of changes (see §26.83(i)) that you have submitted to State A, as well as any
correspondence you have had with State A's UCP or any other recipient concerning your application or status as a DBE
firm.

{2) You must alsc provide to State B any notices or correspondence from states other than State A relating to your
status as an applicant or certified DBE in those states. For example, if you have been denied certification or decertified in
State C, or subject to a decertification action there, you must inform State B of this fact and provide all documentation
concerning this action to State B.

(3) If you have filed a certification appeal with DOT (see §26.89). you must inform State B of the fact and provide your
letter of appeal and DOT's response to State B

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized by State law to
administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States.

(i) This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85(c) and the
information is complete and, in the case of the information required by §26.85(c)(1), is an identical copy of the information
submitted to State A

(iiy If the on-site report from State A supporting your certification in State A is more than three years old, as of the date
of your application to State B, State B may require that your affidavit also affirm that the facts in the on-site report remain
true and correct.

(d) As State B, when you receive from an applicant firm all the information required by paragraph (c) of this section,
you must take the following actions

(1) Within seven days contact State A and request a copy of the site visit review report for the firm {see §26.83(c)(1)),
any updates to the site visi review, and any evaluation of the firm based on the site visit. As State A, you must transmit
this information to State B within seven days of receiving the request. A pattern by State B of not making such requests in
a timely manner or by "State A" or any other State of not complying with such requests in a timely manner is
noncompliance with this Part

(2) Determine whether there is good cause to believe that State A's certification of the firm is erroneous or should not
apply in your State. Reasons for making such a determination may include the following:

{i) Evidence that State A's certification was obtained by fraud;

{iiy New information, not available to State A at the time of its certification, showing that the firm does not meet all
eligibility criteria:

(iii) State A's certification was factually erroneous or was inconsistent with the requirements of this part;
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(iv) The State law of State B requires a result different from that of the State law of State A
(vy The information provided by the applicant firm did not meet the requirements of paragraph (c) of this section.

(3) If, as State B, unless you have determined that there is good cause to believe that State A's certification is
erroneous or should not apply in your State, you must, no later than 60 days from the date on which you received from the
applicant firm alf the information required by paragraph (c) of this section, send to the applicant firm a notice that it is
certified and place the firm on your directory of certified firms.

{4} If, as State B, you have determined that there is good cause to believe that State A's certification is erroneous or
should not apply in your State, you must, no later than 60 days from the date on which you received from the applicant
firm all the information required by paragraph (c) of this section, send to the applicant firm a notice stating the reasons for
your determination.

requirements of this Part for DBE eligibility and must offer the firm an opportunity to respond to State B with respect to
these reasons

(i) The firm may elect to respond in writing, fo request an In-person meeting with State B's decision maker to discuss
State B's objections to the firm's efigibility, or both. If the firm requests a meeting, as State B you must schedule the
meeting to take place within 30 days of receiving the firm's request.

{iii} The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the requirements of
this Part with respect to the particularized issues raised by State B's notice. The firm is not otherwise responsible for
further demonstrating its eligibility to State B.

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the provisions of this Part
concerning certification.

(v) State B must issue a written decision within 30 days of the receipt of the written response from the firm or the
meeting with the decision maker, whichever is later

(vi) The firm's application for certification is stayed pending the outcome of this process.

(vily A decision under this paragraph {d){4) may be appealed to the Deparimental Office of Civil Rights under $§26.89
of this part.

{(e) As State B. if you have not received from State A a copy of the site visit review report by a date 14 days after you
have made a timely request for it, you may hold action required by paragraphs (d)(2) through (4) of this sectionin
abeyance pending receipt of the site visit review report. In this event, you must, no later than 30 days from the date on
which you received from an applicant firm all the information required by paragraph (c) of this section, notify the firm in
writing of the delay in the process and the reason for it.

{H{1) As a UCP, when you deny a firm's application, reject the application of a firm certified in State A or any other
State in which the firm is centified, through the procedures of paragraph (d)}{4) of this section, or decertify a firm, in whole
or in part, you must make an entry in the Department of Transportation Office of Civil Rights’ (DOCR's) Ineligibility
Determination Online Database. You must enter the following information

(i) The name of the firm;

(i) The name(s} of the firm's owner(s);
(iiy The type and date of the action;
(iv) The reason for the action

(2) As a UCP, you must check the DOCR Web site at least once every month to determine whether any firm that is
applying to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the list, you must promptty request a copy of the listed decision from the UCP that
made it. As the UCP receiving such & request, you must provide a copy of the decision to the requesting UCP within 7
days of receiving the request. As the UCP receiving the decision, you must then consider the information in the decision in
determinirig what, if any, action to take with respect to the certified DBE firm or applicant.

{g) You must implement the requirements of this section beginning January 1, 2012.
[76 FR 5100, Jan. 28, 2011)
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§26.86 What rules govern recipients’ denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a DBE, you must
provide the firm a written explanation of the reasons for the denial, specifically referencing the evidence in the record that
supports each reason for the denial. All documents and other information on which the denial is based must be made
available to the applicant, on request.

(b) [Reserved]

(c) When a firm is denied certification, you must establish a time period of no more than twelve months that must
elapse before the firm may reapply to the recipient for certification. You may provide, in your DBE program, subject to
approval by the concerned operating administration, a shorter waiting period for reapplication. The time pericd for
reapplication begins to run on the date the explanation required by paragraph (a) of this section is received by the firm. An
applicant's appeal of your decision 1o the Department pursuant to §26.89 does riot extend this pericd.

(d) When you make an administratively final denial of certification concerning a firmy, the firm may appeal the denial to
the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003; 79 FR 58598, Oct. 2, 2014]
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§26.87 What procedures does a recipient use to remove a DBE's eligibility?

{a) Ineligibity complaints. {1) Any person may file with you a written complaint alleging that a currently-cerstified firm is
ineligible and specifying the alleged reasons why the firm is ineligible. You are not required to accept a general allegation
that a firm is ineligible or an anonymous complaint. The complaint may include any information or arguments supporting
the complainant’s assertion that the firm is ineligible and should not continue fo be certified. Confidentiality of
compiainants’ identities must be protected as provided in §26.109(b).

{2) You must review your records concerning the firm, any material provided by the firm and the complainant, and
other available information. You may request additional information from the firm or conduct any other investigation that
you deem necessary

(3) If you determine, based on this review, that there is reasonable cause to believe that the firm is ineligible, you
must provide written notice to the firm that you propose to find the firm ineligible. sétting forth the reasons for the proposed
determination. If you determine that such reasonable cause does not exist, you must notify the complainant and the firm in
writing of this determination and the reasons for it. All statements of reasons for findings on the issue of reasonable cause
must specifically reference the evidence in the record on which each reason is based.

(b) Recipient-initiated proceedings. If, based on notification by the firm of a change in its circumstances or other
informatior that comes to your attention, you determine that there is reascnable cause to believe that a currently certified
firm is ineligible, you must provide written notice to the firm that you propose to find the firm ineligible, setting forth the
reasons for the proposed determination. The statement of reasons for the finding of reasonable cause must specifically
reference the evidence in the record on which each reason is based.

(c) DOT directive to initiafe proceeding. (1) If the concerned operating administration determines that information in
your certification records, or other information available to the concerned operating administration, provides reasonable
cause to believe that a firm you certified does not meet the eligibitity criteria of this part, the concerned cperating
administration may direct you to initiate a proceeding to remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth the reasons for the
directive, including any relevant documentation or other information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided by paragraph (b}
of this section.

(d) Hearing. Whien you netify a firmi that there is reasonable cause to remove its eligibility, as provided in paragraph
(a), (b), or {c) of this section, you must give the firm an opportunity for an informal hearing, at which the firm may respond
to the reasons for the proposal to remove its eligibility in person and provide information and arguments concerning why it
should remain certified.

(1) in such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the firm does not
meet the certification standards of this pari

{2) You must maintain a complete record of the hearing, by any means acceptable under state law for the retention of
a verbatim record of an administrative hearing. If there is an appeal to DOT under §26.89, you must provide a transcript of
the hearing to DOT and, on request, to the firm. You must retain the original record of the hearing. You may charge the
firm only for the cost of copying the record.
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{3) The firm may elect to present informatior and arguments in writing, without going to a hearing. In such a situation,
you bear the same burden of proving, by & preponderance of the evidence, that the firm does not mest the certification
standards, as you would during a hearing.

(e} Separation of functions. You must ensure that the decision in a preceeding to remove a firm's eligibility is made by
an office and personnel that did not take part in actions leading to or seeking to implement the proposal to remove the
firm's eligibility and are not subject, with respect to the matfer, to direction from the office or personnel who did take part in
these actions

(1) Your method of impfementing this requirement must be made part of your DBE program

(2) The decisionmaker must be an individual who is knowiedgeable about the certification requirements of your DBE
program and this part.

(3) Before a UCP is operational in its state, a small airport or smail transit authority (i.e., an airport or transit authority
serving an area with less than 250,000 population) is required to meet this requirement only to the extent feasible.

(f) Grounds for decision. You may base a decision to remove a firm's eligibility only on one or more of the following
grounds:

(1) Changes in the firm's circumstances since the certification of the firm by the recipient that render the firm unable to
meet the eligibility standards of this part;

(2) Information or evidence not available to you at the time the firm was certified;

(3) Information relevant to eligibility that has been concealed or misrepresented by the firm;

(4} A change in the certification standards or requirements of the Department since you certified the firm;
(5) Your decision to certify the firm was clearly efroneous:

{6) The firm has failed to cooperate with you (see §26.109(c));

(7) The firm has exhibited a patterry of conduct indicating its involvement in attempts to subvert the intent or
requirements of the DBE program (see §26.73(a)(2)}; or

{8) The firm has been suspended or debarred for conduct related to the DBE program. The notice required by
paragraph (g) of this sectioh must include a copy of the suspension or debarment action. A decision to remove a firm for
this reason shall not be subject to the hearing procedures in paragraph (d) of this section.

(g) Notice of decision. Following your decision, you must provide the firm written notice of the decision and the
reasons for it, including specific referénces to the evidence in the record that supports each reasen for the decision. The
notice must inform the firm of the consequences of your decision and of the availability of an appeal to the Depariment of
Transportation under §26.89 You must send copies of the notice to the complainant in ari ineligibility complaint or the
concerned operating adminustration that had directed you to initiate the proceeding. Provided that, when sending such a
notice to a complainant other than a DOT operating administration, you must not include information reasonably construed
as confidential business information without the written consent of the firm that submitted the information.

{h) [Reserved)

(i) Status of firm during proceeding. (1) A firm remains an eligible DBE during the pendancy of your proceeding to
remove its eligibility.

(2) The firm does not become ineligible untit the issuance of the notice pravided for in paragraph {g) of this section.

() Effects of removal of eligibility. When you remove a firm's gligibility, you must take the following action:

(1) When a prime contractor has made a commitment to using the ineligible firm. of you have made a commitment to
notice provided for in paragraph (g) of this section, the ingligible firm does not count toward the contract goal or overall
goal. You must direct the prime contractor to meet the contract goal with an eligible DBE firm or demonstrate to you that it
has made a good faith effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm of its ineligibifity,
the prime contractor may continue to use the firm on the contract and may continue to receive credit toward its DBE goal
for the firm's work. in this case, orin a case where you have let a prime contract to the DBE that was later ruled ineligible
the portion of the ineligible firm's performance of the contract remaining after you issued the notice of its ineligibility shall
not count toward your averall goal, but riay count toward the contract goal.

(3} Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during the
perfarmance of the contract, you may continue to count its participation on that contract toward overall and contract geals.
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(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility under this section, the
firm may appeal the removal to the Department under §26.89

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, Jure 16, 2003; 76 FR 5101, Jan. 28, 2011; 79 FR 569599, Oct. 2, 2014]
t Backto Top
§26.88 Summary suspension of certification.

(a) A recipient shall immediately suspend a DBE's certification without adhering to the requirements in §26.87(d) of
this part when an individual owner whose ownership and control of the firm are necessary to the firm's cedification dies or
i$ incarcerated.

(b)(1) A recipient may immediately suspend a DBE's certification without adhering to the requirements in §26.87(d)
when there is adequate evidence to believe that there has been a material change in circumstances that may affect the
eligibility of the DBE firm to remain certified, or when the DBE fails to notify the recipient or UCP in writing of any material
change in circumstances as required by §26.83(i) of this part or fails to timely file an affidavit of no change under §26.83(j).

(2) In determining the adequacy of the evidence to issue a suspension under paragraph (b}{1} of this section, the
recipient shall consider all relevant factors, including how much information is available, the credibility of the information
and allegations given the circumstances, whether or not important allegations are corroborated, and what inferences can
reasonably be drawn &s a result.

(c) The concerned operating administraticn may direct the recipient to take action pursuant to paragraph (a) or {b} this
section if it determines that information available to it is sufficient to warrant immediate suspension.

{d) When a firm is suspended pursuant t¢ paragraph (a) or (b) of this section, the recipient shall immediately notify the
DBE of the suspension by certified mail, return receipt requested, to the last known address of the owner({s} of the DBE.

(&) Suspension i§ a temporary status of ineligibility pending an expedited show cause hearing/proceeding under
§26.87 of this part to determiine whether the DBE is eligible to participate in the program and consequently should be
removed. The suspension takes effect when the DBE receives, or is deemed to have received, the Notice of Suspension.

{fy While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any work it does
on a contract received during the suspension shal} not be counted toward a reciptent's averall goal. The DBE may
continue to perform under an existing contract executed before the DBE received a Notice of Suspension and may be
counted toward the contract goal during the period of suspension as long as the DBE is performing a commercially useful
function under the existing contract.

(@) Following receipt of the Notice of Suspensien, if the DBE believes it is no longer eligible, it may veluntarily
withdraw from the program, in which case no further action is required. If the DBE believes that its eligibility should be
reinstated, it must provide to the recipient information demonstrating that the firm is eligible notwithstanding its changed
circumstances. Within 30 days of receiving this information, the recipient must either lift the suspension and reinstate the
firm's certification or commence a decertification action under §26.87 of this part. If the recipient commences a
decertification proceeding, the suspension remains in effect during the proceeding.

{h) The decision to immediately suspend a DBE under paragraph (2) or (b) of this section is not appealable to the US
Department of Transportation. The failure of & recipient to either lift the suspension and reinstate the firm or commence a
decertification proceeding, as required by paragraph {g) of this section, is appealable to the U.S. Department of
Transportation under §26.89 of this part, as a constructive decertification.

[79 FR 59589, Oct. 2, 2014}
+ Back to Top
§26.89 What is the process for certification appeals to the Department of Transportation?

{a)(1) If you are a firm that is denied certification or whose eligibility is removed by a recipient, including SBA-certified
firms, you may make an administrative appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient {including the concerned operating administration
in the circumstances provided in §26.87(c)), you may appeal to the Department if the recipient does not find reasonable
cause to propose removing the firm's eligibility or, following a removal of eligibility proceeding, determines that the firm is
eligible.

{3} Send appeals to the following address: U.S. Department of Transportation, Departmental Office of Civil Rights,
1200 New Jersey Avenue SE., Washington, DC 20590-0001

(b} Pending the Department's decision in the matter, the recipient's decision remains irv effect. The Department does
not stay the effect of the recipient's decision while it is considering an appeal.

http://www.ecfr.gov/cgi-bin/text-idx 7SID=8b65d3e4{5f61164e38a8dc790casSd3&me=true... 3/21/2016



eCFR — Code of Federal Regulations Page 39 of 60

(¢) If you want to file an appeal, you must send a letter to the Department within 90 days of the date of the recipient's
final decision, including information and setting forth a fuil and specific statement as to why the decision is erroneous, what
significant fact that the recipient failed to consider, or what provisions of this Part the recipient did not properly apply. The
Department may accept an appeal filed later thary 90 days after the date of the decision if the Department determines that
there was good cause for the iate filing of the appeal or in the interest of justice.

(d) When it receives an appeal, the Department requests a copy of the recipient's complete administrative record in
the matter. If you are the recipient, you must provide the administrative record, including a hearing transcript, within 20
days of the Department's request. The Department may extend this time period on the basis of a recipient's showing of
good cause. To facilitate the Department's review of a recipient's decision, you must ensure that such administrative
records are well organized, indexed, and paginated. Records that do not comport with these requirements are not
acceptable and will be returned to you to be corrected immediately. If an appeal is brought concerning one recipient's
certification decision concerning a firm, and that recipient relied on the decision and/or administrative record of another
recipient, this requirement applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record as supplemented by the
appeal. The Department does not make a de novo review of the matter and does not conduct a hearing. The Department
may also supplement the administrative record by adding relevant information made available by the DOT Office of
Inspector General: Federal, State, or local law enforcement authorities; officials of a DOT operating administration or other
appropriate DOT office; a recipient; or a firm or other private party.

{f) As a recipient, when you provide supplementary information to the Department, you shafl also make this
information available to the firm and any third-party compiainant involved, consistent with Federal or applicable state laws
concerning freedom of informatior and privacy. The Department makes available, on request by the firm and any third-
party complainant involved, any supplementary information it receives from any source.

(1) The Department affirms your decision unless it defermines, based on the entire admintstrative record, that your
decision is unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of this part
conceming certification.

(2) If the Department determines, after reviewing the entire administrative record, that your decision was unsupported
by substantial evidence or inconsistent with the substantive or procedural provisions of this part concerning certification,
the Department reverses your decision and directs you to cettify the firm or remove its eligibility, as appropriate. You must
take the action directed by the Department's decision immediately upon receiving written notice of it.

{3} The Department is not required ta reverse your decision if the Department determines that a procedural error did
not result in fundamental unfairness to the appellant or substantially prejudice the oppertunity of the appellant to present
its case.

(4) if it appears that the record is incomplete or unclear with respect to matters likely to have a significant impact on
the outcome of the case, the Department may remand the record to you with instructions seeking clarification or
augmentation of the record before making a finding. The Department may also remand a case to you for further
proceedings consistent with Department instructions concerning the proper application of the provisions of this part

{8) The Department does not uphold your decision based on grounds not specified in your decision.

(6) The Department's decision is based on the status and circumstances of the firm as of the date of the decision
being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in an ineligibility
complaint. A copy of the notice is also sent to any other recipient whose administrative record or decision has been
involved in the proceeding (see paragraph (d) of this section). The Department will also notify the SBA in writing when
DOT takes an action on an appeal that results in or confirms a loss of eligibility to any SBA-certified firm. The notice
includes the reasons for the Depariment's decision, including specific references to the evidence in the record that
supports each reason for the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the complete administrative record. If
the Department does not make: its decision within this period, the Department provides written notice to concerned parties
including a statement of the reason for the delay and a date by which the appeal decision will be made.

{g} All decisions under this section are administratively final, and are not subject to petitions for reconsideration.

[64 FR 5126, Feb. 2, 1959, as amended at 65 FR 68951, Nov. 15, 2000, 68 FR 35556, June 16, 2003, 73 FR 33329, June 12, 2008
79 FR 59589, Oct. 2, 2014]

1+ Backto Top

§26.91 What actions do recipients take following DOT certification appeal decisions?
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(a If you are the recipient from whose action an appeal under §26.89 is taken, the decision is binding. It 1s not binding
on other recipients.

(b) If you are a recipient to which @ DOT determination under §26.89 is applicable, you must take the following action:

{1) If the Department determines that you erroneously certified a firm, you must remove the firm's eligibility on receipt
of the determination, without further proceedings on your part. Effective on the date of your receipt of the Department's
determination, the consequences of a removal of eligibility set forth in §26.87() take effect.

(2) If the Department determines that you erroneously failed {0 find reasonable cause to remove the firm's eligibility.
you must expeditiously commence a proceeding to determine whether the firm's eligibility should be removed, as provided
in §26.87.

(3) If the Department determines that you erroneously declined to certify or removed the eligibility of the firm, you
must certify the firm, effective on the date of your receipt of the written notice of Department's determination

(4) If the Department determines that you erroneously determined that the presumption of social and economic
disadvantage either should or should not be deemed rebutted, you must take appropriate corrective action as determined
by the Depariment.

(5) If the Depariment affirms your determination, no further action is necessary.

(c) Where DOT has upheld your denial of certification to or removal of ligibility from a firm, or directed the removal of
a firm's eligibility, other recipients with whom the firm is certified may commence a proceeding to remove the firm's
eligibility under §26 87. Such recipients must not remove the firm's eligibility absent such a proceeding. Where DOT has
reversed your denial of certification to or removal of eligibility from a firm, other recipients must take the DOT action into
account in any certification action involving the firm. However, other recipients are not required to certify the firm based on
the DOT decision.

t Backto Top

Subpart F—Compliance and Enforcement
4 Backto Top
§26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement action under
§26.103 or §26.105 or appropriate program sanctions by the concerned operating administration, such as the suspension
or termination of Federal funds, or refusal to approve projects, grants or contracts until deficiencies are remedied. Program
sanctions may include, in the case of the FHWA program, actions provided for under 23 CFR 1.36; in the case of the FAA
program, actions consistent with 4¢ U.S.C. 47106(d), 47411(d), and 47122; and irr the case of the FTA program, any
actions permitted under 49 U.S C. chapter 53 or applicable FTA program requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to carry out any
requirement of this part because you have been prevenied from complying because a Federal court has issued a final
order in which the court found that the requirement is unconstitutional.

& Backto Top
§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with its obligations
under this part may file a written complaint with the concerned operating administration's Office of Civil Rights. If you want
to file a complaint, you must do so no later than 180 days after the date of the alleged violation or the date on which you
learned of a continuing course of conduct in violation of this part. in response to your written request, the Office of Civil
Rights may extend the time for filing in the interest of justice, specifying in writing the reason for so doing. The Office of
Civil Rights may protect the confidentiality of yous identity as provided in §26.108(b). Complaints under this part are limited
to allegations of violation of the provisions of this part.

(b) Compliance reviews. The concerned operating administration may review the recipient's compliance with this part
at any time, including reviews of paperwork and on-site reviews, as appropriate. The Office of Civil Rights may direct the
operating administration to initiate a compliance review based on complaints received.

(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a compliance review,
that you, as a recipient, are in noncompliance with this part, the appropriate DOT office promptly sends you, return receipt
requested, a writien notice advising you that there is reasonable cause to find you in noncompliance. The notice states the
reasons for this finding and directs you to reply within 30 days concemning whether you wish to begin conciliation.
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{d) Conciliation. (1) i you request conciliation, the appropriate DOT office shall pursue conciliation for at least 30, but
not more than 120, days from the date of your request. The appropriate DOT office may extend the conciliation period for
up to 30 days for good cause, consistent with applicable statutes.

{2} If you and the appropriate DOT office sign a conciliation agreement, then the matter is regarded as closed and you
are regarded as being in compliance. The conciliation agreement sets forth the measures you have taken or will take to
erisure compliance. While a conciliation agreement is in effect, you remain eligible for FHWA or FTA financial assistance.

(3) The concerned operating administration shall monitor your implementation of the conciliation agreement and
ensure that its terms are complied with. f you fail to carry out the terms of a conciliation agreement, you are in
noncompliance.

(4) I you do not request conciliation, or a conciliation agreement is not signed within the time provided in paragraph
{(d)(1) of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.
(2) Applicable findings in enforcement proceedings are binding on alt DOT offices.

t Back to Top

§26.105 What enforcement actions apply in FAA programs?

{a} Compliance with all requirements of this part by airport sponsors and other recipients of FAA financial assistance
is enforced through the procedures of Title 49 of the United States Code, including 49 U.S.C. 47108(d), 47111(d), and
47122, and regulations implementing them.

(b} The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs,

{c) Any person who knows of & viotation of this part by a recipient of FAA funds may file a complaint under 14 CFR
part 16 with the Federal Aviatiory Administration Office of Chief Counsel.

L Back to Top
§26.107 What enforcement actions apply to firms participating in the DBE program?

(a) if you are a firm that does not meet the eligibility criteriz of subpart D of this part and that attempts to participate in
& DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful statements or representations or under
circumstances indicating a serious fack of business integrity or honesty, the Department may initiate suspension or
debarment proceedings against you under 2 CFR parts 180 and 1200,

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements, uses or attempts to
use, on the basis of false, fraudulent or deceitful statements or representations or urider circumstances indicating a
serious lack of business integrity or honesty, ancther firm that does not meet the eligibility criteria of subpart D of this part,
the Department may initiate suspension or debarment proceedings against you under 2 CFR parts 180 and 1200

(c) In a suspension or debarment proceeding brought under paragraph (&) or (b) of this section, the concerried
operating administration may consider the fact that a purported DBE has been certified by a recipient. Such certification
does not preclude the Depariment from determining that the purported DBE, or another firm that has used or attempted to
use it to meet DBE goals, should be suspended or debarred.

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, against
any participant in the DBE program whose conduct is subject to such action under 49 CFR part 31

(e} The Department may refer to the Departmenit of Justice, for prosecution under 18 U.S.C. 1001 or other applicable
provisions of law, any person who makes a false or fraudulent staternent in connection with participation of a DBE in any
DOT-assisted program or otherwise violates applicable Federal statutes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011]
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§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or retaliation?

(a) Availability of records. (1) In responding to requests for information coricerning any aspect of the DBE program,
the Department complies with provisions of the Federal Freedom of Information and Privacy Acts (5 U.S.C 552 and
S52a). The Department may make available to the public any information concerning the DBE program release of which is
not prohibited by Federal law.

(2) Notwithstanding any provision of Federal or state law, you must not release any information that may reasonably
be construed as confidertial business information to any third party without the written consent of the firm that submitted
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the information. This includes applications for DBE certification and supporting information. However, you must transmit
this information to DOT in any certification appeal proceeding under §26.89 of this part or to any other state to which the
individual's firm has applied for certification under §26.85 of this part.

(b} Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (&) of this section, the
identity of complainants shalt be kept confidential, at their election If such confidentiality will hinder the investigation.
proceeding or hearing, or resulf in a denial of appropriate administrative due process to other parfies, the complainant
must be advised for the purpose of waiving the privilege. Complainants are advised that, in some circumstances, failure to
waive the privilege may result in the closure of the investigation or dismissal of the proceeding or hearing. FAA follows the
procedures of 14 CFR part 16 with respect to confidentiality of information in complaints.

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms
and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals)
are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews,
investigations, and other requests for information. Failure to do s0 shall be a ground for appropriate action against the
party involved (e.g. with respect to recipients. a finding of noncompliance; with respect to DBE firms, denial of certification
or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the
comptaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of nen-responsibility for
future contracts andfor suspension and debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the program, you must not
intimidate, threaten, coerce, or discriminate against any individuat or firm for the purpose of interfering with any right or
privilege secured by this part or because the individual or firm has made a complaint, testified, assisted, or participated in
any manner in an investigation, proceeding, or hearing under this part. If you violate this prohibitiory, you are in

noncompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]
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Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I. When, as a recipient you establish a contract goal on a DOT-assisted contract for procuring construction,
equipment, services, or any cther purpese, a bidder must, in order to be responsible and/or responsive, make sufficient
gaod faith efforts to meet the goal. The bidder can meet this requirement in either of two ways. First, the bidder can meet
the goal, documenting commitments for participation by DBE firms sufficient for this purpose. Secand, even if it dogsn't
meet the goal, the bidder can document adequate good faith efforts. This means that the bidder must show that it took all
necessary and reascnable steps to achieve a DBE goal or other requiremenit of this part which, by their scope, intensity,
and appropriateness to the objective, could reasonably be expected to obtain sufficient DBE participation, even if they
were not fully successful,

11 In any situation in which you have established a contract goal, Part 26 requires you to use the good faith efforts
mechanism of this part. As a recipient, you have the responsibility to make a fair and reasonable judgment whether a
bidder that did not meet the goal made adequate good faith efforts. It is important for you to consider the quality, quantity,
and intensity of the different kinds of efforts that the bidder has made, based on the regulations and the guidance in this
Appendix.

The efforts employed by the bidder shouid be those that one could reasonably expect a bidder to take if the bidder
were actively and agaressively trying to obtain DBE participation sufficient to meet the DBE contract goal. Mere pro forma
efforts are not good faith efforts to meet the DBE contract requirements. We emphasize. however, that your determination
concerning the sufficiency of the firm's good faith efforts is a judgment call Determinations should not be made using
quantitative formulas.

Ill. The Department also strongly cautions you against requiring that a bidder meet a contract goal (i.e., obtain a
specified amount of DBE participation) in order to be awarded a contract, even though the bidder makes an adequate
good faith efforts showing. This rule specifically prohibits you from ignoring bona fide good faith efforts.

IV. The following s a list of types of actions which you should consider as part of the bidder's good faith efforis to
obtain DBE participation. it is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive.
Other factors or types of efforts may be relevant in appropriate cases.

A. (1) Conducing market research to identify smali business contractors and suppiiers and soliciting through all
reasonable and available means the interest of all certified DBES that have the capability to perform the work of the
contract. This may include attendance at pre-bid and business matchmaking meetings and events. advertising and/or
written notices, posting of Notices of Sources Sought and/or Requests for Proposals, written notices or emails to all DBEs
listed in the State's directory of transportation firms that specialize in the areas of work desired (as noted in the DBE

directory) and which are jocated in the area or surrounding areas of the project
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{2) The bidder should solicit this interest as early in the acquisition process as practicable to allow the DBEs to
respond to the solicitation and submit a timely offer for the subcontract. The bidder should determine with certainty if the
DBEs are interested by taking appropriate steps to follow up initial solicrtations.

B Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the DBE goals will
be achieved. This includes, where appropriate, breaking out contract work items into economically feasible units {for
example, smaller tasks or quantities) to facilitate DBE participation, even when the prime contractor might otherwise prefer
to perform these work items with its own forces. This may include, where possible, establishing flexibie timeframes for
performance and delivery schedules in a manner that encourages and facilitates DBE participation.

C. Providing interested DBEs with adequate information about the ptans, specifications, and requirements of the
contract in a imely manner to assist them m responding to a solicitation with their offer for the subcontract

D. (1) Negotiating in good faith with interested DBEs. It is the bidder's responsibllity to make a portion of the work
available to DBE subcontractors and suppliers and fo select those portions of the work or material needs consistent with
the available DBE subcontractors and suppliers, so as to facilitate DBE participation. Evidence of such negotiation
includes the names, addresses, and telephone numbers of DBEs that were considered; a descriptiori of the information
provided regarding the plans and specifications for the work selected for subcontracting; and evidenice as to why
additional Agreements could not be reached for DBEs to perform the work.

{2) A bidder using good business judgment would consider a number of factors in negotiating with subcontractors,
including DBE subcontractors, and would take a firm's price and capabilities as well as contract goals into consideration.
However, the fact that there may be some additional costs invoived in finding and using DBEs is not in itself sufficient
reason for a bidder's failure to meet the contract DBE goal, as long as such costs are reasonable. Also, the ability or
desire of a prime contractor to perfornt the work of a contract with its own organization does not relieve the bidder of the
responsibility to make good faith efforts. Prime contractors are not, however, required to accept higher quotes from DBEs
it the price difference is excessive or unreasonable.

E. (1} Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of their
capabilities. The contractor's standing within its industry, membership in specific groups, organizations, or associations
and political or social affiliations (for example union vs. non-union status) are not legitimate causes for the rejection of rion-
solicitation of bids in the contractor's efforts to meet the project goal. Another practice considered an insufficient good faith
effort is the rejection of the DBE because its quotation for the work was not the lowest received. However, nothing in this
paragraph shall be construed to require the bidder or prime contractor to accept unreasonable quotes in order to satisfy
contract goals.

{2) A prime contractor's inability to find a replacement DBE at the original price is not alone sufficient to support a
finding that good faith efforts have been made to replace the original DBE. The fact that the contractor has the ability
and/or desire to perform the contract work with its own forces does not relieve the contracior of the obligation to make
good faith efforts to find a replacement DBE, and it is not a sound basis for rejecting a prospective replacement DBE's
reasonable quote.

F. Making efforts to assist interested DBEs in obtaining bonding, fines of credit, or insurance as required by the
recipient or contractor,

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related

assistance or serviges.

H. Effectively using the services of available mincrity/women community organizations; minority/women contractors'
groups; local, State, and Federal minority/women business assistance offices. and other organizations as allowed on a
case-by-case basis to provide assistance in the recruitment and placement of DBEs.

V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize its documented efforts. At a
minimum, you must review the performance of other bidders in meeting the contraci goal. For example, when the apparent
successful bidder fails to meet the contract goaf, but others meet it, you may reasonably raise the question of whether,
with additional efforts, the apparent successful bidder could have met the goal. If the apparent successful bidder fails to
meet the goal, but meets or exceeds the average DBE participation obtained by other bidders, you may view this, in
conjunction with other factors, as evidence of the apparent successful biddes having made good faith efforts. As provided
in §26.53(b}2}({vi). you must also require the contractor to submit copies of each DBE and non-DBE subcontractor quote
submitted to the bidder when a non-DBE subcontractor was selected over a DBE for work on the contract to review
whether DBE prices were substantially higher, and contact the DBES listed on a contractor's solicitation to inguire as to
whether they were contacted by the prime. Pro forma mailings to DBEs requesting bids are not alone sufficient to satisfy
good faith efforts under the rule.

VI. A promise to use DBEs after contract award is not considered to be respensive to the contract solicitation or to
constitute good faith efforts.

[79 FR 58600, Oct. 2, 2014]
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Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form

INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS/COMMITMENTS AND PAYMENTS

Recipients of Department of Transportation (DOT) funds are expected to keep accurate data regarding the
contracting opportunities available to firms paid for with DOT dollars. Failure to submit contracting data relative to the DBE
program will result in noncompliance with Part 26. All dollar values listed on this form should represent the DCT share
attributable to the Operating Administration (OA): Federal Highway Administration (FHWA), Federal Aviation
Administration (FAA) or Federal Transit Administration (FTA) to which this report will be submitted.

1. Indicate the DOT (OA) that provides your Federal financial assistance. If assistance comes from more than one
OA, use separate reporting forms for each OA. If you are an FTA recipient, indicate your Vendor Number in the space
provided.

2. |f you are an FAA recipient, indicate the relevant AIP Numbers covered by this report. If you are an FTA recipient,
indicate the Grant/Project numbers covered by this report. If more than ten attach a separate sheet.

3. Specify the Federal fiscal year {i.e., October 1-September 30} in which the covered reporting period falis,
4. State the date of submission of this report.

5. Check the appropriate box that indicates the reporting period that the data provided in this report covers For
FHWA and FTA recipients, if this report is due June 1, data should cover October 1-March 31. If this report is due
December 1, data should cover April 1-September 30. If the report is due to the FAA, data should cover the entire year

6. Provide the name and address of the recipient.

7. State your overall DBE goal(s) established for the Federal fiscal year of the report being submitted to and approved
by the relevant OA. Your overall goal is to be reported as well as the breakdown for specific Race Conscious and Race
Neutral projections (both of which include gender-conscicus/neutral projections). The Race Conscious projection should
be based on measures that focus on and provide benefits only for DBEs. The use of contract goals is a primary example
of a race conscious measure. The Race Neutral projection should include measures that, while benefiting DBEs, are not
solely focused on DBE firms For example, a small business cutreach program, technica§ assistance, and prompt payment
clauses can assist a wide variety of businesses in addition to helping DBE firms.

Section A; Awards and Commitments Made During This Period

The amounts in items 8(A)-10(1) should include all types of prime contracts awarded and all types of subcontracts
awarded or committed, including: professional or consultant services, construction, purchase of materials or supplies,
iease or purchase of equipment and any other types of services. All dollar amounts are to reflect only the Federal share of
such contracts and should be rounded to the nearest dofiar.

Line 8 Prime contracts awarded this period: The items oh this line should correspond to the contracts directly
between the recipient and a supply or service contractor, with no intermediaries between the two.

8(A). Provide the fotal dolfar amount for all prime contracts assisted with DOT funds and awarded during this reporting
period. This value should include the entire Federal share of the contracts witheut removing any amounts associated with
resulting subcontracts.

g(B}. Provide the fotal number of all pnme contracts assisted with DOT funds and awarded during this reporting
period.

8(C} From the total dollar amount awarded in item 8(A), provide the dollar amount awarded in prime contracts to
certified DBE firms duning this reporting period. This amount should not include the amounts sub contracted to other firms.

8(D). From the total number of prime contracts awarded in stem 8(B), specify the number of prime contracts awarded
to certified DBE firms during this reporting period.

8(E&F). This field is closed for data entry. Except for the very rare case of DBE-set asides permitted under 48 CFR
part 26, all prime contracts awarded to DBES are regarded as race-neutral.

8(G}. From the total dollar amount awarded in item 8&(C), provide the dollar amount awarded to certified DBEs through
the use of Race Neutral methods. See the definition of Race Neutral in item 7 and the explanation in item 8 of project
types to include.

8(H). From the fotal number of prime contracts awarded in 8(D), specify the number awarded to DBES through Race
Neutral methods

8(l}. Of all prime contracts awarded this reporting pericd, calculate the percentage going to DBEs. Divide the dollar
amount in item 8(C) by the dollar amount in item 8(A) t0 derive this percentage. Round percentage to the nearest tenth
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Lirie 9. Subcontracts awarded/committed this period: Items 9(A]-9(I} are derived in the same way as items 8{A)-8(f),
except that these calculations should be based on subcentracts rather than prime contracts. Unlike prime contracts, which
may only be awarded, subcontracts may be either awarded or committed.

8(A). If filling out the form for general reporting, provide the total dollar amount of subcontracts assisted with DOT
funds awarded or committed during this period. This value should be a subset of the totat dollars awarded in prime
contracts in 8(A), and therefore should never be greater than the amount awarded in prime contracts. f filing out the form
for project reporting, provide the total dollar amount of subcontracts assisted with DOT funds awarded or committed during
this period. This value should be a subset of the total dollars awarded or previously in prime contracts in 8(A), The sum of
all subcontract amounts in consecutive periods should never exceed the sum of all prime contract amounts awarded in
those periods.

8(B). Provide the fotal number of all sub contracts assisted with DOT funds that were awarded or committed during
this reporting period,

9(C) From the total doliar amount of sub contracts awarded/committed this period in item 9(A), provide the total dollar
amount awarded in sub contracts to DBES,

8(D). From the total number of sub contracts awarded or committed in item 9(B). specify the number of sub contracts
awarded or committed to DBEs.

9(E). From the total dollar amount of sub contracts awarded or committed to DBEs this period. provide the amount in
dollars to DBEs using Race Conscious measures

9(F). From the total number of sub contracts awarded orcommitted to DBEs this period, provide the number of sub
contracts awarded or committed to DBEs using Race Conscious measures

9(G}. From the total dollar amount of sub contracts awardedicommitted to DBEs this period, provide the amount in
dollars to DBEs using Race Neutral measures.

9{H). From the total number of sub contracts awarded/committed to DBEs this period, provide the number of sub
contracts awarded to DBEs using Race Neutral measures

9(1). Of all subcontracts awarded this reporting period, calculate the percentage going to DBEs. Divide the dollar
amount initem 9(C) by the dollar amount in itern 9(A) to derive this percentage. Round percentage to the nearest tenth.

Line 10: Total contracts awarded or committed this period. These fields should be used to show the total dollar value

and number of contracts awarded to DBEs and to calculate the overall percentage of dollars awarded to DBEs.
10(A)-10{B). These fields are unavaitable for data entry.

10{C-H). Combine the total values listed on the prime contracts line {Line By with the corresponding vafues on the
subceontracts line {Line 9).

10(1). Of all contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the total dollars
awarded to DBEs inv item 10(C} by the dollar amount in itern 8(A) to derive this percentage. Round percentage to the
nearest tenth.

Section B: Breakdown by Ethnicity & Gender of Contracts Awarded to DBEs This Period

11-17. Further breakdown the contracting activity with DBE involvement. The Total Dollar Amount to DBEs in 17(C)
shouid equal the Total Dollar Amount to DBEs in 10(C). Likewise the total number of contracts to DBES in 1 7{F) should
equal the Total Number of Contracts to DBEs in 10{D}

Line 16: The "Non-Minarity” category is reserved for any firms whose owners are not members of the presumptively
disadvantaged groups already listed, but who are either “women’ OR efigible for the DBE program on an individual basis.
All DBE firms must be certified by the Unified Certification Program to be counted in this report.

Section C Payments on Ongoing Contracts

Line 18(A-E). Submit information on contracts that are currently in progress. All dollar amounts are to reflect only the
Federal share of such contracts, and should be rounded to the nearest dollar

18(A). Provide the total dollar armount paid to all firms performing work on contracts.
18(B). Provide the total number of contracts where work was performed during the reporting penod.

18(C). From the total number of contracts provided in 18{A) provide the total number of contracts that are currently
being performed by DBE firms for which payments have been made.
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18(D). From the total dollar amount paid to all firms in 18(A), provide the total dollar value paid to DBE firms currently
performing work during this period.

18{E}. Provide the tota! number of DBE firms that received payment during this reporting period. For example, while 3
contracts may be active during this period, one DBE firm may be providing supplies or services on all three contracts. This
field should only list the number of DBE firms performing work.

18(F). Of ail payments made during this period, calculate the percentage going to DBEs. Divide the total dollar value
to DBEs in item 18(D) by the total dollars of all payments in 18(B). Round percentage to the nearest tenth.

Section D: Actual Payments on Contracts Completed This Reporting Period

This section should provide information only on contracts that are closed during this period. All dollar amounts are to
refiect the entire Federal share of such contracts, and should be rounded to the nearest dollar.

19{A). Provide the total number of confracts completed during this reporting period that used Race Conscious
measures. Race Conscious contracts are those with contract goals or ancther race conscious measure,

19(B). Provide the total doliar value of prime contracts completed this reperting period that had race conscious
measures.

19(C). From the total dollar value of prime contracts completed this period in 19(B), provide the total doliar amount of
dollars awarded or committed to DBE firms in order to meet the contract goals. This applies only to Race Conscious
contracts.

19(D}). Provide the actual total DBE participation in dollars on the race conscious contracts completed this reporting
period.

19(E). Of all the contracts completed this reporting period using Race Conscious measures, calculate the percentage

of DBE participation. Divide the total dollar amount to DBEs in item 19(D) by the total dollar value provided in 19(B) to
derive this percentage. Round to the nearest tenth

20(A)-20{E). ltems 21(A)-21(E} are derived in the same manner as items 19(A)-19(E), except these figures should be
based on contracts completed using Race Neutral measures.

20{C). This field is closed.

21(A)-21(D). Calculate the totals for each column by adding the race conscious and neutral figures provided in each
row above.

21(C). This field is closed.

21(E) Calculate the overall percentage of dollars to DBEs on completed contracts. Divide the Total DBE participation
dollar value in 21(D} by the Total Dollar Value of Contracts Completed in 21(B) to derive this percentage. Round to the
nearest tenth.

23. Name of the Authorized Representative preparing this form

24. Signature of the Authorized Representative.

25. Phone number of the Authorized Representative.

=Submit your completed report to your Regional or Division Office.
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{79 FR 58601, Oct. 2, 2014]
1 Back to Top
Appendix C to Part 26—DBE Business Development Program Guidelines

The purpose of this program elemerit is to further the devefopment of DBES, including but not limited to assisting them
to move into non-traditional areas of work and/or compete in the marketplace outside the DBE program, via the provision
of training and assistance from the recipient.

{A} Each firm that participates in a recipient's business development program (BDP) program is subject to a program
term determined by the recipient. The term should consist of two stages; a developmental stage and a transitional stage

{B) In order for a firm to remain eligible for program participation, it must continue to meet all eligibility criteria
contaired in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the recipient a
comprehensive business plan setting forth the participant's business targets, objectives and goals. The participant wiil not
be eligible for program benefits until such business plan is submitted and approved by the recipient. The approved
business plan will constitute the participant's short and long term goals and the strategy for developmental growth to the
point of economic viabifity in non-traditional areas of work and/or work outside the DBE program

(D) The business plan should contain at least the following:

(1} An analysis of market potential, competitive environment and other business analyses estimating the program
participant's prospects for profitable operation during the term of program participation and after graduation from the
program.

{2) An analysis of the firm's strengths and weaknesses, with particular attention paid fo the means of correcting any
financial, managerial, technical, or labor conditions which could impede the participant from receiving confracts other than
those in traditional areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during the next two years,
utilizing the results of the analysis conducted purstant to paragraphs {C) and (D)(1) of this appendix;

(4} Estimates of contract awards from the DBE program and from other sources which are needed to meet the
objectives and goals for the years covered by the business plan: and

(5) Such other infarmation as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient and modify the
plan as may be appropriate to account far any changes in the firm's structure and redefined needs. The currently approved
plan should be considered the applicable plan for ali pregram purposes until the recipient approves in writihg a modified
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plan. The recipient should establish an anniversary date for review of the participant’s business plan and contract
forecasts

(F) Each participant should annually forecast in writing its need for contract awards for the next program year and the
succeeding program year during the review of its business plan conducted under paragraph (E) of this appendix. Such
forecast should be included in the participant's business plan. The forecast should include.

(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting compliance with the
business plan;

(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE participation;
(3) The types of contract opportunities being sought, based on the firm's primary line of business; and

{4) Such other information as may be requested by the recipient to aid in providing effective business development
assistance to the participant.

(G) Program participation is divided into two stages; (1) a developmental stage and (2) a transitional stage. The
developmental stage is designed to assist participants to overcome their social and economic disadvantage by providing
such assistance as may be necessary and appropriate to enable them to access relevant markets and strengthen their
financial and managerial skills. The transitional stage of program participation follows the developmental stage and is
designed to assist participants to overcome, insofar as practical, their social and economic disadvantage and to prepare
the participant for ieaving the progran.

(H) The length of service in the program term should not be a pre-set time frame for either the developmental or

transitional stages but should be figured on the number of years considered necessary in normal progression of achieving

the firm's established goals and objectives. The setting of such time could be factored on such items as, but not limited to.

the number of contracts, aggregate amount of the contract received, years in business, growth potential, etc.

{)) Beginning in the first year of the transitional stage of program participation, each participant should annually submit
for inclusion in its business plan a transition management plan outlining specific steps to promote profitable business
operaticns in areas other than traditional areas of DBE participation after graduation from the program. The transitiony
management plan should be submitted to the recipient at the same time other modifications are submitted pursuant to the
annual review under paragraph (E) of this section. The plan should set forth the same information as required under
paragraph (F) of steps the participant will take to continue its business development after the expiration of its program
term

{J} When a participant is recognized as successfully completing the program by substantially achieving the targets.
objectives and goals set forth in its program term, and has demonstrated the ability to compete in the marketplace, its
further participation within the program may be determined by the recipient.

(K) In determining whether a concern has substantially achieved the goals and objectives of its business plan, the
following factors, among others, should be considered by the recipient:

{1) Profitability;

{2) Sales, including improved ratio of non-traditional contracts to traditionat-type contracts;
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital,
{4) Ability to obtairy bonding,

{5) A positive comparison of the DBE's business and financial profile with prefiles of non-DBE businesses in the same
area or similar business category, and

(6) Good management capacity and capability

{Ly Upon determination by the recipient that the participant should be graduated from the developmental program, the
recipient should notify the participant in writing of its intent to graduate the firm in a letter of notification. The: letter of
notification should set forth findings, based on the facts, for every material issue relating to the hasis of the program
graduation with specific reasons for each finding. The letter of notification should also provide the participant 45 days from
the date of service of the letter to submit in writing information that would explain why the proposed basis of graduation is
not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of the firm's
program term for good cause due to the failure of the firm to engage in business practices that will promote its
competitiveness within a reasonable period of time as evidenced by, among other indicators, a pattern of inadequate
performance or unjustified delinquent performance. Also, the recipient can discontinue the participation of a firm that does
not actively pursue and bid on contracts, and a firm that, without justification, regularly fails to respond to solicitations in
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the type of work it is qualified for and in the geographical areas where it has indicated availability under its approved
business plan. The recipient should take such action if over a 2-year period a DBE firm exhibits such a pattern.

t Back ic Top
Appendix D to Part 26—Mentor-Protégé Program Guidelines

(A) The purpose of this program elemenit is to further the development of DBEs, including but not limited to assisting
them to move into non-traditional areas of work ang/or compete in the marketplace outside the DBE program, via the
provision of training and assistance from other firms. To cperate @ mentor-protégé program, a recipient must obtain the
approval of the concerned operating administration.

(B)(1) Any mentor-protégé refationship shall be based on a written development plan, approved by the recipient,
which clearly sets forth the objectives of the parties and their respective roles, the duration of the arrangement and the
services and resources to be provided by the mentor to the protégé. The formal mentor-protégé agreement may set a fee
schedule to cover the direct and indirect cost for such services rendered by the mentor for specific fraining and assistance
to the protegé through the life of the agreement. Services provided by the mentor may be reimbursable under the FTA,
FHWA, and FAA programs.

{2} To be eligible for reimbursement, the mentor's services provided and associated costs must be directly attributable
and properly alliowable to specific individual contracts, The recipient may establish a line item for the mentor to quote the
portion of the fee scheduile expected to be provided during the life of the contract. The amount claimed shall be verified by
the recipient and paid on an incremental basis representing the time the protége is working on the contract. The total
individual contract figures accumulated over the life of the agreement shall not exceed the amount stipulated in the ariginal
mentor/protégé agreement.

(C) DBEs invelved in a mentor-protégé agreement must be independent business entities which meet the
requirements for certification as defined in subpart D of this part. A protége firm must be centified before it begins
participation in & mentor-protégé arrangemerit. If the recipient chooses to recognize mentor/protégé agreements, it should
establish formal general program guidelines, These guidelines must be submitted to the operating administration for
approval prior to the recipient executing an individual contractor/ subcontractor mentor-protégé agreement.

t Back to Top
Appendix E to Part 26—Individuai Determinations of Social and Economiic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations concerning social and economic
disadvantage determinations (see 13 CFR 124.103(c) and 124, 104)

SOCIAL DISADVANTAGE

k. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or cultural bias
within Ametrican society because of their identities as members of groups and without regard to their individual qualities.
Social disadvantage must stem from circumstances beyond their control. Evidence of individual social disadvantage must
include the following elements:

{A} At least one objective distinguishing feature that has contributed to social disadvantage, such as race, ethnic
origin, gender, disability, long-term residence in an environment isolated from the mainstream of American society, or
other similar causes not common to individuals who are not socially disadvantaged;

{B) Personal experiences of substantial and chronic social disadvantage in American society, not in other countries:
and

(C) Negative impact on entry into or advancement in the business world because of the disadvantage. Recipients will
consider any relevant evidence in assessing this element. In every case, however, recipients will consider education,
employmenit and business history, where applicable, to see if the totality of circumstances shows disadvantage in entering
into or advancing in the business world.

(1) Education. Recipients will consider such factors as denial of equal aceess to institutions of higher education and
vocational training, exclusion from social and professional association with students or teachers, denial of educational
honors rightfully eamed, and social patterns or pressures which discouraged the individual from pursuing a professional or
business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring. promotions and other aspects of
professional advancement, pay and fringe benefits, and other terms and conditions of employment; retaliatory or
discriminatory behavior by an employer or labor union: and social patterns or pressures which have channeled the
individual inte non-professional or non-business fields

(3) Business history. The recipient will consider such factors as unequal access to credit or capital, acquisition of
credit or capital under commerciaily unfavorable circumstances, unequal treatment in oppoertunities for government
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contracts or other work, unegual treatment by potential customers and business associates, and exclusion from business
or professional organizations

Il With respect to paragraph |.(A} of this appendix, the Department notes that people with disabilities have
disproportionately low incomes and highi rates of unemployment. Many physical and attitudinal barriers remain to their full
participation in education, employment, and business opportunities available to the general public. The Americans with
Disabilities Act (ADAY was passed in recognition of the discrimination faced by people with disabilities. It is plausible that
many individuals with disabilities—especially persons with severe disabilities (e.g., significant mobility, vision, or hearing
impairments)—may be socially and economically disadvantaged.

I1l. Under the laws concerning social and economic disadvantage, people with disabilities are not a group presumed
to be disadvantaged. Nevertheless, recipients should look carefully at individual showings of disadvantage by individuals
with disabilities, making a case-by-case judgment about whether such an individua! meets the criteria of this appendix. As
public ertities subject to Title Il of the ADA, recipients must also ensure their DBE programs are accessible to individuals
with disabilities. For example, physical barriers or the lack of application and information materials in accessible formats
cannot be permitted to thwart the access of potential applicarits to the certification process or other services made
available to DBEs and applicants.

ECONOMIC DISADVANTAGE

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability to compete
in the free enterprise system has been impaired due to diminished capital and credit opportunities as compared to others
in the same or similar line of business who are not socially disadvantaged

(By Submission of narrative and financial informationt. (1) Each individual claiming economic disadvantage must
describe the conditions which are the basis for the claim in a narrative statement, and must submit persenal financial
information.

(2) [Reserved)]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients will examine
factors refating to the personal financial condition of any individual claiming disadvantaged status, including personal
income for the past two years {including bonuses and the value of company stock given in hieu of cashj, personal net
worth and the fair market value of all assets, whether encumbered or not. Recipients will also consider the financial
condition of the applicant compared to the financial profiles of small businesses in the same primary industry classification,
or, if not available, in similar lines of business. which are not owned and controlied by socially and economically
disadvantaged individuals in evaluating the individual's access to credit and capital. The financial profiles that recipients
will compare include total assets, net sales, pre-tax profit, sales/working capital ratio, and net worth.

(D) Transfers within two years. (1) Except as set forth in paragraph (D}2) of this appendix, recipients will attribute to
an individual claiming disadvantaged status any assets which that individual has transferred to an immediate family
member, or to a trust, a beneficiary of which is an immediate family member, for less than fair market value, within two
years prior to a concern's application for participation in the DBE program, unless the individual claiming disadvantaged
status can demonstrate that the transfer is to or on behalf of an immediate family member for that individual's education,
medical expenses, or some other form of éssential support.

(2} Recipients will not attribute to an individual claiming disadvantaged status any assets transferred by that individual
to an immediate family member that are consistent with the customary recognition of special occasions, such as birthdays,
graduations, anniversanes, and retirements.

{3) In determining an individual's access to capital and credit, recipients may consider any assets that the individual
transferred within such two-year period described by paragraph {D)(1) of this appendix that are not considered in
evaluating the individual's assets and net worth (e.g., transfers to charities).

[64 FR 5126, Feb. 2, 1969. as amended at 68 FR 35558, June 16, 2003)
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Appendix F to Part 26—Uniform Certification Application Form
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